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J USTICES  

of the 

SU PREME  COURT  
during the time of these reports 

JOHN G. ROBERTS, Jr., Chief Justice.

JOHN PAUL STEVENS, Associate Justice.

SANDRA DAY O’CONNOR, Associate Justice.

1


ANTONIN SCALIA, Associate Justice.

ANTHONY M. KENNEDY, Associate Justice.

DAVID H. SOUTER, Associate Justice.

CLARENCE THOMAS, Associate Justice.

RUTH BADER GINSBURG, Associate Justice.

STEPHEN BREYER, Associate Justice.

SAMUEL A. ALITO, Jr., Associate Justice.

2


officers of the court 

ALBERTO R. GONZALES, Attorney General. 
PAUL D. CLEMENT, Solicitor General. 
WILLIAM K. SUTER, Clerk. 
FRANK D. WAGNER, Reporter of Decisions. 
PAMELA TALKIN, Marshal. 
JUDITH A. GASKELL, Librarian. 

1 
Justice O’Connor announced her retirement on July 1, 2005, “effec

tive upon the nomination and confirmation of my successor.” 
2 The Honorable Samuel A. Alito, Jr., of New Jersey, formerly a judge 

of the United States Court of Appeals for the Third Circuit, was 
nominated by President Bush on October 31, 2005, to be an Associate 
Justice of this Court; the nomination was confirmed by the Senate on 
January 31, 2006; he was commissioned and took the oaths of office and 
his seat on the same date. He was presented to the Court on February 
16, 2006. See post, p. vii. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Associ
ate Justices of this Court among the circuits, pursuant to Title 28, 
United States Code, Section 42, and that such allotment be entered 
of record, effective September 7, 2005, viz.: 

For the District of Columbia Circuit, Ruth Bader Ginsburg, 
Associate Justice. 

For the First Circuit, David H. Souter, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, David H. Souter, Associate Justice. 
For the Fourth Circuit, Clarence Thomas, Associate Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Clarence Thomas, Associate Justice. 
For the Ninth Circuit, Sandra Day O’Connor, Associate 

Justice. 
For the Tenth Circuit, Stephen Breyer, Associate Justice. 
For the Eleventh Circuit, Anthony M. Kennedy, Associate 

Justice. 
For the Federal Circuit, Stephen Breyer, Associate Justice. 

September 7, 2005. 

(For next previous allotment, see 512 U. S., p. vi.) 

(For next subsequent allotment, see post, p. v.) 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective October 11, 2005, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, David H. Souter, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, David H. Souter, Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Clarence Thomas, Associate Justice. 
For the Ninth Circuit, Sandra Day O’Connor, Associate 

Justice. 
For the Tenth Circuit, Stephen Breyer, Associate Justice. 
For the Eleventh Circuit, Anthony M. Kennedy, Associate 

Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

October 11, 2005. 

(For next previous allotment, see 545 U. S., p. vi.) 

(For next subsequent allotment, see post, p. vi.) 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 1, 2006, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, David H. Souter, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, David H. Souter, Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Stephen Breyer, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

February 1, 2006. 

(For next previous allotment, see ante, p. v.) 
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APPOINTMENT OF JUSTICE ALITO 

Supreme Court of the United States 

THURSDAY, FEBRUARY 16, 2006 

Present: Chief Justice Roberts, Justice Scalia, 
Justice Kennedy, Justice Souter, Justice Thomas, 
Justice Ginsburg, Justice Breyer, and Justice Alito. 

The Chief Justice said: 

This special sitting of the Court is held today to receive 
the Commission of the newly appointed Associate Justice 
of the Supreme Court of the United States, Samuel A. 
Alito, Jr. The Court now recognizes the Attorney General 
of the United States, Alberto Gonzales. 

Attorney General Gonzales said: 

Mr. Chief Justice, and may it please the Court. I have 
the Commission which has been issued to the Honorable 
Samuel A. Alito, Jr., as an Associate Justice of the Supreme 
Court of the United States. The Commission has been duly 
signed by the President of the United States and attested by 
me as the Attorney General of the United States. I move 
that the Clerk read the Commission and that it be made part 
of the permanent records of this Court. 

The Chief Justice said: 

Thank you, General Gonzales, your motion is granted. 
Mr. Clerk, will you please read the Commission? 

vii 
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viii APPOINTMENT OF JUSTICE ALITO 

The Clerk read the Commission: 

George W. Bush, 

president of the united states of america, 

To all who shall see these Presents, Greeting: 

Know Ye; That reposing special trust and confidence in 
the Wisdom, Uprightness, and Learning of Samuel A. Alito, 
Jr., of New Jersey, I have nominated, and, by and with the 
advice and consent of the Senate, do appoint him an Associ
ate Justice of the Supreme Court of the United States, and 
do authorize and empower him to execute and fulfill the du
ties of that Office according to the Constitution and Laws of 
the said United States, and to Have and to Hold the said 
Office, with all the powers, privileges and emoluments to the 
same of right appertaining, unto Him, the said Samuel A. 
Alito, Jr., during his good behavior. 

In testimony whereof, I have caused these Letters to be 
made patent and the seal of the Department of Justice to be 
hereunto affixed. 

Done at the City of Washington, this thirty-first day of 
January, in the year of our Lord two thousand six, and of 
the Independence of the United States of America the two 
hundred and thirtieth. 

[seal] George W. Bush 
By the President: 

Alberto Gonzales, 
Attorney General 

The Chief Justice said: 

I now ask the Deputy Clerk of the Court to escort Justice 
Alito to the bench. 
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ix APPOINTMENT OF JUSTICE ALITO 

The Chief Justice said: 

Are you ready to take the oath? 

Justice Alito said: 

I am. 

The Chief Justice said: 

Raise your right hand and repeat after me. 

Justice Alito said: 

I, Samuel A. Alito, Jr., do solemnly swear that I will ad
minister justice without respect to persons, and do equal 
right to the poor and to the rich, and that I will faithfully 
and impartially discharge and perform all the duties incum
bent upon me as an Associate Justice of the Supreme Court 
of the United States under the Constitution and laws of the 
United States. So help me God. 

Samuel A. Alito, Jr. 

Subscribed and sworn to before me this sixteenth day of 
February, 2006. 

John G. Roberts, Jr. 
Chief Justice 

The Chief Justice said: 

Justice Alito, on behalf of all the members of the Court, 
it is my pleasure to extend to you a very warm welcome as 
the 110th Justice of the Supreme Court of the United States, 
and to wish you a long and happy career in our common 
calling. 
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CASES ADJUDGED 

IN THE 

SUPREME COURT OF THE UNITED STATES 
AT


OCTOBER TERM, 2005


DYE v. HOFBAUER, WARDEN 

on petition for writ of certiorari to the united 
states court of appeals for the sixth circuit 

No. 04–8384. Decided October 11, 2005 

After petitioner Dye’s state convictions for murder and firearm possession 
were affirmed on appeal, he was denied habeas relief in Federal District 
Court. Ultimately, the Sixth Circuit affirmed, holding that, although 
Dye had raised a prosecutorial misconduct claim in state court, the rec
ord did not show that it was presented as a violation of a federal right; 
and concluding that, even had Dye properly raised the claim in state 
court, the habeas petition’s prosecutorial misconduct allegations were 
too vague and general to be considered fairly presented. 

Held: Dye’s federal claim was properly raised in state court, and his fed
eral habeas petition presented that claim with sufficient clarity. Con
trary to the Sixth Circuit’s holding, the District Court record contains 
the brief Dye filed in state court, which sets out the federal claim, outlin
ing specific prosecutorial misconduct allegations and citing the Fifth and 
Fourteenth Amendments and several relevant federal cases. That brief 
was clear that the prosecutorial misconduct claim was based, at least in 
part, on a federal right. The Sixth Circuit’s alternative holding is also 
incorrect. The federal habeas petition made clear and repeated refer
ences to an appended supporting brief, which presented Dye’s federal 
prosecutorial misconduct claim with more than sufficient particularity. 

Certiorari granted; 111 Fed. Appx. 363, reversed and remanded. 
1 
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2 DYE v. HOFBAUER 

Per Curiam 

Per Curiam. 

Tried by a jury for the third time, petitioner Paul Allen 
Dye was convicted in the Recorders Court in Detroit, Michi
gan, on two counts of murder and one count of possession of 
a firearm during commission of a felony. His defense in each 
of his three trials was that the crimes were committed by 
one of the prosecution’s key witnesses, who was present at 
the scene of the crimes. 

The Michigan Court of Appeals upheld the convictions on 
direct review, People v. Dye, No. 136707 (Nov. 28, 1995) (per 
curiam), App. to Pet. for Cert. 109, and further review was 
denied by the Supreme Court of Michigan, People v. Dye, 
453 Mich. 852, 551 N. W. 2d 189 (1996). Petitioner sought 
relief in habeas corpus in the United States District Court 
for the Eastern District of Michigan, alleging various federal 
constitutional claims. Denied relief, petitioner appealed to 
the United States Court of Appeals for the Sixth Circuit. 

Over the next five years, the Court of Appeals issued vari
ous orders and two opinions in the case. 45 Fed. Appx. 428 
(CA6 2002) (Dye I); 111 Fed. Appx. 363 (CA6 2004) (Dye II). 
In Dye I, a majority of a divided three-judge panel ruled the 
state prosecutor had engaged in flagrant misconduct dur
ing the jury trial. On this ground it reversed the District 
Court’s order denying habeas relief. The panel did not ad
dress petitioner’s other claims. 45 Fed. Appx., at 428, n. 1. 

Respondent moved for panel or en banc rehearing. In the 
time between this motion and its disposition one of the 
judges in the majority retired, and the record was returned 
to the District Court. 

In Dye II, a reconstituted panel granted the petition for 
rehearing and ruled in favor of respondent. In an opinion 
authored by the original panel’s dissenting judge, the Court 
of Appeals held that, although Dye had raised a prosecutorial 
misconduct claim in state court, the record did not show that 
he presented it there as a violation of a federal right. “Be
cause the brief filed by the petitioner in his direct appeal to 
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Per Curiam 

the Michigan Court of Appeals is not in the record, we have 
no way of determining exactly how he framed the issue in 
state court.” 111 Fed. Appx., at 364. As further support 
for its conclusion, the panel noted the Michigan Court of Ap
peals’ decision analyzed the relevant claim only in terms of 
state law. The panel concluded, moreover, it would decline 
to address the claim even if Dye had properly raised it in 
state court because the federal habeas corpus petition’s alle
gations were too vague and general to be considered fairly 
presented. Ibid. Stating that its previous opinion, Dye I, 
had disposed of any remaining claims, the Dye II panel va
cated the prior judgment and affirmed the District Court’s 
denial of the habeas corpus petition. 

Dye seeks review here. There are two errors in Dye II 
meriting reversal of the judgment. 

First, the Court of Appeals was incorrect in Dye II to 
conclude that, when seeking review in the state appellate 
court, petitioner failed to raise the federal claim based on 
prosecutorial misconduct. The Court of Appeals examined 
the opinion of the state appellate court and noted that it 
made no mention of a federal claim. That, however, is not 
dispositive. Failure of a state appellate court to mention a 
federal claim does not mean the claim was not presented to 
it. “It is too obvious to merit extended discussion that 
whether the exhaustion requirement . . . has been satisfied 
cannot turn upon whether a state appellate court chooses to 
ignore in its opinion a federal constitutional claim squarely 
raised in petitioner’s brief in the state court . . . .”  Smith 
v. Digmon, 434 U. S. 332, 333 (1978) (per curiam). 

Contrary to the holding of the Court of Appeals, the Dis
trict Court record contains the brief petitioner filed in state 
court, and the brief sets out the federal claim. The fourth 
argument heading in his brief before the Michigan Court of 
Appeals states: “THE PROSECUTOR DENIED DE-
FENDANT DUE PROCESS OF LAW AND A FAIR 
TRIAL BY NUMEROUS INSTANCES OF MISCON
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Per Curiam 

DUCT.” App. to Pet. for Cert. 80 (capitalization in origi
nal). Outlining specific allegations of prosecutorial miscon
duct, the text of the brief under this argument heading cites 
the Fifth and Fourteenth Amendments to the Constitution 
of the United States. It further cites the following federal 
cases, all of which concern alleged violations of federal due 
process rights in the context of prosecutorial misconduct: 
Donnelly v. DeChristoforo, 416 U. S. 637 (1974); Berger v. 
United States, 295 U. S. 78 (1935); United States v. Valentine, 
820 F. 2d 565 (CA2 1987); United States v. Burse, 531 F. 2d 
1151 (CA2 1976). 

This is not an instance where the habeas petitioner failed 
to “apprise the state court of his claim that the . . . ruling of 
which he complained was not only a violation of state law, 
but denied him the due process of law guaranteed by the 
Fourteenth Amendment.” Duncan v. Henry, 513 U. S. 364, 
366 (1995) (per curiam). Nor is this a case where a state 
court needed to look beyond “a petition or a brief (or a simi
lar document)” to be aware of the federal claim. Baldwin 
v. Reese, 541 U. S. 27, 32 (2004). The state-court brief was 
clear that the prosecutorial misconduct claim was based, at 
least in part, on a federal right. It was error for the Court 
of Appeals to conclude otherwise. 

A second reason the Dye II panel denied relief was that 
the habeas petition filed in the United States District Court 
presented the prosecutorial misconduct claim in too vague 
and general a form. This alternative holding cannot rescue 
the Dye II judgment, for it, too, is incorrect. The habeas 
corpus petition made clear and repeated references to an 
appended supporting brief, which presented Dye’s federal 
claim with more than sufficient particularity. See Fed. 
Rules Civ. Proc. 81(a)(2), 10(c). As the prosecutorial miscon
duct claim was presented properly, it, and any other federal 
claims properly presented, should be addressed by the Court 
of Appeals on remand. 
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Per Curiam 

The motion to proceed in forma pauperis and the petition 
for certiorari are granted. The judgment of the Court of 
Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 
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SCHRIRO, DIRECTOR, ARIZONA DEPARTMENT OF 
CORRECTIONS v. SMITH 

on petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 04–1475. Decided October 17, 2005 

Respondent Smith was convicted of murder, kidnaping, and sexual assault 
and was sentenced to death. His conviction and sentence were affirmed 
on direct appeal, and state postconviction relief was denied. In none of 
these proceedings did Smith argue that he was mentally retarded or 
that such retardation made him ineligible for the death penalty. Smith 
then sought federal habeas relief. After this Court’s decision in Atkins 
v. Virginia, 536 U. S. 304, Smith began to assert that he is mentally 
retarded and cannot, under Atkins, be executed. The Ninth Circuit 
ordered suspension of all federal habeas proceedings, directed Smith to 
institute proceedings in the proper Arizona trial court, and ordered that 
the issue whether Smith is mentally retarded be determined by jury 
trial. 

Held: The Ninth Circuit exceeded its limited habeas authority in com
manding the Arizona courts to conduct a jury trial to resolve Smith’s 
mental retardation claim. Atkins makes clear that “the task of devel
oping appropriate ways to enforce the constitutional restriction upon 
[States’] execution of sentences” falls to the States in the first instance. 
536 U. S., at 317. 

Certiorari granted; vacated and remanded. 

Per Curiam. 

In 1982, an Arizona jury convicted respondent Robert 
Douglas Smith of first-degree murder, kidnaping, and sex
ual assault. He was sentenced to death. The convictions 
and sentence were affirmed on direct appeal, and Smith’s 
state petitions for postconviction relief proved unsuccessful. 
Smith then filed a petition for a writ of habeas corpus in the 
United States District Court for the District of Arizona. In 
none of these proceedings did Smith argue that he was men
tally retarded or that his mental retardation made him ineli
gible for the death penalty. Smith had, however, presented 
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evidence in mitigation during the sentencing phase of his 
trial showing that he had low intelligence. 

The District Court denied Smith’s petition for habeas cor
pus in 1996. Following several rounds of appeals, remands, 
and petitions for certiorari to this Court (including one suc
cessful petition by the State, see Stewart v. Smith, 536 U. S. 
856 (2002) (per curiam)), and after we had issued our de
cision in Atkins v. Virginia, 536 U. S. 304 (2002), the case 
returned to the Ninth Circuit. Shortly thereafter, Smith 
asserted in briefing that he is mentally retarded and cannot, 
under Atkins, be executed. The Ninth Circuit ordered sus
pension of all federal habeas proceedings and directed Smith 
to “institute proceedings in the proper trial court of Arizona 
to determine whether the state is prohibited from executing 
[Smith] in accordance with Atkins.” App. to Pet. for Cert. 
A–2. The court further ordered that the issue whether 
Smith is mentally retarded must “be determined . . . by a 
jury trial unless the right to a jury is waived by the par
ties.” Ibid. 

The State’s petition for certiorari is granted,* the judg
ment of the Court of Appeals is vacated, and the case is 
remanded. The Ninth Circuit erred in commanding the Ari
zona courts to conduct a jury trial to resolve Smith’s mental 
retardation claim. Atkins stated in clear terms that “ ‘we 
leave to the State[s] the task of developing appropriate ways 
to enforce the constitutional restriction upon [their] ex
ecution of sentences.’ ” 536 U. S., at 317 (quoting Ford v. 
Wainwright, 477 U. S. 399, 416–417 (1986); modifications in 
original). States, including Arizona, have responded to that 
challenge by adopting their own measures for adjudicating 
claims of mental retardation. While those measures might, 
in their application, be subject to constitutional challenge, 
Arizona had not even had a chance to apply its chosen proce

*Smith’s motion to proceed in forma pauperis is also granted. 
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dures when the Ninth Circuit pre-emptively imposed its jury 
trial condition. 

Because the Court of Appeals exceeded its limited author
ity on habeas review, the judgment below is vacated, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 
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KANE, WARDEN v. GARCIA ESPITIA 

on petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 04–1538. Decided October 31, 2005 

Respondent, a pro se criminal defendant, received no law library access 
while in jail before trial and only about four hours of access during trial. 
The California courts rejected his claim that such restricted access vio
lated the Sixth Amendment. The Federal District Court subsequently 
denied him habeas relief, but the Ninth Circuit reversed, holding that 
his lack of pretrial access to law books violated his constitutional right to 
self-representation as established in Faretta v. California, 422 U. S. 806. 

Held: The Ninth Circuit erred in holding, based on Faretta, that a viola
tion of a law library access right is a basis for federal habeas relief. A 
necessary condition for such relief is that the state-court decision be 
“contrary to, or involv[e] an unreasonable application of, clearly es
tablished Federal law, as determined by” this Court. 28 U. S. C. 
§ 2254(d)(1). While Faretta establishes a Sixth Amendment right to 
self-representation, it does not “clearly establis[h]” a law library access 
right. 

Certiorari granted; 113 Fed. Appx. 802, reversed and remanded. 

Per Curiam. 

Respondent Garcia Espitia, a criminal defendant who 
chose to proceed pro se, was convicted in California state 
court of carjacking and other offenses. He had received no 
law library access while in jail before trial—despite his re
peated requests and court orders to the contrary—and only 
about four hours of access during trial, just before closing 
arguments. (Of course, he had declined, as was his right, to 
be represented by a lawyer with unlimited access to legal 
materials.) The California courts rejected his argument 
that his restricted library access violated his Sixth Amend
ment rights. Once his sentence became final, he petitioned 
in Federal District Court for a writ of habeas corpus under 
28 U. S. C. § 2254. The District Court denied relief, but the 
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Court of Appeals for the Ninth Circuit reversed, holding that 
“the lack of any pretrial access to lawbooks violated Espitia’s 
constitutional right to represent himself as established by 
the Supreme Court in Faretta [v. California, 422 U. S. 806 
(1975)].” Garcia Espitia v. Ortiz, 113 Fed. Appx. 802, 804 
(2004). The warden’s petition for certiorari and respond
ent’s motion for leave to proceed in forma pauperis are 
granted, the judgment below is reversed, and the case is 
remanded. 

A necessary condition for federal habeas relief here is that 
the state court’s decision be “contrary to, or involv[e] an un
reasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States.” 
§ 2254(d)(1). Neither the opinion below, nor any of the ap
pellate cases it relies on, identifies a source in our case law 
for the law library access right other than Faretta. See id., 
at 804 (relying on Bribiesca v. Galaza, 215 F. 3d 1015, 1020 
(CA9 2000) (quoting Milton v. Morris, 767 F. 2d 1443, 1446 
(CA9 1985))); ibid. (“Faretta controls this case”). 

The federal appellate courts have split on whether Faretta, 
which establishes a Sixth Amendment right to self
representation, implies a right of the pro se defendant to 
have access to a law library. Compare Milton, supra, with 
United States v. Smith, 907 F. 2d 42, 45 (CA6 1990) (“[B]y 
knowingly and intelligently waiving his right to counsel, the 
appellant also relinquished his access to a law library”); 
United States ex rel. George v. Lane, 718 F. 2d 226, 231 (CA7 
1983) (similar). That question cannot be resolved here, how
ever, as it is clear that Faretta does not, as § 2254(d)(1) 
requires, “clearly establis[h]” the law library access right. 
In fact, Faretta says nothing about any specific legal aid that 
the State owes a pro se criminal defendant. The Bribiesca 
court and the court below therefore erred in holding, based 
on Faretta, that a violation of a law library access right is a 
basis for federal habeas relief. 
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The judgment below is reversed, and the case is remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 
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EBERHART v. UNITED STATES 

on petition for writ of certiorari to the united 
states court of appeals for the seventh circuit 

No. 04–9949. Decided October 31, 2005 

On the last day available for post-trial motions after petitioner’s convic
tion for conspiring to distribute cocaine, he moved for, inter alia, a new 
trial, raising a single ground for relief. Nearly six months later, he 
raised two additional grounds in a “supplemental memorandum.” The 
District Court cited all three grounds in granting his motion. On ap
peal, the Government argued, for the first time, that the District Court 
had abused its discretion because Federal Rule of Criminal Procedure 
33(b)(2) provides that any new trial motion “grounded on any reason 
other than newly discovered evidence must be filed within 7 days after 
the verdict or finding of guilty,” and Rule 45(b)(2) provides that courts 
“may not extend” that time “except as stated” in Rule 33 itself. The 
Seventh Circuit reversed, finding that the District Court had lacked 
jurisdiction to grant a new trial. It relied on United States v. Robin
son, 361 U. S. 220, and United States v. Smith, 331 U. S. 469, but ex
pressed some misgiving that those cases had been undermined by Kon
trick v. Ryan, 540 U. S. 443, in which this Court construed Federal Rules 
of Bankruptcy Procedure paralleling Rules 33 and 45 to be nonjurisdic
tional claim-processing rules that may be forfeited if not properly 
raised. 

Held: Because the time prescriptions in Rules 33 and 45 are nonjurisdic
tional, claim-processing rules, the Government forfeited its untimeliness 
defense by failing to raise it until after the District Court had reached 
the merits. It is implausible that the Bankruptcy Rules construed in 
Kontrick can be claim-processing rules, while virtually identical Rules 
of Criminal Procedure can deprive federal courts of subject-matter ju
risdiction. Nothing in Rules 33 and 45 or in this Court’s cases requires 
such a dissonance. This result does not require the Court to overrule 
Robinson or Smith, which did not address the effect of untimely argu
ments in support of a motion for new trial when, as here, the district 
court is still considering post-trial motions and the case has not yet been 
appealed. Although its disposition was in error, the Seventh Circuit 
was prudent in adhering to its understanding of precedent while ex
pressing grave doubts in light of Kontrick. 

Certiorari granted; 388 F. 3d 1043, reversed and remanded. 
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Federal Rule of Criminal Procedure 33(a) allows a district 
court to “vacate any judgment and grant a new trial if the 
interest of justice so requires.” But “[a]ny motion for a new 
trial grounded on any reason other than newly discovered 
evidence must be filed within 7 days after the verdict or 
finding of guilty, or within such further time as the court sets 
during the 7-day period.” Rule 33(b)(2). This deadline is 
rigid. The Rules provide that courts “may not extend the 
time to take any action under [Rule 33], except as stated” in 
Rule 33 itself. Rule 45(b)(2). The Court of Appeals for the 
Seventh Circuit has construed Rule 33’s time limitations as 
“jurisdictional,” permitting the Government to raise non
compliance with those limitations for the first time on appeal. 
388 F. 3d 1043, 1049 (2004). However, there is “a critical 
difference between a rule governing subject-matter jurisdic
tion and an inflexible claim-processing rule.” Kontrick v. 
Ryan, 540 U. S. 443, 456 (2004). Rule 33 is an example of 
the latter. We grant the petition for certiorari and the mo
tion for leave to proceed in forma pauperis, and reverse the 
judgment of the Seventh Circuit. 

I 

Petitioner Ivan Eberhart was convicted of one count of 
conspiring to distribute cocaine. On the last day available 
for post-trial motions, he moved for judgment of acquittal or, 
in the alternative, for a new trial. That motion raised a sin
gle ground for relief—an alleged flaw in a transcript that 
had been published to the jury. Nearly six months later, 
petitioner filed a “supplemental memorandum” supporting 
his motion. Two additional grounds appeared in that fil
ing—admission of potential hearsay testimony into evidence, 
and the District Court’s failure to give a so-called “buyer
seller instruction” to the jury. 388 F. 3d, at 1047–1048. 
Rather than arguing, however, that the untimeliness of the 
supplemental memorandum barred the District Court from 



546US1 Unit: $$U4 [08-22-08 13:34:13] PAGES PGT: OPIN

14 EBERHART v. UNITED STATES 

Per Curiam 

considering the issues it raised, the Government opposed it 
on the merits. 

The District Court granted the motion for a new trial, cit
ing all three grounds raised by petitioner. The judge con
cluded that “ ‘none of these concerns standing alone or in 
pairing would cause me to grant a new trial,’ ” but that taken 
together, they “ ‘persuade me that the interests of justice 
require a new trial.’ ” Id., at 1048. The judge also pre
dicted that “ ‘a new trial will quite likely lead to another 
conviction.’ ” Ibid. 

On appeal, the Government pointed to the untimeliness of 
petitioner’s supplemental memorandum, and argued that the 
District Court had abused its discretion in granting a new 
trial based on the arguments that the memorandum had 
raised. The Court of Appeals reversed the grant of a new 
trial, finding that the District Court had lacked jurisdiction 
to grant one. The Seventh Circuit observed: “The Supreme 
Court has held that Rule 45(b)’s prohibition on extensions of 
time is ‘mandatory and jurisdictional.’ ” Id., at 1049 (quot
ing United States v. Robinson, 361 U. S. 220, 229 (1960), and 
citing United States v. Smith, 331 U. S. 469, 474, n. 2 (1947)). 
Based on Robinson and Smith, the Seventh Circuit ex
plained, “ ‘[w]e have previously emphasized that [Rule 33’s] 
7-day period is jurisdictional, and that the court is without 
jurisdiction to consider even an amendment to a timely new 
trial motion if it is filed outside the seven day period, absent 
a timely extension by the court or new evidence.’ ” 388 
F. 3d, at 1049 (quoting United States v. Washington, 184 F. 3d 
653, 659 (CA7 1999)). 

The Court of Appeals did, however, express some misgiv
ing. After describing the holding of Kontrick, it com
mented that “[t]he reasoning of Kontrick may suggest that 
Rule 33’s time limits are merely inflexible claim-processing 
rules that could be forfeited if not timely asserted.” 388 
F. 3d, at 1049. It concluded, however, that even if Kontrick 
had undermined Robinson and Smith, “we are bound to fol
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low them until expressly overruled by the Supreme Court.” 
388 F. 3d, at 1049 (citing Agostini v. Felton, 521 U. S. 203, 
237 (1997)). 

II 

In Kontrick, we determined that defenses made available 
by the time limitations of Federal Rules of Bankruptcy 
Procedure 4004 and 9006 may be forfeited. 540 U. S., at 
458–460. They are not “jurisdiction[al],” but are instead 
“claim-processing rules,” that may be “unalterable on a 
party’s application” but “can nonetheless be forfeited if the 
party asserting the rule waits too long to raise the point.” 
Id., at 456. In Kontrick, the debtor responded on the merits 
to a creditor’s untimely objection to his discharge. He did 
not raise the untimeliness issue, and the court resolved the 
merits in favor of the creditor. On motion for reconsidera
tion and on appeal, the debtor raised the argument that 
Rules 4004 and 9006 “have the same import as provisions 
governing subject-matter jurisdiction.” Id., at 455. We re
jected this assertion and found that the debtor had forfeited 
the timeliness argument. 

The Rules we construed in Kontrick closely parallel those 
at issue here. Like a defendant wishing to move for a new 
trial under Federal Rule of Criminal Procedure 33, a creditor 
wishing to object to a debtor’s discharge in Chapter 7 liqui
dation proceedings has a set period of time to file with the 
court (measured, in the latter context, from “the first date 
set for the meeting of creditors”). Fed. Rule Bkrtcy. Proc. 
4004(a). If a creditor so moves, “the court may for cause 
extend the time to file a complaint objecting to discharge.” 
Rule 4004(b). And using language almost identical to Fed
eral Rule of Criminal Procedure 45(b)(2)’s admonition that 
“[t]he court may not extend the time to take any action under 
Rules 29, 33, 34, and 35, except as stated in those rules,” 
Bankruptcy Rule 9006(b)(3) states that “[t]he court may en
large the time for taking action under Rules 1006(b)(2), 
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1017(e), 3002(c), 4003(b), 4004(a), 4007(c), 8002, and 9033, only 
to the extent and under the conditions stated in those rules.” 

It is implausible that the Rules considered in Kontrick can 
be nonjurisdictional claim-processing rules, while virtually 
identical provisions of the Rules of Criminal Procedure can 
deprive federal courts of subject-matter jurisdiction. Noth
ing in Rules 33 or 45 or our cases requires such a dissonance. 
Moreover, our most recent decisions have attempted to 
brush away confusion introduced by our earlier opinions. 
“Clarity would be facilitated,” we have said, “if courts and 
litigants used the label ‘ jurisdictional’ not for claim
processing rules, but only for prescriptions delineating the 
classes of cases (subject-matter jurisdiction) and the persons 
(personal jurisdiction) falling within a court’s adjudicatory 
authority.” Kontrick, 540 U. S., at 455. We break no new 
ground in firmly classifying Rules 33 and 45 as claim
processing rules, despite the confusion generated by the 
“less than meticulous” uses of the term “jurisdictional” in 
our earlier cases. Id., at 454. 

The Seventh Circuit correctly identified our decisions in 
Smith and Robinson as the source of the confusion. 388 
F. 3d, at 1049. Since we have not “expressly overruled” 
them, it held, petitioner’s appeal had to be dismissed. Ibid. 
Those cases, however, do not hold the limits of the Rules to 
be jurisdictional in the proper sense that Kontrick describes. 
See 540 U. S., at 455. We need not overrule Robinson or 
Smith to characterize Rules 33 and 45 as claim-processing 
rules. 

In Smith, the District Judge rejected a Rule 33 motion for 
a new trial, and the conviction was affirmed on appeal. 331 
U. S., at 470. After the defendant was taken into custody, 
the District Judge changed his mind. Purporting to act 
under the authority of Rule 33, he issued an order vacating 
his earlier judgment and granting a new trial. Id., at 471. 
Although we observed in a footnote that “[t]he policy of the 
Rules was not to extend power indefinitely but to confine 
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it within constant time periods,” id., at 473–474, n. 2, that 
observation hardly transforms the Rules into the keys to 
the kingdom of subject-matter jurisdiction. Rather, as we 
emphasized in the text, the District Judge could not use Rule 
33 to sidestep a pre-existing basic principle of judicial 
process—that once a final judgment is issued and the court 
of appeals considers a case, a district court has no power to 
act on it further. This was a consequence, however, not of 
the Rule, but of the Rule’s failure to alter prior law. Smith 
does not address the effect of untimely arguments in support 
of a motion for new trial when, as here, the district court is 
still considering post-trial motions and the case has not yet 
been appealed. 

Nor does Robinson address that circumstance. Defend
ants were 11 days late in filing their notices of appeal under 
(what was then) Rule 37. The Government responded not 
by contesting the merits of the appeal, but by moving to 
dismiss on the basis of untimeliness. 361 U. S., at 221. The 
Court of Appeals determined that if the District Court found 
that the untimely notices of appeal sprang from “excusable 
neglect,” it could allow the appeals. On remand, the Dis
trict Court so found. Id., at 222. We held that the Court 
of Appeals was wrong in having failed to dismiss under Rule 
45(b). Id., at 229–230. Robinson is correct not because the 
District Court lacked subject-matter jurisdiction, but be
cause district courts must observe the clear limits of the 
Rules of Criminal Procedure when they are properly in
voked. This does not mean that limits like those in Rule 
33 are not forfeitable when they are not properly invoked. 
Despite its narrow and unremarkable holding, Robinson has 
created some confusion because of its observation that 
“courts have uniformly held that the taking of an appeal 
within the prescribed time is mandatory and jurisdic
tional.” Id., at 229 (emphasis added). Indeed, we used the 
phrase “mandatory and jurisdictional” four times in the opin
ion. And subsequent opinions have repeated this phrase, 
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attributing it directly or indirectly to Robinson. See, e. g., 
Hohn v. United States, 524 U. S. 236, 247 (1998); Budinich v. 
Becton Dickinson & Co., 486 U. S. 196, 203 (1988); Griggs v. 
Provident Consumer Discount Co., 459 U. S. 56, 61 (1982) 
(per curiam); Browder v. Director, Dept. of Corrections of 
Ill., 434 U. S. 257, 264, 271–272 (1978). But see Houston v. 
Lack, 487 U. S. 266, 269 (1988) (reversing an order dismissing 
an appeal as jurisdictionally out of time when “[n]either the 
District Court nor respondent suggested that the notice of 
appeal might be untimely”); Thompson v. INS, 375 U. S. 384, 
386 (1964) (per curiam) (permitting appeal, when petitioner 
conceded that post-trial motions were served late, in part 
because petitioner “relied on the Government’s failure to 
raise a claim of untimeliness when the motions were filed”). 

As we recognized in Kontrick, courts “have more than oc
casionally used the term ‘jurisdictional’ to describe emphatic 
time prescriptions in rules of court.” 540 U. S., at 454. See 
also ibid. (citing Robinson as an example of when we have 
been “less than meticulous” in our use of the word “jurisdic
tional”). The resulting imprecision has obscured the central 
point of the Robinson case—that when the Government 
objected to a filing untimely under Rule 37, the court’s duty 
to dismiss the appeal was mandatory. The net effect of 
Robinson, viewed through the clarifying lens of Kontrick, is 
to admonish the Government that failure to object to un
timely submissions entails forfeiture of the objection, and to 
admonish defendants that timeliness is of the essence, since 
the Government is unlikely to miss timeliness defects very 
often. 

Our more recent cases have done much to clarify this 
point. For instance, in Carlisle v. United States, 517 U. S. 
416 (1996), we held that a court may not grant a postverdict 
motion for a judgment of acquittal that is untimely under 
Federal Rule of Criminal Procedure 29(c) when the prosecu
tor objects. As we pointedly noted in Kontrick, our holding 
in Carlisle did not “characterize [Rule 29] as ‘jurisdic
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tional.’ ” 540 U. S., at 454–455. See also Scarborough v. 
Principi, 541 U. S. 401, 413–414 (2004) (relying on Kontrick 
to hold that time limitations on applications for attorney’s 
fees under the Equal Access to Justice Act, 28 U. S. C. 
§ 2412(d)(1), did not implicate subject-matter jurisdiction). 

After Kontrick, it is difficult to escape the conclusion that 
Rule 33 motions are similarly nonjurisdictional. By its 
terms, Rule 45(b)(2) has precisely the same effect on exten
sions of time under Rule 29 as it does under Rule 33, and as 
we noted in Kontrick, Federal Rule of Criminal Procedure 
45(b) and Bankruptcy Rule 9006(b) are both “modeled on 
Federal Rule of Civil Procedure 6(b).” 540 U. S., at 456, 
n. 10. Rule 33, like Rule 29 and Bankruptcy Rule 4004, is a 
claim-processing rule—one that is admittedly inflexible be
cause of Rule 45(b)’s insistent demand for a definite end to 
proceedings. These claim-processing rules thus assure re
lief to a party properly raising them, but do not compel the 
same result if the party forfeits them. Here, where the 
Government failed to raise a defense of untimeliness until 
after the District Court had reached the merits, it forfeited 
that defense. The Court of Appeals should therefore have 
proceeded to the merits. 

We finally add a word about the approach taken by the 
Court of Appeals. Although we find its disposition to have 
been in error, we fully appreciate that it is an error shared 
among the circuits, and that it was caused in large part by 
imprecision in our prior cases. Our repetition of the phrase 
“mandatory and jurisdictional” has understandably led the 
lower courts to err on the side of caution by giving the limi
tations in Rules 33 and 45 the force of subject-matter juris
diction. Convinced, therefore, that Robinson and Smith 
governed this case, the Seventh Circuit felt bound to apply 
them, even though it expressed grave doubts in light of 
Kontrick. This was a prudent course. It neither forced 
the issue by upsetting what the Court of Appeals took to be 
our settled precedents, nor buried the issue by proceeding 
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in a summary fashion. By adhering to its understanding of 
precedent, yet plainly expressing its doubts, it facilitated 
our review. 

* * * 

The judgment of the Seventh Circuit is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 
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IBP, INC. v. ALVAREZ, individually and on behalf 
of all others similarly situated, et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 03–1238. Argued October 3, 2005—Decided November 8, 2005* 

After this Court ruled that the term “workweek” in the Fair Labor Stand
ards Act of 1938 (FLSA) included the time employees spent walking 
from time clocks near a factory entrance to their workstations, Ander
son v. Mt. Clemens Pottery Co., 328 U. S. 680, 691–692, Congress passed 
the Portal-to-Portal Act of 1947, which, inter alia, excepted from FLSA 
coverage walking on the employer’s premises to and from the location 
of the employee’s “principal activity or activities,” § 4(a)(1), and activi
ties that are “preliminary or postliminary” to “said principal activity 
or activities,” § 4(a)(2). The Act did not otherwise change this Court’s 
descriptions of “work” and “workweek” or define “workday.” Regula
tions promulgated by the Secretary of Labor shortly thereafter con
cluded that the Act did not affect the computation of hours within a 
“workday,” 29 CFR § 790.6(a), which includes “the period between the 
commencement and completion” of the “principal activity or activities,” 
§ 790.6(b). Eight years after the enactment of the Portal-to-Portal Act 
and these interpretative regulations, the Court explained that the “term 
‘principal activity or activities’ . . . embraces all activities which are ‘an 
integral and indispensable part of the principal activities,’ ” including 
the donning and doffing of specialized protective gear “before or after 
the regular work shift, on or off the production line.” Steiner v. Mitch
ell, 350 U. S. 247, 256. 

In No. 03–1238, respondent employees filed a class action seeking com
pensation for time spent donning and doffing required protective gear 
and walking from the locker rooms to the production floor of a meat 
processing facility owned by petitioner IBP, Inc. (IBP), and back. The 
District Court found the activities compensable, and the Ninth Circuit 
affirmed. In No. 04–66, petitioner employees sought compensation for 
time spent donning and doffing required protective gear at a poultry 
processing plant operated by respondent Barber Foods, Inc. (Barber), 

*Together with No. 04–66, Tum et al. v. Barber Foods, Inc., dba Barber 
Foods, on certiorari to the United States Court of Appeals for the First 
Circuit. 
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as well as the attendant walking and waiting times. Barber prevailed 
on the walking and waiting claims. On appeal, the First Circuit found 
those times’ preliminary and postliminary activities excluded from 
FLSA coverage by §§ 4(a)(1) and (2) of the Portal-to-Portal Act. 

Held: 
1. The time respondents in No. 03–1238 spend walking between 

changing and production areas is compensable under the FLSA. 
Pp. 30–37. 

(a) Section 4(a)(1)’s text does not exclude such time from the 
FLSA’s scope. IBP claims that, because donning is not the “principal 
activity” that starts the workday, walking occurring immediately after 
donning and immediately before doffing is not compensable. That argu
ment, which in effect asks for a third category of activities—those that 
are “integral and indispensable” to a “principal activity” and thus not 
excluded from coverage by § 4(a)(2), but are not themselves “principal 
activities” as defined by § 4(a)(1)—is foreclosed by Steiner, which made 
clear that § 4 does not remove activities that are “integral and indispen
sable” to “principal activities” from FLSA coverage precisely because 
such activities are themselves “principal activities.” 350 U. S., at 253. 
There is no plausible argument that these terms mean different things 
in § 4(a)(2) and in § 4(a)(1). Under the normal rule of statutory inter
pretation, identical words used in different parts of the same statute 
are generally presumed to have the same meaning; and in § 4(a)(2)’s 
reference to “said principal activity or activities,” “said” is an explicit 
reference to the use of the identical term in § 4(a)(1). Pp. 33–34. 

(b) Also unpersuasive is IBP’s argument that Congress’ repudiation 
of the Anderson holding reflects a purpose to exclude the walking time 
at issue. That time, which occurs after the workday begins and before 
it ends, is more comparable to time spent walking between two different 
positions on an assembly line than to the walking in Anderson, which 
occurred before the workday began. Pp. 34–35. 

(c) The relevant regulations also support this view of walking. 
Contrary to IBP’s claim, 29 CFR § 790.6 does not strictly define the 
workday’s limits as the period from “whistle to whistle.” And 
§ 790.7(g), n. 49, which provides that postdonning walking time is not 
“necessarily” excluded from § 4(a)(1)’s scope, does not mean that such 
time is always excluded and is insufficient to overcome clear statements 
in the regulations’ text that support the holding here. Pp. 35–37. 

2. Because donning and doffing gear that is “integral and indispensa
ble” to employees’ work is a “principal activity” under the statute, the 
continuous workday rule mandates that the time the No. 04–66 petition
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ers spend walking to and from the production floor after donning and 
before doffing, as well as the time spent waiting to doff, are not affected 
by the Portal-to-Portal Act, and are instead covered by the FLSA. 
Pp. 37–40. 

3. However, § 4(a)(2) excludes from the FLSA’s scope the time em
ployees spend waiting to don the first piece of gear that marks the be
ginning of the continuous workday. Such waiting—which is two steps 
removed from the productive activity on the assembly line—comfort
ably qualifies as a “preliminary” activity. The fact that certain preshift 
activities are necessary for employees to engage in their principal activi
ties does not mean that those preshift activities are “integral and indis
pensable” to a “principal activity” under Steiner. No limiting principle 
allows this Court to conclude that the waiting time here is such an activ
ity without also leading to the logical (but untenable) conclusion that 
the walking time in Anderson would also be a “principal activity” unaf
fected by the Portal-to-Portal Act. Title 29 CFR § 790.7(h) does not 
support a contrary view. Pp. 40–42. 

No. 03–1238, 339 F. 3d 894, affirmed; No. 04–66, 360 F. 3d 274, affirmed in 
part, reversed in part, and remanded. 

Stevens, J., delivered the opinion for a unanimous Court. 

Carter G. Phillips argued the cause for petitioner in 
No. 03–1238 and for respondent in No. 04–66. With him on 
the briefs in No. 03–1238 were Joseph R. Guerra, Rebecca 
K. Wood, Michael J. Mueller, and Joel M. Cohn. On the 
brief in No. 04–66 was Graydon G. Stevens. 

Thomas C. Goldstein argued the cause for petitioners in 
No. 04–66 and for respondents in No. 03–1238. With him on 
the briefs in No. 04–66 were Amy Howe, Kevin K. Russell, 
Pamela S. Karlan, Timothy B. Fleming, Lori B. Kisch, and 
William C. Nugent. On the brief in No. 03–1238 were 
David N. Mark, William Rutzick, and Kathryn Goater. 

Irving L. Gornstein argued the cause for the United 
States as amicus curiae supporting respondents in 
No. 03–1238 and petitioners in No. 04–66. With him on the 
brief were Solicitor General Clement, Deputy Solicitor 
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General Hungar, Howard M. Radzely, Allen H. Feldman, 
Steven J. Mandel, and Michael P. Doyle.† 

Justice Stevens delivered the opinion of the Court. 

These consolidated cases raise questions concerning the 
coverage of the Fair Labor Standards Act of 1938 (FLSA), 
as amended by the Portal-to-Portal Act of 1947, with respect 
to activities of employees who must don protective clothing 
on the employer’s premises before they engage in the pro
ductive labor for which they are primarily hired. The prin
cipal question, which is presented in both cases, is whether 
the time employees spend walking between the changing 
area and the production area is compensable under the 
FLSA. The second question, which is presented only in 
No. 04–66, is whether the time employees spend waiting to 
put on the protective gear is compensable under the statute. 
In No. 03–1238, the Court of Appeals for the Ninth Circuit 
answered “yes” to the first question, 339 F. 3d 894 (2003); in 
No. 04–66, the Court of Appeals for the First Circuit an
swered “no” to both questions, 360 F. 3d 274, 281 (2004). We 
granted certiorari to resolve the conflict. 543 U. S. 1144 
(2005). 

†A brief of amici curiae urging reversal in No. 04–66 was filed for the 
National Employment Lawyers Association et al. by Sandra Thourot 
Krider, Marissa M. Tirona, Patricia A. Shiu, and Catherine K. 
Ruckelshaus. 

Briefs of amici curiae urging reversal in No. 03–1238 and affirmance in 
No. 04–66 were filed for the Chamber of Commerce of the United States 
of America et al. by Samuel Estreicher, Meir Feder, Robin S. Conrad, 
Robert Costagliola, and Quentin Riegel; and for the National Chicken 
Council et al. by David R. Wylie  and D. Christopher Lauderdale. 

Jonathan P. Hiatt, James B. Coppess, and Laurence Gold filed a brief 
for the American Federation of Labor and Congress of Industrial Organi
zations as amicus curiae urging reversal in No. 04–66 and affirmance in 
No. 03–1238. 
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I 

As enacted in 1938, the FLSA, 29 U. S. C. § 201 et seq., 
required employers engaged in the production of goods for 
commerce to pay their employees a minimum wage of “not 
less than 25 cents an hour,” § 6(a)(1), 52 Stat. 1062, and pro
hibited the employment of any person for workweeks in ex
cess of 40 hours after the second year following the legisla
tion “unless such employee receives compensation for his 
employment in excess of [40] hours . . . at a rate not less 
than one and one-half times the regular rate at which he 
is employed,” id., § 7(a)(3), at 1063. Neither “work” nor 
“workweek” is defined in the statute.1 

Our early cases defined those terms broadly. In Tennes
see Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U. S. 
590 (1944), we held that time spent traveling from iron ore 
mine portals to underground working areas was compensa
ble; relying on the remedial purposes of the statute and Web
ster’s Dictionary, we described “work or employment” as 
“physical or mental exertion (whether burdensome or not) 
controlled or required by the employer and pursued neces
sarily and primarily for the benefit of the employer and his 
business.” Id., at 598; see id., at 598, n. 11. The same year, 
in Armour & Co. v. Wantock, 323 U. S. 126 (1944), we clari
fied that “exertion” was not in fact necessary for an activity 
to constitute “work” under the FLSA. We pointed out that 
“an employer, if he chooses, may hire a man to do nothing, 
or to do nothing but wait for something to happen.” Id., at 
133. Two years later, in Anderson v. Mt. Clemens Pottery 
Co., 328 U. S. 680 (1946), we defined “the statutory work
week” to “includ[e] all time during which an employee is nec
essarily required to be on the employer’s premises, on duty 
or at a prescribed workplace.” Id., at 690–691. Accord

1 The most pertinent definition provides: “ ‘Employ’ includes to suffer or 
permit to work.” 52 Stat. 1060, 29 U. S. C. § 203(g). 



546US1 Unit: $$U5 [08-22-08 13:38:19] PAGES PGT: OPIN

26 IBP, INC. v. ALVAREZ 

Opinion of the Court 

ingly, we held that the time necessarily spent by employees 
walking from timeclocks near the factory entrance gate to 
their workstations must be treated as part of the workweek. 
Id., at 691–692. 

The year after our decision in Anderson, Congress passed 
the Portal-to-Portal Act, amending certain provisions of the 
FLSA. Based on findings that judicial interpretations of 
the FLSA had superseded “long-established customs, prac
tices, and contracts between employers and employees, 
thereby creating wholly unexpected liabilities, immense in 
amount and retroactive in operation,” 61 Stat. 84, it re
sponded with two statutory remedies, the first relating to 
“existing claims,” id., at 85–86, and the second to “future 
claims,” id., at 87–88. Both remedies distinguish between 
working time that is compensable pursuant to contract or 
custom and practice, on the one hand, and time that was 
found compensable under this Court’s expansive reading of 
the FLSA, on the other. Like the original FLSA, however, 
the Portal-to-Portal Act omits any definition of the term 
“work.” 

With respect to existing claims, the Portal-to-Portal Act 
provided that employers would not incur liability on account 
of their failure to pay minimum wages or overtime compen
sation for any activity that was not compensable by either 
an express contract or an established custom or practice.2 

2 Part II of the Portal-to-Portal Act, entitled “existing claims,” states 
in relevant part: 

“Sec. 2. Relief From Certain Existing Claims Under the Fair 
Labor Standards Act of 1938 . . . —  

“(a) No employer shall be subject to any liability or punishment under 
the Fair Labor Standards Act . . . (in  any  action  or  proceeding commenced 
prior to or on or after the date of the enactment of this Act), on account 
of the failure of such employer to pay an employee minimum wages, or to 
pay an employee overtime compensation, for or on account of any activity 
of an employee engaged in prior to the date of the enactment of this Act, 
except an activity which was compensable by either— 
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With respect to “future claims,” the Act preserved potential 
liability for working time not made compensable by contract 
or custom but narrowed the coverage of the FLSA by ex
cepting two activities that had been treated as compensable 
under our cases: walking on the employer’s premises to and 
from the actual place of performance of the principal activity 
of the employee, and activities that are “preliminary or post
liminary” to that principal activity. 

Specifically, Part III of the Portal-to-Portal Act, entitled 
“future claims,” provides in relevant part: 

“Sec. 4. Relief from Certain Future Claims 
Under the Fair Labor Standards Act of 1938 . . . — 

“(a) Except as provided in subsection (b) [which cov
ers work compensable by contract or custom], no em
ployer shall be subject to any liability or punishment 
under the Fair Labor Standards Act of 1938, as 
amended, . . . on account of the failure of such employer 
to pay an employee minimum wages, or to pay an em
ployee overtime compensation, for or on account of any 
of the following activities of such employee engaged in 
on or after the date of the enactment of this Act— 

“(1) walking, riding, or traveling to and from the ac
tual place of performance of the principal activity or 
activities which such employee is employed to perform, 
and 

“(2) activities which are preliminary to or postlimi
nary to said principal activity or activities, 

“(1) an express provision of a written or nonwritten contract in effect, 
at the time of such activity, between such employee, his agent, or 
collective-bargaining representative and his employer; or 

“(2) a custom or practice in effect, at the time of such activity, at the 
establishment or other place where such employee was employed, covering 
such activity, not inconsistent with a written or nonwritten contract, in 
effect at the time of such activity, between such employee, his agent, or 
collective-bargaining representative and his employer.” 61 Stat. 85 (codi
fied at 29 U. S. C. § 252(a)). 
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“which occur either prior to the time on any particular 
workday at which such employee commences, or subse
quent to the time on any particular workday at which 
he ceases, such principal activity or activities.” 61 Stat. 
86–87 (codified at 29 U. S. C. § 254(a)). 

Other than its express exceptions for travel to and from 
the location of the employee’s “principal activity,” and for 
activities that are preliminary or postliminary to that princi
pal activity, the Portal-to-Portal Act does not purport to 
change this Court’s earlier descriptions of the terms “work” 
and “workweek,” or to define the term “workday.” A regu
lation promulgated by the Secretary of Labor shortly after 
its enactment concluded that the statute had no effect on the 
computation of hours that are worked “within” the workday. 
That regulation states: “[T]o the extent that activities en
gaged in by an employee occur after the employee com
mences to perform the first principal activity on a particular 
workday and before he ceases the performance of the last 
principal activity on a particular workday, the provisions of 
[§ 4] have no application.” 29 CFR § 790.6(a) (2005).3 Simi

3 The regulation provides in full: 
“Section 4 of the Portal Act does not affect the computation of hours 
worked within the ‘workday’ proper, roughly described as the period ‘from 
whistle to whistle,’ and its provisions have nothing to do with the compen
sability under the Fair Labor Standards Act of any activities engaged in 
by an employee during that period. Under the provisions of section 4, 
one of the conditions that must be present before ‘preliminary’ or ‘postlimi
nary’ activities are excluded from hours worked is that they ‘occur either 
prior to the time on any particular workday at which the employee 
commences, or subsequent to the time on any particular workday at which 
he ceases’ the principal activity or activities which he is employed to per
form. Accordingly, to the extent that activities engaged in by an em
ployee occur after the employee commences to perform the first principal 
activity on a particular workday and before he ceases the performance of 
the last principal activity on a particular workday, the provisions of that 
section have no application. Periods of time between the commencement 
of the employee’s first principal activity and the completion of his last 
principal activity on any workday must be included in the computation of 
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larly, consistent with our prior decisions interpreting the 
FLSA, the Department of Labor has adopted the continuous 
workday rule, which means that the “workday” is generally 
defined as “the period between the commencement and com
pletion on the same workday of an employee’s principal activ
ity or activities.” § 790.6(b). These regulations have re
mained in effect since 1947, see 12 Fed. Reg. 7658 (1947), and 
no party disputes the validity of the continuous workday 
rule. 

In 1955, eight years after the enactment of the Portal-to-
Portal Act and the promulgation of these interpretive regu
lations, we were confronted with the question whether work
ers in a battery plant had a statutory right to compensation 
for the “time incident to changing clothes at the beginning 
of the shift and showering at the end, where they must make 
extensive use of dangerously caustic and toxic materials, and 
are compelled by circumstances, including vital considera
tions of health and hygiene, to change clothes and to shower 
in facilities which state law requires their employers to 
provide . . . .” Steiner v. Mitchell, 350 U. S. 247, 248 (1956). 
After distinguishing “changing clothes and showering under 
normal conditions” and stressing the important health and 
safety risks associated with the production of batteries, id., 
at 249, the Court endorsed the Court of Appeals’ conclusion 
that these activities were compensable under the FLSA. 

In reaching this result, we specifically agreed with the 
Court of Appeals that “the term ‘principal activity or ac
tivities’ in Section 4 [of the Portal-to-Portal Act] embraces 
all activities which are an ‘integral and indispensable part of 

hours worked to the same extent as would be required if the Portal Act 
had not been enacted. The principles for determining hours worked 
within the ‘workday’ proper will continue to be those established under 
the Fair Labor Standards Act without reference to the Portal Act, which 
is concerned with this question only as it relates to time spent outside 
the ‘workday’ in activities of the kind described in section 4.” § 790.6(a) 
(footnotes omitted). 
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the principal activities,’ and that the activities in question 
fall within this category.” Id., at 252–253. Thus, under 
Steiner, activities, such as the donning and doffing of special
ized protective gear, that are “performed either before or 
after the regular work shift, on or off the production line, 
are compensable under the portal-to-portal provisions of the 
Fair Labor Standards Act if those activities are an integral 
and indispensable part of the principal activities for which 
covered workmen are employed and are not specifically ex
cluded by Section 4(a)(1).” Id., at 256. 

The principal question presented by these consolidated 
cases—both of which involve required protective gear that 
the courts below found integral and indispensable to the em
ployees’ work—is whether postdonning and predoffing walk
ing time is specifically excluded by § 4(a)(1). We conclude 
that it is not. 

II 

Petitioner in No. 03–1238, IBP, Inc. (IBP), is a large pro
ducer of fresh beef, pork, and related products. At its plant 
in Pasco, Washington, it employs approximately 178 workers 
in 113 job classifications in the slaughter division and 800 
line workers in 145 job classifications in the processing divi
sion. All production workers in both divisions must wear 
outer garments, hardhats, hairnets, earplugs, gloves, sleeves, 
aprons, leggings, and boots. Many of them, particularly 
those who use knives, must also wear a variety of protective 
equipment for their hands, arms, torsos, and legs; this gear 
includes chain link metal aprons, vests, plexiglass arm
guards, and special gloves. IBP requires its employees to 
store their equipment and tools in company locker rooms, 
where most of them don their protective gear. 

Production workers’ pay is based on the time spent cutting 
and bagging meat. Pay begins with the first piece of meat 
and ends with the last piece of meat. Since 1998, however, 
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IBP has also paid for four minutes of clothes-changing time.4 

In 1999, respondents, IBP employees, filed this class action 
to recover compensation for preproduction and postproduc
tion work, including the time spent donning and doffing pro
tective gear and walking between the locker rooms and the 
production floor before and after their assigned shifts. 

After a lengthy bench trial, the District Court for the 
Eastern District of Washington held that donning and 
doffing of protective gear that was unique to the jobs at 
issue were compensable under the FLSA because they were 
integral and indispensable to the work of the employees who 
wore such equipment. Moreover, consistent with the con
tinuous workday rule, the District Court concluded that, for 
those employees required to don and doff unique protective 
gear, the walking time between the locker room and the 
production floor was also compensable because it occurs 
during the workday.5 The court did not, however, allow any 
recovery for ordinary clothes changing and washing, or for 
the “donning and doffing of hard hat[s], ear plugs, safety 
glasses, boots [or] hairnet[s].” App. to Pet. for Cert. in 
No. 03–1238, p. 65a. 

The District Court proceeded to apply these legal conclu
sions in making detailed factual findings with regard to the 
different groups of employees. For example, the District 

4 IBP does not contend that this clothes-changing time fully compen
sated respondents for the preproduction and postproduction time at issue 
in this case. 

5 The District Court explained: 
“Walking time is compensable if it occurs after the start of the workday. 
29 U. S. C. § 254(a). Walking time is excluded under the Portal to Portal 
Act only if it occurs ‘either prior to the time on any particular work day 
at which such employee commences or subsequent to the time on any par
ticular work day at which he ceases such principal activity or activities.’ 
Id. The work day begins with the commencement of an employee’s prin
cipal activity or activities and ends with the completion of the employee’s 
activity . . . .”  App. to Pet.  for  Cert.  in  No. 03–1238, pp. 53a–54a. 
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Court found that, under its view of what was covered by 
the FLSA, processing division knife users were entitled to 
compensation for between 12 and 14 minutes of preproduc
tion and postproduction work, including 3.3 to 4.4 minutes of 
walking time. 

The Court of Appeals agreed with the District Court’s ul
timate conclusions on these issues, but in part for different 
reasons. 339 F. 3d 894 (CA9 2003). After noting that the 
question whether activities “ ‘are an integral and indispensa
ble part of the principal activities’ ” within the meaning of 
Steiner is “context specific,” 339 F. 3d, at 902, the Court of 
Appeals endorsed the distinction between the burdensome 
donning and doffing of elaborate protective gear, on the one 
hand, and the time spent donning and doffing nonunique gear 
such as hardhats and safety goggles, on the other. It did so 
not because donning and doffing nonunique gear are categor
ically excluded from being “principal activities” as defined 
by the Portal-to-Portal Act, but rather because, in the con
text of this case, the time employees spent donning and 
doffing nonunique protective gear was “ ‘de minimis as a 
matter of law.’ ” Id., at 904. 

IBP does not challenge the holding below that, in light of 
Steiner, the donning and doffing of unique protective gear 
are “principal activities” under § 4 of the Portal-to-Portal 
Act. Moreover, IBP has not asked us to overrule Steiner. 
Considerations of stare decisis are particularly forceful in the 
area of statutory construction, especially when a unanimous 
interpretation of a statute has been accepted as settled law 
for several decades. Thus, the only question for us to decide 
is whether the Court of Appeals correctly rejected IBP’s 
contention that the walking between the locker rooms and 
the production areas is excluded from FLSA coverage by 
§ 4(a)(1) of the Portal-to-Portal Act. 

IBP argues that the text of § 4(a)(1), the history and pur
pose of its enactment, and the Department of Labor’s inter
pretive guidance compel the conclusion that the Portal-to
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Portal Act excludes this walking time from the scope of the 
FLSA. We find each of these arguments unpersuasive. 

Text 

IBP correctly points out that our decision in Steiner held 
only that the donning and doffing of protective gear in that 
case were activities “integral and indispensable” to the 
workers’ principal activity of making batteries. 350 U. S., 
at 256. In IBP’s view, a category of “integral and indispen
sable” activities that may be compensable because they are 
not merely preliminary or postliminary within the meaning 
of § 4(a)(2) is not necessarily coextensive with the actual 
“principal activities” which the employee “is employed to 
perform” within the meaning of § 4(a)(1). In other words, 
IBP argues that, even though the court below concluded that 
donning and doffing of unique protective gear are “integral 
and indispensable” to the employees’ principal activity, this 
means only that the donning and doffing of such gear are 
themselves covered by the FLSA. According to IBP, the 
donning is not a “principal activity” that starts the workday, 
and the walking that occurs immediately after donning and 
immediately before doffing is not compensable. In effect, 
IBP asks us to create a third category of activities—those 
that are “integral and indispensable” to a “principal activity” 
and thus not excluded from coverage by § 4(a)(2), but that 
are not themselves “principal activities” as that term is de
fined by § 4(a)(1). 

IBP’s submission is foreclosed by Steiner. As noted 
above, in Steiner we made it clear that § 4 of the Portal-to-
Portal Act does not remove activities which are “ ‘integral 
and indispensable’ ” to “ ‘principal activities’ ” from FLSA 
coverage precisely because such activities are themselves 
“ ‘principal activities.’ ” Id., at 253. While Steiner specifi
cally addressed the proper interpretation of the term “prin
cipal activity or activities” in § 4(a)(2), there is no plausible 
argument that these terms mean something different in 
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§ 4(a)(2) than they do in § 4(a)(1).6 This is not only because 
of the normal rule of statutory interpretation that identical 
words used in different parts of the same statute are gener
ally presumed to have the same meaning. E. g., Sullivan v. 
Stroop, 496 U. S. 478, 484 (1990). It is also because § 4(a)(2) 
refers to “said principal activity or activities.” 61 Stat. 87 
(emphasis added). The “said” is an explicit reference to the 
use of the identical term in § 4(a)(1). 

Indeed, IBP has not offered any support for the unlikely 
proposition that Congress intended to create an intermediate 
category of activities that would be sufficiently “principal” 
to be compensable, but not sufficiently principal to commence 
the workday. Accepting the necessary import of our holding 
in Steiner, we conclude that the locker rooms where the spe
cial safety gear is donned and doffed are the relevant “place 
of performance” of the principal activity that the employee 
was employed to perform within the meaning of § 4(a)(1). 
Walking to that place before starting work is excluded from 
FLSA coverage, but the statutory text does not exclude 
walking from that place to another area within the plant im
mediately after the workday has commenced. 

Purpose 

IBP emphasizes that our decision in Anderson v. Mt. 
Clemens Pottery Co., 328 U. S. 680, may well have been the 
proximate cause of the enactment of the Portal-to-Portal 
Act. In that case we held that the FLSA mandated compen
sation for the time that employees spent walking from time
clocks located near the plant entrance to their respective 
places of work prior to the start of their productive labor. 
Id., at 690–691. In IBP’s view, Congress’ forceful repudia

6 In fact, as noted above, in Steiner we specifically endorsed the view of 
the Court of Appeals that the definition of “principal activity or activities” 
in § 4 encompassed activities “ ‘integral and indispensable’ ” to those prin
cipal activities. We did not make any distinction between § 4(a)(1) and 
§ 4(a)(2). 350 U. S., at 253. 
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tion of that holding reflects a purpose to exclude what IBP 
regards as the quite similar walking time spent by respond
ents before and after their work slaughtering cattle and 
processing meat. Even if there is ambiguity in the statute, 
we should construe it to effectuate that important purpose. 

This argument is also unpersuasive. There is a critical 
difference between the walking at issue in Anderson and 
the walking at issue in this case. In Anderson the walking 
preceded the employees’ principal activity; it occurred before 
the workday began. The relevant walking in this case oc
curs after the workday begins and before it ends. Only if 
we were to endorse IBP’s novel submission that an activity 
can be sufficiently “principal” to be compensable, but not suf
ficiently so to start the workday, would this case be compara
ble to Anderson. 

Moreover, there is a significant difference between the 
open-ended and potentially expansive liability that might re
sult from a rule that treated travel before the workday be
gins as compensable, and the rule at issue in this case. In
deed, for processing division knife users, the largest segment 
of the work force at IBP’s plant, the walking time in dispute 
here consumes less time than the donning and doffing activi
ties that precede or follow it. It is more comparable to time 
spent walking between two different positions on an assem
bly line than to the prework walking in Anderson. 

Regulations 

The regulations adopted by the Secretary of Labor in 1947 
support respondents’ view that when donning and doffing of 
protective gear are compensable activities, they may also de
fine the outer limits of the workday. Under those regula
tions, the few minutes spent walking between the locker 
rooms and the production area are similar to the time spent 
walking between two different workplaces on the disassem
bly line. See 29 CFR § 790.7(c) (2005) (explaining that the 
Portal-to-Portal Act does not affect the compensability of 
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time spent traveling from the place of performance of one 
principal activity to that of another). See also § 785.38 (ex
plaining, in a later regulation interpreting the FLSA, that 
“[w]here an employee is required to report at a meeting place 
to receive instructions or to perform other work there, or to 
pick up and to carry tools, the travel from the designated 
place to the work place is part of the day’s work, and must 
be counted as hours worked . . . ”).  

IBP argues, however, that two provisions in the regula
tions point to a different conclusion—the use of the phrase 
“whistle to whistle” in discussing the limits of the “workday,” 
§ 790.6, and a footnote stating that postchanging walking 
time is not “necessarily” excluded from the scope of § 4(a)(1), 
§ 790.7(g), n. 49. 

The “whistle to whistle” reference does reflect the view 
that in most situations the workday will be defined by the 
beginning and ending of the primary productive activity. 
But the relevant text describes the workday as “roughly 
the period ‘from whistle to whistle.’ ” § 790.6(a) (emphasis 
added). Indeed, the next subsection of this same regulation 
states: “ ‘Workday’ as used in the Portal Act means, in gen
eral, the period between the commencement and completion 
on the same workday of an employee’s principal activity or 
activities.” § 790.6(b). IBP’s emphasis on the “whistle to 
whistle” reference is unavailing. 

The footnote on which IBP relies states: 

“Washing up after work, like the changing of clothes, 
may in certain situations be so directly related to the 
specific work the employee is employed to perform that 
it would be regarded as an integral part of the em
ployee’s ‘principal activity.’ This does not necessarily 
mean, however, that travel between the washroom or 
clothes-changing place and the actual place of perform
ance of the specific work the employee is employed to 
perform, would be excluded from the type of travel to 
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which section 4(a) refers.” § 790.7(g), n. 49 (emphasis 
added; citations omitted). 

This footnote does indicate that the Secretary assumed 
that there would be some cases in which walking between a 
locker room where the employee performs her first principal 
activity and the production line would be covered by the 
FLSA and some cases in which it would not be. That as
sumption is, of course, inconsistent with IBP’s submission 
that such walking is always excluded by § 4(a), just as it is 
inconsistent with respondents’ view that such walking is 
never excluded. Whatever the correct explanation for the 
Secretary’s ambiguous (and apparently ambivalent) state
ment may be, it is not sufficient to overcome the clear state
ments in the text of the regulations that support our holding. 
And it surely is not sufficient to overcome the statute itself, 
whose meaning is definitively resolved by Steiner. 

For the foregoing reasons, we hold that any activity that 
is “integral and indispensable” to a “principal activity” is it
self a “principal activity” under § 4(a) of the Portal-to-Portal 
Act. Moreover, during a continuous workday, any walking 
time that occurs after the beginning of the employee’s first 
principal activity and before the end of the employee’s last 
principal activity is excluded from the scope of that provi
sion, and as a result is covered by the FLSA. 

III 

Respondent in No. 04–66, Barber Foods, Inc. (Barber), op
erates a poultry processing plant in Portland, Maine, that 
employs about 300 production workers. These employees 
operate six production lines and perform a variety of tasks 
that require different combinations of protective clothing. 
They are paid by the hour from the time they punch in to 
computerized timeclocks located at the entrances to the pro
duction floor. 

Petitioners are Barber employees and former employees 
who brought this action to recover compensation for alleged 
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unrecorded work covered by the FLSA. Specifically, they 
claimed that Barber ’s failure to compensate them for 
(a) donning and doffing required protective gear and (b) the 
attendant walking and waiting violated the statute. 

After extensive discovery, the Magistrate Judge issued a 
comprehensive opinion analyzing the facts in detail, and rec
ommending the entry of partial summary judgment in favor 
of Barber. That opinion, which was later adopted by the 
District Court for Maine, included two critical rulings. 

First, the Magistrate Judge held that “the donning and 
doffing of clothing and equipment required by the defendant 
or by government regulation, as opposed to clothing and 
equipment which employees choose to wear or use at their 
option, is an integral part of the plaintiffs’ work [and there
fore are] not excluded from compensation under the Portal
to-Portal Act as preliminary or postliminary activities.” 
App. to Pet. for Cert. in No. 04–66, pp. 36a–40a. 

Second, the Magistrate Judge rejected petitioners’ claims 
for “compensation for the time spent before obtaining their 
clothing and equipment.” Id., at 33a. Such time, in the 
Magistrate Judge’s view, “could [not] reasonably be con
strued to be an integral part of employees’ work activities 
any more than walking to the cage from which hairnets and 
earplugs are dispensed . . . .” Ibid. Accordingly, Barber 
was “entitled to summary judgment on any claims based on 
time spent walking from the plant entrances to an employ
ee’s workstation, locker, time clock or site where clothing 
and equipment required to be worn on the job is to be ob
tained and any claims based on time spent waiting to punch 
in or out for such clothing or equipment.” Id., at 33a–34a. 

The Magistrate Judge’s opinion did not specifically address 
the question whether the walking time between the produc
tion line and the place of donning and doffing was encom
passed by § 4 of the Portal-to-Portal Act, and thus excluded 
from coverage under the FLSA. Whatever the intended 
scope of the Magistrate’s grant of partial summary judg
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ment, the questions submitted to the jury after trial asked 
jurors to consider only whether Barber was required to com
pensate petitioners for the time they spent actually donning 
and doffing various gear. 

Before the case was submitted to the jury, the parties stip
ulated that four categories of workers—rotating, setup, 
meatroom, and shipping and receiving associates—were re
quired to don protective gear at the beginning of their shifts 
and were required to doff this gear at the end of their shifts. 
The jury then made factual findings with regard to the 
amount of time reasonably required for each category of em
ployees to don and doff such items; the jury concluded that 
such time was de minimis and therefore not compensable. 
The jury further concluded that two other categories of em
ployees—maintenance and sanitation associates—were not 
required to don protective gear before starting their shifts.7 

Accordingly, the jury ruled for Barber on all counts. 
On appeal, petitioners argued, among other things, that 

the District Court had improperly excluded as noncompensa
ble the time employees spend walking to the production floor 
after donning required safety gear and the time they spend 
walking from the production floor to the area where they 
doff such gear. The Court of Appeals rejected petitioners’ 
argument, concluding that such walking time was a spe
cies of preliminary and postliminary activity excluded from 
FLSA coverage by §§ 4(a)(1) and (2) of the Portal-to-Portal 
Act. 360 F. 3d, at 281. As we have explained in our discus
sion of IBP’s submission, see Part II, supra, that categorical 
conclusion was incorrect. 

Petitioners also argued in the Court of Appeals that the 
waiting time associated with the donning and doffing of 
clothes was compensable. The Court of Appeals disagreed, 
holding that the waiting time qualified as a “preliminary or 
postliminary activity” and thus was excluded from FLSA 

7 The claims brought by these workers are no longer part of this case. 
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coverage by the Portal-to-Portal Act. 360 F. 3d, at 282. 
Our analysis in Part II, supra, demonstrates that the Court 
of Appeals was incorrect with regard to the predoffing wait
ing time. Because doffing gear that is “integral and indis
pensable” to employees’ work is a “principal activity” under 
the statute, the continuous workday rule mandates that time 
spent waiting to doff is not affected by the Portal-to-Portal 
Act and is instead covered by the FLSA. 

The time spent waiting to don—time that elapses before 
the principal activity of donning integral and indispensa
ble gear—presents the quite different question whether it 
should have the effect of advancing the time when the work
day begins. Barber argues that such predonning waiting 
time is explicitly covered by § 4(a)(2) of the Portal-to-Portal 
Act, which, as noted above, excludes “activities which are 
preliminary to or postliminary to [a] principal activity or ac
tivities” from the scope of the FLSA. 29 U. S. C. § 254(a)(2). 

By contrast, petitioners, supported by the United States 
as amicus curiae, maintain that the predonning waiting time 
is “integral and indispensable” to the “principal activity” of 
donning, and is therefore itself a principal activity. How
ever, unlike the donning of certain types of protective gear, 
which is always essential if the worker is to do his job, the 
waiting may or may not be necessary in particular situations 
or for every employee. It is certainly not “integral and in
dispensable” in the same sense that the donning is. It does, 
however, always comfortably qualify as a “preliminary” 
activity. 

We thus do not agree with petitioners that the predonning 
waiting time at issue in this case is a “principal activity” 
under § 4(a).8 As Barber points out, the fact that certain 
preshift activities are necessary for employees to engage in 
their principal activities does not mean that those preshift 
activities are “integral and indispensable” to a “principal ac

8 As explained below, our analysis would be different if Barber required 
its employees to arrive at a particular time in order to begin waiting. 
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tivity” under Steiner. For example, walking from a time
clock near the factory gate to a workstation is certainly 
necessary for employees to begin their work, but it is 
indisputable that the Portal-to-Portal Act evinces Congress’ 
intent to repudiate Anderson’s holding that such walking 
time was compensable under the FLSA. We discern no lim
iting principle that would allow us to conclude that the wait
ing time in dispute here is a “principal activity” under § 4(a), 
without also leading to the logical (but untenable) conclusion 
that the walking time at issue in Anderson would be a “prin
cipal activity” under § 4(a) and would thus be unaffected by 
the Portal-to-Portal Act. 

The Government also relies on a regulation promulgated 
by the Secretary of Labor as supporting petitioners’ view. 
That regulation, 29 CFR § 790.7(h) (2005), states that when 
an employee “is required by his employer to report at a par
ticular hour at his workbench or other place where he 
performs his principal activity, if the employee is there at 
that hour ready and willing to work but for some reason 
beyond his control there is no work for him to perform until 
some time has elapsed, waiting for work would be an integral 
part of the employee’s principal activities.” That regulation 
would be applicable if Barber required its workers to report 
to the changing area at a specific time only to find that no 
protective gear was available until after some time had 
elapsed, but there is no such evidence in the record in this 
case. 

More pertinent, we believe, is the portion of § 790.7 that 
characterizes the time that employees must spend waiting to 
check in or waiting to receive their paychecks as generally a 
“preliminary” activity covered by the Portal-to-Portal Act. 
See § 790.7(g). That regulation is fully consistent with the 
statutory provisions that allow the compensability of such 
collateral activities to depend on either the agreement of the 
parties or the custom and practice in the particular industry. 
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In short, we are not persuaded that such waiting—which 
in this case is two steps removed from the productive activ
ity on the assembly line—is “integral and indispensable” to 
a “principal activity” that identifies the time when the con
tinuous workday begins. Accordingly, we hold that § 4(a)(2) 
excludes from the scope of the FLSA the time employees 
spend waiting to don the first piece of gear that marks the 
beginning of the continuous workday. 

IV 

For the reasons stated above, we affirm the judgment of 
the Court of Appeals for the Ninth Circuit in No. 03–1238. 
We affirm in part and reverse in part the judgment of the 
Court of Appeals for the First Circuit in No. 04–66, and we 
remand the case for further proceedings consistent with 
this opinion. 

It is so ordered. 
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UNITED STATES v. OLSON et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–759. Argued October 12, 2005—Decided November 8, 2005 

Claiming that federal mine inspectors’ negligence helped cause a mine 
accident, two injured workers (and a spouse) sued the United States 
under the Federal Tort Claims Act (Act), which authorizes private tort 
actions against the Government “under circumstances where the United 
States, if a private person, would be liable to the claimant in accordance 
with the law of the place where the act or omission occurred,” 28 U. S. C. 
§ 1346(b)(1). The District Court dismissed in part on the ground that 
the allegations did not show that Arizona law would impose liability 
upon a private person in similar circumstances. The Ninth Circuit re
versed, reasoning from two premises: (1) Where unique governmental 
functions are at issue, the Act waives sovereign immunity if a state or 
municipal entity would be held liable under the law where the activity 
occurred, and (2) federal mine inspections are such unique governmental 
functions since there is no private-sector analogue for mine inspections. 
Because Arizona law would make a state or municipal entity liable in 
the circumstances alleged, the Circuit concluded that the United States’ 
sovereign immunity was waived. 

Held: Under § 1346(b)(1), the United States waives sovereign immunity 
only where local law would make a “private person” liable in tort, 
not where local law would make “a state or municipal entity” liable. 
Pp. 45–48. 

(a) The Ninth Circuit’s first premise is too broad, reading into the 
Act something that is not there. Section 1346(b)(1) says that it waives 
sovereign immunity “under circumstances where the United States, if a 
private person,” not “the United States, if a state or municipal entity,” 
would be liable. (Emphasis added.) This Court has consistently ad
hered to this “private person” standard, even when uniquely govern
mental functions are at issue. Indian Towing Co. v. United States, 350 
U. S. 61, 64; Rayonier Inc. v. United States, 352 U. S. 315, 318. Even 
though both these cases involved Government efforts to escape liability 
by pointing to the absence of municipal entity liability, there is no reason 
for treating differently a plaintiff ’s effort to base liability solely upon 
the fact that a State would impose liability upon a state governmental 
entity. Nothing in the Act’s context, history, or objectives or in this 
Court’s opinions suggests otherwise. Pp. 45–46. 
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(b) The Ninth Circuit’s second premise reads the Act too narrowly. 
Section 2674 makes the United States liable “in the same manner and 
to the same extent as a private individual under like circumstances.” 
(Emphasis added.) The words “like circumstances” do not restrict a 
court’s inquiry to the same circumstances, but require it to look further 
afield. See, e. g., Indian Towing, supra, at 64. The Government in ef
fect concedes, and other Courts of Appeals’ decisions applying Indian 
Towing ’s logic suggest, that private person analogies exist for the fed
eral mine inspectors’ conduct at issue. The Ninth Circuit should have 
looked for such an analogy. Pp. 46–47. 

(c) The lower courts should decide in the first instance precisely 
which Arizona tort law doctrine applies here. P. 48. 

362 F. 3d 1236, vacated and remanded. 

Breyer, J., delivered the opinion for a unanimous Court. 

Deanne E. Maynard argued the cause for the United 
States. With her on the briefs were Solicitor General 
Clement, Assistant Attorney General Keisler, Deputy Solic
itor General Kneedler, Mark B. Stern, and Dana J. Martin. 

Thomas G. Cotter argued the cause and filed a brief for 
respondents. 

Justice Breyer delivered the opinion of the Court. 
The Federal Tort Claims Act (FTCA or Act) authorizes 

private tort actions against the United States “under circum
stances where the United States, if a private person, would 
be liable to the claimant in accordance with the law of the 
place where the act or omission occurred.” 28 U. S. C. 
§ 1346(b)(1). We here interpret these words to mean what 
they say, namely, that the United States waives sovereign 
immunity “under circumstances” where local law would 
make a “private person” liable in tort. (Emphasis added.) 
And we reverse a line of Ninth Circuit precedent permitting 
courts in certain circumstances to base a waiver simply upon 
a finding that local law would make a “state or municipal 
entit[y]” liable. See, e. g., Hines v. United States, 60 F. 3d 
1442, 1448 (1995); Cimo v. INS, 16 F. 3d 1039, 1041 (1994); 
Cameron v. Janssen Bros. Nurseries, Ltd., 7 F. 3d 821, 825 
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(1993); Aguilar v. United States, 920 F. 2d 1475, 1477 (1990); 
Doggett v. United States, 875 F. 2d 684, 689 (1989). 

I 

In this case, two injured mine workers (and a spouse) have 
sued the United States claiming that the negligence of fed
eral mine inspectors helped bring about a serious accident 
at an Arizona mine. The Federal District Court dismissed 
the lawsuit in part upon the ground that their allegations 
were insufficient to show that Arizona law would impose lia
bility upon a private person in similar circumstances. The 
Ninth Circuit, in a brief per curiam opinion, reversed this 
determination. It reasoned from two premises. First, 
where “ ‘unique governmental functions’ ” are at issue, the 
Act waives sovereign immunity if “ ‘a state or municipal en
tity would be [subject to liability] under the law [. . .] where 
the activity occurred.’ ” 362 F. 3d 1236, 1240 (2004) (citing 
Hines, supra, at 1448, and quoting Doggett, supra, at 689, 
and Concrete Tie of San Diego, Inc. v. Liberty Constr., Inc., 
107 F. 3d 1368, 1371 (CA9 1997)). Second, federal mine in
spections being regulatory in nature are such “ ‘unique gov
ernmental functions,’ ” since “there is no private-sector ana
logue for mine inspections.” 362 F. 3d, at 1240 (quoting in 
part Doggett, supra, at 689). The Circuit then held that Ari
zona law would make “state and municipal entities” liable 
in the circumstances alleged; hence the FTCA waives the 
United States’ sovereign immunity. 362 F. 3d, at 1240. 

II 

We disagree with both of the Ninth Circuit’s legal 
premises. 

A 

The first premise is too broad, for it reads into the Act 
something that is not there. The Act says that it waives 
sovereign immunity “under circumstances where the United 
States, if a private person,” not “the United States, if a state 
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or municipal entity,” would be liable. 28 U. S. C. § 1346(b)(1) 
(emphasis added). Our cases have consistently adhered to 
this “private person” standard. In Indian Towing Co. v. 
United States, 350 U. S. 61, 64 (1955), this Court rejected 
the Government’s contention that there was “no liability 
for negligent performance of ‘uniquely governmental func
tions.’ ” It held that the Act requires a court to look to the 
state-law liability of private entities, not to that of public 
entities, when assessing the Government’s liability under the 
FTCA “in the performance of activities which private per
sons do not perform.” Ibid. In Rayonier Inc. v. United 
States, 352 U. S. 315, 318–319 (1957), the Court rejected a 
claim that the scope of FTCA liability for “ ‘uniquely govern
mental’ ” functions depends on whether state law “imposes 
liability on municipal or other local governments for the neg
ligence of their agents acting in” similar circumstances. 
And even though both these cases involved Government ef
forts to escape liability by pointing to the absence of munici
pal entity liability, we are unaware of any reason for treating 
differently a plaintiff ’s effort to base liability solely upon the 
fact that a State would impose liability upon a municipal (or 
other state governmental) entity. Indeed, we have found 
nothing in the Act’s context, history, or objectives or in the 
opinions of this Court suggesting a waiver of sovereign im
munity solely upon that basis. 

B 

The Ninth Circuit’s second premise rests upon a reading 
of the Act that is too narrow. The Act makes the United 
States liable “in the same manner and to the same extent as 
a private individual under like circumstances.”  28 U. S. C.  
§ 2674 (emphasis added). As this Court said in Indian Tow
ing, the words “ ‘like circumstances’ ” do not restrict a court’s 
inquiry to the same circumstances, but require it to look 
further afield. 350 U. S., at 64; see also S. Rep. No. 1400, 
79th Cong., 2d Sess., 32 (1946) (purpose of FTCA was to 
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make the tort liability of the United States “the same as that 
of a private person under like circumstance, in accordance 
with the local law”). The Court there considered a claim 
that the Coast Guard, responsible for operating a lighthouse, 
had failed “to check” the light’s “battery and sun relay sys
tem,” had failed “to make a proper examination” of outside 
“connections,” had “fail[ed] to check the light” on a regular 
basis, and had failed to “repair the light or give warning that 
the light was not operating.” Indian Towing, 350 U. S., 
at 62. These allegations, the Court held, were analogous to 
allegations of negligence by a private person “who under
takes to warn the public of danger and thereby induces reli
ance.” Id., at 64–65. It is “hornbook tort law,” the Court 
added, that such a person “must perform his ‘good Samari
tan’ task in a careful manner.” Ibid. 

The Government in effect concedes that similar “good 
Samaritan” analogies exist for the conduct at issue here. 
It says that “there are private persons in ‘like circum
stances’ ” to federal mine inspectors, namely, “private per
sons who conduct safety inspections.” Reply Brief for 
United States 3. And other Courts of Appeals have found 
ready private person analogies for Government tasks of this 
kind in FTCA cases. E. g., Dorking Genetics v. United 
States, 76 F. 3d 1261 (CA2 1996) (inspection of cattle); Flor
ida Auto Auction of Orlando, Inc. v. United States, 74 F. 3d 
498 (CA4 1996) (inspection of automobile titles); Ayala v. 
United States, 49 F. 3d 607 (CA10 1995) (mine inspections); 
Myers v. United States, 17 F. 3d 890 (CA6 1994) (same); How
ell v. United States, 932 F. 2d 915 (CA11 1991) (inspection of 
airplanes). These cases all properly apply the logic of In
dian Towing. Private individuals, who do not operate light
houses, nonetheless may create a relationship with third par
ties that is similar to the relationship between a lighthouse 
operator and a ship dependent on the lighthouse’s beacon. 
Indian Towing, supra, at 64–65, 69. The Ninth Circuit 
should have looked for a similar analogy in this case. 
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III 

Despite the Government’s concession that a private person 
analogy exists in this case, the parties disagree about pre
cisely which Arizona tort law doctrine applies here. We re
mand the case so that the lower courts can decide this matter 
in the first instance. The judgment of the Ninth Circuit is 
vacated, and the case is remanded for proceedings consistent 
with this opinion. 

It is so ordered. 
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SCHAFFER, a minor, by his parents and next friends,

SCHAFFER et vir, et al. v. WEAST, SUPERIN-


TENDENT, MONTGOMERY COUNTY

PUBLIC SCHOOLS, et al.


certiorari to the united states court of appeals for 
the fourth circuit 

No. 04–698. Argued October 5, 2005—Decided November 14, 2005 

To ensure disabled children a “free appropriate public education,” 20 
U. S. C. § 1400(d)(1)(A) (2000 ed., Supp. V), the Individuals with Disabili
ties Education Act (IDEA or Act) requires school districts to create an 
“individualized education program” (IEP) for each disabled child, 
§ 1414(d), and authorizes parents challenging their child’s IEP to request 
an “impartial due process hearing,” § 1415(f), but does not specify which 
party bears the burden of persuasion at that hearing. After an IDEA 
hearing initiated by petitioners, the Administrative Law Judge held that 
they bore the burden of persuasion and ruled in favor of respondents. 
The District Court reversed, concluding that the burden of persuasion is 
on the school district. The Fourth Circuit reversed the District Court, 
concluding that petitioners had offered no persuasive reason to depart 
from the normal rule of allocating the burden to the party seeking relief. 

Held: The burden of persuasion in an administrative hearing challeng
ing an IEP is properly placed upon the party seeking relief, whether 
that is the disabled child or the school district. Pp. 56–62. 

(a) Because IDEA is silent on the allocation of the burden of persua
sion, this Court begins with the ordinary default rule that plaintiffs bear 
the burden regarding the essential aspects of their claims. Although 
the ordinary rule admits of exceptions, decisions that place the entire 
burden of persuasion on the opposing party at the outset of a proceed
ing—as petitioners urge the Court to do here—are extremely rare. 
Absent some reason to believe that Congress intended otherwise, the 
Court will conclude that the burden of persuasion lies where it usually 
falls, upon the party seeking relief. Pp. 56–58. 

(b) Petitioners’ arguments for departing from the ordinary default 
rule are rejected. Petitioners’ assertion that putting the burden of per
suasion on school districts will help ensure that children receive a free 
appropriate public education is unavailing. Assigning the burden to 
schools might encourage them to put more resources into preparing 
IEPs and presenting their evidence, but IDEA is silent about whether 
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marginal dollars should be allocated to litigation and administrative ex
penditures or to educational services. There is reason to believe that 
a great deal is already spent on IDEA administration, and Congress has 
repeatedly amended the Act to reduce its administrative and litigation
related costs. The Act also does not support petitioners’ conclusion, in 
effect, that every IEP should be assumed to be invalid until the school 
district demonstrates that it is not. Petitioners’ most plausible argu
ment—that ordinary fairness requires that a litigant not have the bur
den of establishing facts peculiarly within the knowledge of his adver
sary, United States v. New York,  N.  H. & H. R. Co.,  355 U. S. 253, 256, 
n. 5—fails because IDEA gives parents a number of procedural pro
tections that ensure that they are not left without a realistic chance 
to access evidence or without an expert to match the government. 
Pp. 58–61. 

377 F. 3d 449, affirmed. 

O’Connor, J., delivered the opinion of the Court, in which Stevens, 
Scalia, Kennedy, Souter, and Thomas, JJ., joined. Stevens, J., filed 
a concurring opinion, post, p. 62. Ginsburg, J., post, p. 63, and Breyer, 
J., post, p. 67, filed dissenting opinions. Roberts, C. J., took no part in 
the consideration or decision of the case. 

William H. Hurd argued the cause for petitioners. With 
him on the briefs were Siran S. Faulders, Michael J. Eig, 
and Haylie M. Iseman. 

Gregory G. Garre argued the cause for respondents. With 
him on the brief were Maree F. Sneed, Jonathan S. Frank
lin, Zvi Greismann, Judith S. Bresler, Eric C. Brousaides, 
and Jeffrey A. Krew. 

David B. Salmons argued the cause for the United States 
as amicus curiae urging affirmance. With him on the brief 
were Solicitor General Clement, Assistant Attorney Gen
eral Keisler, Acting Assistant Attorney General Schlozman, 
Marleigh D. Dover, Stephanie R. Marcus, and Kent D. 
Talbert.* 

*Briefs of amici curiae urging reversal were filed for the Common
wealth of Virginia et al. by Judith Williams Jagdmann, Attorney General 
of Virginia, William E. Thro, State Solicitor General, Eric A. Gregory 
and Joel C. Hoppe, Associate State Solicitors General, and Maureen Riley 
Matsen, Deputy Attorney General, and by the Attorneys General for their 

http:H.&H.R.Co.
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Justice O’Connor delivered the opinion of the Court. 

The Individuals with Disabilities Education Act (IDEA or 
Act), 84 Stat. 175, as amended, 20 U. S. C. § 1400 et seq. (2000 
ed. and Supp. V), is a Spending Clause statute that seeks to 
ensure that “all children with disabilities have available to 
them a free appropriate public education,” § 1400(d)(1)(A) 
(2000 ed., Supp. V). Under IDEA, school districts must cre
ate an “individualized education program” (IEP) for each dis
abled child. § 1414(d). If parents believe their child’s IEP 
is inappropriate, they may request an “impartial due process 
hearing.” § 1415(f). The Act is silent, however, as to which 
party bears the burden of persuasion at such a hearing. We 
hold that the burden lies, as it typically does, on the party 
seeking relief. 

I

A


Congress first passed IDEA as part of the Education of 
the Handicapped Act in 1970, 84 Stat. 175, and amended it 

respective States as follows: Richard Blumenthal of Connecticut, Lisa 
Madigan of Illinois, Phill Kline of Kansas, Mike Hatch of Minnesota, 
Brian Sandoval of Nevada, Patricia Lynch of Rhode Island, Rob Mc-
Kenna of Washington, and Peggy A. Lautenschlager of Wisconsin; for The 
ARC of the United States et al. by Drew S. Days III, Seth M. Galanter, 
and Linda A. Arnsbarger; for the Council of Parent Attorneys and Advo
cates et al. by Ankur J. Goel and M. Miller Baker; and for Various Autism 
Organizations by Gregory A. Castanias, Thomas F. Urban II, and Beth 
T. Sigall. 

Briefs of amici curiae urging affirmance were filed for the State of 
Hawaii et al. by Mark J. Bennett, Attorney General of Hawaii, and Girard 
D. Lau, Deputy Attorney General, and by the Attorneys General for their 
respective jurisdictions as follows: David W. Márquez of Alaska, Douglas 
B. Moylan of Guam, and W. A. Drew Edmondson of Oklahoma; for the 
Council of the Great City Schools et al. by Julie Wright Halbert and Pam
ela Harris; for the National School Boards Association by Leslie Robert 
Stellman, Rochelle S. Eisenberg, Lisa Y. Settles, Julie Underwood, Naomi 
Gittins, and Thomas Hutton; and for the Virginia School Boards Associa
tion et al. by Joseph Thomas Tokarz II and Kathleen Shepherd Mehfoud. 
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substantially in the Education for All Handicapped Children 
Act of 1975, 89 Stat. 773. At the time the majority of dis
abled children in America were “either totally excluded from 
schools or sitting idly in regular classrooms awaiting the 
time when they were old enough to ‘drop out,’ ” H. R. Rep. 
No. 94–332, p. 2 (1975). IDEA was intended to reverse this 
history of neglect. As of 2003, the Act governed the pro
vision of special education services to nearly 7 million chil
dren across the country. See Dept. of Education, Office of 
Special Education Programs, Data Analysis System, http:// 
www.ideadata.org/tables27th/ar_ aa9.htm (as visited Nov. 9, 
2005, and available in Clerk of Court’s case file). 

IDEA is “frequently described as a model of ‘cooperative 
federalism.’ ” Little Rock School Dist. v. Mauney, 183 F. 3d 
816, 830 (CA8 1999). It “leaves to the States the primary 
responsibility for developing and executing educational pro
grams for handicapped children, [but] imposes significant re
quirements to be followed in the discharge of that responsi
bility.” Board of Ed. of Hendrick Hudson Central School 
Dist., Westchester Cty. v. Rowley, 458 U. S. 176, 183 (1982). 
For example, the Act mandates cooperation and reporting 
between state and federal educational authorities. Partici
pating States must certify to the Secretary of Education that 
they have “policies and procedures” that will effectively 
meet the Act’s conditions. 20 U. S. C. § 1412(a). (Unless 
otherwise noted, all citations to the Act are to the pre-2004 
version of the statute because this is the version that was in 
effect during the proceedings below. We note, however, 
that nothing in the recent 2004 amendments, 118 Stat. 2674, 
appears to materially affect the rule announced here.) 
State educational agencies, in turn, must ensure that local 
schools and teachers are meeting the State’s educational 
standards. §§ 1412(a)(11), 1412(a)(15)(A). Local educa
tional agencies (school boards or other administrative bodies) 
can receive IDEA funds only if they certify to a state educa
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tional agency that they are acting in accordance with the 
State’s policies and procedures. § 1413(a)(1). 

The core of the statute, however, is the cooperative proc
ess that it establishes between parents and schools. Row
ley, supra, at 205–206 (“Congress placed every bit as much 
emphasis upon compliance with procedures giving parents 
and guardians a large measure of participation at every stage 
of the administrative process, . . . as it did upon the measure
ment of the resulting IEP against a substantive standard”). 
The central vehicle for this collaboration is the IEP proc
ess. State educational authorities must identify and evalu
ate disabled children, §§ 1414(a)–(c), develop an IEP for each 
one, § 1414(d)(2), and review every IEP at least once a 
year, § 1414(d)(4). Each IEP must include an assessment 
of the child’s current educational performance, must artic
ulate measurable educational goals, and must specify the na
ture of the special services that the school will provide. 
§ 1414(d)(1)(A). 

Parents and guardians play a significant role in the IEP 
process. They must be informed about and consent to eval
uations of their child under the Act. § 1414(c)(3). Parents 
are included as members of “IEP teams.” § 1414(d)(1)(B). 
They have the right to examine any records relating to their 
child, and to obtain an “independent educational evaluation 
of the[ir] child.” § 1415(b)(1). They must be given written 
prior notice of any changes in an IEP, § 1415(b)(3), and be 
notified in writing of the procedural safeguards available to 
them under the Act, § 1415(d)(1). If parents believe that an 
IEP is not appropriate, they may seek an administrative “im
partial due process hearing.” § 1415(f). School districts 
may also seek such hearings, as Congress clarified in the 
2004 amendments. See S. Rep. No. 108–185, p. 37 (2003). 
They may do so, for example, if they wish to change an exist
ing IEP but the parents do not consent, or if parents refuse 
to allow their child to be evaluated. As a practical matter, 
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it appears that most hearing requests come from parents 
rather than schools. Brief for Petitioners 7. 

Although state authorities have limited discretion to de
termine who conducts the hearings, § 1415(f)(1), and respon
sibility generally for establishing fair hearing procedures, 
§ 1415(a), Congress has chosen to legislate the central com
ponents of due process hearings. It has imposed minimal 
pleading standards, requiring parties to file complaints set
ting forth “a description of the nature of the problem,” 
§ 1415(b)(7)(B)(ii), and “a proposed resolution of the problem 
to the extent known and available . . .  at  the  time,”  
§ 1415(b)(7)(B)(iii). At the hearing, all parties may be ac
companied by counsel, and may “present evidence and con
front, cross-examine, and compel the attendance of wit
nesses.” §§ 1415(h)(1)–(2). After the hearing, any 
aggrieved party may bring a civil action in state or federal 
court. § 1415(i)(2). Prevailing parents may also recover at
torney’s fees. § 1415(i)(3)(B). Congress has never explic
itly stated, however, which party should bear the burden of 
proof at IDEA hearings. 

B 

This case concerns the educational services that were due, 
under IDEA, to petitioner Brian Schaffer. Brian suffers 
from learning disabilities and speech-language impairments. 
From prekindergarten through seventh grade he attended a 
private school and struggled academically. In 1997, school 
officials informed Brian’s mother that he needed a school that 
could better accommodate his needs. Brian’s parents con
tacted respondent Montgomery County Public Schools Sys
tem (MCPS) seeking a placement for him for the following 
school year. 

MCPS evaluated Brian and convened an IEP team. The 
committee generated an initial IEP offering Brian a place in 
either of two MCPS middle schools. Brian’s parents were 
not satisfied with the arrangement, believing that Brian 
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needed smaller classes and more intensive services. The 
Schaffers thus enrolled Brian in another private school, and 
initiated a due process hearing challenging the IEP and 
seeking compensation for the cost of Brian’s subsequent pri
vate education. 

In Maryland, IEP hearings are conducted by administra
tive law judges (ALJs). See Md. Educ. Code Ann. § 8–413(c) 
(Lexis 2004). After a 3-day hearing, the ALJ deemed the 
evidence close, held that the parents bore the burden of per
suasion, and ruled in favor of the school district. The par
ents brought a civil action challenging the result. The 
United States District Court for the District of Maryland 
reversed and remanded, after concluding that the burden of 
persuasion is on the school district. Brian S. v. Vance, 86 
F. Supp. 2d 538 (2000). Around the same time, MCPS of
fered Brian a placement in a high school with a special learn
ing center. Brian’s parents accepted, and Brian was edu
cated in that program until he graduated from high school. 
The suit remained alive, however, because the parents 
sought compensation for the private school tuition and re
lated expenses. 

Respondents appealed to the United States Court of Ap
peals for the Fourth Circuit. While the appeal was pending, 
the ALJ reconsidered the case, deemed the evidence truly in 
“equipoise,” and ruled in favor of the parents. The Fourth 
Circuit vacated and remanded the appeal so that it could 
consider the burden of proof issue along with the merits on 
a later appeal. The District Court reaffirmed its ruling that 
the school district has the burden of proof. 240 F. Supp. 2d 
396 (Md. 2002). On appeal, a divided panel of the Fourth 
Circuit reversed. Judge Michael, writing for the majority, 
concluded that petitioners offered no persuasive reason to 
“depart from the normal rule of allocating the burden to the 
party seeking relief.” 377 F. 3d 449, 453 (2004). We 
granted certiorari, 543 U. S. 1145 (2005), to resolve the fol
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lowing question: At an administrative hearing assessing the 
appropriateness of an IEP, which party bears the burden 
of persuasion? 

II

A


The term “burden of proof” is one of the “slipperiest mem
ber[s] of the family of legal terms.” 2 J. Strong, McCormick 
on Evidence § 342, p. 433 (5th ed. 1999) (hereinafter McCor
mick). Part of the confusion surrounding the term arises 
from the fact that historically, the concept encompassed two 
distinct burdens: the “burden of persuasion,” i. e., which 
party loses if the evidence is closely balanced, and the “bur
den of production,” i. e., which party bears the obligation to 
come forward with the evidence at different points in the 
proceeding. Director, Office of Workers’ Compensation 
Programs v. Greenwich Collieries, 512 U. S. 267, 272 (1994). 
We note at the outset that this case concerns only the burden 
of persuasion, as the parties agree, Brief for Respondents 14; 
Reply Brief for Petitioners 15, and when we speak of burden 
of proof in this opinion, it is this to which we refer. 

When we are determining the burden of proof under a 
statutory cause of action, the touchstone of our inquiry is, of 
course, the statute. The plain text of IDEA is silent on the 
allocation of the burden of persuasion. We therefore begin 
with the ordinary default rule that plaintiffs bear the risk of 
failing to prove their claims. McCormick § 337, at 412 (“The 
burdens of pleading and proof with regard to most facts have 
been and should be assigned to the plaintiff who generally 
seeks to change the present state of affairs and who there
fore naturally should be expected to bear the risk of failure 
of proof or persuasion”); C. Mueller & L. Kirkpatrick, Evi
dence § 3.1, p. 104 (3d ed. 2003) (“Perhaps the broadest and 
most accepted idea is that the person who seeks court action 
should justify the request, which means that the plaintiffs 
bear the burdens on the elements in their claims”). 
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Thus, we have usually assumed without comment that 
plaintiffs bear the burden of persuasion regarding the essen
tial aspects of their claims. For example, Title VII of the 
Civil Rights Act of 1964, 42 U. S. C. § 2000e et seq., does not 
directly state that plaintiffs bear the “ultimate” burden of 
persuasion, but we have so concluded. St. Mary’s Honor 
Center v. Hicks, 509 U. S. 502, 511 (1993); id., at 531 (Souter, 
J., dissenting). In numerous other areas, we have presumed 
or held that the default rule applies. See, e. g., Lujan v. De
fenders of Wildlife, 504 U. S. 555, 561 (1992) (standing); 
Cleveland v. Policy Management Systems Corp., 526 U. S. 
795, 806 (1999) (Americans with Disabilities Act); Hunt v. 
Cromartie, 526 U. S. 541, 553 (1999) (equal protection); 
Wharf (Holdings) Ltd. v. United Int’l Holdings, Inc., 532 
U. S. 588, 593 (2001) (securities fraud); Doran v. Salem Inn, 
Inc., 422 U. S. 922, 931 (1975) (preliminary injunctions); Mt. 
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 287 (1977) 
(First Amendment). Congress also expressed its approval 
of the general rule when it chose to apply it to administrative 
proceedings under the Administrative Procedure Act, 5 
U. S. C. § 556(d); see also Greenwich Collieries, supra, at 271. 

The ordinary default rule, of course, admits of exceptions. 
See McCormick § 337, at 412–415. For example, the burden 
of persuasion as to certain elements of a plaintiff ’s claim may 
be shifted to defendants, when such elements can fairly be 
characterized as affirmative defenses or exemptions. See, 
e. g., FTC v. Morton Salt Co., 334 U. S. 37, 44–45 (1948). 
Under some circumstances this Court has even placed the 
burden of persuasion over an entire claim on the defendant. 
See Alaska Dept. of Environmental Conservation v. EPA, 
540 U. S. 461, 494 (2004). But while the normal default rule 
does not solve all cases, it certainly solves most of them. 
Decisions that place the entire burden of persuasion on the 
opposing party at the outset of a proceeding—as petitioners 
urge us to do here—are extremely rare. Absent some rea
son to believe that Congress intended otherwise, therefore, 
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we will conclude that the burden of persuasion lies where it 
usually falls, upon the party seeking relief. 

B 

Petitioners contend first that a close reading of IDEA’s 
text compels a conclusion in their favor. They urge that we 
should interpret the statutory words “due process” in light 
of their constitutional meaning, and apply the balancing test 
established by Mathews v. Eldridge, 424 U. S. 319 (1976). 
Even assuming that the Act incorporates constitutional due 
process doctrine, Eldridge is no help to petitioners because 
“[o]utside the criminal law area, where special concerns at
tend, the locus of the burden of persuasion is normally 
not an issue of federal constitutional moment.” Lavine v. 
Milne, 424 U. S. 577, 585 (1976). 

Petitioners next contend that we should take instruction 
from the lower court opinions of Mills v. Board of Educa
tion, 348 F. Supp. 866 (DC 1972), and Pennsylvania Associa
tion for Retarded Children v. Pennsylvania, 334 F. Supp. 
1257 (ED Pa. 1971) (hereinafter PARC). IDEA’s drafters 
were admittedly guided “to a significant extent” by these 
two landmark cases. Rowley, 458 U. S., at 194. As the 
court below noted, however, the fact that Congress “took a 
number of the procedural safeguards from PARC and Mills 
and wrote them directly into the Act” does not allow us to 
“conclude . . . that Congress intended to adopt the ideas that 
it failed to write into the text of the statute.” 377 F. 3d, 
at 455. 

Petitioners also urge that putting the burden of persuasion 
on school districts will further IDEA’s purposes because it 
will help ensure that children receive a free appropriate pub
lic education. In truth, however, very few cases will be in 
evidentiary equipoise. Assigning the burden of persuasion 
to school districts might encourage schools to put more re
sources into preparing IEPs and presenting their evidence. 
But IDEA is silent about whether marginal dollars should 
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be allocated to litigation and administrative expenditures or 
to educational services. Moreover, there is reason to be
lieve that a great deal is already spent on the administration 
of the Act. Litigating a due process complaint is an expen
sive affair, costing schools approximately $8,000 to $12,000 
per hearing. See Department of Education, J. Chambers, 
J. Harr, & A. Dhanani, What Are We Spending on Procedural 
Safeguards in Special Education 1999–2000, p. 8 (May 2003) 
(prepared under contract by American Institutes for Re
search, Special Education Expenditure Project). Congress 
has also repeatedly amended the Act in order to reduce its 
administrative and litigation-related costs. For example, in 
1997 Congress mandated that States offer mediation for 
IDEA disputes. § 615(e) of IDEA, as added by § 101 of the 
Individuals with Disabilities Education Act Amendments of 
1997, Pub. L. 105–17, 111 Stat. 90, 20 U. S. C. § 1415(e). In 
2004, Congress added a mandatory “resolution session” 
prior to any due process hearing. § 615(f)(1)(B) of IDEA, as 
added by § 101 of the Individuals with Disabilities Education 
Improvement Act of 2004, Pub. L. 108–446, 118 Stat. 2720, 
20 U. S. C. A. § 1415(f)(1)(B) (Supp. 2005). It also made new 
findings that “[p]arents and schools should be given ex
panded opportunities to resolve their disagreements in posi
tive and constructive ways,” and that “[t]eachers, schools, 
local educational agencies, and States should be relieved of 
irrelevant and unnecessary paperwork burdens that do not 
lead to improved educational outcomes.” §§ 1400(c)(8)–(9). 

Petitioners in effect ask this Court to assume that every 
IEP is invalid until the school district demonstrates that it 
is not. The Act does not support this conclusion. IDEA 
relies heavily upon the expertise of school districts to meet 
its goals. It also includes a so-called “stay-put” provision, 
which requires a child to remain in his or her “then-current 
educational placement” during the pendency of an IDEA 
hearing. § 1415( j). Congress could have required that a 
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child be given the educational placement that a parent re
quested during a dispute, but it did no such thing. Congress 
appears to have presumed instead that, if the Act’s proce
dural requirements are respected, parents will prevail when 
they have legitimate grievances. See Rowley, supra, at 206 
(noting the “legislative conviction that adequate compliance 
with the procedures prescribed would in most cases assure 
much if not all of what Congress wished in the way of sub
stantive content in an IEP”). 

Petitioners’ most plausible argument is that “[t]he ordi
nary rule, based on considerations of fairness, does not place 
the burden upon a litigant of establishing facts peculiarly 
within the knowledge of his adversary.” United States v. 
New York,  N.  H. & H.  R. Co.,  355 U. S. 253, 256, n. 5 (1957); 
see also Concrete Pipe & Products of Cal., Inc. v. Construc
tion Laborers Pension Trust for Southern Cal., 508 U. S. 
602, 626 (1993). But this “rule is far from being universal, 
and has many qualifications upon its application.” Green
leaf ’s Lessee v. Birth, 6 Pet. 302, 312 (1832); see also McCor
mick § 337, at 413 (“Very often one must plead and prove 
matters as to which his adversary has superior access to the 
proof”). School districts have a “natural advantage” in in
formation and expertise, but Congress addressed this when 
it obliged schools to safeguard the procedural rights of 
parents and to share information with them. See School 
Comm. of Burlington v. Department of Ed. of Mass., 471 
U. S. 359, 368 (1985). As noted above, parents have the 
right to review all records that the school possesses in rela
tion to their child. § 1415(b)(1). They also have the right 
to an “independent educational evaluation of the[ir] child.” 
Ibid. The regulations clarify this entitlement by providing 
that a “parent has the right to an independent educational 
evaluation at public expense if the parent disagrees with 
an evaluation obtained by the public agency.” 34 CFR 
§ 300.502(b)(1) (2005). IDEA thus ensures parents access to 
an expert who can evaluate all the materials that the school 
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must make available, and who can give an independent opin
ion. They are not left to challenge the government without 
a realistic opportunity to access the necessary evidence, 
or without an expert with the firepower to match the 
opposition. 

Additionally, in 2004, Congress added provisions requiring 
school districts to answer the subject matter of a complaint 
in writing, and to provide parents with the reasoning behind 
the disputed action, details about the other options consid
ered and rejected by the IEP team, and a description of all 
evaluations, reports, and other factors that the school used 
in coming to its decision. § 615(c)(2)(B)(i)(I) of IDEA, as 
added by § 101 of Pub. L. 108–446, 118 Stat. 2718, 20 U. S. C. 
§ 1415(c)(2)(B)(i)(I) (2000 ed., Supp. V). Prior to a hearing, 
the parties must disclose evaluations and recommendations 
that they intend to rely upon. 20 U. S. C. § 1415(f)(2). 
IDEA hearings are deliberately informal and intended to 
give ALJs the flexibility that they need to ensure that each 
side can fairly present its evidence. IDEA, in fact, requires 
state authorities to organize hearings in a way that guaran
tees parents and children the procedural protections of 
the Act. See § 1415(a). Finally, and perhaps most impor
tantly, parents may recover attorney’s fees if they prevail. 
§ 1415(i)(3)(B). These protections ensure that the school 
bears no unique informational advantage. 

III 

Finally, respondents and several States urge us to decide 
that States may, if they wish, override the default rule and 
put the burden always on the school district. Several States 
have laws or regulations purporting to do so, at least under 
some circumstances. See, e. g., Minn. Stat. § 125A.091, subd. 
16 (2004); Ala. Admin. Code Rule 290–8–9–.08(8)(c)(6) (Supp. 
2004); Alaska Admin. Code, tit. 4, § 52.550(e)(9) (2003); Del. 
Code Ann., Tit. 14, § 3140 (1999). Because no such law or 
regulation exists in Maryland, we need not decide this issue 
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today. Justice Breyer contends that the allocation of the 
burden ought to be left entirely up to the States. But nei
ther party made this argument before this Court or the 
courts below. We therefore decline to address it. 

We hold no more than we must to resolve the case at hand: 
The burden of proof in an administrative hearing challenging 
an IEP is properly placed upon the party seeking relief. In 
this case, that party is Brian, as represented by his parents. 
But the rule applies with equal effect to school districts: If 
they seek to challenge an IEP, they will in turn bear the 
burden of persuasion before an ALJ. The judgment of the 
United States Court of Appeals for the Fourth Circuit is, 
therefore, affirmed. 

It is so ordered. 

The Chief Justice took no part in the consideration or 
decision of this case. 

Justice Stevens, concurring. 

It is common ground that no single principle or rule solves 
all cases by setting forth a general test for ascertaining the 
incidence of proof burdens when both a statute and its legis
lative history are silent on the question. See Alaska Dept. 
of Environmental Conservation v. EPA, 540 U. S. 461, 494, 
n. 17 (2004); see also ante, at 57; post, at 63 (Ginsburg, J., 
dissenting). Accordingly, I do not understand the majority 
to disagree with the proposition that a court, taking into ac
count “ ‘policy considerations, convenience, and fairness,’ ” 
post, at 63 (Ginsburg, J., dissenting), could conclude that the 
purpose of a statute is best effectuated by placing the burden 
of persuasion on the defendant. Moreover, I agree with 
much of what Justice Ginsburg has written about the spe
cial aspects of this statute. I have, however, decided to join 
the Court’s disposition of this case, not only for the reasons 
set forth in Justice O’Connor’s opinion, but also because I 
believe that we should presume that public school officials 
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are properly performing their difficult responsibilities under 
this important statute. 

Justice Ginsburg, dissenting. 

When the legislature is silent on the burden of proof, 
courts ordinarily allocate the burden to the party initiating 
the proceeding and seeking relief. As the Fourth Circuit 
recognized, however, “other factors,” prime among them 
“policy considerations, convenience, and fairness,” may war
rant a different allocation. 377 F. 3d 449, 452 (2004) (citing 
2 J. Strong, McCormick on Evidence § 337, p. 415 (5th ed. 
1999) (allocation of proof burden “will depend upon the 
weight . . . given to any one or more of several factors, 
including: . . . special policy considerations[,] convenience, 
[and] fairness”)); see also 9 J. Wigmore, Evidence § 2486, 
p. 291 (J. Chadbourn rev. ed. 1981) (assigning proof burden 
presents “a question of policy and fairness based on experi
ence in the different situations”). The Court has followed 
the same counsel. See Alaska Dept. of Environmental 
Conservation v. EPA, 540 U. S. 461, 494, n. 17 (2004) (“No 
‘single principle or rule . . . solve[s] all cases and afford[s] a 
general test for ascertaining the incidence’ of proof burdens.” 
(quoting Wigmore, supra, § 2486, p. 288; emphasis deleted)). 
For reasons well stated by Circuit Judge Luttig, dissenting 
in the Court of Appeals, 377 F. 3d, at 456–459, I am per
suaded that “policy considerations, convenience, and fair
ness” call for assigning the burden of proof to the school 
district in this case. 

The Individuals with Disabilities Education Act (IDEA), 
20 U. S. C. § 1400 et seq., was designed to overcome the pat
tern of disregard and neglect disabled children historically 
encountered in seeking access to public education. See 
§ 1400(c)(2) (congressional findings); S. Rep. No. 94–168, pp. 6, 
8–9 (1975); Mills v. Board of Ed. of District of Columbia, 348 
F. Supp. 866 (DC 1972); Pennsylvania Assn. for Retarded 
Children v. Pennsylvania, 334 F. Supp. 1257 (ED Pa. 1971), 
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and 343 F. Supp. 279 (ED Pa. 1972). Under typical civil 
rights and social welfare legislation, the complaining party 
must allege and prove discrimination or qualification for 
statutory benefits. See, e. g., St. Mary’s Honor Center v. 
Hicks, 509 U. S. 502, 511 (1993) (Title VII of the Civil Rights 
Act of 1964, 42 U. S. C. § 2000e et seq.); Director, Office of 
Workers’ Compensation Programs v. Greenwich Collieries, 
512 U. S. 267, 270 (1994) (Black Lung Benefits Act, 30 U. S. C. 
§ 901 et seq.). The IDEA is atypical in this respect: It casts 
an affirmative, beneficiary-specific obligation on providers of 
public education. School districts are charged with respon
sibility to offer to each disabled child an individualized edu
cation program (IEP) suitable to the child’s special needs. 
20 U. S. C. §§ 1400(d)(1), 1412(a)(4), 1414(d). The proponent 
of the IEP, it seems to me, is properly called upon to demon
strate its adequacy. 

Familiar with the full range of education facilities in the 
area, and informed by “ their experiences with other, 
similarly-disabled children,” 377 F. 3d, at 458 (Luttig, J., dis
senting), “the school district is . . . in a  far  better position to 
demonstrate that it has fulfilled [its statutory] obligation 
than the disabled student’s parents are in to show that the 
school district has failed to do so,” id., at 457. Accord Oberti 
v. Board of Ed. of Borough of Clementon School Dist., 995 
F. 2d 1204, 1219 (CA3 1993) (“In practical terms, the school 
has an advantage when a dispute arises under the Act: the 
school has better access to relevant information, greater con
trol over the potentially more persuasive witnesses (those 
who have been directly involved with the child’s education), 
and greater overall educational expertise than the par
ents.”); Lascari v. Board of Ed. of Ramapo Indian Hills 
Regional High School Dist., 116 N. J. 30, 45–46, 560 A. 2d 
1180, 1188–1189 (1989) (in view of the school district’s “better 
access to relevant information,” parent’s obligation “should 
be merely to place in issue the appropriateness of the IEP. 
The school board should then bear the burden of proving that 
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the IEP was appropriate. In reaching that result, we have 
sought to implement the intent of the statutory and regula
tory schemes.”).1 

Understandably, school districts striving to balance their 
budgets, if “[l]eft to [their] own devices,” will favor educa
tional options that enable them to conserve resources. Deal 
v. Hamilton County Bd. of Ed., 392 F. 3d 840, 864–865 (CA6 
2004). Saddled with a proof burden in administrative “due 
process” hearings, parents are likely to find a district
proposed IEP “resistant to challenge.” 377 F. 3d, at 459 
(Luttig, J., dissenting). Placing the burden on the district 
to show that its plan measures up to the statutorily man
dated “free appropriate public education,” 20 U. S. C. 
§ 1400(d)(1)(A), will strengthen school officials’ resolve to 
choose a course genuinely tailored to the child’s individual 
needs.2 

The Court acknowledges that “[a]ssigning the burden of 
persuasion to school districts might encourage schools to put 
more resources into preparing IEPs.” Ante, at 58. Curi
ously, the Court next suggests that resources spent on devel
oping IEPs rank as “administrative expenditures” not as ex
penditures for “educational services.” Ante, at 59. Costs 
entailed in the preparation of suitable IEPs, however, are 

1 The Court suggests that the IDEA’s stay-put provision, 20 U. S. C. 
§ 1415(j), supports placement of the burden of persuasion on the parents. 
Ante, at 59–60. The stay-put provision, however, merely preserves the 
status quo. It would work to the advantage of the child and the parents 
when the school seeks to cut services offered under a previously estab
lished IEP. True, Congress did not require that “a child be given the 
educational placement that a parent requested during a dispute.” Ibid. 
But neither did Congress require that the IEP advanced by the school 
district go into effect during the pendency of a dispute. 

2 The Court observes that decisions placing “the entire burden of per
suasion on the opposing party at the outset of a proceeding . . . are  ex
tremely rare.” Ante, at 57. In cases of this order, however, the persua
sion burden is indivisible. It must be borne entirely by one side or the 
other: Either the school district must establish the adequacy of the IEP it 
has proposed or the parents must demonstrate the plan’s inadequacy. 
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the very expenditures necessary to ensure each child cov
ered by the IDEA access to a free appropriate education. 
These outlays surely relate to “educational services.” In
deed, a carefully designed IEP may ward off disputes pro
ductive of large administrative or litigation expenses. 

This case is illustrative. Not until the District Court 
ruled that the school district had the burden of persuasion 
did the school design an IEP that met Brian Schaffer’s spe
cial educational needs. See ante, at 55; Tr. of Oral Arg. 
21–22 (Counsel for the Schaffers observed that “Montgomery 
County . . . gave [Brian] the kind of services he had sought 
from the beginning . . . once [the school district was] given 
the burden of proof.”). Had the school district, in the first 
instance, offered Brian a public or private school placement 
equivalent to the one the district ultimately provided, this 
entire litigation and its attendant costs could have been 
avoided. 

Notably, nine States, as friends of the Court, have urged 
that placement of the burden of persuasion on the school dis
trict best comports with the IDEA’s aim. See Brief for Com
monwealth of Virginia et al. as Amici Curiae. If allocating 
the burden to school districts would saddle school systems 
with inordinate costs, it is doubtful that these States would 
have filed in favor of petitioners. Cf. Brief for United States 
as Amicus Curiae Supporting Appellees Urging Affirmance 
in No. 00–1471 (CA4), p. 12 (“Having to carry the burden of 
proof regarding the adequacy of its proposed IEP . . . should 
not substantially increase the workload for the school.”).3 

One can demur to the Fourth Circuit’s observation that 
courts “do not automatically assign the burden of proof to 
the side with the bigger guns,” 377 F. 3d, at 453, for no such 
reflexive action is at issue here. It bears emphasis that “the 
vast majority of parents whose children require the benefits 
and protections provided in the IDEA” lack “knowledg[e] 

3 Before the Fourth Circuit, the United States filed in favor of the Schaf
fers; in this Court, the United States supported Montgomery County. 
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about the educational resources available to their [child]” and 
the “sophisticat[ion]” to mount an effective case against a 
district-proposed IEP. Id., at 458 (Luttig, J., dissenting); 
cf. 20 U. S. C. § 1400(c)(7)–(10). See generally Department of 
Education, M. Wagner, C. Marder, J. Blackorby, & D. Car
doso, The Children We Serve: The Demographic Characteris
tics of Elementary and Middle School Students with Disabil
ities and their Households (Sept. 2002) (prepared under 
contract by SRI International, Special Education Elemen
tary Longitudinal Study), http://www.seels.net/designdocs/ 
SEELS_Children_We_Serve_ Report.pdf (as visited Nov. 8, 
2005, and available in Clerk of Court’s case file). In this 
setting, “the party with the ‘bigger guns’ also has better 
access to information, greater expertise, and an affirmative 
obligation to provide the contested services.” 377 F. 3d, at 
458 (Luttig, J., dissenting). Policy considerations, conven
ience, and fairness, I think it plain, point in the same direc
tion. Their collective weight warrants a rule requiring a 
school district, in “due process” hearings, to explain per
suasively why its proposed IEP satisfies the IDEA’s stand
ards. Ibid. I would therefore reverse the judgment of 
the Fourth Circuit. 

Justice Breyer, dissenting. 

As the majority points out, the Individuals with Disabili
ties Education Act (Act), 20 U. S. C. § 1400 et seq., requires 
school districts to “identify and evaluate disabled chil
dren, . . . develop an [Individualized Education Program] 
for each one . . . , and review every IEP at least once a year.” 
Ante, at 53. A parent dissatisfied with “any matter relating 
[1] to the identification, evaluation, or educational placement 
of the child,” or [2] to the “provision of a free appropriate 
public education” of the child, has the opportunity “to re
solve such disputes through a mediation process.” 20 
U. S. C. §§ 1415(a), (b)(6)(A), (k) (2000 ed., Supp. V). The Act 
further provides the parent with “an opportunity for an im

http://www.seels.net/designdocs/
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partial due process hearing” provided by the state or local 
education agency. § 1415(f )(1)(A). If provided locally, 
either party can appeal the hearing officer’s decision to the 
state educational agency. § 1415(g). Finally, the Act allows 
any “party aggrieved” by the results of the state hear
ing(s) “to bring a civil action” in a federal district court. 
§ 1415(i)(2)(A). In sum, the Act provides for school board 
action, followed by (1) mediation, (2) an impartial state due 
process hearing with the possibility of state appellate review, 
and (3) federal district court review. 

The Act also sets forth minimum procedures that the par
ties, the hearing officer, and the federal court must follow. 
See, e. g., § 1415(f )(1) (notice); § 1415(f )(2) (disclosures); 
§ 1415(f)(3) (limitations on who may conduct the hearing); 
§ 1415(g) (right to appeal); § 1415(h)(1) (“the right to be ac
companied and advised by counsel”); § 1415(h)(2) (“the right 
to present evidence and confront, cross-examine, and compel 
the attendance of witnesses”); § 1415(h)(3) (the right to a 
transcript of the proceeding); § 1415(h)(4) (“the right to 
written . . . findings  of  fact and  decisions”). Despite this 
detailed procedural scheme, the Act is silent on the question 
of who bears the burden of persuasion at the state “due proc
ess” hearing. 

The statute’s silence suggests that Congress did not think 
about the matter of the burden of persuasion. It is, after all, 
a relatively minor issue that should not often arise. That 
is because the parties will ordinarily introduce considerable 
evidence (as in this case where the initial 3-day hearing in
cluded testimony from 10 witnesses, 6 qualified as experts, 
and more than 50 exhibits). And judges rarely hesitate to 
weigh evidence, even highly technical evidence, and to decide 
a matter on the merits, even when the case is a close one. 
Thus, cases in which an administrative law judge (ALJ) finds 
the evidence in precise equipoise should be few and far be
tween. Cf. O’Neal v. McAninch, 513 U. S. 432, 436–437 
(1995). See also Individuals with Disabilities Education Im
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provement Act of 2004, Pub. L. 108–446, §§ 615(f)(3)(A)(ii)– 
(iv), 118 Stat. 2721, 20 U. S. C. §§ 1415(f)(3)(A)(ii)–(iv) (2000 
ed., Supp. V) (requiring appointment of ALJ with technical 
capacity to understand Act). 

Nonetheless, the hearing officer held that before him was 
that rara avis—a case of perfect evidentiary equipoise. 
Hence we must infer from Congress’ silence (and from the 
rest of the statutory scheme) which party—the parents or 
the school district—bears the burden of persuasion. 

One can reasonably argue, as the Court holds, that the risk 
of nonpersuasion should fall upon the “individual desiring 
change.” That, after all, is the rule courts ordinarily apply 
when an individual complains about the lawfulness of a gov
ernment action. E. g., ante, at 56–61 (opinion of the Court); 
377 F. 3d 449 (CA4 2004) (case below); Devine v. Indian 
River County School Bd., 249 F. 3d 1289 (CA11 2001). On 
the other hand, one can reasonably argue to the contrary, 
that, given the technical nature of the subject matter, its 
human importance, the school district’s superior resources, 
and the district’s superior access to relevant information, the 
risk of nonpersuasion ought to fall upon the district. E. g., 
ante, p. 63 (Ginsburg, J., dissenting); 377 F. 3d, at 456–459 
(Luttig, J., dissenting); Oberti v. Board of Ed. of Borough of 
Clementon School Dist., 995 F. 2d 1204 (CA3 1993); Lascari 
v. Board of Ed. of Ramapo Indian Hills High School Dist., 
116 N. J. 30, 560 A. 2d 1180 (1989). My own view is that 
Congress took neither approach. It did not decide the “bur
den of persuasion” question; instead it left the matter to the 
States for decision. 

The Act says that the “establish[ment]” of “procedures” is 
a matter for the “State” and its agencies. § 1415(a). It adds 
that the hearing in question, an administrative hearing, is to 
be conducted by the “State” or “local educational agency.” 
20 U. S. C. § 1415(f)(1)(A) (2000 ed., Supp. V). And the stat
ute as a whole foresees state implementation of federal stand
ards. § 1412(a); Cedar Rapids Community School Dist. v. 
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Garret F., 526 U. S. 66, 68 (1999); Board of Ed. of Hendrick 
Hudson Central School Dist., Westchester Cty. v. Rowley, 
458 U. S. 176, 208 (1982). The minimum federal procedural 
standards that the Act specifies are unrelated to the “burden 
of persuasion” question. And different States, consequently 
and not surprisingly, have resolved it in different ways. 
See, e. g., Alaska Admin. Code, tit. 4, § 52.550(e)(9) (2003) 
(school district bears burden); Ala. Admin. Code Rule 290–8– 
9–.08(8)(c)(6)(ii)(I) (Supp. 2004) (same); Conn. Agencies Regs. 
§ 10–76h–14 (2005) (same); Del. Code Ann., Tit. 14, § 3140 
(1999) (same); 1 D. C. Mun. Regs., tit. 5, § 3030.3 (2003) 
(same); W. Va. Code Rules § 126–16–8.1.11(c) (2005) (same); 
Ind. Admin. Code, tit. 511, Rule 7–30–3 (2003) (incorporating 
by reference Ind. Code § 4–21.5–3–14 (West 2002)) (moving 
party bears burden); 7 Ky. Admin. Regs., tit. 707, ch. 1:340, 
§ 7(4) (2004) (incorporating by reference Ky. Rev. Stat. Ann. 
§ 13B.090(7) (Lexis 2003)) (same); Ga. Comp. Rules & Regs., 
Rule 160–4–7–.18(1)(g)(8) (2002) (burden varies depending 
upon remedy sought); Minn. Stat. Ann. § 125A.091, subd. 16 
(West Supp. 2005) (same). There is no indication that this 
lack of uniformity has proved harmful. 

Nothing in the Act suggests a need to fill every interstice 
of the Act’s remedial scheme with a uniform federal rule. 
See Kamen v. Kemper Financial Services, Inc., 500 U. S. 90, 
98 (1991) (citations omitted). And should some such need 
arise—i. e., if nonuniformity or a particular state approach 
were to prove problematic—the Federal Department of Edu
cation, expert in the area, might promulgate a uniform fed
eral standard, thereby limiting state choice. 20 U. S. C. 
§ 1406(a) (2000 ed., Supp. V); Irving Independent School 
Dist. v. Tatro, 468 U. S. 883, 891–893 (1984); see also Barn
hart v. Walton, 535 U. S. 212, 217–218 (2002); NationsBank 
of  N.  C., N. A.  v. Variable Annuity Life Ins. Co., 513 U. S. 
251, 256–257 (1995); Chevron U. S. A. Inc. v. Natural Re
sources Defense Council, Inc., 467 U. S. 837, 842–845 (1984). 
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Most importantly, Congress has made clear that the Act 
itself represents an exercise in “cooperative federalism.” 
See ante, at 52–53 (opinion of the Court). Respecting the 
States’ right to decide this procedural matter here, where 
education is at issue, where expertise matters, and where 
costs are shared, is consistent with that cooperative ap
proach. See Wisconsin Dept. of Health and Family Servs. 
v. Blumer, 534 U. S. 473, 495 (2002) (when interpreting stat
utes “designed to advance cooperative federalism[,] . . . we 
have not been reluctant to leave a range of permissible 
choices to the States”). Cf. Smith v. Robbins, 528 U. S. 259, 
275 (2000); New State Ice Co. v. Liebmann, 285 U. S. 262, 311 
(1932) (Brandeis, J., dissenting). And judicial respect for 
such congressional determinations is important. Indeed, in 
today’s technologically and legally complex world, whether 
court decisions embody that kind of judicial respect may rep
resent the true test of federalist principle. See AT&T Corp. 
v. Iowa Utilities Bd., 525 U. S. 366, 420 (1999) (Breyer, J., 
concurring in part and dissenting in part). 

Maryland has no special state law or regulation setting 
forth a special IEP-related burden of persuasion standard. 
But it does have rules of state administrative procedure and 
a body of state administrative law. The state ALJ should 
determine how those rules, or other state law, applies to this 
case. Cf., e. g., Ind. Admin. Code, tit. 511, Rule 7–30–3 
(2003) (hearings under the Act conducted in accord with gen
eral state administrative law); 7 Ky. Admin. Regs., tit. 707, 
ch. 1:340, Section 7(4) (same). Because the state ALJ did 
not do this (i. e., he looked for a federal, not a state, burden 
of persuasion rule), I would remand this case. 
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MARYLAND v. BLAKE 

certiorari to the court of appeals of maryland 

No. 04–373. Argued November 1, 2005—Decided November 14, 2005 

Certiorari dismissed. Reported below: 381 Md. 218, 849 A. 2d 410. 

Kathryn Grill Graeff, Assistant Attorney General of 
Maryland, argued the cause for petitioner. With her on the 
briefs were J. Joseph Curran, Jr., Attorney General, and An
nabelle L. Lisic and Diane E. Keller, Assistant Attorneys 
General. 

James A. Feldman argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Clement, Acting Assistant Attorney 
General Richter, Deputy Solicitor General Dreeben, John P. 
Elwood, and Joel M. Gershowitz. 

Kenneth W. Ravenell argued the cause for respondent. 
With him on the brief were Ivan J. Bates, Matthew A. S. 
Esworthy, and Jeffrey T. Green.* 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, Barry R. McBee, First 
Assistant Attorney General, R. Ted Cruz, Solicitor General, Don Clemmer, 
Deputy Attorney General, and Gena Bunn, Edward L. Marshall, and 
Fredericka Sargent, Assistant Attorneys General, and by the Attorneys 
General for their respective jurisdictions as follows: M. Jane Brady of 
Delaware, Robert J. Spagnoletti of the District of Columbia, Charles J. 
Crist, Jr., of Florida, Mark J. Bennett of Hawaii, Lawrence G. Wasden of 
Idaho, Lisa Madigan of Illinois, Michael A. Cox of Michigan, Jim Petro of 
Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, 
Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster of South 
Carolina, Lawrence E. Long of South Dakota, Mark L. Shurtleff of Utah, 
and William Sorrell of Vermont; and for the Criminal Justice Legal Foun
dation by Kent S. Scheidegger and Charles L. Hobson. 

Briefs of amici curiae urging affirmance were filed for the National 
Association of Criminal Defense Lawyers by James J. Tomkovicz and 
Joshua L. Dratel; and for the National Legal Aid and Defender Associa
tion by Steven B. Duke. 
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Per Curiam. 

The writ of certiorari is dismissed as improvidently 
granted. 

It is so ordered. 
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BRADSHAW, WARDEN v. RICHEY 

on petition for writ of certiorari to the united 
states court of appeals for the sixth circuit 

No. 05–101. Decided November 28, 2005 

Respondent was convicted in Ohio state court of aggravated murder, 
based on a theory of transferred intent, and he was sentenced to death. 
His petition for federal habeas relief was denied, but the Sixth Circuit 
reversed, holding (1) that transferred intent was not a permissible the
ory for aggravated felony murder under Ohio law at the time of his 
conviction, and (2) that the performance of respondent’s trial counsel 
had been constitutionally deficient under Strickland v. Washington, 466 
U. S. 668. 

Held: The Sixth Circuit erred in holding that the transferred intent doc
trine was inapplicable under state law and that respondent was entitled 
to relief under Strickland. The Ohio Supreme Court’s interpretation of 
the relevant state statute, as announced in its review of respondent’s 
case, directly contradicts the Sixth Circuit’s analysis. The State Su
preme Court’s perfectly clear and unambiguous explanation that the 
transferred intent doctrine “ ‘is firmly rooted in Ohio law’ ” is binding 
on a federal court sitting in habeas. See Estelle v. McGuire, 502 U. S. 
62, 67–68. The Sixth Circuit also erred in its adjudication of the Strick
land claim by, inter alia, relying on evidence not properly presented to 
the state habeas courts. Respondent contends that the State failed to 
preserve that objection before the Sixth Circuit. Because the relevant 
errors had not yet occurred, the Sixth Circuit has had no opportunity to 
address this argument, and it is better situated to do so in the first 
instance. 

Certiorari granted; 395 F. 3d 660, vacated and remanded. 

Per Curiam. 

In 1987, respondent Kenneth T. Richey was tried in Ohio 
for aggravated murder committed in the course of a felony. 
Evidence showed that respondent set fire to the apartment 
of his neighbor, Hope Collins, in an attempt to kill his ex
girlfriend and her new boyfriend, who were spending the 
night together in the apartment below. The intended vic
tims escaped unharmed, but Hope Collins’ 2-year-old daugh
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ter Cynthia died in the fire. At trial, the State presented 
evidence of respondent’s intent to kill his ex-girlfriend and 
her boyfriend, but not of specific intent to kill Cynthia Col
lins. The State also offered expert forensic evidence to 
show that the fire had been started deliberately. Respond
ent did not contest this forensic evidence at trial because his 
retained arson expert had reported that the State’s evidence 
conclusively established arson. Respondent was convicted 
of aggravated felony murder on a theory of transferred in
tent and sentenced to death. His conviction and sentence 
were affirmed on direct appeal, where he was represented 
by new counsel. 

Respondent sought postconviction relief in state court. 
The state trial court denied his request for an evidentiary 
hearing and denied relief on all claims, and the state appel
late court affirmed. Respondent then sought federal habeas 
relief. The District Court permitted discovery on certain 
issues, but ultimately denied all of respondent’s claims. The 
Sixth Circuit reversed, holding that respondent was entitled 
to habeas relief on two alternative grounds. First, that 
transferred intent was not a permissible theory for aggra
vated felony murder under Ohio law, and that the evidence 
of direct intent was constitutionally insufficient to support 
conviction. Second, that the performance of respondent’s 
trial counsel had been constitutionally deficient under Strick
land v. Washington, 466 U. S. 668 (1984), in his retaining 
and mishandling of his arson expert and in his inadequate 
treatment of the State’s expert testimony. 

We now grant the State’s petition for writ of certiorari and 
vacate the judgment below. 

I 

The Sixth Circuit erred in holding that the doctrine of 
transferred intent was inapplicable to aggravated felony 
murder for the version of Ohio Rev. Code Ann. § 2903.01(B) 
(Anderson 1982) under which respondent was convicted. 
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See Richey v. Mitchell, 395 F. 3d 660, 675 (2005). The Ohio 
Supreme Court’s interpretation of that section, as announced 
in its review of respondent’s case, directly contradicts the 
Sixth Circuit’s analysis: 

“The fact that the intended victims escaped harm, and 
that an innocent child, Cynthia Collins, was killed in
stead, does not alter Richey’s legal and moral responsi
bility. ‘The doctrine of transferred intent is firmly 
rooted in Ohio law.’ Very simply, ‘the culpability of a 
scheme designed to implement the calculated decision to 
kill is not altered by the fact that the scheme is directed 
at someone other than the actual victim.’ ” State v. 
Richey, 64 Ohio St. 3d 353, 364, 595 N. E. 2d 915, 925 
(1992) (citations omitted). 

This statement was dictum, since the only sufficiency-of
evidence claim raised by respondent pertained to his setting 
of the fire. Nonetheless, its explanation of Ohio law was 
perfectly clear and unambiguous. We have repeatedly held 
that a state court’s interpretation of state law, including one 
announced on direct appeal of the challenged conviction, 
binds a federal court sitting in habeas corpus. Estelle v. 
McGuire, 502 U. S. 62, 67–68 (1991); Mullaney v. Wilbur, 421 
U. S. 684, 691 (1975). 

The Sixth Circuit held that the Ohio Supreme Court’s 
opinion should not be read to endorse transferred intent in 
respondent’s case because such a construction would likely 
constitute “an unforeseeable and retroactive judicial expan
sion of narrow and precise statutory language,” Bouie v. 
City of Columbia, 378 U. S. 347, 352 (1964), in violation of 
the Due Process Clause. 395 F. 3d, at 677 (citing United 
States v. Lanier, 520 U. S. 259 (1997); Bouie, 378 U. S., at 
351). It is doubtful whether this principle of fair notice has 
any application to a case of transferred intent, where the 
defendant’s contemplated conduct was exactly what the rel
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evant statute forbade, see id., at 351. And it is further 
doubtful whether the doctrine of constitutional doubt per
mits such a flatly countertextual interpretation of what the 
Ohio Supreme Court said, see Salinas v. United States, 522 
U. S. 52, 59–60 (1997). But assuming all that, Ohio law at 
the time of respondent’s offense provided fully adequate 
notice of the applicability of transferred intent. The rele
vant mens rea provision in § 2903.01(D) required only that 
“[n]o person shall be convicted of aggravated murder unless 
he is specifically found to have intended to cause the death 
of another.” Ohio Rev. Code Ann. § 2903.01(D) (Anderson 
1982) (emphasis added). Respondent’s intention to kill his 
ex-girlfriend and her boyfriend plainly came within this pro
vision. There was no reason to read “another” (countertex
tually) as meaning only “the actual victim,” since the doc
trine of transferred intent was “firmly rooted in Ohio law.” 
State v. Sowell, 39 Ohio St. 3d 322, 332, 530 N. E. 2d 1294, 
1305 (1988) (citing Wareham v. State, 25 Ohio St. 601 (1874)). 
Respondent could not plausibly claim unfair surprise that the 
doctrine applied in his case. See Lanier, supra, at 269–270 
(requiring, as adequate notice for due process purposes, only 
“reasonable warning,” rather than fundamentally similar 
prior cases). 

The foregoing provision was in effect at the time of re
spondent’s crime in 1986. The Sixth Circuit reasoned, how
ever, that the following subsequent clause in the version of 
§ 2903.01(D) that existed in 1986 foreclosed transferred intent 
in this case: 

“If a jury in an aggravated murder case is instructed 
that a person who commits or attempts to commit any 
offense listed in division (B) of this section may be in
ferred, because he engaged in a common design with 
others to commit the offense by force or violence or be
cause the offense and the manner of its commission 
would be likely to produce death, to have intended to 
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cause the death of any person who is killed during the 
commission of . . . the offense, the jury also shall be 
instructed that . . . it is to consider all evidence intro
duced by the prosecution to indicate the person’s intent 
and by the person to indicate his lack of intent in deter
mining whether the person specifically intended to cause 
the death of the person killed . . . .”  Ohio Rev.  Code 
Ann. § 2903.01(D) (Anderson 1982) (emphasis added). 

Contrary to the Sixth Circuit’s reading, see 395 F. 3d, at 673, 
this clause by its terms did not apply to every case in which 
the defendant was charged with aggravated felony murder, 
but rather only to those in which intent to kill was sought to 
be proved from the inherent dangerousness of the relevant 
felony. See State v. Phillips, 74 Ohio St. 3d 72, 100, 656 
N. E. 2d 643, 668 (1995) (“R. C. § 2903.01(D) does not apply 
in this case because the trial court never instructed that the 
jury could infer purpose to kill from the commission of an 
underlying felony in a manner ‘likely to produce death’ ”). 
Here, however, intent to kill was proved directly. It was 
not inferred from the dangerousness of the arson; it was 
shown to be the purpose of the arson. 

The Sixth Circuit also argued that dicta in a case decided 
by an intermediate Ohio appellate court, prior to the Ohio 
Supreme Court’s opinion here, rejected transferred intent 
for respondent’s crime, and thus rendered its application in 
respondent’s case unforeseeable and retroactive. 395 F. 3d, 
at 675–676 (citing State v. Mullins, 76 Ohio App. 3d 633, 602 
N. E. 2d 769 (1992)). But that case was decided long after 
the 1986 offense for which respondent was convicted, and 
thus has no bearing on whether the law at the time of the 
charged conduct was clear enough to provide fair notice. 
Lanier, supra; see also Marks v. United States, 430 U. S. 188, 
196 (1977). 

Because the Sixth Circuit disregarded the Ohio Supreme 
Court’s authoritative interpretation of Ohio law, its ruling 
on sufficiency of the evidence was erroneous. 
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II 

The Sixth Circuit also held that respondent was entitled 
to relief on the ground that the state courts’ denial of his 
Strickland claim was unreasonable. 395 F. 3d, at 688. As 
petitioner contends, the Sixth Circuit erred in its adjudica
tion of this claim by relying on evidence that was not prop
erly presented to the state habeas courts without first de
termining (1) whether respondent was at fault for failing to 
develop the factual bases for his claims in state court, see 
Williams v. Taylor, 529 U. S. 420, 430–432 (2000), or (2) 
whether respondent satisfied the criteria established by 28 
U. S. C. § 2254(e)(2). See Holland v. Jackson, 542 U. S. 649, 
653 (2004) (per curiam). Similarly, the Sixth Circuit erred 
by disregarding the state habeas courts’ conclusion that the 
forensic expert whom respondent’s trial counsel hired was a 
“properly qualified expert,” App. to Pet. for Cert. 347a, 
without analyzing whether the state court’s factual finding 
had been rebutted by clear and convincing evidence. See 28 
U. S. C. § 2254(e)(1). Compare App. to Pet. for Cert. 347a 
with 395 F. 3d, at 683. In addition, as petitioner contends, 
the Sixth Circuit erred in relying on certain grounds that 
were apparent from the trial record but not raised on direct 
appeal—namely, that trial counsel (1) inadequately cross
examined experts called by the State, (2) erred by prema
turely placing the forensic expert counsel had hired on the 
witness list, and (3) failed to present competing scientific evi
dence against the State’s forensic experts—without first de
termining whether respondent’s procedural default of these 
subclaims could be excused by a showing of cause and preju
dice or by the need to avoid a miscarriage of justice. See 
App. to Pet. for Cert. 340a–341a, 351a–354a (state courts’ 
holding that these subclaims should have been raised on di
rect appeal); id., at 109a–110a (District Court’s holding that 
this default was not excusable under Coleman v. Thompson, 
501 U. S. 722, 749–750 (1991)). Respondent, however, con
tends that the State failed to preserve its objection to the 
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Sixth Circuit’s reliance on evidence not presented in state 
court by failing to raise this argument properly before the 
Sixth Circuit. See Brief in Opposition 24–26. Because the 
relevant errors had not yet occurred, the Sixth Circuit has 
had no opportunity to address the argument that the State 
failed to preserve its Holland argument. It is better situ
ated to address this argument in the first instance. 

* * * 

For the foregoing reasons, the judgment of the Sixth Cir
cuit is vacated, and the case is remanded for further proceed
ings consistent with this opinion. 

It is so ordered. 
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LINCOLN PROPERTY CO. et al. v. ROCHE et ux. 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 04–712. Argued October 11, 2005—Decided November 29, 2005 

Title 28 U. S. C. § 1441 authorizes the removal of civil actions from state 
court to federal court when the state-court action is one that could have 
been brought, originally, in federal court. When federal-court jurisdic
tion is predicated on the parties’ diversity of citizenship, see § 1332, re
moval is permissible “only if none of the parties in interest properly 
joined and served as defendants is a citizen of the State in which [the] 
action [was] brought.” § 1441(b). 

Christophe and Juanita Roche, plaintiffs below, respondents here, 
leased an apartment in a Virginia complex, Westfield Village, managed 
by Lincoln Property Company (Lincoln). The Roches commenced suit 
in state court against diverse defendants, including Lincoln, asserting 
serious medical ailments from their exposure to toxic mold in their 
apartment, and alleging loss, theft, or destruction of personal property 
left in the care of Lincoln and the mold treatment firm during the 
remediation process. The Roches identified themselves as Virginia citi
zens and defendant Lincoln as a Texas corporation. Defendants re
moved the litigation to a Federal District Court, invoking that court’s 
diversity-of-citizenship jurisdiction. In their consolidated federal-court 
complaint, the Roches identified themselves and Lincoln just as they did 
in their state-court complaints. Lincoln, in its answer, admitted that it 
managed Westfield Village, and did not seek to avoid liability by assert
ing that some other entity was responsible for managing the property. 
After discovery, the District Court granted defendants’ motion for sum
mary judgment, but before judgment was entered, the Roches moved 
to remand the case to state court. The District Court denied the mo
tion, but the Fourth Circuit reversed, holding the removal improper on 
the ground that Lincoln failed to show the nonexistence of an affiliated 
Virginia entity that was a real party in interest. 

Held: Defendants may remove an action on the basis of diversity of citi
zenship if there is complete diversity between all named plaintiffs and 
all named defendants, and no defendant is a citizen of the forum State. 
It is not incumbent on the named defendants to negate the existence 
of a potential defendant whose presence in the action would destroy 
diversity. Pp. 88–94. 



546US1 Unit: $U10 [09-04-08 12:14:58] PAGES PGT: OPIN

82 LINCOLN PROPERTY CO. v. ROCHE 

Syllabus 

(a) The Fourth Circuit correctly identified Lincoln as a proper party, 
but erred in insisting that some other entity affiliated with Lincoln 
should have been joined as a codefendant, and that it was Lincoln’s obli
gation to name that entity and show that its joinder would not destroy 
diversity. This Court stresses, first, that the existence of complete di
versity between the Roches and Lincoln is plain and no longer subject 
to debate. The Court turns next to the reasons why the Fourth Circuit 
erred in determining that diversity jurisdiction was not proved by the 
removing parties. Since Strawbridge v. Curtiss, 3 Cranch 267, this 
Court has read the statutory formulation “between . . .  citizens of differ
ent States,” 28 U. S. C. § 1332(a)(1), to require complete diversity be
tween all plaintiffs and all defendants. While § 1332 allows plaintiffs to 
invoke diversity jurisdiction, § 1441 gives defendants a corresponding 
opportunity. The scales are not evenly balanced, however. An in-state 
plaintiff may invoke diversity jurisdiction, but § 1441(b) bars removal on 
the basis of diversity if any “part[y] in interest properly joined and 
served as [a] defendan[t] is a citizen of the State in which [the] action is 
brought.” In this case, Virginia plaintiffs joined and served no Virgin
ian as a party defendant. Hence, the action qualified for the removal 
defendants effected. Neither Federal Rule of Civil Procedure 17(a), 
captioned “Real Party in Interest,” nor Rule 19, captioned “Joinder of 
Persons Needed for Just Adjudication,” requires plaintiffs or defendants 
to name and join any additional parties to this action. Both Rules ad
dress party joinder, not federal-court subject-matter jurisdiction. The 
Fourth Circuit and the Roches draw from this Court’s decisions a juris
dictional “real parties to the controversy” rule applicable in diversity 
cases to complaining and defending parties alike. But the Court is 
aware of no decision supporting the burden the Fourth Circuit placed 
on a properly joined defendant to negate the existence of a potential 
codefendant whose presence in the action would destroy diversity. 
Pp. 88–91. 

(b) This Court’s decisions employing “real party to the controversy” 
terminology bear scant resemblance to the Roches’ action. No party 
here has been “improperly or collusively” named solely to create federal 
jurisdiction, see, e. g., 28 U. S. C. § 1359, Kramer v. Caribbean Mills, 
Inc., 394 U. S. 823, 830. Nor are cases in which actions against a state 
agency have been regarded as suits against the State itself, see State 
Highway Comm’n of Wyo. v. Utah Constr. Co., 278 U. S. 194, 199–200, 
relevant to suits between private parties. Unlike cases in which a 
party was named to satisfy state pleading rules, e. g., McNutt ex rel. 
Leggett, Smith, & Lawrence v. Bland, 2 How. 9, 14, or was joined only 
as designated performer of a ministerial act, e. g., Walden v. Skinner, 
101 U. S. 577, 589, or otherwise had no control of, impact, or stake in 
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the controversy, e. g., Wood v. Davis, 18 How. 467, 469–470, Lincoln has 
a vital interest in this case. Indeed, Lincoln accepted responsibility, in 
the event the Roches prevailed on the merits, by admitting that it man
aged Westfield Village. In any event, the Fourth Circuit had no war
rant in this case to inquire whether some other person might have been 
joined as an additional or substitute defendant. Congress, empowered 
to prescribe the jurisdiction of the federal courts, sometimes has speci
fied that a named party’s own citizenship does not determine its diverse 
status. But Congress has not directed that a corporation, for diversity 
purposes, shall be deemed to have acquired the citizenship of all or any 
of its affiliates. For cases like the Roches’, Congress has provided sim
ply and only that “a corporation shall be deemed to be a citizen of any 
State by which it has been incorporated and of the State where it has 
its principal place of business,” § 1332(c)(1). The jurisdictional rule gov
erning here is unambiguous and not amenable to judicial enlargement. 
Under § 1332(c)(1), Lincoln is a citizen of Texas alone, and under § 1441(a) 
and (b), this case was properly removed. Pp. 91–94. 

373 F. 3d 610, reversed and remanded. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

David C. Frederick argued the cause for petitioners. 
With him on the briefs were Scott K. Attaway, Connie N. 
Bertram, Richard A. Dean, and Carol T. Stone. 

Gregory P. Joseph argued the cause for respondents. 
With him on the brief were Sandra M. Lipsman and Doug
las J. Pepe.* 

Justice Ginsburg delivered the opinion of the Court. 

This case concerns 28 U. S. C. § 1441, which authorizes 
the removal of civil actions from state court to federal court 
when the action initiated in state court is one that could 
have been brought, originally, in a federal district court. 
§ 1441(a). When federal-court jurisdiction is predicated on 
the parties’ diversity of citizenship, see § 1332, removal is 
permissible “only if none of the parties in interest properly 

*Briefs of amici curiae urging reversal were filed for the Real Estate 
Roundtable et al. by Gregory G. Garre; and for the Washington Legal 
Foundation by Daniel J. Popeo and Richard A. Samp. 
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joined and served as defendants is a citizen of the State in 
which [the] action [was] brought.” § 1441(b). 

Christophe and Juanita Roche, plaintiffs below, respond
ents here, are citizens of Virginia. They commenced suit 
in state court against diverse defendants, including Lincoln 
Property Company (Lincoln), a corporation chartered and 
having its principal place of business in Texas. The defend
ants removed the litigation to a Federal District Court 
where, after discovery proceedings, they successfully moved 
for summary judgment. Holding the removal improper, the 
Court of Appeals instructed remand of the action to state 
court. 373 F. 3d 610, 620–622 (CA4 2004). The appellate 
court so ruled on the ground that the Texas defendant failed 
to show the nonexistence of an affiliated Virginia entity that 
was the “real party in interest.” Id., at 622. 

We reverse the judgment of the Court of Appeals. De
fendants may remove an action on the basis of diversity of 
citizenship if there is complete diversity between all named 
plaintiffs and all named defendants, and no defendant is a 
citizen of the forum State. It is not incumbent on the named 
defendants to negate the existence of a potential defendant 
whose presence in the action would destroy diversity.1 

I 
Christophe and Juanita Roche leased an apartment in 

the Westfield Village complex in Fairfax County, Virginia. 

1 Defendants below, petitioners here, presented a second question in 
their petition for certiorari: Can a limited partnership be deemed a citizen 
of a State on the sole ground that the partnership’s business activities 
bear a “very close nexus” with the State? Because no partnership is or 
need be a party to this action, that question is not live for adjudication. 
We note, however, that our prior decisions do not regard as relevant to 
subject-matter jurisdiction the locations at which partnerships conduct 
business. See Carden v. Arkoma Associates, 494 U. S. 185, 189, 192–197 
(1990) (for diversity purposes, a partnership entity, unlike a corporation, 
does not rank as a citizen; to meet the complete diversity requirement, all 
partners, limited as well as general, must be diverse from all parties on 
the opposing side). 
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About a year after moving in, they discovered evidence of 
toxic mold in their apartment. Expert inspection confirmed 
the presence of mold, which the inspection report linked to 
hair loss, headaches, irritation of the respiratory tract, fa
tigue, and dermatitis. App. 184–190. The report stated 
that spores from toxigenic mold species were airborne in the 
apartment and had likely contaminated the carpeting and 
fabric surfaces throughout the dwelling. Id., at 188. The 
Roches moved out of their apartment for the remediation 
process, leaving their personal belongings in the care of Lin
coln, the designated property manager of Westfield Village, 
and the mold treatment firm. 373 F. 3d, at 612. 

Some months later, the Roches commenced suit, filing two 
substantially similar complaints in the Circuit Court for Fair
fax County, Virginia. App. 27–50, 53–75. Both complaints 
asserted serious medical ailments from the Roches’ year-long 
exposure to toxic mold, and sought damages under multiple 
headings, including negligence, breach of contract, actual 
fraud, constructive fraud, and violations of Virginia housing 
regulations. Id., at 38–48, 64–74. In addition, the Roches 
alleged loss, theft, or destruction of their personal property 
(including irreplaceable family keepsakes) during the reme
diation process. Regarding these losses, they sought dam
ages for conversion and infliction of emotional distress. Id., 
at 49–50, 74–75. 

In state court, the Roches’ complaints named three defend
ants: Lincoln; INVESCO Institutional, an investment man
agement group; and State of Wisconsin Investment Board, 
the alleged owner of Westfield Village. Id., at 26–28, 52–54. 
The complaints described Lincoln as “a developer and man
ager of residential communities, including . . . Westfield Vil
lage.” Id., at 27, 53. “[A]cting by and through [its] agents,” 
the Roches alleged, Lincoln caused the personal injuries of 
which they complained. Id., at 30, 56. 

Defendants timely removed the twin cases to the United 
States District Court for the Eastern District of Virginia, 
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invoking that court’s diversity-of-citizenship jurisdiction. 
See 28 U. S. C. §§ 1332(a)(1), 1441(a). The notice of removal 
described Lincoln as a Texas corporation with its principal 
place of business in Texas, INVESCO as a Delaware corpora
tion with its principal place of business in Georgia, and State 
of Wisconsin Investment Board as an independent agency 
of Wisconsin. App. 81. In their consolidated federal-court 
complaint, the Roches identified themselves as citizens of 
Virginia and Lincoln as a corporation headquartered in 
Texas, just as they did in their state-court complaints. Id., 
at 27, 53, 114–115.2 Further, they stated affirmatively that 
the federal court “has jurisdiction of this matter.” Id., at 
114. Lincoln, in its answer to the complaint, admitted that, 
through its regional offices, “it manages Westfield Village.” 
Id., at 137, 138. Lincoln did not seek to avoid liability by 
asserting that some other entity was responsible for manag
ing the property. 

In both their state- and federal-court complaints, the 
Roches stated that, “[u]pon further discovery in this case,” 
they would “determine if additional defendant or defendants 
will be named.” Id., at 28, 54, 116. Although they engaged 
in some discovery concerning Lincoln’s affiliates, their efforts 
in this regard were not extensive, Tr. of Oral Arg. 9, 14, 
38–39, 48–49, 53, and at no point did they seek to join any 
additional defendant. 

After discovery, the parties cross-moved for summary 
judgment. The District Court granted defendants’ motion 
and denied plaintiffs’ motion, noting that it would set forth 
its reasons in a forthcoming memorandum order. App. to 
Pet. for Cert. 20a–21a. The promised memorandum order 

2 Some weeks after the removal, the District Court dismissed 
INVESCO as a defendant. App. 112. Nothing turns on the presence or 
absence of INVESCO as a defending party. State of Wisconsin Invest
ment Board, alleged owner of Westfield Village, remains a defendant
petitioner. Its status as a Wisconsin citizen for diversity purposes is not 
currently contested. 
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issued a few months later, id., at 22a–40a, and the District 
Court entered final judgment for the defendants the same 
day, id., at 41a. 

Six days after the District Court granted defendants’ 
motion for summary judgment, but before final judgment 
was entered, the Roches moved to remand the case to the 
state court, alleging for the first time the absence of federal 
subject-matter jurisdiction.3 Specifically, the Roches al
leged that Lincoln “is not a Texas Corporation, but a Part
nership with one of its partners residing in the Common
wealth of Virginia.” App. 226.4 The District Court denied 
the remand motion, concluding that Lincoln is a Texas corpo
ration and that removal was proper because the requisite 
complete diversity existed between all plaintiffs and all de
fendants. App. to Pet. for Cert. 84a–93a. 

The Court of Appeals for the Fourth Circuit reversed and 
instructed the District Court to remand the case to the state 
court. 373 F. 3d, at 622. Although recognizing that Lincoln 
is a Texas citizen and a proper party to the action, id., at 
620–621, the Court of Appeals observed that “Lincoln oper
ates under many different structures,” id., at 617. Describ
ing Lincoln as “the nominal party and ultimate parent com
pany,” the appellate court suspected that an unidentified 

3 The Roches state that they preferred to litigate in state court for two 
principal reasons: Virginia does not permit summary judgment based on 
affidavits or deposition testimony, and Virginia has not adopted the rule 
of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579 (1993), to 
assess expert evidence. Brief for Respondents 3, and n. 1. 

4 Confusion about Lincoln’s structure is understandable. Real estate 
businesses typically operate through a web of affiliated entities, see Brief 
for Real Estate Roundtable et al. as Amici Curiae 6–13, and certain 
Lincoln-affiliated responders to the Roches’ discovery inquiries stated that 
Lincoln was a partnership, e. g., App. 175, 176, 179. In response to the 
Roches’ motion to remand, Lincoln proffered its 1979 Texas incorporation 
papers and an affidavit attesting to its status as a Texas corporation. Id., 
at 238–246. That matter is no longer debated; at oral argument, counsel 
for the Roches acknowledged that Lincoln is a Texas corporation. Tr. of 
Oral Arg. 40–41. 
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“Virginia subsidiary, be it a partnership, corporation or oth
erwise, rather than the Texas parent” was “the real and sub
stantial party in interest.” Id., at 620–621. Lincoln, the 
party invoking federal-court jurisdiction, had not demon
strated the nonexistence of “the Virginia sub-‘partnership,’ ” 
the Court of Appeals reasoned, id., at 621, and therefore had 
not met its burden of establishing diversity, id., at 621–622. 

We granted certiorari, 543 U. S. 1186 (2005), to resolve a 
division among the Circuits on the question whether an en
tity not named or joined as a defendant can nonetheless be 
deemed a real party in interest whose presence would de
stroy diversity. Compare 373 F. 3d, at 620–622, with Plains 
Growers, Inc. v. Ickes-Braun Glasshouses, Inc., 474 F. 2d 
250, 252 (CA5 1973) (“The citizenship of one who has an in
terest in the lawsuit but who has not been made a party . . .  
by plaintiff cannot be used by plaintiff on a motion to remand 
to defeat diversity jurisdiction.”), and Simpson v. Provi
dence Washington Ins. Group, 608 F. 2d 1171, 1173–1175 
(CA9 1979) (Kennedy, J.) (upholding removal where Alaska 
plaintiff sued Rhode Island parent company without joining 
as well potentially liable Alaska subsidiary, and the parties 
did not act collusively to create diversity jurisdiction). 

II 

The Court of Appeals correctly identified Lincoln as a 
proper party to the action, but it erred in insisting that some 
other entity affiliated with Lincoln should have been joined 
as a codefendant, and that it was Lincoln’s obligation to name 
that entity and show that its joinder would not destroy 
diversity. 

We stress, first, that, at this stage of the case, the exist
ence of complete diversity between the Roches and Lincoln 
is not in doubt. The Roches, both citizens of Virginia, ac
knowledge that Lincoln is indeed a corporation, not a part
nership, and that Lincoln is chartered in and has its principal 
place of business in Texas. Tr. of Oral Arg. 40–41; see App. 
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114 (“Upon information and belief, Lincoln Property Com
pany is a corporation with corporate headquarters [in] 
Texas.”); 373 F. 3d, at 620. Accordingly, for jurisdictional 
purposes, Lincoln is a citizen of Texas and of no other State. 
28 U. S. C. § 1332(c)(1) (“a corporation shall be deemed to be 
a citizen of any State by which it has been incorporated and 
of the State where it has its principal place of business”). 

We turn now to the reasons why the Fourth Circuit erred 
in determining that diversity jurisdiction was not proved by 
the removing parties. 373 F. 3d, at 612 (concluding that 
“[d]efendants failed to carry their burden of proof with re
spect to their allegedly diverse citizenship”). The principal 
federal statute governing diversity jurisdiction, 28 U. S. C. 
§ 1332, gives federal district courts original jurisdiction of all 
civil actions “between . . . citizens of different States” where 
the amount in controversy exceeds $75,000. § 1332(a)(1).5 

Since Strawbridge v. Curtiss, 3 Cranch 267 (1806), we have 
read the statutory formulation “between . . . citizens of dif
ferent States” to require complete diversity between all 
plaintiffs and all defendants. Caterpillar Inc. v. Lewis, 519 
U. S. 61, 68 (1996); cf. State Farm Fire & Casualty Co. v. 
Tashire, 386 U. S. 523, 530–531 (1967) (explaining that com
plete diversity is not constitutionally required and upholding 
interpleader under § 1335 based on minimal diversity, i. e., 
diversity between two or more adverse parties). 

While § 1332 allows plaintiffs to invoke the federal courts’ 
diversity jurisdiction, § 1441 gives defendants a correspond
ing opportunity. Section 1441(a) states: “Except as other
wise expressly provided by Act of Congress, any civil action 
brought in a State court of which the district courts of the 
United States have original jurisdiction, may be removed by 
the defendant or the defendants, to the district court of the 
United States for the district and division embracing the 
place where such action is pending.” The scales are not 

5 The Roches sought damages well in excess of the jurisdictional mini
mum. App. 40–50, 66–75, 131–134. 
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evenly balanced, however. An in-state plaintiff may invoke 
diversity jurisdiction, but § 1441(b) bars removal on the basis 
of diversity if any “part[y] in interest properly joined and 
served as [a] defendan[t] is a citizen of the State in which 
[the] action is brought.” 6 In the instant case, Virginia plain
tiffs Christophe and Juanita Roche joined and served no Vir
ginian as a party defendant. Hence the action qualified for 
the removal defendants effected. 

Neither Federal Rule of Civil Procedure 17(a), captioned 
“Real Party in Interest,” nor Rule 19, captioned “Joinder of 
Persons Needed for Just Adjudication,” requires plaintiffs or 
defendants to name and join any additional parties to this 
action. Both Rules, we note, address party joinder, not 
federal-court subject-matter jurisdiction. See Rule 82 
(“[The Federal Rules of Civil Procedure] shall not be con
strued to extend or limit the jurisdiction of the United States 
district courts . . . .”); Advisory Committee’s Notes on Fed. 
Rule Civ. Proc. 19, 28 U. S. C. App., pp. 696–698. Rule 17(a) 
directs that “[e]very action shall be prosecuted in the name 
of the real party in interest.” (Emphasis added.) That 
Rule, as its text displays, speaks to joinder of plaintiffs, 
not defendants. 

Rule 19 provides for the joinder of parties who should or 
must take part in the litigation to achieve a “[j]ust [a]djudi
cation.” See Provident Tradesmens Bank & Trust Co. v. 
Patterson, 390 U. S. 102, 118–123 (1968). The Roches place 
no reliance on Rule 19 and maintain that the Rule “played 
no part, explicitly or implicitly, in the Court of Appeals’ con
clusion.” Brief for Respondents 36. Given Lincoln’s admis
sion that it managed Westfield Village when mold contam

6 Although we have not addressed the issue, several lower courts have 
held that the presence of a diverse but in-state defendant in a removed 
action is a “procedural” defect, not a “jurisdictional” bar, and that the 
defect is waived if not timely raised by the plaintiff. See 14C C. Wright, 
A. Miller, & E. Cooper, Federal Practice and Procedure § 3739, pp. 451– 
457, and nn. 32–37 (3d ed. 1998). 
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inated the Roches’ apartment, see supra, at 86, it does indeed 
appear that no absent person, formally or practically, was 
“[n]eeded for [j]ust [a]djudication.” Fed. Rule Civ. Proc. 19; 
cf. Simpson, 608 F. 2d, at 1174 (diverse corporate defendant 
accepted full liability for any eventual adverse judgment; 
nondiverse subsidiary need not be joined as a defendant, al
though arguably it had joint liability with its parent); 16 
J. Moore et al., Moore’s Federal Practice § 107.14[2][c], 
p. 107–67 (3d ed. 2005) (hereinafter Moore) (“In general, the 
plaintiff is the master of the complaint and has the option of 
naming only those parties the plaintiff chooses to sue, subject 
only to the rules of joinder [of] necessary parties.”). 

While Rule 17(a) applies only to joinder of parties who 
assert claims, the Court of Appeals and the Roches draw 
from decisions of this Court a jurisdictional “real parties to 
the controversy” rule applicable in diversity cases to com
plaining and defending parties alike. See Navarro Savings 
Assn. v. Lee, 446 U. S. 458, 462, n. 9 (1980) (citing Note, Di
versity Jurisdiction over Unincorporated Business Entities: 
The Real Party in Interest as a Jurisdictional Rule, 56 Texas 
L. Rev. 243, 247–250 (1978)). But no decision called to our 
attention supports the burden the Court of Appeals placed 
on a properly joined defendant to negate the existence of a 
potential codefendant whose presence in the action would 
destroy diversity. 

III 

Our decisions employing “real party to the controversy” 
terminology in describing or explaining who counts and who 
can be discounted for diversity purposes bear scant resem
blance to the action the Roches have commenced. No party 
here has been “improperly or collusively” named solely to 
create federal jurisdiction, see 28 U. S. C. § 1359 (“A district 
court shall not have jurisdiction of a civil action in which any 
party, by assignment or otherwise, has been improperly or 
collusively made or joined to invoke the jurisdiction of such 
court.”); Kramer v. Caribbean Mills, Inc., 394 U. S. 823, 830 
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(1969) (assignment for collection only, motivated by desire to 
make diversity jurisdiction available, falls within the “very 
core” of § 1359); Little v. Giles, 118 U. S. 596, 600–607 (1886) 
(where land was purportedly sold to out-of-state farmer but 
no money or deed changed hands, quiet title action could not 
be maintained based on farmer’s diverse citizenship), nor to 
defeat it, see Chesapeake & Ohio R. Co. v. Cockrell, 232 U. S. 
146, 152 (1914) (diverse defendants, upon showing that join
der of nondiverse party was “without right and made in bad 
faith,” may successfully remove the action to federal court). 

Nor are the Roches aided by cases in which actions against 
a state agency have been regarded as suits against the State 
itself. See, e. g., State Highway Comm’n of Wyo. v. Utah 
Constr. Co., 278 U. S. 194, 199–200 (1929) (“[State] Commis
sion was but the arm or alter ego of the State with no funds 
or ability to respond in damages.”). Decisions of this genre 
are bottomed on this Court’s recognition of a State’s asserted 
Eleventh Amendment right not to be haled into federal 
court. See, e. g., Federal Maritime Comm’n v. South Caro
lina Ports Authority, 535 U. S. 743, 769 (2002).7 They are 
not pertinent to suits between private parties. 

Unlike cases in which a party was named to satisfy state 
pleading rules, e. g., McNutt ex rel. Leggett, Smith, & Law
rence v. Bland, 2 How. 9, 14 (1844), or was joined only as 
designated performer of a ministerial act, e. g., Walden v. 
Skinner, 101 U. S. 577, 589 (1880), or otherwise had no con
trol of, impact on, or stake in the controversy, e. g., Wood v. 
Davis, 18 How. 467, 469–470 (1856), Lincoln has a vital inter

7 Similarly inapposite are cases invoking our original jurisdiction in 
which we have inquired into the capacity in which a sovereign party ap
pears. See, e. g., Oklahoma ex rel. Johnson v. Cook, 304 U. S. 387, 395– 
396 (1938) (original jurisdiction improper where State was acting as 
trustee for its citizens); United States Fidelity & Guaranty Co. v. United 
States ex rel. Kenyon, 204 U. S. 349, 358 (1907) (original jurisdiction upheld 
where United States was “a real and not a mere nominal plaintiff”). 
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est in this case.8 Indeed, Lincoln accepted responsibility, in 
the event that the Roches prevailed on the merits of their 
claims, by admitting that, “[since 1996,] it has managed West
field Village Apartments.” App. 137. A named defendant 
who admits involvement in the controversy and would be 
liable to pay a resulting judgment is not “nominal” in any 
sense except that it is named in the complaint. Cf. Knapp 
v. Railroad Co., 20 Wall. 117, 122 (1874). 

In any event, we emphasize, the Fourth Circuit had no 
warrant in this case to inquire whether some other person 
might have been joined as an additional or substitute defend
ant. See ibid. (federal courts should not “inquir[e] outside 
of the case in order to ascertain whether some other person 
may not have an equitable interest in the cause of action”); 
Little, 118 U. S., at 603 (if named party’s interest is real, the 
fact that other interested parties are not joined “will not 
affect the jurisdiction of the [federal courts]”); 16 Moore 
§ 107.14[2][c], p. 107–67 (“Ordinarily, a court will not inter
fere with the consequences of a plaintiff ’s selection in nam
ing parties, unless the plaintiff has impermissibly manu
factured diversity or used an unacceptable device to defeat 
diversity.”). 

Congress, empowered to prescribe the jurisdiction of the 
federal courts, sometimes has specified that a named par
ty’s own citizenship does not determine its diverse status. 
Thus, as a procedural matter, executors, administrators, and 
guardians “may sue in [their] own name[s] without joining 
the party for whose benefit the action is brought.” Rule 
17(a). As to diversity jurisdiction, however, § 1332(c)(2) 
directs that “ the legal representative of [a decedent’s] 

8 The Roches’ complaints cast Lincoln as the primary tortfeasor, alleging 
that Lincoln engaged in “a conscious and predetermined plan” to conceal 
the hazards of mold from apartment residents. App. 34, 60. Further, the 
Roches alleged that Lincoln ignored numerous mold-related maintenance 
requests they “personally” made to Lincoln, id., at 29, 55, inquiries that, 
if followed up, might have prevented or lessened their injuries. 
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estate . . . shall be deemed to be a citizen only of the same 
State as the decedent, and the legal representative of an in
fant or incompetent shall be deemed to be a citizen only of 
the same State as the infant or incompetent.” Congress has 
also provided that in direct action suits against insurers to 
which the insured is not made a party, the “insurer shall be 
deemed a citizen of the State of which the insured is a citizen, 
as well as of any State by which the insurer has been incor
porated and of the State where it has its principal place of 
business.” § 1332(c)(1). 

But Congress surely has not directed that a corporation, 
for diversity-of-citizenship purposes, shall be deemed to have 
acquired the citizenship of all or any of its affiliates. For 
cases of the kind the Roches have instituted, Congress has 
provided simply and only this instruction: “[A] corporation 
shall be deemed to be a citizen of any State by which it has 
been incorporated and of the State where it has its principal 
place of business.” Ibid. The jurisdictional rule governing 
here is unambiguous and it is not amenable to judicial en
largement. Under § 1332(c)(1), Lincoln is a citizen of Texas 
alone, and under § 1441(a) and (b), this case was properly 
removed. 

* * * 

The Roches sued the entity they thought responsible for 
managing their apartment. Lincoln affirmed that it was so 
responsible. Complete diversity existed. The potential lia
bility of other parties was a matter plaintiffs’ counsel might 
have assiduously explored through discovery devices. It 
was not incumbent on Lincoln to propose as additional de
fendants persons the Roches, as masters of their complaint, 
permissively might have joined. 

For the reasons stated, the judgment of the United States 
Court of Appeals for the Fourth Circuit is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 
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WAGNON, SECRETARY, KANSAS DEPARTMENT

OF REVENUE v. PRAIRIE BAND


POTAWATOMI NATION


certiorari to the united states court of appeals for 
the tenth circuit 

No. 04–631. Argued October 3, 2005—Decided December 6, 2005 

Kansas’ motor fuel tax applies to the receipt of fuel by off-reservation 
non-Indian distributors who subsequently deliver it to the gas station 
owned by, and located on the Reservation of, the Prairie Band Po
tawatomi Nation (Nation). The station is meant to accommodate reser
vation traffic, including patrons driving to the casino the Nation owns 
and operates there. Most of the station’s fuel is sold to such patrons, 
but some sales are made to persons living or working on the reservation. 
The Nation’s own tax on the station’s fuel sales generates revenue for 
reservation infrastructure. The Nation sued for declaratory judgment 
and injunctive relief from the State’s collection of its tax from distribu
tors delivering fuel to the reservation. Granting the State summary 
judgment, the District Court determined that the balance of state, fed
eral, and tribal interests tilted in favor of the State under the test set 
forth in White Mountain Apache Tribe v. Bracker, 448 U. S. 136. The 
Tenth Circuit reversed, agreeing with the Nation that the Kansas tax 
is an impermissible affront to its sovereignty. The court reasoned that 
the Nation’s fuel revenues were derived from value generated primarily 
on its reservation—i. e., the creation of a new fuel market by virtue of 
the casino—and that the Nation’s interests in taxing this reservation
created value to raise revenue for reservation infrastructure out
weighed the State’s general interest in raising revenues. 

Held: Because Kansas’ motor fuel tax is a nondiscriminatory tax imposed 
on an off-reservation transaction between non-Indians, the tax is valid 
and poses no affront to the Nation’s sovereignty. The Bracker 
interest-balancing test does not apply to a tax that results from an off
reservation transaction between non-Indians. Pp. 101–115. 

1. The Kansas tax is imposed on non-Indian distributors based upon 
their off-reservation receipt of motor fuel, not on the on-reservation sale 
and delivery of that fuel. Pp. 101–110. 

(a) Under this Court’s Indian tax immunity cases, the “who” and 
the “where” of a challenged tax have significant consequences. “The 
initial and frequently dispositive question . . . is  who bears [a tax’s] legal 
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incidence,” Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U. S. 450, 
458 (emphasis added). Moreover, the States are categorically barred 
from placing a tax’s legal incidence “on a tribe or on tribal members for 
sales made inside Indian country” without congressional authorization. 
Id., at 459 (emphasis added). Even when a State imposes a tax’s legal 
incidence on a non-Indian seller, the tax may nonetheless be pre-empted 
if the transaction giving rise to tax liability occurs on the reservation 
and the imposition of the tax fails to satisfy the Bracker interest
balancing test. See, e. g., Central Machinery Co. v. Arizona Tax 
Comm’n, 448 U. S. 160. Pp. 101–102. 

(b) The Court rejects the Nation’s argument that it is entitled to 
prevail under Chickasaw’s categorical bar because the fairest reading 
of the Kansas statute is that the tax’s legal incidence actually falls on 
the Tribe on the reservation. Under the statute, the tax’s incidence is 
expressly imposed on the distributor that first receives the fuel. Such 
“dispositive language” from the state legislature is determinative of 
who bears a state excise tax’s legal incidence. Chickasaw, supra, at 
461. Even absent such “dispositive language,” the Court would none
theless conclude that the tax’s legal incidence is on the distributor be
cause Kansas law makes clear that it is the distributor, not the retailer, 
that is liable for the tax. The lower courts and the Kansas agency 
charged with administering the motor fuel tax reached the same conclu
sion. Kaul v. State Dept. of Revenue, 266 Kan. 464, 970 P. 2d 60, distin
guished. Pp. 102–105. 

(c) Also rejected is the Nation’s alternative argument that the 
Bracker test must be applied irrespective of who bears the Kansas tax’s 
legal incidence because the tax arises as a result of the on-reservation 
sale and delivery of fuel. The Nation presented a starkly different, and 
correct, interpretation of the statute in the Tenth Circuit, arguing that 
the balancing test is appropriate even though the tax’s legal incidence 
is imposed on the Nation’s non-Indian distributor and is triggered by 
the distributor’s receipt of fuel outside the reservation. The Nation’s 
argument here is rebutted by provisions of the Kansas statute demon
strating that the only taxable event occurs when the distributor first 
receives the fuel and by a final determination by the State reaching the 
same conclusion. The Nation’s theory that the existence of statutory 
deductions for certain postreceipt transactions make it impossible for 
a distributor to calculate its ultimate tax liability without knowing 
whether, where, and to whom the fuel is ultimately sold or delivered 
suffers from several conceptual defects. For example, availability of 
the deductions does not change the nature of the taxable event, the 
distributor’s receipt of the fuel. Pp. 105–110. 
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2. The Tenth Circuit erred in concluding that the Kansas tax is never
theless subject to Bracker’s test. That test applies only where “a State 
asserts authority over the conduct of non-Indians engaging in activity 
on the reservation.” 448 U. S., at 144. It has never been applied 
where, as here, a state tax imposed on a non-Indian arises from a trans
action occurring off the reservation. The Court’s Indian tax immunity 
cases counsel against such an application. Pp. 110–115. 

(a) Limiting the Bracker test exclusively to on-reservation transac
tions between a nontribal entity and a tribe or tribal member is consist
ent with this Court’s unique Indian tax immunity jurisprudence, which 
relies “heavily on the doctrine of tribal sovereignty [giving] state law 
‘no role to play’ within a tribe’s territorial boundaries,” Oklahoma Tax 
Comm’n v. Sac and Fox Nation, 508 U. S. 114, 123–124. The Court has 
taken an altogether different course, by contrast, when a State asserts 
its taxing authority outside of Indian country. E. g., Chickasaw, supra. 
In such cases, “[a]bsent express federal law to the contrary, Indians 
going beyond reservation boundaries have generally been held subject 
to nondiscriminatory state law otherwise applicable to all citizens of the 
State.” Mescalero Apache Tribe v. Jones, 411 U. S. 145, 148–149. If a 
State may apply a nondiscriminatory tax to Indians who have gone be
yond the reservation’s boundaries, it may also apply a nondiscriminatory 
tax where, as here, the tax is imposed on non-Indians as a result of an 
off-reservation transaction. In these circumstances, Bracker is inappli
cable. Cf. Arizona Dept. of Revenue v. Blaze Constr. Co., 526 U. S. 32, 
37. The application of the test here is also inconsistent with the Court’s 
efforts to establish “bright line standard[s]” in the tax administration 
context. Ibid. The Nation is not entitled to interest balancing by vir
tue of its claim that the Kansas tax interferes with the Nation’s own 
motor fuel tax. This is ultimately a complaint about the state tax’s 
downstream economic consequences. The Nation cannot invalidate that 
tax by complaining about a decrease in its revenues. See, e. g., Wash
ington v. Confederated Tribes of Colville Reservation, 447 U. S. 134, 
156. Nor would the Court’s analysis change if legal significance were 
accorded the Nation’s decision to label a portion of its gas station’s reve
nues as tax proceeds. See id., at 184, n. 9. Pp. 110–115. 

(b) This Court rejects the Nation’s contention that the Kansas tax 
is invalid notwithstanding the Bracker test’s inapplicability because it 
exempts from taxation fuel sold or delivered to state and federal sover
eigns and is therefore impermissibly discriminatory. The Nation is not 
similarly situated to the exempted sovereigns. While Kansas’ tax pays 
for roads and bridges on the Nation’s reservation, including the main 
highway used by casino patrons, Kansas offers no such services to the 
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several States or the Federal Government. Moreover, to the extent 
Kansas retailers bear the tax’s cost, that burden applies equally to all 
retailers within the State regardless of whether they are located on a 
reservation. P. 115. 

379 F. 3d 979, reversed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, O’Connor, Scalia, Souter, and Breyer, JJ., joined. 
Ginsburg, J., filed a dissenting opinion, in which Kennedy, J., joined, 
post, p. 116. 

Theodore B. Olson argued the cause for petitioner. On 
the briefs were Phillip Kline, Attorney General of Kansas, 
and John Michael Hale, Special Assistant Attorney General. 

Ian Heath Gershengorn argued the cause for respondent. 
With him on the brief was David Prager III. 

Deputy Solicitor General Kneedler argued the cause for 
the United States as amicus curiae urging affirmance. 
With him on the brief were Solicitor General Clement, Act
ing Assistant Attorney General Johnson, Jeffrey P. Minear, 
M. Alice Thurston, and David C. Shilton.* 

*Briefs of amici curiae urging reversal were filed for the State of South 
Dakota et al. by Lawrence E. Long, Attorney General of South Dakota, 
and John P. Guhin, Assistant Attorney General, and by the Attorneys 
General for their respective States as follows: David W. Márquez of 
Alaska, Bill Lockyer of California, Richard Blumenthal of Connecticut, 
Lawrence Wasden of Idaho, Michael A. Cox of Michigan, Jeremiah W. 
Nixon of Missouri, Brian Sandoval of Nevada, Patricia A. Madrid of 
New Mexico, Wayne Stenehjem of North Dakota, W. A. Drew Edmondson 
of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Mark Shurtleff of 
Utah, and Pat Crank of Wyoming; for the Multistate Tax Commission by 
Frank D. Katz; and for the National Association of Convenience Stores 
et al. by William Perry Pendley and J. Scott Detamore. 

Briefs of amici curiae urging affirmance were filed for the Hoopa Valley 
Tribe et al. by Thomas P. Schlosser and Rob Roy Smith; for the Inter-
Tribal Transportation Association by Geoffrey D. Strommer, F. Michael 
Willis, and Charles A. Hobbs; for the National Intertribal Tax Alliance 
et al. by Richard A. Guest, Marcelino Gomez, Thomas Van Norman, Paul 
W. Shagen, Marjorie B. Gell, Gary S. Pitchlynn, and O. Joseph Williams; 
for NCAI et al. by Carter G. Phillips, Virginia A. Seitz, Reid Peyton 
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Justice Thomas delivered the opinion of the Court. 

The State of Kansas imposes a tax on the receipt of motor 
fuel by fuel distributors within its boundaries. Kansas ap
plies that tax to motor fuel received by non-Indian fuel dis
tributors who subsequently deliver that fuel to a gas station 
owned by, and located on, the Reservation of the Prairie 
Band Potawatomi Nation (Nation). The Nation maintains 
that this application of the Kansas motor fuel tax is an im
permissible affront to its sovereignty. The Court of Appeals 
agreed, holding that the application of the Kansas tax to fuel 
received by a non-Indian distributor, but subsequently deliv
ered to the Nation, was invalid under the interest-balancing 
test set forth in White Mountain Apache Tribe v. Bracker, 
448 U. S. 136 (1980). But the Bracker interest-balancing 
test applies only where “a State asserts authority over the 
conduct of non-Indians engaging in activity on the reserva
tion.” Id., at 144. It does not apply where, as here, a state 
tax is imposed on a non-Indian and arises as a result of 
a transaction that occurs off the reservation. Accordingly, 
we reverse. 

I 

The Nation is a federally recognized Indian Tribe whose 
reservation is on United States trust land in Jackson County, 
Kansas. The Nation owns and operates a casino on its res
ervation. In order to accommodate casino patrons and other 
reservation-related traffic, the Nation constructed, and now 
owns and operates, a gas station on its reservation next to 
the casino. Seventy-three percent of the station’s fuel sales 
are made to casino patrons, while 11 percent of the station’s 
fuel sales are made to persons who live or work on the reser
vation. The Nation purchases fuel for its gas station from 
non-Indian distributors located off its reservation. Those 
distributors pay a state fuel tax on their initial receipt of 

Chambers, and Riyaz A. Kanji; and for the Sac and Fox Nation of Missouri 
in Kansas and Nebraska et al. by Thomas Weathers. 
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motor fuel, Kan. Stat. Ann. § 79–3408 (2003 Cum. Supp.),1 and 
pass along the cost of that tax to their customers, including 
the Nation.2 

The Nation sells its fuel within 2 cents per gallon of the 
prevailing market price. Prairie Band Potawatomi Nation 
v. Richards, 379 F. 3d 979, 982 (CA10 2004). It does so not
withstanding the distributor’s decision to pass along the cost 
of the State’s fuel tax to the Nation, and the Nation’s decision 
to impose its own tax on the station’s fuel sales in the amount 
of 16 cents per gallon of gasoline and 18 cents per gallon of 
diesel (increased to 20 cents for gasoline and 22 cents for 
diesel in January 2003). Ibid. The Nation’s fuel tax gener
ates approximately $300,000 annually, funds that the Nation 
uses for “ ‘constructing and maintaining roads, bridges and 
rights-of-way located on or near the Reservation,’ ” including 
the access road between the state-funded highway and the 
casino. Ibid. 

The Nation brought an action in Federal District Court for 
declaratory judgment and injunctive relief from the State’s 
collection of motor fuel tax from distributors who deliver fuel 
to the reservation. The District Court granted summary 
judgment in favor of the State. Applying the Bracker 
interest-balancing test, it determined that the balance of 
state, federal, and tribal interests tilted in favor of the State. 
The court reached this determination because “it is undis
puted that the legal incidence of the tax is directed off
reservation at the fuel distributors,” Prairie Band Potawa
tomi Nation v. Richards, 241 F. Supp. 2d 1295, 1311 (Kan. 

1 The Kansas Legislature recently amended the fuel tax statute. 2005 
Kan. Sess. Laws ch. 46. The text of the sections to which we refer re
mains the same, although the subsection numbers have changed. For con
sistency, our subsection references are to the 2003 version applied by the 
lower courts and cited by the parties. 

2 The record does not clearly establish whether the distributor passed 
along the cost of the tax to the Nation’s gas station. At oral argument, 
petitioner acknowledged that the record was unclear, but represented that 
the distributor was in fact passing along the cost of the tax to the Nation. 
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2003), and because the ultimate purchasers of the fuel, non-
Indian casino patrons, receive the bulk of their governmental 
services from the State, id., at 1309. The court held that 
the State’s tax did not interfere with the Nation’s right of 
self-government, adding that “a tribe cannot oust a state 
from any power to tax on-reservation purchases by nonmem
bers of the tribe by simply imposing its own tax on the trans
actions or by otherwise earning its revenues from the tribal 
business.” Id., at 1311. 

The Court of Appeals for the Tenth Circuit reversed. 379 
F. 3d 979 (2004). It determined that, under Bracker, the 
balance of state, federal, and tribal interests favored the 
Tribe. The Tenth Circuit reasoned that the Nation’s fuel 
revenues were “derived from value generated primarily on 
its reservation,” 379 F. 3d, at 984—namely, the creation of a 
new fuel market by virtue of the presence of the casino—and 
that the Nation’s interests in taxing this reservation-created 
value to raise revenue for reservation infrastructure out
weighed the State’s “general interest in raising revenues,” 
id., at 986. We granted certiorari, 543 U. S. 1186 (2005), and 
now reverse. 

II 

Although we granted certiorari to determine whether 
Kansas may tax a non-Indian distributor’s off-reservation 
receipt of fuel without being subject to the Bracker interest
balancing test, Pet. for Cert. i, the Nation maintains that 
Kansas’ “tax is imposed not on the off-reservation receipt of 
fuel, but on its on-reservation sale and delivery,” Brief for 
Respondent 11 (emphasis in original). As the Nation recog
nizes, under our Indian tax immunity cases, the “who” and 
the “where” of the challenged tax have significant conse
quences. We have determined that “[t]he initial and fre
quently dispositive question in Indian tax cases . . . is  who 
bears the legal incidence of [the] tax,” Oklahoma Tax 
Comm’n v. Chickasaw Nation, 515 U. S. 450, 458 (1995) (em
phasis added), and that the States are categorically barred 
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from placing the legal incidence of an excise tax “on a tribe 
or on tribal members for sales made inside Indian country” 
without congressional authorization, id., at 459 (emphasis 
added). We have further determined that, even when a 
State imposes the legal incidence of its tax on a non-Indian 
seller, the tax may nonetheless be pre-empted if the trans
action giving rise to tax liability occurs on the reservation 
and the imposition of the tax fails to satisfy the Bracker 
interest-balancing test. See 448 U. S. 136 (holding that 
state taxes imposed on on-reservation logging and hauling 
operations by non-Indian contractor are invalid under the 
interest-balancing test); cf. Central Machinery Co. v. Ari
zona Tax Comm’n, 448 U. S. 160 (1980) (holding that the 
Indian trader statutes pre-empted Arizona’s tax on a non-
Indian seller’s on-reservation sales). 

The Nation maintains that it is entitled to prevail under 
the categorical bar articulated in Chickasaw because “[t]he 
fairest reading of the statute is that the legal incidence of 
the tax actually falls on the Tribe [on the reservation].” 
Brief for Respondent 17, n. 5. The Nation alternatively 
maintains it is entitled to prevail even if the legal incidence 
of the tax is on the non-Indian distributor because, according 
to the Nation, the tax arises out of a distributor’s on
reservation transaction with the Tribe and is therefore sub
ject to the Bracker balancing test. Brief for Respondent 15. 
We address the “who” and the “where” of Kansas’ motor fuel 
tax in turn. 

A 

Kansas law specifies that “the incidence of [the motor fuel] 
tax is imposed on the distributor of the first receipt of 
the motor fuel.” Kan. Stat. Ann. § 79–3408(c) (2003 Cum. 
Supp.). We have suggested that such “dispositive language” 
from the state legislature is determinative of who bears the 
legal incidence of a state excise tax. Chickasaw, supra, at 
461. But even if the state legislature had not employed such 
“dispositive language,” thereby requiring us instead to look 
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to a “fair interpretation of the taxing statute as written and 
applied,” California Bd. of Equalization v. Chemehuevi 
Tribe, 474 U. S. 9, 11 (1985) (per curiam), we would nonethe
less conclude that the legal incidence of the tax is on the 
distributor. 

Kansas law makes clear that it is the distributor, rather 
than the retailer, that is liable to pay the motor fuel tax. 
Section 79–3410(a) (1997) provides, in relevant part, that 
“[e]very distributor . . . shall compute and shall pay to the 
director . . . the amount of [motor fuel] taxes due to the 
state.” While the distributors are “entitled” to pass along 
the cost of the tax to downstream purchasers, see § 79–3409 
(2003 Cum. Supp.), they are not required to do so. In sum, 
the legal incidence of the Kansas motor fuel tax is on the 
distributor. The lower courts reached the same conclusion. 
379 F. 3d, at 982 (“The Kansas legislature structured the tax 
so that its legal incidence is placed on non-Indian distribu
tors”); 241 F. Supp. 2d, at 1311 (“[I]t is undisputed that the 
legal incidence of the tax is directed off-reservation at the 
fuel distributors”); see also Sac and Fox Nation of Missouri 
v. Pierce, 213 F. 3d 566, 578 (CA10 2000) (“[T]he legal inci
dence of the [Kansas] tax law as presently written falls on 
the fuel distributors rather than on the Tribes”); Winnebago 
Tribe of Nebraska v. Kline, 297 F. Supp. 2d 1291, 1294 (Kan. 
2004) (“Under the Kansas statutory scheme, the legal inci
dence of the state’s fuel tax falls on the ‘distributor of first 
receipt’ of such fuel”); Sac and Fox Nation of Missouri v. 
LaFaver, 31 F. Supp. 2d 1298, 1307 (Kan. 1998) (“[T]he stat
utes are extremely clear in providing that the tax in question 
is imposed upon the distributor”). And the Kansas Depart
ment of Revenue, the state agency charged with administer
ing the motor fuel tax, has concluded likewise. See Letter 
from David J. Heinemann, Office of Administrative Appeals, 
to Mark A. Burghart, Written Final Determination in Re
quest for Informal Conference for Reconsideration of Agency 
Action, Davies Oil Co., Inc., Docket No. 01–970 (Jan. 3, 2002) 
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(hereinafter Kansas Dept. of Revenue Letter) (“The legal 
incidence of the Kansas fuel tax rests with Davies, the dis
tributor, who is up-stream from Nation, the retailer”). 

The United States, as amicus, contends that this conclu
sion is foreclosed by the Kansas Supreme Court’s decision in 
Kaul v. State Dept. of Revenue, 266 Kan. 464, 970 P. 2d 60 
(1998). The United States reads Kaul as holding that the 
legal incidence of Kansas’ motor fuel tax rests on the Indian 
retailers, rather than on the non-Indian distributors. And, 
under the United States’ view, so long as the Kansas Su
preme Court’s “ ‘definitive determination as to the operating 
incidence’ ” of its fuel tax is “ ‘consistent with the statute’s 
reasonable interpretation,’ ” it should be “ ‘deemed conclu
sive.’ ” Brief for United States as Amicus Curiae 10 (quot
ing Gurley v. Rhoden, 421 U. S. 200, 208 (1975)). 

We disagree with the United States’ interpretation of 
Kaul. In Kaul, two members of the Citizen Band Potawa
tomi Tribe of Oklahoma sought to enjoin the enforcement of 
Kansas’ fuel tax on fuel delivered to their gas station located 
on the Prairie Band Potawatomi Tribe of Kansas’ Reserva
tion. The Kansas Supreme Court determined that the sta
tion owners had standing to challenge the tax because the 
statute provided that the distributor was entitled to “ ‘charge 
and collect such tax . . . as a part of the  selling price.’ ” 
Kaul, supra, at 474, 970 P. 2d, at 67 (quoting Kan. Stat. Ann. 
§ 79–3409 (1995); emphasis deleted). The court determined 
that the station owners were not entitled to an injunction, 
however, because they were not members of a Kansas tribe 
and thus there had “been no showing by Retailers that 
payment of fuel tax to Kansas interferes with the self
government of a Kansas tribe or a Kansas tribal member.” 
266 Kan., at 477, 970 P. 2d, at 69. The court then noted that 
“the legal incidence of the tax on motor fuel rests on non
tribal members and does not affect the Potawatomi Indian 
reservation within the state of Kansas.” Ibid. 
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Kaul does not foreclose our determination that the distrib
utor bears the legal incidence of the Kansas motor fuel tax. 
As an initial matter, it is unclear whether the court’s refer
ence to “nontribal members” is a reference to the non-tribal
member retailers or the non-tribal-member distributors. At 
the very least, Kaul’s imprecise language cannot be charac
terized as a definitive determination. Moreover, the 1998 
amendments to the Kansas fuel provisions, including the 
amendment to § 79–3408(c) that provides that “the incidence 
of this tax is imposed on the distributor,” were not applied 
in Kaul. Id., at 473, 970 P. 2d, at 66 (identifying provisions 
that were repealed in 1998 as being “in effect during the 
period relevant to this case”); id., at 474, 970 P. 2d, at 67 
(noting that a “critical statute” to its holding was the 1995 
version of § 79–3409, which was amended in 1998). Accord
ingly, Kaul did not speak authoritatively on the provisions 
before us today. 

B 

The Nation maintains that we must apply the Bracker 
interest-balancing test, irrespective of the identity of the 
taxpayer (i. e., the party bearing the legal incidence), be
cause the Kansas fuel tax arises as a result of the on
reservation sale and delivery of the motor fuel. See Brief 
for Respondent 15. Notably, however, the Nation presented 
a starkly different interpretation of the statute in the pro
ceedings before the Court of Appeals, arguing that “[t]he 
balancing test is appropriate even though the legal incidence 
of the tax is imposed on the Nation’s non-Indian distributor 
and is triggered by the distributor’s receipt of fuel outside 
the reservation.” Appellant’s Reply Brief in No. 03–3218 
(CA10), p. 3 (emphasis added); see also 241 F. Supp. 2d, at 
1311 (District Court observing that “it is undisputed that the 
legal incidence of the tax is directed off-reservation at the 
fuel distributors”). A “fair interpretation of the taxing stat
ute as written and applied,” Chemehuevi Tribe, 474 U. S., at 
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11, confirms that the Nation’s interpretation of the statute 
before the Court of Appeals was correct. 

As written, the Kansas fuel tax provisions state that “the 
incidence of this tax is imposed on the distributor of the first 
receipt of the motor fuel and such taxes shall be paid but 
once. Such tax shall be computed on all motor-vehicle fuels 
or special fuels received by each distributor, manufacturer 
or importer in this state and paid in the manner provided 
for herein . . . .”  Kan. Stat. Ann. § 79–3408(c) (2003 Cum. 
Supp.). Under this provision, the distributor who initially 
receives the motor fuel is liable for payment of the fuel tax, 
and the distributor’s tax liability is determined by calculat
ing the amount of fuel received by the distributor. 

Section 79–3410(a) (1997) confirms that it is the distribu
tor’s off-reservation receipt of the motor fuel, and not any 
subsequent event, that establishes tax liability. That sec
tion provides: 

“[E]very distributor, manufacturer, importer, exporter 
or retailer of motor-vehicle fuels or special fuels, on or 
before the 25th day of each month, shall render to the 
director . . . a report certified to be true and correct 
showing the number of gallons of motor-vehicle fuels or 
special fuels received by such distributor, manufacturer, 
importer, exporter or retailer during the preceding cal
endar month . . . . Every distributor, manufacturer or 
importer within the time herein fixed for the rendering 
of such reports, shall compute and shall pay to the direc
tor at the director’s office the amount of taxes due to 
the state on all motor-vehicle fuels or special fuels re
ceived by such distributor, manufacturer or importer 
during the preceding calendar month.” 

Thus, Kansas law expressly provides that a distributor’s 
monthly tax obligations are determined by the amount of 
fuel received by the distributor during the preceding month. 
See Kline, 297 F. Supp. 2d, at 1294 (“The distributor must 
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compute and remit the tax each month for the fuel received 
by the distributor in the State of Kansas”). 

The Nation disagrees. It contends that what is taxed is 
not the distributors’ (off-reservation) receipt of the fuel, but 
rather the distributors’ use, sale, or delivery of the motor 
fuel—in this case, the distributors’ (on-reservation) sale or 
delivery to the Nation. The Nation grounds support for this 
proposition in § 79–3408(a) (2003 Cum. Supp.). That section 
provides that “[a] tax . . . is hereby imposed on the use, sale 
or delivery of all motor vehicle fuels or special fuels which 
are used, sold or delivered in this state for any purpose what
soever.” But this section cannot be read in isolation. If it 
were, it would permit Kansas to tax the same fuel multiple 
times—namely, every time fuel is sold, delivered, or used. 
Section 79–3408(a) must be read in conjunction with subsec
tion (c), which specifies that “the incidence of this tax is im
posed on the distributor of the first receipt of the motor fuel 
and such taxes shall be paid but once.” (Emphasis added.) 
The identity of the single, taxable event is revealed in the 
very next sentence of subsection (c), which provides that 
“[s]uch tax shall be computed on all . . . fuels received by 
each distributor.” (Emphasis added.) In short, the “use, 
sale or delivery” that triggers tax liability is the sale or de
livery of the fuel to the distributor. The Kansas Depart
ment of Revenue has issued a final determination reaching 
the same conclusion. See Kansas Dept. of Revenue Letter 
(“[P]ursuant to the Kansas Motor Fuel Tax Act . . . the state 
fuel tax was imposed on Davies, a distributor, when Davies 
first received the fuel at its business, a site located off of 
Nation’s reservation” (emphasis added)). 

The Nation claims further support for its interpretation 
of the statute in § 79–3408(d) (2003 Cum. Supp.). Section 
79–3408(d) permits distributors to obtain deductions from 
the Kansas motor fuel tax for certain postreceipt transac
tions, such as sale or delivery of fuel for export from the 
State and sale or delivery of fuel to the United States. 



546US1 Unit: $U11 [08-22-08 15:19:52] PAGES PGT: OPIN

108 WAGNON v. PRAIRIE BAND POTAWATOMI NATION 

Opinion of the Court 

§§ 79–3408(d)(1)–(2). The Nation argues that these exemp
tions make it impossible for a distributor to calculate its “ul
timate tax liability” without knowing “whether, where, and 
to whom the fuel is ultimately sold or delivered.” Brief for 
Respondent 15. The Nation infers from these provisions 
that the taxable event is actually the distributors’ postre
ceipt delivery of fuel to retailers such as the Nation, rather 
than the distributors’ initial receipt of the fuel. 

The Nation’s theory suffers from a number of conceptual 
defects. First, under Kansas law, a distributor must pay the 
tax even for fuel that sits in its inventory—fuel that is not 
(or at least has not yet been) used, sold, or delivered by the 
distributor.3 But the Nation’s interpretation presumes that 
the tax is owed only on a distributor’s postreceipt use, sale, 
or delivery of fuel. As this interpretation cannot be recon
ciled with the manner in which the Kansas motor fuel tax is 

3 This understanding of the application of the Kansas fuel tax is con
firmed by the form that fuel distributors are required to fill out each month 
pursuant to Kan. Stat. Ann. § 79–3410 (1997). See Kansas Form MF–52, 
available at http://www.ksrevenue.org/pdf/forms/mf52.pdf (as visited Nov. 
21, 2005, and available in Clerk of Court’s case file). The form instructs 
distributors to enter in line 1 “the total net gallons of gasoline, gasohol 
and special fuel received or imported” during the preceding month. Id., 
at 2. The distributors may then “[e]nter the deductions that apply to your 
business” in lines 2(a)-to-(e) for the preceding month. Those deductions 
include “[n]et gallons of fuel exported from Kansas,” “[n]et gallons of fuel 
sold to the U. S. Government,” “[n]et gallons of fuel sold for aviation pur
poses,” and “[n]et gallons of dyed diesel fuel received for the month,” the 
very deductions described in § 79–3408(d), ibid. (emphasis in original). 
The distributor’s tax liability is then calculated by subtracting the total 
deductions from the total fuel received, and applying the 2.5 percent han
dling allowance to the difference. Thus, the event that generates a dis
tributor’s tax liability is its receipt of fuel. And the distributor must pay 
tax on that fuel even if it is not subsequently delivered or sold. While a 
distributor may decrease its tax liability by engaging in transactions that 
entitle it to deductions, such as by selling or delivering fuel to an exempt 
entity like the United States, its tax liability is unaffected by sales or 
deliveries to nonexempt entities like the Nation. 

http://www.ksrevenue.org/pdf/forms/mf52.pdf
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actually applied, it must be rejected.4 Second, the availabil
ity of tax deductions does not change the nature of the tax
able event, here the distributor’s receipt of the fuel. By 
analogy, an individual federal income taxpayer may reduce 
his tax liability by paying home mortgage interest. But 
that entitlement does not render the taxable event anything 
other than the receipt of income by the taxpayer. See 
26 U. S. C. § 1 (2000 ed. and Supp. II), § 163(h) (2000 ed.); 
cf. North American Oil Consol. v. Burnet, 286 U. S. 417, 
424 (1932) (federal income tax liability arises when “a tax
payer . . . has received income”). 

Finally, the Nation contends that its interpretation of the 
statute is supported by Kan. Stat. Ann. § 79–3417 (1997), 
which permits a refund—in certain circumstances—for de
stroyed fuel. However, the Nation’s interpretation is actu
ally foreclosed by that section. Section 79–3417 entitles a 
distributor to a “refund from the state of the amount of 
motor-vehicle fuels or special fuels tax paid on any . . . fuels 
of 100 gallons or more in quantity, which are lost or de
stroyed at any one time while such distributor is the owner 
thereof,” provided the distributor supplies the required noti
fication and documentation to the State. This section illus
trates that a distributor pays taxes for fuel in its possession 
that it has not delivered or sold, and is only entitled to the 
refund described in this section for tax it has already paid 

4 Indeed, the dissent acknowledges that tax is owed on fuel a distributor 
receives and holds in inventory—and thus implicitly concedes that the dis
tributors’ off-reservation receipt of motor fuel is the event that gives rise 
to tax liability. See post, at 120 (opinion of Ginsburg, J.). While the 
dissent contends that such tax is ultimately “effectively offset” by a subse
quent delivery of the inventoried fuel, ibid., the dissent does not explain 
the meaning of this opaque contention. A distributor’s subsequent deliv
ery of fuel to the Nation or any other fuel retailer in Kansas has no effect 
on tax that it has already paid in a preceding month. Indeed, the distrib
utor does not report delivery to retailers on its monthly tax return. See 
Kansas Form MF–52. And a distributor must pay the tax even if the fuel 
is never delivered. 
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on fuel that is subsequently destroyed. While this section 
does not specify the event that gives rise to the distributor’s 
tax liability, it forecloses the Nation’s contention that such 
liability does not arise until fuel is sold or delivered to a 
nonexempt entity. 

III 

Although Kansas’ fuel tax is imposed on non-Indian dis
tributors based upon those distributors’ off-reservation re
ceipt of motor fuel, the Tenth Circuit concluded that the tax 
was nevertheless still subject to the interest-balancing test 
this Court set forth in Bracker, 448 U. S. 136. As Bracker 
itself explained, however, we formulated the balancing test 
to address the “difficult questio[n]” that arises when “a State 
asserts authority over the conduct of non-Indians engaging 
in activity on the reservation.” Id., at 144–145 (emphasis 
added). The Bracker interest-balancing test has never been 
applied where, as here, the State asserts its taxing authority 
over non-Indians off the reservation. And although we have 
never addressed this precise issue, our Indian tax immunity 
cases counsel against such an application. 

A 

We have applied the balancing test articulated in Bracker 
only where “the legal incidence of the tax fell on a nontribal 
entity engaged in a transaction with tribes or tribal mem
bers,” Arizona Dept. of Revenue v. Blaze Constr. Co., 526 
U. S. 32, 37 (1999), on the reservation. See Bracker, supra 
(motor carrier license and use fuel taxes imposed on on
reservation logging and hauling operations by non-Indian 
contractor); Department of Taxation and Finance of N. Y. v. 
Milhelm Attea & Bros., 512 U. S. 61 (1994) (various taxes 
imposed on non-Indian purchasers of goods retailed on
reservation); Cotton Petroleum Corp. v. New Mexico, 490 
U. S. 163 (1989) (state severance tax imposed on non-Indian 
lessee’s on-reservation production of oil and gas); Ramah 
Navajo School Bd., Inc. v. Bureau of Revenue of N. M., 458 
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U. S. 832 (1982) (state gross receipts tax imposed on private 
contractor’s proceeds from the construction of a school on the 
reservation); Washington v. Confederated Tribes of Colville 
Reservation, 447 U. S. 134 (1980) (cigarette and sales taxes 
imposed on on-reservation purchases by nonmembers); 
Central Machinery Co., 448 U. S. 160 (tax imposed on on
reservation sale of farm machinery to Tribe). Similarly, the 
cases identified in Bracker as supportive of the balancing 
test were exclusively concerned with the on-reservation con
duct of non-Indians. See Warren Trading Post Co. v. Ari
zona Tax Comm’n, 380 U. S. 685 (1965) (gross proceeds tax 
imposed on non-Indian retailer on Navajo Indian Reserva
tion); Thomas v. Gay, 169 U. S. 264 (1898) (state property tax 
imposed on cattle owned by non-Indian lessees of tribal 
land); Williams v. Lee, 358 U. S. 217 (1959) (holding the state 
courts lacked jurisdiction over dispute between non-Indian, 
on-reservation retailer and Indian debtors).5 

5 Our recent discussion in Oklahoma Tax Comm’n v. Chickasaw Nation, 
515 U. S. 450 (1995), regarding the application of the interest-balancing 
test to motor fuel taxes is not to the contrary. In Chickasaw, we noted 
in dicta that, “if the legal incidence of the tax rests on non-Indians, no 
categorical bar prevents enforcement of the tax; if the balance of federal, 
state, and tribal interests favors the State, and federal law is not to the 
contrary, the State may impose its levy, and may place on a tribe or tribal 
members ‘minimal burdens’ in collecting the toll.” Id., at 459 (citation 
omitted). Chickasaw did not purport to expand the applicability of White 
Mountain Apache Tribe v. Bracker, 448 U. S. 136 (1980), to an off
reservation tax on non-Indians. Indeed, the quoted sentence reveals that 
Chickasaw discussed the applicability of the interest-balancing test in the 
context of a tax that is collected by the tribe—a tax that necessarily arises 
from on-reservation conduct. 

Moreover, in purporting to craft a “ ‘bright-line standard’ ” in that case, 
we noted that Oklahoma “generally is free” to impose the legal incidence 
of its motor fuel tax on the consumer—who purchases fuel on the reserva
tion—and then require the Indian retailers to “ ‘collect and remit the 
levy.’ ” 515 U. S., at 460. If Oklahoma would have been free to impose 
the legal incidence of its fuel tax downstream from the Indian retailers, 
then Kansas should be equally free to impose the legal incidence of its fuel 
tax upstream from Indian retailers notwithstanding the applicability of 
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Limiting the interest-balancing test exclusively to on
reservation transactions between a nontribal entity and a 
tribe or tribal member is consistent with our unique Indian 
tax immunity jurisprudence. We have explained that this 
jurisprudence relies “heavily on the doctrine of tribal sover
eignty  . . . which  historically gave state law ‘no role to play’ 
within a tribe’s territorial boundaries.” Oklahoma Tax 
Comm’n v. Sac and Fox Nation, 508 U. S. 114, 123–124 (1993) 
(quoting McClanahan v. Arizona Tax Comm’n, 411 U. S. 
164, 168 (1973)). We have further explained that the doc
trine of tribal sovereignty, which has a “significant geograph
ical component,” Bracker, supra, at 151, requires us to “re
vers[e]” the “ ‘general rule’ ” that “ ‘exemptions from tax 
laws should . . . be  clearly expressed.’ ” Sac and Fox, supra, 
at 124 (quoting McClanahan, supra, at 176). And we have 
determined that the geographical component of tribal sover
eignty “ ‘provide[s] a backdrop against which the applicable 
treaties and federal statutes must be read.’ ” Sac and Fox, 
supra, at 124 (quoting McClanahan, supra, at 172). Indeed, 
the particularized inquiry we set forth in Bracker relied spe
cifically on that backdrop. See 448 U. S., at 144–145 (noting 
that where “a State asserts authority over the conduct of 
non-Indians engaging in activity on the reservation . .  . we  
have examined the language of the relevant federal treaties 
and statutes in terms of both the broad policies that underlie 
them and the notions of sovereignty that have developed 
from historical traditions of tribal independence” (emphasis 
added)). 

We have taken an altogether different course, by contrast, 
when a State asserts its taxing authority outside of Indian 
country. Without applying the interest-balancing test, we 

the interest-balancing test. Indeed, the Chickasaw dicta should apply 
a fortiori here; the upstream approach is less burdensome on the Tribe 
because it does not include the collecting and remitting requirements that 
typically, and permissibly, accompany a consumer tax. 
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have permitted the taxation of the gross receipts of an off
reservation, Indian-owned ski resort, Mescalero Apache 
Tribe v. Jones, 411 U. S. 145 (1973), and the taxation of in
come earned by Indians working on reservation but living 
off reservation, Chickasaw, 515 U. S. 450. In these cases, 
we have concluded that “[a]bsent express federal law to the 
contrary, Indians going beyond reservation boundaries have 
generally been held subject to nondiscriminatory state law 
otherwise applicable to all citizens of the State.” Mescalero 
Apache, supra, at 148–149; Chickasaw, supra, at 465 (quot
ing Mescalero Apache, supra, at 148–149). If a State may 
apply a nondiscriminatory tax to Indians who have gone be
yond the boundaries of the reservation, then it follows that 
it may apply a nondiscriminatory tax where, as here, the tax 
is imposed on non-Indians as a result of an off-reservation 
transaction. In these circumstances, the interest-balancing 
test set forth in Bracker is inapplicable. Cf. Blaze Constr., 
526 U. S., at 37 (declining to apply the Bracker interest
balancing test “where a State seeks to tax a transaction 
[on reservation] between the Federal Government and its 
non-Indian private contractor”). 

The application of the interest-balancing test to the Kan
sas motor fuel tax is not only inconsistent with the special 
geographic sovereignty concerns that gave rise to that test, 
but also with our efforts to establish “bright-line stand
ard[s]” in the context of tax administration. 526 U. S., at 
37 (“The need to avoid litigation and to ensure efficient tax 
administration counsels in favor of a bright-line standard for 
taxation of federal contracts, regardless of whether the 
contracted-for activity takes place on Indian reservations”); 
cf. Chickasaw, supra, at 460 (noting that the legal incidence 
test “ ‘provide[s] a reasonably bright-line standard’ ”); 
County of Yakima v. Confederated Tribes and Bands of 
Yakima Nation, 502 U. S. 251, 267–268 (1992). Indeed, we 
have recognized that the Bracker interest-balancing test 
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“only cloud[s]” our efforts to establish such standards. 
Blaze Constr., supra, at 37. Under the Nation’s view, how
ever, any off-reservation tax imposed on the manufacture or 
sale of any good imported by the Nation or one of its mem
bers would be subject to interest balancing. Such an expan
sion of the application of the Bracker test is not supported 
by our cases. 

Nor is the Nation entitled to interest balancing by virtue 
of its claim that the Kansas motor fuel tax interferes with its 
own motor fuel tax. As an initial matter, this is ultimately a 
complaint about the downstream economic consequences of 
the Kansas tax. As the owner of the station, the Nation 
will keep every dollar it collects above its operating costs. 
Given that the Nation sells gas at prevailing market rates, 
its decision to impose a tax should have no effect on its net 
revenues from the operation of the station; it should not mat
ter whether those revenues are labeled “profits” or “tax pro
ceeds.” The Nation merely seeks to increase those reve
nues by purchasing untaxed fuel. But the Nation cannot 
invalidate the Kansas tax by complaining about a decrease 
in revenues. See Colville, 447 U. S., at 156 (“Washington 
does not infringe the right of reservation Indians to ‘make 
their own laws and be ruled by them,’ Williams v. Lee, 358 
U. S. 217, 220 (1959), merely because the result of imposing 
its taxes will be to deprive the Tribes of revenues which they 
currently are receiving”). Nor would our analysis change if 
we accorded legal significance to the Nation’s decision to 
label a portion of the station’s revenues as tax proceeds. 
See id., at 184, n. 9 (Rehnquist, J., concurring in part, concur
ing in result in part, and dissenting in part) (“When two 
sovereigns have legitimate authority to tax the same trans
action, exercise of that authority by one sovereign does not 
oust the jurisdiction of the other. If it were otherwise, we 
would not be obligated to pay federal as well as state taxes 
on our income or gasoline purchases. Economic burdens on 
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the competing sovereign . . . do not alter the concurrent na
ture of the taxing authority”).6 

B 

Finally, the Nation contends that the Kansas motor fuel 
tax is invalid notwithstanding the inapplicability of the 
interest-balancing test, because it “exempts from taxation 
fuel sold or delivered to all other sovereigns,” and is there
fore impermissibly discriminatory. Brief for Respondent 
17–20 (emphasis deleted); Kan. Stat. Ann. §§ 79–3408(d)(1)– 
(2) (2003 Cum. Supp.). But the Nation is not similarly situ
ated to the sovereigns exempted from the Kansas fuel tax. 
While Kansas uses the proceeds from its fuel tax to pay for 
a significant portion of the costs of maintaining the roads 
and bridges on the Nation’s reservation, including the main 
highway used by the Nation’s casino patrons, Kansas offers 
no such services to the several States or the Federal Govern
ment. Moreover, to the extent Kansas fuel retailers bear 
the cost of the fuel tax, that burden falls equally upon all 
retailers within the State regardless of whether those retail
ers are located on an Indian reservation. Accordingly, the 
Kansas motor fuel tax is not impermissibly discriminatory. 

* * * 

For the foregoing reasons, we hold that the Kansas motor 
fuel tax is a nondiscriminatory tax imposed on an off
reservation transaction between non-Indians. Accordingly, 
the tax is valid and poses no affront to the Nation’s sover
eignty. The judgment of the Court of Appeals is reversed. 

It is so ordered. 

6 These authorities also foreclose the Nation’s contention that the Kansas 
motor fuel tax is invalid, irrespective of the applicability of Bracker, 448 
U. S. 136, because it interferes with the Nation’s right to self-government. 
See Brief for Respondent 45–47. 
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Justice Ginsburg, with whom Justice Kennedy joins, 
dissenting. 

The Kansas fuel tax at issue is imposed on distributors, 
passed on to retailers, and ultimately paid by gas station 
customers. Out-of-state sales are exempt, as are sales to 
other distributors, the United States, and U. S. Government 
contractors. Fuel lost or destroyed, and thus not sold, is 
also exempt. But no statutory exception attends sales to 
Indian tribes or their members. Kan. Stat. Ann. §§ 79–3408; 
79–3409; 79–3417 (1997 and 2003 Cum. Supp.). 

The Prairie Band Potawatomi Nation (hereinafter Nation) 
maintains a casino and related facilities on its reservation. 
On nearby tribal land, as an adjunct to its casino, the Nation 
built, owns, and operates a gas station known as the Nation 
Station. Some 73% of the Nation Station’s customers are 
casino patrons or employees. Prairie Band Potawatomi 
Nation v. Richards, 379 F. 3d 979, 982 (CA10 2004). The 
Nation imposes its own tax on fuel sold at the Nation Sta
tion, pennies per gallon less than Kansas’ tax. Ibid.1 

Both the Nation and the State have authority to tax 
fuel sales at the Nation Station. See Merrion v. Jicarilla 
Apache Tribe, 455 U. S. 130, 137 (1982) (describing “[t]he 
power to tax [as] an essential attribute of Indian sover
eignty[,] . . . a  necessary instrument of self-government and 
territorial management,” which “enables a tribal govern
ment to raise revenues for its essential services”). As a 
practical matter, however, the two tolls cannot coexist. 379 
F. 3d, at 986. If the Nation imposes its tax on top of Kansas’ 
tax, then unless the Nation operates the Nation Station at 
a substantial loss, scarcely anyone will fill up at its pumps. 
Effectively double-taxed, the Nation Station must operate as 
an unprofitable venture, or not at all. In these circum

1 The Federal Government also imposes a tax on the “removal, entry, or 
sale” of all motor fuel. 26 U. S. C. § 4081(a)(1). Neither the State nor 
the Nation contests the applicability of this tax to fuel destined for the 
Nation Station. 
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stances, which tax is paramount? Applying the interest
balancing approach described in White Mountain Apache 
Tribe v. Bracker, 448 U. S. 136 (1980), the Court of Appeals 
for the Tenth Circuit held that “the Kansas tax, as applied 
here, is preempted because it is incompatible with and out
weighed by the strong tribal and federal interests against 
the tax.” 379 F. 3d, at 983. I agree and would affirm the 
Court of Appeals’ judgment. 

I 

Understanding Bracker is key to the inquiry here. 
Bracker addressed the question whether a State should be 
preempted from collecting otherwise lawful taxes from non-
Indians in view of the burden consequently imposed upon a 
tribe or its members. In that case, Arizona sought to en
force its fuel-use and vehicle-license taxes against a non-
Indian enterprise that contracted with the White Mountain 
Apache Tribe to harvest timber from reservation forests. 
448 U. S., at 138–140. The Court recognized that Arizona’s 
levies raised difficult questions concerning “the bounda
ries between state regulatory authority and tribal self
government.” Id., at 141. Determining whether taxes for
mally imposed on non-Indians are preempted, the Court 
instructed, should not turn “on mechanical or absolute 
conceptions of state or tribal sovereignty, but [calls] for a 
particularized inquiry into the nature of the state, federal, 
and tribal interests at stake.” Id., at 145. This inquiry is 
“designed to determine whether, in the specific context, the 
exercise of state authority would violate federal law,” ibid., 
or “unlawfully infringe ‘on the right of reservation Indians 
to make their own laws and be ruled by them,’ ” id., at 142 
(quoting Williams v. Lee, 358 U. S. 217, 220 (1959)). Apply
ing the interest-balancing approach, the Court concluded 
that “the proposed exercise of state authority [was] imper
missible” because “it [was] undisputed that the economic bur
den of the asserted taxes will ultimately fall on the Tribe,” 
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“the Federal Government has undertaken comprehensive 
regulation of the harvesting and sale of tribal timber,” and 
the state officials were “unable to justify the taxes except 
in terms of a generalized interest in raising revenue.” 448 
U. S., at 151. 

The Court has repeatedly applied the interest-balancing 
approach described in Bracker in evaluating claims that 
state taxes levied on non-Indians should be preempted be
cause they undermine tribal and federal interests.2 In 
many cases, both pre- and post-Bracker, a balancing analysis 
has yielded a decision upholding application of the state tax 
in question. See, e. g., Cotton Petroleum Corp. v. New Mex
ico, 490 U. S. 163, 183–187 (1989) (State permitted to impose 
a severance tax on a non-Indian company that leased tribal 
land for oil and gas production); Washington v. Confederated 
Tribes of Colville Reservation, 447 U. S. 134, 154–159 (1980) 
(State permitted to tax non-Indians’ purchases of cigarettes 
from on-reservation tribal retailers); Moe v. Confederated 
Salish and Kootenai Tribes of Flathead Reservation, 425 
U. S. 463, 481–483 (1976) (same). Sometimes, however, par
ticularized inquiry has resulted in a holding that federal 
or tribal interests are superior. See, e. g., Ramah Navajo 
School Bd., Inc. v. Bureau of Revenue of N. M., 458 U. S. 
832, 843–846 (1982) (State prohibited from imposing gross
receipts tax on a non-Indian contractor constructing an on
reservation tribal school). 

Kansas contends that the interest-balancing approach is 
not suitably employed to assess its fuel tax for these reasons: 
(1) The Kansas Legislature imposed the legal incidence of 

2 The Court has also applied the interest-balancing approach to other 
forms of state regulation relating to Indian tribal societies. See, e. g., 
California v. Cabazon Band of Mission Indians, 480 U. S. 202, 216–217 
(1987) (State prohibited from regulating non-Indian customers of tribal 
bingo operation); New Mexico v. Mescalero Apache Tribe, 462 U. S. 324, 
333–343 (1983) (Mescalero II) (State barred from enforcing game laws 
against non-Indians for on-reservation hunting and fishing). 
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the tax on the distributor—here, a non-Indian enterprise— 
not on retailers or their customers; and (2) the distributor’s 
liability is triggered when it receives fuel from its supplier— 
a transaction that occurs off reservation. Reply Brief 2–6. 
Given these circumstances, Kansas urges and the Court ac
cepts, no balancing is in order. See ante, at 12–13; Brief for 
Petitioner 6, 14–21. It is irrelevant in the State’s calculus 
that its approach would effectively nullify the tribal fuel tax. 

I note first that Kansas’ placement of the legal incidence 
of the fuel tax is not as clear and certain as the State sug
gests and the Court holds. True, the statute states that 
“the incidence of this tax is imposed on the distributor of the 
first receipt of the motor fuel.” Kan. Stat. Ann. § 79–3408(c) 
(2003 Cum. Supp.). But the statute declares initially that 
the tax “is hereby imposed on the use, sale or delivery of all 
motor vehicle fuels . . . used, sold or delivered in this state 
for any purpose whatsoever,” § 79–3408(a), and it authorizes 
distributors to pass on the tax to retailers, § 79–3409. No
tably, the statute excludes from taxation several “trans
actions,” including the “sale or delivery of motor-vehicle 
fuel . . . for export from the state of Kansas to any other state 
or territory or to any foreign country”; “sale or delivery . . . 
to the United States”; “sale or delivery . . . to a contrac
tor for use in performing work for the United States”; and 
“sale or delivery . . .  to  another duly licensed distributor.” 
§ 79–3408(d). Kansas also excludes from taxation “lost or 
destroyed” fuel, which is never sold by the distributor. 
§ 79–3417 (1997). These provisions indicate not only that 
the Kansas Legislature anticipated that distributors would 
shift the tax burden further downstream. They reveal as 
well where the Court’s analysis of the fuel tax goes awry. 

When all the exclusions are netted out, the Kansas tax is 
imposed not on all the distributor’s receipts, but effectively 
only on fuel actually resold by the distributor to an in-state 
nonexempt purchaser. To illustrate: Suppose in January a 
distributor acquires 100,000 gallons of fuel and promptly sells 
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80,000 to in-state nonexempt purchasers and 20,000 to ex
empt purchasers, for example, the United States or a U. S. 
contractor. The distributor would compute its tax liability 
by “deducting” the 20,000 gallons, see ante, at 108, n. 3, but 
would remit tax only on the 80,000 gallons bought by in-state 
nonexempt retailers.3 If the distributor elected to build in
ventory in January by holding an additional 10,000 gallons 
for resale in February, Kansas would tax in January, but the 
distributor would effectively offset in February the tax paid 
in January on the inventory buildup. Again, in the end, only 
fuel actually sold to in-state nonexempt buyers would be bur
dened by Kansas’ fuel tax.4 

Kansas’ attribution of controlling effect to the formal legal 
incidence of the tax rests in part on the State’s misreading 
of Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U. S. 
450 (1995). See Brief for Petitioner 8, 16–20. The Court in 
that case distinguished instances in which the legal incidence 
of a State’s excise tax rests on a tribe or tribal members, 
from instances in which the legal incidence rests on non-
Indians. When “the legal incidence . . . rests on a tribe or 
on tribal members for sales made inside Indian country,” the 
Court said, “the tax cannot be enforced absent clear congres

3 The Court analogizes the fuel excise tax “deduction” of exempt sales 
to the federal income tax deduction for home mortgage interest. Ante, 
at 109. The analogy is misconceived. An excise tax “deduction” bears 
no realistic resemblance to a personal income tax deduction provided by 
Congress for a nonbusiness personal expense. An excise tax “deduction,” 
however, may fairly be compared to the standard income tax treatment of 
merchandise returns. In any period, goods returned and held for resale 
offset goods sold, so that only net sales yield gross profits for taxation 
purposes. See 26 CFR § 1.446–1(a)(4)(i) (2005); cf. § 1.458–1(g) (adjust
ments under elective treatment of certain post-year-end returns of maga
zines, paperback books, and recordings). 

4 If in February, the 10,000 gallons were destroyed and thus not sold, 
Kansas would nonetheless offset the fuel tax burden as Kan. Stat. Ann. 
§ 79–3417 (1997) provides, because these gallons would never be sold to 
in-state nonexempt buyers. 
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sional authorization.” 515 U. S., at 459. This “bright-line 
standard,” id., at 460, is sensitive to the sovereign status 
of Indian tribes, and reflects the Court’s recognition that 
“tribal sovereignty is dependent on, and subordinate to, only 
the Federal Government, not the States.” Colville, 447 
U. S., at 154.5 

When a State places the legal incidence of its tax on non-
Indians, however, no similarly overt disrespect for a tribe’s 
independence and dignity is displayed. In cases of this 
genre, Chickasaw Nation recognized, the Court has resisted 
adoption of a categorical rule. In lieu of attributing disposi
tive significance to the legal incidence, the Court has focused 
on the particular levy, and has evaluated the federal, state, 
and tribal interests at stake. 515 U. S., at 459; see Cotton 
Petroleum, 490 U. S., at 176 (Instead of a “mechanical or ab
solute” test, the Court has “applied a flexible pre-emption 
analysis sensitive to the particular facts and legislation in
volved. Each case ‘requires a particularized examination of 
the relevant state, federal, and tribal interests.’ ” (quoting 
Ramah, 458 U. S., at 838)). 

Chickasaw Nation did observe that “if a State is unable 
to enforce a tax because the legal incidence of the impost 
is on Indians or Indian tribes, the State generally is free 
to amend its law to shift the tax’s legal incidence.” 515 
U. S., at 460. Kansas took the cue. After our decision in 
Chickasaw Nation, Kansas amended its fuel tax statute to 
state that “the incidence of this tax is imposed on the distrib
utor.” Kan. Stat. Ann. § 79–3408(c) (2003 Cum. Supp.); see 
1998 Kan. Sess. Laws, ch. 96, § 2, pp. 450–451; see also Kaul 

5 The standard also accords with our repeated admonition that a State 
may not “unlawfully infringe ‘on the right of reservation Indians to make 
their own laws and be ruled by them.’ ” White Mountain Apache Tribe 
v. Bracker, 448 U. S. 136, 142 (1980) (quoting Williams v. Lee, 358 U. S. 
217, 220 (1959)). Accord Mescalero II, 462 U. S., at 332–333; McClanahan 
v. Arizona Tax Comm’n, 411 U. S. 164, 171–172 (1973). 
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v. State Dept. of Revenue, 266 Kan. 464, 474, 970 P. 2d 60, 
67 (1998).6 

Kansas is mistaken, however, regarding the legal signifi
cance of this shift. Chickasaw Nation clarified only that a 
State could shift the legal incidence to non-Indians so as to 
avoid the categorical bar applicable when a state excise tax 
is imposed directly on a tribe or tribal members for on
reservation activity. 515 U. S., at 460. At the same time, 
Chickasaw Nation indicated that a shift in the legal inci
dence of the kind Kansas has legislated would trigger—not 
foreclose—interest balancing. Ibid.7 

Kansas and the Court heavily rely upon Mescalero Apache 
Tribe v. Jones, 411 U. S. 145 (1973) (Mescalero I). That case 
involved a ski resort operated by the Mescalero Apache 
Tribe on off-reservation land leased from the Federal Gov
ernment. This Court upheld New Mexico’s imposition of a 
tax on the gross receipts of the resort. Balancing was not in 
order, the Court explained, because the Tribe had ventured 
outside its own domain, and was fairly treated, for gross re
ceipts purposes, just as a non-Indian enterprise would be. 
In such cases, the Court observed, an express-preemption 
standard is appropriately applied. As the Court put it: 
“Absent express federal law to the contrary, Indians going 

6 As earlier observed, supra, at 119, Kansas retained the opening decla
ration that the tax “is hereby imposed on the use, sale or delivery of all 
motor vehicle fuels . . .  used, sold or delivered in this state for any purpose 
whatsover.” Kan. Stat. Ann. § 79–3408(a) (2003 Cum. Supp.). 

7 The only “bright-line standard” Chickasaw Nation advanced is the cat
egorical bar on tolls imposed directly on tribes or their members. 515 
U. S., at 460. No doubt a tribal retailer may find an upstream state tax 
on its suppliers less burdensome than a downstream tax on its consumers. 
See ante, at 111, n. 5. But administrative ease is hardly the dispositive 
consideration. The Court has never limited interest balancing to state 
taxes imposed on the non-Indian consumers of tribal enterprises; it has 
also applied this approach to state regulation of the non-Indian suppliers 
of tribal enterprises. See, e. g., Department of Taxation and Finance of 
N. Y. v. Milhelm Attea & Bros., 512 U. S. 61, 73–75 (1994). 
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beyond reservation boundaries have generally been held 
subject to nondiscriminatory state law otherwise applicable 
to all citizens of the State.” Id., at 148–149. Accord Chick
asaw Nation, 515 U. S., at 462–465 (State permitted to tax 
income of tribal members residing outside Indian country). 
Cases of the Mescalero I kind, however, do not touch and 
concern what is at issue in the instant case: taxes for
mally imposed on nonmembers that nonetheless burden on
reservation tribal activity. 

Conceding that “we have never addressed th[e] precise 
issue” this case poses, the Court asserts that “our Indian tax 
immunity cases counsel against” application of the Bracker 
interest-balancing test to Kansas’ fuel tax as it impacts on 
the Nation Station. Ante, at 110. The Court so maintains 
on the ground that the Kansas fuel tax is imposed on a non-
Indian and is unrelated to activity “on the reservation.” 
Ante, at 110–113. As earlier explained, see supra, at 121, 
one can demur to the assertion that the legal incidence of 
the tax falls on the distributor, a nontribal entity. With re
spect to sales and deliveries to the Nation Station, however, 
the nontribal entity can indeed be described as “engaged in 
[an on-reservation] transaction with [a tribe].” Arizona 
Dept. of Revenue v. Blaze Constr. Co., 526 U. S. 32, 37 (1999). 

The reservation destination of fuel purchased by the Na
tion Station does not show the requisite engagement, in the 
Court’s view, but I do not comprehend why. The destination 
of the fuel counts not only under § 79–3408(a) (2003 Cum. 
Supp.) (fuel tax “is hereby imposed on . . . all  motor vehicle 
fuels . . . used, sold or delivered in this state”).8 To whom 
and where the distributor sells are the criteria that deter
mine the “transactions” on which “[n]o tax is . . . imposed,” 
§ 79–3408(d), and, correspondingly, the transactions on which 

8 Because § 79–3408(a) (2003 Cum. Supp.) does not aid the Court’s theory 
that the State’s tax operates entirely off reservation, the Court essentially 
reads the provision out of the statute, or treats it as harmless surplus. 
See ante, at 107. 
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the tax is imposed. As earlier explained, see supra, at 119– 
120, the tax is in reality imposed only on fuel actually resold 
by the distributor to an in-state nonexempt purchaser. 
Here, that purchaser is the Nation Station, plainly an on
reservation venture.9 

Balancing tests have been criticized as rudderless, afford
ing insufficient guidance to decisionmakers. See Colville, 
447 U. S., at 176 (Rehnquist, J., concurring in part, concur
ring in result in part, and dissenting in part) (criticizing the 
“case-by-case litigation which has plagued this area of the 
law”); Brief for Petitioner 30–32. Pointed as the criticism 
may be, one must ask, as in life’s choices generally, what 
is the alternative. “The principle of tribal self-government, 
grounded in notions of inherent sovereignty and in congres
sional policies, seeks an accommodation between the inter
ests of the Tribes and the Federal Government, on the one 
hand, and those of the State, on the other.” Colville, 447 
U. S., at 156. No “bright-line” test is capable of achieving 
such an accommodation with respect to state taxes formally 

9 At the Court of Appeals level, the Nation presented no “starkly differ
ent interpretation of the statute.” Ante, at 105. This Court, in citing 
Appellant’s Reply Brief in No. 03–3218 (CA10), p. 3, to the contrary, appar
ently failed to read on. At page 12, the Reply Brief states: “The fact that 
the state tax is technically imposed off-reservation on a non-Indian is not 
controlling. The state tax is directed at and burdens reservation value.” 
Moreover, it is surely putting words in the Nation’s mouth to assert that 
“[u]nder the Nation’s view . . .  any  off-reservation tax imposed on the manu
facture or sale of any good imported by the Nation or one of its members 
would be subject to interest balancing.” Ante, at 114. The Nation itself 
expressly “does not contend . . . that a non-discriminatory, off-reservation 
state tax of general applicability may be precluded simply because the tax 
has an adverse economic impact on a Tribe or its members.” Brief for 
Respondent 1. As the Nation points out and the Court of Appeals com
prehended, “the actual issue presented here [is] the permissibility of a 
state tax that effectively nullifies a Tribe’s power to impose a comparable 
tax on fuel sold at market price by a tribally owned, on-reservation gas 
station.” Ibid. (emphasis in original); see Prairie Band Potawatomi Na
tion v. Richards, 379 F. 3d 979, 986 (CA10 2004). 
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imposed on non-Indians, but impacting on-reservation ven
tures. The one the Court adopts inevitably means, so long 
as the State officially places the burden on the non-Indian 
distributor in cases of this order, the Tribe loses. Faute 
de mieux and absent congressional instruction otherwise, 
I would adhere to precedent calling for “a particularized in
quiry into the nature of the state, federal, and tribal inter
ests at stake.” Bracker, 448 U. S., at 145. 

II 
I turn to the question whether the Court of Appeals cor

rectly balanced the competing interests in this case. Kansas 
and the Nation both assert a substantial interest in using 
their respective fuel taxes to raise revenue for road mainte
nance. Weighing competing state and tribal interests in 
raising revenue for public works, Colville observed: 

“While the Tribes do have an interest in raising reve
nues for essential governmental programs, that interest 
is strongest when the revenues are derived from value 
generated on the reservation by activities involving the 
Tribes and when the taxpayer is the recipient of tribal 
services. The State also has a legitimate governmental 
interest in raising revenues, and that interest is likewise 
strongest when the tax is directed at off-reservation 
value and when the taxpayer is the recipient of state 
services.” 447 U. S., at 156–157. 

In Colville, it was “painfully apparent” that outsiders had no 
reason to travel to Indian reservations to buy cigarettes 
other than the bargain prices tribal smokeshops charged by 
virtue of their claimed exemption from state taxation. Id., 
at 154–155. The Court upheld the State of Washington’s 
taxes on cigarette purchases by nonmembers at tribal 
smokeshops. No “principl[e] of federal Indian law,” the 
Court said, “authorize[s] Indian tribes . . . to market an ex
emption from state taxation to persons who would normally 
do their business elewhere.” Id., at 155. 
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This case, as the Court of Appeals recognized, bears scant 
resemblance to Colville. “[I]n stark contrast to the smoke
shops in Colville,” the Nation here is not using its asserted 
exemption from state taxation to lure non-Indians onto its 
reservation. 379 F. 3d, at 985. The Nation Station is not 
visible from the state highway, and it advertises no exemp
tion from the State’s fuel tax. Including the Nation’s tax, 
the Nation Station sells fuel “ ‘within 2¢ per gallon of the 
price prevailing in the local market.’ ” Id., at 982 (quoting 
the Nation’s expert’s report); see also App. 36–40.10 The 
Nation Station’s draw, therefore, is neither price nor prox
imity to the highway; rather, the Nation Station operates 
almost exclusively as an amenity for people driving to and 
from the casino. 

The Tenth Circuit regarded as valuable to its assessment 
the opinion of the Nation’s expert, which concluded: “ ‘[T]he 
Tribal and State taxes are mutually exclusive and only one 
can be collected without reducing the [Nation Station’s] fuel 
business to virtually zero.’ ” 379 F. 3d, at 986. Kansas 
“submitted [no] contradictory evidence” and did not argue 
that the expert opinion offered by the Nation was “either 
incorrect or exaggerated.” Ibid.11 In this respect, the case 

10 Tribes, it should be plain, cannot prevail in the interest-balancing anal
ysis simply because they tax the same product or activity that the State 
seeks to tax. See Washington v. Confederated Tribes of Colville Reser
vation, 447 U. S. 134, 156 (1980). Otherwise, “the Tribes could impose a 
nominal tax and open chains of discount stores at reservation borders, 
selling goods of all descriptions at deep discounts and drawing custom 
from surrounding areas.” Id., at 155; see infra, at 130. 

11 At oral argument, it was suggested that the Nation Station might pass 
on both taxes to its customers if it were willing to forgo some of its profits. 
Tr. of Oral Arg. 3–6, 25–27, 48–50. This speculation apparently did not 
take account of the opinion and explanation of the Nation’s expert, which 
stands uncontradicted in the record developed in the lower courts. More
over, the Nation’s counsel informed the Court: “[T]he [T]ribe is being 
forced right now to subsidize the sales at the [Nation S]tation at a loss, 
which it’s doing for the balance of this litigation.” Id., at 25; cf. ante, 
at 114–115. 
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is indeed novel. It is the first case in which a Tribe demon
strated below that the imposition of a state tax would pre
vent the Tribe from imposing its own tax. Cf. Cotton Petro
leum, 490 U. S., at 185 (state and tribal taxes were not 
mutually exclusive because “the Tribe could, in fact, increase 
its taxes without adversely affecting on-reservation oil and 
gas development”). 

The Court of Appeals considered instructive this Court’s 
decision in California v. Cabazon Band of Mission Indians, 
480 U. S. 202 (1987). See 379 F. 3d, at 985. The Court there 
held that tribal and federal interests outweighed state inter
ests in regulating tribe-operated facilities for bingo and 
other games. Cabazon, 480 U. S., at 219–220. Distinguish
ing Colville, the Court pointed out that the Tribes in Caba
zon “[were] not merely importing a product onto the reserva
tio[n] for immediate resale to non-Indians”; they had “built 
modern facilities” and provided “ancillary services” so that 
customers would come in increasing numbers and “spend ex
tended periods of time” playing their “well-run games.” 480 
U. S., at 219; see also New Mexico v. Mescalero Apache 
Tribe, 462 U. S. 324, 327, 341 (1983) (Mescalero II) (State 
barred from regulating hunting and fishing on-reservation 
where the Tribe had constructed a “resort complex” and de
veloped wildlife and land resources). 

As in Cabazon, so here, the Nation Station is not “merely 
importing a product onto the reservatio[n] for immediate re
sale to non-Indians” at a stand-alone retail outlet. 480 U. S., 
at 219. Fuel sales at the Nation Station are “an integral 
and essential part of the [Tribe’s] on-reservation gaming en
terprise.” 379 F. 3d, at 984. The Nation built the Nation 
Station as a convenience for its casino patrons and, but for 
the casino, there would be no market for fuel in this other
wise remote area. Id., at 982. 

The Court of Appeals further emphasized that the 
Nation’s “interests here are strengthened because of its need 
to raise fuel revenues to construct and maintain reservation 
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roads, bridges, and related infrastructure without state as
sistance.” Id., at 985. The Nation’s fuel revenue comes 
exclusively from the Nation Station, and that revenue (ap
proximately $300,000 annually) may be used only for “ ‘con
structing and maintaining roads, bridges and rights-of-way 
located on or near the reservation.’ ” Id., at 985–986 (quot
ing Prairie Band Potawatomi Law and Order Code § 10–6–7 
(2003)). 

The Nation’s interests coincide with “strong federal inter
ests in promoting tribal economic development, tribal self
sufficiency, and strong tribal governments.” 379 F. 3d, at 
986. The United States points to the poor condition of In
dian reservation roads, documented in federal reports, condi
tions that affect not only driving safety, but also the ability 
to furnish emergency medical, fire, and police services on 
an expedited basis, transportation to schools and jobs, and 
the advancement of economic activity critical to tribal self
sufficiency. Brief for United States as Amicus Curiae 26; 
see, e. g., Dept. of Interior, Bureau of Indian Affairs, TEA–21 
Reauthorization Resource Paper: Transportation Serving 
Native American Lands (May 2003). The shared interest of 
the Federal Government and the Nation in improving reser
vation roads is reflected in Department of the Interior regu
lations implementing the Indian Reservation Roads Pro
gram. See 69 Fed. Reg. 43090 (2004); 25 CFR § 170 et seq. 
(2005). The regulations aim at enhancing the ability of 
tribal governments to promote road construction and main
tenance. They anticipate that tribes will supplement fed
eral funds with their own revenues, including funds gained 
from a “[t]ribal fuel tax.” § 170.932(d). Because the Na
tion’s roads are integrally related to its casino enterprise, 
they also further federal interests in tribal economic devel
opment advanced by the Indian Gaming Regulatory Act, 102 
Stat. 2467, 25 U. S. C. § 2701 et seq. 

Against these strong tribal and federal interests, Kansas 
asserts only its “general interest in raising revenues.” 379 
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F. 3d, at 986. “Kansas’ interest,” as the Court of Appeals 
observed, “is not at its strongest.” Id., at 987. By effec
tively taxing the Nation Station, Kansas would be deriving 
revenue “primarily from value generated on the reservation” 
by the Nation’s casino. Ibid. Moreover, the revenue Kan
sas would gain from applying its tax to fuel destined for the 
Nation Station appears insubstantial when compared with 
the total revenue ($6.1 billion in 2004) the State annually 
collects through the tax. See id., at 982; Brief for Respond
ent 12 (observing that “[t]he tax revenues at issue—roughly 
$300,000 annually—are less than one-tenth of one percent of 
the total state fuel tax revenues”). 

The Court asserts that “Kansas uses the proceeds from its 
fuel tax to pay for a significant portion of the costs of main
taining the roads and bridges on the Nation’s reservation.” 
Ante, at 115. The record reveals a different reality. Ac
cording to the affidavit of the Director of the Nation’s Road 
and Bridge Department, Kansas and its subdivisions have 
failed to provide proper maintenance even on their own roads 
running through the reservation. App. 79. As a result, the 
Nation has had to assume responsibility for a steadily grow
ing number of road miles within the reservation (roughly 
118 of the 212 total miles in 2000). Ibid.; see also Brief for 
Respondent 3, 40, 44–45. Of greater significance, Kansas 
expends none of its fuel tax revenue on the upkeep or im
provement of tribally owned reservation roads. 379 F. 3d, 
at 986–987; cf. Ramah, 458 U. S., at 843, n. 7 (“This case 
would be different if the State were actively seeking tax 
revenues for the purpose of constructing, or assisting in the 
effort to provide, adequate [tribal services].”). In contrast, 
Kansas sets aside a significant percentage of its fuel tax rev
enues (over 40% in 1999) for counties and localities. Kan. 
Stat. Ann. § 79–3425 (2003 Cum. Supp.); see also § 79–34,142 
(1997) (prescribing allocation formula); 1999 Kan. Sess. 
Laws, ch. 137, § 37, p. 1124. And, as indicated earlier, supra, 
at 118–120, Kansas accords the Nation no dispensation based 
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on the Nation’s sovereign status. The Nation thus receives 
neither a state exemption so that it can impose its own fuel 
tax, nor a share of the State’s fuel tax revenues. Accord
ingly, the net result of invalidating Kansas’ tax as applied to 
fuel distributed to the Nation Station would be a somewhat 
more equitable distribution of road maintenance revenues 
in Kansas. 

Kansas argues that, were the Nation to prevail in this 
case, nothing would stop the Nation from reducing its tax in 
order to sell gas below the market price. Brief for Peti
tioner 30. Colville should quell the State’s fears in this re
gard. Were the Nation to pursue such a course, it would 
be marketing an exemption, much as the smokeshops did in 
Colville, and hence, interest balancing would likely yield a 
judgment for the State. See 447 U. S., at 155–157. In any 
event, as the Nation points out, the State could guard against 
the risk that “Tribes will impose a ‘nominal tax’ and sell 
goods at a deep discount on the reservation.” Brief for Re
spondent 34–35. The State could provide a credit for any 
tribal tax imposed or enact a state tax that applies only to 
the extent that the Nation fails to impose an equivalent 
tribal tax. Id., at 35. 

Today’s decision is particularly troubling because of the 
cloud it casts over the most beneficial means to resolve con
flicts of this order. In Oklahoma Tax Comm’n v. Citizen 
Band Potawatomi Tribe of Okla., 498 U. S. 505 (1991), the 
Court counseled that States and tribes may enter into agree
ments establishing “a mutually satisfactory regime for the 
collection of this sort of tax.” Id., at 514; see also Nevada 
v. Hicks, 533 U. S. 353, 393 (2001) (O’Connor, J., concurring 
in part and concurring in judgment) (describing various 
state-tribal agreements); Brief for United States as Amicus 
Curiae 28–29, and n. 12; Brief for National Intertribal Tax 
Alliance et al. as Amici Curiae; Ansson, State Taxation of 
Non-Indians Who Do Business With Indian Tribes: Why Sev
eral Recent Ninth Circuit Holdings Reemphasize the Need 
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for Indian Tribes to Enter Into Taxation Compacts With 
Their Respective States, 78 Ore. L. Rev. 501, 546 (1999) 
(“More than 200 Tribes in eighteen states have resolved their 
taxation disputes by entering into intergovernmental agree
ments.”).12 By truncating the balancing-of-interests ap
proach, the Court has diminished prospects for cooperative 
efforts to achieve resolution of taxation issues through con
structive intergovernmental agreements. 

In sum, the Nation operates the Nation Station in order 
to provide a service for patrons at its casino without, in any 
way, seeking to attract bargain hunters on the lookout for 
cheap gas. Kansas’ collection of its tax on fuel destined for 
the Nation Station will effectively nullify the Nation’s tax, 
which funds critical reservation road-building programs, en
deavors not aided by state funds. I resist that unbalanced 
judgment. 

* * * 

For the reasons stated, I would affirm the judgment of the 
Court of Appeals for the Tenth Circuit. 

12 In 1992, Kansas and the Nation negotiated an intergovernmental tax 
compact. App. 20–26. When the initial five-year term expired, the State 
declined to renew the agreement. Brief for United States as Amicus 
Curiae 3–4. 
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MARTIN et ux. v. FRANKLIN CAPITAL CORP. et al. 

certiorari to the united states court of appeals for 
the tenth circuit 

No. 04–1140. Argued November 8, 2005—Decided December 7, 2005 

In removing petitioner Martins’ state-court class action to federal court 
on diversity grounds, respondents (collectively, Franklin) acknowledged 
that the amount in controversy was not clear from the face of the state
court complaint, but argued that this requirement for federal diversity 
jurisdiction was nonetheless satisfied under precedent suggesting that 
punitive damages and attorney’s fees could be aggregated in making the 
calculation. The District Court denied the Martins’ motion to remand 
to state court and eventually dismissed the case with prejudice. Re
versing and remanding with instructions to remand to state court, the 
Tenth Circuit agreed with the Martins that their suit failed to satisfy the 
amount-in-controversy requirement and rejected Franklin’s aggregation 
theory under decisions issued after the District Court’s remand decision. 
The latter court then denied the Martins’ motion for attorney’s fees 
because Franklin had legitimate grounds for believing this case fell 
within federal-court jurisdiction. Affirming, the Tenth Circuit dis
agreed with the Martins’ argument that attorney’s fees should be 
granted on remand as a matter of course under 28 U. S. C. § 1447(c), 
which provides that a remand order “may require payment of just costs 
and any actual expenses, including attorney fees,” but provides little 
guidance on when fees are warranted. The court noted that fee awards 
are left to the district court’s discretion, subject to review only for abuse 
of discretion; pointed out that, under Circuit precedent, the key factor 
in deciding whether to award fees is the propriety of removal; and held 
that, because Franklin had relied on case law only subsequently held to 
be unsound, its basis for removal was objectively reasonable, and the 
fee denial was not an abuse of discretion. 

Held: Absent unusual circumstances, attorney’s fees should not be 
awarded under § 1447(c) when the removing party has an objectively 
reasonable basis for removal. Conversely, where no objectively reason
able basis exists, fees should be awarded. This Court rejects the 
Martins’ argument for adopting a strong presumption in favor of award
ing fees. The reasons for adopting such a presumption in Newman v. 
Piggie Park Enterprises, Inc., 390 U. S. 400, 402 (per curiam), are ab
sent here. Also rejected is Franklin’s argument that § 1447(c) simply 
grants courts jurisdiction to award costs and attorney’s fees when other
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wise warranted. Were the statute strictly jurisdictional, there would 
be no need to limit awards to “just” costs; any award authorized by 
other provisions of law would presumably be “just.” The Court there
fore gives the statute its natural reading: Section 1447(c) authorizes 
courts to award costs and fees, but only when such an award is just. 
That standard need not be defined narrowly, as the Solicitor General 
argues, by awarding fees only on a showing that the unsuccessful party’s 
position was frivolous, unreasonable, or without foundation. Chris
tiansburg Garment Co. v. EEOC, 434 U. S. 412, 422, and Flight Attend
ants v. Zipes, 491 U. S. 754, 762, distinguished. The fact that a § 1447(c) 
fee award is discretionary does not mean that there is no governing 
legal standard. When applying fee-shifting statutes, the Court has 
found limits in “ ‘the large objectives’ ” of the relevant Act. E. g., id., 
at 759. The appropriate test for awarding fees under § 1447(c) should 
recognize Congress’ desire to deter removals intended to prolong litiga
tion and impose costs on the opposing party, while not undermining 
Congress’ basic decision to afford defendants a right to remove as a 
general matter, when the statutory criteria are satisfied. In light of 
these “ ‘large objectives,’ ” the standard for awarding fees should turn 
on the reasonableness of the removal. In applying the general rule 
of reasonableness, district courts retain discretion to consider whether 
unusual circumstances warrant a departure in a given case. A court’s 
reasons for departing, however, should be “faithful to the purposes” of 
awarding fees under § 1447(c). Fogerty v. Fantasy, Inc., 510 U. S. 517, 
534, n. 19. Pp. 136–141. 

393 F. 3d 1143, affirmed. 

Roberts, C. J., delivered the opinion for a unanimous Court. 

Sam Heldman argued the cause for petitioners. With 
him on the briefs were Hilary E. Ball, Michael P. Malakoff, 
and James M. Pietz. 

Jan T. Chilton argued the cause for respondents. With 
him on the brief was Ronald J. Segel.* 

*Briefs of amici curiae urging affirmance were filed for the United 
States by Solicitor General Clement, Assistant Attorney General Keisler, 
Deputy Solicitor General Hungar, James A. Feldman, Michael Jay 
Singer, and Michael E. Robinson; and for the Product Liability Advisory 
Council, Inc., by Robert N. Weiner and Robert D. Rosenbaum. 
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Chief Justice Roberts delivered the opinion of the 
Court. 

A civil case commenced in state court may, as a general 
matter, be removed by the defendant to federal district 
court, if the case could have been brought there originally. 
28 U. S. C. § 1441 (2000 ed. and Supp. II). If it appears that 
the federal court lacks jurisdiction, however, “the case shall 
be remanded.” § 1447(c). An order remanding a removed 
case to state court “may require payment of just costs and 
any actual expenses, including attorney fees, incurred as a 
result of the removal.” Ibid. Although § 1447(c) expressly 
permits an award of attorney’s fees, it provides little guid
ance on when such fees are warranted. We granted certio
rari to determine the proper standard for awarding attor
ney’s fees when remanding a case to state court. 

I 

Petitioners Gerald and Juana Martin filed a class-action 
lawsuit in New Mexico state court against respondents 
Franklin Capital Corporation and Century-National Insur
ance Company (collectively, Franklin). Franklin removed 
the case to Federal District Court on the basis of diversity 
of citizenship. See §§ 1332, 1441 (2000 ed. and Supp. II). In 
its removal notice, Franklin acknowledged that the amount 
in controversy was not clear from the face of the complaint— 
no reason it should be, since the complaint had been filed in 
state court—but argued that this requirement for federal 
diversity jurisdiction was nonetheless satisfied. In so ar
guing, Franklin relied in part on precedent suggesting that 
punitive damages and attorney’s fees could be aggregated in 
a class action to meet the amount-in-controversy require
ment. See App. 35. 

Fifteen months later, the Martins moved to remand to 
state court on the ground that their claims failed to satisfy 
the amount-in-controversy requirement. The District 
Court denied the motion and eventually dismissed the case 
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with prejudice. On appeal, the Court of Appeals for the 
Tenth Circuit agreed with the Martins that the suit failed to 
satisfy the amount-in-controversy requirement. The Tenth 
Circuit rejected Franklin’s contention that punitive damages 
and attorney’s fees could be aggregated in calculating the 
amount in controversy, in part on the basis of decisions is
sued after the District Court’s remand decision. The Court 
of Appeals reversed and remanded to the District Court with 
instructions to remand the case to state court. 251 F. 3d 
1284, 1294 (2001). 

Back before the District Court, the Martins moved for at
torney’s fees under § 1447(c). The District Court reviewed 
Franklin’s basis for removal and concluded that, although the 
Court of Appeals had determined that removal was im
proper, Franklin “had legitimate grounds for believing this 
case fell within th[e] Court’s jurisdiction.” App. to Pet. for 
Cert. 20a. Because Franklin “had objectively reasonable 
grounds to believe the removal was legally proper,” the Dis
trict Court denied the Martins’ request for fees. Ibid. 

The Martins appealed again, arguing that § 1447(c) re
quires granting attorney’s fees on remand as a matter of 
course. The Tenth Circuit disagreed, noting that awarding 
fees is left to the “wide discretion” of the district court, sub
ject to review only for abuse of discretion. 393 F. 3d 1143, 
1146 (2004). Under Tenth Circuit precedent, the “ ‘key fac
tor’ ” in deciding whether to award fees under § 1447(c) is 
“ ‘the propriety of defendant’s removal.’ ” Ibid. (quoting 
Excell, Inc. v. Sterling Boiler & Mechanical, Inc., 106 F. 3d 
318, 322 (CA10 1997)). In calculating the amount in contro
versy when it removed the case, Franklin had relied on case 
law only subsequently held to be unsound, and therefore 
Franklin’s basis for removal was objectively reasonable. 
393 F. 3d, at 1148. Because the District Court had not 
abused its discretion in denying fees, the Tenth Circuit af
firmed. Id., at 1151. 
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We granted certiorari, 544 U. S. 998 (2005), to resolve a 
conflict among the Circuits concerning when attorney’s fees 
should be awarded under § 1447(c). Compare, e. g., Horn
buckle v. State Farm Lloyds, 385 F. 3d 538, 541 (CA5 2004) 
(“Fees should only be awarded if the removing defendant 
lacked objectively reasonable grounds to believe the removal 
was legally proper” (internal quotation marks omitted)), 
with Sirotzky v. New York Stock Exchange, 347 F. 3d 985, 
987 (CA7 2003) (“[P]rovided removal was improper, the 
plaintiff is presumptively entitled to an award of fees”), and 
Hofler v. Aetna U. S. Healthcare of Cal., Inc., 296 F. 3d 764, 
770 (CA9 2002) (affirming fee award even when “the defend
ant’s position may be fairly supportable” (internal quotation 
marks omitted)). We hold that, absent unusual circum
stances, attorney’s fees should not be awarded when the 
removing party has an objectively reasonable basis for 
removal. We therefore affirm the judgment of the Tenth 
Circuit. 

II 

The Martins argue that attorney’s fees should be awarded 
automatically on remand, or that there should at least be 
a strong presumption in favor of awarding fees. Section 
1447(c), however, provides that a remand order “may” re
quire payment of attorney’s fees—not “shall” or “should.” 
As Chief Justice Rehnquist explained for the Court in Fo
gerty v. Fantasy, Inc., 510 U. S. 517, 533 (1994), “[t]he word 
‘may’ clearly connotes discretion. The automatic awarding 
of attorney’s fees to the prevailing party would pretermit 
the exercise of that discretion.” Congress used the word 
“shall” often enough in § 1447(c)—as when it specified that 
removed cases apparently outside federal jurisdiction “shall 
be remanded”—to dissuade us from the conclusion that it 
meant “shall” when it used “may” in authorizing an award 
of fees. 

The Martins are on somewhat stronger ground in pressing 
for a presumption in favor of awarding fees. As they ex
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plain, we interpreted a statute authorizing a discretionary 
award of fees to prevailing plaintiffs in civil rights cases to 
nonetheless give rise to such a presumption. Newman v. 
Piggie Park Enterprises, Inc., 390 U. S. 400, 402 (1968) (per 
curiam). But this case is not at all like Piggie Park. In 
Piggie Park, we concluded that a prevailing plaintiff in a 
civil rights suit serves as a “ ‘private attorney general,’ ” 
helping to ensure compliance with civil rights laws and ben
efiting the public by “vindicating a policy that Congress 
considered of the highest priority.” Ibid. We also later 
explained that the Piggie Park standard was appropriate in 
that case because the civil rights defendant, who is required 
to pay the attorney’s fees, has violated federal law. See 
Flight Attendants v. Zipes, 491 U. S. 754, 762 (1989) (“Our 
cases have emphasized the crucial connection between liabil
ity for violation of federal law and liability for attorney’s fees 
under federal fee-shifting statutes”). 

In this case, plaintiffs do not serve as private attorneys 
general when they secure a remand to state court, nor is it 
reasonable to view the defendants as violators of federal law. 
To the contrary, the removal statute grants defendants a 
right to a federal forum. See 28 U. S. C. § 1441 (2000 ed. and 
Supp. II). A remand is necessary if a defendant improperly 
asserts this right, but incorrectly invoking a federal right 
is not comparable to violating substantive federal law. The 
reasons for adopting a strong presumption in favor of award
ing fees that were present in Piggie Park are accordingly 
absent here. In the absence of such reasons, we are left 
with no sound basis for a similar presumption. Instead, had 
Congress intended to award fees as a matter of course to a 
party that successfully obtains a remand, we think that 
“[s]uch a bold departure from traditional practice would have 
surely drawn more explicit statutory language and legisla
tive comment.” Fogerty, supra, at 534. 

For its part, Franklin begins by arguing that § 1447(c) pro
vides little guidance on when fees should be shifted because 
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it is not a fee-shifting statute at all. According to Franklin, 
the provision simply grants courts jurisdiction to award 
costs and attorney’s fees when otherwise warranted, for ex
ample when Federal Rule of Civil Procedure 11 supports 
awarding fees. Although Franklin is correct that the prede
cessor to § 1447(c) was enacted, in part, because courts would 
otherwise lack jurisdiction to award costs on remand, see 
Mansfield, C. & L. M. R. Co. v. Swan, 111 U. S. 379, 386–387 
(1884), there is no reason to assume Congress went no 
further than conferring jurisdiction when it acted. Con
gress could have determined that the most efficient way to 
cure this jurisdictional defect was to create a substantive 
basis for ordering costs. The text supports this view. If 
the statute were strictly jurisdictional, there would be no 
need to limit awards to “just” costs; any award authorized 
by other provisions of law would presumably be “just.” We 
therefore give the statute its natural reading: Section 1447(c) 
authorizes courts to award costs and fees, but only when 
such an award is just. The question remains how to define 
that standard. 

The Solicitor General would define the standard narrowly, 
arguing that fees should be awarded only on a showing that 
the unsuccessful party’s position was “frivolous, unreason
able, or without foundation”—the standard we have adopted 
for awarding fees against unsuccessful plaintiffs in civil 
rights cases, see Christiansburg Garment Co. v. EEOC, 434 
U. S. 412, 421 (1978), and unsuccessful intervenors in such 
cases, see Zipes, supra, at 762. Brief for United States as 
Amicus Curiae 14–16. But just as there is no basis for sup
posing Congress meant to tilt the exercise of discretion in 
favor of fee awards under § 1447(c), as there was in Piggie 
Park, so too there is no basis here for a strong bias against 
fee awards, as there was in Christiansburg Garment and 
Zipes. The statutory language and context strike us as 
more evenly balanced between a pro-award and anti-award 



546US1 Unit: $U12 [08-22-08 15:26:08] PAGES PGT: OPIN

139 Cite as: 546 U. S. 132 (2005) 

Opinion of the Court 

position than was the case in either Piggie Park or Chris
tiansburg Garment and Zipes; we see nothing to persuade 
us that fees under § 1447(c) should either usually be granted 
or usually be denied. 

The fact that an award of fees under § 1447(c) is left to 
the district court’s discretion, with no heavy congressional 
thumb on either side of the scales, does not mean that no 
legal standard governs that discretion. We have it on good 
authority that “a motion to [a court’s] discretion is a motion, 
not to its inclination, but to its judgment; and its judgment 
is to be guided by sound legal principles.” United States v. 
Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Marshall, 
C. J.). Discretion is not whim, and limiting discretion ac
cording to legal standards helps promote the basic principle 
of justice that like cases should be decided alike. See 
Friendly, Indiscretion About Discretion, 31 Emory L. J. 747, 
758 (1982). For these reasons, we have often limited courts’ 
discretion to award fees despite the absence of express legis
lative restrictions. That is, of course, what we did in Piggie 
Park, supra, at 402 (A prevailing plaintiff “should ordinarily 
recover an attorney’s fee unless special circumstances would 
render such an award unjust”), Christiansburg Garment, 
supra, at 422 (“[A] plaintiff should not be assessed his oppo
nent’s attorney’s fees unless a court finds that his claim was 
frivolous, unreasonable, or groundless”), and Zipes, 491 U. S., 
at 761 (Attorney’s fees should be awarded against interve
nors “only where the intervenors’ action was frivolous, un
reasonable, or without foundation”). 

In Zipes, we reaffirmed the principle on which these deci
sions are based: “Although the text of the provision does not 
specify any limits upon the district courts’ discretion to allow 
or disallow fees, in a system of laws discretion is rarely with
out limits.” Id., at 758. Zipes also explains how to discern 
the limits on a district court’s discretion. When applying 
fee-shifting statutes, “we have found limits in ‘the large ob
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jectives’ of the relevant Act, which embrace certain ‘equita
ble considerations.’ ” Id., at 759 (citation omitted).* 

By enacting the removal statute, Congress granted a right 
to a federal forum to a limited class of state-court defend
ants. If fee shifting were automatic, defendants might 
choose to exercise this right only in cases where the right to 
remove was obvious. See Christiansburg Garment, supra, 
at 422 (awarding fees simply because the party did not pre
vail “could discourage all but the most airtight claims, for 
seldom can a [party] be sure of ultimate success”). But 
there is no reason to suppose Congress meant to confer a 
right to remove, while at the same time discouraging its ex
ercise in all but obvious cases. 

Congress, however, would not have enacted § 1447(c) if its 
only concern were avoiding deterrence of proper removals. 
Instead, Congress thought fee shifting appropriate in some 
cases. The process of removing a case to federal court and 
then having it remanded back to state court delays resolu
tion of the case, imposes additional costs on both parties, 
and wastes judicial resources. Assessing costs and fees on 
remand reduces the attractiveness of removal as a method 
for delaying litigation and imposing costs on the plaintiff. 
The appropriate test for awarding fees under § 1447(c) should 
recognize the desire to deter removals sought for the pur
pose of prolonging litigation and imposing costs on the oppos
ing party, while not undermining Congress’ basic decision to 
afford defendants a right to remove as a general matter, 
when the statutory criteria are satisfied. 

*In Fogerty v. Fantasy, Inc., 510 U. S. 517 (1994), we did not identify a 
standard under which fees should be awarded. But that decision did not 
depart from Zipes because we granted certiorari to decide only whether 
the same standard applied to prevailing plaintiffs and prevailing defend
ants. See 510 U. S., at 521. Having decided this question and rejected 
the claim that fee shifting should be automatic, we remanded to the Court 
of Appeals to consider the appropriate test in the first instance. Id., at 
534–535. 



546US1 Unit: $U12 [08-22-08 15:26:08] PAGES PGT: OPIN

141 Cite as: 546 U. S. 132 (2005) 

Opinion of the Court 

In light of these “ ‘large objectives,’ ” Zipes, supra, at 759, 
the standard for awarding fees should turn on the reason
ableness of the removal. Absent unusual circumstances, 
courts may award attorney’s fees under § 1447(c) only where 
the removing party lacked an objectively reasonable basis 
for seeking removal. Conversely, when an objectively rea
sonable basis exists, fees should be denied. See, e. g., Horn
buckle, 385 F. 3d, at 541; Valdes v. Wal-Mart Stores, Inc., 
199 F. 3d 290, 293 (CA5 2000). In applying this rule, district 
courts retain discretion to consider whether unusual circum
stances warrant a departure from the rule in a given case. 
For instance, a plaintiff ’s delay in seeking remand or failure 
to disclose facts necessary to determine jurisdiction may af
fect the decision to award attorney’s fees. When a court 
exercises its discretion in this manner, however, its reasons 
for departing from the general rule should be “faithful to 
the purposes” of awarding fees under § 1447(c). Fogerty, 510 
U. S., at 534, n. 19; see also Milwaukee v. Cement Div., Na
tional Gypsum Co., 515 U. S. 189, 196, n. 8 (1995) (“[A]s is 
always the case when an issue is committed to judicial discre
tion, the judge’s decision must be supported by a circum
stance that has relevance to the issue at hand”). 

* * * 

The District Court denied the Martins’ request for attor
ney’s fees because Franklin had an objectively reasonable 
basis for removing this case to federal court. The Court of 
Appeals considered it a “close question,” 393 F. 3d, at 1148, 
but agreed that the grounds for removal were reasonable. 
Because the Martins do not dispute the reasonableness of 
Franklin’s removal arguments, we need not review the lower 
courts’ decision on this point. The judgment of the Court 
of Appeals is therefore affirmed. 

It is so ordered. 
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LOCKHART v. UNITED STATES et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–881. Argued November 2, 2005—Decided December 7, 2005 

In 2002, the Government began withholding a portion of petitioner’s Social 
Security payments to offset his debt on federally reinsured student 
loans that were more than 10 years overdue. Petitioner sued, arguing 
that the offset was barred by the 10-year statute of limitations of the 
Debt Collection Act of 1982, 31 U. S. C. § 3716(e)(1). The Social Security 
Act generally exempts benefits from attachment or other legal process, 
42 U. S. C. § 407(a), and provides that “[n]o other provision of law . . . 
may be construed to . . . modify . . . this section except to the extent 
that it does so by express reference,” § 407(b). The Higher Education 
Technical Amendments of 1991 eliminated time limitations on suits to 
collect student loans, 20 U. S. C. § 1091a(a)(2)(D). In 1996, the Debt Col
lection Improvement Act subjected Social Security benefits to offset, 
“[n]otwithstanding [§ 407],” 31 U. S. C. § 3716(c)(3)(A)(i). The District 
Court dismissed petitioner’s complaint, and the Ninth Circuit affirmed. 

Held: The United States may offset Social Security benefits to collect 
a student loan debt that has been outstanding for over 10 years. 
Pp. 145–147. 

(a) The Debt Collection Improvement Act makes Social Security ben
efits subject to offset, providing the sort of express reference that 
§ 407(b) says is necessary to supersede the anti-attachment provision. 
P. 145. 

(b) The Higher Education Technical Amendments remove the 10-year 
limit that would otherwise bar offsetting petitioner’s Social Security 
benefits to pay off his student loan debt. Debt collection by Social Se
curity offset was not authorized until five years after this abrogation of 
time limits, but the plain meaning of the Higher Education Technical 
Amendments must be given effect even though Congress may not have 
foreseen all of their consequences, Union Bank v. Wolas, 502 U. S. 151, 
158. Though the Higher Education Technical Amendments, unlike the 
Debt Collection Improvement Act, do not explicitly mention § 407, an 
express reference is only required to authorize attachment in the first 
place. Pp. 145–146. 

(c) Though the Debt Collection Improvement Act retained the Debt 
Collection Act’s general 10-year bar on offset authority, the Higher Edu
cation Technical Amendments retain their effect as a limited exception 



546US1 Unit: $U13 [08-22-08 15:36:16] PAGES PGT: OPIN

143 Cite as: 546 U. S. 142 (2005) 

Opinion of the Court 

to the Debt Collection Act time bar in the student loan context. The 
Court declines to read any meaning into a failed 2004 congressional ef
fort to amend the latter Act to explicitly authorize offset of debts over 
10 years old. See, e. g., United States v. Craft, 535 U. S. 274, 287. 
Pp. 146–147. 

376 F. 3d 1027, affirmed. 

O’Connor, J., delivered the opinion for a unanimous Court. Scalia, J., 
filed a concurring opinion, post, p. 147. 

Brian Wolfman argued the cause for petitioner. With 
him on the briefs was Scott L. Nelson. 

Lisa S. Blatt argued the cause for respondents. With her 
on the brief were Solicitor General Clement, Assistant At
torney General Keisler, Deputy Solicitor General Hun
gar, Barbara C. Biddle, Kent D. Talbert, and Arnold I. 
Havens.* 

Justice O’Connor delivered the opinion of the Court. 

We consider whether the United States may offset Social 
Security benefits to collect a student loan debt that has been 
outstanding for over 10 years. 

I

A


Petitioner James Lockhart failed to repay federally rein
sured student loans that he had incurred between 1984 and 
1989 under the Guaranteed Student Loan Program. These 
loans were eventually reassigned to the Department of Edu
cation, which certified the debt to the Department of the 
Treasury through the Treasury Offset Program. In 2002, 
the Government began withholding a portion of petitioner’s 
Social Security payments to offset his debt, some of which 
was more than 10 years delinquent. 

*Stuart Rossman filed a brief for the National Consumer Law Center 
et al. as amici curiae urging reversal. 
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Petitioner sued in Federal District Court, alleging that 
under the Debt Collection Act’s 10-year statute of limita
tions, the offset was time barred. The District Court dis
missed the complaint, and the Court of Appeals for the Ninth 
Circuit affirmed. 376 F. 3d 1027 (2004). We granted certio
rari, 544 U. S. 998 (2005), to resolve the conflict between the 
Ninth Circuit and the Eighth Circuit, see Lee v. Paige, 376 
F. 3d 1179 (CA8 2004), and now affirm. 

B 

The Debt Collection Act of 1982, as amended, provides 
that, after pursuing the debt collection channels set out in 
31 U. S. C. § 3711(a), an agency head can collect an outstand
ing debt “by administrative offset.” § 3716(a). The avail
ability of offsets against Social Security benefits is limited, 
as the Social Security Act, 49 Stat. 620, as amended, makes 
Social Security benefits, in general, not “subject to execution, 
levy, attachment, garnishment, or other legal process.” 42 
U. S. C. § 407(a). The Social Security Act purports to pro
tect this anti-attachment rule with an express-reference pro
vision: “No other provision of law, enacted before, on, or 
after April 20, 1983, may be construed to limit, supersede, 
or otherwise modify the provisions of this section except 
to the extent that it does so by express reference to this 
section.” § 407(b). 

Moreover, the Debt Collection Act’s offset provisions gen
erally do not authorize the collection of claims which, like 
petitioner’s debts at issue here, are over 10 years old. 31 
U. S. C. § 3716(e)(1). In 1991, however, the Higher Educa
tion Technical Amendments, 105 Stat. 123, sweepingly elimi
nated time limitations as to certain loans: “Notwithstanding 
any other provision of statute . . . no  limitation  shall  termi
nate the period within which suit may be filed, a judgment 
may be enforced, or an offset, garnishment, or other action 
initiated or taken,” 20 U. S. C. § 1091a(a)(2), for the repay
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ment of various student loans, including the loans at issue 
here, § 1091a(a)(2)(D). 

The Higher Education Technical Amendments, by their 
terms, did not make Social Security benefits subject to off
set; these were still protected by the Social Security Act’s 
anti-attachment rule. Only in 1996 did the Debt Collection 
Improvement Act—in amending and recodifying the Debt 
Collection Act—provide that, “[n]otwithstanding any other 
provision of law (including [§ 407] . . . ),”  with  a limited ex
ception not relevant here, “all payment due an individual 
under . . . the Social Security Act . . . shall be subject to 
offset under this section.” 31 U. S. C. § 3716(c)(3)(A)(i). 

II 

The Government does not contend that the “notwithstand
ing” clauses in both the Higher Education Technical Amend
ments and the Debt Collection Improvement Act trump the 
Social Security Act’s express-reference provision. Cf. Mar
cello v. Bonds, 349 U. S. 302, 310 (1955) (“Exemptions from 
the  terms  of  the . . . Act  are  not  lightly to be presumed in 
view of the statement . . . that modifications must be ex
press[.] But . . . [u]nless we are to require the Congress to 
employ magical passwords in order to effectuate an exemp
tion from the . . .  Act,  we  must hold that the present statute 
expressly supersedes the . . . provisions of that Act”); Great 
Northern R. Co. v. United States, 208 U. S. 452, 465 (1908). 

We need not decide the effect of express-reference provi
sions such as § 407(b) to resolve this case. Because the Debt 
Collection Improvement Act clearly makes Social Security 
benefits subject to offset, it provides exactly the sort of ex
press reference that the Social Security Act says is necessary 
to supersede the anti-attachment provision. 

It is clear that the Higher Education Technical Amend
ments remove the 10-year limit that would otherwise bar 
offsetting petitioner’s Social Security benefits to pay off his 
student loan debt. Petitioner argues that Congress could 
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not have intended in 1991 to repeal the Debt Collection Act’s 
statute of limitations as to offsets against Social Security 
benefits—since debt collection by Social Security offset was 
not authorized until five years later. Therefore, petitioner 
continues, the Higher Education Technical Amendments’ ab
rogation of time limits in 1991 only applies to then-valid 
means of debt collection. We disagree. “The fact that Con
gress may not have foreseen all of the consequences of a 
statutory enactment is not a sufficient reason for refusing to 
give effect to its plain meaning.” Union Bank v. Wolas, 502 
U. S. 151, 158 (1991). 

Petitioner points out that the Higher Education Technical 
Amendments, unlike the Debt Collection Improvement Act, 
do not explicitly mention § 407. But § 407(b) only requires 
an express reference to authorize attachment in the first 
place—which the Debt Collection Improvement Act has al
ready provided. 

III 

Nor does the Debt Collection Improvement Act’s 1996 re
codification of the Debt Collection Act help petitioner. The 
Debt Collection Improvement Act, in addition to adding off
set authority against Social Security benefits, retained the 
Debt Collection Act’s general 10-year bar on offset authority. 
But the mere retention of this previously enacted time bar 
does not make the time bar apply in all contexts—a result 
that would extend far beyond Social Security benefits, since 
it would imply that the Higher Education Technical Amend
ments’ abrogation of time limits was now a dead letter as to 
any kind of administrative offset. Rather, the Higher Edu
cation Technical Amendments retain their effect as a limited 
exception to the Debt Collection Act time bar in the student 
loan context. 

Finally, we decline to read any meaning into the failed 
2004 effort to amend the Debt Collection Act to explicitly 
authorize offset of debts over 10 years old. See H. R. 5025, 
108th Cong., 2d Sess., § 642 (Sept. 8, 2004); S. 2806, 108th 
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Cong., 2d Sess., § 642 (Sept. 15, 2004). “[F]ailed legislative 
proposals are ‘a particularly dangerous ground on which to 
rest an interpretation of a prior statute.’ ” United States 
v. Craft, 535 U. S. 274, 287 (2002) (quoting Pension Benefit 
Guaranty Corporation v. LTV Corp., 496 U. S. 633, 650 
(1990)). In any event, it is unclear what meaning we could 
read into this effort even if we were inclined to do so, as the 
failed amendment—which was not limited to offsets against 
Social Security benefits—would have had a different effect 
than the interpretation we advance today. 

Therefore, we affirm the judgment of the Ninth Circuit. 

It is so ordered. 

Justice Scalia, concurring. 
I agree with the Court that, even if the express-reference 

requirement in § 207(b) of the Social Security Act is binding, 
it has been met here; and I join the opinion of the Court 
because it does not imply that the requirement is binding. 
I would go further, however, and say that it is not. 

“[O]ne legislature,” Chief Justice Marshall wrote, “cannot 
abridge the powers of a succeeding legislature.” Fletcher 
v. Peck, 6 Cranch 87, 135 (1810). “The correctness of this 
principle, so far as respects general legislation,” he asserted, 
“can never be controverted.” Ibid. See also Marbury v. 
Madison, 1 Cranch 137, 177 (1803) (unlike the Constitution, 
a legislative Act is “alterable when the legislature shall 
please to alter it”); 1 W. Blackstone, Commentaries on the 
Laws of England 90 (1765) (“Acts of parliament deroga
tory from the power of subsequent parliaments bind not”); 
T. Cooley, Constitutional Limitations 125–126 (1868) (reprint 
1987). Our cases have uniformly endorsed this principle. 
See, e. g., United States v. Winstar Corp., 518 U. S. 839, 872 
(1996) (plurality opinion); Reichelderfer v. Quinn, 287 U. S. 
315, 318 (1932) (“[T]he will of a particular Congress . . . does 
not impose itself upon those to follow in succeeding years”); 
Manigault v. Springs, 199 U. S. 473, 487 (1905); Newton v. 
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Commissioners, 100 U. S. 548, 559 (1880) (in cases involving 
“public interests” and “public laws,” “there can be . . . no 
irrepealable law”); see generally 1 L. Tribe, American Con
stitutional Law § 2–3, p. 125, n. 1 (3d ed. 2000). 

Among the powers of a legislature that a prior legislature 
cannot abridge is, of course, the power to make its will 
known in whatever fashion it deems appropriate—including 
the repeal of pre-existing provisions by simply and clearly 
contradicting them. Thus, in Marcello v. Bonds, 349 U. S. 
302 (1955), we interpreted the Immigration and Nationality 
Act as impliedly exempting deportation hearings from the 
procedures of the Administrative Procedure Act (APA), de
spite the requirement in § 12 of the APA that “[n]o subse
quent legislation shall be held to supersede or modify the 
provisions of this Act except to the extent that such legisla
tion shall do so expressly,” 60 Stat. 244. The Court refused 
“to require the Congress to employ magical passwords in 
order to effectuate an exemption from the Administrative 
Procedure Act.” 349 U. S., at 310. We have made clear in 
other cases as well, that an express-reference or express
statement provision cannot nullify the unambiguous import 
of a subsequent statute. In Great Northern R. Co. v. United 
States, 208 U. S. 452, 465 (1908), we said of an express
statement requirement that “[a]s the section . . . in question 
has only the force of a statute, its provisions cannot justify 
a disregard of the will of Congress as manifested either ex
pressly or by necessary implication in a subsequent enact
ment.” (Emphasis added.) A subsequent Congress, we 
have said, may exempt itself from such requirements by “fair 
implication”—that is, without an express statement. War
den v. Marrero, 417 U. S. 653, 659–660, n. 10 (1974). See 
also Hertz v. Woodman, 218 U. S. 205, 218 (1910). 

To be sure, legislative express-reference or express
statement requirements may function as background canons 
of interpretation of which Congress is presumptively aware. 
For example, we have asserted that exemptions from the 



546US1 Unit: $U13 [08-22-08 15:36:16] PAGES PGT: OPIN

149 Cite as: 546 U. S. 142 (2005) 

Scalia, J., concurring 

APA are “not lightly to be presumed” in light of its express
reference requirement, Marcello, supra, at 310; see also 
Shaughnessy v. Pedreiro, 349 U. S. 48, 51 (1955). That as
sertion may add little or nothing to our already-powerful 
presumption against implied repeals. 

“We have repeatedly stated . . .  that absent a clearly 
established congressional intention, repeals by implica
tion are not favored. An implied repeal will only be 
found where provisions in two statutes are in irreconcil
able conflict, or where the latter Act covers the whole 
subject of the earlier one and is clearly intended as a 
substitute.” Branch v. Smith, 538 U. S. 254, 273 (2003) 
(plurality opinion) (internal quotation marks and cita
tions omitted). 

See also Morton v. Mancari, 417 U. S. 535, 551 (1974). 
When the plain import of a later statute directly conflicts 
with an earlier statute, the later enactment governs, regard
less of its compliance with any earlier-enacted requirement 
of an express reference or other “magical password.” 

For the reasons set forth in the majority opinion, in the 
Higher Education Technical Amendments and the Debt Col
lection Improvement Act, Congress unambiguously au
thorized, without exception, the collection of 10-year-old 
student-loan debt by administrative offset of Government 
payments. In doing so, it flatly contradicted, and thereby 
effectively repealed, part of § 207(a) of the Social Security 
Act. This repeal is effective, regardless of whether the 
express-reference requirement of § 207(b) is fulfilled. 

Despite our jurisprudence on this subject, it is regrettably 
not uncommon for Congress to attempt to burden the future 
exercise of legislative power with express-reference and 
express-statement requirements. See, e. g., 1 U. S. C. § 109; 
5 U. S. C. § 559; 25 U. S. C. § 1735(b); 42 U. S. C. § 2000bb–3(b); 
50 U. S. C. §§ 1547(a)(1), 1621(b). In the present case, it 
might seem more respectful of Congress to refrain from de
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claring the invalidity of the express-reference provision. 
I suppose that would depend upon which Congress one has 
in mind: the prior one that enacted the provision, or the cur
rent one whose clearly expressed legislative intent it is de
signed to frustrate. In any event, I think it does no favor 
to the Members of Congress, and to those who assist in draft
ing their legislation, to keep secret the fact that such 
express-reference provisions are ineffective. 
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UNITED STATES v. GEORGIA et al. 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 04–1203. Argued November 9, 2005—Decided January 10, 2006* 

Goodman, petitioner in No. 04–1236, is a paraplegic who sued respondent 
state defendants and others, challenging the conditions of his confine
ment in a Georgia prison under, inter alia, 42 U. S. C. § 1983 and Title 
II of the Americans with Disabilities Act of 1990. As relevant here, the 
Federal District Court dismissed the § 1983 claims because Goodman’s 
allegations were vague, and granted respondents summary judgment on 
the Title II money damages claims because they were barred by state 
sovereign immunity. The United States, petitioner in No. 04–1203, in
tervened on appeal. The Eleventh Circuit affirmed the District Court’s 
judgment as to the Title II claims, but reversed the § 1983 ruling, finding 
that Goodman had alleged facts sufficient to support a limited number 
of Eighth Amendment claims against state agents and should be permit
ted to amend his complaint. This Court granted certiorari to decide 
the validity of Title II’s abrogation of state sovereign immunity. 

Held: Insofar as Title II creates a private cause of action for damages 
against States for conduct that actually violates the Fourteenth Amend
ment, Title II validly abrogates state sovereign immunity. Pp. 157–160. 

(a) Because this Court assumes that the Eleventh Circuit correctly 
held that Goodman had alleged actual Eighth Amendment violations for 
purposes of § 1983, and because respondents do not dispute Goodman’s 
claim that this same conduct violated Title II, Goodman’s Title II money 
damages claims were evidently based, at least in part, on conduct that 
independently violated § 1 of the Fourteenth Amendment. No one 
doubts that § 5 grants Congress the power to enforce the Fourteenth 
Amendment’s provisions by creating private remedies against the 
States for actual violations of those provisions. This includes the 
power to abrogate state sovereign immunity by authorizing private 
suits for damages against the States. Thus, the Eleventh Circuit erred 
in dismissing those of Goodman’s claims based on conduct that violated 
the Fourteenth Amendment. Pp. 157–159. 

*Together with No. 04–1236, Goodman v. Georgia et al., also on certio
rari to the same court. 
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(b) Once Goodman’s complaint is amended, the lower courts will be 
best situated to determine in the first instance, on a claim-by-claim 
basis, (1) which aspects of the State’s alleged conduct violated Title II; 
(2) to what extent such misconduct also violated the Fourteenth Amend
ment; and (3) insofar as such conduct violated Title II but did not violate 
the Fourteenth Amendment, whether Congress’s purported abrogation 
of sovereign immunity in such contexts is nevertheless valid. P. 159. 

120 Fed. Appx. 785, reversed and remanded. 

Scalia, J., delivered the opinion for a unanimous Court. Stevens, J., 
filed a concurring opinion, in which Ginsburg, J., joined, post, p. 160. 

Solicitor General Clement argued the cause for the 
United States in No. 04–1203. With him on the brief were 
Acting Assistant Attorney General Schlozman, Patricia A. 
Millett, David K. Flynn, and Sarah E. Harrington. 

Samuel R. Bagenstos argued the cause for petitioner in 
No. 04–1236. With him on the briefs were Drew S. Days 
III, Beth S. Brinkmann, and Seth M. Galanter. 

Gregory A. Castanias argued the cause for respondents in 
both cases. With him on the brief were Thurbert E. Baker, 
Attorney General of Georgia, Kathleen M. Pacious, Deputy 
Attorney General, John C. Jones, Senior Assistant Attor
ney General, and David E. Langford, Assistant Attorney 
General. 

Gene C. Schaerr argued the cause and filed a brief for the 
State of Tennessee et al. as amici curiae urging affirmance 
in both cases. With him on the brief were Paul G. Sum
mers, Attorney General of Tennessee, Michael E. Moore, So
licitor General, Linda T. Coberly, E. King Poor, Roberto J. 
Sánchez Ramos, Secretary of Justice of Puerto Rico, and the 
Attorneys General for their respective States as follows: 
Troy King of Alabama, John W. Suthers of Colorado, M. Jane 
Brady of Delaware, Lawrence G. Wasden of Idaho, Mike Cox 
of Michigan, Brian Sandoval of Nevada, Kelly A. Ayotte 
of New Hampshire, W. A. Drew Edmondson of Oklahoma, 
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Hardy Myers of Oregon, Rob McKenna of Washington, and 
Patrick J. Crank of Wyoming.† 

Justice Scalia delivered the opinion of the Court. 

We consider whether a disabled inmate in a state prison 
may sue the State for money damages under Title II of the 
Americans with Disabilities Act of 1990 (ADA or Act), 104 
Stat. 337, as amended, 42 U. S. C. § 12131 et seq. (2000 ed. 
and Supp. II). 

I 
A 

Title II of the ADA provides that “no qualified individual 
with a disability shall, by reason of such disability, be ex
cluded from participation in or be denied the benefits of the 
services, programs, or activities of a public entity, or be sub
jected to discrimination by any such entity.” § 12132 (2000 
ed.). A “ ‘qualified individual with a disability’ ” is defined 
as “an individual with a disability who, with or without rea
sonable modifications to rules, policies, or practices, the 
removal of architectural, communication, or transportation 
barriers, or the provision of auxiliary aids and services, 

†Briefs of amici curiae urging reversal in both cases were filed for 
ADAPT et al. by Paul M. Smith, Mark R. Heilbrun, Stephen F. Gold, 
Elizabeth Alexander, David C. Fathi, Richard Taranto, Gerald Weber, 
Catherine Hanssens, Steve Banks, John Boston, Rhonda Brownstein, and 
Leonard Zandrow; for the American Association on Mental Retardation 
et al. by James W. Ellis, Michael B. Browde, and April Land; for the 
American Bar Association by Robert J. Grey, Jr.; for former President 
George H. W. Bush by C. Boyden Gray and A. Stephen Hut, Jr.; for the 
Lawyers’ Committee for Civil Rights Under Law et al. by Charles Lester, 
Jr., Barbara R. Arnwine, Michael L. Foreman, Ossai Miazad, Vincent A. 
Eng, Elliot M. Mincberg, and Angela Ciccolo; for the National Disability 
Rights Network by Kathleen Behan and Joan A. Magagna; for Paralyzed 
Veterans of America et al. by Jerrold J. Ganzfried and Elizabeth B. Mc-
Callum; and for Dick Thornburgh et al. by Charles D. Siegal, Bradley S. 
Phillips, Daniel P. Collins, Peter Blanck, Arlene Mayerson, and Eve Hill. 
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meets the essential eligibility requirements for the receipt 
of services or the participation in programs or activities pro
vided by a public entity.” § 12131(2). The Act defines 
“ ‘public entity’ ” to include “any State or local government” 
and “any department, agency, . . . or other instrumentality 
of a State,” § 12131(1). We have previously held that this 
term includes state prisons. See Pennsylvania Dept. of 
Corrections v. Yeskey, 524 U. S. 206, 210 (1998). Title II au
thorizes suits by private citizens for money damages against 
public entities that violate § 12132. See 42 U. S. C. § 12133 
(incorporating by reference 29 U. S. C. § 794a). 

In enacting the ADA, Congress “invoke[d] the sweep of 
congressional authority, including the power to enforce the 
fourteenth amendment . . . .” 42 U. S. C. § 12101(b)(4). 
Moreover, the Act provides that “[a] State shall not be im
mune under the eleventh amendment to the Constitution of 
the United States from an action in [a] Federal or State court 
of competent jurisdiction for a violation of this chapter.” 
§ 12202. We have accepted this latter statement as an un
equivocal expression of Congress’s intent to abrogate state 
sovereign immunity. See Board of Trustees of Univ. of Ala. 
v. Garrett, 531 U. S. 356, 363–364 (2001). 

B 

Petitioner in No. 04–1236, Tony Goodman, is a paraplegic 
inmate in the Georgia prison system who, at all relevant 
times, was housed at the Georgia State Prison in Reidsville. 
After filing numerous administrative grievances in the state 
prison system, Goodman filed a pro se complaint in the 
United States District Court for the Southern District of 
Georgia challenging the conditions of his confinement. He 
named as defendants the State of Georgia and the Georgia 
Department of Corrections (state defendants) and several in
dividual prison officials. He brought claims under Rev. Stat. 
§ 1979, 42 U. S. C. § 1983, Title II of the ADA, and other pro
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visions not relevant here, seeking both injunctive relief and 
money damages against all defendants. 

Goodman’s pro se complaint and subsequent filings in the 
District Court included many allegations, both grave and 
trivial, regarding the conditions of his confinement in the 
Reidsville prison. Among his more serious allegations, he 
claimed that he was confined for 23-to-24 hours per day in a 
12-by-3-foot cell in which he could not turn his wheelchair 
around. He alleged that the lack of accessible facilities ren
dered him unable to use the toilet and shower without assist
ance, which was often denied. On multiple occasions, he as
serted, he had injured himself in attempting to transfer from 
his wheelchair to the shower or toilet on his own, and, on 
several other occasions, he had been forced to sit in his own 
feces and urine while prison officials refused to assist him in 
cleaning up the waste. He also claimed that he had been 
denied physical therapy and medical treatment, and denied 
access to virtually all prison programs and services on ac
count of his disability. 

The District Court adopted the Magistrate Judge’s recom
mendation that the allegations in the complaint were vague 
and constituted insufficient notice pleading as to Goodman’s 
§ 1983 claims. It therefore dismissed the § 1983 claims 
against all defendants without providing Goodman an oppor
tunity to amend his complaint. The District Court also dis
missed his Title II claims against all individual defendants. 
Later, after our decision in Garrett, the District Court 
granted summary judgment to the state defendants on Good
man’s Title II claims for money damages, holding that those 
claims were barred by state sovereign immunity. 

Goodman appealed to the United States Court of Appeals 
for the Eleventh Circuit. The United States, petitioner in 
No. 04–1203, intervened to defend the constitutionality of 
Title II’s abrogation of state sovereign immunity. The Elev
enth Circuit determined that the District Court had erred in 
dismissing all of Goodman’s § 1983 claims, because Goodman’s 
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multiple pro se filings in the District Court alleged facts suf
ficient to support “a limited number of Eighth-Amendment 
claims under § 1983” against certain individual defendants. 
App. A to Pet. for Cert. in No. 04–1236, p. 17a, judgt. order 
reported at 120 Fed. Appx. 785 (2004). The Court of Ap
peals held that the District Court should have given Good
man leave to amend his complaint to develop three Eighth 
Amendment claims relating to his conditions of confinement: 

“First, Goodman alleges that he is not able to move his 
wheelchair in his cell. If Goodman is to be believed, 
this effectively amounts to some form of total restraint 
twenty-three to twenty-four hours-a-day without penal 
justification. Second, Goodman has alleged several in
stances in which he was forced to sit in his own bodily 
waste because prison officials refused to provide assist
ance. Third, Goodman has alleged sufficient conduct to 
proceed with a § 1983 claim based on the prison staff ’s 
supposed ‘deliberate indifference’ to his serious medical 
condition of being partially paraplegic . . . .” App. A to 
Pet. for Cert. in No. 04–1236, pp. 18a–19a (citation and 
footnote omitted). 

The court remanded the suit to the District Court to permit 
Goodman to amend his complaint, while cautioning Goodman 
not to reassert all the § 1983 claims included in his initial 
complaint, “some of which [we]re obviously frivolous.” Id., 
at 18a. 

The Eleventh Circuit did not address the sufficiency of 
Goodman’s allegations under Title II. Instead, relying on 
its prior decision in Miller v. King, 384 F. 3d 1248 (2004), the 
Court of Appeals affirmed the District Court’s holding that 
Goodman’s Title II claims for money damages against the 
State were barred by sovereign immunity. We granted cer
tiorari to consider whether Title II of the ADA validly abro
gates state sovereign immunity with respect to the claims at 
issue here. 544 U. S. 1031 (2005). 
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II 

In reversing the dismissal of Goodman’s § 1983 claims, the 
Eleventh Circuit held that Goodman had alleged actual viola
tions of the Eighth Amendment by state agents on the 
grounds set forth above. See App. A to Pet. for Cert. in 
No. 04–1236, pp. 18a–19a. The State does not contest this 
holding, see Brief for Respondents 41–44, and we did not 
grant certiorari to consider the merits of Goodman’s Eighth 
Amendment claims; we assume without deciding, therefore, 
that the Eleventh Circuit’s treatment of these claims was 
correct. Moreover, Goodman urges, and the State does not 
dispute, that this same conduct that violated the Eighth 
Amendment also violated Title II of the ADA. See Brief 
for Petitioner in No. 04–1236, p. 46; Brief for Respondents 
41–44. In fact, it is quite plausible that the alleged deliber
ate refusal of prison officials to accommodate Goodman’s 
disability-related needs in such fundamentals as mobility, hy
giene, medical care, and virtually all other prison programs 
constituted “exclu[sion] from participation in or . . . deni[al 
of] the benefits of” the prison’s “services, programs, or activ
ities.” 42 U. S. C. § 12132; see also Yeskey, 524 U. S., at 210 
(noting that the phrase “services, programs, or activities” in 
§ 12132 includes recreational, medical, educational, and voca
tional prison programs). Therefore, Goodman’s claims for 
money damages against the State under Title II were evi
dently based, at least in large part, on conduct that independ
ently violated the provisions of § 1 of the Fourteenth Amend
ment. See Louisiana ex rel. Francis v. Resweber, 329 U. S. 
459, 463 (1947) (plurality opinion) (the Due Process Clause of 
the Fourteenth Amendment incorporates the Eighth Amend
ment’s guarantee against cruel and unusual punishment). 
In this respect, Goodman differs from the claimants in our 
other cases addressing Congress’s ability to abrogate sover
eign immunity pursuant to its § 5 powers. See Tennessee v. 
Lane, 541 U. S. 509, 543, n. 4 (2004) (Rehnquist, C. J., dissent
ing) (respondents were not actually denied constitutional 
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rights); Nevada Dept. of Human Resources v. Hibbs, 538 
U. S. 721, 752, 755 (2003) (Kennedy, J., dissenting) (Ne
vada provided family leave “on a gender-neutral basis”— 
“a practice which no one contends suffers from a constitu
tional infirmity”); Garrett, 531 U. S., at 362, 367–368 (failure 
to make the special accommodations requested by disabled 
respondents was not unconstitutional); Kimel v. Florida Bd. 
of Regents, 528 U. S. 62, 69–70, 83–84 (2000) (most petitioners 
raised nonconstitutional disparate-impact challenges to the 
State’s age-related policies); Florida Prepaid Postsecondary 
Ed. Expense Bd. v. College Savings Bank, 527 U. S. 627, 643– 
644, and n. 9 (1999) (Florida satisfied due process by provid
ing remedies for patent infringement by state actors); City 
of Boerne v. Flores, 521 U. S. 507, 512 (1997) (church building 
permit denied under neutral law of general applicability). 

While the Members of this Court have disagreed regard
ing the scope of Congress’s “prophylactic” enforcement pow
ers under § 5 of the Fourteenth Amendment, see, e. g., Lane, 
541 U. S., at 513 (majority opinion of Stevens, J.); id., at 538 
(Rehnquist, C. J., dissenting); id., at 554 (Scalia, J., dissent
ing), no one doubts that § 5 grants Congress the power to 
“enforce . . . the  provisions” of the Amendment by creating 
private remedies against the States for actual violations of 
those provisions. “Section 5 authorizes Congress to create 
a cause of action through which the citizen may vindicate his 
Fourteenth Amendment rights.” Id., at 559–560 (Scalia, 
J., dissenting) (citing the Ku Klux Klan Act of April 20, 1871, 
17 Stat. 13); see also Fitzpatrick v. Bitzer, 427 U. S. 445, 456 
(1976) (“In [§ 5] Congress is expressly granted authority to 
enforce . . . the  substantive provisions of the Fourteenth 
Amendment” by providing actions for money damages 
against the States (emphasis added)); Ex parte Virginia, 100 
U. S. 339, 346 (1880) (“The prohibitions of the Fourteenth 
Amendment are directed to the States . . . .  It  is  these 
which Congress is empowered to enforce . . . ”).  This  en
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forcement power includes the power to abrogate state sover
eign immunity by authorizing private suits for damages 
against the States. See Fitzpatrick, supra, at 456. Thus, 
insofar as Title II creates a private cause of action for dam
ages against the States for conduct that actually violates 
the Fourteenth Amendment, Title II validly abrogates state 
sovereign immunity. The Eleventh Circuit erred in dismiss
ing those of Goodman’s Title II claims that were based on 
such unconstitutional conduct. 

From the many allegations in Goodman’s pro se complaint 
and his subsequent filings in the District Court, it is not clear 
precisely what conduct he intended to allege in support of 
his Title II claims. Because the Eleventh Circuit did not 
address the issue, it is likewise unclear to what extent the 
conduct underlying Goodman’s constitutional claims also vio
lated Title II. Moreover, the Eleventh Circuit ordered that 
the suit be remanded to the District Court to permit Good
man to amend his complaint, but instructed him to revise his 
factual allegations to exclude his “frivolous” claims—some of 
which are quite far afield from actual constitutional viola
tions (under either the Eighth Amendment or some other 
constitutional provision), or even from Title II violations. 
See, e. g., App. 50 (demanding a “steam table” for Goodman’s 
housing unit). It is therefore unclear whether Goodman’s 
amended complaint will assert Title II claims premised on 
conduct that does not independently violate the Fourteenth 
Amendment. Once Goodman’s complaint is amended, the 
lower courts will be best situated to determine in the first 
instance, on a claim-by-claim basis, (1) which aspects of the 
State’s alleged conduct violated Title II; (2) to what extent 
such misconduct also violated the Fourteenth Amendment; 
and (3) insofar as such misconduct violated Title II but did 
not violate the Fourteenth Amendment, whether Congress’s 
purported abrogation of sovereign immunity as to that class 
of conduct is nevertheless valid. 
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* * * 

The judgment of the Eleventh Circuit is reversed, and the 
suit is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Stevens, with whom Justice Ginsburg joins, 
concurring. 

The Court holds that Title II of the Americans with Disa
bilities Act of 1990 validly abrogates state sovereign immu
nity at least insofar as it creates a private cause of action for 
damages against States for conduct that violates the Consti
tution. Ante, at 159. And the state defendants have cor
rectly chosen not to challenge the Eleventh Circuit’s holding 
that Title II is constitutional insofar as it authorizes pro
spective injunctive relief against the State. See Brief for 
Respondents 6; see also Miller v. King, 384 F. 3d 1248, 1264 
(CA11 2004). Rather than attempting to define the outer 
limits of Title II’s valid abrogation of state sovereign immu
nity on the basis of the present record, the Court’s opinion 
wisely permits the parties, guided by Tennessee v. Lane, 541 
U. S. 509 (2004), to create a factual record that will inform 
that decision.* I therefore join the opinion. 

It is important to emphasize that although petitioner 
Goodman’s Eighth Amendment claims provide a sufficient 
basis for reversal, our opinion does not suggest that this is 

*Such definition is necessary because Title II prohibits “ ‘a somewhat 
broader swath of conduct’ ” than the Constitution itself forbids. Lane, 
541 U. S., at 533, n. 24 (quoting Kimel v. Florida Bd. of Regents, 528 U. S. 
62, 81 (2000)). While a factual record may not be absolutely necessary to 
our resolution of the question, it will surely aid our understanding of issues 
such as how, in practice, Title II’s “reasonableness” requirement applies in 
the prison context, cf. Lane, 541 U. S., at 531–532 (explaining that Title II 
requires only “ ‘reasonable modifications’ ”), and therefore whether certain 
of Goodman’s claims are even covered by Title II, cf. App. 83, ¶ 14 (com
plaining of lack of access to, among other things, “television, phone calls, 
[and] entertainment”). 
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the only constitutional right applicable in the prison context 
and therefore relevant to the abrogation issue. As we ex
plain, when the District Court and the Court of Appeals re
visit that issue, they should analyze Goodman’s claims to see 
whether they state “actual constitutional violations (under 
either the Eighth Amendment or some other constitutional 
provision),” ante, at 159 (emphasis added), and to evaluate 
whether “Congress’s purported abrogation of sovereign im
munity [in such contexts] is nevertheless valid,” ibid. This 
approach mirrors that taken in Lane, which identified a con
stellation of “basic constitutional guarantees” that Title II 
seeks to enforce and ultimately evaluated whether Title II 
was an appropriate response to the “class of cases” at hand. 
541 U. S., at 522–523, 531. The Court’s focus on Goodman’s 
Eighth Amendment claims arises simply from the fact that 
those are the only constitutional violations the Eleventh Cir
cuit found him to have alleged properly. See App. A to Pet. 
for Cert. in No. 04–1236, pp. 18a–19a. 

Moreover, our approach today is fully consistent with our 
recognition that the history of mistreatment leading to Con
gress’ decision to extend Title II’s protections to prison 
inmates was not limited to violations of the Eighth Amend
ment. See Lane, 541 U. S., at 524–525 (describing “back
drop of pervasive unequal treatment” leading to enactment 
of Title II); see also, e. g., Board of Trustees of Univ. of 
Ala. v. Garrett, 531 U. S. 356, 391–424 (2001) (Appendixes 
to opinion of Breyer, J., dissenting) (listing submissions 
made to Congress by the Task Force on the Rights and Em
powerment of Americans with Disabilities showing, for ex
ample, that prisoners with developmental disabilities were 
subject to longer terms of imprisonment than other prison
ers); 2 House Committee on Education and Labor, Legisla
tive History of Public Law 101–336: The Americans with 
Disabilities Act, 101st Cong., 2d Sess., 1331 (Comm. Print 
1990) (stating that persons with hearing impairments “have 
been arrested and held in jail over night without ever know
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ing their rights nor what they are being held for”); id., at 
1005 (stating that police arrested a man with AIDS and “[i]n
stead of putting the man in jail, the officers locked him inside 
his car to spend the night”); California Dept. of Justice, At
torney General’s Commission on Disability: Final Report 103 
(Dec. 1989) (finding that inmates with disabilities were un
necessarily “confined to medical units where access to work, 
job training, recreation and rehabilitation programs is lim
ited”). In fact, as the Solicitor General points out in his 
brief arguing that Title II’s damages remedy constitutes ap
propriate prophylactic legislation in the prison context, the 
record of mistreatment of prison inmates that Congress re
viewed in its deliberations preceding the enactment of Title 
II was comparable in all relevant respects to the record that 
we recently held sufficient to uphold the application of that 
title to the entire class of cases implicating the fundamental 
right of access to the courts. See Lane, 541 U. S., at 533– 
534. And while it is true that cases involving inadequate 
medical care and inhumane conditions of confinement have 
perhaps been most numerous, courts have also reviewed 
myriad other types of claims by disabled prisoners, such as 
allegations of the abridgment of religious liberties, undue 
censorship, interference with access to the judicial process, 
and procedural due process violations. See, e. g., Vitek v. 
Jones, 445 U. S. 480 (1980) (procedural due process); May v. 
Sheahan, 226 F. 3d 876 (CA7 2000) (access to judicial process, 
lawyers, legal materials, and reading materials); Littlefield 
v. Deland, 641 F. 2d 729 (CA10 1981) (access to reading 
and writing materials); Nolley v. County of Erie, 776 F. 
Supp. 715 (WDNY 1991) (access to law library and religious 
services). 

Indeed, given the constellation of rights applicable in the 
prison context, it is clear that the Eleventh Circuit has erred 
in identifying only the Eighth Amendment right to be free 
from cruel and unusual punishment in performing the first 
step of the “congruence and proportionality” inquiry set 
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forth in City of Boerne v. Flores, 521 U. S. 507 (1997). See 
Miller, 384 F. 3d, at 1272, and n. 28 (declining to entertain 
United States’ argument that Lane requires consideration of 
constitutional rights beyond those provided by the Eighth 
Amendment); App. A to Pet. for Cert. in No. 04–1236, p. 19a 
(relying on Miller to find Goodman’s Title II claims for 
money damages barred by the Eleventh Amendment). By 
reversing the Eleventh Circuit’s decision in these cases and 
remanding for further proceedings, we not only provide the 
parties an opportunity to create a more substantial factual 
record, but also provide the District Court and the Court 
of Appeals the opportunity to apply the Boerne framework 
properly. Given these benefits, I agree with the Court’s de
cision to await further proceedings before trying to define 
the extent to which Title II validly abrogates state sovereign 
immunity in the prison context. 
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VOLVO TRUCKS NORTH AMERICA, INC. v. REEDER-
SIMCO GMC, INC. 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 04–905. Argued October 31, 2005—Decided January 10, 2006 

Reeder-Simco GMC, Inc. (Reeder), an authorized dealer of heavy-duty 
trucks manufactured by Volvo Trucks North America, Inc. (Volvo), gen
erally sold those trucks through an industry-wide competitive bidding 
process, whereby the retail customer describes its specific product re
quirements and invites bids from dealers it selects based on such factors 
as an existing relationship, geography, and reputation. Once a Volvo 
dealer receives the customer’s specifications, it requests from Volvo a 
discount or “concession” off the wholesale price. Volvo decides on a 
case-by-case basis whether to offer a concession. The dealer then uses 
its Volvo discount in preparing its bid; it purchases trucks from Volvo 
only if and when the retail customer accepts its bid. Reeder was one 
of many regional Volvo dealers. Although nothing prohibits a Volvo 
dealer from bidding outside its territory, Reeder rarely bid against an
other Volvo dealer. In the atypical case in which a retail customer so
licited a bid from more than one Volvo dealer, Volvo’s stated policy was 
to provide the same price concession to each dealer. In 1997, after 
Volvo announced plans to enlarge the size of its dealers’ markets and to 
reduce by almost half the number of its dealers, Reeder learned that 
Volvo had given another dealer a price concession greater than the dis
counts Reeder typically received. 

Reeder, suspecting it was one of the dealers Volvo sought to elimi
nate, filed this suit under, inter alia, § 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U. S. C. § 13, alleging that its sales and 
profits declined because Volvo offered other dealers more favorable 
price concessions. At trial, Reeder presented evidence of two instances 
when it bid against another Volvo dealer for a particular sale. In the 
first, although Volvo initially offered Reeder a lower concession, Volvo 
ultimately matched the concession offered to the competing dealer. 
Neither dealer won the bid. In the second, Volvo initially offered the 
two dealers the same concession, but increased the other dealer’s dis
count after it, rather than Reeder, was selected. Reeder dominantly 
relied on comparisons between concessions it received on four occasions 
when it bid successfully against non-Volvo dealers (and thus purchased 
Volvo trucks), with more favorable concessions other successful Volvo 
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dealers received in bidding processes in which Reeder did not partici
pate. Reeder also compared concessions Volvo offered it on several oc
casions when it bid unsuccessfully against non-Volvo dealers (and there
fore did not purchase Volvo trucks), with more favorable concessions 
accorded other Volvo dealers who gained contracts on which Reeder did 
not bid. Reeder did not look for instances in which it received a larger 
concession than another Volvo dealer, but acknowledged it was “quite 
possible” that such instances occurred. Nor did Reeder offer any sta
tistical analysis revealing whether it was disfavored on average as com
pared to other dealers. The jury found a reasonable possibility that 
discriminatory pricing may have harmed competition between Reeder 
and other Volvo dealers, that Volvo’s discriminatory pricing injured 
Reeder, and that Reeder’s damages from Volvo’s Robinson-Patman vio
lation exceeded $1.3 million. The District Court awarded treble dam
ages on the Robinson-Patman Act claim, and entered judgment. 

Affirming, the Eighth Circuit, among other things, noted the thresh
old requirement that Reeder show it was a “purchaser” within the Act’s 
meaning; rejected Volvo’s contention that competitive bidding situations 
do not give rise to Robinson-Patman claims; held that the four instances 
in which Reeder purchased trucks following successful bids rendered it 
a purchaser under the Act; determined that a jury could reasonably 
decide Reeder was in actual competition with favored dealers at the 
time price differentials were imposed; and held that the jury could prop
erly find Reeder had proved competitive injury based on evidence that 
(1) Volvo intended to reduce the number of its dealers, (2) Reeder 
lost one contract for which it competed with another Volvo dealer, 
(3) Reeder would have earned more profits, had it received the conces
sions given other dealers, and (4) Reeder’s sales declined over time. 

Held:	 A manufacturer may not be held liable for secondary-line price dis
crimination under the Robinson-Patman Act in the absence of a showing 
that the manufacturer discriminated between dealers competing to re
sell its product to the same retail customer. The Act does not reach 
the case Reeder presents. It centrally addresses price discrimination 
in cases involving competition between different purchasers for resale 
of the purchased product. Competition of that character ordinarily is 
not involved when a product subject to special order is sold through a 
customer-specific competitive bidding process. Pp. 175–182. 

1. Section 2 was enacted to curb financially powerful corporations’ 
use of localized price-cutting tactics that gravely impaired other sellers’ 
competitive position. FTC v. Anheuser-Busch, Inc., 363 U. S. 536, 543, 
and n. 6. Augmenting § 2, the Robinson-Patman Act targeted the per
ceived harm to competition occasioned by the advent of large chain
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stores able to obtain lower prices for goods than smaller buyers could 
demand. Robinson-Patman does not ban all price differences charged 
to different purchasers of similar commodities, but proscribes only 
“price discrimination [that] threatens to injure competition,” Brooke 
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U. S. 209, 220. 
Of the three categories of competitive injury that may give rise to a 
Robinson-Patman claim, secondary-line cases, like this one, involve price 
discrimination that injures competition among the discriminating sell
er’s customers (here, Volvo’s dealerships). Reeder has satisfied the 
Act’s first two requirements for establishing secondary-line injury: 
(1) The relevant Volvo truck sales were made in interstate commerce, 
and (2) the trucks were of “like grade and quality,” 15 U. S. C. § 13(a). 
Because Reeder has not identified any differentially priced transaction 
in which it was both a “purchaser” under the Act and “in actual competi
tion” with a favored purchaser for the same customer, see, e. g., FTC v. 
Sun Oil Co., 371 U. S. 505, 518–519, Volvo and amicus United States 
maintain that Reeder cannot satisfy the Act’s third and fourth require
ments—that (3) Volvo “discriminate[d] in price between” Reeder and 
another purchaser of Volvo trucks, and (4) “the effect of such discrimina
tion may be . . . to injure, destroy, or prevent competition” to the advan
tage of a favored purchaser, i. e., one who “receive[d] the benefit of such 
discrimination,” 15 U. S. C. § 13(a). Absent actual competition with a 
favored Volvo dealer, Reeder cannot establish the competitive injury 
the Act requires. Pp. 175–177. 

2. The injury to competition targeted by the Robinson-Patman Act is 
not established by the selective comparisons Reeder presented at trial: 
(1) comparisons of concessions Reeder received for four successful bids 
against non-Volvo dealers, with larger concessions other successful 
Volvo dealers received for different sales on which Reeder did not bid 
(purchase-to-purchase comparisons); (2) comparisons of concessions of
fered to Reeder in connection with several unsuccessful bids against 
non-Volvo dealers, with greater concessions accorded other Volvo deal
ers who competed successfully for different sales on which Reeder did 
not bid (offer-to-purchase comparisons); and (3) comparisons of two occa
sions on which Reeder bid against another Volvo dealer (head-to-head 
comparisons). Pp. 177–180. 

(a) Because the purchase-to-purchase and offer-to-purchase com
parisons fail to show that Volvo sold at a lower price to Reeder’s “com
petitors,” those comparisons do not support an inference of competitive 
injury. See Falls City Industries, Inc. v. Vanco Beverage, Inc., 460 
U. S. 428, 435. Both types of comparisons fall short because in none 
of the discrete instances on which Reeder relied did it compete with 
beneficiaries of the alleged discrimination for the same customer. Nor 
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did Reeder even attempt to show that the compared dealers were con
sistently favored over it. Reeder simply paired occasions on which it 
competed with non-Volvo dealers for a sale to Customer A with in
stances in which other Volvo dealers competed with non-Volvo dealers 
for a sale to Customer B. The compared incidents were tied to no sys
tematic study and were separated in time by as many as seven months. 
This Court declines to permit an inference of competitive injury from 
evidence of such a mix-and-match, manipulable quality. No similar risk 
of manipulation occurs in cases kin to the chainstore paradigm. Here, 
there is no discrete “favored” dealer comparable to a chainstore or a 
large independent department store—at least, Reeder’s evidence is in
sufficient to support an inference that such a dealer exists. For all that 
appears, Reeder, on occasion, might have gotten a better deal vis-à-vis 
one or more of the dealers in its comparisons. While Reeder may have 
competed with other Volvo dealers for the opportunity to bid on poten
tial sales in a broad geographic area, competition at that initial stage is 
based on a variety of factors, including the existence vel non of a rela
tionship between the potential bidder and the customer, geography, and 
reputation. Once the customer has chosen the particular dealers from 
which it will solicit bids, the relevant market becomes limited to the 
needs and demands of the particular end user, with only a handful of 
dealers competing for the sale. Volvo dealers’ bidding for sales in the 
same geographic area does not import that they in fact competed for 
the same customer-tailored sales. Pp. 178–179. 

(b) Nor is a Robinson-Patman violation established by Reeder’s ev
idence of two instances in which it competed head to head with another 
Volvo dealer. When multiple dealers bid for the business of the same 
customer, only one dealer will win the business and thereafter purchase 
the supplier’s product to fulfill its contractual commitment. Even as
suming the Act applies to head-to-head transactions, Reeder did not 
establish that it was disfavored vis-à-vis other Volvo dealers in the rare 
instances in which they competed for the same sale—let alone that the 
alleged discrimination was substantial. Reeder’s evidence showed loss 
of only one sale to another Volvo dealer, a sale of 12 trucks that would 
have generated $30,000 in gross profits for Reeder. Per its policy, Volvo 
initially offered Reeder and the other dealer the same concession, but 
ultimately granted a larger concession to the other dealer after it had 
won the bid. In the only other instance of head-to-head competition, 
Volvo increased Reeder’s initial discount to match the discount offered 
the other competing Volvo dealer, but neither dealer won the bid. If 
price discrimination between two purchasers existed at all, it was not 
of such magnitude as to affect substantially competition between Reeder 
and the “favored” Volvo dealer. Pp. 179–180. 
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3. The Robinson-Patman Act signals no large departure from antitrust 
law’s primary concern, interbrand competition. Even if the Act’s text 
could be construed as Reeder urges and the Eighth Circuit held, this 
Court would resist interpretation geared more to the protection of ex
isting competitors than to the stimulation of competition. There is no 
evidence here that any favored purchaser possesses market power, the 
allegedly favored purchasers are dealers with little resemblance to large 
independent department stores or chain operations, and the supplier’s 
selective price discounting fosters competition among suppliers of differ
ent brands. By declining to extend Robinson-Patman’s governance to 
such cases, the Court continues to construe the Act consistently with 
antitrust law’s broader policies. Pp. 180–181. 

374 F. 3d 701, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and O’Connor, Scalia, Kennedy, Souter, and Breyer, JJ., joined. 
Stevens, J., filed a dissenting opinion, in which Thomas, J., joined, post, 
p. 182. 

Roy T. Englert, Jr.,  argued the cause for petitioner. With 
him on the briefs were Donald J. Russell, Max Huffman, 
and David L. Williams. 

Deputy Solicitor General Hungar argued the cause for 
the United States as amicus curiae urging reversal. With 
him on the brief were Solicitor General Clement, Assistant 
Attorney General Pate, Deputy Assistant Attorney General 
Delrahim, Jonathan L. Marcus, Catherine G. O’Sullivan, 
and David Seidman. 

Carter G. Phillips argued the cause for respondent. With 
him on the briefs were Richard D. Bernstein, Stephen B. 
Kinnaird, and Joe D. Byars, Jr.* 

*Briefs of amici curiae urging reversal were filed for the American 
Petroleum Institute by Carolyn F. Corwin, Harry M. Ng, and Douglas W. 
Morris; for the National Electrical Manufacturers Association by Clark 
R. Silcox; for the Truck Manufacturers Association et al. by G. Michael 
Halfenger; and for the Washington Legal Foundation by Daniel J. Popeo 
and David Price. 

Briefs of amici curiae urging affirmance were filed for the National 
Automobile Dealers Association by Paul R. Norman and Catherine 
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Justice Ginsburg delivered the opinion of the Court. 

This case concerns specially ordered products—heavy
duty trucks supplied by Volvo Trucks North America, Inc. 
(Volvo), and sold by franchised dealers through a competitive 
bidding process. In this process, the retail customer states 
its specifications and invites bids, generally from dealers 
franchised by different manufacturers. Only when a Volvo 
dealer’s bid proves successful does the dealer arrange to pur
chase the trucks, which Volvo then builds to meet the cus
tomer’s specifications. 

Reeder-Simco GMC, Inc. (Reeder), a Volvo dealer located 
in Fort Smith, Arkansas, commenced suit against Volvo al
leging that Reeder’s sales and profits declined because Volvo 
offered other dealers more favorable price concessions than 
those offered to Reeder. Reeder sought redress for its al
leged losses under § 2 of the Clayton Act, 38 Stat. 730, as 
amended by the Robinson-Patman Price Discrimination Act, 
49 Stat. 1526, 15 U. S. C. § 13 (Robinson-Patman Act or Act), 
and the Arkansas Franchise Practices Act, Ark. Code Ann. 
§ 4–72–201 et seq. (2001). Reeder prevailed at trial and on 
appeal on both claims. 

We granted review on the federal claim to resolve the 
question whether a manufacturer offering its dealers differ
ent wholesale prices may be held liable for price discrimina
tion proscribed by Robinson-Patman, absent a showing that 
the manufacturer discriminated between dealers contempo
raneously competing to resell to the same retail customer. 
While state law designed to protect franchisees may provide, 
and in this case has provided, a remedy for the dealer ex
posed to conduct of the kind Reeder alleged, the Robinson-
Patman Act, we hold, does not reach the case Reeder pre
sents. The Act centrally addresses price discrimination in 
cases involving competition between different purchasers for 

Cetrangolo; and for the North American Equipment Dealers Association 
et al. by Wayne A. Mack. 



546US1 Unit: $U15 [08-22-08 15:43:12] PAGES PGT: OPIN

170 VOLVO TRUCKS NORTH AMERICA, INC. v. REEDER-
SIMCO GMC, INC. 
Opinion of the Court 

resale of the purchased product. Competition of that char
acter ordinarily is not involved when a product subject to 
special order is sold through a customer-specific competitive 
bidding process. 

I 

Volvo manufactures heavy-duty trucks. Reeder sells new 
and used trucks, including heavy-duty trucks. 374 F. 3d 701, 
704 (CA8 2004). Reeder became an authorized dealer of 
Volvo trucks in 1995, pursuant to a five-year franchise agree
ment that provided for automatic one-year extensions if 
Reeder met sales objectives set by Volvo. Ibid. Reeder 
generally sold Volvo’s trucks through a competitive bidding 
process. Ibid. In this process, the retail customer de
scribes its specific product requirements and invites bids 
from several dealers it selects. The customer’s “decision to 
request a bid from a particular dealer or to allow a particular 
dealer to bid is controlled by such factors as an existing rela
tionship, geography, reputation, and cold calling or other 
marketing strategies initiated by individual dealers.” Id., 
at 719 (Hansen, J., concurring in part and dissenting in 
part). 

Once a Volvo dealer receives the customer’s specifications, 
it turns to Volvo and requests a discount or “concession” off 
the wholesale price (set at 80% of the published retail price). 
Id., at 704. It is common practice in the industry for manu
facturers to offer customer-specific discounts to their dealers. 
Ibid.; App. 334, 337. Volvo decides on a case-by-case basis 
whether to offer a discount and, if so, what the discount rate 
will be, taking account of such factors as industry-wide de
mand and whether the retail customer has, historically, pur
chased a different brand of trucks. App. 348–349, 333–334.1 

The dealer then uses the discount offered by Volvo in prepar

1 To shield its ability to compete with other manufacturers, Volvo keeps 
confidential its precise method for calculating concessions offered to deal
ers. 374 F. 3d 701, 704–705 (CA8 2004); App. 337–338. 



546US1 Unit: $U15 [08-22-08 15:43:12] PAGES PGT: OPIN

Cite as: 546 U. S. 164 (2006) 171 

Opinion of the Court 

ing its bid; it purchases trucks from Volvo only if and when 
the retail customer accepts its bid. Ibid. 

Reeder was one of many Volvo dealers, each assigned by 
Volvo to a geographic territory. Reeder’s territory encom
passed ten counties in Arkansas and two in Oklahoma. 374 
F. 3d, at 709. Although nothing prohibits a Volvo dealer 
from bidding outside its territory, ibid., Reeder rarely bid 
against another Volvo dealer, see id., at 705; 5 App. in 
No. 02–2462 (CA8), pp. 1621–1622 (hereinafter C. A. App.). 
In the atypical event that the same retail customer solicited 
a bid from more than one Volvo dealer, Volvo’s stated policy 
was to provide the same price concession to each dealer com
peting head to head for the same sale. 4 id., at 1161–1162; 
5 id., at 1619, 1621. 

In 1997, Volvo announced a program it called “Volvo Vi
sion,” in which the company addressed problems it faced in 
the market for heavy trucks, among them, the company’s 
assessment that it had too many dealers. Volvo projected 
enlarging the size of its dealers’ markets and reducing the 
number of dealers from 146 to 75. 374 F. 3d, at 705. Coinci
dentally, Reeder learned that Volvo had given another dealer 
a price concession greater than the concessions Reeder typi
cally received, and “Reeder came to suspect it was one of the 
dealers Volvo sought to eliminate.” Ibid. Reeder filed suit 
against Volvo in February 2000, alleging losses attributable 
to Volvo’s violation of the Arkansas Franchise Practices Act 
and the Robinson-Patman Act. 

At trial, Reeder’s vice-president, William E. Heck, ac
knowledged that Volvo’s policy was to offer equal conces
sions to Volvo dealers bidding against one another for a par
ticular contract, but he contended that the policy “was not 
executed.” 4 C. A. App. 1162. Reeder presented evidence 
concerning two instances over the five-year course of its au
thorized dealership when Reeder bid against other Volvo 
dealers for a particular sale. 374 F. 3d, at 705, 708–709. 
One of the two instances involved Reeder’s bid on a sale to 
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Tommy Davidson Trucking. 4 C. A. App. 1267–1268. Volvo 
initially offered Reeder a concession of 17%, which Volvo, 
unprompted, increased to 18.1% and then, one week later, to 
18.9%, to match the concession Volvo had offered to another 
of its dealers. 5 id., at 1268–1272. Neither dealer won the 
bid. Id., at 1272. The other instance involved Hiland 
Dairy, which solicited bids from both Reeder and Southwest 
Missouri Truck Center. Id., at 1626–1627. Per its written 
policy, Volvo offered the two dealers the same concession, 
and Hiland selected Southwest Missouri, a dealer from which 
Hiland had previously purchased trucks. Ibid. After se
lecting Southwest Missouri, Hiland insisted on the price 
Southwest Missouri had bid prior to a general increase in 
Volvo’s prices; Volvo obliged by increasing the size of the 
discount. Id., at 1627. See also id., at 1483–1488; 374 F. 3d, 
at 720 (Hansen, J., concurring in part and dissenting in part). 

Reeder dominantly relied on comparisons between con
cessions Volvo offered when Reeder bid against non-Volvo 
dealers, with concessions accorded to other Volvo dealers 
similarly bidding against non-Volvo dealers for other sales. 
Reeder’s evidence compared concessions Reeder received on 
four occasions when it bid successfully against non-Volvo 
dealers (and thus purchased Volvo trucks), with more favor
able concessions other successful Volvo dealers received in 
connection with bidding processes in which Reeder did not 
participate. Id., at 705–706. Reeder also compared conces
sions offered by Volvo on several occasions when Reeder bid 
unsuccessfully against non-Volvo dealers (and therefore did 
not purchase Volvo trucks), with more favorable concessions 
received by other Volvo dealers who gained contracts on 
which Reeder did not bid. Id., at 706–707. 

Reeder’s vice-president, Heck, testified that Reeder did 
not look for instances in which it received a larger concession 
than another Volvo dealer, although he acknowledged it was 
“quite possible” that such instances occurred. 5 C. A. App. 
1462. Nor did Reeder endeavor to determine by any sta
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tistical analysis whether Reeder was disfavored on average 
as compared to another dealer or set of dealers. Id., at 
1462–1464. 

The jury found that there was a reasonable possibility that 
discriminatory pricing may have harmed competition be
tween Reeder and other Volvo truck dealers, and that Vol
vo’s discriminatory pricing injured Reeder. App. 480–486. 
It further found that Reeder ’s damages from Volvo’s 
Robinson-Patman Act violation exceeded $1.3 million. Id., 
at 486.2 The District Court summarily denied Volvo’s mo
tion for judgment as a matter of law and the company’s alter
native motion for new trial or remittitur, awarded treble 
damages on the Robinson-Patman Act claim, and entered 
judgment. 

A divided Court of Appeals for the Eighth Circuit af
firmed. The appeals court noted that, “as a threshold mat
ter[,] Reeder had to show [that] it was a ‘purchaser’ within 
the meaning of the [Act],” 374 F. 3d, at 708, i. e., that “there 
were actual sales at two different prices[,] . . . a sale to 
[Reeder] and a sale to another Volvo dealer,” id., at 707–708. 
Rejecting Volvo’s contention that competitive bidding situa
tions do not give rise to claims under the Robinson-Patman 
Act, id., at 708–709, the Court of Appeals observed that 
Reeder was “more than an unsuccessful bidder,” id., at 709. 
The four instances in which Reeder “actually purchased 
Volvo trucks following successful bids on contracts,” the 
court concluded, sufficed to render Reeder a purchaser 
within the meaning of the Act. Ibid. 

The Court of Appeals next determined that a jury could 
reasonably decide that Reeder was “in actual competition” 
with favored dealers. Ibid. “[A]s of the time the price 
differential was imposed,” the court reasoned, “the favored 

2 The jury also awarded Reeder damages of $513,750 on Reeder’s state
law claim under the Arkansas Franchise Practices Act. No question is 
before us respecting that claim, which trained on Volvo’s alleged design to 
eliminate Reeder as a Volvo dealer. See supra, at 171. 
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and disfavored purchasers competed at the same functional 
level . . . and  within  the  same geographic market.” Ibid. 
(quoting Best Brands Beverage, Inc. v. Falstaff Brewing 
Corp., 842 F. 2d 578, 585 (CA2 1987)). The court further 
held that the jury could properly find from the evidence that 
Reeder had proved competitive injury from price discrimina
tion. Specifically, the court pointed to evidence showing 
that (1) Volvo intended to reduce the number of its dealers; 
(2) Reeder lost the Hiland Dairy contract, for which it com
peted head to head with another Volvo dealer; (3) Reeder 
would have earned more profits, had it received the conces
sions other dealers received; and (4) Reeder’s sales had de
clined over a period of time. 374 F. 3d, at 711–712. The 
court also affirmed the award of treble damages to Reeder. 
Id., at 712–714. 

Judge Hansen dissented as to the Robinson-Patman Act 
claim. “Traditional [Robinson-Patman Act] cases,” he ob
served, “involve sellers and purchasers that carry inventory 
or deal in fungible goods.” Id., at 718. The majority, Judge 
Hansen commented, “attempt[ed] to fit a square peg into a 
round hole,” ibid., when it extended the Act’s reach to the 
marketplace for heavy-duty trucks, where “special-order 
products are sold to individual, pre-identified customers only 
after competitive bidding,” ibid. There may be competition 
among dealers for the opportunity to bid on potential sales, 
he noted, but “[o]nce bidding begins, . . . the relevant market 
becomes limited to the needs and demands of a particular 
end user, with only a handful of dealers competing for the 
ultimate sale.” Id., at 719. Violation of the Act, in Judge 
Hansen’s view, could not be predicated on the instances 
Reeder identified in which it was a purchaser, for “there was 
no actual competition between” Reeder and another Volvo 
dealer at the time of Reeder’s purchases. Ibid. “Without 
proof of actual competition” for the same customer when the 
requisite purchases were made, he concluded, “Reeder can



546US1 Unit: $U15 [08-22-08 15:43:12] PAGES PGT: OPIN

175 Cite as: 546 U. S. 164 (2006) 

Opinion of the Court 

not demonstrate a reasonable possibility of competitive in
jury.” Ibid. 

We granted certiorari, 544 U. S. 903 (2005), to resolve this 
question: May a manufacturer be held liable for secondary
line price discrimination under the Robinson-Patman Act in 
the absence of a showing that the manufacturer discrimi
nated between dealers competing to resell its product to the 
same retail customer? Satisfied that the Court of Appeals 
erred in answering that question in the affirmative, we re
verse the Eighth Circuit’s judgment. 

II 

Section 2, “when originally enacted as part of the Clayton 
Act in 1914, was born of a desire by Congress to curb the use 
by financially powerful corporations of localized price-cutting 
tactics which had gravely impaired the competitive position 
of other sellers.” FTC v. Anheuser-Busch, Inc., 363 U. S. 
536, 543, and n. 6 (1960) (citing H. R. Rep. No. 627, 63d Cong., 
2d Sess., 8 (1914); S. Rep. No. 698, 63d Cong., 2d Sess., 
2–4 (1914)). Augmenting that provision in 1936 with the 
Robinson-Patman Act, Congress sought to target the per
ceived harm to competition occasioned by powerful buyers, 
rather than sellers; specifically, Congress responded to the 
advent of large chainstores, enterprises with the clout to ob
tain lower prices for goods than smaller buyers could de
mand. See 14 H. Hovenkamp, Antitrust Law ¶ 2302, p. 11 
(2d ed. 2006) (hereinafter Hovenkamp); P. Areeda & L. 
Kaplow, Antitrust Analysis ¶ 602, pp. 908–909 (5th ed. 1997) 
(hereinafter Areeda). The Act provides, in relevant part: 

“It shall be unlawful for any person engaged in com
merce . . . to discriminate in price between different pur
chasers of commodities of like grade and quality, . . . 
where the effect of such discrimination may be substan
tially to lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or know
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ingly receives the benefit of such discrimination, or with 
customers of either of them . . . .”  15 U.  S.  C. §  13(a).  

Pursuant to § 4 of the Clayton Act, a private plaintiff may 
recover threefold for actual injury sustained as a result of 
a violation of the Robinson-Patman Act. See 15 U. S. C. 
§ 15(a); J. Truett Payne Co. v. Chrysler Motors Corp., 451 
U. S. 557, 562 (1981). 

Mindful of the purposes of the Act and of the antitrust 
laws generally, we have explained that Robinson-Patman 
does not “ban all price differences charged to different pur
chasers of commodities of like grade and quality,” Brooke 
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U. S. 
209, 220 (1993) (internal quotation marks omitted); rather, 
the Act proscribes “price discrimination only to the extent 
that it threatens to injure competition,” ibid. Our decisions 
describe three categories of competitive injury that may 
give rise to a Robinson-Patman Act claim: primary line, sec
ondary line, and tertiary line. Primary-line cases entail con
duct—most conspicuously, predatory pricing—that injures 
competition at the level of the discriminating seller and its 
direct competitors. See, e. g., id., at 220–222; see also Ho
venkamp ¶ 2301a, pp. 4–6. Secondary-line cases, of which 
this is one, involve price discrimination that injures competi
tion among the discriminating seller’s customers (here, Vol
vo’s dealerships); cases in this category typically refer to “fa
vored” and “disfavored” purchasers. See ibid.; Texaco Inc. 
v. Hasbrouck, 496 U. S. 543, 558, n. 15 (1990). Tertiary-line 
cases involve injury to competition at the level of the pur
chaser’s customers. See Areeda ¶ 601e, p. 907. 

To establish the secondary-line injury of which it com
plains, Reeder had to show that (1) the relevant Volvo truck 
sales were made in interstate commerce; (2) the trucks were 
of “like grade and quality”; (3) Volvo “discriminate[d] in price 
between” Reeder and another purchaser of Volvo trucks; and 
(4) “the effect of such discrimination may be . . . to injure, 
destroy, or prevent competition” to the advantage of a fa
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vored purchaser, i. e., one who “receive[d] the benefit of such 
discrimination.” 15 U. S. C. § 13(a). It is undisputed that 
Reeder has satisfied the first and second requirements. 
Volvo and the United States, as amicus curiae, maintain that 
Reeder cannot satisfy the third and fourth requirements, be
cause Reeder has not identified any differentially priced 
transaction in which it was both a “purchaser” under the Act 
and “in actual competition” with a favored purchaser for the 
same customer. 

A hallmark of the requisite competitive injury, our deci
sions indicate, is the diversion of sales or profits from a disfa
vored purchaser to a favored purchaser. FTC v. Sun Oil 
Co., 371 U. S. 505, 518–519 (1963) (evidence showed patronage 
shifted from disfavored dealers to favored dealers); Falls 
City Industries, Inc. v. Vanco Beverage, Inc., 460 U. S. 428, 
437–438, and n. 8 (1983) (complaint “supported by direct evi
dence of diverted sales”). We have also recognized that a 
permissible inference of competitive injury may arise from 
evidence that a favored competitor received a significant 
price reduction over a substantial period of time. See FTC 
v. Morton Salt Co., 334 U. S. 37, 49–51 (1948); Falls City 
Industries, 460 U. S., at 435. Absent actual competition 
with a favored Volvo dealer, however, Reeder cannot estab
lish the competitive injury required under the Act. 

III 

The evidence Reeder offered at trial falls into three cate
gories: (1) comparisons of concessions Reeder received for 
four successful bids against non-Volvo dealers, with larger 
concessions other successful Volvo dealers received for dif
ferent sales on which Reeder did not bid (purchase
to-purchase comparisons); (2) comparisons of concessions 
offered to Reeder in connection with several unsuccessful 
bids against non-Volvo dealers, with greater concessions 
accorded other Volvo dealers who competed successfully 
for different sales on which Reeder did not bid (offer-to
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purchase comparisons); and (3) evidence of two occasions on 
which Reeder bid against another Volvo dealer (head-to-head 
comparisons). The Court of Appeals concluded that Reeder 
demonstrated competitive injury under the Act because 
Reeder competed with favored purchasers “at the same func
tional level . . . and within the same geographic market.” 
374 F. 3d, at 709 (quoting Best Brands, 842 F. 2d, at 585). As 
we see it, however, selective comparisons of the kind Reeder 
presented do not show the injury to competition targeted by 
the Robinson-Patman Act. 

A 

Both the purchase-to-purchase and the offer-to-purchase 
comparisons fall short, for in none of the discrete instances 
on which Reeder relied did Reeder compete with beneficiar
ies of the alleged discrimination for the same customer. 
Nor did Reeder even attempt to show that the compared 
dealers were consistently favored vis-à-vis Reeder. Reeder 
simply paired occasions on which it competed with non-Volvo 
dealers for a sale to Customer A with instances in which 
other Volvo dealers competed with non-Volvo dealers for a 
sale to Customer B. The compared incidents were tied to 
no systematic study and were separated in time by as many 
as seven months. See 374 F. 3d, at 706, 710. 

We decline to permit an inference of competitive injury 
from evidence of such a mix-and-match, manipulable quality. 
See Tr. of Oral Arg. 34–35, 55. No similar risk of manipula
tion occurs in cases kin to the chainstore paradigm. Here, 
there is no discrete “favored” dealer comparable to a chain
store or a large independent department store—at least, 
Reeder’s evidence is insufficient to support an inference of 
such a dealer or set of dealers. For all we know, Reeder, on 
occasion, might have gotten a better deal vis-à-vis one or 
more of the dealers in its comparisons. See supra, at 172. 

Reeder may have competed with other Volvo dealers for 
the opportunity to bid on potential sales in a broad geo
graphic area. At that initial stage, however, competition is 
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not affected by differential pricing; a dealer in the competi
tive bidding process here at issue approaches Volvo for a 
price concession only after it has been selected by a retail 
customer to submit a bid. Competition for an opportunity 
to bid, we earlier observed, is based on a variety of factors, 
including the existence vel non of a relationship between the 
potential bidder and the customer, geography, and reputa
tion. See supra, at 170.3 We reiterate in this regard an 
observation made by Judge Hansen, dissenting from the 
Eighth Circuit’s Robinson-Patman holding: Once a retail cus
tomer has chosen the particular dealers from which it will 
solicit bids, “the relevant market becomes limited to the 
needs and demands of a particular end user, with only a 
handful of dealers competing for the ultimate sale.” 374 
F. 3d, at 719. That Volvo dealers may bid for sales in the 
same geographic area does not import that they in fact com
peted for the same customer-tailored sales. In sum, the 
purchase-to-purchase and offer-to-purchase comparisons fail 
to show that Volvo sold at a lower price to Reeder’s “compet
itors,” hence those comparisons do not support an inference 
of competitive injury. See Falls City Industries, 460 U. S., 
at 435 (inference of competitive injury under Morton Salt 
arises from “proof of a substantial price discrimination be
tween competing purchasers over time” (emphasis added)). 

B 
Reeder did offer evidence of two instances in which it com

peted head to head with another Volvo dealer. See supra, 
at 171–172. When multiple dealers bid for the business of 
the same customer, only one dealer will win the business 
and thereafter purchase the supplier’s product to fulfill its 

3 A dealer’s reputation for securing favorable concessions, we recognize, 
may influence the customer’s bidding invitations. Cf. post, at 183, n. 2. 
We do not pursue that point here, however, because Reeder did not 
present—or even look for—evidence that Volvo consistently disfavored 
Reeder while it consistently favored certain other dealers. See supra, 
at 172–173. 
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contractual commitment. Because Robinson-Patman “pro
hibits only discrimination ‘between different purchasers,’ ”  
Brief for Petitioner 26 (quoting 15 U. S. C. § 13(a); emphasis 
added), Volvo and the United States argue, the Act does 
not reach markets characterized by competitive bidding and 
special-order sales, as opposed to sales from inventory. See 
Brief for Petitioner 27; Brief for United States as Amicus 
Curiae 9, 17–20. We need not decide that question today. 
Assuming the Act applies to the head-to-head transactions, 
Reeder did not establish that it was disfavored vis-à-vis 
other Volvo dealers in the rare instances in which they com
peted for the same sale—let alone that the alleged discrimi
nation was substantial. See 1 ABA Section of Antitrust 
Law, Antitrust Law Developments 478–479 (5th ed. 2002) 
(“No inference of injury to competition is permitted when 
the discrimination is not substantial.” (collecting cases)). 

Reeder’s evidence showed loss of only one sale to another 
Volvo dealer, a sale of 12 trucks that would have generated 
$30,000 in gross profits for Reeder. 374 F. 3d, at 705. Per 
its policy, Volvo initially offered Reeder and the other dealer 
the same concession. Volvo ultimately granted a larger con
cession to the other dealer, but only after it had won the 
bid. In the only other instance of head-to-head competition 
Reeder identified, Volvo increased Reeder’s initial 17% dis
count to 18.9%, to match the discount offered to the other 
competing Volvo dealer; neither dealer won the bid. See 
supra, at 172. In short, if price discrimination between two 
purchasers existed at all, it was not of such magnitude as 
to affect substantially competition between Reeder and the 
“favored” Volvo dealer. 

IV 

Interbrand competition, our opinions affirm, is the “pri
mary concern of antitrust law.” Continental T. V., Inc. v. 
GTE Sylvania Inc., 433 U. S. 36, 51–52, n. 19 (1977). The 
Robinson-Patman Act signals no large departure from that 
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main concern. Even if the Act’s text could be construed in 
the manner urged by Reeder and embraced by the Court of 
Appeals, we would resist interpretation geared more to the 
protection of existing competitors than to the stimulation of 
competition.4 In the case before us, there is no evidence 
that any favored purchaser possesses market power, the al
legedly favored purchasers are dealers with little resem
blance to large independent department stores or chain oper
ations, and the supplier’s selective price discounting fosters 
competition among suppliers of different brands. See id., at 
51–52 (observing that the market impact of a vertical prac
tice, such as a change in a supplier’s distribution system, may 
be a “simultaneous reduction of intrabrand competition and 
stimulation of interbrand competition”). By declining to ex
tend Robinson-Patman’s governance to such cases, we con
tinue to construe the Act “consistently with broader policies 
of the antitrust laws.” Brooke Group, 509 U. S., at 220 
(quoting Great Atlantic & Pacific Tea Co. v. FTC, 440 U. S. 
69, 80, n. 13 (1979)); see Automatic Canteen Co. of America 
v. FTC, 346 U. S. 61, 63 (1953) (cautioning against Robinson-
Patman constructions that “extend beyond the prohibitions 
of the Act and, in doing so, help give rise to a price uniform
ity and rigidity in open conflict with the purposes of other 
antitrust legislation”).5 

4 The dissent assails Volvo’s decision to reduce the number of its dealers. 
Post, at 183. But Robinson-Patman does not bar a manufacturer from 
restructuring its distribution networks to improve the efficiency of its op
erations. If Volvo did not honor its obligations to Reeder as its fran
chisee, “[a]ny remedy . . . lies in state laws addressing unfair competition 
and the rights of franchisees, not in the Robinson-Patman Act.” Brief 
for United States as Amicus Curiae 28. 

5 See also Hovenkamp ¶ 2333c, p. 109 (commenting that the Eighth Cir
cuit’s expansive interpretation “views the [Robinson-Patman Act] as a 
guarantee of equal profit margins on sales actually made,” and thereby 
exposes manufacturers to treble damages unless they “charge uniform 
prices to their dealers”). 
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* * * 
For the reasons stated, the judgment of the Court of Ap

peals for the Eighth Circuit is reversed, and the case is re
manded for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Stevens, with whom Justice Thomas joins, 
dissenting. 

Franchised dealers who sell Volvo trucks, like those who 
sell automobiles, farm equipment, washing machines, and a 
variety of other expensive items, routinely engage in negoti
ations with prospective purchasers. Sometimes the pros
pect is simultaneously negotiating with two Volvo dealers, 
sometimes with a Volvo dealer and a dealer representing an
other manufacturer, and still other times a satisfied customer 
who is generally familiar with the options available in a com
petitive market may negotiate with only one dealer at a time. 
Until today, the Robinson-Patman Act’s prohibition of price 
discrimination1 would have protected the dealer’s ability to 
negotiate in all those situations. Today, however, by adopt
ing a novel, transaction-specific concept of competition, the 
Court eliminates that statutory protection in all but those 
rare situations in which a prospective purchaser is negotiat
ing with two Volvo dealers at the same time. 

I 
Setting aside for the moment the fact that the case in

volves goods specially ordered for particular customers 

1 Section 2 of the Clayton Act, as amended by § 1 of the Robinson-
Patman Act, provides in relevant part: 

“It shall be unlawful for any person . . . to  discriminate in price between 
different purchasers of commodities of like grade and quality . . . where the 
effect of such discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of 
them.” 38 Stat. 730, as amended, 49 Stat. 1526, 15 U. S. C. § 13(a). 
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rather than goods stocked in inventory, the case is a rather 
ordinary Robinson-Patman suit. Respondent Reeder al
leged a violation of the Act; the parties submitted a good deal 
of conflicting evidence to the jury; the trial judge properly 
instructed the jurors on the elements of price discrimination, 
competitive injury, and damages; and the jury returned a 
verdict resolving all issues in Reeder’s favor. The Court 
of Appeals found no error in either the instructions or the 
sufficiency of the evidence. 374 F. 3d 701 (CA8 2004). 

Two issues of fact bear particular mention. 
First, Volvo does not challenge the jury’s finding of price 

discrimination. Reeder’s theory of the case was that Volvo 
sought to cut back its number of dealers and deemed Reeder 
expendable. To avoid possible violations of franchise agree
ments and state laws, Volvo chose to accomplish this goal by 
offering Reeder worse prices than other regional dealers. 

Reeder introduced substantial evidence of this theory. It 
showed that Volvo had an explicit business strategy, known 
as the “Volvo Vision,” of “fewer dealers, larger markets.” 
App. 34. It showed that Volvo could afford to lose sales as 
it squeezed dealers out, since the boom years of the late 
1990’s left Volvo with about as many orders as it could fill. 
Id., at 256–257. And it showed that Volvo frequently gave 
worse prices to it than to other regional dealers. On at least 
four occasions, Volvo sold trucks to Reeder at significantly 
higher prices than to other dealers buying similar trucks 
around the same time.2 To give one example, in the spring 
of 1998 Volvo sold 20 trucks to Reeder at a 9% concession, 
but sold similar trucks to a Texas dealer at a 12.3% conces
sion. Id., at 132–134. This left Reeder paying $2,606 more 
per truck. Id., at 134. Although the Court chides Reeder 

2 Additionally, on more than 12 other occasions, Volvo offered worse 
deals to Reeder than it gave to dealers who made comparable purchases. 
Arguably due to Volvo’s stingy concessions, Reeder failed to close with its 
customers in these instances and thus never ended up buying the trucks 
at issue from Volvo. 
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for failing to perform statistical analyses, see ante, at 172– 
173, 178, the jury clearly had a sufficient basis for finding 
price discrimination. It could infer that Volvo’s pricing poli
cies were comparable to a secret catalog listing one set of 
low prices for its “A” dealers and a higher set for its “B” 
dealers like Reeder, with an exception providing for the 
same prices where an “A” dealer and a “B” dealer were en
gaged in negotiations with the same customer at the same 
time. 

Second, the jury found that the favored dealers at issue 
in these comparisons were competitive players in the same 
geographic market as Reeder. This conclusion is implicit in 
the jury’s finding of competitive injury, since the jury in
struction on that element required Reeder to prove 

“a substantial difference in price in sales by defendant 
to plaintiff and other competing Volvo dealers over a 
significant period of time. This requires plaintiff to 
show that it and the other Volvo dealer(s) were retail 
dealers within the same geographic market and that the 
effect of the price differential was to allow the other 
Volvo dealer(s) to draw sales or profits away from plain
tiff.” App. 480, Instruction No. 18. 

Volvo does not dispute that the evidence was sufficient to 
support the jury finding that Reeder and the favored dealers 
operated in the same geographic market.3 Volvo’s restraint 
is wise, as Reeder offered evidence that truck buyers are 
unsurprisingly mobile, that it delivered trucks to purchasers 
throughout the region, and that customers would sometimes 
solicit bids from more than one regional Volvo dealer. 

3 Similarly, and despite its selective discussion of the extensive eviden
tiary record, ante, at 170–173, the Court does not question the sufficiency 
of the evidence supporting the jury’s finding that Volvo engaged in price 
discrimination against Reeder relative to other regional Volvo dealers for 
a significant period of time. 
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II 

For decades, juries have routinely inferred the requisite 
injury to competition under the Robinson-Patman Act from 
the fact that a manufacturer sells goods to one retailer at a 
higher price than to its competitors. This rule dates back 
to the following discussion of competitive injury in Justice 
Black’s opinion for the Court in FTC v. Morton Salt Co., 334 
U. S. 37 (1948): 

“It is argued that the findings fail to show that respond
ent’s discriminatory discounts had in fact caused injury 
to competition. There are specific findings that such 
injuries had resulted from respondent’s discounts, al
though the statute does not require the Commission to 
find that injury has actually resulted. The statute re
quires no more than that the effect of the prohibited 
price discriminations ‘may be substantially to lessen 
competition . . . or to injure, destroy, or prevent competi
tion.’ After a careful consideration of this provision of 
the Robinson-Patman Act, we have said that ‘the statute 
does not require that the discriminations must in fact 
have harmed competition, but only that there is a rea
sonable possibility that they “may” have such an effect.’ 
Corn Products Co. v. Federal Trade Comm’n, 324 U. S. 
726, 742. Here the Commission found what would ap
pear to be obvious, that the competitive opportunities of 
certain merchants were injured when they had to pay 
respondent substantially more for their goods than their 
competitors had to pay. The findings are adequate.” 
Id., at 45–47 (footnote omitted). 

We have treated as competitors those who sell “in a single, 
interstate retail market.” Falls City Industries, Inc. v. 
Vanco Beverage, Inc., 460 U. S. 428, 436 (1983); cf. Tampa 
Elec. Co. v. Nashville Coal Co., 365 U. S. 320, 327 (1961). 
Under this approach—uncontroversial until today—Reeder 
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would readily prevail. There is ample evidence that Volvo 
charged Reeder higher prices than it charged to competing 
dealers in the same market over a period of many months. 
That those higher prices impaired Reeder’s ability to com
pete with those dealers is just as obvious as the injury to 
competition described by the Court in Morton Salt. 

Volvo nonetheless argues that no competitive injury could 
have occurred because it never discriminated against Reeder 
when Reeder and another Volvo dealer were seeking conces
sions with regard to the same ultimate customer. In Volvo’s 
view, each transaction was a separate market, one defined 
by the customer and those dealers whom it had asked for 
bids. For each specific customer who has solicited bids, 
Reeder’s only “competitors” were the other dealers making 
bids. Accordingly, if none of these other dealers were Volvo 
dealers, then Reeder suffered no competitive harm (relative 
to other Volvo dealers) when Volvo gave it a discriminatorily 
high price. 

Unlike the Court, I cannot accept Volvo’s vision. Nothing 
in the statute or in our precedent suggests that “competi
tion” is evaluated by a transaction-specific inquiry, and such 
an approach makes little sense. It requires us to ignore the 
fact that competition among truck dealers is a continuing 
war waged over time rather than a series of wholly discrete 
events. Each time Reeder managed to resell trucks it had 
purchased at discriminatorily high prices, it was forced 
either to accept lower profit margins than were available to 
favored Volvo dealers or to pass on the higher costs to its 
customers (who then might well go to a different dealer the 
next time). And we have long indicated that lost profits rel
ative to a competitor are a proper basis for permitting the 
Morton Salt inference. See, e. g., Falls City Industries, 460 
U. S., at 435 (noting that to overcome the Morton Salt infer
ence, a defendant needs “evidence breaking the causal con
nection between a price differential and lost sales or profits” 
(emphasis added)). By ignoring these commonsense points, 
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the Court gives short shrift to the Robinson-Patman Act’s 
prophylactic intent. See 15 U. S. C. § 13(a) (barring price 
discrimination where “the effect of such discrimination may 
be substantially to lessen competition” (emphasis added)); 
see also, e. g., Morton Salt, 334 U. S., at 46. 

The Court appears to hold that, absent head-to-head bid
ding with a favored dealer, a dealer in a competitive bidding 
market can suffer no competitive injury.4 It is unclear 
whether that holding is limited to franchised dealers who do 
not maintain inventories, or excludes virtually all franchisees 
from the effective protection of the Act. In either event, it 
is not faithful to the statutory text. 

III 

As the Court recognizes, the Robinson-Patman Act was 
primarily intended to protect small retailers from the vig
orous competition afforded by chainstores and other large 
volume purchasers. Whether that statutory mission repre
sented sound economic policy is not merely the subject of 
serious debate, but may well merit Judge Bork’s character
ization as “wholly mistaken economic theory.” 5 I do not 
suggest that disagreement with the policy of the Act has 
played a conscious role in my colleagues’ unprecedented deci
sion today. I cannot avoid, however, identifying the irony 
in a decision refusing to adhere to the text of the Act in a 
case in which the jury credited evidence that discriminatory 

4 Indeed, if Volvo’s argument about the meaning of “purchaser,” see 
ante, at 179–180, ultimately meets with this Court’s approval, then the 
Robinson-Patman Act will simply not apply in the special-order context. 
Any time a special-order dealer fails to complete a transaction because the 
high price drives away its ultimate customer, there will be no Robinson-
Patman violation because the dealer will not meet the “purchaser” re
quirement, and any time the dealer completes the transaction but at a 
discriminatorily high price, there will be no violation because the dealer 
has no “competition” (as the majority sees it) for that specific transaction 
at the moment of purchase. 

5 R. Bork, The Antitrust Paradox 382 (1978). 
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prices were employed as means of escaping contractual com
mitments and eliminating specifically targeted firms from a 
competitive market. The exceptional quality of this case 
provides strong reason to enforce the Act’s prohibition 
against discrimination even if Judge Bork’s evaluation (with 
which I happen to agree) is completely accurate. 

Accordingly, I respectfully dissent. 
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EVANS, ACTING WARDEN v. CHAVIS 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–721. Argued November 9, 2005—Decided January 10, 2006 

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) 
gives a state prisoner whose conviction has become final one year to 
seek federal habeas corpus relief, 28 U. S. C. § 2244(d)(1)(A), but tolls 
this 1-year limitations period for the “time during which a properly filed 
application for State . . . collateral review . . . is pending,” § 2244(d)(2). 
Under California’s collateral review scheme, the equivalent of a notice 
of appeal is timely if filed within a “reasonable time.” In Carey v. Saf
fold, 536 U. S. 214, this Court held, inter alia, that (1) only a timely 
appeal tolls AEDPA’s limitations period for the time between the lower 
court’s adverse decision and the filing of a notice of appeal; (2) in Califor
nia, “unreasonable” delays are not timely; and (most pertinently) (3) a 
California Supreme Court order denying a petition “on the merits” does 
not automatically indicate that the petition was timely filed. 

Respondent Chavis, a California state prisoner, filed a state habeas 
petition on May 14, 1993, which the trial court denied. On September 
29, 1994, the California Court of Appeal also held against him. He then 
waited more than three years before seeking review in the California 
Supreme Court. On April 29, 1998, that court issued an order stating 
simply that the petition was denied. On August 30, 2000, Chavis filed 
a federal habeas petition. After the case reached it, the Ninth Circuit 
concluded that the federal petition’s timeliness depended on whether 
Chavis’ state postconviction relief application was “pending,” therefore 
tolling AEDPA’s limitations period, during the 3-year period between 
the time the California Court of Appeal issued its opinion and the time 
he sought review in the State Supreme Court. The Ninth Circuit held 
that the state application was “pending” because under Circuit prece
dent a denial without comment or citation is treated as a denial on the 
merits, and a petition denied on the merits was not untimely. 

Held: The Ninth Circuit departed from Saffold’s interpretation of 
AEDPA as applied to California’s system. Pp. 197–201. 

(a) Contrary to Saffold, the Circuit in this case said in effect that 
the California Supreme Court’s denial of a petition “on the merits” did 
automatically mean that the petition was timely. More than that, it 
treated a State Supreme Court order that was silent on the grounds for 
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the court’s decision as equivalent to an order in which the words “on 
the merits” appeared. If the appearance of “on the merits” does not 
automatically warrant a holding that the filing was timely, the absence 
of those words could not automatically warrant such a holding. Absent 
(1) clear direction or explanation from the California Supreme Court 
about the meaning of “reasonable time” in the present context, or 
(2) clear indication that a particular request for appellate review was 
timely or untimely, the Ninth Circuit must itself examine the delay in 
each case and determine what the state courts would have held in re
spect to timeliness. This is what this Court believes it asked the Cir
cuit to do in Saffold. This is what this Court believes the Circuit 
should have done here. Pp. 197–198. 

(b) Given the uncertain scope of California’s “reasonable time” stand
ard, it may not be easy for the Ninth Circuit to decide in each of the 
several hundred federal habeas petitions from California prisoners it 
hears annually whether a prisoner’s state-court review petition was 
timely. However, for the reasons given in Saffold, the Circuit’s attempt 
to create shortcuts looking to the label the California Supreme Court 
applied to the denial order, even where that label does not refer to time
liness, are not true, either to California’s timeliness rule or to AEDPA’s 
intent to toll the 1-year limitations period only when the state collateral 
review proceeding is “pending.” Saffold, 536 U. S., at 220–221, 225– 
226. The California courts might alleviate the problem by clarifying 
the scope of “reasonable time” or by indicating, when denying a petition, 
whether the filing was timely. And the Ninth Circuit might seek guid
ance by certifying a question to the State Supreme Court in an appro
priate case. Id., at 226–227. Alternatively, the California Legislature 
might decide to impose more determinate time limits, conforming Cali
fornia law with that of most other States. Absent any such guidance 
from state law, however, the Ninth Circuit’s only alternative is to simply 
ask and decide whether the state prisoner’s filing was made within a 
reasonable time. In doing so, the Circuit must be mindful that, in Saf
fold, this Court held that timely filings in California fell within the fed
eral tolling provision on the assumption that California’s “reasonable 
time” standard would not lead to filing delays substantially longer than 
those in States with determinate timeliness rules. Id., at 222–223. 
Pp. 198–200. 

(c) Chavis did not file his petition for review in the California Su
preme Court within a reasonable time. This Court’s examination of the 
record refutes his claim that his 3-year, 1-month, delay was reasonable 
because he could not use the prison library to work on his petition dur
ing this period. And since Chavis needs all but two days of that 
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lengthy delay to survive the federal 1-year habeas filing period, he can
not succeed. Pp. 200–201. 

382 F. 3d 921, reversed and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and O’Connor, Scalia, Kennedy, Souter, Thomas, and Ginsburg, JJ., 
joined. Stevens, J., filed an opinion concurring in the judgment, post, 
p. 202. 

Catherine Baker Chatman, Deputy Attorney General of 
California, argued the cause for petitioner. With her on the 
briefs were Bill Lockyer, Attorney General, Manuel M. 
Medeiros, State Solicitor General, Robert R. Anderson, Chief 
Assistant Attorney General, Mary Jo Graves, Senior Assist
ant Attorney General, and Janet E. Neeley, Stan Cross, and 
Julie A. Hokans, Supervising Deputy Attorneys General. 

Peter K. Stris, by appointment of the Court, 545 U. S. 1126, 
argued the cause for respondent. With him on the brief 
were Jason H. Wilson, Paul J. Loh, and Shaun P. Martin.* 

Justice Breyer delivered the opinion of the Court. 
The Antiterrorism and Effective Death Penalty Act of 

1996 (AEDPA or Act) requires a state prisoner whose con
viction has become final to seek federal habeas corpus relief 
within one year. 28 U. S. C. § 2244(d)(1)(A). The Act tolls 
this 1-year limitations period for the “time during which a 
properly filed application for State post-conviction or other 
collateral review . . . is pending.” § 2244(d)(2). The time 
that an application for state postconviction review is “pend
ing” includes the period between (1) a lower court’s adverse 
determination, and (2) the prisoner’s filing of a notice of ap
peal, provided that the filing of the notice of appeal is timely 
under state law. Carey v. Saffold, 536 U. S. 214 (2002). 

In most States a statute sets out the number of days for 
filing a timely notice of appeal, typically a matter of a few 

*Jeffrey L. Fisher and Russell D. Covey filed a brief for the National 
Association of Criminal Defense Lawyers as amicus curiae urging 
affirmance. 
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days. See id., at 219. California, however, has a special 
system governing appeals when prisoners seek relief on col
lateral review. Under that system, the equivalent of a no
tice of appeal is timely if filed within a “reasonable time.” 
In re Harris, 5 Cal. 4th 813, 828, n. 7, 855 P. 2d 391, 398, n. 7 
(1993); see also Saffold, supra, at 221. 

In this case, the Ninth Circuit found timely a California 
prisoner’s request for appellate review made three years 
after the lower state court ruled against him. Chavis v. 
LeMarque, 382 F. 3d 921 (2004). We conclude that the Cir
cuit departed from our interpretation of the Act as applied 
to California’s system, Carey v. Saffold, supra, and we there
fore reverse its judgment. 

I 

We begin with our holding in Carey v. Saffold. In that 
case we addressed three questions. 

A 

We initially considered the question just mentioned: For 
purposes of tolling AEDPA’s 1-year limitations period, is a 
state habeas application “pending” during the interval be
tween (1) the time a lower state court reaches an adverse 
decision, and (2) the day the prisoner timely files an appeal? 
We answered this question “yes.” 536 U. S., at 219–221. If 
the filing of the appeal is timely, the period between the ad
verse lower court decision and the filing (typically just a few 
days) is not counted against the 1-year AEDPA time limit. 

B 

We then pointed out that in most States a prisoner who 
seeks review of an adverse lower court decision must file a 
notice of appeal in a higher court, and the timeliness of that 
notice of appeal is measured in terms of a determinate time 
period, such as 30 or 60 days. Id., at 219. As we explained, 
however, California has a different rule. In California, a 
state prisoner may seek review of an adverse lower court 
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decision by filing an original petition (rather than a notice 
of appeal) in the higher court, and that petition is timely 
if filed within a “reasonable time.” Id., at 221. We asked 
whether this distinction made a difference for AEDPA toll
ing purposes. We answered that question “no.” Id., at 
222–223. California’s system is sufficiently analogous to ap
pellate review systems in other States to treat it similarly. 
See id., at 222 (“The upshot is that California’s collateral re
view process functions very much like that of other States, 
but for the fact that its timeliness rule is indeterminate”). 
As long as the prisoner filed a petition for appellate review 
within a “reasonable time,” he could count as “pending” (and 
add to the 1-year time limit) the days between (1) the time 
the lower state court reached an adverse decision, and (2) the 
day he filed a petition in the higher state court. Id., at 222– 
223. We added, “The fact that California’s timeliness stand
ard is general rather than precise may make it more difficult 
for federal courts to determine just when a review applica
tion (i. e., a filing in a higher court) comes too late.” Id., at 
223. Nonetheless, the federal courts must undertake that 
task. 

C 

We considered finally whether the state habeas petition at 
issue in the case had itself been timely filed. Saffold had 
filed that petition (a petition for review by the California 
Supreme Court) not within 30 or even 60 days after the 
lower court (the California Court of Appeal) had reached its 
adverse decision, but, rather, 41⁄2 months later. The filing 
was not obviously late, however, because the delay might 
have been due to excusable neglect—Saffold said he had 
taken 41⁄2 months because he had not received timely notice 
of the adverse lower court decision. Id., at 226. 

We sent the case back to the Ninth Circuit to decide 
whether the prisoner had filed his California Supreme Court 
petition within a “reasonable time,” thus making the filing 
timely under California law. We also set forth several legal 
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propositions that set the boundaries within which the Ninth 
Circuit must answer this question. 

First, we pointed out that if “the California Supreme 
Court had clearly ruled that Saffold’s 41⁄2-month delay was 
‘unreasonable,’ that would be the end of the matter.” Ibid. 

Second, we noted that the California Supreme Court order 
denying Saffold’s petition had stated that the denial was “ ‘on 
the merits and for lack of diligence.’ ” Id., at 225. But, we 
added, these words alone did not decide the question. Id., 
at 225–226. 

Third, we stated that the words “lack of diligence” did not 
prove that the California Supreme Court thought the peti
tion was untimely. That is because those words might have 
referred to a totally different, earlier delay that was “irrele
vant” to the timeliness of Saffold’s California Supreme Court 
petition. Id., at 226. 

Fourth, we stated that the words “on the merits” did not 
prove that the California Supreme Court thought the peti
tion was timely. That is because the California Supreme 
Court might have decided to address the merits of the peti
tion even if the petition had been untimely. A “court,” we 
said, 

“will sometimes address the merits of a claim that it 
believes was presented in an untimely way: for instance, 
where the merits present no difficult issue; where the 
court wants to give a reviewing court alternative 
grounds for decision; or where the court wishes to show 
a prisoner (who may not have a lawyer) that it was not 
merely a procedural technicality that precluded him 
from obtaining relief.” Id., at 225–226. 

We ultimately concluded that the Ninth Circuit must not 
take “such words” (i. e., the words “on the merits”) as “an 
absolute bellwether” on the timeliness question. Id., at 226 
(emphasis added). We pointed out that the Circuit’s con
trary approach (i. e., an approach that presumed that an 
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order denying a petition “on the merits” meant that the peti
tion was timely) would lead to the tolling of AEDPA’s limita
tions period in circumstances where the law does not permit 
tolling. Ibid. And we gave as an example of the incorrect 
approach a case in which the Ninth Circuit had found timely 
a petition for review filed four years after the lower court 
reached its decision. Ibid. (citing Welch v. Newland, 267 
F. 3d 1013 (CA9 2001)). 

II 

We turn now to the present case. Respondent Reginald 
Chavis, a California state prisoner, filed a state habeas cor
pus petition on May 14, 1993. The trial court denied the 
petition. He sought review in the California Court of Ap
peal, which also held against him. The Court of Appeal re
leased its decision on September 29, 1994. Chavis then 
waited more than three years, until November 5, 1997, before 
filing a petition for review in the California Supreme Court. 
On April 29, 1998, the California Supreme Court denied the 
petition in an order stating simply, “Petition for writ of ha
beas corpus [i. e., review in the California Supreme Court] is 
DENIED.” App. G to Pet. for Cert. 1. 

Subsequently, on August 30, 2000 (after bringing a second 
round of state habeas petitions), Chavis filed a federal habeas 
petition. The State asked the federal court to dismiss the 
petition on the ground that it was untimely. After all, 
AEDPA gives prisoners only one year to file their federal 
petitions, and Chavis had filed his federal petition more than 
four years after AEDPA became effective. Still, AEDPA 
also provides for tolling, adding to the one year those days 
during which an application for state collateral review is 
“pending.” And the federal courts consequently had to cal
culate how many days Chavis’ state collateral review appli
cations had been “pending” in the state courts and add those 
days to the 1-year limitations period. 

Ultimately, after the case reached the Ninth Circuit, that 
court concluded that the timeliness of the federal petition 
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turned upon whether the “pending” period included the 3
year period between (1) the time a lower state court, the 
California Court of Appeal, issued its opinion (September 29, 
1994), and (2) the time Chavis sought review in a higher state 
court, the California Supreme Court (on November 5, 1997). 
The Ninth Circuit held that the state collateral review appli
cation was “pending” during this time; hence, it should add 
those three years to the federal 1-year limitations period, 
and the addition of those three years, along with various 
other additions, rendered the federal filing timely. 

The Ninth Circuit’s reasoning as to why it should add the 
three years consists of the following: 

“Under our decision in Saffold, because Chavis’s No
vember 1997 habeas petition to the California Supreme 
Court was denied on the merits, it was pending during 
the interval between the Court of Appeal decision and 
the Supreme Court petition and he is entitled to tolling. 
See [Saffold v. Carey, 312 F. 3d 1031, 1034–1036 (2002)]. 
When the California Supreme Court denies a habeas pe
tition without comment or citation, we have long treated 
the denial as a decision on the merits. Hunter v. 
Aispuro, 982 F. 2d 344, 348 (9th Cir. 1992). Therefore, 
the California Supreme Court’s summary denial was on 
the merits, and the petition was not dismissed as un
timely. See id.; see also Delhomme v. Ramirez, 340 
F. 3d 817, 819, 820 n. 2 (9th Cir. 2003) (noting that there 
was no indication that a state habeas petition was un
timely where the California Supreme Court denied the 
petition without comment or citation). As a result, 
Chavis is entitled to tolling during [the relevant pe
riod].” 382 F. 3d, at 926 (emphasis added). 

California sought certiorari on the ground that the Ninth 
Circuit’s decision was inconsistent with our holding in Saf
fold. We granted the writ. 
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III

A


California argues that the Ninth Circuit’s decision in this 
case is inconsistent with our decision in Saffold. Like Cali
fornia, we do not see how it is possible to reconcile the two 
cases. 

In Saffold, we held that (1) only a timely appeal tolls 
AEDPA’s 1-year limitations period for the time between the 
lower court’s adverse decision and the filing of a notice of 
appeal in the higher court; (2) in California, “unreasonable” 
delays are not timely; and (3) (most pertinently) a California 
Supreme Court order denying a petition “on the merits” does 
not automatically indicate that the petition was timely filed. 
In addition, we referred to a Ninth Circuit case holding that 
a 4-year delay was reasonable as an example of what the law 
forbids the Ninth Circuit to do. 

Nonetheless, the Ninth Circuit in this case said in effect 
that the California Supreme Court’s denial of a petition “on 
the merits” did automatically mean that the petition was 
timely (and thus that a 3-year delay was reasonable). More 
than that, it treated an order from the California Supreme 
Court that was silent on the grounds for the court’s decision 
as if it were equivalent to an order in which the words “on 
the merits” appeared. 382 F. 3d, at 926. If the appearance 
of the words “on the merits” does not automatically warrant 
a holding that the filing was timely, the absence of those 
words could not automatically warrant a holding that the fil
ing was timely. After all, the fact that the California Su
preme Court did not include the words “on the merits” in its 
order denying Chavis relief makes it less likely, not more 
likely, that the California Supreme Court believed that 
Chavis’ 3-year delay was reasonable. Thus, the Ninth Cir
cuit’s presumption (“that an order decided entirely on the 
merits indicates that the state court did not find the petition 
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to be untimely,” post, at 205 (Stevens, J., concurring in 
judgment)) is not consistent with Saffold. See supra, at 
194. 

Neither do the cases cited by the Ninth Circuit provide it 
with the necessary legal support. The Circuit’s opinion in 
Saffold (written on remand from this Court) said nothing 
about the significance of the words “on the merits.” Saffold 
v. Carey, 312 F. 3d 1031 (2002). Hunter v. Aispuro, 982 F. 2d 
344 (CA9 1992), predated AEDPA, not to mention our deci
sion in Saffold, and in any event concerned an entirely differ
ent issue of federal habeas corpus law. Delhomme v. Rami
rez, 340 F. 3d 817 (CA9 2003), addressed the timeliness issue 
in one sentence in a footnote, id., at 820, n. 2, and did not 
discuss at any length our opinion in Saffold, which must con
trol the result here. 

In the absence of (1) clear direction or explanation from 
the California Supreme Court about the meaning of the term 
“reasonable time” in the present context, or (2) clear indica
tion that a particular request for appellate review was timely 
or untimely, the Circuit must itself examine the delay in each 
case and determine what the state courts would have held in 
respect to timeliness. That is to say, without using a merits 
determination as an “absolute bellwether” (as to timeliness), 
the federal court must decide whether the filing of the re
quest for state-court appellate review (in state collateral re
view proceedings) was made within what California would 
consider a “reasonable time.” See supra, at 193. This is 
what we believe we asked the Circuit to do in Saffold. This 
is what we believe it should have done. 

B 

The discrepancy between the Ninth Circuit’s view of the 
matter and ours may reflect an administrative problem. 
The Ninth Circuit each year must hear several hundred peti
tions by California prisoners seeking federal habeas relief. 
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Some of these cases will involve filing delays, and some of 
those delays will require the federal courts to determine 
whether a petition for appellate review in a related state 
collateral proceeding was timely. Given the uncertain scope 
of California’s “reasonable time” standard, it may not be easy 
for the Circuit to decide in each such case whether the pris
oner’s state-court review petition was timely. And it is con
sequently not surprising that the Circuit has tried to create 
rules of thumb that look to the label the California Supreme 
Court applied to the denial order, even where that label does 
not refer to timeliness. For the reasons we gave in Saffold, 
however, we do not believe these shortcuts remain true, 
either to California’s timeliness rule or to Congress’ intent 
in AEDPA to toll the 1-year limitations period only when 
the state collateral review proceeding is “pending.” 536 
U. S., at 220–221, 225–226. 

The California courts themselves might alleviate the prob
lem by clarifying the scope of the words “reasonable time” 
in this context or by indicating, when denying a petition, 
whether the filing was timely. And the Ninth Circuit might 
seek guidance on the matter by certifying a question to the 
California Supreme Court in an appropriate case. Id., at 
226–227. Alternatively, the California Legislature might it
self decide to impose more determinate time limits, conform
ing California law in this respect with the law of most other 
States. Indeed, either state body might adopt a state-law 
presumption of the kind the concurrence here suggests. See 
post, at 209. In the absence of any such guidance, however, 
we see no alternative way of applying state law to a case 
like this one but for the Ninth Circuit simply to ask and to 
decide whether the state prisoner made the relevant filing 
within a reasonable time. In doing so, the Circuit must keep 
in mind that, in Saffold, we held that timely filings in Cali
fornia (as elsewhere) fell within the federal tolling provision 
on the assumption that California law in this respect did not 
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differ significantly from the laws of other States, i. e., that 
California’s “reasonable time” standard would not lead to 
filing delays substantially longer than those in States with 
determinate timeliness rules. 536 U. S., at 222–223. Cali
fornia, of course, remains free to tell us if, in this respect, we 
were wrong. 

IV 

As we have pointed out, supra, at 195, Chavis had one 
year from the date AEDPA became effective (April 24, 1996) 
to file a federal habeas petition. Chavis did not actually file 
his petition in federal district court until August 30, 2000, 
four years and 128 days after AEDPA’s effective date. 
Hence Chavis’ federal petition was timely only if “a properly 
filed application for State post-conviction or other collateral 
review [was] pending” for at least three years and 128 days 
of this time. 28 U. S. C. § 2244(d)(2). Under the Ninth Cir
cuit’s reasoning Chavis’ state collateral review proceedings 
were “pending” for three years and 130 days, which period 
(when added to the 1-year federal limitations period) makes 
the federal petition timely. 

As we have explained, however, we find the Ninth Circuit’s 
reasoning in conflict with our Saffold holding. And, after 
examining the record, we are convinced that the law does 
not permit a holding that Chavis’ federal habeas petition was 
timely. Chavis filed his state petition for habeas review in 
the California Supreme Court approximately three years and 
one month after the California Court of Appeal released its 
decision denying him relief. Chavis tries to explain this 
long delay by arguing that he could not use the prison library 
to work on his petition during this time either because (1) his 
prison job’s hours coincided with those of the library, or 
(2) prison lockdowns confined him to his cell. And, he adds, 
his inability to use the library excuses the three year and 
one month delay—to the point where, despite the delay, he 
filed his petition for California Supreme Court review within 
a “reasonable time.” 
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Chavis concedes, however, that in March 1996, App. 38, 
about a year and a half after the California Court of Appeal 
denied his habeas petition, he was given a new prison job. 
He nowhere denies California’s assertion, id., at 68, that this 
new job’s working hours permitted him to use the library. 
And he also concedes that the prison “remained relatively 
lockdown free” between February 1997 and August 1997, id., 
at 39, a 6-month period. Thus, viewing every disputed issue 
most favorably to Chavis, there remains a totally unex
plained, hence unjustified, delay of at least six months. 

Six months is far longer than the “short period[s] of time,” 
30 to 60 days, that most States provide for filing an appeal 
to the state supreme court. Saffold, supra, at 219. It is 
far longer than the 10-day period California gives a losing 
party to file a notice of appeal in the California Supreme 
Court, see Cal. App. Ct. Rule 28(e)(1) (2004). We have found 
no authority suggesting, nor found any convincing reason to 
believe, that California would consider an unjustified or un
explained 6-month filing delay “reasonable.” Nor do we see 
how an unexplained delay of this magnitude could fall within 
the scope of the federal statutory word “pending” as inter
preted in Saffold. See 536 U. S., at 222–223. Thus, since 
Chavis needs all but two days of the lengthy (three year and 
one month) delay to survive the federal 1-year habeas filing 
period, see 382 F. 3d, at 927, he cannot succeed. 

The concurrence reaches the same ultimate conclusion in 
a different way. Unlike the Ninth Circuit, it would not 
count in Chavis’ favor certain days during which Chavis was 
pursuing a second round of state collateral review efforts. 
See post, at 210. Because, as the Ninth Circuit pointed out, 
the parties did not argue this particular matter below, 382 
F. 3d, at 925, n. 3, we do not consider it here. 

For these reasons, the judgment of the Ninth Circuit is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 



546US1 Unit: $U16 [08-22-08 15:44:46] PAGES PGT: OPIN

202 EVANS v. CHAVIS 

Stevens, J., concurring in judgment 

Justice Stevens, concurring in the judgment. 
Today the Court holds that, in the absence of a clear state

ment by a California state court that a petition for habeas 
corpus was timely or untimely, a federal court “must itself 
examine the delay in each case” to determine whether the 
filing “was made within what California would consider a 
‘reasonable time.’ ” Ante, at 198. Contrary to the Court’s 
admonition in its next sentence, this is not what we “asked 
the Circuit to do in Saffold,” and it is not what “it should 
have done.” Ibid. (citing Carey v. Saffold, 536 U. S. 214 
(2002)). 

The Ninth Circuit’s decision in this case was both faithful 
to our decision in Saffold and consistent with our prior juris
prudence. Instead of endorsing an ad hoc approach to the 
interpretation of ambiguous judgments entered by Califor
nia courts in the future, I believe we should direct the Ninth 
Circuit to apply the straightforward presumptions that I de
scribe below. Rather than a de novo review of the record 
and California law, see ante, at 200–201, it is the application 
of these presumptions, buttressed by an independent error 
made by the Ninth Circuit, that convinces me that the judg
ment must be reversed. 

I 
As the Court has explained, both in Saffold and in its opin

ion today, California’s postconviction procedures are unlike 
those employed by most other States. See 536 U. S., at 221– 
222; ante, at 191–193. California’s time limit for the filing of 
a habeas corpus petition in a noncapital case is more forgiv
ing and more flexible than that employed by most States. 
See Saffold, 536 U. S., at 222. Generally, such a petition 
“must be filed within a reasonable time after the petitioner 
or counsel knew, or with due diligence should have known, 
the facts underlying the claim as well as the legal basis of 
the claim.” In re Harris, 5 Cal. 4th 813, 828, n. 7, 855 P. 2d 
391, 398, n. 7 (1993). And the State Supreme Court appar
ently may exercise its jurisdiction to decide the merits of 
a petition for habeas corpus at any time whatsoever. See 
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Cal. Const., Art. VI, § 10 (giving California Supreme Court 
original jurisdiction over habeas petitions); In re Clark, 5 
Cal. 4th 750, 764–765, 855 P. 2d 729, 738 (1993) (noting 
procedural rules governing habeas petitions are judicially 
created). 

It is the existence of this flexible, discretionary timeliness 
standard in noncapital cases 1 that gave rise to both the issue 
presented in Saffold and the issue the Court addresses 
today. In Saffold, we considered whether a habeas petition 
filed in the California Supreme Court 41⁄2 months after the 
lower state court made its decision was “pending” (and 
therefore tolled the federal statute of limitations in the 
Antiterrorism and Effective Death Penalty Act of 1996 
(AEDPA)) during that period. See 536 U. S., at 217. After 
concluding that a state habeas application is pending during 
the interval between an adverse lower court decision and the 
filing in the California Supreme Court, and that California’s 
virtually unique system made no difference for purposes of 
tolling AEDPA’s statute of limitations, we were faced with 
the question whether the state habeas petition in that case 
had been timely filed. See id., at 221, 223, 225. 

Rather than answering the question ourselves, we re
manded the case to the Court of Appeals with instructions 
that it do so. Id., at 226. We also explained why the an
swer was not entirely clear. In its order the California Su
preme Court had stated that it had denied the petition both 
“on the merits and for lack of diligence.” Id., at 218 (inter
nal quotation marks omitted). We pointed out that the fact 
that the State Supreme Court had reached the merits did 
not preclude the possibility that its alternative basis for deci
sion—“lack of diligence”—expressed a conclusion that the 

1 As California’s Deputy Attorney General pointed out at oral argument, 
this problem does not arise in capital cases because the California Su
preme Court has adopted separate rules for such cases. See Tr. of Oral 
Arg. 63. This is significant because, while prisoners on death row often 
have an incentive to adopt delaying tactics, those serving a sentence of 
imprisonment presumably want to obtain relief as promptly as possible. 
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41⁄2-month delay was unreasonable and therefore that it had 
considered the petition untimely as a matter of state law. 
On the other hand, we also recognized that “lack of dili
gence” might have referred to the respondent’s earlier fail
ure to file his first postconviction petition more promptly, 
“a matter irrelevant to the question whether his application 
was ‘pending’ during the 41⁄2-month interval.” Id., at 226. 
Our opinion requested the Court of Appeals to resolve the 
ambiguity, noting that it might be “appropriate to certify 
a question to the California Supreme Court for the purpose 
of seeking clarification in this area of state law.” Id., at 
226–227.2 

On remand in Saffold, after reviewing three fairly contem
poraneous California Supreme Court orders that involved 
delays of 7 months, 18 months, and 15 months without men
tioning any “lack of diligence,” the Court of Appeals came 
to the quite reasonable conclusion that the State Supreme 
Court’s “lack of diligence” notation in the order denying Saf
fold’s petition referred to an earlier 5-year delay that was 
irrelevant to the tolling issue rather than to the 41⁄2-month 
delay that had preceded his most recent filing. See Saffold 
v. Carey, 312 F. 3d 1031, 1035 (CA9 2002). It also noted 
“that we have not been asked to provide any bright-line rule 
for determining what constitutes ‘unreasonable’ delay under 
California’s indeterminate timeliness standard. While such 
a bright-line rule would certainly be welcomed, . . . such an 
issue is more appropriately decided by the California Su
preme Court or the California State Legislature.” Id., at 
1036, n. 1. 

As both Judge O’Scannlain—who wrote for the Court of 
Appeals—and I understood the rule of law that animated our 
remand, it was predicated on the assumption that the answer 
to the timeliness question depended on what the California 
Supreme Court had actually decided rather than on any con

2 This approach would apparently prove fruitless. See Tr. of Oral 
Arg. 31. 
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clusion that the Court of Appeals itself might reach concern
ing the reasonableness of the 41⁄2-month delay under Califor
nia law. See id., at 1034. That assumption, also applied by 
the Ninth Circuit here, was consistent with the unequivocal 
assertion in our opinion that if the California Supreme Court 
had “clearly ruled” that the 41⁄2-month delay was unreason
able, “that would be the end of the matter,” even if the court 
had also ruled on the merits. Saffold, 536 U. S., at 226. 

Similarly, there is no inconsistency between our conclusion 
in Saffold that the merits ruling “does not automatically 
indicate that the petition was timely filed,” ante, at 197, and 
the presumption applied by the Court of Appeals in this 
case that an order decided entirely on the merits indicates 
that the state court did not find the petition to be untimely, 
see App. A to Pet. for Cert. 9, particularly when California 
allows the petitioner to advance a variety of reasons to ex
cuse a late filing, see, e. g., In re Robbins, 18 Cal. 4th 770, 
780–782, 959 P. 2d 311, 318 (1998). Our rejection of the 
words “ ‘on the merits’ ” as “an absolute bellwether” was 
made in a case in which the order itself indicated that the 
state court might have considered the petition untimely. 
Saffold, 536 U. S., at 226. Given that ambiguous order, Saf
fold did not foreclose the Court of Appeals’ presumption 
that, by dismissing a petition solely on the merits, the state 
court necessarily found the filing to be timely. The Court 
of Appeals’ opinion in this case was therefore completely con
sistent with both our holding and our reasoning in Saffold. 

II 

The Court of Appeals’ opinion was also consistent with 
our prior habeas jurisprudence. While the present question 
requires us to apply the tolling provision of a federal statute, 
application of that provision ultimately rests on state-law 
procedural rules. See 28 U. S. C. § 2244(d)(2) (tolling federal 
statute while “properly filed” application for state postcon
viction relief is pending). To the extent that a possibly 
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decisive state-law requirement is at issue, application of 
AEDPA’s tolling provision is analogous to the question 
whether denial of a state postconviction petition rested upon 
an adequate and independent state ground. 

Faced with such a question, it has been our general prac
tice to try to determine the actual basis for the state court’s 
decision rather than to resolve the state-law issue ourselves. 
The mere fact that a federal petitioner failed to abide by a 
state procedural rule does not prevent a federal court from 
resolving a federal claim unless the state court actually re
lied on the state procedural bar “as an independent basis for 
its disposition of the case.” Harris v. Reed, 489 U. S. 255, 
261–262 (1989) (internal quotation marks omitted). This 
practice is consistent with the rule of Michigan v. Long, 463 
U. S. 1032, 1042 (1983), that unless it is “clear from the opin
ion itself” that the state court’s decision rested on an ade
quate and independent state ground, we have appellate juris
diction to review its resolution of a federal constitutional 
question. And in cases in which a state-court order is silent 
as to the basis for its decision, we have resorted to a pre
sumption to reflect the role intended for such orders by the 
state court that issued it. See Ylst v. Nunnemaker, 501 
U. S. 797, 803–804 (1991). 

Until today, however, we have not directed the lower fed
eral courts to decide disputed issues of state procedural law 
for themselves instead of focusing on the actual basis for a 
state-court ruling. The Ninth Circuit’s decision in this case 
was entirely consistent with our past practice, and I would 
adhere to that practice in confronting the question whether 
habeas petitions advancing federal claims in California 
courts were filed within a reasonable time as a matter of 
California law. Cf. Brooks v. Walls, 279 F. 3d 518, 522 
(CA7 2002) (Easterbrook, J.) (applying Harris and Ylst to 
AEDPA’s “properly filed” requirement). The inquiry, then, 
should focus on what the state court actually decided rather 
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than what a federal court believes it could, or should, have 
done. 

III 

Determining what the California Supreme Court has “ac
tually” decided is sometimes easy and sometimes difficult. 
Its rulings denying habeas corpus petitions generally fall 
into three broad categories: those expressly deciding the 
timeliness question, those deciding the merits without com
ment on timeliness, and those that do not disclose the basis 
for the decision.3 To simplify the inquiry, a straightforward 
rule can be applied to each type of order. 

The easiest cases, of course, are those in which the state
court order expressly states that a petition was either un
timely or timely. As we have explained, if the state court’s 
untimeliness ruling is clear, “that would be the end of the 
matter,” even if the court had also ruled on the merits. Saf
fold, 536 U. S., at 226. Conversely, an unequivocal holding 
that a delay was not unreasonable should be respected even 
if a federal judge would have decided the issue differently.4 

The decision that a petition has been untimely filed need 
not be explicitly stated; citation to a case in which a petition 
was dismissed as untimely filed certainly would suffice.5 

Cf. Brief for Petitioner 27; Robbins, 18 Cal. 4th, at 814, n. 34, 
959 P. 2d, at 340, n. 34 (explaining California’s practice of 
citing certain cases for certain propositions). 

More difficult are those cases in which the state court 
rules on the merits without any comment on timeliness. 

3 Orders resting on alternative grounds, such as the one in Carey v. 
Saffold, 536 U. S. 214 (2002), may require special consideration. 

4 At oral argument, California’s Deputy Attorney General agreed that if 
the California Supreme Court had expressly decided that respondent 
Chavis’ state habeas petition included a satisfactory explanation for the 
3-year delay preceding his filing in that court, but decided against him on 
the merits, the federal statute of limitations would have been tolled. See 
Tr. of Oral Arg. 19–20. 

5 As I point out, infra, at 210, this is such a case. 
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The Ninth Circuit deals with this situation by applying the 
presumption that a ruling on the merits, simpliciter, means 
that the state court has concluded that the petition was 
timely. The Court today seemingly assumes—incorrectly— 
that we rejected that presumption in Saffold. Even if we 
did so sub silentio, however, I am convinced that the Court 
should now endorse the Ninth Circuit’s presumption because 
it is both eminently sensible as a matter of judicial adminis
tration and entirely sound as a matter of law. Cf. Robbins, 
18 Cal. 4th, at 814, n. 34, 959 P. 2d, at 340, n. 34 (explaining 
that when the State argues that a procedural bar applies, 
and the California Supreme Court’s order does not cite a case 
imposing that bar, it means the claim is not barred on the 
asserted ground). The interest in the efficient processing of 
the dockets of overworked federal judges provides powerful 
support for relying on a presumption rather than engaging 
in de novo review of the questions whether the length of a 
delay was excessive, whether the petitioner’s explanation for 
the delay would be considered acceptable by a California 
court, and whether a nonetheless unreasonable delay should 
be excused because the petition raises an unusually serious 
constitutional question. Cf. id., at 779–782, 959 P. 2d, at 
317–318. 

There are, of course, cases in which the Ninth Circuit’s 
presumption may not be accurate. For example, a state 
court may find the deficiencies in a claim so clear that it is 
easier to deny it on the merits than to decide whether ex
cuses for an apparently unreasonable delay are sufficient. 
But whereas California judges may continue to follow the 
easier route, under today’s holding federal judges apparently 
must answer the timeliness question no matter how difficult 
it may be and no matter how easy it is to resolve the merits. 
A simple rule, applicable to all unambiguous rulings on the 
merits, is surely far wiser than the novel ad hoc approach 
that the Court appears to endorse today. 
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A general rule could also apply to the most difficult situa
tion, which arises when the state court denies a petition with 
no explanation or citation whatsoever. Unlike an order that 
indicates that a state court has ruled on the merits, a silent 
order provides no evidence that the state court considered 
and passed upon the timeliness issue. To resolve such cases, 
I would adopt a presumption that, if a California court issues 
an unexplained order denying a petition filed after a delay 
of less than six months, the court considered that petition to 
be timely; unexplained orders following a longer delay should 
be presumed to be decisions on timeliness grounds. Califor
nia’s use of a 6-month period for determining presumptive 
timeliness in postconviction capital litigation—the only spe
cific time period mentioned in California’s postconviction ju
risprudence—provides a principled basis for such a double
barreled presumption. See Cal. Rules of Court Policy 
Statement 3, std. 1–1.1 (Deering 2005) (“A petition for a writ 
of habeas corpus [in a capital case] will be presumed to be 
filed without substantial delay if it is filed within 180 days 
after the final due date for the filing of appellant’s reply brief 
on the direct appeal . . . ”). Moreover, a 6-month presump
tion would be fully consistent with our holding in Saffold 
that the 41⁄2-month delay in that case was not necessarily 
unreasonable.6 

IV 

The above standards provide me with two independently 
sufficient reasons for concluding that the California Supreme 
Court actually decided—not once, but twice—that the peti

6 The fact that a 6-month presumption would probably lead to the result 
that noncapital habeas petitions filed by California prisoners would be 
pending for somewhat longer periods than those filed in other States is 
attributable to the peculiar features of California’s postconviction review 
procedures. It is far wiser to place the responsibility for that conse
quence on the State, which can readily modify its procedures, than unnec
essarily to complicate the work of federal judges. 
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tions filed by respondent in that court were untimely. In 
one order, the State Supreme Court made its finding of un
timeliness explicit; in the other, the 6-month presumption 
should control. 

First, as the Court notes ante, at 195, the California Su
preme Court entered an order denying respondent habeas 
relief on April 29, 1998, and respondent did not file his fed
eral petition for habeas corpus until August 30, 2000—more 
than a year later. The Court of Appeals found that the fed
eral statute of limitations was tolled during this 16-month 
period by a second set of state habeas petitions that respond
ent initiated in the California trial court on January 25, 1999, 
and that concluded with the entry of an order by the Califor
nia Supreme Court on April 28, 2000. See App. A to Pet. 
for Cert. 11–12. That finding was erroneous. 

The California Supreme Court’s April 28, 2000, order, un
like its 1998 order, was not silent. Instead, the April 2000 
order cited three earlier California Supreme Court cases, 
two of which stand for the proposition that a petition has 
been untimely filed. See id., at 5; Robbins, 18 Cal. 4th, at 
814, n. 34, 959 P. 2d, at 340, n. 34. Although the State did 
not argue that respondent’s second habeas filing in the Cali
fornia Supreme Court was untimely, see App. A to Pet. for 
Cert. 8, n. 3, there is not even an arguable basis for disputing 
that the California Supreme Court found respondent’s sec
ond habeas petition to have been untimely filed. Given this 
finding by the State Supreme Court, the Ninth Circuit 
clearly erred (although not for the reasons claimed by the 
Court). 

Second, respondent’s November 5, 1997, state habeas pe
tition was filed with the California Supreme Court more 
than three years after the California Court of Appeal denied 
review. Ante, at 195. The State Supreme Court denied 
that petition without explanation. Ibid. The presumption 
I described above—that an unexplained order following a 
delay longer than six months was based on the state court’s 
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conclusion that the petition was untimely—provides me with 
a sufficient reason for concluding that respondent’s state ha
beas petition was not pending during that 3-year interval. 
Consequently, respondent’s federal habeas petition was also 
untimely and should have been denied. 

Accordingly, despite my profound disagreement with the 
reasoning in the Court’s opinion, I concur in its judgment. 
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BROWN, WARDEN v. SANDERS 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–980. Argued October 11, 2005—Decided January 11, 2006 

In convicting respondent Sanders of, inter alia, first-degree murder, the 
jury found four “special circumstances,” each of which rendered him 
death eligible under Cal. Penal Code Ann. § 190.2. At the penalty 
phase, the jury was instructed to consider a list of sentencing factors, 
including “[t]he circumstances of the crime . . . and the existence of any 
special circumstances found to be true,” § 190.3(a), and sentenced him to 
death. The State Supreme Court invalidated two of the special circum
stances on direct appeal, but nonetheless affirmed the conviction and 
sentence. The Federal District Court subsequently denied Sanders ha
beas relief, rejecting his claim that the jury’s consideration of invalid 
special circumstances rendered his death sentence unconstitutional. 
Reversing, the Ninth Circuit applied the rules for “weighing” States, 
see Stringer v. Black, 503 U. S. 222, rather than “non-weighing” States, 
see Zant v. Stephens, 462 U. S. 862, and found that Sanders had been 
unconstitutionally deprived of an individualized death sentence. 

Held: 
1. The requirement that States limit the class of murderers to which 

the death penalty may be applied, Furman v. Georgia, 408 U. S. 238 
(per curiam), is usually met when the trier of fact finds at least one 
statutory eligibility factor at either the guilt or penalty phase. Once 
this narrowing requirement has been satisfied, the sentencer must de
termine whether an eligible defendant should receive the death penalty; 
many States channel this function by specifying aggravating factors 
(sometimes identical to the eligibility factors) that are to be weighed 
against mitigating considerations. In answering the question con
fronted here—what happens when the sentencer imposes the death pen
alty after finding a valid eligibility factor, but under a scheme in which 
another eligibility factor is later held invalid—this Court has set forth 
different rules for so-called weighing and non-weighing States. In a 
weighing State, the sentencer could consider as aggravation only speci
fied eligibility factors. Where the sentencer relied on an eligibility fac
tor that was later invalidated, the sentencer was erroneously invited to 
count the invalid factor as weighing in favor of death, thus “skewing” 
the weighing process, Stringer, supra, at 232. Such automatic skewing 
would not necessarily occur in a non-weighing State, however, which 



546US1 Unit: $U17 [08-22-08 15:50:12] PAGES PGT: OPIN

213 Cite as: 546 U. S. 212 (2006) 

Syllabus 

permitted the sentencer to consider aggravating factors different from, 
or in addition to, the eligibility factors. This weighing/non-weighing 
scheme seems needlessly complex and incapable of providing for the full 
range of variations. This Court is henceforth guided by the following 
rule: An invalidated sentencing factor (whether an eligibility factor or 
not) will render the sentence unconstitutional by reason of its adding an 
improper element to the aggravation scale in the weighing process un
less one of the other sentencing factors enables the sentencer to give 
aggravating weight to the same facts and circumstances. Pp. 216–221. 

2. The jury’s consideration of invalid special circumstances in Sand
ers’ case gave rise to no constitutional violation. In California, the 
“special circumstances” listed in § 190.2 are the eligibility factors de
signed to satisfy Furman’s narrowing requirement. If the jury finds 
the existence of one of those circumstances, it must “take into account” 
a separate list of sentencing factors, including § 190.3(a)’s “circumstances 
of the crime” factor. That factor has the effect of rendering all the 
specified factors nonexclusive, thus making California (in this Court’s 
prior terminology) a non-weighing State. Setting aside the weighing/ 
non-weighing dichotomy and applying the more direct analysis set out 
here, two of the four special circumstances were invalidated, but the 
remaining two are sufficient to satisfy Furman’s narrowing requirement 
and alone rendered Sanders death eligible. Moreover, all of the facts 
and circumstances admissible to prove the invalid eligibility factors 
were also properly adduced as aggravating facts and circumstances 
under the “circumstances of the crime” sentencing factor. Even if 
§ 190.3(a)’s direction to consider “the existence of any special circum
stances found to be true” placed special emphasis upon the facts and 
circumstances relevant to the invalid factors, that impact “cannot fairly 
be regarded as a constitutional defect in the sentencing process,” Zant, 
supra, at 889. Pp. 221–225. 

373 F. 3d 1054, reversed and remanded. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and O’Connor, Kennedy, and Thomas, JJ., joined. Stevens, J., filed a 
dissenting opinion, in which Souter, J., joined, post, p. 225. Breyer, J., 
filed a dissenting opinion, in which Ginsburg, J., joined, post, p. 228. 

Jane N. Kirkland, Deputy Attorney General of California, 
argued the cause for petitioner. With her on the briefs were 
Bill Lockyer, Attorney General, Manuel M. Medeiros, State 
Solicitor General, Robert R. Anderson, Chief Assistant At
torney General, Mary Jo Graves, Senior Assistant Attorney 
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General, and Ward A. Campbell, Supervising Deputy Attor
ney General. 

Nina Rivkind, by appointment of the Court, 544 U. S. 
1017, argued the cause for respondent. With her on the 
brief were Cliff Gardner and Eric E. Jorstad.* 

Justice Scalia delivered the opinion of the Court. 

We consider the circumstances in which an invalidated 
sentencing factor will render a death sentence unconstitu
tional by reason of its adding an improper element to the 
aggravation scale in the jury’s weighing process. 

I 

Respondent Ronald Sanders and a companion invaded the 
home of Dale Boender, where they bound and blindfolded 
him and his girlfriend, Janice Allen. Both of the victims 
were then struck on the head with a heavy, blunt object; 
Allen died from the blow. Sanders was convicted of first
degree murder, of attempt to murder Boender, and of rob
bery, burglary, and attempted robbery. 

Sanders’ jury found four “special circumstances” under 
California law, each of which independently rendered him 
eligible for the death penalty. See Cal. Penal Code Ann. 
§ 190.2 (West Supp. 1995). The trial then moved to a penalty 
phase, at which the jury was instructed to consider a list of 
sentencing factors relating to Sanders’ background and the 
nature of the crime, one of which was “[t]he circumstances 
of the crime of which the defendant was convicted in the 
present proceeding and the existence of any special circum
stances found to be true.” § 190.3(a) (West 1999). The jury 
sentenced Sanders to death. 

On direct appeal, the California Supreme Court declared 
invalid two of the four special circumstances found by the 

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda
tion as amicus curiae urging reversal. 
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jury. It nonetheless affirmed Sanders’ death sentence, rely
ing on our decision in Zant v. Stephens, 462 U. S. 862 (1983), 
which, it said, “upheld a death penalty judgment despite in
validation of one of several aggravating factors.” People v. 
Sanders, 51 Cal. 3d 471, 520, 797 P. 2d 561, 589–590 (1990) (in 
bank). It affirmed the conviction and sentence in all other 
respects. We denied certiorari. Sanders v. California, 500 
U. S. 948 (1991). 

Sanders then filed a petition for a writ of habeas corpus 
pursuant to 28 U. S. C. § 2254 in the United States District 
Court for the Eastern District of California, arguing, as rele
vant here, that the jury’s consideration of invalid special cir
cumstances rendered his death sentence unconstitutional.1 

After Sanders exhausted various state remedies, the District 
Court denied relief. 

The Court of Appeals for the Ninth Circuit reversed. 
Sanders v. Woodford, 373 F. 3d 1054 (2004). It concluded 
that “the California court erroneously believed that it could 
apply the rule of Zant v. Stephens, 462 U. S. 862 (1983)— 
which is applicable only to nonweighing states—and uphold 
the verdict despite the invalidation of two special circum
stances because it was upholding other special circum
stances.” Id., at 1064 (citations omitted). Finding Califor
nia to be a weighing State, and applying the rules we have 
announced for such States, see Stringer v. Black, 503 U. S. 
222, 232 (1992), the Ninth Circuit concluded that California 
courts could uphold Sanders’ death sentence only by find
ing the jury’s use of the invalid special circumstances to 
have been harmless beyond a reasonable doubt or by inde
pendently reweighing the sentencing factors under § 190.3. 
Since, it continued, the state courts had done neither, Sand
ers had been unconstitutionally deprived of an “individual

1 Because Sanders filed his habeas petition before April 24, 1996, we do 
not apply the substantive review standards required by the Antiterrorism 
and Effective Death Penalty Act of 1996, 110 Stat. 1214. See Lindh v. 
Murphy, 521 U. S. 320, 327 (1997). 
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ized death sentence.” 373 F. 3d, at 1064. We granted cer
tiorari. 544 U. S. 947 (2005). 

II 

Since Furman v. Georgia, 408 U. S. 238 (1972) (per cu
riam), we have required States to limit the class of mur
derers to which the death penalty may be applied. This 
narrowing requirement is usually met when the trier of 
fact finds at least one statutorily defined eligibility factor at 
either the guilt or penalty phase. See Tuilaepa v. Califor
nia, 512 U. S. 967, 971–972 (1994).2 Once the narrowing re
quirement has been satisfied, the sentencer is called upon to 
determine whether a defendant thus found eligible for the 
death penalty should in fact receive it. Most States channel 
this function by specifying the aggravating factors (some
times identical to the eligibility factors) that are to be 
weighed against mitigating considerations. The issue in the 
line of cases we confront here is what happens when the sen
tencer imposes the death penalty after at least one valid eli
gibility factor has been found, but under a scheme in which 
an eligibility factor or a specified aggravating factor is later 
held to be invalid. 

To answer that question, our jurisprudence has distin
guished between so-called weighing and non-weighing 
States. The terminology is somewhat misleading, since we 
have held that in all capital cases the sentencer must be 
allowed to weigh the facts and circumstances that arguably 

2 Our cases have frequently employed the terms “aggravating circum
stance” or “aggravating factor” to refer to those statutory factors which 
determine death eligibility in satisfaction of Furman’s narrowing require
ment. See, e. g., Tuilaepa v. California, 512 U. S., at 972. This terminol
ogy becomes confusing when, as in this case, a State employs the term 
“aggravating circumstance” to refer to factors that play a different role, 
determining which defendants eligible for the death penalty will actually 
receive that penalty. See Cal. Penal Code Ann. § 190.3 (West 1999). To 
avoid confusion, this opinion will use the term “eligibility factor” to de
scribe a factor that performs the constitutional narrowing function. 
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justify a death sentence against the defendant’s mitigating 
evidence. See, e. g., Eddings v. Oklahoma, 455 U. S. 104, 110 
(1982). The terminology was adopted, moreover, relatively 
early in the development of our death-penalty jurisprudence, 
when we were perhaps unaware of the great variety of forms 
that state capital-sentencing legislation would ultimately 
take. We identified as “weighing State[s]” those in which 
the only aggravating factors permitted to be considered by 
the sentencer were the specified eligibility factors. See, 
e. g., Parker v. Dugger, 498 U. S. 308, 313, 318–319 (1991) (cit
ing Fla. Stat. § 921.141(3)(b) (1985)); Richmond v. Lewis, 506 
U. S. 40, 47 (1992) (quoting Ariz. Rev. Stat. Ann. § 13–703(E) 
(1989)). Since the eligibility factors by definition identified 
distinct and particular aggravating features, if one of them 
was invalid the jury could not consider the facts and circum
stances relevant to that factor as aggravating in some other 
capacity—for example, as relevant to an omnibus “circum
stances of the crime” sentencing factor such as the one in 
the present case. In a weighing State, therefore, the sen
tencer’s consideration of an invalid eligibility factor neces
sarily skewed its balancing of aggravators with mitigators, 
Stringer, 503 U. S., at 232, and required reversal of the sen
tence (unless a state appellate court determined the error 
was harmless or reweighed the mitigating evidence against 
the valid aggravating factors), ibid. 

By contrast, in a non-weighing State—a State that permit
ted the sentencer to consider aggravating factors different 
from, or in addition to, the eligibility factors—this automatic 
skewing would not necessarily occur. It would never occur 
if the aggravating factors were entirely different from the 
eligibility factors. Nor would it occur if the aggravating fac
tors added to the eligibility factors a category (such as an 
omnibus “circumstances of the crime” factor, which is quite 
common) that would allow the very facts and circumstances 
relevant to the invalidated eligibility factor to be weighed 



546US1 Unit: $U17 [08-22-08 15:50:12] PAGES PGT: OPIN

218 BROWN v. SANDERS 

Opinion of the Court 

in aggravation under a different rubric. We therefore set 
forth different rules governing the consequences of an invali
dated eligibility factor in a non-weighing State.3 The sen

3 
Justice Breyer contends that harmless-error review applies in both 

weighing and non-weighing States. See post, at 235–239 (dissenting opin
ion). It would be strange indeed to discover at this late stage that our 
long-held distinction between the two sorts of States for purposes of re
viewing invalid eligibility factors in fact made no difference. Cf., e. g., 
Stringer v. Black, 503 U. S. 222, 232 (1992) (weighing/non-weighing distinc
tion is “of critical importance”). Not surprisingly, the Courts of Appeals 
have uniformly understood that different rules apply to weighing and 
non-weighing States, and that harmless-error review is necessary only in 
the former. See, e. g., Sanders v. Woodford, 373 F. 3d 1054, 1059–1060 
(CA9 2004); Flamer v. Delaware, 68 F. 3d 736, 746–749 (CA3 1995); Wil
liams v. Cain, 125 F. 3d 269, 281 (CA5 1997). 

Our own cases, moreover, are flatly inconsistent with requiring 
harmless-error review in both types of States. As Justice Breyer 
notes, post, at 235, Zant v. Stephens, 462 U. S. 862 (1983), did endorse 
the Georgia Supreme Court’s holding that attaching the statutory label 
“aggravating” to the invalid eligibility factor had an “inconsequential im
pact on the jury’s decision regarding the death penalty,” id., at 889 (inter
nal quotation marks omitted). But the core holding is what we said next: 
“More importantly, . . . any possible impact cannot fairly be regarded 
as a constitutional defect in the sentencing process.” Ibid. (emphasis 
added); see also post, at 237–239. Zant must therefore be read not as 
holding that any constitutional error was harmless, but as rejecting re
spondent’s claim of constitutional error. 

Neither Clemons v. Mississippi, 494 U. S. 738 (1990), nor Stringer says 
anything to the contrary. Justice Breyer points out that Clemons’ 
harmless-error discussion focused on the emphasis given to the invalid 
factor, rather than on the fact that Mississippi is a weighing State, but that 
is hardly relevant: Our discussion of how harmless-error analysis should be 
conducted (the issue in the passage from Clemons that Justice Breyer 
cites, 494 U. S., at 753–754) says nothing about when that analysis should 
be conducted (the issue addressed by the weighing/non-weighing distinc
tion). On the latter question, Clemons maintains the distinction envi
sioned in Zant, see 462 U. S., at 890–891, between Georgia (a non-weighing 
State) and Mississippi (a weighing State), see Clemons, supra, at 745. 
Likewise, Stringer specifically distinguishes between non-weighing 
States, in which “the fact that [the jury] also finds an invalid aggravating 
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tencer’s consideration of an invalid eligibility factor amounts 
to constitutional error in a non-weighing State in two situa
tions. First, due process requires a defendant’s death sen
tence to be set aside if the reason for the invalidity of the 
eligibility factor is that it “authorizes a jury to draw adverse 
inferences from conduct that is constitutionally protected,” 
or that it “attache[s] the ‘aggravating’ label to factors that 
are constitutionally impermissible or totally irrelevant to the 
sentencing process, . . . or to conduct that actually should 
militate in favor of a lesser penalty.” Zant, 462 U. S., at 885. 
Second, the death sentence must be set aside if the jury’s 
consideration of the invalidated eligibility factor allowed it 
to hear evidence that would not otherwise have been before 
it. See id., at 886; see also Tuggle v. Netherland, 516 U. S. 
10, 13–14 (1995) (per curiam).4 

This weighing/non-weighing scheme is accurate as far as 
it goes, but it now seems to us needlessly complex and inca
pable of providing for the full range of possible variations. 
For example, the same problem that gave rise to our 
weighing-State jurisprudence would arise if it were a sen
tencing factor, and not an eligibility factor, that was later 
found to be invalid. The weighing process would just as 

factor does not infect the formal process of deciding whether death is 
an appropriate penalty,” 503 U. S., at 232, and weighing States, in which 
“constitutional harmless-error analysis or reweighing at the trial or appel
late level” is required, ibid. 

4 The fact that a sentencer’s consideration of an invalid eligibility factor 
in a non-weighing State may nonetheless amount to constitutional error 
explains Tuggle’s characterization of Zant as holding “that a death sen
tence supported by multiple aggravating circumstances need not always 
be set aside if one aggravator is found to be invalid,” 516 U. S., at 11 
(emphasis added); cf. post, at 239 (Breyer, J., dissenting), as well as our 
related comment in Clemons that, “[i]n a [non-weighing] State like 
Georgia, . . . the invalidation of one aggravating circumstance does not 
necessarily require an appellate court to vacate a death sentence and re
mand to a jury,” 494 U. S., at 744–745 (emphasis added); cf. post, at 241 
(Breyer, J., dissenting). 
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clearly have been prima facie “skewed,” and skewed for the 
same basic reason: The sentencer might have given weight 
to a statutorily or constitutionally invalid aggravator.5 And 
the prima facie skewing could in appropriate cases be shown 
to be illusory for the same reason that separates weighing 
States from non-weighing States: One of the other aggravat
ing factors, usually an omnibus factor but conceivably an
other one, made it entirely proper for the jury to consider 
as aggravating the facts and circumstances underlying the 
invalidated factor. 

We think it will clarify the analysis, and simplify the 
sentence-invalidating factors we have hitherto applied to 
non-weighing States, see supra, at 218–219, if we are hence
forth guided by the following rule: An invalidated sentencing 
factor (whether an eligibility factor or not) will render the 
sentence unconstitutional by reason of its adding an im
proper element to the aggravation scale in the weighing 
process 6 unless one of the other sentencing factors enables 
the sentencer to give aggravating weight to the same facts 
and circumstances. 

This test is not, as Justice Breyer describes it, “an in
quiry based solely on the admissibility of the underlying evi
dence.” Post, at 241 (dissenting opinion). If the presence 

5 This very problem may have been present in Stringer v. Black, supra. 
There, although the Mississippi courts invalidated an aggravating circum
stance—whether the murder was “especially heinous, atrocious, or cruel,” 
Miss. Code Ann. § 99–19–101(5)(h) (1993 Cum. Supp.)—that was not one of 
the specified eligibility factors, see § 97–3–19(2) (1994), we nonetheless 
treated Mississippi as a weighing State. Since, however, Mississippi law 
provided that the jury could not impose a death sentence unless it found 
the existence of at least one statutory aggravating factor, see § 99–19– 
101(3)(b) (1993 Cum. Supp.), it could be argued that the additional aggra
vating factors were converted into de facto eligibility factors. 

6 There may be other distortions caused by the invalidated factor beyond 
the mere addition of an improper aggravating element. For example, 
what the jury was instructed to consider as an aggravating factor might 
have “actually . . . militate[d] in favor of a lesser penalty,” Zant, supra, at 
885. See supra, at 219. 



546US1 Unit: $U17 [08-22-08 15:50:12] PAGES PGT: OPIN

221 Cite as: 546 U. S. 212 (2006) 

Opinion of the Court 

of the invalid sentencing factor allowed the sentencer to con
sider evidence that would not otherwise have been before it, 
due process would mandate reversal without regard to the 
rule we apply here. See supra, at 219; see also n. 6, supra.7 

The issue we confront is the skewing that could result from 
the jury’s considering as aggravation properly admitted evi
dence that should not have weighed in favor of the death 
penalty. See, e. g., Stringer, 503 U. S., at 232 (“[W]hen the 
sentencing body is told to weigh an invalid factor in its deci
sion, a reviewing court may not assume it would have made 
no difference if the thumb had been removed from death’s 
side of the scale”). As we have explained, such skewing will 
occur, and give rise to constitutional error, only where the 
jury could not have given aggravating weight to the same 
facts and circumstances under the rubric of some other, valid 
sentencing factor. 

III 

In California, a defendant convicted of first-degree murder 
is eligible for the death penalty if the jury finds one of the 
“special circumstances” listed in Cal. Penal Code Ann. § 190.2 
(West Supp. 2005) to be true. These are the eligibility fac
tors designed to satisfy Furman. See People v. Baciga

7 This explains the footnote in Clemons v. Mississippi, supra, at 754, 
n. 5, on which Justice Breyer relies, see post, at 240. That footnote 
addressed petitioner’s argument that the Mississippi Supreme Court had 
arbitrarily refused to order jury resentencing, even though it had done so 
in an earlier case, Johnson v. State, 511 So. 2d 1333 (1987), rev’d, 486 U. S. 
578 (1988), on remand, 547 So. 2d 59 (1989) (en banc). We distinguished 
the two cases, noting that in Johnson, “the jury was permitted to consider 
inadmissible evidence in determining the defendant’s sentence,” 494 U. S., 
at 754–755, n. 5, whereas in Clemons, “there is no serious suggestion that 
the State’s reliance on the [invalid] factor led to the introduction of any 
evidence that was not otherwise admissible in either the guilt or sentenc
ing phases of the proceeding,” id., at 755, n. 5. The crux of this distinction 
is that the sentencer’s consideration of improper evidence is an error dis
tinct from the one at issue here and in Clemons, to wit, the jury’s weighing 
in favor of death a factor that should not have been part of its calculus. 
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lupo, 6 Cal. 4th 457, 467–468, 862 P. 2d 808, 813 (1993) (in 
bank). If the jury finds the existence of one of the special 
circumstances, it is instructed to “take into account” a sepa
rate list of sentencing factors describing aspects of the de
fendant and the crime. Cal. Penal Code Ann. § 190.3 (West 
1999). These sentencing factors include, as we have said, 
“[t]he circumstances of the crime of which the defendant was 
convicted in the present proceeding.” 

The Court of Appeals held that California is a weighing 
State because “ ‘the sentencer [is] restricted to a “weighing” 
of aggravation against mitigation’ and ‘the sentencer [is] pre
vented from considering evidence in aggravation other than 
discrete, statutorily-defined factors.’ ” 373 F. 3d, at 1061 
(quoting Williams v. Calderon, 52 F. 3d 1465, 1478 (CA9 
1995); brackets in original). The last statement is inaccu
rate. The “circumstances of the crime” factor can hardly be 
called “discrete.” It has the effect of rendering all the speci
fied factors nonexclusive, thus causing California to be (in 
our prior terminology) a non-weighing State. Contrary to 
Sanders’ contention, and Justice Stevens’ views in dissent, 
the mere fact that the sentencing factors included “the exist
ence of any special circumstances [eligibility factors] found 
to be true,” Cal. Penal Code Ann. § 190.3(a), did not make 
California a weighing State. That fact was redundant for 
purposes of our weighing jurisprudence because it in no way 
narrowed the universe of aggravating facts the jury was 
entitled to consider in determining a sentence.8 But leaving 

8 Justice Stevens argues that § 190.3(a) may have affected the jury’s 
deliberations in other ways, but we rejected each of these theories in Zant 
v. Stephens, 462 U. S. 862 (1983). The possibility that the jury would 
“coun[t] the nature of the crime twice,” post, at 226 (Stevens, J., dissent
ing), if it were instructed to consider both the facts of the crime and the 
eligibility circumstances was present in Zant. The jury there was told it 
could take into account all relevant circumstances, but also—much like the 
jury here—was instructed to consider “ ‘any of [the] statutory aggravating 
circumstances [i. e., eligibility factors] which you find are supported by the 
evidence.’ ” 462 U. S., at 866. Likewise, the jury in Zant might have 
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aside the weighing/non-weighing dichotomy and proceeding 
to the more direct analysis set forth earlier in this opinion: 
All of the aggravating facts and circumstances that the inval
idated factor permitted the jury to consider were also open 
to their proper consideration under one of the other factors. 
The erroneous factor could not have “skewed” the sentence, 
and no constitutional violation occurred. 

More specifically, Sanders’ jury found four special circum
stances to be true: that “[t]he murder was committed while 
the defendant was engaged in . . . Robbery,” § 190.2(a)(17)(A) 
(West Supp. 2005); that it was “committed while the defend
ant was engaged in . . .  Burglary in the first or second de
gree,” § 190.2(a)(17)(G); that “[t]he victim [Allen] was a wit
ness to a crime who was intentionally killed for the purpose 
of preventing . . . her testimony in any criminal . . . proceed
ing,” § 190.2(a)(10); and that “[t]he murder was especially 
heinous, atrocious, or cruel,” § 190.2(a)(14). The California 
Supreme Court set aside the burglary-murder special 
circumstance under state merger law because the instruc
tions permitted the jury to find a burglary (and thus the 
burglary-murder special circumstance) based on Sanders’ in
tent to commit assault, which is already an element of homi
cide, see People v. Wilson, 1 Cal. 3d 431, 439–440, 462 P. 2d 
22, 27–28 (1969) (in banc). 51 Cal. 3d, at 517, 797 P. 2d, at 
587. The court invalidated the “heinous, atrocious, or cruel” 
special circumstance because it had previously found that to 
be unconstitutionally vague. Id., at 520, 797 P. 2d, at 589 
(citing People v. Superior Court, 31 Cal. 3d 797, 647 P. 2d 76 
(1982) (in bank)). 

As the California Supreme Court noted, however, “the 
jury properly considered two special circumstances [eligibil
ity factors] (robbery-murder and witness-killing).” 51 Cal. 

“give[n] greater weight,” post, at 226 (Stevens, J., dissenting), to the facts 
underlying the eligibility circumstances, but we explicitly held that any 
such effect “cannot fairly be regarded as a constitutional defect in the 
sentencing process,” 462 U. S., at 889. See infra, at 224–225. 
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3d, at 520, 797 P. 2d, at 589–590. These are sufficient to 
satisfy Furman’s narrowing requirement, and alone ren
dered Sanders eligible for the death penalty. Moreover, the 
jury’s consideration of the invalid eligibility factors in the 
weighing process did not produce constitutional error be
cause all of the facts and circumstances admissible to estab
lish the “heinous, atrocious, or cruel” and burglary-murder 
eligibility factors were also properly adduced as aggravating 
facts bearing upon the “circumstances of the crime” sentenc
ing factor. They were properly considered whether or not 
they bore upon the invalidated eligibility factors. See 51 
Cal. 3d, at 521, 797 P. 2d, at 590. 

Sanders argues that the weighing process was skewed by 
the fact that the jury was asked to consider, as one of the 
sentencing factors, “the existence of any special circum
stances [eligibility factors] found to be true.” Cal. Penal 
Code Ann. § 190.3(a) (West 1999). In Sanders’ view, that 
placed special emphasis upon those facts and circumstances 
relevant to the invalid eligibility factor. Virtually the same 
thing happened in Zant. There the Georgia jury was per
mitted to “ ‘conside[r] all evidence in extenuation, mitigation 
and aggravation of punishment,’ ” 462 U. S., at 871–872 (quot
ing Zant v. Stephens, 250 Ga. 97, 99–100, 297 S. E. 2d 1, 3–4 
(1982)), but also instructed specifically that it could consider 
“ ‘any of [the] statutory aggravating circumstances which you 
find are supported by the evidence,’ ” 462 U. S., at 866. This 
instruction gave the facts underlying the eligibility factors 
special prominence. Yet, even though one of the three fac
tors (that the defendant had a “substantial history of serious 
assaultive convictions,” id., at 867) was later invalidated, we 
upheld the sentence. We acknowledged that the erroneous 
instruction “might have caused the jury to give somewhat 
greater weight to respondent’s prior criminal record than it 
otherwise would have given,” id., at 888; indeed, we assumed 
such an effect, ibid. But the effect was “merely a conse
quence of the statutory label ‘aggravating circumstanc[e].’ ” 
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We agreed with the Georgia Supreme Court that any such 
impact was “ ‘inconsequential,’ ” id., at 889, and held that it 
“cannot fairly be regarded as a constitutional defect in the 
sentencing process,” ibid. The same is true here. 

* * * 

Because the jury’s consideration of the invalid “special cir
cumstances” gave rise to no constitutional violation, the 
Court of Appeals erred in ordering habeas relief. The judg
ment of the Court of Appeals is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 

Justice Stevens, with whom Justice Souter joins, 
dissenting. 

Our prior cases have drawn a simple categorical distinc
tion between a nonweighing State and a weighing State. In 
the former, the sole function of an aggravating circumstance 
finding is to make the defendant eligible for the death pen
alty. See, e. g., Zant v. Stephens, 462 U. S. 862, 874 (1983) 
(“[I]n Georgia, the finding of an aggravating circumstance 
does not play any role in guiding the sentencing body in the 
exercise of its discretion [to impose the death penalty], apart 
from its function of narrowing the class of persons convicted 
of murder who are eligible for the death penalty”). In the 
latter, such a finding performs a second function—it provides 
a reason for deciding to impose that sentence on an eligible 
defendant. See, e. g., Clemons v. Mississippi, 494 U. S. 738, 
745 (1990) (“In Mississippi, unlike the Georgia scheme consid
ered in Zant, the finding of aggravating factors is part of the 
jury’s sentencing determination, and the jury is required 
to weigh any mitigating factors against the aggravating 
circumstances”). 

Thus, in a nonweighing State, the finding of four aggravat
ing circumstances has the same legal significance as a finding 
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of three, and invalidation of one is presumptively harmless. 
See Stringer v. Black, 503 U. S. 222, 232 (1992) (“In a non
weighing State, so long as the sentencing body finds at least 
one valid aggravating factor, the fact that it also finds an 
invalid aggravating factor does not infect the formal process 
of deciding whether death is an appropriate penalty”). By 
contrast, when a jury is told to weigh aggravating circum
stances against mitigating evidence in making its penalty de
cision, four aggravators presumptively are more weighty 
than three. See ibid. (“[W]hen the sentencing body is told 
to weigh an invalid factor in its decision, a reviewing court 
may not assume it would have made no difference if the 
thumb had been removed from death’s side of the scale”). 
For example, when a jury, as here, is incorrectly informed 
that its finding that a killing was “heinous, atrocious, or 
cruel” provides a reason for imposing death, see generally 
Cal. Penal Code Ann. § 190.2(a)(14) (West Supp. 2005), that 
error may well affect the jury’s deliberations. Having been 
told to weigh “[t]he circumstances of the crime . . . and the 
existence of any [aggravating] circumstances found to be 
true,” § 190.3(a) (West 1999) (emphasis added), the jury may 
consider its conclusion that the killing was heinous sepa
rately from the “circumstances of the crime” underlying that 
erroneous conclusion, improperly counting the nature of the 
crime twice in determining whether a sentence of death is 
warranted. Or the jury, recognizing that the legislature has 
decided that a “heinous, atrocious, or cruel” murder, without 
more, can be worthy of the death penalty, may consider this 
a legislative imprimatur on a decision to impose death and 
therefore give greater weight to its improper heinousness 
finding than the circumstances of the crime would otherwise 
dictate. Under either scenario a weight has been added to 
death’s side of the scale, and one cannot presume that this 
weight made no difference to the jury’s ultimate conclusion. 

There are, of course, different weighing systems. If a 
jury is told that only those specific aggravating circum
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stances making the defendant eligible for the death penalty 
may provide reasons for imposing that penalty, its consider
ation of an invalid factor is obviously more prejudicial than 
if the jury is told that it may also consider all of the circum
stances of the crime. The fact that California sentencing 
juries may consider these circumstances increases the likeli
hood that their consideration of a subsequently invalidated 
aggravating circumstance will be harmless, but it does not 
take California out of the “weighing State” category. 

The majority, however, has decided to convert the weigh
ing/nonweighing distinction from one focused on the role ag
gravating circumstances play in a jury’s sentencing delibera
tions to one focused on the evidence the jury may consider 
during those deliberations. Compare Stringer, 503 U. S., at 
229 (explaining that Mississippi is a weighing State because 
the jury must weigh aggravating circumstances against miti
gating evidence in choosing whether to impose the death 
penalty, while Georgia is a nonweighing State because “ag
gravating factors as such have no specific function in [that] 
decision”), with ante, at 220 (“An invalidated sentencing fac
tor (whether an eligibility factor or not) will render the sen
tence unconstitutional by reason of its adding an improper 
element to the aggravation scale in the weighing process un
less one of the other sentencing factors enables the sentencer 
to give aggravating weight to the same facts and circum
stances” (footnote omitted)). But whether an aggravating 
circumstance finding plays a role in the jury’s decision to 
impose the death penalty has nothing to do with whether 
the jury may separately consider “all the ‘circumstances of 
the crime.’ ” 

In this case, if the question had been presented to us, 
I might well have concluded that the error here was harm
less. See generally Brecht v. Abrahamson, 507 U. S. 619, 
638 (1993). But the State has merely asked us to decide 
whether California is a weighing State, see Pet. for Cert. i, 
and the Court of Appeals correctly decided that the statu
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tory text has unambiguously answered that question. 
Cf. § 190.3 (enumerating aggravating and mitigating circum
stances and requiring “the trier of fact [to] impose a sentence 
of death if [it] concludes that the aggravating circumstances 
outweigh the mitigating circumstances”). 

Instead of heeding this plain language, the Court has cho
sen to modify our settled law, ignoring the dual role played 
by aggravating circumstances in California’s death penalty 
regime. Because this decision is more likely to complicate 
than to clarify our capital sentencing jurisprudence, I re
spectfully dissent. 

Justice Breyer, with whom Justice Ginsburg joins, 
dissenting. 

The question before us is whether California’s approach to 
imposing the death penalty makes California a “weighing” 
or a “nonweighing” State for purposes of determining 
whether to apply “harmless-error” review in a certain kind 
of death case—namely, a case in which the death sentence 
rests in part on an invalid aggravating circumstance. In my 
view, it does not matter whether California is a “weighing” 
or a “nonweighing” State, as ordinary rules of appellate re
view should apply. A reviewing court must find that the 
jury’s consideration of an invalid aggravator was harmless 
beyond a reasonable doubt, regardless of the form a State’s 
death penalty law takes. 

I 

To understand my answer, one must fully understand the 
question, including the somewhat misleading terminology in 
which the question is phrased. 

A 

Death penalty proceedings take place in two stages. At 
the first stage, the jury must determine whether there is 
something especially wrongful, i. e., “aggravating,” about the 
defendant’s conduct. State statutes typically list these spe
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cific “aggravating” factors, and the jury typically must find 
at least one such factor present for the defendant to become 
eligible for the death penalty. “By doing so, the jury nar
rows the class of persons eligible for the death penalty ac
cording to an objective legislative definition,” as required by 
the Eighth Amendment. Lowenfield v. Phelps, 484 U. S. 
231, 244 (1988). If the jury finds that an aggravating factor 
is present and the defendant is consequently eligible for the 
death penalty, it proceeds to Stage Two. At Stage Two, the 
jury (or sometimes the judge) must determine whether to 
sentence the defendant to death or to provide a different 
sentence (usually, life imprisonment). At this stage, this 
Court has said, States divide as to their approach. 

Weighing States. Some States tell the jury: “Consider all 
the mitigating factors and weigh them against the specific 
aggravating factors that you found, at Stage One, made the 
defendant eligible for the death penalty. If the aggravating 
factors predominate, you must sentence the defendant to 
death; otherwise, you may not.” Because the law in these 
States tells the jury to weigh only statutory aggravating 
factors (typically the same factors considered at Stage One) 
against the mitigating factors, this Court has called these 
States “weighing States.” This is something of a misnomer 
because the jury cannot weigh everything but is instead lim
ited to weighing certain statutorily defined aggravating fac
tors. The Court has identified Mississippi as a classic exam
ple of a weighing State. See Stringer v. Black, 503 U. S. 
222, 229 (1992). 

Nonweighing States. Other States tell the jury: “Consider 
all the mitigating factors and weigh them, not simply against 
the statutory aggravating factors you previously found at 
Stage One, but against any and all factors you consider ag
gravating.” Because the balance includes all aggravating 
factors and not only those on the Stage One eligibility list, 
this Court has called such States “nonweighing States.” Al
though it might be clearer to call these States “complete 
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weighing” States (for the jury can weigh everything that is 
properly admissible), I shall continue to use the traditional 
terminology. The Court has identified Georgia as the proto
typical example of a State that has adopted this complete 
weighing approach. Ibid. 

B 

The question in this case arises under the following 
circumstances. 

(1) At Stage One, a jury found several aggravating factors, 
the presence of any one of which would make the defendant 
eligible for the death penalty. 

(2) At least one of those aggravating factors was an “im
proper” factor, i. e., a factor that the law forbids the jury 
from considering as aggravating and that the jury’s use of 
which (for this purpose) was later invalidated on appeal. 
The sentencing court made a mistake, indeed a mistake of 
constitutional dimensions, when it listed the “heinous, atro
cious, or cruel,” Cal. Penal Code Ann. § 190.2(a)(14) (West 
Supp. 2005), aggravating factor as one of the several factors 
for the jury to consider at Stage One. See Godfrey v. Geor
gia, 446 U. S. 420, 433 (1980) (plurality opinion). But that 
mistake did not, in and of itself, forbid application of the 
death penalty. After all, the jury also found other listed ag
gravating factors, the presence of any one of which made the 
defendant eligible for the death penalty. 

(3) All the evidence before the sentencing jury at Stage 
Two was properly admitted. The evidence that supported 
the improper heinousness factor, for example, also showed 
how the crime was committed, and the jury is clearly entitled 
to consider it. 

Given this outline of the problem, two questions follow. 
Question One: Is it possible that the judge’s legal mistake at 
Stage One—telling the jury that it could determine that the 
“heinous, atrocious, or cruel” aggravator was present—prej
udiced the jury’s decisionmaking at Stage Two? In other 
words, could that mistake create harmful error, causing the 



546US1 Unit: $U17 [08-22-08 15:50:12] PAGES PGT: OPIN

231 Cite as: 546 U. S. 212 (2006) 

Breyer, J., dissenting 

jury to impose a death sentence due to the fact that it was 
told to give special weight to its heinousness finding? The 
lower courts have read this Court’s opinions to say that in a 
nonweighing State the answer must be “no”; but in a weigh
ing State the answer might be “yes.” 

Question Two: Given the lower courts’ answer to Question 
One, is California a nonweighing State? If so, the reviewing 
court can assume, without going further, that the error aris
ing out of the sentencing judge’s having listed an invalid ag
gravator was harmless. Or is California a weighing State? 
If so, the reviewing court should have gone further and de
termined whether the error was in fact harmless. 

I would answer Question Two by holding that the lower 
courts have misunderstood this Court’s answer to Question 
One. Despite the Court’s occasional suggestion to the con
trary, the weighing/nonweighing distinction has little to do 
with the need to determine whether the error was harmless. 
Moreover, given “the ‘acute need’ for reliable decisionmaking 
when the death penalty is at issue,” Deck v. Missouri, 544 
U. S. 622, 632 (2005), reviewing courts should decide if that 
error was harmful, regardless of the form a State’s death 
penalty law takes. 

II 

To distinguish between weighing and nonweighing States 
for purposes of determining whether to apply harmless-error 
analysis is unrealistic, impractical, and legally unnecessary. 

A 

Use of the distinction is unrealistic because it is unrelated 
to any plausible conception of how a capital sentencing jury 
actually reaches its decision. First, consider the kind of 
error here at issue. It is not an error about the improper 
admission of evidence. See infra, at 239–241. It is an error 
about the importance a jury might attach to certain admissi
ble evidence. Using the metaphor of a “thumb on death’s 
side of the scale,” we have identified the error as the “possi
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bility not only of randomness but also of bias in favor of the 
death penalty.” Stringer v. Black, 503 U. S., at 236; see So
chor v. Florida, 504 U. S. 527, 532 (1992) (“Employing an 
invalid aggravating factor in the weighing process creates 
the possibility of randomness by placing a thumb on death’s 
side of the scale, thus creating the risk of treating the de
fendant as more deserving of the death penalty” (internal 
quotation marks, citations, and alterations omitted)). 

Second, consider why that error could affect a decision to 
impose death. If the error causes harm, it is because a jury 
has given special weight to its finding of (or the evidence that 
shows) the invalid “aggravating factor.” The jury might do 
so because the judge or prosecutor led it to believe that state 
law attaches particular importance to that factor: Indeed, 
why else would the State call that factor an “aggravator” 
and/or permit it to render a defendant death eligible? See 
Zant v. Stephens, 462 U. S. 862, 888 (1983) (recognizing that 
statutory label “arguably might have caused the jury to give 
somewhat greater weight to respondent’s prior criminal rec
ord than it otherwise would have given”); see also ante, at 
226 (Stevens, J., dissenting) (noting that jury may consider 
the aggravating label “a legislative imprimatur on a decision 
to impose death and therefore give greater weight to its im
proper heinousness finding . . . ”); Clemons v. Mississippi, 
494 U. S. 738, 753, 755 (1990) (noting that the prosecutor 
“repeatedly emphasized and argued the ‘especially heinous’ 
factor during the sentencing hearing” and remanding for 
the Mississippi Supreme Court to conduct harmless-error 
review). 

The risk that the jury will give greater weight at Stage 
Two to its Stage One finding of an aggravating factor—a 
factor that, it turns out, never should have been found in the 
first instance—is significant in a weighing State, for the 
judge will explicitly tell the jury to consider that particular 
aggravating factor in its decisionmaking process. That risk 
may prove significant in a nonweighing State as well, for 
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there too the judge may tell the jury to consider that aggra
vating factor in its decisionmaking process. 

The only difference between the two kinds of States is 
that, in the nonweighing State, the jury can also consider 
other aggravating factors (which are usually not enumerated 
by statute). Cf. Ga. Code Ann. § 17–10–30(b) (2004) ( judge 
or jury “shall consider . . . any mitigating circumstances or 
aggravating circumstances otherwise authorized by law and 
any of the following statutory aggravating circumstances 
which may be supported by the evidence” (emphasis added)). 
But the potential for the same kind of constitutional harm 
exists in both kinds of States, namely, that the jury will at
tach special weight to that aggravator on the scale, the ag
gravator that the law says should not have been there. 

To illustrate this point, consider the following two state
ments. Statement One—The judge tells the jury in a 
weighing State: “You can sentence the defendant to death 
only if you find one, or more, of the following three aggravat
ing circumstances, X, Y, or Z. If you do, the law requires 
you to consider those aggravators and weigh them against 
the mitigators.” Statement Two—The judge tells the jury 
in a nonweighing State: “You can sentence the defendant to 
death only if you find one, or more, of the following three 
aggravating circumstances, X, Y, or Z. If you do, the law 
permits you to consider all mitigating and aggravating evi
dence, including X, Y, and Z, in reaching your decision.” 

What meaningful difference is there between these two 
statements? The decisionmaking process of the first jury 
and that of the second jury will not differ significantly: Both 
juries will weigh the evidence offered in aggravation and the 
evidence offered in mitigation. Cf. Brief for Criminal Jus
tice Legal Foundation as Amicus Curiae 4 (“In reality, all 
sentencers ‘weigh’ ”). If Statement One amounts to harmful 
error because the prosecutor emphasized the importance of 
wrongfully listed factor Y, why would Statement Two not 
amount to similarly harmful error? In both instances, a 
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jury might put special weight upon its previous finding of 
factor Y. It is not surprising that commentators have found 
unsatisfactory the Court’s efforts to distinguish between the 
two statements for harmless-error purposes. See, e. g., 
Steiker & Steiker, Sober Second Thoughts: Reflections on 
Two Decades of Constitutional Regulation of Capital Punish
ment, 109 Harv. L. Rev. 355, 386–387 (1995) (“[T]he differ
ent doctrinal approaches to ‘weighing’ and ‘non-weighing’ 
schemes are difficult to justify given that the sentencer’s de
cisionmaking process is likely to be similar under either 
scheme”); Widder, Hanging Life in the Balance: The Su
preme Court and the Metaphor of Weighing in the Penalty 
Phase of the Capital Trial, 68 Tulane L. Rev. 1341, 1363–1365 
(1994) (arguing that the distinction is largely an “illusion” 
that “appears to be derived from a fixation on the literal 
meaning of the metaphor of weighing, [which] remains a com
mon means of describing the capital sentencing process even 
in decisions of state courts that rely on the non-weighing 
status of their statutory schemes to uphold [death] sentences 
resting on invalid factors”). 

B 

The distinction is impractical to administer for it creates 
only two paradigms—States that weigh only statutory ag
gravators and States that weigh any and all circumstances 
(i. e., statutory and nonstatutory aggravators). Many 
States, however, fall somewhere in between the two para
digms. A State, for example, might have a set of aggravat
ing factors making a defendant eligible for the death penalty 
and an additional set of sentencing factors (unrelated to the 
eligibility determination) designed to channel the jury’s dis
cretion. California is such a State, as it requires the jury to 
take into account the eligibility-related aggravating factors 
and 11 other sentencing factors—including an omnibus factor 
that permits consideration of all of the circumstances of the 
crime. Cal. Penal Code Ann. § 190.3 (West 1999). And be
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cause many States collapse Stage One (eligibility) and Stage 
Two (sentence selection) into a single proceeding in which 
the jury hears all of the evidence at the same time, those 
States permit the prosecution to introduce and argue any 
relevant evidence, including evidence related to the statutory 
aggravators. Indeed, one State the Court has characterized 
as a weighing State (Mississippi) and one State the Court 
has characterized as a nonweighing State (Virginia) both fall 
into this intermediate category. Miss. Code Ann. § 99–19– 
101 (1973–2000); Va. Code Ann. § 19.2–264.4(B) (Lexis 2004). 
Efforts to classify these varied schemes, for purposes of 
applying harmless-error analysis, produce much legal heat 
while casting little light. 

C 

Our precedents, read in detail, do not require us to main
tain this unrealistic and impractical distinction. The Court 
has discussed the matter in three key cases. In the first 
case, Zant v. Stephens, the Court considered an error that 
arose in Georgia, a nonweighing State. The Georgia Su
preme Court had held that one of several statutory aggravat
ing circumstances found by the jury—that the defendant had 
a “ ‘substantial history of serious assaultive criminal convic
tions’ ”—was unconstitutionally vague. 462 U. S., at 867, 
and n. 5. The jury, however, had also found other aggrava
tors present, so the defendant remained eligible for death. 
The Georgia Supreme Court concluded that the sentencing 
court’s instruction on the unconstitutional factor, though er
roneous, “had ‘an inconsequential impact on the jury’s deci
sion regarding the death penalty.’ ” Id., at 889 (quoting 
Zant v. Stephens, 250 Ga. 97, 100, 297 S. E. 2d 1, 4 (1982)). 

This Court agreed with the Georgia Supreme Court’s con
clusion. The Court conceded that the label—“aggravating 
circumstance”—created the risk that the jury might place 
too much weight on the evidence that showed that aggrava
tor. Indeed, it said that the statutory label “ ‘aggravating 
circumstance[s]’ ” might “arguably . . . have caused the jury 
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to give somewhat greater weight to respondent’s prior crim
inal record than it otherwise would have given.” 462 U. S., 
at 888. But the Court concluded that, under the circum
stances, the error was harmless. For one thing, Georgia’s 
statute permitted the jury to consider more than just the 
specific aggravators related to Stage One. See id., at 886. 
For another thing, the trial court’s “instructions did not place 
particular emphasis on the role of statutory aggravating 
circumstances in the jury’s ultimate decision.” Id., at 
889 (citation omitted). In fact, it specifically told the jury 
to “ ‘consider all facts and circumstances presented in ex
t[e]nuation . . .  ,  mitigation and aggravation.’ ” Ibid. Fi
nally, there was no indication at all that either the judge or 
the prosecutor tried to single out the erroneous aggravator 
for special weight. Because under the circumstances there 
was no real harm, the Court concluded that “any possible 
impact cannot fairly be regarded as a constitutional defect in 
the sentencing process.” Ibid. 

The Court in Zant did not say that the jury’s consideration 
of an improper aggravator is never harmless in a State like 
Georgia. It did say that the jury’s consideration of the im
proper aggravator was harmless under the circumstances of 
that case. And the Court’s detailed discussion of the jury 
instructions is inconsistent with a rule of law that would re
quire an automatic conclusion of “harmless error” in States 
with death penalty laws like Georgia’s. See id., at 888–889, 
and n. 25; see also id., at 891 (“Under Georgia’s sentencing 
scheme, and under the trial judge’s instructions in this case, 
no suggestion is made that the presence of more than one 
aggravating circumstance should be given special weight” 
(emphasis added)). 

The dissent in Zant also clearly understood the principal 
opinion to have conducted a harmless-error analysis. Id., at 
904–905 (opinion of Marshall, J., joined by Brennan, J.). And 
the Court repeated this same understanding in a case de
cided only two weeks later. Barclay v. Florida, 463 U. S. 
939, 951, n. 8 (1983) (plurality opinion) (upholding death sen
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tence and concluding that “we need not apply the type of 
federal harmless-error analysis that was necessary in Zant”). 

The second case, Clemons v. Mississippi, involved a 
weighing State, Mississippi. The Mississippi Supreme 
Court upheld the petitioner’s death sentence “even though 
the jury instruction regarding one of the aggravating factors 
pressed by the State, that the murder was ‘especially hei
nous, atrocious, or cruel,’ was constitutionally invalid.” 494 
U. S., at 741. Finding it unclear whether the state court re
weighed the aggravating and mitigating evidence or con
ducted harmless-error review, the Court vacated and re
manded to the Mississippi Supreme Court to conduct either 
procedure (or to remand to a sentencing jury) in the first 
instance. Id., at 754. 

As far as the Court’s “harmless-error” analysis reveals, 
the reason the Court remanded—the reason it thought the 
error might not be harmless—had nothing to do with the fact 
that Mississippi was a so-called weighing State. Cf. ante, at 
218–219, n. 3. Rather, the Court thought the error might 
be harmful because “the State repeatedly emphasized and 
argued the ‘especially heinous’ factor during the sentencing 
hearing,” in stark contrast to the “little emphasis” it gave to 
the other valid aggravator found by the jury. 494 U. S., at 
753. The Court concluded that, “[u]nder these circum
stances, it would require a detailed explanation based on the 
record for us possibly to agree that the error in giving the 
invalid ‘especially heinous’ instruction was harmless.” Id., 
at 753–754. 

The third case, Stringer v. Black, presented a different 
kind of question: For the purposes of Teague v. Lane, 489 
U. S. 288 (1989), does the rule that a vague aggravating cir
cumstance violates the Eighth Amendment apply to a weigh
ing State like Mississippi in the same way it applies to a 
nonweighing State like Georgia? The Court answered this 
question “yes.” In so doing, it described the difference be
tween Mississippi’s system and Georgia’s system as follows: 
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“In a nonweighing State, so long as the sentencing body 
finds at least one valid aggravating factor, the fact that 
it also finds an invalid aggravating factor does not in
fect the formal process of deciding whether death is an 
appropriate penalty. Assuming a determination by 
the state appellate court that the invalid factor would 
not have made a difference to the jury’s determination, 
there is no constitutional violation resulting from the 
introduction of the invalid factor in an earlier stage of 
the proceedings. But when the sentencing body is told 
to weigh an invalid factor in its decision, a reviewing 
court may not assume it would have made no difference 
if the thumb had been removed from death’s side of the 
scale. When the weighing process itself has been 
skewed, only constitutional harmless-error analysis or 
reweighing at the trial or appellate level suffices to 
guarantee that the defendant received an individualized 
sentence.” 503 U. S., at 232 (emphasis added). 

The first sentence in this statement is the first and only 
suggestion in our cases that the submission of a vague aggra
vating circumstance to a jury can never result in constitu
tional error in a nonweighing State. Indeed, the term “non
weighing State,” and the significance attached to it, does not 
appear in the Court’s jurisprudence prior to Stringer. The 
second sentence in the statement is less categorical than the 
first. It suggests that a state appellate court would have to 
make some form of a harmless-error inquiry to satisfy itself 
that the invalidated factor “would not have made a difference 
to the jury’s determination” before it could conclude that 
there was “no constitutional violation.” Ibid. Given this 
errant language in Stringer, I agree that it is “[n]ot surpris
in[g]” that the lower courts have since operated under the 
assumption “that different rules apply to weighing and non
weighing States,” and that harmless-error review is neces
sary only in the former. Ante, at 218, n. 3. My point is 
simply that such an assumption is unfounded based on our 
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prior cases. And regardless of the lower courts’ interpreta
tion of our precedents, I think it more important that our 
own decisions have not repeated Stringer’s characterization 
of those precedents. See, e. g., Tuggle v. Netherland, 516 
U. S. 10, 11 (1995) (per curiam) (characterizing Zant as hold
ing “that a death sentence supported by multiple aggravat
ing circumstances need not always be set aside if one aggra
vator is found to be invalid” (emphasis added)). 

For the reasons stated in Parts II–A and II–B, supra, 
I would not take a single ambiguous sentence of dicta and 
derive from it a rule of law that is unjustified and that, in 
cases where the error is in fact harmful, would deprive a 
defendant of a fair and reliable sentencing proceeding. 

III 

The upshot is that I would require a reviewing court to 
examine whether the jury’s consideration of an unconstitu
tional aggravating factor was harmful, regardless of whether 
the State is a weighing State or a nonweighing State. I 
would hold that the fact that a State is a nonweighing State 
may make the possibility of harmful error less likely, but it 
does not excuse a reviewing court from ensuring that the 
error was in fact harmless. Our cases in this area do not 
require a different result. 

IV 

The Court reaches a somewhat similar conclusion. It, too, 
would abolish (or at least diminish the importance of) the 
weighing/nonweighing distinction for purposes of harmless
error analysis. But then, surprisingly, it also diminishes the 
need to conduct any harmless-error review at all. If all the 
evidence was properly admitted and if the jury can use that 
evidence when it considers other aggravating factors, any 
error, the Court announces, must be harmless. See ante, at 
220 (holding that when “one of the other sentencing factors 
enables the sentencer to give aggravating weight to the 
same facts and circumstances” that underlie the invalidated 
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aggravating factor, a reviewing court need not apply 
harmless-error review). 

Common sense suggests, however, and this Court has ex
plicitly held, that the problem before us is not a problem of 
the admissibility of certain evidence. It is a problem of the 
emphasis given to that evidence by the State or the trial 
court. If that improper emphasis is strong enough, it can 
wrongly place a “thumb on death’s side of the scale” at Stage 
Two (sentencing). That is what the Court said in Stringer, 
that is what the Court necessarily implied in Zant, and that 
is what the Court held in Clemons. I believe the Court is 
right to depart from the implication of an errant sentence in 
Stringer. But it is wrong to depart without explanation 
from Clemons’ unanimous holding—a holding that at least 
two Members of this Court have explicitly recognized as 
such. See Pensinger v. California, 502 U. S. 930, 931 (1991) 
(O’Connor, J., joined by Kennedy, J., dissenting from denial 
of certiorari) (noting that the “ ‘especially heinous’ instruc
tion did not change the mix of evidence presented to the jury 
in [Clemons]” and “that fact alone did not support a finding 
of harmlessness”). 

The Court cannot reconcile its holding with Clemons. 
That opinion makes clear that the issue is one of emphasis, 
not of evidence. Indeed, the Court explicitly disavowed the 
suggestion that Mississippi’s “reliance on the ‘especially hei
nous’ factor led to the introduction of any evidence that was 
not otherwise admissible in either the guilt or sentencing 
phases of the proceeding. All of the circumstances sur
rounding the murder already had been aired during the guilt 
phase of the trial and a jury clearly is entitled to consider 
such evidence in imposing [the] sentence.” 494 U. S., at 754– 
755, n. 5. And the entire Court agreed that the potentially 
improper emphasis consisted of the fact that “the State re
peatedly emphasized and argued the ‘especially heinous’ fac
tor during the sentencing hearing,” while placing “little em
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phasis” on the sole valid aggravator of robbery for pecuniary 
gain. Id., at 753–754; see also id., at 773, n. 23 (Blackmun, J., 
joined by Brennan, Marshall, and Stevens, JJ., concurring in 
part and dissenting in part). 

The Court’s only answer is to assert that “Clemons main
tains the distinction envisioned in Zant.” Ante, at 218, n. 3 
(citing Clemons, supra, at 745). But Clemons did no such 
thing. Although the Court did observe the differences be
tween the statutory schemes of Georgia and Mississippi, 
it certainly did not, as the Court claims, suggest that 
harmless-error analysis should never be conducted in the for
mer and always be conducted in the latter. Rather, the 
Court made the unremarkable statement that “[i]n a State 
like Georgia, where aggravating circumstances serve only to 
make a defendant eligible for the death penalty and not to 
determine the punishment, the invalidation of one aggravat
ing circumstance does not necessarily require an appellate 
court to vacate a death sentence and remand to a jury.” 
Clemons, supra, at 744–745 (emphasis added). Of course, 
the implication of the qualifier “necessarily” is that, in some 
cases, a jury’s consideration of an invalidated aggravating 
circumstance might require that a death sentence be va
cated, even “[i]n a State like Georgia.” 

In sum, an inquiry based solely on the admissibility of the 
underlying evidence is inconsistent with our previous cases. 
And as explained above, see supra, at 231–234, the potential 
for a tilting of the scales toward death is present even in 
those States (like Georgia and Virginia) that permit a jury 
to consider all of the circumstances of the crime. 

V 

It may well be that the errors at issue in this case were 
harmless. The State of California did not ask us to consider 
the Ninth Circuit’s contrary view, and I have not done so. 
Given the fact that I (like the Court in this respect) would 
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abolish the weighing/nonweighing distinction, and in light of 
the explanation of the kind of error at issue, I would remand 
this case and require the Ninth Circuit to reconsider its en
tire decision in light of the considerations I have described. 
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No. 04–623. Argued October 5, 2005—Decided January 17, 2006 

The Controlled Substances Act (CSA or Act), which was enacted in 1970 
with the main objectives of combating drug abuse and controlling legiti
mate and illegitimate traffic in controlled substances, criminalizes, inter 
alia, the unauthorized distribution and dispensation of substances clas
sified in any of its five schedules. The Attorney General may add, re
move, or reschedule substances only after making particular findings, 
and on scientific and medical matters, he must accept the findings of the 
Secretary of Health and Human Services (Secretary). These proceed
ings must be on the record after an opportunity for comment. The 
dispute here involves controlled substances listed in Schedule II, which 
are generally available only by written prescription, 21 U. S. C. § 829(a). 
A 1971 regulation promulgated by the Attorney General requires that 
such prescriptions be used “for a legitimate medical purpose by an indi
vidual practitioner acting in the usual course of his professional prac
tice.” 21 CFR § 1306.04. To prevent diversion of controlled sub
stances, the CSA regulates the activity of physicians, who must register 
in accordance with rules and regulations promulgated by the Attorney 
General. He may deny, suspend, or revoke a registration that, as rele
vant here, would be “inconsistent with the public interest.” 21 U. S. C. 
§§ 824(a)(4), 822(a)(2). In determining consistency with the public inter
est, he must consider five factors, including the State’s recommendation, 
compliance with state, federal, and local law regarding controlled sub
stances, and “public health and safety.” § 823(f). The CSA explicitly 
contemplates a role for the States in regulating controlled substances. 
See § 903. 

The Oregon Death With Dignity Act (ODWDA) exempts from civil 
or criminal liability state-licensed physicians who, in compliance with 
ODWDA’s specific safeguards, dispense or prescribe a lethal dose of 
drugs upon the request of a terminally ill patient. In 2001, the Attor
ney General issued an Interpretive Rule to address the implementation 
and enforcement of the CSA with respect to ODWDA, declaring that 
using controlled substances to assist suicide is not a legitimate medical 
practice and that dispensing or prescribing them for this purpose is 
unlawful under the CSA. The State, a physician, a pharmacist, and 
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some terminally ill state residents challenged the Rule. The District 
Court permanently enjoined its enforcement. The Ninth Circuit invali
dated the Rule, reasoning that, by making a medical procedure author
ized under Oregon law a federal offense, it altered the balance between 
the States and the Federal Government without the requisite clear 
statement that the CSA authorized the action; and in the alternative, 
that the Rule could not be squared with the CSA’s plain language, which 
targets only conventional drug abuse and excludes the Attorney General 
from medical policy decisions. 

Held: The CSA does not allow the Attorney General to prohibit doctors 
from prescribing regulated drugs for use in physician-assisted suicide 
under state law permitting the procedure. Pp. 255–275. 

(a) An administrative rule interpreting the issuing agency’s own am
biguous regulation may receive substantial deference. Auer v. Rob
bins, 519 U. S. 452, 461–463. So may an interpretation of an ambiguous 
statute, Chevron U. S. A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U. S. 837, 842–845, but only “when it appears that Congress 
delegated authority to the agency generally to make rules carrying the 
force of law, and that the agency interpretation claiming deference was 
promulgated in the exercise of that authority,” United States v. Mead 
Corp., 533 U. S. 218, 226–227. Otherwise, the interpretation is “entitled 
to respect” only to the extent it has the “power to persuade.” Skid
more v. Swift & Co.,  323 U. S. 134, 140. Pp. 255–256. 

(b) The Interpretive Rule at issue is not entitled to Auer deference 
as an interpretation of 21 CFR § 1306.04. Unlike the underlying regu
lations in Auer, which gave specificity to a statutory scheme the Sec
retary of Labor was charged with enforcing and reflected the Labor 
Department’s considerable experience and expertise, the underlying 
regulation here does little more than restate the terms of the statute 
itself. The CSA allows prescription of drugs that have a “currently 
accepted medical use,” 21 U. S. C. § 812(b); requires a “medical purpose” 
for dispensing the least controlled substances of those on the schedules, 
§ 829(c); and defines a “valid prescription” as one “issued for a legitimate 
medical purpose,” § 830(b)(3)(A)(ii). Similarly, physicians are consid
ered practitioners if they dispense controlled substances “in the course 
of professional practice.” 21 U. S. C. § 802(21). The regulation just re
peats two of these statutory phrases and attempts to summarize the 
others. An agency does not acquire special authority to interpret its 
own words when, instead of using its expertise and experience to formu
late a regulation, it has elected merely to paraphrase the statutory lan
guage. Furthermore, any statutory authority for the Interpretive Rule 
would have to come from 1984 CSA amendments adding the “public 
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interest” requirement, but 21 CFR § 1306.04 was adopted in 1971. That 
the current interpretation runs counter to the intent at the time of the 
regulation’s promulgation is an additional reason why Auer deference is 
unwarranted. Pp. 256–258. 

(c) The Interpretive Rule is also not entitled to Chevron deference. 
The statutory phrase “legitimate medical purpose” is ambiguous in the 
relevant sense. However, Chevron deference is not accorded merely 
because the statute is ambiguous and an administrative official is in
volved. A rule must be promulgated pursuant to authority Congress 
has delegated to the official. The specific respects in which the Attor
ney General is authorized to make rules under the CSA show that he is 
not authorized to make a rule declaring illegitimate a medical standard 
for patient care and treatment specifically authorized under state law. 
Congress delegated to the Attorney General only the authority to pro
mulgate rules relating to “registration” and “control” of the dispensing 
of controlled substances, 21 U. S. C. § 821 (2000 ed., Supp. V), and “for 
the efficient execution of his [statutory] functions,” 21 U. S. C. § 871(b). 
Control means “to add a . .  . substance . . . to a  schedule,” § 802(5), 
following specified procedures. Because the Interpretive Rule does not 
concern scheduling of substances and was not issued under the required 
procedures, it cannot fall under the Attorney General’s control authority. 
Even if “control” were understood to signify something other than its 
statutory definition, it could not support the Interpretive Rule. Nor 
can the Interpretive Rule be justified under the CSA’s registration pro
visions. It does not undertake the Act’s five-factor analysis for deter
mining when registration is “inconsistent with the public interest,” 
§ 823(f), and it deals with much more than registration. It purports to 
declare that using controlled substances for physician-assisted suicide is 
a crime, an authority going well beyond the Attorney General’s statu
tory power to register or deregister physicians. It would be anomalous 
for Congress to have painstakingly described the Attorney General’s 
limited authority to deregister a single physician or schedule a single 
drug, but to have given him, just by implication, authority to declare an 
entire class of activity outside the course of professional practice and 
therefore a criminal violation of the CSA. It is not enough that “public 
interest,” “public health and safety,” and “Federal law” are used in the 
part of the Act over which the Attorney General has authority. 
Cf. Sutton v. United Air Lines, Inc., 527 U. S. 471. The first two terms 
do not call on the Attorney General, or any executive official, to make an 
independent assessment of the meaning of federal law. The Attorney 
General did not base the Interpretive Rule on an application of the 
five-factor test generally, or the “public health and safety” factor spe
cifically. Even if he had, it is doubtful that he could cite those factors 
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to deregister a physician simply because he deemed a controversial 
practice permitted by state law to have an illegitimate medical purpose. 
The federal-law factor requires the Attorney General to decide “[c]om
pliance” with the law but does not suggest that he may decide what the 
law is. To say that he can define the substantive standards of medical 
practice as part of his authority would also put 21 U. S. C. § 871(b) in 
considerable tension with the narrowly defined control and registration 
delegation. It would go, moreover, against the plain language of the 
text to treat a delegation for the “execution” of his functions as a further 
delegation to define other functions well beyond the Act’s specific grants 
of authority. The authority desired by the Government is inconsistent 
with the Act’s design in other fundamental respects, e. g., the Attorney 
General must share power with, and in some respect defer to, the Secre
tary, whose functions are likewise delineated and confined by the Act. 
Postenactment congressional commentary on the CSA’s regulation of 
medical practice is also at odds with the Attorney General’s claimed 
authority. The Government’s claim that the Attorney General’s deci
sion is a legal, not medical, one does not suffice, for the Interpretive 
Rule places extensive reliance on medical judgments and views of the 
medical community in concluding that assisted suicide is not a legitimate 
medical purpose. The idea that Congress gave him such broad and un
usual authority through an implicit delegation is not sustainable. The 
importance of the issue of physician-assisted suicide makes the oblique 
form of the claimed delegation all the more suspect. Pp. 258–269. 

(d) The Attorney General’s opinion is unpersuasive under Skidmore. 
The CSA and this Court’s case law amply support the conclusion that 
Congress regulates medical practice insofar as it bars doctors from 
using their prescription-writing powers as a means to engage in illicit 
drug dealing and trafficking as conventionally understood. Beyond 
this, the Act manifests no intent to regulate the practice of medicine 
generally, which is understandable given federalism’s structure and limi
tations. The CSA’s structure and operation presume and rely upon a 
functioning medical profession regulated under the States’ police pow
ers. The Federal Government can set uniform standards for regulating 
health and safety. In connection with the CSA, however, the only pro
vision in which Congress set general, uniform medical practice stand
ards, 42 U. S. C. § 290bb–2a, strengthens the understanding of the CSA 
as a statute combating recreational drug abuse, and also indicates that 
when Congress wants to regulate medical practice in the given scheme, 
it does so by explicit statutory language. The difficulty in defending 
the Attorney General’s declaration that the CSA impliedly criminalizes 
physician-assisted suicide is compounded by the Act’s consistent delega
tion of medical judgments to the Secretary and its otherwise careful 
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allocation of powers for enforcing the CSA’s limited objectives. The 
Government’s contention that the terms “medical” or “medicine” refer 
to a healing or curative art, and thus cannot embrace the intentional 
hastening of a patient’s death, rests on a reading of 21 U. S. C. § 829(a)’s 
prescription requirement without the illumination of the rest of the stat
ute. Viewed in context, that requirement is better understood as en
suring that patients use controlled substances under a doctor’s super
vision so as to prevent addiction and recreational abuse. To read 
prescriptions for assisted suicide as “drug abuse” under the CSA is dis
cordant with the phrase’s consistent use throughout the Act, not to men
tion its ordinary meaning. The Government’s interpretation of the pre
scription requirement also fails under the objection that the Attorney 
General is an unlikely recipient of such broad authority, given the Secre
tary’s primacy in shaping medical policy under the CSA and the Act’s 
otherwise careful allocation of decisionmaking powers. Pp. 269–275. 

368 F. 3d 1118, affirmed. 

Kennedy, J., delivered the opinion of the Court, in which Stevens, 
O’Connor, Souter, Ginsburg, and Breyer, JJ., joined. Scalia, J., filed 
a dissenting opinion, in which Roberts, C. J., and Thomas, J., joined, post, 
p. 275. Thomas, J., filed a dissenting opinion, post, p. 299. 

Solicitor General Clement argued the cause for petition
ers. With him on the briefs were Assistant Attorney Gen
eral Keisler, Deputy Solicitor General Kneedler, Deputy 
Assistant Attorney General Katsas, Douglas Hallward-
Driemeier, Mark B. Stern, and Jonathan H. Levy. 

Robert M. Atkinson, Senior Assistant Attorney General of 
Oregon, argued the cause for respondents. With him on the 
brief for respondent State of Oregon were Hardy Myers, At
torney General, Peter Shepherd, Deputy Attorney General, 
and Mary H. Williams, Solicitor General. Nicholas W. van 
Aelstyn, Aaron S. Jacobs, and Kathryn L. Tucker filed a 
brief for Patient-Respondents. Eli D. Stutsman filed a brief 
for respondents Peter A. Rasmussen, M. D., et al.* 

*Briefs of amici curiae urging reversal were filed for the American 
Center for Law and Justice by Jay Alan Sekulow, Colby M. May, James 
M. Henderson, Sr., Walter M. Weber, Thomas P. Monaghan, and Charles 
E. Rice; for Americans United for Life by Nikolas T. Nikas; for the Catho
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Justice Kennedy delivered the opinion of the Court. 
The question before us is whether the Controlled Sub

stances Act allows the United States Attorney General to 

lic Medical Association by Teresa Stanton Collett; for the Christian Medi
cal Association et al. by Steven H. Aden, Gregory S. Baylor, and Kimber
lee W. Colby; for Focus on the Family et al. by William Wagner, Nelson 
P. Miller, Stephen W. Reed, and Patrick A. Trueman; for the International 
Task Force on Euthanasia and Assisted Suicide by Rita L. Marker; for 
Liberty Counsel by Mathew D. Staver, Erik W. Stanley, Rena M. Linde
valdsen, and Mary E. McAlister; for the National Association of Pro-Life 
Nurses by Daniel Avila; for the National Legal Center for the Medically 
Dependent & Disabled, Inc., by James Bopp, Jr., Thomas J. Marzen, and 
Richard E. Coleson; for Not Dead Yet et al. by Max Lapertosa; for the 
Pro-Life Legal Defense Fund et al. by Dwight G. Duncan, Thomas M. 
Harvey, and Richard F. Collier, Jr.; for the Thomas More Society by Paul 
Benjamin Linton and Thomas Brejcha; for the United States Conference 
of Catholic Bishops et al. by Mark E. Chopko and Michael F. Moses; and 
for Senator Rick Santorum et al. by Donald A. Daugherty, Jr. 

Briefs of amici curiae urging affirmance were filed for the State of 
California et al. by Bill Lockyer, Attorney General of California, and Tay
lor S. Carey, Special Assistant Attorney General, and by the Attorneys 
General for their respective jurisdictions as follows: Robert J. Spagnoletti 
of the District of Columbia, Jim Hood of Mississippi, Jeremiah W. (Jay) 
Nixon of Missouri, and Mike McGrath of Montana; for the American Civil 
Liberties Union et al. by Andrew L. Frey, David M. Gossett, Steven R. 
Shapiro, and Charles F. Hinkle; for the American College of Legal Medi
cine by Miles J. Zaremski; for the American Public Health Association by 
David T. Goldberg, Sean H. Donahue, and Daniel N. Abrahamson; for 
Autonomy, Inc., et al. by Amy R. Sabrin; for the Cato Institute by Pamela 
Harris; for the Coalition of Medical Associations and Societies et al. by 
Geoffrey J. Michael; for the Coalition of Mental Health Professionals by 
Steven Alan Reiss; for Healthlaw Professors by Arthur B. LaFrance; for 
Members of the Oregon Congressional Delegation by William R. Stein; 
for Margaret P. Battin et al. by Rebecca P. Dick and Ronald A. Lindsay; 
for Richard Briffault et al. by David W. Ogden and Paul R. Q. Wolfson; 
and for 52 Religious and Religious Freedom Organizations and Leaders 
by Gregory A. Castanias and Lawrence D. Rosenberg. 

Briefs of amici curiae were filed for Physicians for Compassionate Care 
Educational Foundation by Gregory P. Lynch; and for Surviving Family 
Members by Robert A. Free and Katrin E. Frank. 



546US2 Unit: $U18 [09-04-08 12:21:03] PAGES PGT: OPIN

Cite as: 546 U. S. 243 (2006) 249 

Opinion of the Court 

prohibit doctors from prescribing regulated drugs for use in 
physician-assisted suicide, notwithstanding a state law per
mitting the procedure. As the Court has observed, “Ameri
cans are engaged in an earnest and profound debate about 
the morality, legality, and practicality of physician-assisted 
suicide.” Washington v. Glucksberg, 521 U. S. 702, 735 
(1997). The dispute before us is in part a product of this 
political and moral debate, but its resolution requires an in
quiry familiar to the courts: interpreting a federal statute 
to determine whether executive action is authorized by, or 
otherwise consistent with, the enactment. 

In 1994, Oregon became the first State to legalize assisted 
suicide when voters approved a ballot measure enacting the 
Oregon Death With Dignity Act (ODWDA). Ore. Rev. Stat. 
§ 127.800 et seq. (2003). ODWDA, which survived a 1997 
ballot measure seeking its repeal, exempts from civil or 
criminal liability state-licensed physicians who, in compliance 
with the specific safeguards in ODWDA, dispense or pre
scribe a lethal dose of drugs upon the request of a terminally 
ill patient. 

The drugs Oregon physicians prescribe under ODWDA are 
regulated under a federal statute, the Controlled Substances 
Act (CSA or Act). 84 Stat. 1242, as amended, 21 U. S. C. 
§ 801 et seq. The CSA allows these particular drugs to be 
available only by a written prescription from a registered 
physician. In the ordinary course the same drugs are pre
scribed in smaller doses for pain alleviation. 

A November 9, 2001, Interpretive Rule issued by the At
torney General addresses the implementation and enforce
ment of the CSA with respect to ODWDA. It determines 
that using controlled substances to assist suicide is not a 
legitimate medical practice and that dispensing or prescrib
ing them for this purpose is unlawful under the CSA. The 
Interpretive Rule’s validity under the CSA is the issue 
before us. 
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I

A


We turn first to the text and structure of the CSA. 
Enacted in 1970 with the main objectives of combating drug 
abuse and controlling the legitimate and illegitimate traffic 
in controlled substances, the CSA creates a comprehensive, 
closed regulatory regime criminalizing the unauthorized 
manufacture, distribution, dispensing, and possession of sub
stances classified in any of the Act’s five schedules. Gonza
les v. Raich, 545 U. S. 1, 12–13 (2005); 21 U. S. C. § 841 (2000 
ed. and Supp. II); 21 U. S. C. § 844. The Act places sub
stances in one of five schedules based on their potential for 
abuse or dependence, their accepted medical use, and their 
accepted safety for use under medical supervision. Sched
ule I contains the most severe restrictions on access and use, 
and Schedule V the least. Raich, supra, at 14; 21 U. S. C. 
§ 812. Congress classified a host of substances when it 
enacted the CSA, but the statute permits the Attorney Gen
eral to add, remove, or reschedule substances. He may do 
so, however, only after making particular findings, and on 
scientific and medical matters he is required to accept the 
findings of the Secretary of Health and Human Services (Sec
retary). These proceedings must be on the record after an 
opportunity for comment. See 21 U. S. C. § 811 (2000 ed. and 
Supp. V). 

The present dispute involves controlled substances listed 
in Schedule II, substances generally available only pursuant 
to a written, nonrefillable prescription by a physician. 21 
U. S. C. § 829(a). A 1971 regulation promulgated by the At
torney General requires that every prescription for a con
trolled substance “be issued for a legitimate medical purpose 
by an individual practitioner acting in the usual course of his 
professional practice.” 21 CFR § 1306.04(a) (2005). 

To prevent diversion of controlled substances with medical 
uses, the CSA regulates the activity of physicians. To issue 
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lawful prescriptions of Schedule II drugs, physicians must 
“obtain from the Attorney General a registration issued in 
accordance with the rules and regulations promulgated by 
him.” 21 U. S. C. § 822(a)(2). The Attorney General may 
deny, suspend, or revoke this registration if, as relevant here, 
the physician’s registration would be “inconsistent with the 
public interest.” § 824(a)(4); § 822(a)(2). When deciding 
whether a practitioner’s registration is in the public interest, 
the Attorney General “shall” consider: 

“(1) The recommendation of the appropriate State li
censing board or professional disciplinary authority. 

“(2) The applicant’s experience in dispensing, or con
ducting research with respect to controlled substances. 

“(3) The applicant’s conviction record under Federal 
or State laws relating to the manufacture, distribution, 
or dispensing of controlled substances. 

“(4) Compliance with applicable State, Federal, or 
local laws relating to controlled substances. 

“(5) Such other conduct which may threaten the pub
lic health and safety.” § 823(f). 

The CSA explicitly contemplates a role for the States in 
regulating controlled substances, as evidenced by its pre
emption provision. 

“No provision of this subchapter shall be construed as 
indicating an intent on the part of the Congress to oc
cupy the field in which that provision operates . . . to the 
exclusion of any State law on the same subject matter 
which would otherwise be within the authority of the 
State, unless there is a positive conflict between that 
provision . . . and that State law so that the two cannot 
consistently stand together.” § 903. 

B 

Oregon voters enacted ODWDA in 1994. For Oregon 
residents to be eligible to request a prescription under 
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ODWDA, they must receive a diagnosis from their attending 
physician that they have an incurable and irreversible dis
ease that, within reasonable medical judgment, will cause 
death within six months. Ore. Rev. Stat. §§ 127.815, 
127.800(12) (2003). Attending physicians must also deter
mine whether a patient has made a voluntary request, ensure 
a patient’s choice is informed, and refer patients to counsel
ing if they might be suffering from a psychological disorder 
or depression causing impaired judgment. §§ 127.815, 
127.825. A second “consulting” physician must examine the 
patient and the medical record and confirm the attending 
physician’s conclusions. § 127.800(8). Oregon physicians 
may dispense or issue a prescription for the requested drug, 
but may not administer it. §§ 127.815(1)(L), 127.880. 

The reviewing physicians must keep detailed medical rec
ords of the process leading to the final prescription, § 127.855, 
records that Oregon’s Department of Human Services re
views, § 127.865. Physicians who dispense medication pur
suant to ODWDA must also be registered with both the 
State’s Board of Medical Examiners and the federal Drug 
Enforcement Administration (DEA). § 127.815(1)(L). In 
2004, 37 patients ended their lives by ingesting a lethal dose 
of medication prescribed under ODWDA. Oregon Dept. of 
Human Servs., Seventh Annual Report on Oregon’s Death 
with Dignity Act 20 (Mar. 10, 2005). 

C 

In 1997, Members of Congress concerned about ODWDA 
invited the DEA to prosecute or revoke the CSA registra
tion of Oregon physicians who assist suicide. They con
tended that hastening a patient’s death is not legitimate med
ical practice, so prescribing controlled substances for that 
purpose violates the CSA. Letter from Sen. Orrin Hatch 
and Rep. Henry Hyde to Thomas A. Constantine (July 25, 
1997), reprinted in Hearing on S. 2151 before the Senate 
Committee on the Judiciary, 105th Cong., 2d Sess., 2–3 (1999) 
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(hereinafter Hearing). The letter received an initial, favor
able response from the director of the DEA, see Letter from 
Thomas A. Constantine to Sen. Orrin Hatch (Nov. 5, 1997), 
Hearing 4–5, but Attorney General Reno considered the 
matter and concluded that the DEA could not take the pro
posed action because the CSA did not authorize it to “dis
place the states as the primary regulators of the medical 
profession, or to override a state’s determination as to what 
constitutes legitimate medical practice,” Letter from Attor
ney General Janet Reno to Sen. Orrin Hatch, on Oregon’s 
Death with Dignity Act (June 5, 1998), Hearing 5–6. Legis
lation was then introduced to grant the explicit authority 
Attorney General Reno found lacking; but it failed to pass. 
See H. R. 4006, 105th Cong., 2d Sess. (1998); H. R. 2260, 106th 
Cong., 1st Sess. (1999). 

In 2001, John Ashcroft was appointed Attorney General. 
Perhaps because Mr. Ashcroft had supported efforts to cur
tail assisted suicide while serving as a Senator, see, e. g., 143 
Cong. Rec. 5589–5590 (1997) (remarks of Sen. Ashcroft), Ore
gon Attorney General Hardy Myers wrote him to request a 
meeting with Department of Justice officials should the De
partment decide to revisit the application of the CSA to as
sisted suicide. Letter of Feb. 2, 2001, App. to Brief for 
Patient-Respondents in Opposition 55a. Attorney General 
Myers received a reply letter from one of Attorney General 
Ashcroft’s advisers writing on his behalf, which stated: 

“I am aware of no pending legislation in Congress that 
would prompt a review of the Department’s interpreta
tion of the CSA as it relates to physician-assisted sui
cide. Should such a review be commenced in the future, 
we would be happy to include your views in that re
view.” Letter from Lori Sharpe (Apr. 17, 2001), id., 
at 58a. 

On November 9, 2001, without consulting Oregon or appar
ently anyone outside his Department, the Attorney General 
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issued an Interpretive Rule announcing his intent to restrict 
the use of controlled substances for physician-assisted sui
cide. Incorporating the legal analysis of a memorandum he 
had solicited from his Office of Legal Counsel, the Attorney 
General ruled: 

“[A]ssisting suicide is not a ‘legitimate medical purpose’ 
within the meaning of 21 CFR 1306.04 (2001), and that 
prescribing, dispensing, or administering federally con
trolled substances to assist suicide violates the Con
trolled Substances Act. Such conduct by a physician 
registered to dispense controlled substances may ‘ren
der his registration . . . inconsistent with the public in
terest’ and therefore subject to possible suspension or 
revocation under 21 U. S. C. 824(a)(4). The Attorney 
General’s conclusion applies regardless of whether state 
law authorizes or permits such conduct by practitioners 
or others and regardless of the condition of the person 
whose suicide is assisted.” 66 Fed. Reg. 56608 (2001). 

There is little dispute that the Interpretive Rule would 
substantially disrupt the ODWDA regime. Respondents 
contend, and petitioners do not dispute, that every prescrip
tion filled under ODWDA has specified drugs classified under 
Schedule II. A physician cannot prescribe the substances 
without DEA registration, and revocation or suspension of 
the registration would be a severe restriction on medical 
practice. Dispensing controlled substances without a valid 
prescription, furthermore, is a federal crime. See, e. g., 21 
U. S. C. § 841(a)(1); United States v. Moore, 423 U. S. 122 
(1975). 

In response the State of Oregon, joined by a physician, a 
pharmacist, and some terminally ill patients, all from Ore
gon, challenged the Interpretive Rule in federal court. The 
United States District Court for the District of Oregon 
entered a permanent injunction against the Interpretive 
Rule’s enforcement. 
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A divided panel of the Court of Appeals for the Ninth Cir
cuit granted the petitions for review and held the Interpre
tive Rule invalid. Oregon v. Ashcroft, 368 F. 3d 1118 (2004). 
It reasoned that, by making a medical procedure authorized 
under Oregon law a federal offense, the Interpretive Rule 
altered the “ ‘ “usual constitutional balance between the 
States and the Federal Government” ’ ” without the requisite 
clear statement that the CSA authorized such action. Id., 
at 1124–1125 (quoting Gregory v. Ashcroft, 501 U. S. 452, 460 
(1991), in turn quoting Atascadero State Hospital v. Scanlon, 
473 U. S. 234, 242 (1985)). The Court of Appeals held in the 
alternative that the Interpretive Rule could not be squared 
with the plain language of the CSA, which targets only con
ventional drug abuse and excludes the Attorney General 
from decisions on medical policy. 368 F. 3d, at 1125–1129. 

We granted the Government’s petition for certiorari. 543 
U. S. 1145 (2005). 

II 

Executive actors often must interpret the enactments 
Congress has charged them with enforcing and implement
ing. The parties before us are in sharp disagreement both 
as to the degree of deference we must accord the Interpre
tive Rule’s substantive conclusions and whether the Rule is 
authorized by the statutory text at all. Although balancing 
the necessary respect for an agency’s knowledge, expertise, 
and constitutional office with the courts’ role as interpreter 
of laws can be a delicate matter, familiar principles guide us. 
An administrative rule may receive substantial deference if 
it interprets the issuing agency’s own ambiguous regulation. 
Auer v. Robbins, 519 U. S. 452, 461–463 (1997). An interpre
tation of an ambiguous statute may also receive substantial 
deference. Chevron U. S. A. Inc. v. Natural Resources De
fense Council, Inc., 467 U. S. 837, 842–845 (1984). Defer
ence in accordance with Chevron, however, is warranted only 
“when it appears that Congress delegated authority to the 
agency generally to make rules carrying the force of law, 
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and that the agency interpretation claiming deference was 
promulgated in the exercise of that authority.” United 
States v. Mead Corp., 533 U. S. 218, 226–227 (2001). Other
wise, the interpretation is “entitled to respect” only to the 
extent it has the “power to persuade.” Skidmore v. Swift & 
Co., 323 U. S. 134, 140 (1944). 

A 

The Government first argues that the Interpretive Rule is 
an elaboration of one of the Attorney General’s own reg
ulations, 21 CFR § 1306.04 (2005), which requires all pre
scriptions be issued “for a legitimate medical purpose by an 
individual practitioner acting in the usual course of his 
professional practice.” As such, the Government says, the 
Interpretive Rule is entitled to considerable deference in ac
cordance with Auer. 

In our view Auer and the standard of deference it accords 
to an agency are inapplicable here. Auer involved a dis
puted interpretation of the Fair Labor Standards Act of 1938 
as applied to a class of law enforcement officers. Under reg
ulations promulgated by the Secretary of Labor, an exemp
tion from overtime pay depended, in part, on whether the 
employees met the “salary basis” test. 519 U. S., at 454– 
455. In this Court the Secretary of Labor filed an amicus 
brief explaining why, in his view, the regulations gave ex
empt status to the officers. Id., at 461. We gave weight to 
that interpretation, holding that because the applicable test 
was “a creature of the Secretary’s own regulations, his in
terpretation of it is, under our jurisprudence, controlling un
less plainly erroneous or inconsistent with the regulation.” 
Ibid. (internal quotation marks omitted). 

In Auer, the underlying regulations gave specificity to a 
statutory scheme the Secretary of Labor was charged with 
enforcing and reflected the considerable experience and ex
pertise the Department of Labor had acquired over time 
with respect to the complexities of the Fair Labor Standards 
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Act. Here, on the other hand, the underlying regulation 
does little more than restate the terms of the statute itself. 
The language the Interpretive Rule addresses comes from 
Congress, not the Attorney General, and the near equiva
lence of the statute and regulation belies the Government’s 
argument for Auer deference. 

The Government does not suggest that its interpretation 
turns on any difference between the statutory and regula
tory language. The CSA allows prescription of drugs only 
if they have a “currently accepted medical use,” 21 U. S. C. 
§ 812(b); requires a “medical purpose” for dispensing the 
least controlled substances of those on the schedules, § 829(c); 
and, in its reporting provision, defines a “valid prescrip
tion” as one “issued for a legitimate medical purpose,” 
§ 830(b)(3)(A)(ii). Similarly, physicians are considered to be 
acting as practitioners under the statute if they dispense 
controlled substances “in the course of professional practice.” 
§ 802(21). The regulation uses the terms “legitimate medi
cal purpose” and “the course of professional practice,” ibid., 
but this just repeats two statutory phrases and attempts to 
summarize the others. It gives little or no instruction on a 
central issue in this case: Who decides whether a particular 
activity is in “the course of professional practice” or done for 
a “legitimate medical purpose”? Since the regulation gives 
no indication how to decide this issue, the Attorney General’s 
effort to decide it now cannot be considered an interpretation 
of the regulation. Simply put, the existence of a parroting 
regulation does not change the fact that the question here is 
not the meaning of the regulation but the meaning of the 
statute. An agency does not acquire special authority to in
terpret its own words when, instead of using its expertise 
and experience to formulate a regulation, it has elected 
merely to paraphrase the statutory language. 

Furthermore, as explained below, if there is statutory au
thority to issue the Interpretive Rule it comes from the 1984 
amendments to the CSA that gave the Attorney General au
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thority to register and deregister physicians based on the 
public interest. The regulation was enacted before those 
amendments, so the Interpretive Rule cannot be justified as 
indicative of some intent the Attorney General had in 1971. 
That the current interpretation runs counter to the “intent 
at the time of the regulation’s promulgation” is an additional 
reason why Auer deference is unwarranted. Thomas Jef
ferson Univ. v. Shalala, 512 U. S. 504, 512 (1994) (internal 
quotation marks omitted). Deference under Auer being in
appropriate, we turn to the question whether the Interpre
tive Rule, on its own terms, is a permissible interpretation 
of the CSA. 

B 

Just as the Interpretive Rule receives no deference under 
Auer, neither does it receive deference under Chevron. If 
a statute is ambiguous, judicial review of administrative 
rulemaking often demands Chevron deference; and the rule 
is judged accordingly. All would agree, we should think, 
that the statutory phrase “legitimate medical purpose” is a 
generality, susceptible to more precise definition and open to 
varying constructions, and thus ambiguous in the relevant 
sense. Chevron deference, however, is not accorded merely 
because the statute is ambiguous and an administrative offi
cial is involved. To begin with, the rule must be promul
gated pursuant to authority Congress has delegated to the 
official. Mead, supra, at 226–227. 

The Attorney General has rulemaking power to fulfill his 
duties under the CSA. The specific respects in which he is 
authorized to make rules, however, instruct us that he is not 
authorized to make a rule declaring illegitimate a medical 
standard for care and treatment of patients that is specifi
cally authorized under state law. 

The starting point for this inquiry is, of course, the lan
guage of the delegation provision itself. In many cases au
thority is clear because the statute gives an agency broad 
power to enforce all provisions of the statute. See, e. g., Na
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tional Cable & Telecommunications Assn. v. Brand X In
ternet Services, 545 U. S. 967, 980 (2005) (explaining that a 
Federal Communications Commission regulation received 
Chevron deference because “Congress has delegated to the 
Commission the authority to . . .  ‘prescribe such rules and 
regulations as may be necessary in the public interest to 
carry out the provisions’ of the Act” (quoting 47 U. S. C. 
§ 201(b))); Household Credit Services, Inc. v. Pfennig, 541 
U. S. 232, 238 (2004) (giving Chevron deference to a Federal 
Reserve Board regulation where “Congress has expressly 
delegated to the Board the authority to prescribe reg
ulations . . . as,  in  the  judgment of the Board, ‘are neces
sary or proper to effectuate the purposes of ’ ” the statute 
(quoting 15 U. S. C. § 1604(a))). The CSA does not grant the 
Attorney General this broad authority to promulgate rules. 

The CSA gives the Attorney General limited powers, to 
be exercised in specific ways. His rulemaking authority 
under the CSA is described in two provisions: (1) “The At
torney General is authorized to promulgate rules and regu
lations and to charge reasonable fees relating to the regis
tration and control of the manufacture, distribution, and 
dispensing of controlled substances and to listed chemicals,” 
21 U. S. C. § 821 (2000 ed., Supp. V); and (2) “The Attorney 
General may promulgate and enforce any rules, regulations, 
and procedures which he may deem necessary and appro
priate for the efficient execution of his functions under this 
subchapter,” 21 U. S. C. § 871(b). As is evident from these 
sections, Congress did not delegate to the Attorney General 
authority to carry out or effect all provisions of the CSA. 
Rather, he can promulgate rules relating only to “registra
tion” and “control,” and “for the efficient execution of his 
functions” under the statute. 

Turning first to the Attorney General’s authority to make 
regulations for the “control” of drugs, this delegation cannot 
sustain the Interpretive Rule’s attempt to define standards 
of medical practice. Control is a term of art in the CSA. 



546US2 Unit: $U18 [09-04-08 12:21:03] PAGES PGT: OPIN

260 GONZALES v. OREGON 

Opinion of the Court 

“As used in this subchapter,” § 802––the subchapter that in
cludes § 821–– 

“The term ‘control’ means to add a drug or other sub
stance, or immediate precursor, to a schedule under part 
B of this subchapter, whether by transfer from another 
schedule or otherwise.” § 802(5). 

To exercise his scheduling power, the Attorney General must 
follow a detailed set of procedures, including requesting a 
scientific and medical evaluation from the Secretary. See 21 
U. S. C. §§ 811, 812 (2000 ed. and Supp. V). The statute is 
also specific as to the manner in which the Attorney General 
must exercise this authority: “Rules of the Attorney Gen
eral under this subsection [regarding scheduling] shall be 
made on the record after opportunity for a hearing pur
suant to the rulemaking procedures prescribed by [the Ad
ministrative Procedure Act, 5 U. S. C. § 553].” 21 U. S. C. 
§ 811(a). The Interpretive Rule now under consideration 
does not concern the scheduling of substances and was not 
issued after the required procedures for rules regarding 
scheduling, so it cannot fall under the Attorney General’s 
“control” authority. 

Even if “control” in § 821 were understood to signify some
thing other than its statutory definition, it would not support 
the Interpretive Rule. The statutory references to “con
trol” outside the scheduling context make clear that the At
torney General can establish controls “against diversion,” 
e. g., § 823(a)(1), but do not give him authority to define diver
sion based on his view of legitimate medical practice. As 
explained below, the CSA’s express limitations on the Attor
ney General’s authority, and other indications from the statu
tory scheme, belie any notion that the Attorney General has 
been granted this implicit authority. Indeed, if “control” 
were given the expansive meaning required to sustain the 
Interpretive Rule, it would transform the carefully described 
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limits on the Attorney General’s authority over registration 
and scheduling into mere suggestions. 

We turn, next, to the registration provisions of the CSA. 
Before 1984, the Attorney General was required to register 
any physician who was authorized by his State. The Attor
ney General could only deregister a physician who falsified 
his application, was convicted of a felony relating to con
trolled substances, or had his state license or registration 
revoked. See 84 Stat. 1255. The CSA was amended in 
1984 to allow the Attorney General to deny registration to 
an applicant “if he determines that the issuance of such reg
istration would be inconsistent with the public interest.” 21 
U. S. C. § 823(f). Registration may also be revoked or sus
pended by the Attorney General on the same grounds. 
§ 824(a)(4). In determining consistency with the public in
terest, the Attorney General must, as discussed above, con
sider five factors, including: the State’s recommendation; 
compliance with state, federal, and local laws regarding con
trolled substances; and public health and safety. § 823(f). 

The Interpretive Rule cannot be justified under this part 
of the statute. It does not undertake the five-factor analysis 
and concerns much more than registration. Nor does the 
Interpretive Rule on its face purport to be an application 
of the registration provision in § 823(f). It is, instead, an 
interpretation of the substantive federal law requirements 
(under 21 CFR § 1306.04 (2005)) for a valid prescription. It 
begins by announcing that assisting suicide is not a “legiti
mate medical purpose” under § 1306.04, and that dispensing 
controlled substances to assist a suicide violates the CSA. 
66 Fed. Reg. 56608. Violation is a criminal offense, and 
often a felony, under 21 U. S. C. § 841 (2000 ed. and Supp. II). 
The Interpretive Rule thus purports to declare that using 
controlled substances for physician-assisted suicide is a 
crime, an authority that goes well beyond the Attorney Gen
eral’s statutory power to register or deregister. 

http:1306.04
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The Attorney General’s deregistration power, of course, 
may carry implications for criminal enforcement because if a 
physician dispenses a controlled substance after he is dereg
istered, he violates § 841. The Interpretive Rule works in 
the opposite direction, however: It declares certain conduct 
criminal, placing in jeopardy the registration of any physi
cian who engages in that conduct. To the extent the Inter
pretive Rule concerns registration, it simply states the obvi
ous because one of the five factors the Attorney General 
must consider in deciding the “public interest” is “[c]ompli
ance with applicable State, Federal, or local laws relating to 
controlled substances.” 21 U. S. C. § 823(f)(4). The prob
lem with the design of the Interpretive Rule is that it cannot, 
and does not, explain why the Attorney General has the au
thority to decide what constitutes an underlying violation of 
the CSA in the first place. The explanation the Government 
seems to advance is that the Attorney General’s authority to 
decide whether a physician’s actions are inconsistent with 
the “public interest” provides the basis for the Interpretive 
Rule. 

By this logic, however, the Attorney General claims ex
traordinary authority. If the Attorney General’s argument 
were correct, his power to deregister necessarily would in
clude the greater power to criminalize even the actions of 
registered physicians, whenever they engage in conduct he 
deems illegitimate. This power to criminalize—unlike his 
power over registration, which must be exercised only after 
considering five express statutory factors—would be unre
strained. It would be anomalous for Congress to have so 
painstakingly described the Attorney General’s limited au
thority to deregister a single physician or schedule a single 
drug, but to have given him, just by implication, authority 
to declare an entire class of activity outside “the course of 
professional practice,” and therefore a criminal violation of 
the CSA. See Federal Maritime Comm’n v. Seatrain Lines, 
Inc., 411 U. S. 726, 744 (1973) (“In light of these specific 
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grants of . . . authority, we are unwilling to construe the 
ambiguous provisions . . . to  serve this purpose [of creating 
further authority]—a purpose for which it obviously was 
not intended”). 

Sutton v. United Air Lines, Inc., 527 U. S. 471 (1999), is 
instructive. The statute at issue was the Americans with 
Disabilities Act of 1990 (ADA), which, like the CSA, divides 
interpretive authority among various executive actors. The 
Court relied on “the terms and structure of the ADA” to 
decide that neither the Equal Employment Opportunity 
Commission (EEOC), nor any other agency, had authority to 
define “disability” in the ADA. Id., at 479. Specifically, the 
delegating provision stated that the EEOC “shall issue 
regulations . . . to carry out this subchapter,” 42 U. S. C. 
§ 12116, and the section of the statute defining “disability” 
was in a different subchapter. The Court did not accept the 
idea that because “the employment subchapter, i. e., ‘this 
subchapter,’ includes other provisions that use the defined 
terms, . . . [t]he EEOC might elaborate, through regulations, 
on the meaning of ‘disability’ . . . if  elaboration is needed in 
order to ‘carry out’ the substantive provisions of ‘this sub
chapter.’ ” 527 U. S., at 514 (Breyer, J., dissenting). See 
also Adams Fruit Co. v. Barrett, 494 U. S. 638, 649–650 
(1990) (holding that a delegation of authority to promulgate 
motor vehicle safety “standards” did not include the author
ity to decide the pre-emptive scope of the federal statute 
because “[n]o such delegation regarding [the statute’s] en
forcement provisions is evident in the statute”). 

The same principle controls here. It is not enough that 
the terms “public interest,” “public health and safety,” and 
“Federal law” are used in the part of the statute over which 
the Attorney General has authority. The statutory terms 
“public interest” and “public health” do not call on the Attor
ney General, or any other executive official, to make an in
dependent assessment of the meaning of federal law. The 
Attorney General did not base the Interpretive Rule on an 
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application of the five-factor test generally, or the “public 
health and safety” factor specifically. Even if he had, it is 
doubtful the Attorney General could cite the “public inter
est” or “public health” to deregister a physician simply be
cause he deemed a controversial practice permitted by state 
law to have an illegitimate medical purpose. 

As for the federal-law factor, though it does require the 
Attorney General to decide “[c]ompliance” with the law, it 
does not suggest that he may decide what the law says. 
Were it otherwise, the Attorney General could authorita
tively interpret “State” and “local laws,” which are also in
cluded in 21 U. S. C. § 823(f), despite the obvious constitu
tional problems in his doing so. Just as he must evaluate 
compliance with federal law in deciding about registration, 
the Attorney General must as surely evaluate compliance 
with federal law in deciding whether to prosecute; but this 
does not entitle him to Chevron deference. See Crandon v. 
United States, 494 U. S. 152, 177 (1990) (Scalia, J., concur
ring in judgment) (“The Justice Department, of course, has 
a very specific responsibility to determine for itself what this 
statute means, in order to decide when to prosecute; but we 
have never thought that the interpretation of those charged 
with prosecuting criminal statutes is entitled to deference”). 

The limits on the Attorney General’s authority to define 
medical standards for the care and treatment of patients 
bear also on the proper interpretation of § 871(b). This sec
tion allows the Attorney General to best determine how to 
execute “his functions.” It is quite a different matter, how
ever, to say that the Attorney General can define the sub
stantive standards of medical practice as part of his author
ity. To find a delegation of this extent in § 871 would put 
that part of the statute in considerable tension with the nar
rowly defined delegation concerning control and registration. 
It would go, moreover, against the plain language of the text 
to treat a delegation for the “execution” of his functions as 
a further delegation to define other functions well beyond 
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the statute’s specific grants of authority. When Congress 
chooses to delegate a power of this extent, it does so not by 
referring back to the administrator’s functions but by giving 
authority over the provisions of the statute he is to interpret. 
See, e. g., National Cable & Telecommunications Assn., 545 
U. S. 967; Household Credit Services, 541 U. S. 232. 

The authority desired by the Government is inconsistent 
with the design of the statute in other fundamental respects. 
The Attorney General does not have the sole delegated au
thority under the CSA. He must instead share it with, and 
in some respects defer to, the Secretary, whose functions are 
likewise delineated and confined by the statute. The CSA 
allocates decisionmaking powers among statutory actors so 
that medical judgments, if they are to be decided at the fed
eral level and for the limited objects of the statute, are 
placed in the hands of the Secretary. In the scheduling con
text, for example, the Secretary’s recommendations on scien
tific and medical matters bind the Attorney General. The 
Attorney General cannot control a substance if the Secretary 
disagrees. 21 U. S. C. § 811(b). See H. R. Rep. No. 91–1444, 
pt. 1, p. 33 (1970) (the section “is not intended to authorize 
the Attorney General to undertake or support medical and 
scientific research [for the purpose of scheduling], which is 
within the competence of the Department of Health, Educa
tion, and Welfare”). 

In a similar vein the 1970 Act’s regulation of medical prac
tice with respect to drug rehabilitation gives the Attorney 
General a limited role; for it is the Secretary who, after con
sultation with the Attorney General and national medical 
groups, “determine[s] the appropriate methods of profes
sional practice in the medical treatment of . . . narcotic addic
tion.” 42 U. S. C. § 290bb–2a; see 21 U. S. C. § 823(g) (2000 
ed. and Supp. II) (stating that the Attorney General shall 
register practitioners who dispense drugs for narcotics treat
ment when the Secretary has determined the applicant is 
qualified to treat addicts and the Attorney General has con
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cluded the applicant will comply with recordkeeping and se
curity regulations); Moore, 423 U. S., at 144 (noting that 
in enacting the addiction-treatment provisions, Congress 
sought to change the fact “that ‘criminal prosecutions’ in the 
past had turned on the opinions of federal prosecutors”); 
H. R. Rep. No. 93–884, p. 6 (1974) (“This section preserves 
the distinctions found in the [CSA] between the functions of 
the Attorney General and the Secretary . . . .  All  decisions 
of a medical nature are to be made by the Secretary . . . .  
Law enforcement decisions respecting the security of stocks 
of narcotic drugs and the maintenance of records on such 
drugs are to be made by the Attorney General”). 

Postenactment congressional commentary on the CSA’s 
regulation of medical practice is also at odds with the Attor
ney General’s claimed authority to determine appropriate 
medical standards. In 1978, in preparation for ratification 
of the Convention on Psychotropic Substances, Feb. 21, 1971, 
[1979–1980] 32 U. S. T. 543, T. I. A. S. No. 9725, Congress 
decided it would implement the United States’ compliance 
through “the framework of the procedures and criteria for 
classification of substances provided in the” CSA. 21 
U. S. C. § 801a(3). It did so to ensure that “nothing in the 
Convention will interfere with ethical medical practice in 
this country as determined by [the Secretary] on the basis of 
a consensus of the views of the American medical and scien
tific community.” Ibid. 

The structure of the CSA, then, conveys unwillingness to 
cede medical judgments to an executive official who lacks 
medical expertise. In interpreting statutes that divide 
authority, the Court has recognized: “Because historical 
familiarity and policymaking expertise account in the first 
instance for the presumption that Congress delegates in
terpretive lawmaking power to the agency rather than to 
the reviewing court, we presume here that Congress in
tended to invest interpretive power in the administrative 
actor in the best position to develop these attributes.” Mar



546US2 Unit: $U18 [09-04-08 12:21:03] PAGES PGT: OPIN

267 Cite as: 546 U. S. 243 (2006) 

Opinion of the Court 

tin v. Occupational Safety and Health Review Comm’n, 499 
U. S. 144, 153 (1991) (citations omitted). This presumption 
works against a conclusion that the Attorney General has 
authority to make quintessentially medical judgments. 

The Government contends the Attorney General’s decision 
here is a legal, not a medical, one. This generality, however, 
does not suffice. The Attorney General’s Interpretive Rule, 
and the Office of Legal Counsel memo it incorporates, place 
extensive reliance on medical judgments and the views of 
the medical community in concluding that assisted suicide is 
not a “legitimate medical purpose.” See 66 Fed. Reg. 56608 
(noting the “medical” distinctions between assisting suicide 
and giving sufficient medication to alleviate pain); Memoran
dum from Office of Legal Counsel to Attorney General (June 
27, 2001), App. to Pet. for Cert. 121a–122a, and n. 17 (discuss
ing the “Federal medical policy” against physician-assisted 
suicide), id., at 124a–130a (examining views of the medical 
community). This confirms that the authority claimed by 
the Attorney General is both beyond his expertise and incon
gruous with the statutory purposes and design. 

The idea that Congress gave the Attorney General such 
broad and unusual authority through an implicit delegation 
in the CSA’s registration provision is not sustainable. “Con
gress, we have held, does not alter the fundamental details 
of a regulatory scheme in vague terms or ancillary provi
sions—it does not, one might say, hide elephants in mouse
holes.” Whitman v. American Trucking Assns., Inc., 531 
U. S. 457, 468 (2001); see FDA v. Brown & Williamson To
bacco Corp., 529 U. S. 120, 160 (2000) (“[W]e are confident 
that Congress could not have intended to delegate a decision 
of such economic and political significance to an agency in so 
cryptic a fashion”). 

The importance of the issue of physician-assisted suicide, 
which has been the subject of an “earnest and profound de
bate” across the country, Glucksberg, 521 U. S., at 735, makes 
the oblique form of the claimed delegation all the more sus
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pect. Under the Government’s theory, moreover, the med
ical judgments the Attorney General could make are not 
limited to physician-assisted suicide. Were this argument 
accepted, he could decide whether any particular drug may 
be used for any particular purpose, or indeed whether a phy
sician who administers any controversial treatment could be 
deregistered. This would occur, under the Government’s 
view, despite the statute’s express limitation of the Attorney 
General’s authority to registration and control, with attend
ant restrictions on each of those functions, and despite the 
statutory purposes to combat drug abuse and prevent illicit 
drug trafficking. 

We need not decide whether Chevron deference would be 
warranted for an interpretation issued by the Attorney Gen
eral concerning matters closer to his role under the CSA, 
namely, preventing doctors from engaging in illicit drug traf
ficking. In light of the foregoing, however, the CSA does 
not give the Attorney General authority to issue the Inter
pretive Rule as a statement with the force of law. 

If, in the course of exercising his authority, the Attorney 
General uses his analysis in the Interpretive Rule only for 
guidance in deciding when to prosecute or deregister, then 
the question remains whether his substantive interpretation 
is correct. Since the Interpretive Rule was not promul
gated pursuant to the Attorney General’s authority, its inter
pretation of “legitimate medical purpose” does not receive 
Chevron deference. Instead, it receives deference only in 
accordance with Skidmore. “The weight of such a judgment 
in a particular case will depend upon the thoroughness evi
dent in its consideration, the validity of its reasoning, its con
sistency with earlier and later pronouncements, and all those 
factors which give it power to persuade, if lacking power to 
control.” 323 U. S., at 140; see also Mead, 533 U. S., at 235 
(noting that an opinion receiving Skidmore deference may 
“claim the merit of its writer’s thoroughness, logic, and ex
pertness, its fit with prior interpretations, and any other 
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sources of weight”). The deference here is tempered by the 
Attorney General’s lack of expertise in this area and the ap
parent absence of any consultation with anyone outside the 
Department of Justice who might aid in a reasoned judg
ment. In any event, under Skidmore, we follow an agency’s 
rule only to the extent it is persuasive, see Christensen v. 
Harris County, 529 U. S. 576, 587 (2000); and for the reasons 
given and for further reasons set out below, we do not find 
the Attorney General’s opinion persuasive. 

III 

As we have noted before, the CSA “repealed most of the 
earlier antidrug laws in favor of a comprehensive regime 
to combat the international and interstate traffic in illicit 
drugs.” Raich, 545 U. S., at 12. In doing so, Congress 
sought to “conquer drug abuse and to control the legitimate 
and illegitimate traffic in controlled substances.” Ibid. It 
comes as little surprise, then, that we have not considered 
the extent to which the CSA regulates medical practice be
yond prohibiting a doctor from acting as a drug “ ‘pusher’ ” 
instead of a physician. Moore, 423 U. S., at 143. In Moore, 
we addressed a situation in which a doctor “sold drugs, not 
for legitimate purposes, but primarily for the profits to 
be derived therefrom.” Id., at 135 (quoting H. R. Rep. 
No. 91–1444, pt. 1, at 10; internal quotation marks omitted). 
There the defendant, who had engaged in large-scale over
prescribing of methadone, “concede[d] in his brief that he 
did not observe generally accepted medical practices.” 423 
U. S., at 126. And in United States v. Oakland Cannabis 
Buyers’ Cooperative, 532 U. S. 483 (2001), Congress’ express 
determination that marijuana had no accepted medical use 
foreclosed any argument about statutory coverage of drugs 
available by a doctor’s prescription. 

In deciding whether the CSA can be read as prohibiting 
physician-assisted suicide, we look to the statute’s text and 
design. The statute and our case law amply support the 
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conclusion that Congress regulates medical practice insofar 
as it bars doctors from using their prescription-writing pow
ers as a means to engage in illicit drug dealing and traffick
ing as conventionally understood. Beyond this, however, 
the statute manifests no intent to regulate the practice of 
medicine generally. The silence is understandable given the 
structure and limitations of federalism, which allow the 
States “ ‘great latitude under their police powers to legislate 
as to the protection of the lives, limbs, health, comfort, and 
quiet of all persons.’ ” Medtronic, Inc. v. Lohr, 518 U. S. 
470, 475 (1996) (quoting Metropolitan Life Ins. Co. v. Massa
chusetts, 471 U. S. 724, 756 (1985)). 

The structure and operation of the CSA presume and rely 
upon a functioning medical profession regulated under the 
States’ police powers. The Attorney General can register a 
physician to dispense controlled substances “if the applicant 
is authorized to dispense . . . controlled substances under the 
laws of the State in which he practices.” 21 U. S. C. § 823(f). 
When considering whether to revoke a physician’s regis
tration, the Attorney General looks not just to violations of 
federal drug laws; but he “shall” also consider “[t]he recom
mendation of the appropriate State licensing board or pro
fessional disciplinary authority” and the registrant’s com
pliance with state and local drug laws. Ibid. The very 
definition of a “practitioner” eligible to prescribe includes 
physicians “licensed, registered, or otherwise permitted, by 
the United States or the jurisdiction in which he practices” 
to dispense controlled substances. § 802(21). Further cau
tioning against the conclusion that the CSA effectively dis
places the States’ general regulation of medical practice is 
the Act’s pre-emption provision, which indicates that, absent 
a positive conflict, none of the Act’s provisions should be 
“construed as indicating an intent on the part of the Con
gress to occupy the field in which that provision operates . . . 
to the exclusion of any State law on the same subject mat
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ter which would otherwise be within the authority of the 
State.” § 903. 

Oregon’s regime is an example of the state regulation of 
medical practice that the CSA presupposes. Rather than 
simply decriminalizing assisted suicide, ODWDA limits its 
exercise to the attending physicians of terminally ill patients, 
physicians who must be licensed by Oregon’s Board of Medi
cal Examiners. Ore. Rev. Stat. §§ 127.815, 127.800(10) 
(2003). The statute gives attending physicians a central 
role, requiring them to provide prognoses and prescriptions, 
give information about palliative alternatives and counsel
ing, and ensure patients are competent and acting voluntar
ily. § 127.815. Any eligible patient must also get a second 
opinion from another registered physician, § 127.820, and the 
statute’s safeguards require physicians to keep and submit 
to inspection detailed records of their actions, §§ 127.855, 
127.865. 

Even though regulation of health and safety is “primarily, 
and historically, a matter of local concern,” Hillsborough 
County v. Automated Medical Laboratories, Inc., 471 U. S. 
707, 719 (1985), there is no question that the Federal Govern
ment can set uniform national standards in these areas. See 
Raich, supra, at 9. In connection to the CSA, however, we 
find only one area in which Congress set general, uniform 
standards of medical practice. Title I of the Comprehensive 
Drug Abuse Prevention and Control Act of 1970, of which 
the CSA was Title II, provides: 

“[The Secretary], after consultation with the Attorney 
General and with national organizations representative 
of persons with knowledge and experience in the treat
ment of narcotic addicts, shall determine the appro
priate methods of professional practice in the medical 
treatment of the narcotic addiction of various classes of 
narcotic addicts, and shall report thereon from time to 
time to the Congress.” § 4, 84 Stat. 1241, codified at 42 
U. S. C. § 290bb–2a. 
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This provision strengthens the understanding of the CSA as 
a statute combating recreational drug abuse, and also indi
cates that when Congress wants to regulate medical practice 
in the given scheme, it does so by explicit language in the 
statute. 

In the face of the CSA’s silence on the practice of medi
cine generally and its recognition of state regulation of the 
medical profession it is difficult to defend the Attorney Gen
eral’s declaration that the statute impliedly criminalizes 
physician-assisted suicide. This difficulty is compounded by 
the CSA’s consistent delegation of medical judgments to the 
Secretary and its otherwise careful allocation of powers for 
enforcing the limited objects of the CSA. See Part II–B, 
supra. The Government’s attempt to meet this challenge 
rests, for the most part, on the CSA’s requirement that every 
Schedule II drug be dispensed pursuant to a “written pre
scription of a practitioner.” 21 U. S. C. § 829(a). A pre
scription, the Government argues, necessarily implies that 
the substance is being made available to a patient for a legiti
mate medical purpose. The statute, in this view, requires 
an anterior judgment about the term “medical” or “medi
cine.” The Government contends ordinary usage of these 
words ineluctably refers to a healing or curative art, which 
by these terms cannot embrace the intentional hastening of 
a patient’s death. It also points to the teachings of Hippoc
rates, the positions of prominent medical organizations, the 
Federal Government, and the judgment of the 49 States that 
have not legalized physician-assisted suicide as further sup
port for the proposition that the practice is not legitimate 
medicine. See Brief for Petitioners 22–24; Memorandum 
from Office of Legal Counsel to Attorney General, App. to 
Pet. for Cert. 124a–130a. 

On its own, this understanding of medicine’s boundaries is 
at least reasonable. The primary problem with the Govern
ment’s argument, however, is its assumption that the CSA 
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impliedly authorizes an executive officer to bar a use simply 
because it may be inconsistent with one reasonable under
standing of medical practice. Viewed alone, the prescription 
requirement may support such an understanding, but stat
utes “should not be read as a series of unrelated and isolated 
provisions.” Gustafson v. Alloyd Co., 513 U. S. 561, 570 
(1995). The CSA’s substantive provisions and their arrange
ment undermine this assertion of an expansive federal au
thority to regulate medicine. 

The statutory criteria for deciding what substances are 
controlled, determinations which are central to the Act, con
sistently connect the undefined term “drug abuse” with ad
diction or abnormal effects on the nervous system. When 
the Attorney General schedules drugs, he must consider a 
substance’s psychic or physiological dependence liability. 21 
U. S. C. § 811(c)(7). To classify a substance in Schedules II 
through V, the Attorney General must find abuse of the drug 
leads to psychological or physical dependence. § 812(b). 
Indeed, the differentiation of Schedules II through V turns 
in large part on a substance’s habit-forming potential: The 
more addictive a substance, the stricter the controls. Ibid. 
When Congress wanted to extend the CSA’s regulation to 
substances not obviously habit forming or psychotropic, 
moreover, it relied not on executive ingenuity, but rather on 
specific legislation. See § 1902(a) of the Anabolic Steroids 
Control Act of 1990, 104 Stat. 4851 (placing anabolic steroids 
in Schedule III). 

The statutory scheme with which the CSA is intertwined 
further confirms a more limited understanding of the pre
scription requirement. When the Secretary considers Food 
and Drug Administration approval of a substance with “stim
ulant, depressant, or hallucinogenic effect,” he must forward 
the information to the Attorney General for possible schedul
ing. Shedding light on Congress’ understanding of drug 
abuse, this requirement appears under the heading “Abuse 
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potential.” 21 U. S. C. § 811(f). Similarly, when Congress 
prepared to implement the Convention on Psychotropic Sub
stances, it did so through the CSA. § 801a. 

The Interpretive Rule rests on a reading of the prescrip
tion requirement that is persuasive only to the extent one 
scrutinizes the provision without the illumination of the rest 
of the statute. See Massachusetts v. Morash, 490 U. S. 107, 
114–115 (1989). Viewed in its context, the prescription re
quirement is better understood as a provision that ensures 
patients use controlled substances under the supervision of 
a doctor so as to prevent addiction and recreational abuse. 
As a corollary, the provision also bars doctors from peddling 
to patients who crave the drugs for those prohibited uses. 
See Moore, 423 U. S., at 135, 143. To read prescriptions for 
assisted suicide as constituting “drug abuse” under the CSA 
is discordant with the phrase’s consistent use throughout the 
statute, not to mention its ordinary meaning. 

The Government’s interpretation of the prescription re
quirement also fails under the objection that the Attorney 
General is an unlikely recipient of such broad authority, 
given the Secretary’s primacy in shaping medical policy 
under the CSA, and the statute’s otherwise careful allocation 
of decisionmaking powers. Just as the conventions of ex
pression indicate that Congress is unlikely to alter a statute’s 
obvious scope and division of authority through muffled 
hints, the background principles of our federal system also 
belie the notion that Congress would use such an obscure 
grant of authority to regulate areas traditionally supervised 
by the States’ police power. It is unnecessary even to con
sider the application of clear statement requirements, see, 
e. g., United States v. Bass, 404 U. S. 336, 349 (1971); cf. BFP 
v. Resolution Trust Corporation, 511 U. S. 531, 544–546 
(1994), or presumptions against pre-emption, see, e. g., Rush 
Prudential HMO, Inc. v. Moran, 536 U. S. 355, 387 (2002), to 
reach this commonsense conclusion. For all these reasons, 
we conclude the CSA’s prescription requirement does not au
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thorize the Attorney General to bar dispensing controlled 
substances for assisted suicide in the face of a state medical 
regime permitting such conduct. 

IV 

The Government, in the end, maintains that the prescrip
tion requirement delegates to a single executive officer the 
power to effect a radical shift of authority from the States 
to the Federal Government to define general standards of 
medical practice in every locality. The text and structure of 
the CSA show that Congress did not have this far-reaching 
intent to alter the federal-state balance and the congres
sional role in maintaining it. 

The judgment of the Court of Appeals is 
Affirmed. 

Justice Scalia, with whom Chief Justice Roberts and 
Justice Thomas join, dissenting. 

The Court concludes that the Attorney General lacked 
authority to declare assisted suicide illicit under the Con
trolled Substances Act (CSA), because the CSA is con
cerned only with “illicit drug dealing and trafficking,” ante, 
at 270 (emphasis added). This question-begging conclusion 
is obscured by a flurry of arguments that distort the stat
ute and disregard settled principles of our interpretive 
jurisprudence. 

Contrary to the Court’s analysis, this case involves not one 
but three independently sufficient grounds for reversing the 
Ninth Circuit’s judgment. First, the Attorney General’s in
terpretation of “legitimate medical purpose” in 21 CFR 
§ 1306.04 (2005) (hereinafter Regulation) is clearly valid, 
given the substantial deference we must accord it under 
Auer v. Robbins, 519 U. S. 452, 461 (1997), and his two re
maining conclusions follow naturally from this interpreta
tion. See Part I, infra. Second, even if this interpretation 
of the Regulation is entitled to lesser deference or no defer
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ence at all, it is by far the most natural interpretation of the 
Regulation—whose validity is not challenged here. This in
terpretation is thus correct even upon de novo review. See 
Part II, infra. Third, even if that interpretation of the Reg
ulation were incorrect, the Attorney General’s independent 
interpretation of the statutory phrase “public interest” in 21 
U. S. C. §§ 824(a) and 823(f), and his implicit interpretation of 
the statutory phrase “public health and safety” in § 823(f)(5), 
are entitled to deference under Chevron U. S. A. Inc. v. Nat
ural Resources Defense Council, Inc., 467 U. S. 837 (1984), 
and they are valid under Chevron. See Part III, infra. 
For these reasons, I respectfully dissent. 

I 

The Interpretive Rule issued by the Attorney General 
(hereinafter Directive) provides in relevant part as follows: 

“For the reasons set forth in the OLC Opinion, I hereby 
determine that assisting suicide is not a ‘legitimate med
ical purpose’ within the meaning of 21 CFR § 1306.04 
(2001), and that prescribing, dispensing, or administer
ing federally controlled substances to assist suicide vio
lates the CSA. Such conduct by a physician registered 
to dispense controlled substances may ‘render his 
registration . . . inconsistent with the public interest’ 
and therefore subject to possible suspension or rev
ocation under 21 U. S. C. [§] 824(a)(4).” 66 Fed. Reg. 
56608 (2001). 

The Directive thus purports to do three distinct things: (1) to 
interpret the phrase “legitimate medical purpose” in the 
Regulation to exclude physician-assisted suicide; (2) to deter
mine that prescribing, dispensing, and administering feder
ally controlled substances to assist suicide violates the CSA; 
and (3) to determine that participating in physician-assisted 
suicide may render a practitioner’s registration “inconsistent 
with the public interest” within the meaning of 21 U. S. C. 
§§ 823(f) and 824(a)(4) (which incorporates § 823(f) by refer
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ence). The Court’s analysis suffers from an unremitting fail
ure to distinguish among these distinct propositions in the 
Directive. 

As an initial matter, the validity of the Regulation’s inter
pretation of “prescription” in § 829 to require a “legitimate 
medical purpose” is not at issue. Respondents conceded the 
validity of this interpretation in the lower court, see Oregon 
v. Ashcroft, 368 F. 3d 1118, 1133 (CA9 2004), and they have 
not challenged it here. By its assertion that the Regula
tion merely restates the statutory standard of 21 U. S. C. 
§ 830(b)(3)(A)(ii), see ante, at 257, the Court likewise accepts 
that the “legitimate medical purpose” interpretation for pre
scriptions is proper. See also ante, at 258 (referring to 
“legitimate medical purpose” as a “statutory phrase”). It is 
beyond dispute, then, that a “prescription” under § 829 must 
issue for a “legitimate medical purpose.” 

A 

Because the Regulation was promulgated by the Attorney 
General, and because the Directive purported to interpret 
the language of the Regulation, see 66 Fed. Reg. 56608, this 
case calls for the straightforward application of our rule that 
an agency’s interpretation of its own regulations is “control
ling unless plainly erroneous or inconsistent with the regula
tion.” Auer, supra, at 461 (internal quotation marks omit
ted). The Court reasons that Auer is inapplicable because 
the Regulation “does little more than restate the terms of 
the statute itself.” Ante, at 257. “Simply put,” the Court 
asserts, “the existence of a parroting regulation does not 
change the fact that the question here is not the meaning of 
the regulation but the meaning of the statute.” Ibid. 

To begin with, it is doubtful that any such exception to the 
Auer rule exists. The Court cites no authority for it, be
cause there is none. To the contrary, our unanimous deci
sion in Auer makes clear that broadly drawn regulations are 
entitled to no less respect than narrow ones. “A rule requir
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ing the Secretary to construe his own regulations narrowly 
would make little sense, since he is free to write the regula
tions as broadly as he wishes, subject only to the limits im
posed by the statute.” 519 U. S., at 463 (emphasis added). 

Even if there were an antiparroting canon, however, it 
would have no application here. The Court’s description of 
21 CFR § 1306.04 (2005) as a regulation that merely “para
phrase[s] the statutory language,” ante, at 257, is demonstra
bly false. In relevant part, the Regulation interprets the 
word “prescription” as it appears in 21 U. S. C. § 829, which 
governs the dispensation of controlled substances other than 
those on Schedule I (which may not be dispensed at all). 
Entitled “[p]rescriptions,” § 829 requires, with certain excep
tions not relevant here, “the written prescription of a prac
titioner” (usually a medical doctor) for the dispensation of 
Schedule II substances (§ 829(a)), “a written or oral prescrip
tion” for substances on Schedules III and IV (§ 829(b)), and 
no prescription but merely a “medical purpose” for the dis
pensation of Schedule V substances (§ 829(c)). 

As used in this section, “prescription” is susceptible of at 
least three reasonable interpretations. First, it might mean 
any oral or written direction of a practitioner for the dispen
sation of drugs. See United States v. Moore, 423 U. S. 122, 
137, n. 13 (1975) (“On its face § 829 addresses only the form 
that a prescription must take. . . . [Section] 829 by its terms 
does not limit the authority of a practitioner”). Second, in 
light of the requirement of a “medical purpose” for the dis
pensation of Schedule V substances, see § 829(c), it might 
mean a practitioner’s oral or written direction for the dispen
sation of drugs that the practitioner believes to be for a legit
imate medical purpose. See Webster’s New International 
Dictionary 1954 (2d ed. 1950) (hereinafter Webster’s Second) 
(defining “prescription” as “[a] written direction for the prep
aration and use of a medicine”); id., at 1527 (defining “med
icine” as “[a]ny substance or preparation used in treating 
disease”) (emphasis added). Finally, “prescription” might 
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refer to a practitioner’s direction for the dispensation of 
drugs that serves an objectively legitimate medical purpose, 
regardless of the practitioner’s subjective judgment about 
the legitimacy of the anticipated use. See ibid. 

The Regulation at issue constricts or clarifies the statute 
by adopting the last and narrowest of these three possi
ble interpretations of the undefined statutory term: 
“A prescription for a controlled substance to be effective 
must be issued for a legitimate medical purpose . . . .”  21  
CFR § 1306.04(a) (2005). We have previously acknowledged 
that the Regulation gives added content to the text of 
the statute: “The medical purpose requirement explicit in 
subsection (c) [of § 829] could be implicit in subsections (a) 
and (b). Regulation § [1]306.04 makes it explicit.” Moore, 
supra, at 137, n. 13.1 

The Court points out that the Regulation adopts some of 
the phrasing employed in unrelated sections of the statute. 
See ante, at 257. This is irrelevant. A regulation that sig
nificantly clarifies the meaning of an otherwise ambiguous 
statutory provision is not a “parroting” regulation, regard
less of the sources that the agency draws upon for the clari
fication. Moreover, most of the statutory phrases that the 
Court cites as appearing in the Regulation, see ibid. (citing 
21 U. S. C. §§ 812(b) (“ ‘currently accepted medical use’ ”), 
829(c) (“ ‘medical purpose’ ”), 802(21) (“ ‘in the course of pro
fessional practice’ ”)), are inapposite because they do not 
“parrot” the only phrase in the Regulation that the Directive 
purported to construe. See 66 Fed. Reg. 56608 (“I hereby 

1 To be sure, this acknowledgment did not go far enough, because it 
overlooked the significance of the word “legitimate,” which is most natu
rally understood to create an objective, federal standard for appropriate 
medical uses. See Mississippi Band of Choctaw Indians v. Holyfield, 490 
U. S. 30, 43 (1989) (“We start . . . with the general assumption that in the 
absence of a plain indication to the contrary, . . . Congress when it enacts 
a statute is not making the application of the federal act dependent on 
state law” (internal quotation marks omitted)). 
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determine that assisting suicide is not a ‘legitimate medical 
purpose’ within the meaning of 21 CFR § 1306.04 . . . ”).  
None of them includes the key word “legitimate,” which 
gives the most direct support to the Directive’s theory that 
§ 829(c) presupposes a uniform federal standard of medical 
practice.2 

Since the Regulation does not run afowl (so to speak) of 
the Court’s newly invented prohibition of “parroting”; and 
since the Directive represents the agency’s own interpreta
tion of that concededly valid regulation; the only question 
remaining is whether that interpretation is “plainly errone
ous or inconsistent with the regulation”; otherwise, it is “con
trolling.” Auer, 519 U. S., at 461 (internal quotation marks 
omitted). This is not a difficult question. The Directive is 
assuredly valid insofar as it interprets “prescription” to re
quire a medical purpose that is “legitimate” as a matter of 
federal law—since that is an interpretation of “prescription” 
that we ourselves have adopted. Webb v. United States, 249 
U. S. 96 (1919), was a prosecution under the Harrison Act of 
a doctor who wrote prescriptions of morphine “for the pur
pose of providing the user with morphine sufficient to keep 
him comfortable by maintaining his customary use,” id., 

2 The only place outside 21 U. S. C. § 801 in which the statute uses the 
phrase “legitimate medical purpose” is in defining the phrase “valid pre
scription” for purposes of the reporting requirements that apply to mail 
orders of regulated substances. See § 830(b)(3)(A)(ii). The Regulation 
did not “parrot” this statutory section, because the Regulation was 
adopted in 1971 and the statutory language was added in 2000. See Brief 
for Petitioners 17 (citing the Children’s Health Act of 2000, § 3652, 114 
Stat. 1239, 21 U. S. C. § 830(b)(3)). But even if the statutory language had 
predated the Regulation, there would be no “parroting” of that phrase. 
In using the word “prescription” without definition in the much more criti
cal § 829, Congress left the task of resolving any ambiguity in that word, 
used in that context, to the relevant executive officer. That the officer 
did so by deeming relevant a technically inapplicable statutory definition 
contained elsewhere in the statute does not make him a parrot. He has 
given to the statutory text a meaning it did not explicitly—and perhaps 
even not necessarily—contain. 

http:1306.04...�)
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at 99 (internal quotation marks omitted). The dispositive 
issue in the case was whether such authorizations were “pre
scriptions” within the meaning of § 2(b) of the Harrison Act, 
predecessor to the CSA. Ibid. We held that “to call such 
an order for the use of morphine a physician’s prescription 
would be so plain a perversion of meaning that no discussion 
of the subject is required.” Id., at 99–100. Like the Direc
tive, this interprets “prescription” to require medical pur
pose that is legitimate as a matter of federal law. And the 
Directive is also assuredly valid insofar as it interprets “le
gitimate medical purpose” as a matter of federal law to ex
clude physician-assisted suicide, because that is not only a 
permissible but indeed the most natural interpretation of 
that phrase. See Part II, infra. 

B 

Even if the Regulation merely parroted the statute, and 
the Directive therefore had to be treated as though it con
strued the statute directly, see ante, at 257, the Directive 
would still be entitled to deference under Chevron. The 
Court does not take issue with the Solicitor General’s conten
tion that no alleged procedural defect, such as the absence of 
notice-and-comment rulemaking before promulgation of the 
Directive, renders Chevron inapplicable here. See Reply 
Brief for Petitioners 4 (citing Barnhart v. Walton, 535 U. S. 
212, 219–222 (2002); 5 U. S. C. § 553(b)(3)(A) (exempting in
terpretive rules from notice-and-comment rulemaking)). 
Instead, the Court holds that the Attorney General lacks in
terpretive authority to issue the Directive at all, on the 
ground that the explicit delegation provision, 21 U. S. C. 
§ 821 (2000 ed., Supp. V), limits his rulemaking authority to 
“registration and control,” which (according to the Court) 
are not implicated by the Directive’s interpretation of the 
prescription requirement. See ante, at 259–262. 

Setting aside the implicit delegation inherent in Congress’s 
use of the undefined term “prescription” in § 829, the Court’s 
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reading of “control” in § 821 is manifestly erroneous. The 
Court urges, ante, at 260, that “control” is a term defined 
in part A of the subchapter (entitled “Introductory Provi
sions”) to mean “to add a drug or other substance . . .  to  a  
schedule under part B of this subchapter,” 21 U. S. C.  
§ 802(5) (emphasis added). But § 821 is not included in “part 
B of this subchapter,” which is entitled “Authority to Con
trol; Standards and Schedules,” and consists of the sections 
related to scheduling, 21 U. S. C. §§ 811–814 (2000 ed. and 
Supp. V), where the statutory definition is uniquely appro
priate. Rather, § 821 is found in part C of the subchapter, 
§§ 821–830, entitled “Registration of Manufacturers, Distrib
utors, and Dispensers of Controlled Substances,” which in
cludes all and only the provisions relating to the “manufac
ture, distribution, and dispensing of controlled substances,” 
§ 821. The artificial definition of “control” in § 802(5) has no 
conceivable application to the use of that word in § 821. 
Under that definition, “control” must take a substance as its 
direct object, see 21 U. S. C. § 802(5) (“to add a drug or other 
substance . . . to a schedule”)—and that is how “control” is 
consistently used throughout part B. See, e. g., §§ 811(b) 
(“proceedings . . . to control a drug or other substance”), 
811(c) (“each drug or other substance proposed to be con
trolled or removed from the schedules”), 811(d)(1) (“If con
trol is required . . . the Attorney General shall issue an order 
controlling such drug . . . ”), 812(b) (“Except where control 
is required . . . a drug  or  other substance may not be placed 
in any schedule . . .  ”).  In  §  821, by contrast, the term “con
trol” has as its object, not “a drug or other substance,” but 
rather the processes of “manufacture, distribution, and dis
pensing of controlled substances.” It could not be clearer 
that the artificial definition of “control” in § 802(5) is inappli
cable. It makes no sense to speak of “adding the manufac
turing, distribution, and dispensing of substances to a sched
ule.” We do not force term-of-art definitions into contexts 
where they plainly do not fit and produce nonsense. What 
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is obviously intended in § 821 is the ordinary meaning of 
“control”—namely, “[t]o exercise restraining or directing in
fluence over; to dominate; regulate; hence, to hold from ac
tion; to curb,” Webster’s Second 580. “Control” is regularly 
used in this ordinary sense elsewhere in part C of the sub
chapter. See, e. g., 21 U. S. C. §§ 823(a)(1), (b)(1), (d)(1), 
(e)(1), (h)(1) (“maintenance of effective controls against di
version”); §§ 823(a)(5), (d)(5) (“establishment of effective 
control against diversion”); § 823(g)(2)(H)(i) (“to exercise 
supervision or control over the practice of medicine”); 
§ 830(b)(1)(C) (“a listed chemical under the control of the reg
ulated person”); § 830(c)(2)(D) (“chemical control laws”) (em
phasis added). 

When the word is given its ordinary meaning, the Attor
ney General’s interpretation of the prescription requirement 
of § 829 plainly “relat[es] to the . . .  control of  the . . .  dispens
ing of controlled substances,” 21 U. S. C. § 821 (2000 ed., 
Supp. V) (emphasis added), since a prescription is the chief 
requirement for “dispensing” such drugs, see § 829. The 
same meaning is compelled by the fact that § 821 is the first 
section not of part B of the subchapter, which deals entirely 
with “control” in the artificial sense, but of part C, every 
section of which relates to the “registration and control of 
the manufacture, distribution, and dispensing of controlled 
substances,” § 821. See §§ 822 (persons required to regis
ter), 823 (registration requirements), 824 (denial, revocation, 
or suspension of registration), 825 (labeling and packaging), 
826 (production quotas for controlled substances), 827 (rec
ordkeeping and reporting requirements of registrants), 828 
(order forms), 829 (prescription requirements), 830 (regula
tion of listed chemicals and certain machines). It would be 
peculiar for the first section of this part to authorize rule
making for matters covered by the previous part. The only 
sensible interpretation of § 821 is that it gives the Attorney 
General interpretive authority over the provisions of part C, 
all of which “relat[e] to the registration and control of the 
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manufacture, distribution, and dispensing of controlled sub
stances.” These provisions include both the prescription re
quirement of § 829, and the criteria for registration and 
deregistration of §§ 823 and 824 (as relevant below, see 
Part III, infra).3 

C 

In sum, the Directive’s construction of “legitimate medical 
purpose” is a perfectly valid agency interpretation of its own 
regulation; and if not that, a perfectly valid agency interpre
tation of the statute. No one contends that the construction 
is “plainly erroneous or inconsistent with the regulation,” 
Bowles v. Seminole Rock & Sand Co., 325 U. S. 410, 414 
(1945), or beyond the scope of ambiguity in the statute, see 
Chevron, 467 U. S., at 843. In fact, as explained below, the 
Directive provides the most natural interpretation of the 
Regulation and of the statute. The Directive thus defini
tively establishes that a doctor’s order authorizing the dis
pensation of a Schedule II substance for the purpose of as
sisting a suicide is not a “prescription” within the meaning 
of § 829. 

3 The Court concludes that “[e]ven if ‘control’ in § 821 were understood 
to signify something other than its statutory definition, it would not sup
port the Interpretive Rule.” Ante, at 260. That conclusion rests upon a 
misidentification of the text that the Attorney General, pursuant to his 
“control” authority, is interpreting. No one argues that the word “con
trol” in § 821 gives the Attorney General “authority to define diversion 
based on his view of legitimate medical practice,” ibid. Rather, that word 
authorizes the Attorney General to interpret (among other things) the 
“prescription” requirement of § 829. The question then becomes whether 
the phrase “legitimate medical purpose” (which all agree is included in 
“prescription”) is at least open to the interpretation announced in the Di
rective. See Chevron U. S. A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U. S. 837, 843 (1984). And of course it is—as the Court effec
tively concedes two pages earlier: “All would agree, we should think, that 
the statutory phrase ‘legitimate medical purpose’ is a generality, suscepti
ble to more precise definition and open to varying constructions, and thus 
ambiguous in the relevant sense.” Ante, at 258 (citing Chevron). 
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Once this conclusion is established, the other two conclu
sions in the Directive follow inevitably. Under our reason
ing in Moore, writing prescriptions that are illegitimate 
under § 829 is certainly not “in the [usual] course of profes
sional practice” under § 802(21) and thus not “authorized by 
this subchapter” under § 841(a). See 423 U. S., at 138, 140– 
141. A doctor who does this may thus be prosecuted under 
§ 841(a), and so it follows that such conduct “violates the Con
trolled Substances Act,” 66 Fed. Reg. 56608. And since such 
conduct is thus not in “[c]ompliance with applicable . . . 
Federal . . . laws relating to controlled substances,” 21 
U. S. C. § 823(f)(4), and may also be fairly judged to “threaten 
the public health and safety,” § 823(f)(5), it follows that 
“[s]uch conduct by a physician registered to dispense con
trolled substances may ‘render his registration . . . inconsist
ent with the public interest’ and therefore subject to possible 
suspension or revocation under 21 U. S. C. [§] 824(a)(4),” 66 
Fed. Reg. 56608 (emphasis added). 

II 

Even if the Directive were entitled to no deference what
ever, the most reasonable interpretation of the Regulation 
and of the statute would produce the same result. Virtually 
every relevant source of authoritative meaning confirms that 
the phrase “legitimate medical purpose” 4 does not include 
intentionally assisting suicide. “Medicine” refers to “[t]he 
science and art dealing with the prevention, cure, or allevia
tion of disease.” Webster’s Second 1527. The use of the 
word “legitimate” connotes an objective standard of “medi
cine,” and our presumption that the CSA creates a uniform 
federal law regulating the dispensation of controlled sub
stances, see Mississippi Band of Choctaw Indians v. Holy

4 This phrase appears only in the Regulation and not in the relevant 
section of the statute. But as pointed out earlier, the Court does not 
contest that this is the most reasonable interpretation of the section— 
regarding it, indeed, as a mere “parroting” of the statute. 
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field, 490 U. S. 30, 43 (1989), means that this objective stand
ard must be a federal one. As recounted in detail in the 
memorandum for the Attorney General that is attached as 
an appendix to the Directive (OLC Memo), virtually every 
medical authority from Hippocrates to the current American 
Medical Association (AMA) confirms that assisting suicide 
has seldom or never been viewed as a form of “prevention, 
cure, or alleviation of disease,” and (even more so) that as
sisting suicide is not a “legitimate” branch of that “science 
and art.” See OLC Memo, App. to Pet. for Cert. 113a–130a. 
Indeed, the AMA has determined that “ ‘[p]hysician-assisted 
suicide is fundamentally incompatible with the physician’s 
role as healer.’ ” Washington v. Glucksberg, 521 U. S. 702, 
731 (1997). “[T]he overwhelming weight of authority in ju
dicial decisions, the past and present policies of nearly all of 
the States and of the Federal Government, and the clear, 
firm and unequivocal views of the leading associations within 
the American medical and nursing professions, establish that 
assisting in suicide . . .  is  not a legitimate medical purpose.” 
OLC Memo, supra, at 129a. See also Glucksberg, supra, at 
710, n. 8 (prohibitions or condemnations of assisted suicide in 
50 jurisdictions, including 47 States, the District of Colum
bia, and 2 Territories). 

In the face of this “overwhelming weight of authority,” the 
Court’s admission that “[o]n its own, this understanding of 
medicine’s boundaries is at least reasonable,” ante, at 272 
(emphasis added), tests the limits of understatement. The 
only explanation for such a distortion is that the Court con
fuses the normative inquiry of what the boundaries of medi
cine should be—which it is laudably hesitant to undertake— 
with the objective inquiry of what the accepted definition of 
“medicine” is. The same confusion is reflected in the Court’s 
remarkable statement that “[t]he primary problem with the 
Government’s argument . . . is its assumption that the CSA 
impliedly authorizes an executive officer to bar a use simply 
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because it may be inconsistent with one reasonable under
standing of medical practice.” Ante, at 272–273 (emphasis 
added). The fact that many in Oregon believe that the 
boundaries of “legitimate medicine” should be extended to 
include assisted suicide does not change the fact that the 
overwhelming weight of authority (including the 47 States 
that condemn physician-assisted suicide) confirms that they 
have not yet been so extended. Not even those of our 
Eighth Amendment cases most generous in discerning an 
“evolution” of national standards would have found, on this 
record, that the concept of “legitimate medicine” has evolved 
so far. See Roper v. Simmons, 543 U. S. 551, 564–567 (2005). 

The Court contends that the phrase “legitimate medical 
purpose” cannot be read to establish a broad, uniform fed
eral standard for the medically proper use of controlled sub
stances. Ante, at 268. But it also rejects the most plausi
ble alternative proposition, urged by the State, that any use 
authorized under state law constitutes a “legitimate medical 
purpose.” (The Court is perhaps leery of embracing this po
sition because the State candidly admitted at oral argument 
that, on its view, a State could exempt from the CSA’s cover
age the use of morphine to achieve euphoria.) Instead, the 
Court reverse-engineers an approach somewhere between a 
uniform national standard and a state-by-state approach, 
holding (with no basis in the CSA’s text) that “legitimate 
medical purpose” refers to all uses of drugs unrelated to 
“addiction and recreational abuse.” Ante, at 274. Thus, 
though the Court pays lipservice to state autonomy, see ante, 
at 269–271, its standard for “legitimate medical purpose” 
is in fact a hazily defined federal standard based on its pur
posive reading of the CSA, and extracted from obliquely rel
evant sections of the Act. In particular, relying on its 
observation that the criteria for scheduling controlled sub
stances are primarily concerned with “addiction or abnormal 
effects on the nervous system,” ante, at 273 (citing 21 
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U. S. C. §§ 811(c)(7), 812(b), 811(f), 801a), the Court concludes 
that the CSA’s prescription requirement must be interpreted 
in light of this narrow view of the statute’s purpose. 

Even assuming, however, that the principal concern of the 
CSA is the curtailment of “addiction and recreational abuse,” 
there is no reason to think that this is its exclusive concern. 
We have repeatedly observed that Congress often passes 
statutes that sweep more broadly than the main problem 
they were designed to address. “[S]tatutory prohibitions 
often go beyond the principal evil to cover reasonably compa
rable evils, and it is ultimately the provisions of our laws 
rather than the principal concerns of our legislators by which 
we are governed.” Oncale v. Sundowner Offshore Services, 
Inc., 523 U. S. 75, 79 (1998). See also H. J. Inc. v. Northwest
ern Bell Telephone Co., 492 U. S. 229, 248 (1989). 

The scheduling provisions of the CSA on which the Court 
relies confirm that the CSA’s “design,” ante, at 269, is not as 
narrow as the Court asserts. In making scheduling deter
minations, the Attorney General must not only consider a 
drug’s “psychic or physiological dependence liability” as the 
Court points out, ante, at 273 (citing 21 U. S. C. § 811(c)(7)), 
but must also consider such broad factors as “[t]he state of 
current scientific knowledge regarding the drug or other sub
stance,” § 811(c)(3), and (most notably) “[w]hat, if any, risk 
there is to the public health,” § 811(c)(6). If the latter factor 
were limited to addiction-related health risks, as the Court 
supposes, it would be redundant of § 811(c)(7). Moreover, in 
making registration determinations regarding manufactur
ers and distributors, the Attorney General “shall” consider 
“such other factors as may be relevant to and consistent with 
the public health and safety,” §§ 823(a)(6), (b)(5), (d)(6), (e)(5) 
(emphasis added)—over and above the risk of “diversion” of 
controlled substances, §§ 823(a)(1), (a)(5), (b)(1), (d)(1), (d)(5), 
(e)(1). And, most relevant of all, in registering and deregis
tering physicians, the Attorney General “may deny an appli
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cation for such registration if he determines that the issu
ance of such registration would be inconsistent with the pub
lic interest,” § 823(f); see also § 824(a)(4), and in making that 
determination “shall” consider “[s]uch other conduct which 
may threaten the public health and safety,” § 823(f)(5). All 
of these provisions, not just those selectively cited by the 
Court, shed light upon the CSA’s repeated references to the 
undefined term “abuse.” See §§ 811(a)(1)(A), (c)(1), (c)(4), 
(c)(5); §§ 812(b)(1)(A), (b)(2)(A), (b)(3)(A), (b)(4)(A), (b)(5)(A). 

By disregarding all these public-interest, public-health, 
and public-safety objectives, and limiting the CSA to “addic
tion and recreational abuse,” the Court rules out the prohibi
tion of anabolic-steroid use for bodybuilding purposes. It 
seeks to avoid this consequence by invoking the Anabolic 
Steroids Control Act of 1990, 104 Stat. 4851. Ante, at 273. 
But the only effect of that legislation is to make anabolic 
steroids controlled drugs under Schedule III of the CSA. If 
the only basis for control is (as the Court says) “addiction 
and recreational abuse,” dispensation of these drugs for 
bodybuilding could not be proscribed. 

Although, as I have described, the Court’s opinion no more 
defers to state law than does the Directive, the Court relies 
on two provisions for the conclusion that “[t]he structure and 
operation of the CSA presume and rely upon a functioning 
medical profession regulated under the States’ police pow
ers,” ante, at 270—namely, the registration provisions of 
§ 823(f) and the nonpre-emption provision of § 903. Reli
ance on the former is particularly unfortunate, because 
the Court’s own analysis recounts how Congress amended 
§ 823(f) in 1984 in order to liberate the Attorney General’s 
power over registration from the control of state regulators. 
See ante, at 261; 21 U. S. C. § 823(f); see also Brief for Peti
tioners 34–35. And the nonpre-emption clause is embar
rassingly inapplicable, since it merely disclaims field pre
emption, and affirmatively prescribes federal pre-emption 
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whenever state law creates a conflict.5 In any event, the 
Directive does not purport to pre-empt state law in any way, 
not even by conflict pre-emption—unless the Court is under 
the misimpression that some States require assisted suicide. 
The Directive merely interprets the CSA to prohibit, like 
countless other federal criminal provisions, conduct that hap
pens not to be forbidden under state law (or at least the law 
of the State of Oregon). 

With regard to the CSA’s registration provisions, 21 
U. S. C. §§ 823(f), 824(a), the Court argues that the statute 
cannot fairly be read to “ ‘hide elephants in mouseholes’ ” by 
delegating to the Attorney General the power to determine 
the legitimacy of medical practices in “ ‘vague terms or ancil
lary provisions.’ ” Ante, at 267 (quoting Whitman v. Ameri
can Trucking Assns., Inc., 531 U. S. 457, 468 (2001)). This 
case bears not the remotest resemblance to Whitman, which 
held that “Congress . . .  does not alter the fundamental de
tails of a regulatory scheme in vague terms or ancillary pro
visions.” Ibid. (emphasis added). The Attorney General’s 
power to issue regulations against questionable uses of con
trolled substances in no way alters “the fundamental details” 
of the CSA. I am aware of only four areas in which the 
Department of Justice has exercised that power to regulate 
uses of controlled substances unrelated to “addiction and 
recreational abuse” as the Court apparently understands 
that phrase: assisted suicide, aggressive pain management 
therapy, anabolic-steroid use, and cosmetic weight-loss ther
apy. See, e. g., In re Harline, 65 Fed. Reg. 5665, 5667 (2000) 
(weight loss); In re Tecca, 62 Fed. Reg. 12842, 12846 (1997) 
(anabolic steroids); In re Roth, 60 Fed. Reg. 62262, 62263, 
62267 (1995) (pain management). There is no indication that 

5 Title 21 U. S. C. § 903 reads, in relevant part, as follows: “No provision 
of this subchapter shall be construed as indicating an intent on the part 
of the Congress to occupy the field in which that provision operates, in
cluding criminal penalties, to the exclusion of any State law on the same 
subject matter . . .  unless there is a positive conflict . . . .”  
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enforcement in these areas interferes with the prosecution 
of “drug abuse” as the Court understands it. Unlike in 
Whitman, the Attorney General’s additional power to ad
dress other forms of drug “abuse” does absolutely nothing 
to undermine the central features of this regulatory scheme. 
Of course it was critical to our analysis in Whitman that 
the language of the provision did not bear the meaning that 
respondents sought to give it. See 531 U. S., at 465. Here, 
for the reasons stated above, the provision is most naturally 
interpreted to incorporate a uniform federal standard for le
gitimacy of medical practice.6 

Finally, respondents argue that the Attorney General 
must defer to state-law judgments about what constitutes 
legitimate medicine, on the ground that Congress must speak 
clearly to impose such a uniform federal standard upon the 
States. But no line of our clear-statement cases is applica
ble here. The canon of avoidance does not apply, since the 
Directive does not push the outer limits of Congress’s com
merce power, compare Solid Waste Agency of Northern 
Cook Cty. v. Army Corps of Engineers, 531 U. S. 159, 172 
(2001) (regulation of isolated ponds), with United States v. 
Sullivan, 332 U. S. 689, 698 (1948) (regulation of labeling of 
drugs shipped in interstate commerce), or impinge on a core 
aspect of state sovereignty, cf. Atascadero State Hospital v. 
Scanlon, 473 U. S. 234, 242 (1985) (sovereign immunity); 
Gregory v. Ashcroft, 501 U. S. 452, 460 (1991) (qualifications 
of state government officials). The clear-statement rule 
based on the presumption against pre-emption does not 

6 The other case cited by the Court, FDA v. Brown & Williamson To
bacco Corp., 529 U. S. 120 (2000), is even more obviously inapt. There we 
relied on the first step of the Chevron analysis to determine that Congress 
had spoken to the precise issue in question, impliedly repealing the grant 
of jurisdiction on which the Food and Drug Administration relied. 529 
U. S., at 160–161. Here, Congress has not expressly or impliedly author
ized the practice of assisted suicide, or indeed “spoken directly” to the 
subject in any way beyond the text of the CSA. 
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apply because the Directive does not pre-empt any state law, 
cf. id., at 456–457; Rush Prudential HMO, Inc. v. Moran, 
536 U. S. 355, 359 (2002). And finally, no clear statement is 
required on the ground that the Directive intrudes upon an 
area traditionally reserved exclusively to the States, cf. BFP 
v. Resolution Trust Corporation, 511 U. S. 531, 544 (1994) 
(state regulation of titles to real property), because the Fed
eral Government has pervasively regulated the dispensation 
of drugs for over 100 years. See generally Brief for Pro-
Life Legal Defense Fund et al. as Amici Curiae 3–15. It 
would be a novel and massive expansion of the clear
statement rule to apply it in a commerce case not involving 
pre-emption or constitutional avoidance, merely because 
Congress has chosen to prohibit conduct that a State has 
made a contrary policy judgment to permit. See Sullivan, 
supra, at 693. 

III 

Even if the Regulation did not exist and “prescription” in 
§ 829 could not be interpreted to require a “legitimate medi
cal purpose,” the Directive’s conclusion that “prescribing, 
dispensing, or administering federally controlled substances 
. . . by  a  physician . . . may  ‘render his registration . . .  
inconsistent with the public interest’ and therefore sub
ject to possible suspension or revocation under 21 U. S. C. 
[§] 824(a)(4),” 66 Fed. Reg. 56608, would nevertheless be un
assailable in this Court. 

Sections 823(f) and 824(a) explicitly grant the Attorney 
General the authority to register and deregister physicians, 
and his discretion in exercising that authority is spelled out 
in very broad terms. He may refuse to register or deregis
ter if he determines that registration is “inconsistent with 
the public interest,” 21 U. S. C. § 823(f), after considering five 
factors, the fifth of which is “[s]uch other conduct which may 
threaten the public health and safety,” § 823(f)(5). See also 
In re Arora, 60 Fed. Reg. 4447, 4448 (1995) (“It is well estab
lished that these factors are to be considered in the disjunc
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tive, i. e., the Deputy Administrator may properly rely on 
any one or a combination of factors, and give each factor the 
weight he deems appropriate”). As the Court points out, 
these broad standards were enacted in the 1984 amendments 
for the specific purpose of freeing the Attorney General’s dis
cretion over registration from the decisions of state authori
ties. See ante, at 261. 

The fact that assisted-suicide prescriptions are issued in 
violation of § 829 is of course sufficient to support the Direc
tive’s conclusion that issuing them may be cause for deregis
tration: such prescriptions would violate the fourth factor of 
§ 823(f), namely, “[c]ompliance with applicable . . .  Federal . . .  
laws relating to controlled substances,” 21 U. S. C. § 823(f)(4). 
But the Attorney General did not rely solely on subsection 
(f)(4) in reaching his conclusion that registration would be 
“inconsistent with the public interest”; nothing in the text of 
the Directive indicates that. Subsection (f)(5) (“[s]uch other 
conduct which may threaten the public health and safety”) 
provides an independent, alternative basis for the Directive’s 
conclusion regarding deregistration—provided that the At
torney General has authority to interpret “public interest” 
and “public health and safety” in § 823(f) to exclude assisted 
suicide. 

Three considerations make it perfectly clear that the stat
ute confers authority to interpret these phrases upon the 
Attorney General. First, the Attorney General is solely and 
explicitly charged with administering the registration and 
deregistration provisions. See §§ 823(f), 824(a). By mak
ing the criteria for such registration and deregistration such 
obviously ambiguous factors as “public interest” and “public 
health and safety,” Congress implicitly (but clearly) gave the 
Attorney General authority to interpret those criteria— 
whether or not there is any explicit delegation provision in 
the statute. “Sometimes the legislative delegation to an 
agency on a particular question is implicit rather than ex
plicit. In such a case, a court may not substitute its own 
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construction of a statutory provision for a reasonable inter
pretation made by the administrator of an agency.” Chev
ron, 467 U. S., at 844. The Court’s exclusive focus on the 
explicit delegation provisions is, at best, a fossil of our pre-
Chevron era; at least since Chevron, we have not conditioned 
our deferral to agency interpretations upon the existence of 
explicit delegation provisions. United States v. Mead Corp., 
533 U. S. 218, 229 (2001), left this principle of implicit delega
tion intact. 

Second, even if explicit delegation were required, Con
gress provided it in § 821, which authorizes the Attorney 
General to “promulgate rules and regulations . . . relating to 
the registration and control of the manufacture, distribution, 
and dispensing of controlled substances . . . .”  (Emphasis 
added.) Because “dispensing” refers to the delivery of a 
controlled substance “pursuant to the lawful order of, a prac
titioner,” 21 U. S. C. § 802(10), the deregistration of such 
practitioners for writing impermissible orders “relat[es] to 
the registration . . . of  the . . .  dispensing” of controlled sub
stances, 21 U. S. C. § 821 (2000 ed., Supp. V). 

Third, § 821 also gives the Attorney General authority to 
promulgate rules and regulations “relating to the . . .  control 
of the . . . dispensing of controlled substances.” As dis
cussed earlier, it is plain that the ordinary meaning of “con
trol” must apply to § 821, so that the plain import of the pro
vision is to grant the Attorney General rulemaking authority 
over all the provisions of part C of the CSA, §§ 821–830 (main 
ed. and Supp. 2005). Registering and deregistering the 
practitioners who issue the prescriptions necessary for law
ful dispensation of controlled substances plainly “relat[es] to 
the . . . control of the . . . dispensing of controlled sub
stances.” § 821 (Supp. 2005). 

The Attorney General is thus authorized to promulgate 
regulations interpreting §§ 823(f) and 824(a), both by implicit 
delegation in § 823(f) and by two grounds of explicit delega
tion in § 821. The Court nevertheless holds that this triply 
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unambiguous delegation cannot be given full effect because 
“the design of the statute,” ante, at 265, evinces the intent to 
grant the Secretary of Health and Human Services exclusive 
authority over scientific and medical determinations. This 
proposition is not remotely plausible. The Court cites as au
thority for the Secretary’s exclusive authority two specific 
areas in which his medical determinations are said to be 
binding on the Attorney General—with regard to the “scien
tific and medical evaluation” of a drug’s effects that precedes 
its scheduling, § 811(b), and with regard to “the appropriate 
methods of professional practice in the medical treatment of 
the narcotic addiction of various classes of narcotic addicts,” 
42 U. S. C. § 290bb–2a; see also 21 U. S. C. § 823(g) (2000 ed. 
and Supp. II). See ante, at 265–266. Far from establishing 
a general principle of Secretary supremacy with regard to all 
scientific and medical determinations, the fact that Congress 
granted the Secretary specifically defined authority in the 
areas of scheduling and addiction treatment, without other
wise mentioning him in the registration provisions, sug
gests, to the contrary, that Congress envisioned no role for 
the Secretary in that area—where, as we have said, interpre
tive authority was both implicitly and explicitly conferred 
upon the Attorney General. 

Even if we could rewrite statutes to accord with sensible 
“design,” it is far from a certainty that the Secretary, rather 
than the Attorney General, ought to control the registration 
of physicians. Though registration decisions sometimes re
quire judgments about the legitimacy of medical practices, 
the Department of Justice has seemingly had no difficulty 
making them. See In re Harline, 65 Fed. Reg. 5665; In re 
Tecca, 62 Fed. Reg. 12842; In re Roth, 60 Fed. Reg. 62262. 
But unlike decisions about whether a substance should be 
scheduled or whether a narcotics addiction treatment is le
gitimate, registration decisions are not exclusively, or even 
primarily, concerned with “medical [and] scientific” factors. 
See 21 U. S. C. § 823(f). Rather, the decision to register, or 
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to bring an action to deregister, an individual physician im
plicates all the policy goals and competing enforcement pri
orities that attend any exercise of prosecutorial discretion. 
It is entirely reasonable to think (as Congress evidently did) 
that it would be easier for the Attorney General occasionally 
to make judgments about the legitimacy of medical practices 
than it would be for the Secretary to get into the business 
of law enforcement. It is, in other words, perfectly consist
ent with an intelligent “design of the statute” to give the 
Nation’s chief law enforcement official, not its chief health 
official, broad discretion over the substantive standards that 
govern registration and deregistration. That is especially 
true where the contested “scientific and medical” judgment 
at issue has to do with the legitimacy of physician-assisted 
suicide, which ultimately rests, not on “science” or “medi
cine,” but on a naked value judgment. It no more depends 
upon a “quintessentially medical judgmen[t],” ante, at 267, 
than does the legitimacy of polygamy or eugenic infanticide. 
And it requires no particular medical training to undertake 
the objective inquiry into how the continuing traditions of 
Western medicine have consistently treated this subject. 
See OLC Memo, App. to Pet. for Cert. 113a–130a. The Sec
retary’s supposedly superior “medical expertise” to make 
“medical judgments,” ante, at 266, is strikingly irrelevant to 
the case at hand. 

The Court also reasons that, even if the CSA grants the 
Attorney General authority to interpret § 823(f), the Direc
tive does not purport to exercise that authority, because 
it “does not undertake the five-factor analysis” of § 823(f) 
and does not “on its face purport to be an application of 
the registration provision in § 823(f).” Ante, at 261 (empha
sis added). This reasoning is sophistic. It would be im
proper—indeed, impossible—for the Attorney General to 
“undertake the five-factor analysis” of § 823(f) and to “appl[y] 
the registration provision” outside the context of an actual 
enforcement proceeding. But of course the Attorney Gen



546US2 Unit: $U18 [09-04-08 12:21:03] PAGES PGT: OPIN

297 Cite as: 546 U. S. 243 (2006) 

Scalia, J., dissenting 

eral may issue regulations to clarify his interpretation of the 
five factors, and to signal how he will apply them in fu
ture enforcement proceedings. That is what the Directive 
plainly purports to do by citing § 824(a)(4), and that is why 
the Directive’s conclusion on deregistration is couched in 
conditional terms: “Such conduct by a physician . . . may 
‘render his registration . . . inconsistent with the public in
terest’ and therefore subject to possible suspension or rev
ocation under 21 U. S. C. [§] 824(a)(4).” 66 Fed. Reg. 56608 
(emphasis added). 

It follows from what we have said that the Attorney Gen
eral’s authoritative interpretations of “public interest” and 
“public health and safety” in § 823(f) are subject to Chevron 
deference. As noted earlier, the Court does not contest that 
the absence of notice-and-comment procedures for the Direc
tive renders Chevron inapplicable. And there is no serious 
argument that “Congress has directly spoken to the precise 
question at issue,” or that the Directive’s interpretations of 
“public health and safety” and “inconsistent with the pub
lic interest” are not “permissible.” Chevron, 467 U. S., at 
842–843. On the latter point, in fact, the condemnation 
of assisted suicide by 50 American jurisdictions supports 
the Attorney General’s view. The Attorney General may 
therefore weigh a physician’s participation in assisted suicide 
as a factor counseling against his registration, or in favor of 
deregistration, under § 823(f). 

In concluding to the contrary, the Court merely presents 
the conclusory assertion that “it is doubtful the Attorney 
General could cite the ‘public interest’ or ‘public health’ to 
deregister a physician simply because he deemed a contro
versial practice permitted by state law to have an illegiti
mate medical purpose.” Ante, at 264. But why on earth 
not?—especially when he has interpreted the relevant statu
tory factors in advance to give fair warning that such a prac
tice is “inconsistent with the public interest.” The Attorney 
General’s discretion to determine the public interest in this 
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area is admittedly broad—but certainly no broader than 
other congressionally conferred executive powers that we 
have upheld in the past. See, e. g., National Broadcasting 
Co. v. United States, 319 U. S. 190, 216–217 (1943) (“public 
interest”); New York Central Securities Corp. v. United 
States, 287 U. S. 12, 24–25 (1932) (same); see also Mistretta 
v. United States, 488 U. S. 361, 415–416 (1989) (Scalia, J., 
dissenting). 

* * * 

In sum, the Directive’s first conclusion—namely, that 
physician-assisted suicide is not a “legitimate medical pur
pose”—is supported both by the deference we owe to the 
agency’s interpretation of its own regulations and by the def
erence we owe to its interpretation of the statute. The 
other two conclusions—(2) that prescribing controlled drugs 
to assist suicide violates the CSA, and (3) that such conduct 
is also “inconsistent with the public interest”—are inevitable 
consequences of that first conclusion. Moreover, the third 
conclusion, standing alone, is one that the Attorney General 
is authorized to make. 

The Court’s decision today is perhaps driven by a feeling 
that the subject of assisted suicide is none of the Federal 
Government’s business. It is easy to sympathize with that 
position. The prohibition or deterrence of assisted suicide 
is certainly not among the enumerated powers conferred on 
the United States by the Constitution, and it is within the 
realm of public morality (bonos mores) traditionally ad
dressed by the so-called police power of the States. But 
then, neither is prohibiting the recreational use of drugs or 
discouraging drug addiction among the enumerated powers. 
From an early time in our national history, the Federal Gov
ernment has used its enumerated powers, such as its power 
to regulate interstate commerce, for the purpose of protect
ing public morality—for example, by banning the interstate 
shipment of lottery tickets, or the interstate transport of 
women for immoral purposes. See Hoke v. United States, 
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227 U. S. 308, 321–323 (1913); Lottery Case, 188 U. S. 321, 
356 (1903). Unless we are to repudiate a long and well
established principle of our jurisprudence, using the federal 
commerce power to prevent assisted suicide is unquestion
ably permissible. The question before us is not whether 
Congress can do this, or even whether Congress should do 
this; but simply whether Congress has done this in the CSA. 
I think there is no doubt that it has. If the term “legitimate 
medical purpose” has any meaning, it surely excludes the 
prescription of drugs to produce death. 

For the above reasons, I respectfully dissent from the 
judgment of the Court. 

Justice Thomas, dissenting. 

When Angel Raich and Diane Monson challenged the ap
plication of the Controlled Substances Act (CSA), 21 U. S. C. 
§ 801 et seq., to their purely intrastate possession of mari
juana for medical use as authorized under California law, a 
majority of this Court (a mere seven months ago) determined 
that the CSA effectively invalidated California’s law because 
“the CSA is a comprehensive regulatory regime specifically 
designed to regulate which controlled substances can be uti
lized for medicinal purposes, and in what manner.” Gonza
les v. Raich, 545 U. S. 1, 27 (2005) (emphasis added). The 
majority employed unambiguous language, concluding that 
the “manner” in which controlled substances can be utilized 
“for medicinal purposes” is one of the “core activities regu
lated by the CSA.” Id., at 28. And, it described the CSA 
as “creating a comprehensive framework for regulating the 
production, distribution, and possession of . . . ‘controlled 
substances,’ ” including those substances that “ ‘have a use
ful and legitimate medical purpose,’ ” in order to “foster the 
beneficial use of those medications” and “to prevent their 
misuse.” Id., at 24. 

Today the majority beats a hasty retreat from these con
clusions. Confronted with a regulation that broadly re
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quires all prescriptions to be issued for a “legitimate medical 
purpose,” 21 CFR § 1306.04(a) (2005), a regulation recognized 
in Raich as part of the Federal Government’s “closed . . .  
system” for regulating the “manner” in “which controlled 
substances can be utilized for medicinal purposes,” 545 U. S., 
at 13, 27, the majority rejects the Attorney General’s admit
tedly “at least reasonable,” ante, at 272, determination that 
administering controlled substances to facilitate a patient’s 
death is not a “ ‘legitimate medical purpose.’ ” The majority 
does so based on its conclusion that the CSA is only con
cerned with the regulation of “medical practice insofar as it 
bars doctors from using their prescription-writing powers as 
a means to engage in illicit drug dealing and trafficking as 
conventionally understood.” Ante, at 270. In other words, 
in stark contrast to Raich’s broad conclusions about the 
scope of the CSA as it pertains to the medicinal use of con
trolled substances, today this Court concludes that the CSA 
is merely concerned with fighting “ ‘drug abuse’ ” and only 
insofar as that abuse leads to “addiction or abnormal effects 
on the nervous system.” 1 Ante, at 273. 

The majority’s newfound understanding of the CSA as a 
statute of limited reach is all the more puzzling because 
it rests upon constitutional principles that the majority of 
the Court rejected in Raich. Notwithstanding the States’ 
“ ‘traditional police powers to define the criminal law and to 
protect the health, safety, and welfare of their citizens,’ ” 545 
U. S., at 30, n. 38, the Raich majority concluded that the CSA 
applied to the intrastate possession of marijuana for medici
nal purposes authorized by California law because “Congress 
could have rationally” concluded that such an application was 
necessary to the regulation of the “larger interstate mari
juana market.” Id., at 30, 32. Here, by contrast, the major

1 The majority does not expressly address whether the ingestion of a 
quantity of drugs that is sufficient to cause death has an “abnormal effec[t] 
on the nervous system,” ante, at 273, though it implicitly rejects such 
a conclusion. 
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ity’s restrictive interpretation of the CSA is based in no 
small part on “the structure and limitations of federalism, 
which allow the States ‘ “great latitude under their police 
powers to legislate as to the protection of the lives, limbs, 
health, comfort, and quiet of all persons.” ’ ” Ante, at 270 
(quoting Medtronic, Inc. v. Lohr, 518 U. S. 470, 475 (1996), in 
turn quoting Metropolitan Life Ins. Co. v. Massachusetts, 
471 U. S. 724, 756 (1985)). According to the majority, these 
“background principles of our federal system . . . belie the 
notion that Congress would use . . . an obscure grant of au
thority to regulate areas traditionally supervised by the 
States’ police power.” Ante, at 274. 

Of course there is nothing “obscure” about the CSA’s grant 
of authority to the Attorney General. Ante, p. 275 (Scalia, 
J., dissenting). And, the Attorney General’s conclusion that 
the CSA prohibits the States from authorizing physician as
sisted suicide is admittedly “at least reasonable,” ante, at 272 
(opinion of the Court), and is therefore entitled to deference. 
Ante, at 284–285 (Scalia, J., dissenting). While the scope 
of the CSA and the Attorney General’s power thereunder 
are sweeping, and perhaps troubling, such expansive federal 
legislation and broad grants of authority to administrative 
agencies are merely the inevitable and inexorable conse
quence of this Court’s Commerce Clause and separation-of
powers jurisprudence. See, e. g., Raich, supra; Whitman v. 
American Trucking Assns., Inc., 531 U. S. 457 (2001). 

I agree with limiting the applications of the CSA in a man
ner consistent with the principles of federalism and our 
constitutional structure. Raich, supra, at 74 (Thomas, J., 
dissenting); cf. Whitman, supra, at 486–487 (Thomas, J., 
concurring) (noting constitutional concerns with broad dele
gations of authority to administrative agencies). But that is 
now water over the dam. The relevance of such considera
tions was at its zenith in Raich, when we considered whether 
the CSA could be applied to the intrastate possession of a 
controlled substance consistent with the limited federal pow
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ers enumerated by the Constitution. Such considerations 
have little, if any, relevance where, as here, we are merely 
presented with a question of statutory interpretation, and 
not the extent of constitutionally permissible federal power. 
This is particularly true where, as here, we are interpreting 
broad, straightforward language within a statutory frame
work that a majority of this Court has concluded is so 
comprehensive that it necessarily nullifies the States’ 
“ ‘traditional . . .  powers . . . to  protect the health, safety, and 
welfare of their citizens.’ ” 2 Raich, supra, at 30, n. 38. The 
Court’s reliance upon the constitutional principles that it re
jected in Raich—albeit under the guise of statutory in
terpretation—is perplexing to say the least. Accordingly, 
I respectfully dissent. 

2 Notably, respondents have not seriously pressed a constitutional claim 
here, conceding at oral argument that their “point is not necessarily that 
[the CSA] would be unconstitutional.” Tr. of Oral Arg. 44. In any event, 
to the extent respondents do present a constitutional claim, they do so 
solely within the framework of Raich. Framed in this manner, the claim 
must fail. The respondents in Raich were “local growers and users of 
state-authorized, medical marijuana,” who stood “outside the interstate 
drug market” and possessed “ ‘medicinal marijuana . . . not intended for . . .  
the stream of commerce.’ ” 545 U. S., at 62, 72 (Thomas, J., dissenting). 
Here, by contrast, the respondent-physicians are active participants in the 
interstate controlled substances market, and the drugs they prescribe for 
assisting suicide have likely traveled in interstate commerce. If the re
spondents in Raich could not sustain a constitutional claim, then a fortiori 
respondents here cannot sustain one. Respondents’ acceptance of Raich 
forecloses their constitutional challenge. 
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WACHOVIA BANK, NATIONAL ASSOCIATION v.

SCHMIDT et al.


certiorari to the united states court of appeals for 
the fourth circuit 

No. 04–1186. Argued November 28, 2005—Decided January 17, 2006 

Petitioner Wachovia Bank, National Association (Wachovia), is a national 
banking association with its designated main office in North Carolina 
and branch offices in many States, including South Carolina. Plaintiff
respondent Schmidt and other South Carolina citizens sued Wachovia in 
a South Carolina state court for fraudulently inducing them to partici
pate in an illegitimate tax shelter. Shortly thereafter, Wachovia filed 
a petition in Federal District Court, seeking to compel arbitration of 
the dispute. As the sole basis for federal-court jurisdiction, Wachovia 
alleged the parties’ diverse citizenship. See 28 U. S. C. § 1332. The 
District Court denied Wachovia’s petition on the merits. On appeal, the 
Fourth Circuit determined that the District Court lacked subject-matter 
jurisdiction over the action, vacated the judgment, and instructed the 
District Court to dismiss the case. The appeals court observed that 
Wachovia’s citizenship for diversity purposes is controlled by § 1348, 
which provides that “national banking associations” are “deemed citi
zens of the States in which they are respectively located.” As the court 
read § 1348, Wachovia is “located” in, and is therefore a “citizen” of, 
every State in which it maintains a branch office. Thus, Wachovia’s 
South Carolina branch operations rendered it a citizen of that State. 
Given the South Carolina citizenship of the opposing parties, the court 
concluded that the matter could not be adjudicated in federal court. 

Held: A national bank, for § 1348 purposes, is a citizen of the State in 
which its main office, as set forth in its articles of association, is lo
cated. Pp. 309–319. 

(a) When Congress first authorized national banks, it allowed them 
to sue and be sued in federal court in any and all civil proceedings. 
State banks, however, could initiate actions in federal court only on the 
basis of diversity of citizenship or the existence of a federal question. 
Congress ended national banks’ automatic qualification for federal juris
diction in 1882, placing them “on the same footing as the banks of the 
state where they were located,” Leather Manufacturers’ Bank v. 
Cooper, 120 U. S. 778, 780. In an 1887 enactment, Congress first used 
the “located” language today contained in § 1348. Like its 1882 prede
cessor, the 1887 Act “sought to limit . . . the access of national banks to, 
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and their suability in, the federal courts to the same extent [as] non
national banks.” Mercantile Nat. Bank at Dallas v. Langdeau, 371 
U. S. 555, 565–566. In the Judicial Code of 1911, Congress combined 
two formerly discrete provisions on proceedings involving national 
banks, but retained without alteration the “located” clause. Finally, as 
part of the 1948 Judicial Code revision, Congress enacted § 1348 in its 
current form. Pp. 309–312. 

(b) The Fourth Circuit advanced three principal reasons for deciding 
that Wachovia is “located” in, and therefore a “citizen” of, every State 
in which it maintains a branch office. First, consulting dictionaries, the 
court observed that the term “located” refers to “physical presence in a 
place.” Next, the court noted that § 1348 uses two distinct terms to 
refer to the presence of a banking association: “established” and “lo
cated.” The court concluded that, to give independent meaning to each 
word, “established” should be read to refer to the bank’s charter location 
and “located,” to the place where the bank has a physical presence. 
Finally, the court relied on Citizens & Southern Nat. Bank v. Bougas, 
434 U. S. 35, in which this Court interpreted the term “located” in the 
former venue statute for national banks, see 12 U. S. C. § 94 (1976 ed.), 
as encompassing any county in which a bank maintains a branch office. 
Viewing the jurisdiction and venue statutes as pertaining to the same 
subject matter, the court concluded that, under the in pari materia 
canon, the two statutes should be interpreted consistently. Pp. 312–313. 

(c) None of the Fourth Circuit’s rationales persuade this Court to read 
§ 1348 to attribute to a national bank, for diversity-jurisdiction purposes, 
the citizenship of each State in which the bank has established branch 
operations. First, the term “located,” as it appears in the National 
Bank Act, has no fixed, plain meaning. In some provisions, the word 
unquestionably refers to the site of the banking association’s designated 
main office, but in others, “located” apparently refers to or includes 
branch offices. Recognizing the controlling significance of context, this 
Court stated in Bougas: “There is no enduring rigidity about the word 
‘located.’ ” 434 U. S., at 44. Second, Congress may well have compre
hended the words “located” and “established,” as used in § 1348, as syn
onymous terms. When Congress enacted § 1348’s statutory predeces
sors and § 1348 itself, a national bank was almost always “located” only 
in the State in which it was “established,” under any of the proffered 
definitions of the two words. For with rare exceptions a national bank 
could not operate a branch outside its home State until 1994, when Con
gress broadly authorized national banks to establish branches across 
state lines. Congress’ use of the two terms may be best explained as 
a coincidence of statutory codification. Deriving from separate provi
sions enacted in different years, the word “established” appearing in 
the first paragraph of § 1348 and the word “located” appearing in the 
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second paragraph were placed in the same section in the 1911 revision. 
The codifying Act stated that provisions substantially the same as exist
ing statutes should not be treated as new enactments. Thus, it is un
surprising that, in 1947, this Court, referring to a national bank’s citi
zenship under the 1911 Act, used the terms “established” and “located” 
as alternatives. See Cope v. Anderson, 331 U. S. 461, 467. Finally, 
Bougas does not control § 1348’s meaning. Although it is true that, 
under the in pari materia canon, statutes addressing the same subject 
matter generally should be read “ ‘as if they were one law,’ ” Erlenbaugh 
v. United States, 409 U. S. 239, 243, venue and subject-matter jurisdic
tion are not concepts of the same order. Venue, largely a matter of 
litigational convenience, is waived if not timely raised. Subject-matter 
jurisdiction, on the other hand, concerns a court’s competence to adjudi
cate a particular category of cases; a matter far weightier than venue, 
subject-matter jurisdiction must be considered by the court on its own 
motion, even if no party raises an objection. Cognizant that venue “is 
primarily a matter of choosing a convenient forum,” Leroy v. Great 
Western United Corp., 443 U. S. 173, 180, the Court in Bougas stressed 
that its “interpretation of [the former] § 94 [would] not inconvenience 
the bank or unfairly burden it with distant litigation,” 434 U. S., at 44, 
n. 10. Subject-matter jurisdiction, however, does not entail an assess
ment of convenience. It poses the question “whether” the Legislature 
empowered the court to hear cases of a certain genre. Thus, the consid
erations that account for the Bougas decision are inapplicable to § 1348, 
a prescription governing subject-matter jurisdiction, and the Court of 
Appeals erred in interpreting § 1348 in pari materia with the former 
§ 94. Significantly, Bougas’ reading of former § 94 effectively aligned 
the treatment of national banks for venue purposes with the treatment 
of state banks and corporations. By contrast, the Fourth Circuit’s deci
sion in this case severely constricts national banks’ access to diversity 
jurisdiction as compared to the access generally available to corpora
tions, for corporations ordinarily rank as citizens only of States in which 
they are incorporated or maintain their principal place of business, and 
are not deemed citizens of every State in which they maintain a business 
establishment. Pp. 313–318. 

388 F. 3d 414, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which all other 
Members joined, except Thomas, J., who took no part in the consideration 
or decision of the case. 

Andrew L. Frey argued the cause for petitioner. With 
him on the briefs were Charles A. Rothfeld, Evan M. Tager, 
and Robert W. Fuller III. 
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Sri Srinivasan argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Clement, Assistant Attorney Gen
eral Keisler, Deputy Solicitor General Hungar, Michael S. 
Raab, Julie L. Williams, Daniel P. Stipano, and Douglas 
B. Jordan. 

James R. Gilreath argued the cause for respondents. 
With him on the brief was John P. Freeman.* 

Justice Ginsburg delivered the opinion of the Court. 
This case concerns the citizenship, for purposes of federal

court diversity jurisdiction, of national banks, i. e., corporate 
entities chartered not by any State, but by the Comptroller 
of the Currency of the U. S. Treasury. Congress empowered 
federal district courts to adjudicate civil actions between 
“citizens of different States” where the amount in contro
versy exceeds $75,000. 28 U. S. C. § 1332(a)(1). A business 
organized as a corporation, for diversity jurisdiction pur
poses, is “deemed to be a citizen of any State by which it has 
been incorporated” and, since 1958, also “of the State where 
it has its principal place of business.” § 1332(c)(1). State 
banks, usually chartered as corporate bodies by a particular 
State, ordinarily fit comfortably within this prescription. 
Federally chartered national banks do not, for they are not 
incorporated by “any State.” For diversity jurisdiction pur
poses, therefore, Congress has discretely provided that na
tional banks “shall . . . be deemed citizens of the States in 
which they are respectively located.” § 1348. 

The question presented turns on the meaning, in § 1348’s 
context, of the word “located.” Does it signal, as the peti
tioning national bank and the United States, as amicus cu
riae, urge, that the bank’s citizenship is determined by the 

*Briefs of amici curiae urging reversal were filed for the American 
Bankers Association by Gregory F. Taylor; for the Clearing House Associ
ation L. L. C. by David B. Tulchin and Michael M. Wiseman; and for 
JPMorgan Chase Bank, N. A., by Carter G. Phillips, Eric A. Shumsky, 
and Bradley J. Johnson. 
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place designated in the bank’s articles of association as the 
location of its main office? Or does it mean, in addition, as 
respondents urge and the Court of Appeals held, that a na
tional bank is a citizen of every State in which it maintains 
a branch? 

Recognizing that “located” is not a word of “enduring ri
gidity,” Citizens & Southern Nat. Bank v. Bougas, 434 U. S. 
35, 44 (1977), but one that gains its precise meaning from 
context, we hold that a national bank, for § 1348 purposes, is 
a citizen of the State in which its main office, as set forth in 
its articles of association, is located. Were we to hold, as 
the Court of Appeals did, that a national bank is additionally 
a citizen of every State in which it has established a branch, 
the access of a federally chartered bank to a federal forum 
would be drastically curtailed in comparison to the access 
afforded state banks and other state-incorporated entities. 
Congress, we are satisfied, created no such anomaly. 

I 
Petitioner Wachovia Bank, National Association (Wacho

via), is a national banking association with its designated 
main office in Charlotte, North Carolina.1 Wachovia oper
ates branch offices in many States, including South Carolina.2 

1 A national bank, on formation, must designate, in its organization 
certificate and articles of association, the “place where its operations of 
discount and deposit are to be carried on.” 12 U. S. C. § 22 (Second); 
see § 21; Office of the Comptroller of the Currency, Instructions— 
Articles of Association, Specific Requirements ¶ 12, available at http:// 
www.occ.treas.gov/corpbook/forms/articles-conv.doc. (All Internet mate
rials as visited Jan. 13, 2006, and included in Clerk of Court’s case file.) 
The place so designated serves as the bank’s “main office.” Changes in 
the location of that office are effected by amendment to the bank’s articles 
of association. See 12 U. S. C. §§ 21a, 30(b); 12 CFR § 5.40(d)(2)(ii) (2005). 
The State in which the main office is located qualifies as the bank’s “home 
State” under the banking laws. 12 U. S. C. § 36(g)(3)(B). 

2 National banks originally lacked authority to operate branch offices. 
Act of Feb. 25, 1863, § 11, 12 Stat. 668. In 1865, Congress enacted an ex
ception permitting a state bank that converted to a national bank to retain 
its pre-existing branches. Act of Mar. 3, 1865, § 7, 13 Stat. 484. Congress 
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The litigation before us commenced when plaintiff
respondent Daniel G. Schmidt III and others, citizens of 
South Carolina, sued Wachovia in a South Carolina state 
court for fraudulently inducing them to participate in an ille
gitimate tax shelter. Shortly thereafter, Wachovia filed a 
petition in the United States District Court for the District 
of South Carolina, seeking to compel arbitration of the dis
pute. As the sole basis for federal-court jurisdiction, Wa
chovia alleged the parties’ diverse citizenship. See 28 
U. S. C. § 1332. The District Court denied Wachovia’s peti
tion on the merits; neither the parties nor the court ques
tioned the existence of federal subject-matter jurisdiction. 
On appeal, a divided Fourth Circuit panel determined that 
the District Court lacked diversity jurisdiction over the ac
tion; it therefore vacated the judgment and instructed the 
District Court to dismiss the case. 

The Court of Appeals’ majority observed that Wachovia’s 
citizenship for diversity purposes is controlled by § 1348, 
which provides that “national banking associations” are 
“deemed citizens of the States in which they are respectively 
located.” As the panel majority read § 1348, Wachovia is 
“located” in, and is therefore a “citizen” of, every State in 
which it maintains a branch office. Thus Wachovia’s branch 
operations in South Carolina, in the majority’s view, ren
dered the bank a citizen of South Carolina. Given the South 

authorized limited branch operations in the bank’s home State in 1927 and 
1933. McFadden Act (Branch Banks), 1927, § 7(c), 44 Stat. 1228; Glass-
Steagall Act, 1933, § 23, 48 Stat. 189–190. These Acts, like the 1865 enact
ment, allowed interstate branching only under narrow “grandfather” pro
visions. McFadden Act, § 7(a)–(b), 44 Stat. 1228; see Girard Bank v. 
Board of Governors of Fed. Reserve System, 748 F. 2d 838, 840 (CA3 1984) 
(observing that only two national banks had “grandfathered” interstate 
branches). Not until 1994 did Congress grant national banks broad au
thority to establish branch offices across state lines. See Riegle-Neal In
terstate Banking and Branching Efficiency Act of 1994, § 101, 108 Stat. 
2339. See generally J. Macey, G. Miller, & R. Carnell, Banking Law and 
Regulation 18–19, 23, 32–33 (3d ed. 2001). 
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Carolina citizenship of the opposing parties, the majority 
concluded that the matter could not be adjudicated in federal 
court. 388 F. 3d 414, 432 (CA4 2004). 

Circuit Judge King dissented. He read § 1348 and its stat
utory precursors to provide national banks with “the same 
access to federal courts as that accorded other banks and 
corporations.” Id., at 434. On his reading, Wachovia is a 
citizen only of North Carolina, the State in which its main 
office is located, not of every State in which it maintains a 
branch office; accordingly, he concluded, Wachovia’s petition 
qualified for federal-court adjudication.3 

We granted certiorari to resolve the disagreement among 
Courts of Appeals on the meaning of § 1348. 545 U. S. 1113 
(2005). Compare Horton v. Bank One, N. A., 387 F. 3d 426, 
429, 431 (CA5 2004) (for § 1348 purposes, “a national bank is 
not ‘located’ in, and thus [is] not a citizen of, every state in 
which it has a branch”; rather, the provision retains “juris
dictional parity for national banks vis-à-vis state banks and 
corporations”), and Firstar Bank, N. A. v. Faul, 253 F. 3d 
982, 993–994 (CA7 2001) (same), with 388 F. 3d, at 432 (§ 1348 
renders national bank a citizen, not only of the State in which 
its main office is located, but also of every State in which it 
has branch operations), and World Trade Center Properties, 
LLC v. Hartford Fire Ins. Co., 345 F. 3d 154, 161 (CA2 2003) 
(dictum) (same). 

II 

When Congress first authorized national banks in 1863, it 
specified that any “suits, actions, and proceedings by and 
against [them could] be had” in federal court. See Act of 
Feb. 25, 1863, § 59, 12 Stat. 681. National banks thus could 
“sue and be sued in the federal district and circuit courts 

3 Wachovia unsuccessfully moved for rehearing en banc. Six judges 
voted to grant the rehearing petition, three voted to deny it, and four 
recused themselves. Thus the petition failed to garner the required ma
jority of the Circuit’s 13 active judges. No. 03–2061 (CA4, Jan. 28, 2005), 
App. to Pet. for Cert. 57a–58a. 
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solely because they were national banks, without regard to 
diversity, amount in controversy or the existence of a federal 
question in the usual sense.” Mercantile Nat. Bank at Dal
las v. Langdeau, 371 U. S. 555, 565–566 (1963). State banks, 
however, like other state-incorporated entities, could initiate 
actions in federal court only on the basis of diversity of citi
zenship or the existence of a federal question. See Petri v. 
Commercial Nat. Bank of Chicago, 142 U. S. 644, 648–649 
(1892). 

Congress ended national banks’ automatic qualification for 
federal jurisdiction in 1882. An enactment that year pro
vided in relevant part: 

“[T]he jurisdiction for suits hereafter brought by or 
against any association established under any law pro
viding for national-banking associations . . . shall be the 
same as, and not other than, the jurisdiction for suits by 
or against banks not organized under any law of the 
United States which do or might do banking business 
where such national-banking associations may be doing 
business when such suits may be begun[.]” Act of July 
12, 1882, § 4, 22 Stat. 163. 

Under this measure, national banks could no longer invoke 
federal-court jurisdiction solely “on the ground of their Fed
eral origin,” Petri, 142 U. S., at 649; instead, for federal juris
dictional purposes, Congress placed national banks “on the 
same footing as the banks of the state where they were lo
cated,” Leather Manufacturers’ Bank v. Cooper, 120 U. S. 
778, 780 (1887). 

In 1887 revisions to prescriptions on federal jurisdiction, 
Congress replaced the 1882 provision on jurisdiction over na
tional banks and first used the “located” language today con
tained in § 1348. The 1887 provision stated in relevant part: 

“[A]ll national banking associations established under 
the laws of the United States shall, for the purposes of 
all actions by or against them, real, personal or mixed, 
and all suits in equity, be deemed citizens of the States 
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in which they are respectively located; and in such cases 
the circuit and district courts shall not have jurisdiction 
other than such as they would have in cases between 
individual citizens of the same State.” Act of Mar. 3, 
1887, § 4, 24 Stat. 554–555 (emphasis added).4 

Like its 1882 predecessor, the 1887 Act “sought to limit . . .  
the access of national banks to, and their suability in, the 
federal courts to the same extent to which non-national 
banks [were] so limited.” Langdeau, 371 U. S., at 565–566. 

In the Judicial Code of 1911,5 Congress combined two for
merly discrete provisions on proceedings involving national 
banks, but retained without alteration the clause deeming 
national banks to be “citizens of the States in which they are 
respectively located.” Act of Mar. 3, 1911, § 24 (Sixteenth), 
36 Stat. 1091–1093.6 Finally, as part of the 1948 Judicial 

4 The term “established under” did appear in the 1882 and 1887 formula
tions, in both texts as synonymous with the term “organized under.” In 
neither measure is the word used in a locational sense. 

5 Earlier, in 1888, Congress had revised the 1887 prescription by adding 
as a separate paragraph this caveat: “The provisions of this section shall 
not be held to affect the jurisdiction of the courts of the United States in 
cases commenced by the United States or by direction of any officer 
thereof, or cases for winding up the affairs of any such bank.” Act of 
Aug. 13, 1888, § 4, 25 Stat. 436. 

6 In full, the 1911 text stated: 
“The district courts shall have original jurisdiction . . . [o]f all cases 

commenced by the United States, or by direction of any officer thereof, 
against any national banking association, and cases for winding up the 
affairs of any such bank; and of all suits brought by any banking asso
ciation established in the district for which the court is held, under the 
provisions of title ‘National Banks,’ Revised Statutes, to enjoin the Comp
troller of the Currency, or any receiver acting under his direction, as pro
vided by said title. And all national banking associations established 
under the laws of the United States shall, for the purposes of all other 
actions by or against them, real, personal, or mixed, and all suits in equity, 
be deemed citizens of the States in which they are respectively located.” 
36 Stat. 1091–1093. 
The first sentence of this formulation merged the 1888 caveat with text, 
including the word “established,” originally contained in the Act of Dec. 1, 
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Code revision, Congress enacted § 1348 in its current form. 
Act of June 25, 1948, 62 Stat. 933. The provision now reads: 

“The district courts shall have original jurisdiction of 
any civil action commenced by the United States, or by 
direction of any officer thereof, against any national 
banking association, any civil action to wind up the af
fairs of any such association, and any action by a banking 
association established in the district for which the court 
is held, under chapter 2 of Title 12, to enjoin the Comp
troller of the Currency, or any receiver acting under his 
direction, as provided by such chapter. 

“All national banking associations shall, for the pur
poses of all other actions by or against them, be deemed 
citizens of the States in which they are respectively lo
cated.” 28 U. S. C. § 1348. 

III 

The Fourth Circuit panel majority advanced three princi
pal reasons for deciding that Wachovia is “located” in, and 
therefore a “citizen” of, every State in which it maintains 
a branch office. First, consulting dictionaries, the Court of 
Appeals observed that “[i]n ordinary parlance” the term “lo
cated” refers to “physical presence in a place.” 388 F. 3d, at 
416–417 (internal quotation marks omitted). Banks have a 
physical presence, the Fourth Circuit stated, wherever they 
operate branches. Id., at 417. Next, the court noted, “Sec
tion 1348 uses two distinct terms to refer to the presence of 
a banking association: ‘established’ and ‘located.’ ” Id., at 
419. “To give independent meaning” to each word, the 
court said, “it is most reasonable to understand the place 
where a national bank is ‘established’ to refer to a bank’s 
charter location, and to understand the place where it is ‘lo
cated’ to refer to the place or places where it has a physical 

1873, § 629 (Tenth to Eleventh), 18 Stat. 111. The second sentence, includ
ing the word “located,” derives from the 1887 formulation. 
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presence.” Ibid. Finally, the Court of Appeals stressed 
that in Citizens & Southern Nat. Bank v. Bougas, 434 U. S. 
35 (1977), this Court interpreted the term “located” in the 
former venue statute for national banks, see 12 U. S. C. § 94 
(1976 ed.), as encompassing any county in which a bank main
tains a branch office. 388 F. 3d, at 419–420. Reasoning that 
“the jurisdiction and venue statutes pertain to the same sub
ject matter, namely the amenability of national banking asso
ciations to suit in federal court,” the panel majority con
cluded that, “under the in pari materia canon[,] the two 
statutes should be interpreted” consistently. Id., at 422. 

IV 

None of the Court of Appeals’ rationales persuade us to 
read § 1348 to attribute to a national bank, for diversity juris
diction purposes, the citizenship of each State in which the 
bank has established branch operations. First, the term “lo
cated,” as it appears in the National Bank Act, has no fixed, 
plain meaning. In some provisions, the word unquestion
ably refers to a single place: the site of the banking associa
tion’s designated main office. See, e. g., 12 U. S. C. § 52 (na
tional bank’s capital stock certificates must state “the name 
and location of the association”); § 55 (requiring notice of sale 
of capital stock “in a newspaper of the city or town in which 
the bank is located”); § 75 (bank’s regular annual sharehold
ers’ meeting shall be rescheduled when it “falls on a legal 
holiday in the State in which the bank is located”); § 182 (re
quiring publication of a notice of dissolution “in the city or 
town in which the association is located”). In other provi
sions, “located” apparently refers to or includes branch of
fices. See, e. g., § 36( j) (defining “branch” to include “any 
branch place of business located in any State”); § 85 (limiting 
interest rate charged by national bank to “rate allowed by 
the laws of the State, Territory, or District where the bank 
is located”) (construed in OCC Interpretive Letter No. 822 
(Feb. 17, 1998), [1997–1998 Transfer Binder] CCH Fed. Bank
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ing L. Rep. ¶ 81–265, pp. 90, 256–90, 257); 12 U. S. C. § 92 
(permitting national bank to act as insurance agent in certain 
circumstances when bank is “located and doing business in 
any place the population of which does not exceed five thou
sand inhabitants”) (construed in 12 CFR § 7.1001 (2005)).7 

Recognizing the controlling significance of context, we stated 
in Bougas, regarding a venue provision for national banks: 
“There is no enduring rigidity about the word ‘located.’ ” 
434 U. S., at 44. 

Second, Congress may well have comprehended the words 
“located” and “established,” as used in § 1348, not as con
trasting, but as synonymous or alternative terms. When 
Congress enacted § 1348’s statutory predecessors and then 
§ 1348 itself, a national bank was almost always “located” 
only in the State in which it was “established,” under any 
of the proffered definitions of the two words, for, with rare 
exceptions, a national bank could not operate a branch out
side its home State. Not until 1994 did Congress provide 
broad authorization for national banks to establish branches 
across state lines. See supra, at 307–308, n. 2. Congress’ 
use of the two terms may be best explained as a coincidence 
of statutory codification. Deriving from separate provisions 
enacted in different years, the word “established” appearing 
in the first paragraph of § 1348 and the word “located” ap
pearing in the second paragraph were placed in the same 
section in the 1911 revision of the Judicial Code. See supra, 
at 311–312, n. 6. The codifying Act explicitly stated that “so 
far as [its provisions were] substantially the same as exist

7 The Court of Appeals did not overlook these nonuniform uses of the 
word “located” in various provisions of the National Bank Act. See 388 
F. 3d 414, 425 (CA4 2004). Nevertheless, it declared that, in § 1348, “lo
cated” unambiguously means “physically present.” Ibid. (internal quota
tion marks omitted). The court did not say what facilities other than 
branch offices, for example, storage sites or even automated teller ma
chines, would suffice to establish a bank’s physical presence. Cf. Tr. of 
Oral Arg. 36–37 (counsel for respondents stated that an ATM, although an 
arguable question, probably would suffice to locate a bank in a State for 
§ 1348 purposes). 
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ing statutes,” they should “be construed as continuations 
thereof, and not as new enactments.” Act of Mar. 3, 1911, 
§ 294, 36 Stat. 1167; see Federal Intermediate Credit Bank 
of Columbia v. Mitchell, 277 U. S. 213, 216 (1928) (1911 Act 
“was in substance a reenactment of the earlier provisions in 
respect of . . .  jurisdiction”). In this light, it is unsurpris
ing that, in 1947, this Court, referring to a national bank’s 
citizenship under the 1911 Act, used the terms “located” 
and “established” as alternatives. See Cope v. Anderson, 
331 U. S. 461, 467 (“For jurisdictional purposes, a national 
bank is a ‘citizen’ of the state in which it is established 
or located[.]”).8 

Finally, Bougas does not control the meaning of § 1348. 
In that case, we construed a now-repealed venue provision, 
which stated that actions against national banking associa
tions could be filed “in any State, county, or municipal court 
in the county or city in which said association [was] located.” 
434 U. S., at 35–36 (quoting 12 U. S. C. § 94 (1976 ed.)). We 
held that, for purposes of this provision, a national bank was 
located, and venue was therefore proper, in any county or 
city where the bank maintained a branch office. 434 U. S., at 
44–45. True, under the in pari materia canon of statutory 

8 Context also matters in assigning meaning to the word “established.” 
See, e. g., Convention Between the Government of the United States of 
America and the Government of the United Kingdom of Great Britain and 
Northern Ireland for the Avoidance of Double Taxation and the Prevention 
of Fiscal Evasion with Respect to Taxes on Income and on Capital Gains, 
S. Treaty Doc. No. 107–19, Art. 5, pp. 8–9 (2002) (“For the purposes of this 
Convention, the term ‘permanent establishment’ means a fixed place of 
business through which the business of an enterprise is wholly or partly 
carried on . . . .”). Given the character of the proceedings covered by the 
first paragraph of § 1348, see supra, at 312, one might read “established” 
as referring to the bank’s main office as set forth in its articles of associa
tion. Other readings mentioned in Court of Appeals opinions are the 
bank’s principal place of business and the place listed in the bank’s organi
zation certificate. See Horton v. Bank One, N. A., 387 F. 3d 426, 434 (CA5 
2004); Firstar Bank, N. A. v. Faul, 253 F. 3d 982, 992 (CA7 2001). Because 
this issue is not presented by the parties or necessary to today’s decision, 
we express no opinion on it. Cf. ibid. 
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construction, statutes addressing the same subject matter 
generally should be read “ ‘as if they were one law.’ ” Er
lenbaugh v. United States, 409 U. S. 239, 243 (1972) (quoting 
United States v. Freeman, 3 How. 556, 564 (1845)). But 
venue and subject-matter jurisdiction are not concepts of the 
same order. Venue is largely a matter of litigational con
venience; accordingly, it is waived if not timely raised. See, 
e. g., Heckler v. Ringer, 466 U. S. 602, 638, n. 25 (1984) 
(Stevens, J., concurring in judgment in part and dissent
ing in part); Fed. Rule Civ. Proc. 12(h)(1). Subject-matter 
jurisdiction, on the other hand, concerns a court’s compe
tence to adjudicate a particular category of cases; a matter 
far weightier than venue, subject-matter jurisdiction must 
be considered by the court on its own motion, even if 
no party raises an objection. See, e. g., Mansfield, C. & 
L. M. R. Co. v. Swan, 111 U. S. 379, 382 (1884); Fed. Rule 
Civ. Proc. 12(h)(3). 

Cognizant that venue “is primarily a matter of choosing a 
convenient forum,” Leroy v. Great Western United Corp., 443 
U. S. 173, 180 (1979), the Court in Bougas stressed that its 
“interpretation of [the former] § 94 [would] not inconvenience 
the bank or unfairly burden it with distant litigation,” 434 
U. S., at 44, n. 10. Subject-matter jurisdiction, however, 
does not entail an assessment of convenience. It poses a 
“whether,” not a “where” question: Has the Legislature em
powered the court to hear cases of a certain genre? See 
Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U. S. 165, 
168 (1939) (“This basic difference between the court’s power 
and the litigant’s convenience is historic in the federal 
courts.”). Thus, the considerations that account for our de
cision in Bougas are inapplicable to § 1348, a prescription 
governing subject-matter jurisdiction, and the Court of Ap
peals erred in interpreting § 1348 in pari materia with the 
former § 94. 

Significantly, this Court’s reading of the venue provision 
in Bougas effectively aligned the treatment of national banks 
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for venue purposes with the treatment of state banks and 
corporations. For venue in suits against state banks and 
other state-created corporations typically lies wherever 
those entities have business establishments. See 19 C. J. S., 
Corporations § 717(d), p. 374, n. 30 (1990) (under typical state 
venue statutes, “[v]enue in action against domestic corpo
ration can be laid in any county where corporation maintains 
branch office”). By contrast, the Court of Appeals’ decision 
in the instant case severely constricts national banks’ access 
to diversity jurisdiction as compared to the access available 
to corporations generally. For purposes of diversity, a cor
poration surely is not deemed a citizen of every State in 
which it maintains a business establishment. See Penn
sylvania R. Co. v. St.  Louis,  A.  & T. H. R.  Co.,  118 U. S. 
290, 295–296 (1886). Rather, under 28 U. S. C. § 1332(c)(1), 
a corporation is “deemed to be a citizen” only of “any State 
by which it has been incorporated” and “of the State where 
it has its principal place of business.” Accordingly, while 
corporations ordinarily rank as citizens of at most 2 States, 
Wachovia, under the Court of Appeals’ novel citizenship 
rule, would be a citizen of 16 States. See FDIC Institution 
Directory, available at http://www2.fdic.gov/idasp/main.asp.9 

Bougas does not call for this anomalous result. 

9 To achieve complete parity with state banks and other state
incorporated entities, a national banking association would have to be 
deemed a citizen of both the State of its main office and the State of its 
principal place of business. See Horton, 387 F. 3d, at 431, and n. 26; 
Firstar Bank, N. A., 253 F. 3d, at 993–994. Congress has prescribed that 
a corporation “shall be deemed to be a citizen of any State by which it has 
been incorporated and of the State where it has its principal place of 
business.” 28 U. S. C. § 1332(c)(1) (emphasis added). The counterpart 
provision for national banking associations, § 1348, however, does not refer 
to “principal place of business”; it simply deems such associations “citizens 
of the States in which they are respectively located.” The absence of a 
“principal place of business” reference in § 1348 may be of scant practical 
significance for, in almost every case, as in this one, the location of a na
tional bank’s main office and of its principal place of business coincide. 

http://www2.fdic.gov/idasp/main.asp.9


546US2 Unit: $U19 [09-04-08 12:22:30] PAGES PGT: OPLG

318 WACHOVIA BANK, N. A. v. SCHMIDT 

Opinion of the Court 

V 

To summarize, “located,” as its appearances in the banking 
laws reveal, see supra, at 313–314, is a chameleon word; its 
meaning depends on the context in and purpose for which it 
is used. 

In the context of venue, “located” may refer to multiple 
places, for a venue prescription, e. g., the current and former 
12 U. S. C. § 94, presupposes subject-matter jurisdiction and 
simply delineates where within a given judicial system a case 
may be maintained. See, e. g., 28 U. S. C. § 1391(c) (for venue 
purposes, “a corporation shall be deemed to reside in any 
judicial district in which it is subject to personal jurisdiction 
at the time the action is commenced”). 

In contrast, in § 1348, “located” appears in a prescription 
governing not venue but federal-court subject-matter ju
risdiction. Concerning access to the federal court system, 
§ 1348 deems national banks “citizens of the States in which 
they are respectively located.” There is no reason to sup
pose Congress used those words to effect a radical departure 
from the norm. An individual who resides in more than one 
State is regarded, for purposes of federal subject-matter (di
versity) jurisdiction, as a citizen of but one State. See 
Newman-Green, Inc. v. Alfonzo-Larrain, 490 U. S. 826, 828 
(1989) (an individual is deemed a citizen of the State of her 
domicil); Williamson v. Osenton, 232 U. S. 619, 625 (1914) 
(domicil is the “technically preeminent headquarters” of a 
person; “[i]n its nature it is one”). Similarly, a corporation’s 
citizenship derives, for diversity jurisdiction purposes, from 
its State of incorporation and principal place of business. 
§ 1332(c)(1). It is not deemed a citizen of every State in 
which it conducts business or is otherwise amenable to per
sonal jurisdiction. Reading § 1348 in this context, one would 
sensibly “locate” a national bank for the very same purpose, 
i. e., qualification for diversity jurisdiction, in the State des
ignated in its articles of association as its main office. 
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Treating venue and subject-matter jurisdiction prescrip
tions as in pari materia, 388 F. 3d, at 422–423, the Court 
of Appeals majority overlooked the discrete offices of those 
concepts. See supra, at 315–316; cf. Cook, “Substance” and 
“Procedure” in the Conflict of Laws, 42 Yale L. J. 333, 337 
(1933) (“The tendency to assume that a word which appears 
in two or more legal rules, and so in connection with more 
than one purpose, has and should have precisely the same 
scope in all of them, runs all through legal discussions. It 
has all the tenacity of original sin and must constantly be 
guarded against.”). The resulting Fourth Circuit decision 
rendered national banks singularly disfavored corporate bod
ies with regard to their access to federal courts. The lan
guage of § 1348 does not mandate that incongruous outcome, 
nor does this Court’s precedent. 

* * * 

For the reasons stated, the judgment of the United States 
Court of Appeals for the Fourth Circuit is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Thomas took no part in the consideration or deci
sion of this case. 
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New Hampshire’s Parental Notification Prior to Abortion Act, in relevant 
part, prohibits physicians from performing an abortion on a pregnant 
minor until 48 hours after written notice of such abortion is delivered to 
her parent or guardian. The Act does not require notice for an abortion 
necessary to prevent the minor’s death if there is insufficient time to 
provide notice, and permits a minor to petition a judge to authorize her 
physician to perform an abortion without parental notification. The 
Act does not explicitly permit a physician to perform an abortion in 
a medical emergency without parental notification. Respondents, who 
provide abortions for pregnant minors and expect to provide emergency 
abortions for them in the future, filed suit under Rev. Stat. § 1979, 42 
U. S. C. § 1983, claiming that the Act is unconstitutional because it lacks 
a health exception and because of the inadequacy of the life exception 
and the judicial bypass’ confidentiality provision. The District Court 
declared the Act unconstitutional and permanently enjoined its enforce
ment, and the First Circuit affirmed. 

Held: If enforcing a statute that regulates access to abortion would be 
unconstitutional in medical emergencies, invalidating the statute en
tirely is not always necessary or justified, for lower courts may be able 
to render narrower declaratory and injunctive relief. Pp. 326–332. 

(a) As the case comes to this Court, three propositions are estab
lished. First, States have the right to require parental involvement 
when a minor considers terminating her pregnancy. Second, a State 
may not restrict access to abortions that are “ ‘necessary, in appropriate 
medical judgment for preservation of the life or health of the mother.’ ” 
Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 879 
(plurality opinion). Third, New Hampshire has not taken issue with 
the case’s factual basis: In a very small percentage of cases, pregnant 
minors need immediate abortions to avert serious and often irreversible 
damage to their health. New Hampshire has conceded that, under this 
Court’s cases, it would be unconstitutional to apply the Act in a manner 
that subjects minors to significant health risks. Pp. 326–328. 
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(b) Generally speaking, when confronting a statute’s constitutional 
flaw, this Court tries to limit the solution to the problem, preferring to 
enjoin only the statute’s unconstitutional applications while leaving the 
others in force, see United States v. Raines, 362 U. S. 17, 20–22, or to 
sever its problematic portions while leaving the remainder intact, 
United States v. Booker, 543 U. S. 220, 227–229. Three interrelated 
principles inform the Court’s approach to remedies. First, the Court 
tries not to nullify more of a legislature’s work than is necessary. Sec
ond, mindful that its constitutional mandate and institutional compe
tence are limited, the Court restrains itself from “rewrit[ing] state law 
to conform it to constitutional requirements.” Virginia v. American 
Booksellers Assn., Inc., 484 U. S. 383, 397. Third, the touchstone for 
any decision about remedy is legislative intent. After finding an appli
cation or portion of a statute unconstitutional, the Court must ask: 
Would the legislature have preferred what is left of its statute to no 
statute at all? See generally, e. g., Booker, supra, at 227. Here, the 
courts below chose the most blunt remedy—permanently enjoining the 
Act’s enforcement and thereby invalidating it entirely. They need not 
have done so. In Stenberg v. Carhart, 530 U. S. 914—where this Court 
invalidated Nebraska’s “partial birth abortion” law in its entirety for 
lacking a health exception—the parties did not ask for, and this Court 
did not contemplate, relief more finely drawn, but here New Hampshire 
asked for and respondents recognized the possibility of a more modest 
remedy. Only a few applications of the Act would present a constitu
tional problem. So long as they are faithful to legislative intent, then, 
in this case the lower courts can issue a declaratory judgment and 
an injunction prohibiting the Act’s unconstitutional application. On 
remand, they should determine in the first instance whether the leg
islature intended the statute to be susceptible to such a remedy. 
Pp. 328–331. 

(c) Because an injunction prohibiting unconstitutional applications or 
a holding that consistency with legislative intent requires invalidating 
the statute in toto should obviate any concern about the Act’s life excep
tion, this Court need not pass on the lower courts’ alternative holding. 
If the Act survives in part on remand, the Court of Appeals should 
address respondents’ separate objection to the judicial bypass’ con
fidentiality provision. P. 332. 

390 F. 3d 53, vacated and remanded. 

O’Connor, J., delivered the opinion for a unanimous Court. 

Kelly A. Ayotte, Attorney General of New Hampshire, 
petitioner, argued the cause pro se. With her on the briefs 
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were Michael A. Delaney, Deputy Attorney General, Daniel 
J. Mullen, Associate Attorney General, and Laura E. B. 
Lombardi and Anthony I. Blenkinsop, Assistant Attorneys 
General. 

Solicitor General Clement argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief were Assistant Attorney General Keisler, Kan
non K. Shanmugam, and Marleigh D. Dover. 

Jennifer Dalven argued the cause for respondents. With 
her on the briefs were Steven R. Shapiro, Louise Melling, 
Talcott Camp, Corinne Schiff, Brigitte Amiri, Diana Kas
dan, Lawrence A. Vogelman, and Dara Klassel.* 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, Barry R. McBee, First 
Assistant Attorney General, Edward D. Burbach, Deputy Attorney Gen
eral, R. Ted Cruz, Solicitor General, and Joel L. Thollander, Assistant 
Solicitor General, and by the Attorneys General for their respective States 
as follows: Troy King of Alabama, Mike Beebe of Arkansas, John W. Suth
ers of Colorado, M. Jane Brady of Delaware, Charles J. Crist, Jr., of Flor
ida, Lawrence G. Wasden of Idaho, Phill Kline of Kansas, Michael A. Cox 
of Michigan, Jim Hood of Mississippi, Wayne Stenehjem of North Dakota, 
Jim Petro of Ohio, Thomas W. Corbett, Jr., of Pennsylvania, Lawrence E. 
Long of South Dakota, Paul G. Summers of Tennessee, Mark L. Shurtleff 
of Utah, Judith Williams Jagdmann of Virginia, and Patrick J. Crank 
of Wyoming; for the American Association of Pro Life Obstetricians and 
Gynecologists et al. by Steven H. Aden; for the American Center for Law 
and Justice by Jay Alan Sekulow, Thomas P. Monaghan, Stuart J. Roth, 
and Walter M. Weber; for the Association of American Physicians & Sur
geons et al. by Dorinda C. Bordlee, Nikolas T. Nikas, and James L. 
Hirsen; for the Eagle Forum Education & Legal Defense Fund by Andrew 
L. Schlafly; for the Family Research Council, Inc., et al. by Robert P. 
George; for the National Legal Foundation by Barry C. Hodge; for New 
Hampshire Legislators by Teresa Stanton Collett; for the Rutherford In
stitute by John W. Whitehead and James J. Knicely; for the Thomas More 
Society by Paul Benjamin Linton and Thomas Brejcha; for the United 
States Conference of Catholic Bishops et al. by Mark E. Chopko and Mi
chael F. Moses; for University Faculty for Life by Richard G. Wilkins; for 
Alaska Lieutenant Governor Loren Leman et al. by Kevin Gilbert Clark
son; for Minnesota Governor Tim Pawlenty et al. by Ms. Collett; for Har
lon Reeves by Kelly Shackelford; for Margie Riley et al. by James Joseph 
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Justice O’Connor delivered the opinion of the Court. 

We do not revisit our abortion precedents today, but rather 
address a question of remedy: If enforcing a statute that reg
ulates access to abortion would be unconstitutional in medi
cal emergencies, what is the appropriate judicial response? 
We hold that invalidating the statute entirely is not always 
necessary or justified, for lower courts may be able to render 
narrower declaratory and injunctive relief. 

I 
A 

In 2003, New Hampshire enacted the Parental Notifica
tion Prior to Abortion Act. N. H. Rev. Stat. Ann. §§ 132:24– 
132:28 (2005). The Act prohibits physicians from perform
ing an abortion on a pregnant minor (or a woman for whom 
a guardian or conservator has been appointed) until 48 hours 
after written notice of the pending abortion is delivered 

Lynch, Jr.; for New Hampshire State Representative Kathleen Souza 
et al. by Clarke D. Forsythe and Denise M. Burke; and for James P. Weiers 
et al. by Len L. Munsil. 

Briefs of amici curiae urging affirmance were filed for the American 
College of Obstetricians and Gynecologists et al. by A. Stephen Hut, Jr., 
and Kimberly A. Parker; for the Center for Adolescent Health & the Law 
et al. by Elizabeth B. McCallum, Susan Frietsche, and David S. Cohen; 
for the Center for Reproductive Rights et al. by Sanford M. Cohen, Simon 
Heller, and Priscilla Smith; for the National Coalition Against Domestic 
Violence et al. by Maria T. Vullo and Julie Goldscheid; for Organizations 
Committed to Women’s Equality by Jennifer K. Brown; for the Religious 
Coalition for Reproductive Choice et al. by Caroline M. Brown; for New 
Hampshire Governor John H. Lynch by Katherine M. Hanna; and for New 
Hampshire State Representative Terie Norelli et al. by Kenneth J. Barnes. 

Briefs of amici curiae were filed for the Horatio R. Storer Foundation, 
Inc., by James Bopp, Jr., and Thomas J. Marzen; for the Legal Defense 
for Unborn Children by Alan Ernest; for Liberty Counsel by Mathew D. 
Staver, Erik W. Stanley, Rena M. Lindevaldsen, and Mary E. McAlister; 
for NARAL Pro-Choice America Foundation et al. by Elizabeth A. Caven
dish, James P. Joseph, and Leslie M. Hill; and for Maureen L. Curley 
et al. by Philip D. Moran. 
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to her parent or guardian. § 132:25(I). Notice may be de
livered personally or by certified mail. §§ 132:25(II), (III). 
Violations of the Act are subject to criminal and civil penal
ties. § 132:27. 

The Act allows for three circumstances in which a physi
cian may perform an abortion without notifying the minor’s 
parent. First, notice is not required if “[t]he attending 
abortion provider certifies in the pregnant minor’s record 
that the abortion is necessary to prevent the minor’s death 
and there is insufficient time to provide the required notice.” 
§ 132:26(I)(a). Second, a person entitled to receive notice 
may certify that he or she has already been notified. 
§ 132:26(I)(b). Finally, a minor may petition a judge to au
thorize her physician to perform an abortion without paren
tal notification. The judge must so authorize if he or she 
finds that the minor is mature and capable of giving informed 
consent, or that an abortion without notification is in the mi
nor’s best interests. § 132:26(II). These judicial bypass 
proceedings “shall be confidential and shall be given prece
dence over other pending matters so that the court may 
reach a decision promptly and without delay,” and access to 
the courts “shall be afforded [to the] pregnant minor 24 hours 
a day, 7 days a week.” §§ 132:26(II)(b), (c). The trial and 
appellate courts must each rule on bypass petitions within 
seven days. Ibid. 

The Act does not explicitly permit a physician to per
form an abortion in a medical emergency without parental 
notification. 

B 

Respondents are Dr. Wayne Goldner, an obstetrician and 
gynecologist who has a private practice in Manchester, and 
three clinics that offer reproductive health services. All 
provide abortions for pregnant minors, and each anticipates 
having to provide emergency abortions for minors in the fu
ture. Before the Act took effect, respondents brought suit 
under 42 U. S. C. § 1983, alleging that the Act is unconstitu
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tional because it fails “to allow a physician to provide a 
prompt abortion to a minor whose health would be endan
gered” by delays inherent in the Act. App. 10 (Complaint, 
¶ 24). Respondents also challenged the adequacy of the 
Act’s life exception and of the judicial bypass’ confidential
ity provision. 

The District Court declared the Act unconstitutional, see 
28 U. S. C. § 2201(a), and permanently enjoined its enforce
ment. It held, first, that the Act was invalid for failure “on 
its face [to] comply with the constitutional requirement that 
laws restricting a woman’s access to abortion must provide 
a health exception.” Planned Parenthood of Northern New 
Eng. v. Heed, 296 F. Supp. 2d 59, 65 (NH 2003). It also found 
that the Act’s judicial bypass would not operate expedi
tiously enough in medical emergencies. In the alternative, 
the District Court held the Act’s life exception unconstitu
tional because it requires physicians to certify with impossi
ble precision that an abortion is “necessary” to avoid death, 
and fails to protect their good faith medical judgment. 

The Court of Appeals for the First Circuit affirmed. Cit
ing our decisions in Stenberg v. Carhart, 530 U. S. 914, 929– 
930 (2000), Planned Parenthood of Southeastern Pa. v. 
Casey, 505 U. S. 833, 879 (1992) (plurality opinion), and Roe 
v. Wade, 410 U. S. 113, 164–165 (1973), it observed: “Comple
menting the general undue burden standard [for reviewing 
abortion regulations], the Supreme Court has also identified 
a specific and independent constitutional requirement that 
an abortion regulation must contain an exception for the 
preservation of the pregnant woman’s health.” Planned 
Parenthood of Northern New Eng. v. Heed, 390 F. 3d 53, 58 
(2004). It went on to conclude that the Act is unconstitu
tional because it does not contain an explicit health excep
tion, and its judicial bypass, along with other provisions of 
state law, is no substitute. The Court of Appeals further 
found the Act unconstitutional because, in its view, the life 
exception forces physicians to gamble with their patients’ 
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lives by prohibiting them from performing an abortion with
out notification until they are certain that death is imminent, 
and is intolerably vague. Because the district and appellate 
courts permanently enjoined the Act’s enforcement on the 
basis of the above infirmities, neither reached respondents’ 
objection to the judicial bypass’ confidentiality provision. 

We granted certiorari, 544 U. S. 1048 (2005), to decide 
whether the courts below erred in invalidating the Act in its 
entirety because it lacks an exception for the preservation of 
pregnant minors’ health. We now vacate and remand for 
the Court of Appeals to reconsider its choice of remedy. 

II 

As the case comes to us, three propositions—two legal and 
one factual—are established. First, States unquestionably 
have the right to require parental involvement when a mi
nor considers terminating her pregnancy, because of their 
“strong and legitimate interest in the welfare of [their] young 
citizens, whose immaturity, inexperience, and lack of judg
ment may sometimes impair their ability to exercise their 
rights wisely.” Hodgson v. Minnesota, 497 U. S. 417, 444– 
445 (1990) (opinion of Stevens, J.).1 Accordingly, we have 

1 Forty-four States, including New Hampshire, have parental involve
ment (that is, consent or notification) laws. Thirty-eight of those laws 
have explicit exceptions for health or medical emergencies. Ala. Code 
§ 26–21–5 (1992); Alaska Stat. § 18.16.060 (2004); Ariz. Rev. Stat. Ann. § 36– 
2152(G)(2) (West 2003); Ark. Code Ann. §§ 20–16–802(2), 20–16–805(1) 
(2005 Supp.); Cal. Health & Safety Code Ann. § 123450 (West 1996); Colo. 
Rev. Stat. § 12–37.5–103(5) (2004); Del. Code Ann., Tit. 24, §§ 1782(d), 1787 
(1997); Fla. Stat. Ann. §§ 390.01114(2)(d), (3)(b) (West Supp. 2006); Ga. Code 
Ann. § 15–11–116 (2005); Idaho Code § 18–609A(1)(a)(v) (Lexis Cum. Supp. 
2005); Ill. Comp. Stat., ch. 750, § 70/10 (West 2004); Ind. Code § 16–34–2–4 
(West 2004); Iowa Code § 135L.3 (2005); Kan. Stat. Ann. § 65–6705(j)(1)(B) 
(2002); Ky. Rev. Stat. Ann. §§ 311.720, 311.732 (West Supp. 2005); La. Stat. 
Ann. § 40:1299.35.12 (West Supp. 2005); Mass. Gen. Laws, ch. 112, § 12S 
(West 2004); Mich. Comp. Laws Ann. §§ 722.902(b), 722.905 (West 2002); 
Miss. Code Ann. § 41–41–57 (2005); Mont. Code Ann. §§ 50–20–203(5), 
50–20–208 (2005); Neb. Rev. Stat. § 71–6906(1) (2003); Nev. Rev. Stat. 
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long upheld state parental involvement statutes like the Act 
before us, and we cast no doubt on those holdings today. 
See, e. g., Lambert v. Wicklund, 520 U. S. 292 (1997) (per cu
riam); Casey, supra, at 899 ( joint opinion); Ohio v. Akron 
Center for Reproductive Health, 497 U. S. 502, 510–519 
(1990); Hodgson, 497 U. S., at 461 (O’Connor, J., concurring 
in part and concurring in judgment in part); id., at 497–501 
(Kennedy, J., concurring in judgment in part and dissenting 
in part).2 

Second, New Hampshire does not dispute, and our prece
dents hold, that a State may not restrict access to abortions 
that are “ ‘necessary, in appropriate medical judgment, for 
the preservation of the life or health of the mother.’ ” Casey, 

§ 442.255(1) (2003); N. J. Stat. Ann. §§ 9:17A–1.3, 9:17A–1.6 (West 2002); 
N. M. Stat. Ann. § 30–5–1 (2004); N. C. Gen. Stat. Ann. § 90–21.9 (Lexis 
2003); N. D. Cent. Code Ann. §§ 14–02.1–03(1), 14–02.1–03.1(2) (Lexis 
2004); Ohio Rev. Code Ann. § 2919.121(D) (Lexis 2003); Okla. Stat., Tit. 63, 
§ 1–740.2(B) (West Cum. Supp. 2006); 18 Pa. Cons. Stat. §§ 3203, 3206 
(2002); R. I. Gen. Laws § 23–4.7–4 (1996); S. C. Code Ann. § 44–41–30(C)(1) 
(2002); 2005 S. D. Laws p. 189; Tenn. Code Ann. § 37–10–305 (2005); Tex. 
Occ. Code Ann. § 164.052(a)(19) (West Cum. Supp. 2005), Tex. S. B. 419, 
§ 1.42(a)(19) (2005) (enrolled); Utah Code Ann. §§ 76–7–301(2), 76–7–305 
(Lexis Supp. 2005); Va. Code Ann. § 18.2–76 (2004); W. Va. Code § 16–2F–5 
(Lexis 2001); Wis. Stat. § 48.375 (2003–2004). Two States give physicians 
sufficient discretion to perform an abortion to protect minors’ health. Me. 
Rev. Stat. Ann., Tit. 22, § 1597–A (2004); Md. Health Code Ann. § 20–103 
(2005). Four, including New Hampshire, make no exception for minors’ 
health in an emergency. N. H. Stat. § 132:26 (2005); Minn. Stat. § 144.343 
(2004); Mo. Rev. Stat. § 188.028 (2000); Wyo. Stat. Ann. § 35–6–118 (2003). 

2 It is the sad reality, however, that young women sometimes lack a 
loving and supportive parent capable of aiding them “to exercise their 
rights wisely.” Hodgson, 497 U. S., at 444 (opinion of Stevens, J.); see 
id., at 450–451, and n. 36 (opinion of the Court) (holding unconstitutional 
a statute requiring notification of both parents, and observing that “the 
most common reason” young women did not notify a second parent was 
that the second parent “was a child- or spouse-batterer, and notification 
would have provoked further abuse” (citation omitted)). See also Depart
ment of Health and Human Services, Administration on Children, Youth 
and Families, Child Maltreatment 2003, p. 63 (2005) (parents were the 
perpetrators in 79.7% of cases of reported abuse or neglect). 
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505 U. S., at 879 (plurality opinion) (quoting Roe, 410 U. S., 
at 164–165); see also Thornburgh v. American College of Ob
stetricians and Gynecologists, 476 U. S. 747, 768–769 (1986); 
Planned Parenthood Assn. of Kansas City, Mo., Inc. v. Ash
croft, 462 U. S. 476, 482–486 (1983) (opinion of Powell, J.); 
Planned Parenthood of Central Mo. v. Danforth, 428 U. S. 
52, 79 (1976). 

Third, New Hampshire has not taken real issue with the 
factual basis of this litigation: In some very small percentage 
of cases, pregnant minors, like adult women, need immediate 
abortions to avert serious and often irreversible damage to 
their health. See 296 F. Supp. 2d, at 65, n. 4. 

New Hampshire has maintained that in most if not all 
cases, the Act’s judicial bypass and the State’s “competing 
harms” statutes should protect both physician and patient 
when a minor needs an immediate abortion. See N. H. Rev. 
Stat. Ann. § 627:3(I) (1996) (for criminal liability, “[c]onduct 
which the actor believes to be necessary to avoid harm to . . . 
another is justifiable if the desirability and urgency of avoid
ing such harm outweigh, according to ordinary standards of 
reasonableness, the harm sought to be prevented by the stat
ute defining the offense charged”); § 627:1 (similar for civil 
liability). But the District Court and Court of Appeals 
found neither of these provisions to protect minors’ health 
reliably in all emergencies. 296 F. Supp. 2d, at 65–66; 390 
F. 3d, at 61–62. And New Hampshire has conceded that, 
under our cases, it would be unconstitutional to apply the 
Act in a manner that subjects minors to significant health 
risks. See Reply Brief for Petitioner 2, 8, 11; Tr. of Oral 
Arg. 6, 14. 

III 

We turn to the question of remedy: When a statute re
stricting access to abortion may be applied in a manner that 
harms women’s health, what is the appropriate relief? Gen
erally speaking, when confronting a constitutional flaw in a 
statute, we try to limit the solution to the problem. We pre
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fer, for example, to enjoin only the unconstitutional applica
tions of a statute while leaving other applications in force, 
see United States v. Raines, 362 U. S. 17, 20–22 (1960), or to 
sever its problematic portions while leaving the remainder 
intact, United States v. Booker, 543 U. S. 220, 227–229 (2005). 

Three interrelated principles inform our approach to reme
dies. First, we try not to nullify more of a legislature’s 
work than is necessary, for we know that “[a] ruling of uncon
stitutionality frustrates the intent of the elected representa
tives of the people.” Regan v. Time, Inc., 468 U. S. 641, 652 
(1984) (plurality opinion). It is axiomatic that a “statute 
may be invalid as applied to one state of facts and yet valid 
as applied to another.” Dahnke-Walker Milling Co. v. 
Bondurant, 257 U. S. 282, 289 (1921). Accordingly, the “nor
mal rule” is that “partial, rather than facial, invalidation is 
the required course,” such that a “statute may . . . be de
clared invalid to the extent that it reaches too far, but other
wise left intact.” Brockett v. Spokane Arcades, Inc., 472 
U. S. 491, 504 (1985); see also Tennessee v. Garner, 471 U. S. 
1 (1985); United States v. Grace, 461 U. S. 171, 180–183 (1983). 

Second, mindful that our constitutional mandate and insti
tutional competence are limited, we restrain ourselves from 
“rewrit[ing] state law to conform it to constitutional require
ments” even as we strive to salvage it. Virginia v. Ameri
can Booksellers Assn., Inc., 484 U. S. 383, 397 (1988). Our 
ability to devise a judicial remedy that does not entail quint
essentially legislative work often depends on how clearly we 
have already articulated the background constitutional rules 
at issue and how easily we can articulate the remedy. In 
United States v. Grace, supra, at 180–183, for example, we 
crafted a narrow remedy much like the one we contemplate 
today, striking down a statute banning expressive displays 
only as it applied to public sidewalks near the Supreme 
Court but not as it applied to the Supreme Court Building 
itself. We later explained that the remedy in Grace was a 
“relatively simple matter” because we had previously dis
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tinguished between sidewalks and buildings in our First 
Amendment jurisprudence. United States v. Treasury Em
ployees, 513 U. S. 454, 479, n. 26 (1995). But making distinc
tions in a murky constitutional context, or where line
drawing is inherently complex, may call for a “far more 
serious invasion of the legislative domain” than we ought to 
undertake. Ibid. 

Third, the touchstone for any decision about remedy is leg
islative intent, for a court cannot “use its remedial powers to 
circumvent the intent of the legislature.” Califano v. West
cott, 443 U. S. 76, 94 (1979) (Powell, J., concurring in part and 
dissenting in part); see also Dorchy v. Kansas, 264 U. S. 286, 
289–290 (1924) (opinion for the Court by Brandeis, J.). After 
finding an application or portion of a statute unconstitu
tional, we must next ask: Would the legislature have pre
ferred what is left of its statute to no statute at all? See 
generally Booker, supra, at 227; Minnesota v. Mille Lacs 
Band of Chippewa Indians, 526 U. S. 172, 191 (1999); Alaska 
Airlines, Inc. v. Brock, 480 U. S. 678, 684 (1987); Champlin 
Refining Co. v. Corporation Comm’n of Okla., 286 U. S. 210, 
234 (1932); The Employers’ Liability Cases, 207 U. S. 463, 
501 (1908); Allen v. Louisiana, 103 U. S. 80, 83–84 (1881); 
Trade-Mark Cases, 100 U. S. 82, 97–98 (1879). All the while, 
we are wary of legislatures who would rely on our interven
tion, for “[i]t would certainly be dangerous if the legislature 
could set a net large enough to catch all possible offenders, 
and leave it to the courts to step inside” to announce to whom 
the statute may be applied. United States v. Reese, 92 U. S. 
214, 221 (1876). “This would, to some extent, substitute the 
judicial for the legislative department of the government.” 
Ibid. 

In this case, the courts below chose the most blunt rem
edy—permanently enjoining the enforcement of New Hamp
shire’s parental notification law and thereby invalidating it 
entirely. That is understandable, for we, too, have previ
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ously invalidated an abortion statute in its entirety because 
of the same constitutional flaw. In Stenberg, we addressed 
a Nebraska law banning so-called “partial birth abortion” un
less the procedure was necessary to save the pregnant wom
an’s life. We held Nebraska’s law unconstitutional because 
it lacked a health exception. 530 U. S., at 930 (lack of a 
health exception was an “independent reaso[n]” for finding 
the ban unconstitutional). But the parties in Stenberg did 
not ask for, and we did not contemplate, relief more finely 
drawn. 

In the case that is before us, however, we agree with New 
Hampshire that the lower courts need not have invalidated 
the law wholesale. Respondents, too, recognize the possibil
ity of a modest remedy: They pleaded for any relief “just and 
proper,” App. 13 (Complaint), and conceded at oral argument 
that carefully crafted injunctive relief may resolve this case, 
Tr. of Oral Arg. 38, 40. Only a few applications of New 
Hampshire’s parental notification statute would present a 
constitutional problem. So long as they are faithful to legis
lative intent, then, in this case the lower courts can issue a 
declaratory judgment and an injunction prohibiting the stat
ute’s unconstitutional application. 

There is some dispute as to whether New Hampshire’s leg
islature intended the statute to be susceptible to such a 
remedy. New Hampshire notes that the Act contains a 
severability clause providing that “[i]f any provision of this 
subdivision or the application thereof to any person or cir
cumstance is held invalid, such invalidity shall not affect the 
provisions or applications of this subdivision which can be 
given effect without the invalid provisions or applications.” 
§ 132:28. Respondents, on the other hand, contend that New 
Hampshire legislators preferred no statute at all to a statute 
enjoined in the way we have described. Because this is an 
open question, we remand for the lower courts to determine 
legislative intent in the first instance. 
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IV 

Either an injunction prohibiting unconstitutional applica
tions or a holding that consistency with legislative intent re
quires invalidating the statute in toto should obviate any 
concern about the Act’s life exception. We therefore need 
not pass on the lower courts’ alternative holding. Finally, if 
the Act does survive in part on remand, the Court of Appeals 
should address respondents’ separate objection to the judi
cial bypass’ confidentiality provision. The judgment of the 
Court of Appeals is vacated, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 
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RICE, WARDEN, et al. v. COLLINS 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–52. Argued December 5, 2005—Decided January 18, 2006 

After the prosecutor struck a young, African-American woman, Juror 16, 
from the panel at respondent Collins’ state-court drug trial, Collins ob
jected that the strike was made on account of Juror 16’s race. As race
neutral explanations for the strike, the prosecutor said that Juror 16 
had rolled her eyes in response to a question from the court; that she 
was young and might be too tolerant of a drug crime; and that she was 
single and lacked ties to the community. In rejecting Collins’ challenge, 
the trial court declared that it did not observe the complained-of de
meanor by Juror 16, but noted that she was youthful, as was a white 
male juror also dismissed by peremptory challenge, and stated it would 
give the prosecutor “the benefit of the doubt.” The prosecutor had also 
referred to Juror 16’s gender in explaining the strike, but the trial court 
disallowed any reliance on that ground. The California Court of Appeal 
upheld the conviction and the trial court’s ruling on the peremptory 
challenge, finding that the prosecutor permissibly excluded Juror 16 
based on her youth. Even if youth was not a legitimate reason to exer
cise a peremptory challenge, said the court, Juror 16’s demeanor sup
ported the strike; nothing in the record suggested the trial court failed 
to conduct a searching inquiry of the prosecutor’s reasons for striking 
her. The California Supreme Court denied review. The Federal Dis
trict Court dismissed Collins’ habeas petition with prejudice, but the 
Ninth Circuit reversed and remanded, concluding that, under the Anti
terrorism and Effective Death Penalty Act of 1996 (AEDPA), the State 
Court of Appeal’s affirmance was based on an unreasonable factual de
termination in light of the evidence presented at trial. 

Held: The Ninth Circuit’s attempt to use a set of debatable inferences to 
set aside the state court’s conclusion does not satisfy AEDPA’s require
ments for granting habeas relief. Pp. 338–342. 

(a) Under Batson v. Kentucky, 476 U. S. 79, 98, a defendant’s chal
lenge to a peremptory strike allegedly based on race requires, inter 
alia, that the trial court determine whether the defendant has carried 
his burden of proving purposeful discrimination. This involves evaluat
ing “the persuasiveness of the [prosecutor’s proffered] justification” for 
the strike, but “the ultimate burden of persuasion regarding racial moti
vation rests with, and never shifts from, the opponent of the strike.” 
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Purkett v. Elem, 514 U. S. 765, 768. Because, under AEDPA, a federal 
habeas court must find the state-court conclusion “an unreasonable de
termination of the facts in light of the evidence presented in the State 
court proceeding,” 28 U. S. C. § 2254(d)(2), a federal court can only grant 
Collins’ petition if it was unreasonable to credit the prosecutor’s race
neutral explanations for the Batson challenge. P. 338. 

(b) Though the Ninth Circuit recited the proper standard of review, 
it improperly substituted its evaluation of the record for that of the 
state trial court, which, under § 2254(d)(2), did not make an unreasonable 
determination of the facts in light of the evidence presented. Noting 
that the trial court had not witnessed Juror 16’s purported eye rolling, 
the Ninth Circuit concluded that no reasonable factfinder could have 
accepted the prosecutor’s rendition of the alleged incident because the 
prosecutor had completely undermined her own credibility based on 
three considerations: her erroneous statement that another prospective 
African-American juror, Juror 19, was “young” when, in fact, she was a 
grandmother; the prosecutor’s improper attempt to use gender as a 
basis for exclusion; and the Court of Appeals’ skepticism toward the 
prosecutor’s explanation that she struck Juror 16 in part because of her 
youth and lack of ties to the community. As to the first reason, because 
the prosecutor’s reference to Juror 19’s youth occurred during a discus
sion of three prospective jurors, two of whom were, indeed, young, it is 
quite plausible that the prosecutor simply misspoke. It is a tenuous 
inference to say that an accidental reference with respect to one juror 
undermines the prosecutor’s credibility with respect to another. Sec
ond, the Ninth Circuit assigned the prosecutor’s reference to Juror 16’s 
gender more weight than it can bear, given that the prosecutor provided 
a number of other permissible and plausible race-neutral reasons for 
excluding her. Collins provides no argument why this matter demon
strates that a reasonable factfinder must conclude the prosecutor lied 
about the eye rolling and struck Juror 16 based on her race. Finally, 
even if the prosecutor’s concerns about Juror 16’s youth and lack of 
community ties were overly cautious, her wariness could be seen as race 
neutral, for she used a peremptory strike on a white male juror, Juror 
6, with the same characteristics. Viewing the foregoing concerns to
gether, the most generous reading would suggest only that the trial 
court had reason to question the prosecutor’s credibility regarding Juror 
16’s alleged improper demeanor. That does not, however, compel the 
conclusion that the trial court had no permissible alternative but to re
ject the prosecutor’s race-neutral justifications and conclude Collins had 
shown a Batson violation. Reasonable minds reviewing the record 
might disagree about the prosecutor’s credibility, but on habeas review 



546US2 Unit: $U21 [08-25-08 09:07:29] PAGES PGT: OPIN

335 Cite as: 546 U. S. 333 (2006) 

Opinion of the Court 

that does not suffice to supersede the trial court’s credibility determina
tion. Pp. 339–342. 

365 F. 3d 667, reversed and remanded. 

Kennedy, J., delivered the opinion for a unanimous Court. Breyer, 
J., filed a concurring opinion, in which Souter, J., joined, post, p. 342. 

Bill Lockyer, Attorney General of California, argued the 
cause for petitioners. With him on the briefs were Manuel 
M. Medeiros, State Solicitor General, Robert R. Anderson, 
Chief Assistant Attorney General, Pamela C. Hamanaka, 
Senior Assistant Attorney General, Kristofer Jorstad, Dep
uty Attorney General, Erika D. Jackson, Deputy Attorney 
General, and Donald E. De Nicola, Deputy Solicitor General. 

Mark R. Drozdowski, by appointment of the Court, post, 
p. 807, argued the cause for respondent. With him on the 
brief were Maria E. Stratton and Karyn H. Bucur.* 

Justice Kennedy delivered the opinion of the Court. 

Concerned that, in this habeas corpus case, a federal court 
set aside reasonable state-court determinations of fact in 
favor of its own debatable interpretation of the record, we 
granted certiorari. Our review confirms that the Court of 
Appeals for the Ninth Circuit erred, misapplying settled 
rules that limit its role and authority. 

*Briefs of amici curiae urging reversal were filed for the State of Ari
zona et al. by Brian Sandoval, Attorney General of Nevada, David K. 
Neidert, Senior Deputy Attorney General, by Christopher L. Morano, 
Chief State’s Attorney of Connecticut, and by the Attorneys General for 
their respective States as follows: Terry Goddard of Arizona, John W. 
Suthers of Colorado, Lawrence G. Wasden of Idaho, Tom Miller of Iowa, 
Thomas F. Reilly of Massachusetts, Mike Cox of Michigan, Jim Petro of 
Ohio, Hardy Meyers of Oregon, Henry D. McMaster of South Carolina, 
Larry Long of South Dakota, Paul G. Summers of Tennessee, Greg Abbott 
of Texas, Mark L. Shurtleff of Utah, and Rob McKenna of Washington; 
and for the Criminal Justice Legal Foundation by Kent S. Scheidegger and 
Charles L. Hobson. 
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I 

After a 4-day trial in the Superior Court of California for 
the County of Los Angeles, a jury convicted Steven Martell 
Collins on one count of possessing cocaine. The conviction 
was all the more serious because it subjected him to Califor
nia’s three strikes rule for sentencing. The question at issue 
in this federal habeas corpus action, however, is the Califor
nia courts’ rejection of Collins’ argument that the prosecutor 
struck a young, African-American woman, Juror 16, from the 
panel on account of her race. A second African-American 
juror was also the subject of a peremptory strike, and al
though Collins challenged that strike in the trial court, on 
appeal he objected only to the excusal of Juror 16. 

Even prior to this Court’s decision in Batson v. Kentucky, 
476 U. S. 79 (1986), California courts barred peremptory chal
lenges to jurors based on race. People v. Wheeler, 22 Cal. 
3d 258, 583 P. 2d 748 (1978). Although our recent decision 
in Johnson v. California, 545 U. S. 162 (2005), disapproved 
of the manner in which Wheeler and Batson were imple
mented in some California cases, the state courts in this case 
used the correct analytical framework in considering and rul
ing upon the objection to the prosecutorial strike. 

As race-neutral explanations for striking Juror 16, the 
prosecutor said that Juror 16 had rolled her eyes in response 
to a question from the court; that Juror 16 was young and 
might be too tolerant of a drug crime; and that Juror 16 was 
single and lacked ties to the community. A further, more 
troubling part of the prosecutor’s unorganized explanation 
was her reference to Juror 16’s gender. The trial court, cor
rectly, disallowed any reliance on that ground. The trial 
court, furthermore, which had the benefit of observing the 
prosecutor firsthand over the course of the proceedings, re
jected Collins’ challenge. 

“With regard to 016, the court, frankly, did not ob
serve the demeanor of Ms. 016 that was complained of by 
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the District Attorney; however, Ms. 016 was a youthful 
person, as was [a white male juror the prosecutor also 
dismissed by peremptory challenge]. And one or more 
prospective jurors also. 

“The Court is prepared to give the District Attorney 
the benefit of the doubt as to Ms. 016.” 2 App. 14–15. 

The California Court of Appeal upheld the conviction and 
the trial court’s ruling on the peremptory challenge. People 
v. Collins, No. B106939 (Dec. 12, 1997), App. H to Pet. for 
Cert. 112–117. In its view, youth was a legitimate reason 
to exercise a peremptory challenge; and, even if it were not, 
Juror 16’s demeanor also supported the strike. Id., at 116. 
According to its review of the record, nothing suggested the 
trial court failed to conduct a searching inquiry of the prose
cutor’s reasons for striking Juror 16. Id., at 116–117. The 
appeals court thus upheld the trial court’s ultimate conclu
sion to credit the prosecutor. Ibid. Without comment, the 
Supreme Court of California denied Collins’ petition for re
view. App. F, id., at 96. 

Collins sought collateral relief on this claim in federal 
court. The United States District Court for the Central 
District of California dismissed with prejudice Collins’ peti
tion for a writ of habeas corpus. App. D, id., at 91. A di
vided panel of the Court of Appeals for the Ninth Circuit 
reversed and remanded with instructions to grant the peti
tion. 348 F. 3d 1082 (2003), amended and superseded by 365 
F. 3d 667 (2004). Noting that the Antiterrorism and Effec
tive Death Penalty Act of 1996 (AEDPA) governed Collins’ 
petition, the panel majority concluded that it was an un
reasonable factual determination to credit the prosecutor’s 
race-neutral reasons for striking Juror 16. Id., at 679. 
Judge Hall dissented, id., at 687–691; and later, over the dis
sent of five judges, the Court of Appeals declined to rehear 
the case en banc, id., at 670–673. Though it recited the 
proper standard of review, the panel majority improperly 
substituted its evaluation of the record for that of the state 
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trial court. We granted the petition for certiorari, 545 U. S. 
1151 (2005), and now reverse. 

II 

A defendant’s Batson challenge to a peremptory strike 
requires a three-step inquiry. First, the trial court must 
determine whether the defendant has made a prima facie 
showing that the prosecutor exercised a peremptory chal
lenge on the basis of race. 476 U. S., at 96–97. Second, if 
the showing is made, the burden shifts to the prosecutor to 
present a race-neutral explanation for striking the juror in 
question. Id., at 97–98. Although the prosecutor must 
present a comprehensible reason, “[t]he second step of this 
process does not demand an explanation that is persuasive, 
or even plausible”; so long as the reason is not inherently 
discriminatory, it suffices. Purkett v. Elem, 514 U. S. 765, 
767–768 (1995) (per curiam). Third, the court must then 
determine whether the defendant has carried his burden of 
proving purposeful discrimination. Batson, supra, at 98. 
This final step involves evaluating “the persuasiveness of the 
justification” proffered by the prosecutor, but “the ultimate 
burden of persuasion regarding racial motivation rests with, 
and never shifts from, the opponent of the strike.” Purkett, 
supra, at 768. 

On direct appeal in federal court, the credibility findings a 
trial court makes in a Batson inquiry are reviewed for clear 
error. Hernandez v. New York, 500 U. S. 352, 364–366 (1991) 
(plurality opinion) (holding that evaluation of a prosecutor’s 
credibility “lies ‘peculiarly within a trial judge’s province’ ”). 
Under AEDPA, however, a federal habeas court must find 
the state-court conclusion “an unreasonable determination of 
the facts in light of the evidence presented in the State court 
proceeding.” 28 U. S. C. § 2254(d)(2). Thus, a federal ha
beas court can only grant Collins’ petition if it was unreason
able to credit the prosecutor’s race-neutral explanations for 
the Batson challenge. State-court factual findings, more
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over, are presumed correct; the petitioner has the burden of 
rebutting the presumption by “clear and convincing evi
dence.” § 2254(e)(1). See Miller-El v. Dretke, 545 U. S. 
231, 240 (2005). Although the Ninth Circuit assumed 
§ 2254(e)(1)’s presumption applied in this case, 365 F. 3d, at 
677, the parties disagree about whether and when it does. 
We need not address that question. Even assuming, argu
endo, that only § 2254(d)(2) applied in this proceeding, the 
state-court decision was not an unreasonable determination 
of the facts in light of the evidence presented in the state 
court. 

Because the California Court of Appeal accepted the trial 
court’s credibility finding, the panel majority inquired 
whether the appellate court made an unreasonable factual 
determination. See id., at 682. The panel majority’s analy
sis and conclusions, however, depended entirely on its view 
of the trial court’s credibility holding. The panel majority 
found no error in the trial court’s proceedings or rulings in 
the first two steps of the Batson inquiry. 365 F. 3d, at 677– 
678. It disagreed, however, with the trial court’s conclu
sions on the third step, holding that it was unreasonable to 
accept the prosecutor’s explanation that Juror 16 was ex
cused on account of her youth and her demeanor. Id., at 
678–687. We conclude the Ninth Circuit erred, for the trial 
court’s credibility determination was not unreasonable. 

Noting that the trial court had not witnessed Juror 16’s 
purported eye rolling, the panel majority concluded that no 
reasonable factfinder could have accepted the prosecutor’s 
rendition of the alleged incident because the prosecutor’s 
conduct completely undermined her credibility. Id., at 683. 
Having before it only the trial court record, the Court of 
Appeals majority drew this conclusion based on three consid
erations: first, the prosecutor’s erroneous statement concern
ing another prospective African-American juror’s age; sec
ond, the prosecutor’s improper attempt to use gender as a 
basis for exclusion; and third, the majority’s skepticism to



546US2 Unit: $U21 [08-25-08 09:07:29] PAGES PGT: OPIN

340 RICE v. COLLINS 

Opinion of the Court 

ward the prosecutor’s explanation that she struck Juror 16 
in part because of her youth and lack of ties to the commu
nity. Id., at 683–684. 

The first reason the panel majority noted for rejecting the 
trial court’s credibility finding pertained not to Juror 16, 
the subject of Collins’ claim on appeal, but to another pro
spective African-American juror, Juror 19. The prosecutor 
referred to Juror 19 as “young” even though she was a 
grandmother. This reference to youth took place during a 
discussion about three prospective jurors, Jurors 6, 16, and 
19. Jurors 6 and 16 were both young. As Judge Hall ob
served, it is quite plausible that the prosecutor simply mis
spoke with respect to a juror’s numerical designation, an 
error defense counsel may also have committed. Id., at 688; 
2 App. 9. It is a tenuous inference to say that an accidental 
reference with respect to one juror, Juror 19, undermines the 
prosecutor’s credibility with respect to Juror 16. Seizing on 
what can plausibly be viewed as an innocent transposition 
makes little headway toward the conclusion that the prosecu
tor’s explanation was clearly not credible. 

Second, the panel majority concluded that the trial court 
should have questioned the prosecutor’s credibility because 
of her “attempt to use gender as a race-neutral basis for ex
cluding Jurors 016 and 019.” 365 F. 3d, at 684. Respond
ent’s trial occurred in August 1996, over two years after our 
decision in J. E. B. v. Alabama ex rel. T. B., 511 U. S. 127 
(1994), made clear that discrimination in jury selection on 
the basis of gender violates the Equal Protection Clause. 
Although the record contains a somewhat confusing colloquy 
on this point, it can be read as indicating that one of the 
prosecutor’s aims in striking Juror 16 was achieving gender 
balance on the jury. Concerned about the constitutionality 
of such a strike, the trial court made clear that it would not 
accept gender as a race-neutral explanation. The panel ma
jority assigned the gender justification more weight than it 
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can bear. The prosecutor provided a number of other per
missible and plausible race-neutral reasons, and Collins pro
vides no argument why this portion of the colloquy dem
onstrates that a reasonable factfinder must conclude the 
prosecutor lied about the eye rolling and struck Juror 16 
based on her race. 

Finally, the panel majority believed to be unsupportable 
the prosecutor’s stated concern that Juror 16 might, as a 
young and single citizen with no ties to the community, be 
too tolerant of the crime with which respondent was charged. 
365 F. 3d, at 680–682, 684. This was so, the majority con
cluded, because during voir dire Juror 16 replied affirma
tively when asked if she believed the crime with which re
spondent was charged should be illegal and disclaimed any 
other reason she could not be impartial. Id., at 680. That 
the prosecutor claimed to hold such concerns despite Juror 
16’s voir dire averments does not establish that she offered 
a pretext. It is not unreasonable to believe the prosecutor 
remained worried that a young person with few ties to the 
community might be less willing than an older, more perma
nent resident to impose a lengthy sentence for possessing a 
small amount of a controlled substance. Accord, id., at 690 
(Hall, J., dissenting). Even if the prosecutor was overly cau
tious in this regard, her wariness of the young and the root
less could be seen as race neutral, for she used a peremptory 
strike on a white male juror, Juror 6, with the same charac
teristics. 2 App. 5, 14. 

Viewing the panel majority’s concerns together, the most 
generous reading would suggest only that the trial court 
had reason to question the prosecutor’s credibility regard
ing Juror 16’s alleged improper demeanor. That does not, 
however, compel the conclusion that the trial court had no 
permissible alternative but to reject the prosecutor’s race
neutral justifications and conclude Collins had shown a 
Batson violation. Reasonable minds reviewing the record 
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might disagree about the prosecutor’s credibility, but on ha
beas review that does not suffice to supersede the trial 
court’s credibility determination. 

The panel majority did not stop at the conclusion that the 
trial court rendered an unreasonable factual determination 
in light of the evidence presented. It further concluded that 
the state courts had unreasonably applied clearly established 
federal law as determined by this Court. 365 F. 3d, at 679; 
28 U. S. C. § 2254(d)(1). The question whether a state court 
errs in determining the facts is a different question from 
whether it errs in applying the law. In this case there is no 
demonstration that either the trial court or the California 
Court of Appeal acted contrary to clearly established federal 
law in recognizing and applying Batson’s burden-framework. 
See 2 App. 14–15; App. H to Pet. for Cert. 114–116. The 
only question, as we have noted, is whether the trial court’s 
factual determination at Batson’s third step was unrea
sonable. For the reasons discussed above, we conclude it 
was not. 

III 

The panel majority’s attempt to use a set of debatable in
ferences to set aside the conclusion reached by the state 
court does not satisfy AEDPA’s requirements for granting 
a writ of habeas corpus. The judgment of the Court of 
Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

Justice Breyer, with whom Justice Souter joins, 
concurring. 

Twenty years ago Justice Thurgood Marshall warned that 
the test of Batson v. Kentucky, 476 U. S. 79 (1986), would fail 
to ferret out unconstitutional discrimination in the selection 
of jurors. Id., at 102–103 (concurring opinion) (“The deci
sion today will not end the racial discrimination that peremp
tories inject into the jury-selection process”). In my view, 
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history has proved Justice Marshall right. See Miller-El v. 
Dretke, 545 U. S. 231, 266–267 (2005) (Breyer, J., concur
ring). And today’s case, like Miller-El, helps to illustrate 
Batson’s fundamental failings. 

For one thing, the prosecutor’s inability in this case to pro
vide a clear explanation of why she exercised her peremp
tory challenges may well reflect the more general fact that 
the exercise of a peremptory challenge can rest upon instinct 
not reason. Insofar as Batson asks prosecutors to explain 
the unexplainable, how can it succeed? Miller-El, 545 U. S., 
at 267–268 (Breyer, J., concurring). 

For another thing, the trial judge’s uncertainty about the 
legal validity of the exercise of peremptory challenges in this 
case may reflect the more general fact that, sometimes, no 
one, not even the lawyer herself, can be certain whether a 
decision to exercise a peremptory challenge rests upon an 
impermissible racial, religious, gender-based, or ethnic ste
reotype. Ibid. See also Batson, supra, at 106 (Marshall, 
J., concurring) (noting unconscious internalization of racial 
stereotypes). How can trial judges second-guess an instinc
tive judgment the underlying basis for which may be a form 
of stereotyping invisible even to the prosecutor? Miller-El, 
supra, at 267–268 (Breyer, J., concurring). 

Finally, the case before us makes clear that ordinary mech
anisms of judicial review cannot ensure Batson’s effective
ness. The reasons are structural. The trial judge is best 
placed to consider the factors that underlie credibility: de
meanor, context, and atmosphere. And the trial judge is 
best placed to determine whether, in a borderline case, a 
prosecutor’s hesitation or contradiction reflect (a) deception, 
or (b) the difficulty of providing a rational reason for an in
stinctive decision. Appellate judges cannot on the basis of 
a cold record easily second-guess a trial judge’s decision 
about likely motivation. These circumstances mean that ap
pellate courts will, and must, grant the trial courts consider
able leeway in applying Batson. See Hernandez v. New 
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York, 500 U. S. 352 (1991). As the present case illustrates, 
considerations of federalism require federal habeas courts to 
show yet further deference to state-court judgments. See 
28 U. S. C. § 2254(d)(2) (state-court factual determination 
must stand unless “unreasonable”). 

The upshot is an unresolvable tension between, on the one 
hand, what Blackstone called an inherently “ ‘arbitrary and 
capricious’ ” peremptory challenge system, Miller-El, supra, 
at 272 (Breyer, J., concurring) (quoting 4 W. Blackstone, 
Commentaries on the Laws of England 346 (1769)), and, on 
the other hand, the Constitution’s nondiscrimination com
mand. Given this constitutional tension, we may have to 
choose. Miller-El, supra, at 273 (Breyer, J., concurring); 
Swain v. Alabama, 380 U. S. 202, 244 (1965) (Goldberg, J., 
dissenting) (“Were it necessary to make an absolute choice 
between the right of a defendant to have a jury chosen in 
conformity with the requirements of the Fourteenth Amend
ment and the right to challenge peremptorily, the Constitu
tion compels a choice of the former”); Batson, supra, at 107 
(Marshall, J., concurring) (same). 

I have argued that legal life without peremptories is 
no longer unthinkable. Miller-El, supra, at 272 (concurring 
opinion) (citing, inter alia, the experience of England). 
I continue to believe that we should reconsider Batson’s test 
and the peremptory challenge system as a whole. Nonethe
less, because the Court correctly applies the present legal 
framework, I concur in its opinion. 
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WILL et al. v. HALLOCK et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 04–1332. Argued November 28, 2005—Decided January 18, 2006 

In a warranted search of Susan and Richard Hallocks’ residence, Customs 
Service agents seized computer equipment, software, and disk drives. 
No criminal charges were ever brought, but the equipment was re
turned damaged, with all of the stored data lost, forcing Susan to close 
her computer software business. She sued the United States under the 
Federal Tort Claims Act, invoking the waiver of sovereign immunity, 28 
U. S. C. § 1346, and alleging negligence by the customs agents in execut
ing the search. While that suit was pending, Susan also filed this action 
against the individual agents under Bivens v. Six Unknown Fed. Nar
cotics Agents, 403 U. S. 388, alleging that the damage they caused to 
her computers deprived her of property in violation of the Fifth Amend
ment’s Due Process Clause. After the District Court dismissed the 
first suit on the ground that the agents’ activities fell within an excep
tion to the Tort Claims Act’s waiver of sovereign immunity, § 2680(e), 
the agents moved for judgment in the Bivens action. They relied on 
the Tort Claims Act’s judgment bar, § 2676, which provides that “the 
judgment in an action under [§] 1346(b) . . . constitute[s] a complete bar 
to any action . . . against the employee of the government whose act or 
omission gave rise to the claim.” The District Court denied the motion, 
holding that dismissal of the Tort Claims Act suit against the Govern
ment failed to raise the Act’s judgment bar. The Second Circuit af
firmed, after first ruling in favor of jurisdiction under the collateral 
order doctrine. Under this doctrine, appellate authority to review “all 
final decisions of the district courts,” § 1291, includes jurisdiction over 
“a narrow class of decisions that do not terminate the litigation,” but 
are sufficiently important and collateral to the merits that they should 
“nonetheless be treated as ‘final,’ ” Digital Equipment Corp. v. Desktop 
Direct, Inc., 511 U. S. 863, 867. 

Held: A refusal to apply the Federal Tort Claims Act’s judgment bar is 
not open to collateral appeal. Pp. 350–355. 

(a) Three conditions are required for collateral appeal: the order must 
“ ‘[1] conclusively determine the disputed question, [2] resolve an impor
tant issue completely separate from the merits . . . , and [3] be effectively 
unreviewable on appeal from a final judgment.’ ” Puerto Rico Aqueduct 
and Sewer Authority v. Metcalf & Eddy, Inc., 506 U. S. 139, 144. Those 



546US2 Unit: $U22 [08-26-08 16:16:34] PAGES PGT: OPIN

346 WILL v. HALLOCK 

Syllabus 

conditions are “stringent.” Digital Equipment, supra, at 868. Unless 
they are kept so, the underlying doctrine will overpower the substantial 
finality interests § 1291 is meant to further. Pp. 349–350. 

(b) Among the “small class” of orders this Court has held to be collat
erally appealable are those rejecting absolute immunity, Nixon v. Fitz
gerald, 457 U. S. 731, 742, qualified immunity, Mitchell v. Forsyth, 472 
U. S. 511, 530, and a State’s Eleventh Amendment immunity claim, 
Puerto Rico Aqueduct, supra, at 144–145. In each of these cases, the 
collaterally appealing party was vindicating or claiming a right to avoid 
trial, in satisfaction of the third condition: unless the order to stand 
trial was immediately appealable the right would be effectively lost. 
However, to accept the generalization that any order denying a claim of 
right to prevail without trial satisfies the third condition would leave 
§ 1291’s final order requirement in tatters. See Digital Equipment, 
supra, at 872–873. Pp. 350–351. 

(c) Thus, only some orders denying an asserted right to avoid the 
burdens of trial qualify as orders that cannot be reviewed “effectively” 
after a conventional final judgment. The further characteristic that 
merits collateral appealability is “a judgment about the value of the 
interests that would be lost through rigorous application of the final 
judgment requirement.” Digital Equipment, supra, at 878–879. In 
each case finding appealability, some particular value of a high order 
was marshaled in support of the interest in avoiding trial, e. g., honoring 
the separation of powers, Nixon, supra, at 749, 758, preserving the effi
ciency of government and the initiative of its officials, Mitchell, supra, at 
526, and respecting a State’s dignitary interests, Puerto Rico Aqueduct, 
supra, at 146. It is not mere avoidance of a trial, but avoidance of 
a trial that would imperil a substantial public interest that counts. 
Coopers & Lybrand v. Livesay, 437 U. S. 463, 468. Pp. 351–353. 

(d) The customs agents’ claim here does not serve a weighty public 
objective. This case must be distinguished from qualified immunity 
cases. The nub of such immunity is the need to induce government 
officials to show reasonable initiative when the relevant law is not 
“clearly established,” Harlow v. Fitzgerald, 457 U. S. 800, 817; a quick 
resolution of a qualified immunity claim is essential. There is, however, 
no such public interest at stake simply because the judgment bar is said 
to be applicable. It is the avoidance of litigation for its own sake that 
supports the bar, and if simply abbreviating litigation troublesome to 
Government employees were important enough, § 1291 would fade out 
whenever the Government or an official lost in an early round. Another 
difference between qualified immunity and the judgment bar lies in the 
bar’s essential procedural element. While a qualified immunity claim 
is timely from the moment an official is served with a complaint, the 
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judgment bar can be raised only after a case under the Tort Claims Act 
has been resolved in the Government’s favor. The closer analogy to the 
judgment bar is the defense of res judicata. Both are grounded in the 
perceived need to avoid duplicative litigation, not in a policy of freeing 
a defendant from any liability. But this rule of respecting a prior judg
ment by giving a defense against relitigation has not been thought to 
protect values so important that only immediate appeal can effectively 
vindicate them. See Digital Equipment, supra, at 873. Pp. 353–355. 

387 F. 3d 147, vacated and remanded. 

Souter, J., delivered the opinion for a unanimous Court. 

Douglas Hallward-Driemeier argued the cause for peti
tioners. With him on the brief were Solicitor General 
Clement, Assistant Attorney General Keisler, Deputy Solic
itor General Kneedler, and Barbara L. Herwig. 

Allison M. Zieve argued the cause for respondents. With 
her on the brief were Brian Wolfman and Scott L. Nelson. 

Justice Souter delivered the opinion of the Court. 

The authority of the Courts of Appeals to review “all final 
decisions of the district courts,” 28 U. S. C. § 1291, includes 
appellate jurisdiction over “a narrow class of decisions that 
do not terminate the litigation,” but are sufficiently impor
tant and collateral to the merits that they should “nonethe
less be treated as final,” Digital Equipment Corp. v. Desktop 
Direct, Inc., 511 U. S. 863, 867 (1994) (internal quotation 
marks omitted). The issue here is whether a refusal to 
apply the judgment bar of the Federal Tort Claims Act is 
open to collateral appeal. We hold it is not. 

I 

The complaint alleges that Susan Hallock owned a com
puter software business that she and her husband, Richard, 
operated from home. After information about Richard Hal
lock’s credit card was stolen and used to pay the subscription 
fee for a child pornography Web site, agents of the United 
States Customs Service, investigating the Web site, traced 
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the payment to Richard Hallock’s card and got a warrant 
to search the Hallocks’ residence. With that authority, they 
seized the Hallocks’ computer equipment, software, and disk 
drives. No criminal charges were ever brought, but the 
Government’s actions produced a different disaster. When 
the computer equipment was returned, several of the disk 
drives were damaged, all of the stored data (including trade 
secrets and account files) were lost, and the Hallocks were 
forced out of business. 

In July 2002, Susan Hallock and her company brought an 
action against the United States under the Federal Tort 
Claims Act, invoking the waiver of sovereign immunity, 28 
U. S. C. § 1346, and alleging negligence by the customs 
agents in executing the search. The merits of the claim 
were never addressed, for the District Court granted the 
Government’s motion to dismiss, holding that the agents’ ac
tivities occurred in the course of detaining goods and thus 
fell within an exception to the Act’s waiver of sovereign im
munity, § 2680(e). Hallock v. United States, 253 F. Supp. 2d 
361 (NDNY 2003). 

While the suit against the Government was still pending, 
Susan Hallock filed this action against the individual agents 
under Bivens v. Six Unknown Fed. Narcotics Agents, 403 
U. S. 388 (1971), alleging in her complaint that the agents had 
damaged her computers and thus deprived her of property 
including business income in violation of the Due Process 
Clause of the Fifth Amendment. After the District Court 
dismissed the first suit against the Government, the agents 
moved for judgment in the Bivens action, citing the judg
ment bar of the Tort Claims Act, that “the judgment in an 
action under [§] 1346(b) of this title shall constitute a com
plete bar to any action by the claimant, by reason of the same 
subject matter, against the employee of the government 
whose act or omission gave rise to the claim.” § 2676. 

The District Court denied the motion, holding that dis
missal of the action against the Government under the Tort 
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Claims Act was solely on a procedural ground, and thus failed 
to raise the judgment bar. Hallock v. Bonner, 281 F. Supp. 
2d 425, 427 (NDNY 2003). The Court of Appeals for the 
Second Circuit affirmed, after first finding jurisdiction under 
the collateral order doctrine. Hallock v. Bonner, 387 F. 3d 
147 (2004). We granted certiorari to consider the judgment 
bar, 545 U. S. 1103 (2005), but now vacate for want of appel
late jurisdiction on the part of the Court of Appeals. 

II 

The collateral order doctrine, identified with Cohen v. Ben
eficial Industrial Loan Corp., 337 U. S. 541 (1949), is “best 
understood not as an exception to the ‘final decision’ rule laid 
down by Congress in § 1291, but as a ‘practical construction’ 
of it.” Digital Equipment, supra, at 867 (quoting Cohen, 
supra, at 546). Whereas 28 U. S. C. § 1291 “gives courts of 
appeals jurisdiction over ‘all final decisions’ of district 
courts” that are not directly appealable to us, Behrens v. Pel
letier, 516 U. S. 299, 305 (1996), the collateral order doctrine 
accommodates a “small class” of rulings, not concluding the 
litigation, but conclusively resolving “claims of right separa
ble from, and collateral to, rights asserted in the action,” 
ibid. (internal quotation marks omitted). The claims are 
“too important to be denied review and too independent of 
the cause itself to require that appellate consideration be de
ferred until the whole case is adjudicated.” Cohen, supra, 
at 546. 

The requirements for collateral order appeal have been 
distilled down to three conditions: that an order “ ‘[1] conclu
sively determine the disputed question, [2] resolve an impor
tant issue completely separate from the merits of the action, 
and [3] be effectively unreviewable on appeal from a final 
judgment.’ ” Puerto Rico Aqueduct and Sewer Authority 
v. Metcalf & Eddy, Inc., 506 U. S. 139, 144 (1993) (quoting 
Coopers & Lybrand v. Livesay, 437 U. S. 463, 468 (1978)). 
The conditions are “stringent,” Digital Equipment, supra, 
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at 868 (citing Midland Asphalt Corp. v. United States, 489 
U. S. 794, 799 (1989)), and unless they are kept so, the under
lying doctrine will overpower the substantial finality inter
ests § 1291 is meant to further: judicial efficiency, for exam
ple, and the “sensible policy ‘of avoid[ing] the obstruction to 
just claims that would come from permitting the harassment 
and cost of a succession of separate appeals from the various 
rulings to which a litigation may give rise.’ ” Firestone 
Tire & Rubber Co. v. Risjord, 449 U. S. 368, 374 (1981) (quot
ing Cobbledick v. United States, 309 U. S. 323, 325 (1940)). 

Accordingly, we have not mentioned applying the col
lateral order doctrine recently without emphasizing its mod
est scope. See, e. g., Digital Equipment, 511 U. S., at 868 
(“[T]he ‘narrow’ exception should stay that way and never 
be allowed to swallow the general rule that a party is enti
tled to a single appeal, to be deferred until final judgment 
has been entered . . . ” (citation  omitted)). And we have 
meant what we have said; although the Court has been asked 
many times to expand the “small class” of collaterally appeal
able orders, we have instead kept it narrow and selective in 
its membership. 

A 

Prior cases mark the line between rulings within the class 
and those outside. On the immediately appealable side are 
orders rejecting absolute immunity, Nixon v. Fitzgerald, 457 
U. S. 731, 742 (1982), and qualified immunity, Mitchell v. For
syth, 472 U. S. 511, 530 (1985). A State has the benefit of the 
doctrine to appeal a decision denying its claim to Eleventh 
Amendment immunity, Puerto Rico Aqueduct, supra, at 
144–145, and a criminal defendant may collaterally appeal an 
adverse ruling on a defense of double jeopardy, Abney v. 
United States, 431 U. S. 651, 660 (1977). 

The examples admittedly raise the lawyer’s temptation to 
generalize. In each case, the collaterally appealing party 
was vindicating or claiming a right to avoid trial, in satisfac
tion of the third condition: unless the order to stand trial was 
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immediately appealable, the right would be effectively lost. 
Those seeking immediate appeal therefore naturally argue 
that any order denying a claim of right to prevail without 
trial satisfies the third condition. But this generalization is 
too easy to be sound and, if accepted, would leave the final 
order requirement of § 1291 in tatters. We faced this pros
pect in Digital Equipment, supra, an appeal from an order 
rescinding a settlement agreement. Petitioner asserted a 
“ ‘right not to stand trial’ requiring protection by way of im
mediate appeal,” analogizing the rescission to a denial of im
munity. Id., at 869. We said no, however, lest “every right 
that could be enforced appropriately by pretrial dismissal 
[be] loosely . . . described as conferring a ‘right not to stand 
trial.’ ” Id., at 873. Otherwise, “almost every pretrial or 
trial order might be called ‘effectively unreviewable’ in the 
sense that relief from error can never extend to rewriting 
history.” Id., at 872. 

“Allowing immediate appeals to vindicate every such 
right would move § 1291 aside for claims that the district 
court lacks personal jurisdiction, that the statute of limi
tations has run, that the movant has been denied his 
Sixth Amendment right to a speedy trial, that an action 
is barred on claim preclusion principles, that no material 
fact is in dispute and the moving party is entitled to 
judgment as a matter of law, or merely that the com
plaint fails to state a claim. Such motions can be made 
in virtually every case.” Id., at 873 (citations omitted). 

B 

Since only some orders denying an asserted right to avoid 
the burdens of trial qualify, then, as orders that cannot be 
reviewed “effectively” after a conventional final judgment, 
the cases have to be combed for some further characteris
tic that merits appealability under Cohen; and as Digital 
Equipment explained, that something further boils down to 
“a judgment about the value of the interests that would be 
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lost through rigorous application of a final judgment require
ment.” 511 U. S., at 878–879 (citing Van Cauwenberghe v. 
Biard, 486 U. S. 517, 524 (1988)). See also Lauro Lines s.r.l. 
v. Chasser, 490 U. S. 495, 502 (1989) (Scalia, J., concurring) 
(“The importance of the right asserted has always been a 
significant part of our collateral order doctrine”). 

Thus, in Nixon, supra, we stressed the “compelling public 
ends,” id., at 758, “rooted in . . . the separation of powers,” 
id., at 749, that would be compromised by failing to allow 
immediate appeal of a denial of absolute Presidential immu
nity, id., at 743, 752, n. 32. In explaining collateral order 
treatment when a qualified immunity claim was at issue in 
Mitchell, supra, we spoke of the threatened disruption of 
governmental functions, and fear of inhibiting able people 
from exercising discretion in public service if a full trial were 
threatened whenever they acted reasonably in the face of 
law that is not “clearly established.” Id., at 526. Puerto 
Rico Aqueduct, 506 U. S. 139, explained the immediate ap
pealability of an order denying a claim of Eleventh Amend
ment immunity by adverting not only to the burdens of liti
gation but to the need to ensure vindication of a State’s 
dignitary interests. Id., at 146. And although the double 
jeopardy claim given Cohen treatment in Abney, supra, did 
not implicate a right to be free of all proceedings whatsoever 
(since prior jeopardy is essential to the defense), we de
scribed the enormous prosecutorial power of the Govern
ment to subject an individual “to embarrassment, expense 
and ordeal . . . compelling him to live in a continuing state 
of anxiety,” id., at 661–662 (internal quotation marks omit
ted); the only way to alleviate these consequences of the Gov
ernment’s superior position was by collateral order appeal. 

In each case, some particular value of a high order was 
marshaled in support of the interest in avoiding trial: honor
ing the separation of powers, preserving the efficiency of 
government and the initiative of its officials, respecting a 
State’s dignitary interests, and mitigating the government’s 
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advantage over the individual. That is, it is not mere avoid
ance of a trial, but avoidance of a trial that would imperil a 
substantial public interest, that counts when asking whether 
an order is “effectively” unreviewable if review is to be left 
until later. Coopers & Lybrand, 437 U. S., at 468 (internal 
quotation marks omitted). 

C 

Does the claim of the customs agents in this case serve 
such a weighty public objective that the judgment bar should 
be treated as an immunity demanding the protection of a 
collateral order appeal? One can argue, of course, that if 
the Bivens action goes to trial the efficiency of Government 
will be compromised and the officials burdened and dis
tracted, as in the qualified immunity case: if qualified immu
nity gets Cohen treatment, so should the judgment bar to 
further litigation in the aftermath of the Government’s suc
cess under the Tort Claims Act. But the cases are different. 
Qualified immunity is not the law simply to save trouble for 
the Government and its employees; it is recognized because 
the burden of trial is unjustified in the face of a colorable 
claim that the law on point was not clear when the official 
took action, and the action was reasonable in light of the law 
as it was. The nub of qualified immunity is the need to in
duce officials to show reasonable initiative when the relevant 
law is not “clearly established,” Harlow v. Fitzgerald, 457 
U. S. 800, 818 (1982); cf. Saucier v. Katz, 533 U. S. 194, 202 
(2001); a quick resolution of a qualified immunity claim is 
essential. 

There is, however, no such public interest at stake simply 
because the judgment bar is said to be applicable. It is 
not the preservation of initiative but the avoidance of liti
gation for its own sake that supports the judgment bar, and 
if simply abbreviating litigation troublesome to Government 
employees were important enough for Cohen treatment, 
collateral order appeal would be a matter of right whenever 
the Government lost a motion to dismiss under the Tort 
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Claims Act, or a federal officer lost one on a Bivens action, 
or a state official was in that position in a case under 
42 U. S. C. § 1983, or Ex parte Young, 209 U. S. 123 (1908). 
In effect, 28 U. S. C. § 1291 would fade out whenever the Gov
ernment or an official lost an early round that could have 
ended the fight. 

Another difference between qualified immunity and the 
judgment bar lies in the bar’s essential procedural element. 
While a qualified immunity claim is timely from the moment 
an official is served with a complaint, the judgment bar can 
be raised only after a case under the Tort Claims Act has 
been resolved in the Government’s favor. If a Bivens action 
alone is brought, there will be no possibility of a judgment 
bar, nor will there be so long as a Bivens action against offi
cials and a Tort Claims Act against the Government are 
pending simultaneously (as they were for a time here). In 
the present case, if Susan Hallock had brought her Bivens 
action and no other, the agents could not possibly have in
voked the judgment bar in claiming a right to be free of 
trial. The closer analogy to the judgment bar, then, is not 
immunity but the defense of claim preclusion, or res judicata. 

Although the statutory judgment bar is arguably broader 
than traditional res judicata, it functions in much the same 
way, with both rules depending on a prior judgment as a 
condition precedent* and neither reflecting a policy that a 
defendant should be scot free of any liability. The concern 
behind both rules is a different one, of avoiding duplicative 
litigation, “multiple suits on identical entitlements or obliga
tions between the same parties.” 18 C. Wright, A. Miller, & 

*The right to be free of double jeopardy is subject to an analogous condi
tion, that jeopardy have attached in a prior proceeding, Monge v. Califor
nia, 524 U. S. 721, 728 (1998), a characteristic that distinguishes the Fifth 
Amendment right from other immunities mentioned above. But, as we 
explained, double jeopardy deserves immunity treatment under § 1291 
owing to the enormous advantage of a Government prosecutor who 
chooses to go repeatedly against an individual. 
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E. Cooper, Federal Practice and Procedure § 4402, p. 9 (2d 
ed. 2002) (internal quotation marks omitted). But this rule 
of respecting a prior judgment by giving a defense against 
relitigation has not been thought to protect values so great 
that only immediate appeal can effectively vindicate them. 
As we indicated in Digital Equipment, in the usual case, 
absent particular reasons for discretionary appeal by leave 
of the trial court, a defense of claim preclusion is fairly subor
dinated to the general policy of deferring appellate review 
to the moment of final judgment. 511 U. S., at 873. 

The judgment bar at issue in this case has no claim to 
greater importance than the typical defense of claim preclu
sion; and we hold true to form in deciding what Digital 
Equipment implied, that an order rejecting the defense of 
judgment bar under 28 U. S. C. § 2676 cries for no immediate 
appeal of right as a collateral order. 

We vacate the judgment of the Court of Appeals and re
mand the case with instructions to dismiss the appeal for 
lack of jurisdiction. 

It is so ordered. 
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CENTRAL VIRGINIA COMMUNITY COLLEGE et al. 
v. KATZ, LIQUIDATING SUPERVISOR FOR 

WALLACE’S BOOKSTORES, INC. 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 04–885. Argued October 31, 2005—Decided January 23, 2006 

The Bankruptcy Clause, Art. I, § 8, cl. 4, empowers Congress to establish 
“uniform Laws on the subject of Bankruptcies throughout the United 
States.” In Tennessee Student Assistance Corporation v. Hood, 541 
U. S. 440, this Court, without reaching the question whether the Clause 
gives Congress the authority to abrogate States’ immunity from private 
suits, see id., at 443, upheld the application of the Bankruptcy Code, 11 
U. S. C. § 101 et seq., to proceedings initiated by a debtor against a state 
agency to determine the dischargeability of a student loan debt, see 
541 U. S., at 451. In this case, a proceeding commenced by respondent 
Bankruptcy Trustee under §§ 547(b) and 550(a) to avoid and recover 
alleged preferential transfers by the debtor to petitioner state agencies, 
the agencies claim that the proceeding is barred by sovereign immunity. 
The Bankruptcy Court denied petitioners’ motions to dismiss on that 
ground, and the District Court and the Sixth Circuit affirmed based on 
the Circuit’s prior determination that Congress has abrogated the 
States’ sovereign immunity in bankruptcy proceedings. 

Held: A bankruptcy trustee’s proceeding to set aside the debtor’s prefer
ential transfers to state agencies is not barred by sovereign immunity. 
Pp. 361–379. 

(a) The Bankruptcy Clause’s history, the reasons it was adopted, and 
the legislation proposed and enacted under it immediately following rat
ification demonstrate that it was intended not just as a grant of legisla
tive authority to Congress, but also to authorize limited subordination 
of state sovereign immunity in the bankruptcy arena. Although state
ments in Seminole Tribe of Fla. v. Florida, 517 U. S. 44, reflect an 
assumption that that case’s holding would apply to the Clause, careful 
study and reflection convince this Court that that assumption was erro
neous. The Court is not bound to follow its dicta in a prior case in 
which the point at issue was not fully debated. Cohens v. Virginia, 6 
Wheat. 264, 399–400. Pp. 362–363. 

(b) States, whether or not they choose to participate, are bound by a 
bankruptcy court’s order discharging the debtor no less than are other 
creditors. Hood, 541 U. S., at 448. Petitioners here, like the state 
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agency parties in Hood, have conceded as much. See id., at 449. The 
history of discharges in bankruptcy proceedings demonstrates that 
these concessions, and Hood’s holding, are correct. The Framers’ pri
mary goal in adopting the Clause was to prevent competing sovereigns’ 
interference with discharge: The patchwork of wildly divergent and un
coordinated insolvency and bankruptcy laws that existed in the Ameri
can Colonies resulted in one jurisdiction’s imprisoning debtors dis
charged (from prison and of their debts) in and by another jurisdiction. 
The absence of extensive debate at the Convention over the Clause’s 
text or its insertion into the Constitution indicates that there was gen
eral agreement on the importance of authorizing a uniform federal re
sponse to the problems and injustice that system created. Pp. 363–369. 

(c) Bankruptcy jurisdiction, as understood today and at the framing, 
is principally in rem. See, e. g., Hood, 541 U. S., at 447. It thus does 
not implicate States’ sovereignty to nearly the same degree as other 
kinds of jurisdiction. See id., at 450–451. The Framers would have 
understood the Bankruptcy Clause’s grant of power to enact laws on the 
entire “subject of Bankruptcies” to include laws providing, in certain 
limited respects, for more than simple adjudications of rights in the res. 
Courts adjudicating disputes concerning bankrupts’ estates historically 
have had the power to issue ancillary orders enforcing their in rem 
adjudications. See, e. g., id., at 455–456. The interplay between in 
rem adjudications and orders ancillary thereto is also evident in this 
case. Whether or not actions such as this are properly characterized 
as in rem, those who crafted the Bankruptcy Clause would have under
stood it to give Congress the power to authorize courts to avoid prefer
ential transfers and to recover the transferred property. Pp. 369–373. 

(d) Insofar as orders ancillary to the bankruptcy courts’ in rem juris
diction, like orders directing turnover of preferential transfers, impli
cate States’ sovereign immunity from suit, the States agreed in the plan 
of the Constitutional Convention not to assert that immunity. That is 
evidenced not only by the Bankruptcy Clause’s history, but also by legis
lation considered and enacted in the immediate wake of the Constitu
tion’s ratification. For example, the Bankruptcy Act of 1800 specifically 
granted federal courts habeas authority to release debtors from state 
prisons at a time when state sovereign immunity was preeminent among 
the Nation’s concerns, yet there appears to be no record of any objection 
to that grant based on an infringement of sovereign immunity. This 
history demonstrates that the power to enact bankruptcy legislation 
was understood to carry with it the power to subordinate state sover
eignty, albeit within a limited sphere. Pp. 373–378. 

(e) The Court need not consider the question Hood left open: whether 
Congress’ attempt to “abrogat[e]” state sovereign immunity in 11 
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U. S. C. § 106(a) is valid. The relevant question is not abrogation, but 
whether Congress’ determination that States should be amenable to 
preferential transfer proceedings is within the scope of its power to 
enact “Laws on the subject of Bankruptcies.” Beyond peradventure, it 
is. Congress’ power, at its option, either to treat States in the same 
way as other creditors or exempt them from the operation of bankruptcy 
laws arises from the Clause itself; the relevant “abrogation” is the one 
effected in the plan of the Convention, not by statute. Pp. 378–379. 

106 Fed. Appx. 341, affirmed. 

Stevens, J., delivered the opinion of the Court, in which O’Connor, 
Souter, Ginsburg, and Breyer, JJ., joined. Thomas, J., filed a dissent
ing opinion, in which Roberts, C. J., and Scalia and Kennedy, JJ., 
joined, post, p. 379. 

William E. Thro, State Solicitor General of Virginia, ar
gued the cause for petitioners. With him on the briefs were 
Judith Williams Jagdmann, Attorney General, Bernard L. 
McNamee II, Chief Deputy Attorney General, Maureen 
Riley Matsen, Deputy Attorney General, Brian J. Goodman 
and Cynthia H. Norwood, Assistant Attorneys General, and 
Matthew M. Cobb, Carla R. Collins, Eric A. Gregory, Joel 
C. Hoppe, Courtney M. Malveaux, Valerie L. Myers, A. 
Cameron O’Brion, Ronald N. Regnery, D. Mathias Roussy, 
Jr., and William  R.  Sievers,  Associate State Solicitors 
General. 

Kim Martin Lewis argued the cause for respondent. 
With her on the brief were Jon L. Fleischaker, Mark A. 
Vander Laan, Jeremy S. Rogers, and G. Eric Brunstad, Jr.* 

*Briefs of amici curiae urging reversal were filed for the State of Ohio 
et al. by Jim Petro, Attorney General of Ohio, Douglas R. Cole, State 
Solicitor, and Elise W. Porter, Assistant Solicitor, and by the Attorneys 
General for their respective States as follows: Troy King of Alabama, 
David W. Márquez of Alaska, Terry Goddard of Arizona, Mike Beebe of 
Arkansas, Bill Lockyer of California, John W. Suthers of Colorado, Rich
ard Blumenthal of Connecticut, M. Jane Brady of Delaware, Charles J. 
Crist, Jr., of Florida, Thurbert E. Baker of Georgia, Mark J. Bennett of 
Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Steve 
Carter of Indiana, Thomas J. Miller of Iowa, Phill Kline of Kansas, Greg
ory D. Stumbo of Kentucky, Charles C. Foti, Jr., of Louisiana, G. Steven 
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Justice Stevens delivered the opinion of the Court. 

Article I, § 8, cl. 4, of the Constitution provides that Con
gress shall have the power to establish “uniform Laws on 
the subject of Bankruptcies throughout the United States.” 
In Tennessee Student Assistance Corporation v. Hood, 
541 U. S. 440 (2004), we granted certiorari to determine 
whether this Clause gives Congress the authority to abro
gate States’ immunity from private suits. See id., at 443. 
Without reaching that question, we upheld the application of 
the Bankruptcy Code to proceedings initiated by a debtor 
against a state agency to determine the dischargeability of a 
student loan debt. See id., at 451. In this case we consider 
whether a proceeding initiated by a bankruptcy trustee to 
set aside preferential transfers by the debtor to state agen
cies is barred by sovereign immunity. Relying in part on 
our reasoning in Hood, we reject the sovereign immunity 
defense advanced by the state agencies. 

Rowe of Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of 
Massachusetts, Michael A. Cox of Michigan, Mike Hatch of Minnesota, 
Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Mike Mc-
Grath of Montana, Jon Bruning of Nebraska, Brian Sandoval of Nevada, 
Kelly A. Ayotte of New Hampshire, Peter C. Harvey  of New Jersey, Patri
cia A. Madrid of New Mexico, Eliot Spitzer of New York, Roy Cooper of 
North Carolina, Wayne Stenehjem of North Dakota, W. A. Drew Edmond
son of Oklahoma, Hardy Myers of Oregon, Thomas W. Corbett, Jr., of 
Pennsylvania, Patrick C. Lynch of Rhode Island, Henry Dargan McMas
ter of South Carolina, Lawrence E. Long of South Dakota, Paul G. Sum
mers of Tennessee, Greg Abbott of Texas, Mark L. Shurtleff of Utah, Wil
liam H. Sorrell of Vermont, Rob McKenna of Washington, Darrell V. 
McGraw, Jr., of West Virginia, Peggy A. Lautenschlager of Wisconsin, and 
Patrick J. Crank of Wyoming; for the American Association of State Col
leges and Universities et al. by Robert A. Bartlett and Lawrence S. Ebner; 
and for the National Conference of State Legislatures et al. by Richard 
Ruda and James I. Crowley. 

Briefs of amici curiae urging affirmance were filed for the National 
Association of Bankruptcy Trustees by Martin P. Sheehan; and for Susan 
Block-Lieb et al. by Susan M. Freeman and Richard Lieb. 

Brady C. Williamson filed a brief of amicus curiae for Bruce H. Mann. 
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I 

Petitioners are Virginia institutions of higher education 
that are considered “arm[s] of the State” entitled to sover
eign immunity. See, e. g., Alden v. Maine, 527 U. S. 706, 756 
(1999) (observing that only arms of the State can assert the 
State’s immunity). Wallace’s Bookstores, Inc., did business 
with petitioners before it filed a petition for relief under 
chapter 11 of the Bankruptcy Code, 11 U. S. C. § 101 et seq. 
(2000 ed. and Supp. III), in the United States Bankruptcy 
Court for the Eastern District of Kentucky. Respondent, 
Bernard Katz, is the court-appointed liquidating supervisor 
of the bankrupt estate. He has commenced proceedings in 
the Bankruptcy Court pursuant to §§ 547(b) and 550(a) to 
avoid and recover alleged preferential transfers to each of 
the petitioners made by the debtor when it was insolvent.1 

Petitioners’ motions to dismiss those proceedings on the 
basis of sovereign immunity were denied by the Bank
ruptcy Court. 

1A preferential transfer is defined as “any transfer of an interest of the 
debtor in property— 

“(1) to or for the benefit of a creditor; 
“(2) for or on account of an antecedent debt owed by the debtor before 

such transfer was made; 
“(3) made while the debtor was insolvent; 
“(4) made— 
“(A) on or within 90 days before the date of the filing of the petition; or 
“(B) between ninety days and one year before the date of the filing of 

the petition, if such creditor at the time of such transfer was an insider; 
and 

“(5) that enables such creditor to receive more than such creditor would 
receive if— 

“(A) the case were a case under chapter 7 of this title; 
“(B) the transfer had not been made; and 
“(C) such creditor received payment of such debt to the extent provided 

by the provisions of this title.” 11 U. S. C. § 547(b). 
Respondent also instituted adversary proceedings against some of the 

petitioners to collect accounts receivable. He has, however, filed a letter 
with this Court indicating his intent not to pursue those claims further. 
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The denial was affirmed by the District Court and the 
Court of Appeals for the Sixth Circuit, judgt. order re
ported at 106 Fed. Appx. 341 (2004), on the authority of the 
Sixth Circuit’s prior determination that Congress has abro
gated the States’ sovereign immunity in bankruptcy pro
ceedings. See Hood v. Tennessee Student Assistance Corpo
ration, 319 F. 3d 755 (2003). We granted certiorari, 544 
U. S. 960 (2005), to consider the question left open by our 
opinion in Hood: whether Congress’ attempt to abrogate 
state sovereign immunity in 11 U. S. C. § 106(a) 2 is valid. As 

2 Section 106(a), as amended in 1994, provides in part as follows: 
“Notwithstanding an assertion of sovereign immunity, sovereign immu

nity is abrogated as to a governmental unit . . . with respect to the 
following: 

“(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364, 365, 366, 502, 503, 
505, 506, 510, 522, 523, 524, 525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 
551, 552, 553, 722, 724, 726, 728, 744, 749, 764, 901, 922, 926, 928, 929, 944, 
1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206, 1227, 1231, 1301, 1303, 
1305, and 1327 of this title. 

“(2) The court may hear and determine any issue arising with respect 
to the application of such sections to governmental units. 

“(3) The court may issue against a governmental unit an order, process, 
or judgment under such sections of the Federal Rules of Bankruptcy Pro
cedure, including an order or judgment awarding a money recovery, but 
not including an award of punitive damages. . . .  ”  

The term “governmental unit” is defined to include a “State,” a “munici
pality,” and a “department, agency, or instrumentality of . . . a State.” 
§ 101(27). 

The above-quoted version of § 106(a) is the product of revisions made in 
the wake of some of our precedents. The Bankruptcy Reform Act of 1978, 
92 Stat. 2549, contained a provision indicating only that “governmental 
unit[s],” defined to include States, were deemed to have “waived sovereign 
immunity” with respect to certain proceedings in bankruptcy and to be 
bound by a court’s determinations under certain provisions of the Act 
“notwithstanding any assertion of sovereign immunity.” Id., at 2555– 
2556. This Court’s decisions in Hoffman v. Connecticut Dept. of Income 
Maintenance, 492 U. S. 96 (1989), and United States v. Nordic Village, 
Inc., 503 U. S. 30 (1992), which held that Congress had failed to make 
sufficiently clear in the predecessor to § 106(a) its intent either to “abro
gate” state sovereign immunity or to waive the Federal Government’s 
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we shall explain, however, we are persuaded that the enact
ment of that provision was not necessary to authorize the 
Bankruptcy Court’s jurisdiction over these preference avoid
ance proceedings. 

Bankruptcy jurisdiction, at its core, is in rem. See Gard
ner v. New Jersey, 329 U. S. 565, 574 (1947) (“The whole proc
ess of proof, allowance, and distribution is, shortly speaking, 
an adjudication of interests claimed in a res”). As we noted 
in Hood, it does not implicate States’ sovereignty to nearly 
the same degree as other kinds of jurisdiction. See 541 
U. S., at 450–451 (citing admiralty and bankruptcy cases). 
That was as true in the 18th century as it is today. Then, 
as now, the jurisdiction of courts adjudicating rights in the 
bankrupt estate included the power to issue compulsory or
ders to facilitate the administration and distribution of the 
res. 

It is appropriate to presume that the Framers of the Con
stitution were familiar with the contemporary legal context 
when they adopted the Bankruptcy Clause 3—a provision 
which, as we explain in Part IV, infra, reflects the States’ 
acquiescence in a grant of congressional power to subordi
nate to the pressing goal of harmonizing bankruptcy law sov
ereign immunity defenses that might have been asserted in 
bankruptcy proceedings. The history of the Bankruptcy 
Clause, the reasons it was inserted in the Constitution, and 

immunity, see 492 U. S., at 101; 503 U. S., at 39, prompted Congress in 
1994 to enact the text of § 106(a) now in force. See generally Gibson, 
Congressional Response to Hoffman and Nordic Village: Amended Sec
tion 106 and Sovereign Immunity, 69 Am. Bankr. L. J. 311 (1995). 

3 In Cannon v. University of Chicago, 441 U. S. 677, 699 (1979), we en
dorsed the presumption “that Congress was thoroughly familiar” with 
contemporary law when it enacted Title IX of the Civil Rights Act of 1964. 
It is equally proper to presume that the delegates to the Constitutional 
Convention were fully aware of the potential for injustice, discussed in 
Part II, infra, presented by the nonuniform state laws authorizing impris
onment as a remedy for the nonpayment of an insolvent’s debts. 
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the legislation both proposed and enacted under its auspices 
immediately following ratification of the Constitution demon
strate that it was intended not just as a grant of legislative 
authority to Congress, but also to authorize limited subordi
nation of state sovereign immunity in the bankruptcy arena. 
Foremost on the minds of those who adopted the Clause were 
the intractable problems, not to mention the injustice, cre
ated by one State’s imprisoning of debtors who had been dis
charged (from prison and of their debts) in and by another 
State. As discussed below, to remedy this problem, the 
very first Congresses considered, and the Sixth Congress 
enacted, bankruptcy legislation authorizing federal courts to, 
among other things, issue writs of habeas corpus directed at 
state officials ordering the release of debtors from state 
prisons. 

We acknowledge that statements in both the majority and 
the dissenting opinions in Seminole Tribe of Fla. v. Florida, 
517 U. S. 44 (1996), reflected an assumption that the holding 
in that case would apply to the Bankruptcy Clause. See also 
Hoffman v. Connecticut Dept. of Income Maintenance, 492 
U. S. 96, 105 (1989) (O’Connor, J., concurring). Careful 
study and reflection have convinced us, however, that that 
assumption was erroneous. For the reasons stated by Chief 
Justice Marshall in Cohens v. Virginia, 6 Wheat. 264 (1821), 
we are not bound to follow our dicta in a prior case in which 
the point now at issue was not fully debated. See id., at 
399–400 (“It is a maxim not to be disregarded, that general 
expressions, in every opinion, are to be taken in connection 
with the case in which those expressions are used. If they 
go beyond the case, they may be respected, but ought not to 
control the judgment in a subsequent suit when the very 
point is presented for decision”). 

II 
Critical features of every bankruptcy proceeding are the 

exercise of exclusive jurisdiction over all of the debtor’s 
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property, the equitable distribution of that property among 
the debtor’s creditors, and the ultimate discharge that gives 
the debtor a “fresh start” by releasing him, her, or it from 
further liability for old debts. See, e. g., Local Loan Co. v. 
Hunt, 292 U. S. 234, 244 (1934). “Under our longstanding 
precedent, States, whether or not they choose to partici
pate in the proceeding, are bound by a bankruptcy court’s 
discharge order no less than other creditors.” Hood, 541 
U. S., at 448. Petitioners here, like the state agencies that 
were parties in Hood, have conceded as much. See id., at 
449 (noting concession that “States are generally bound 
by a bankruptcy court’s discharge order”); Tr. of Oral Arg. 
8–9. 

The history of discharges in bankruptcy proceedings dem
onstrates that the state agencies’ concessions, and Hood’s 
holding, are correct. The term “discharge” historically had 
a dual meaning; it referred to both release of debts and re
lease of the debtor from prison. Indeed, the earliest Eng
lish statutes governing bankruptcy and insolvency author
ized discharges of persons, not debts. One statute enacted 
in 1649 was entitled “An Act for discharging Poor Prisoners 
unable to satisfie their Creditors.” 2 Acts and Ordinances 
of the Interregnum, 1642–1660, pp. 240–241 (C. Firth & R. 
Rait eds. 1911). The stated purpose of the Act was to “Dis
charge . . . the person of [the] Debtor” “of and from his or 
her Imprisonment.” Ibid. Not until 1705 did the English 
Parliament extend the discharge (and then only for traders 
and merchants) to include release of debts. See 4 Ann., 
ch. 17, § 7, 11 Statutes at Large 165 (D. Pickering ed. 1764) 
(providing that upon compliance with the statute, “all and 
every person and persons so becoming bankrupt . . . shall be 
discharged from all debts by him, her, or them due and owing 
at the time that he, she, or they did become bankrupt”); see 
also McCoid, Discharge: The Most Important Development 
in Bankruptcy History, 70 Am. Bankr. L. J. 163, 167 (1996). 
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Well into the 18th century, imprisonment for debt was still 
ubiquitous in England 4 and the American Colonies. Bank
ruptcy and insolvency laws remained as much concerned 
with ensuring full satisfaction of creditors (and, relatedly, 
preventing debtors’ flight to parts unknown 5) as with secur
ing new beginnings for debtors. Illustrative of bankruptcy 
laws’ harsh treatment of debtors during this period was that 
debtors often fared worse than common criminals in prison; 
unfortunate insolvents, unlike criminals, were forced to pro
vide their own food, fuel, and clothing while behind bars. 
See B. Mann, Republic of Debtors: Bankruptcy in the Age of 
American Independence 78–108 (2002). 

Common as imprisonment itself was, the American Colo
nies, and later the several States, had wildly divergent 
schemes for discharging debtors and their debts. Id., at 79 
(“The only consistency among debt laws in the eighteenth 
century was that every colony, and later every state, permit
ted imprisonment for debt—most on mesne process, and all 
on execution of a judgment”). At least four jurisdictions of
fered relief through private Acts of their legislatures. See 
Railway Labor Executives’ Assn. v. Gibbons, 455 U. S. 457, 
472 (1982). Those Acts released debtors from prison upon 
surrender of their property, and many coupled the release 
from prison with a discharge of debts. Other jurisdictions 
enacted general laws providing for release from prison and, 
in a few places, discharge of debt. Others still granted re

4 Imprisonment for debt was not abolished in England until 1869, and 
then only subject to certain exceptions. See Debtors Act, 1869, 32 & 33 
Vict., ch. 62, § 4; see also Cohen, The History of Imprisonment for Debt 
and its Relation to the Development of Discharge in Bankruptcy, 3 J. Legal 
Hist. 153, 164 (1982). 

5 The legislation widely acknowledged to be the first English bankruptcy 
statute, 34 & 35 Hen. 8, ch. 4, § 1 (1542), contained a provision explaining 
that the statute was needed to deal with the growing number of debtors 
who, after “craftily obtaining into their Hands great Substance of other 
Mens [sic] Goods, do suddenly flee to Parts unknown.” 
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lease from prison, but only in exchange for indentured servi
tude. Some jurisdictions provided no relief at all for the 
debtor. See generally P. Coleman, Debtors and Creditors in 
America: Insolvency, Imprisonment for Debt, and Bank
ruptcy, 1607–1900 (1999).6 

The difficulties posed by this patchwork of insolvency and 
bankruptcy laws were peculiar to the American experience. 
In England, where there was only one sovereign, a single 
discharge could protect the debtor from his jailer and his 
creditors. As two cases—one litigated before the Constitu
tional Convention in Philadelphia and one litigated after it— 
demonstrate, however, the uncoordinated actions of multiple 
sovereigns, each laying claim to the debtor’s body and effects 
according to different rules, rendered impossible so neat a 
solution on this side of the Atlantic. 

In the first case, James v. Allen, 1 Dall. 188 (C. P. Phila. 
Cty. 1786), Jared Ingersoll, an attorney who a year later 
would become a delegate to the Philadelphia Convention,7 

represented a Pennsylvania creditor seeking recovery from 
a debtor who had been released from prison in New Jersey. 
Shortly after his release, the debtor traveled to Pennsylva
nia, where he was arrested for nonpayment of the Pennsylva

6 “At the time of the Revolution, only three of the thirteen colonies . . . 
had laws discharging insolvents of their debts. No two of these relief 
systems were alike in anything but spirit. In four of the other ten colo
nies, insolvency legislation was either never enacted or, if enacted, never 
went into effect, and in the remaining six colonies, full relief was available 
only for scattered, brief periods, usually on an ad hoc basis to named insol
vents.” Coleman, Debtors and Creditors in America, at 14. 

7 Ingersoll was admitted to the Philadelphia bar in 1773 and elected a 
member of the Continental Congress in 1780. After serving as a delegate 
to the Constitutional Convention, he became a member of the Philadelphia 
Common Council. He served as attorney general of Pennsylvania from 
1790 to 1799 and again from 1811 to 1817. From March 1821 until his 
death in 1822 he served as a judge in the District Court for the City and 
County of Philadelphia. Among the cases he litigated before this Court 
was Chisholm v. Georgia, 2 Dall. 419 (1793)—for the State of Georgia, see 
ibid. See also 9 Dictionary of American Biography 468–469 (1932). 
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nia debt. In seeking release from the Pennsylvania prison, 
he argued that his debt had been discharged by the New 
Jersey court. Ingersoll responded that the order granting 
relief under New Jersey’s insolvency laws “only discharged 
the person of the debtor from arrest within the State of New 
Jersey.” Id., at 190. The court agreed: Whatever effect the 
order might have had in New Jersey, the court said, it “goes 
no further than to discharge [the debtor] from his imprison
ment in the Gaol of Essex County in the State of New Jersey; 
which, if the fullest obedience were paid to it, could not au
thorize a subsequent discharge from imprisonment in an
other Gaol, in another State.” Id., at 192. The court fur
ther observed that “[i]nsolvent laws subsist in every State 
in the Union, and are probably all different from each 
other . . . .  Even  the  Bankrupt Laws of England, while we 
were the subjects of that country, were never supposed to 
extend here, so as to exempt the persons of the Bankrupts 
from being arrested.” Id., at 191. 

In the second case, Millar v. Hall, 1 Dall. 229 (Pa. 1788), 
which was decided the year after the Philadelphia Conven
tion, Ingersoll found himself arguing against the principle 
announced in James. His client, a debtor named Hall, had 
been “discharged under an insolvent law of the state of 
Maryland, which is in the nature of a general bankrupt[cy] 
law.” 1 Dall., at 231. Prior to his discharge, Hall had in
curred a debt to a Pennsylvanian named Millar. Hall ne
glected to mention that debt in his schedule of creditors pre
sented to the Maryland court, or to personally notify Millar 
of the looming discharge. Following the Maryland court’s 
order, Hall traveled to Pennsylvania and was promptly ar
rested for the unpaid debt to Millar. 

Responding to Millar’s counsel’s argument that the holding 
of James controlled, Ingersoll urged adoption of a rule that 
“the discharge of the Defendant in one state ought to be 
sufficient to discharge [a debtor] in every state.” 1 Dall., 
at 231. Absent such a rule, Ingersoll continued, “perpetual 
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imprisonment must be the lot of every man who fails; and all 
hope of retrieving his losses by honest and industrious pur
suits, will be cut off from the unfortunate bankrupt.” Ibid. 
The court accepted this argument. Allowing a creditor to 
execute “upon [a debtor’s] person out of the state in which 
he has been discharged,” the court explained, “would be giv
ing a superiority to some creditors, and affording them a 
double satisfaction—to wit, a proportionable dividend of his 
property there, and the imprisonment of his person here.” 
Id., at 232. Indeed, the debtor having already been obliged 
to surrender all of his effects, “to permit the taking [of] his 
person here, would be to attempt to compel him to perform 
an impossibility, that is, to pay a debt after he has been 
deprived of every means of payment,—an attempt which 
would, at least, amount to perpetual imprisonment, unless 
the benevolence of his friends should interfere to discharge 
[his] account.” Ibid. 

These two cases illustrate the backdrop against which the 
Bankruptcy Clause was adopted. In both James and Mil
lar, the debtors argued that the earlier discharge should be 
given preclusive effect pursuant to the Full Faith and Credit 
Clause of the Articles of Confederation. See James, 1 Dall., 
at 190; Millar, 1 Dall., at 231. That possibility was the sub
ject of discussion at the Constitutional Convention when a 
proposal to encompass legislative Acts, and insolvency laws 
in particular, within the coverage of the Full Faith and 
Credit Clause of the Constitution was committed to the Com
mittee of Detail 8 together with a proposal “ ‘[t]o establish 
uniform laws upon the subject of bankruptcies, and respect
ing the damages arising on the protest of foreign bills of 
exchange.’ ” See Nadelmann, On the Origin of the Bank
ruptcy Clause, 1 Am. J. Legal Hist. 215, 216–217, 219 (1957); 
see also Plank, The Constitutional Limits of Bankruptcy, 63 

8 The Committee of Detail was created by the Convention on July 25, 
1787, to prepare a draft text of the Constitution based on delegates’ 
proposals. 
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Tenn. L. Rev. 487, 527–528 (1996). A few days after this 
proposal was taken under advisement, the Committee of De
tail reported that it had recommended adding the power 
“ ‘[t]o establish uniform laws upon the subject of bankrupt
cies’ ” to the Naturalization Clause of what later became 
Article I. Id., at 527. 

The Convention adopted the Committee’s recommendation 
with very little debate two days later. Roger Sherman of 
Connecticut alone voted against it, apparently because he 
was concerned that it would authorize Congress to impose 
upon American citizens the ultimate penalty for debt then in 
effect in England: death. See J. Madison, Notes of Debates 
in the Federal Convention of 1787, p. 571 (Ohio Univ. Press 
ed. 1966). The absence of extensive debate over the text of 
the Bankruptcy Clause or its insertion indicates that there 
was general agreement on the importance of authorizing a 
uniform federal response to the problems presented in cases 
like James and Millar.9 

III 

Bankruptcy jurisdiction, as understood today and at the 
time of the framing, is principally in rem jurisdiction. See 
Hood, 541 U. S., at 447; Local Loan Co., 292 U. S., at 241; 
Straton v. New, 283 U. S. 318, 320–321 (1931); Hanover Nat. 

9 Of course, the Bankruptcy Clause, located as it is in Article I, is “ ‘inti
mately connected’ ” not just with the Full Faith and Credit Clause, which 
appears in Article IV of the Constitution, but also with the Commerce 
Clause. See Railway Labor Executives’ Assn. v. Gibbons, 455 U. S. 457, 
466 (1982) (quoting The Federalist No. 42, p. 285 (N. Y. Heritage Press 
1945)). That does not mean, however, that the state sovereign immunity 
implications of the Bankruptcy Clause necessarily mirror those of the 
Commerce Clause. Indeed, the Bankruptcy Clause’s unique history, com
bined with the singular nature of bankruptcy courts’ jurisdiction, dis
cussed infra, have persuaded us that the ratification of the Bankruptcy 
Clause does represent a surrender by the States of their sovereign immu
nity in certain federal proceedings. That conclusion is implicit in our 
holding in Tennessee Student Assistance Corporation v. Hood, 541 U. S. 
440 (2004). 
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Bank v. Moyses, 186 U. S. 181, 192 (1902); New Lamp Chim
ney Co. v. Ansonia Brass & Copper Co., 91 U. S. 656, 661–662 
(1876). In bankruptcy, “the court’s jurisdiction is premised 
on the debtor and his estate, and not on the creditors.” 
Hood, 541 U. S., at 447. As such, its exercise does not, in 
the usual case, interfere with state sovereignty even when 
States’ interests are affected. See id., at 448. 

The text of Article I, § 8, cl. 4, of the Constitution, how
ever, provides that Congress shall have the power to estab
lish “uniform Laws on the subject of Bankruptcies through
out the United States.” Although the interest in avoiding 
unjust imprisonment for debt and making federal discharges 
in bankruptcy enforceable in every State was a primary 
motivation for the adoption of that provision, its coverage 
encompasses the entire “subject of Bankruptcies.” The 
power granted to Congress by that Clause is a unitary con
cept rather than an amalgam of discrete segments. 

The Framers would have understood that laws “on the 
subject of Bankruptcies” included laws providing, in certain 
limited respects, for more than simple adjudications of rights 
in the res. The first bankruptcy statute, for example, gave 
bankruptcy commissioners appointed by the district court 
the power, inter alia, to imprison recalcitrant third parties 
in possession of the estate’s assets. See Bankruptcy Act of 
1800, § 14, 2 Stat. 25 (repealed 1803). More generally, courts 
adjudicating disputes concerning bankrupts’ estates histori
cally have had the power to issue ancillary orders enforcing 
their in rem adjudications. See, e. g., 2 W. Blackstone, Com
mentaries on the Laws of England 486 (1766) (noting that 
the assignees of the bankrupt’s property—the 18th-century 
counterparts to today’s bankruptcy trustees—could “pursue 
any legal method of recovering [the debtor’s] property so 
vested in them,” and could pursue methods in equity with 
the consent of the creditors); Plank, 63 Tenn. L. Rev., at 523 
(discussing state insolvency and bankruptcy laws in the 18th 
century empowering courts to recover preferential trans
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fers); see also Ex parte Christy, 3 How. 292, 312, 314 (1844) 
(opinion for the Court by Story, J.) (describing bankruptcy 
jurisdiction under the 1841 Act in broad terms); Wright v. 
Union Central Life Ins. Co., 304 U. S. 502, 513–514 (1938) 
(defining “bankruptcy” as the “ ‘subject of the relations be
tween an insolvent or nonpaying or fraudulent debtor and 
his creditors, extending to his and their relief ’ ” (emphasis 
added)). 

Our decision in Hood illustrates the point. As the dissent
ers in that case pointed out, it was at least arguable that 
the particular procedure that the debtor pursued to establish 
dischargeability of her student loan could have been charac
terized as a suit against the State rather than a purely in 
rem proceeding. See 541 U. S., at 455–456 (Thomas, J., dis
senting). But because the proceeding was merely ancillary 
to the Bankruptcy Court’s exercise of its in rem jurisdiction, 
we held that it did not implicate state sovereign immunity. 
The point is also illustrated by Congress’ early grant to fed
eral courts of the power to issue in personam writs of habeas 
corpus directing States to release debtors from state prisons, 
discussed in Part IV, infra. See Braden v. 30th Judicial 
Circuit Court of Ky., 410 U. S. 484, 494–495 (1973) (“The writ 
of habeas corpus does not act upon the prisoner who seeks 
relief, but upon the person who holds him in what is alleged 
to be unlawful custody”). 

The interplay between in rem adjudications and orders an
cillary thereto is evident in the case before us. Respondent 
first seeks a determination under 11 U. S. C. § 547 that the 
various transfers made by the debtor to petitioners qualify 
as voidable preferences. The § 547 determination, standing 
alone, operates as a mere declaration of avoidance. That 
declaration may be all that the trustee wants; for example, 
if the State has a claim against the bankrupt estate, the 
avoidance determination operates to bar that claim until the 
preference is turned over. See § 502(d). In some cases, 
though, the trustee, in order to marshal the entirety of the 
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debtor’s estate, will need to recover the subject of the trans
fer pursuant to § 550(a). A court order mandating turnover 
of the property, although ancillary to and in furtherance of 
the court’s in rem jurisdiction, might itself involve in perso
nam process. 

As we explain in Part IV, infra, it is not necessary to de
cide whether actions to recover preferential transfers pursu
ant to § 550(a) are themselves properly characterized as in 
rem.10 Whatever the appropriate appellation, those who 
crafted the Bankruptcy Clause would have understood it to 
give Congress the power to authorize courts to avoid prefer
ential transfers and to recover the transferred property. 
Petitioners do not dispute that that authority has been a core 
aspect of the administration of bankrupt estates since at 
least the 18th century. See, e. g., Rust v. Cooper, 2 Cowp. 
629, 633–634, 98 Eng. Rep. 1277, 1280 (K. B. 1777); Alderson 
v. Temple, 1 Black. W. 660, 661–663, 96 Eng. Rep. 384, 385 

10 The proper characterization of such actions is not as clear as petition
ers suggest. The Court in Nordic Village, Inc., 503 U. S., at 38, stated, 
as an alternative basis for rejecting a bankruptcy trustee’s argument that 
a suit to avoid a preferential transfer made to the Internal Revenue Serv
ice was an action in rem, that any in rem “exception” to sovereign immu
nity was unavailable in that case because the trustee sought to recover a 
“sum of money, not ‘particular dollars.’ ” There was, in the Court’s view, 
“no res to which the [bankruptcy] court’s in rem jurisdiction could have 
attached.” Ibid. In making that determination, the Court distinguished 
our earlier decision in United States v. Whiting Pools, Inc., 462 U. S. 198 
(1983), which held that the debtor’s “estate,” the res, “includes property 
of the debtor that has been seized by a creditor prior to the filing of a 
[bankruptcy] petition.” Id., at 209; see also Begier v. IRS, 496 U. S. 53, 
58 (1990) (“ ‘property of the debtor’ subject to the preferential transfer 
provision is best understood as that property that would have been part 
of the estate had it not been transferred before the commencement of 
bankruptcy proceedings”). We observe that the trustee in this case, un
like the one in Nordic Village, seeks, in the alternative, both return of the 
“value” of the preference, see 11 U. S. C. § 550(a), and return of the actual 
“property transferred,” ibid. See Brief for Respondent 37 (“Respondent 
invokes the in rem jurisdiction of the bankruptcy court to recover under 
section 550 ‘the property transferred’ ”). 



546US2 Unit: $U23 [08-26-08 16:50:45] PAGES PGT: OPIN

373 Cite as: 546 U. S. 356 (2006) 

Opinion of the Court 

(K. B. 1768); see also McCoid, Bankruptcy, Preferences, and 
Efficiency: An Expression of Doubt, 67 Va. L. Rev. 249, 251– 
253 (1981) (discussing English precedents, dating back to Sir 
Edward Coke’s discussion in The Case of Bankrupts, 2 Co.  
Rep. 25a, 76 Eng. Rep. 441 (K. B. 1584), addressing bank
ruptcy commissioners’ power to avoid preferences); In re 
Dehon, Inc., 327 B. R. 38, 62–65 (Bkrtcy. Ct. Mass. 2005) (col
lecting historical materials). And it, like the authority to 
issue writs of habeas corpus releasing debtors from state 
prisons, see Part IV, infra, operates free and clear of the 
State’s claim of sovereign immunity. 

IV 

Insofar as orders ancillary to the bankruptcy courts’ in 
rem jurisdiction, like orders directing turnover of preferen
tial transfers, implicate States’ sovereign immunity from 
suit, the States agreed in the plan of the Convention not to 
assert that immunity. So much is evidenced not only by the 
history of the Bankruptcy Clause, which shows that the 
Framers’ primary goal was to prevent competing sovereigns’ 
interference with the debtor’s discharge, see Part II, supra, 
but also by legislation considered and enacted in the immedi
ate wake of the Constitution’s ratification. 

Congress considered proposed legislation establishing uni
form federal bankruptcy laws in the first and each succeed
ing Congress until 1800, when the first Bankruptcy Act was 
passed. See C. Warren, Bankruptcy in United States His
tory 10 (1935) (“[I]n the very first session of the 1st Con
gress, during which only the most necessary subjects of 
legislation were considered, bankruptcy was one of those 
subjects; and as early as June 1, 1789, a Committee of the 
House was named to prepare a bankruptcy bill”). The 
Bankruptcy Act of 1800 was in many respects a copy of the 
English bankruptcy statute then in force. It was, like the 
English law, chiefly a measure designed to benefit creditors. 
Like the English statute, its principal provisions permitted 
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bankruptcy commissioners, on appointment by a federal dis
trict court, to arrest the debtor, see § 4, 2 Stat. 22; to “cause 
the doors of the dwelling-house of [the] bankrupt to be bro
ken,” § 4, id., at 22–23; to seize and collect the debtor’s assets, 
§ 5,  id., at 23; to examine the debtor and any individuals who 
might have possession of the debtor’s property, §§ 14, 18, 19, 
id., at 25–27; and to issue a “certificate of discharge” once 
the estate had been distributed, § 36, id., at 31. 

The American legislation differed slightly from the Eng
lish, however. That difference reflects both the uniqueness 
of a system involving multiple sovereigns and the concerns 
that lay at the core of the Bankruptcy Clause itself. The 
English statute gave a judge sitting on a court where the 
debtor had obtained his discharge the power to order a sher
iff, “Bailiff or Officer, Gaoler or Keeper of any Prison” to 
release the “Bankrupt out of Custody” if he were arrested 
subsequent to the discharge. 5 Geo. 2, ch. 30, ¶ 13 (1732). 
The American version of this provision was worded differ
ently; it specifically granted federal courts the authority to 
issue writs of habeas corpus effective to release debtors from 
state prisons. See § 38, 2 Stat. 32; see also In re Comstock, 
6 F. Cas. 237, 239 (No. 3,073) (Vt. 1842) (observing that Bank
ruptcy Act of 1800, then repealed, would have granted a fed
eral court the power to issue a writ of habeas corpus to 
release a debtor from state prison if he had been arrested 
following his bankruptcy discharge). 

This grant of habeas power is remarkable not least because 
it would be another 67 years, after Congress passed the 
Fourteenth Amendment, before the writ would be made gen
erally available to state prisoners. See Ex parte Royall, 
117 U. S. 241, 247 (1886).11 Moreover, the provision of the 

11 The Judiciary Act of 1789 authorized issuance of the writ, but only to 
release those held in federal custody. See Haines, The Uniformity Power: 
Why Bankruptcy is Different, 77 Am. Bankr. L. J. 129, 179–181 (2003) 
(hereinafter Haines). Also, in the interim between 1800 and 1867, Con
gress authorized limited issuance of the writ in response to two crises it 
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1800 Act granting that power was considered and adopted 
during a period when state sovereign immunity could hardly 
have been more prominent among the Nation’s concerns. 
Chisholm v. Georgia, 2 Dall. 419, the case that had so 
“shock[ed]” the country in its lack of regard for state sover
eign immunity, Principality of Monaco v. Mississippi, 292 
U. S. 313, 325 (1934), was decided in 1793. The ensuing five 
years that culminated in adoption of the Eleventh Amend
ment were rife with discussion of States’ sovereignty and 
their amenability to suit. Yet there appears to be no record 
of any objection to the bankruptcy legislation or its grant of 
habeas power to federal courts based on an infringement of 
sovereign immunity. See Haines 184–185. 

This history strongly supports the view that the Bank
ruptcy Clause of Article I, the source of Congress’ authority 
to effect this intrusion upon state sovereignty, simply did not 
contravene the norms this Court has understood the Elev
enth Amendment to exemplify. Cf. Blatchford v. Native 
Village of Noatak, 501 U. S. 775, 779 (1991) (“[W]e have un
derstood the Eleventh Amendment to stand not so much for 
what it says, but for the presupposition of our constitutional 
structure which it confirms . . . ”).12 Petitioners, ignoring 

viewed as sufficiently pressing to warrant a federal response: the South 
Carolina nullification controversy of 1828–1833 and the imprisonment of a 
foreign national by New York State a few years later. See 4 Stat. 632 
(1833); 5 Stat. 539 (1842); see also W. Duker, A Constitutional History of 
Habeas Corpus 187–189 (1980). The 1833 statute made the writ available 
to U. S. citizens imprisoned by States for actions authorized by federal 
law, while the 1842 statute gave federal judges the power to release for
eign nationals imprisoned for actions authorized by foreign governments. 

12 Further evidence of the Framers’ intent to exempt laws “on the sub
ject of Bankruptcies” from the operation of state sovereign immunity prin
ciples can be gleaned from § 62 of the Bankruptcy Act of 1800. That sec
tion provided that “nothing contained in this law shall, in any manner, 
effect the right of preference to prior satisfaction of debts due to the 
United States as secured or provided by any law heretofore passed, nor 
shall be construed to lessen or impair any right to, or security for, money 
due to the United States or to any of them.” 2 Stat. 36. That Congress 
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this history, contend that nothing in the words of the Bank
ruptcy Clause evinces an intent on the part of the Framers 
to alter the “background principle” of state sovereign immu
nity. Seminole Tribe of Fla., 517 U. S., at 72. Specifically, 
they deny that the word “uniform” in the Clause implies any
thing about pre-existing immunities or Congress’ power to 
interfere with those immunities. See Brief for Petitioners 
32–42. Whatever the merits of petitioners’ argument,13 it 

felt the need to carve out an exception for States’ preferences undermines 
any suggestion that it was operating against a background presumption of 
state sovereign immunity to bankruptcy laws. Indeed, one contemporary 
commentator read this section of the Act as requiring that the protected 
“priorit[ies]” would have to be “specifically given by some act of the Legis
lature of the Union” before they would be exempt from operation of the 
Act’s provisions. T. Cooper, The Bankrupt Law of America, Compared 
with the Bankrupt Law of England 334 (1801) (reprint 1992) (“But I do 
not apprehend [that] this extends to give any priority to the United States, 
not specifically given by some act of the Legislature of the Union; nor will 
the English doctrine of priorities in favour of the crown be extended by 
analogy into this country”). 

13 Petitioners make much of precedents suggesting that the word “uni
form” represents a limitation, rather than an expansion, of Congress’ legis
lative power in the bankruptcy sphere. See, e. g., Gibbons, 455 U. S., at 
468 (“Unlike the Commerce Clause, the Bankruptcy Clause itself contains 
an affirmative limitation or restriction upon Congress’ power: bankruptcy 
laws must be uniform throughout the United States”). They also cite 
Justice Frankfurter’s concurring opinion in Vanston Bondholders Protec
tive Comm. v. Green, 329 U. S. 156 (1946), for the proposition that “[t]he 
Constitutional requirement of uniformity is a requirement of geographic 
uniformity,” id., at 172. Based on these authorities, petitioners argue that 
the word “uniform” in the Bankruptcy Clause cannot be interpreted to 
confer upon Congress any greater authority to impinge upon state sover
eign immunity than is conferred, for example, by the Commerce Clause. 
See Brief for Petitioners 33. 

Petitioners’ logic is not persuasive. Although our analysis does not rest 
on the peculiar text of the Bankruptcy Clause as compared to other 
Clauses of Article I, we observe that, if anything, the mandate to enact 
“uniform” laws supports the historical evidence showing that the States 
agreed not to assert their sovereign immunity in proceedings brought pur
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misses the point; text aside, the Framers, in adopting the 
Bankruptcy Clause, plainly intended to give Congress the 
power to redress the rampant injustice resulting from 
States’ refusal to respect one another’s discharge orders. 
As demonstrated by the First Congress’ immediate consider
ation and the Sixth Congress’ enactment of a provision 
granting federal courts the authority to release debtors from 
state prisons, the power to enact bankruptcy legislation was 
understood to carry with it the power to subordinate state 
sovereignty, albeit within a limited sphere. 

The ineluctable conclusion, then, is that States agreed in 
the plan of the Convention not to assert any sovereign immu
nity defense they might have had in proceedings brought 
pursuant to “Laws on the subject of Bankruptcies.” See 
Blatchford, 501 U. S., at 779 (observing that a State is not 
“subject to suit in federal court unless it has consented to 
suit, either expressly or in the ‘plan of the convention’ ”); 

suant to “Laws on the subject of Bankruptcies.” That Congress is con
strained to enact laws that are uniform in application, whether geographi
cally or otherwise, cf. Gibbons, 455 U. S., at 470 (invalidating a bankruptcy 
law aimed at “one regional bankrupt railroad” and no one else), does not 
imply that it lacks power to enact bankruptcy legislation that is uniform 
in a more robust sense. See Haines 158–172. As our holding today dem
onstrates, Congress has the power to enact bankruptcy laws the purpose 
and effect of which are to ensure uniformity in treatment of state and 
private creditors. See Sturges v. Crowninshield, 4 Wheat. 122, 193–194 
(1819) (opinion for the Court by Marshall, C. J.) (“The peculiar terms of 
the grant certainly deserve notice. Congress is not authorized merely to 
pass laws, the operation of which shall be uniform, but to establish uniform 
laws on the subject throughout the United States”); see also In re Dehon, 
Inc., 327 B. R. 38, 57–58 (Bkrtcy. Ct. Mass. 2005) (discussing Lathrop v. 
Drake, 91 U. S. 516 (1876)); The Federalist Nos. 32 and 81, pp. 197–201, 
481–491 (C. Rossiter ed. 1961) (A. Hamilton) (pointing to the “uniform[ity]” 
language of the Naturalization Clause, which appears in the same clause 
of Article I as the bankruptcy provision, as an example of an instance 
where the Framers contemplated a “surrender of [States’] immunity in 
the plan of the convention”). 
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Alden v. Maine, 527 U. S., at 713 (same).14 The scope of this 
consent was limited; the jurisdiction exercised in bankruptcy 
proceedings was chiefly in rem—a narrow jurisdiction that 
does not implicate state sovereignty to nearly the same de
gree as other kinds of jurisdiction. But while the principal 
focus of the bankruptcy proceedings is and was always the 
res, some exercises of bankruptcy courts’ powers—issuance 
of writs of habeas corpus included—unquestionably involved 
more than mere adjudication of rights in a res. In ratifying 
the Bankruptcy Clause, the States acquiesced in a subordina
tion of whatever sovereign immunity they might otherwise 
have asserted in proceedings necessary to effectuate the in 
rem jurisdiction of the bankruptcy courts.15 

V 

Neither our decision in Hood, which held that States could 
not assert sovereign immunity as a defense in adversary pro
ceedings brought to adjudicate the dischargeability of stu
dent loans, nor the cases upon which it relied, see 541 U. S., 
at 448–449 (discussing New York v. Irving Trust Co., 288 
U. S. 329 (1933); Gardner, 329 U. S. 565; and Van Huffel v. 
Harkelrode, 284 U. S. 225 (1931)), rested on any statement 
Congress had made on the subject of state sovereign immu

14 One might object that the writ of habeas corpus was no infringement 
on state sovereignty, and would not have been understood as such, because 
that writ, being in the nature of an injunction against a state official, does 
not commence or constitute a suit against the State. See Ex parte Young, 
209 U. S. 123, 159–160 (1908). While that objection would be supported 
by precedent today, it would not have been apparent to the Framers. The 
Ex parte Young doctrine was not finally settled until over a century after 
the framing and the enactment of the first bankruptcy statute. Indeed, 
we have recently characterized the doctrine as an expedient “fiction” nec
essary to ensure the supremacy of federal law. See Pennhurst State 
School and Hospital v. Halderman, 465 U. S. 89, 114, n. 25 (1984); see also 
Idaho v. Coeur d’Alene Tribe of Idaho, 521 U. S. 261, 281 (1997). 

15 We do not mean to suggest that every law labeled a “bankruptcy” law 
could, consistent with the Bankruptcy Clause, properly impinge upon state 
sovereign immunity. 
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nity. Nor does our decision today. The relevant question 
is not whether Congress has “abrogated” States’ immunity 
in proceedings to recover preferential transfers. See 11 
U. S. C. § 106(a).16 The question, rather, is whether Con
gress’ determination that States should be amenable to such 
proceedings is within the scope of its power to enact “Laws 
on the subject of Bankruptcies.” We think it beyond perad
venture that it is. 

Congress may, at its option, either treat States in the same 
way as other creditors insofar as concerns “Laws on the sub
ject of Bankruptcies” or exempt them from operation of such 
laws. Its power to do so arises from the Bankruptcy Clause 
itself; the relevant “abrogation” is the one effected in the 
plan of the Convention, not by statute. 

The judgment of the Court of Appeals for the Sixth Cir
cuit is affirmed. 

It is so ordered. 

Justice Thomas, with whom The Chief Justice, Jus

tice Scalia, and Justice Kennedy join, dissenting. 
Under our Constitution, the States are not subject to suit 

by private parties for monetary relief absent their consent 
or a valid congressional abrogation, and it is “settled doc
trine” that nothing in Article I of the Constitution estab
lishes those preconditions. Alden v. Maine, 527 U. S. 706, 
748 (1999). Yet the Court today casts aside these long
established principles to hold that the States are subject to 
suit by a rather unlikely class of individuals—bankruptcy 
trustees seeking recovery of preferential transfers for a 
bankrupt debtor’s estate. This conclusion cannot be justi
fied by the text, structure, or history of our Constitution. 
In addition, today’s ruling is not only impossible to square 
with this Court’s settled state sovereign immunity jurispru

16 Cf. Hoffman, 492 U. S., at 101 (holding that, in an earlier version of 11 
U. S. C. § 106, Congress had failed to make sufficiently clear its intent to 
abrogate state sovereign immunity). 
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dence; it is also impossible to reach without overruling this 
Court’s judgment in Hoffman v. Connecticut Dept. of In
come Maintenance, 492 U. S. 96 (1989). 

The majority maintains that the States’ consent to suit can 
be ascertained from the history of the Bankruptcy Clause. 
But history confirms that the adoption of the Constitution 
merely established federal power to legislate in the area of 
bankruptcy law, and did not manifest an additional intention 
to waive the States’ sovereign immunity against suit. Ac
cordingly, I respectfully dissent. 

I 

The majority does not appear to question the established 
framework for examining the question of state sovereign im
munity under our Constitution. The Framers understood, 
and this Court reiterated over a century ago in Hans v. Lou
isiana, 134 U. S. 1 (1890): 

“ ‘It is inherent in the nature of sovereignty not to be 
amenable to the suit of an individual without its consent. 
This is the general sense and the general practice of 
mankind; and the exemption, as one of the attributes of 
sovereignty, is now enjoyed by the government of every 
State in the Union. Unless, therefore, there is a sur
render of this immunity in the plan of the convention, 
it will remain with the States . .  . .’ ”  Id., at 13 (quoting 
The Federalist No. 81, pp. 548–549 (J. Cooke ed. 1961) 
(hereinafter The Federalist No. 81); emphasis added 
and deleted). 

See also Ex parte New York, 256 U. S. 490, 497 (1921) (“That 
a State may not be sued without its consent is a fundamental 
rule of jurisprudence having so important a bearing upon 
the construction of the Constitution of the United States that 
it has become established by repeated decisions of this court 
that the entire judicial power granted by the Constitution 
does not embrace authority to entertain a suit brought by 



546US2 Unit: $U23 [08-26-08 16:50:45] PAGES PGT: OPIN

381 Cite as: 546 U. S. 356 (2006) 

Thomas, J., dissenting 

private parties against a State without consent given”); Sem
inole Tribe of Fla. v. Florida, 517 U. S. 44, 54 (1996). 

These principles were further reinforced early in our Na
tion’s history, when the people swiftly rejected this Court’s 
decision in Chisholm v. Georgia, 2 Dall. 419 (1793), by rat
ifying the Eleventh Amendment less than two years later. 
See Hans, supra, at 11; Reid v. Covert, 354 U. S. 1, 14, n. 27 
(1957) (plurality opinion). Thus, “[f]or over a century [since 
Hans] we have reaffirmed that federal jurisdiction over suits 
against unconsenting States ‘was not contemplated by the 
Constitution when establishing the judicial power of the 
United States.’ ” Seminole Tribe, supra, at 54 (quoting 
Hans, supra, at 15); see also Seminole Tribe, supra, at 54–55, 
n. 7 (collecting cases). 

The majority finds a surrender of the States’ immunity 
from suit in Article I of the Constitution, which authorizes 
Congress “[t]o establish . . . uniform Laws on the subject 
of Bankruptcies throughout the United States.” § 8, cl. 4. 
But nothing in the text of the Bankruptcy Clause suggests 
an abrogation or limitation of the States’ sovereign immu
nity. Indeed, as this Court has noted on numerous occa
sions, “[t]he Eleventh Amendment restricts the judicial 
power under Article III, and Article I cannot be used to cir
cumvent the constitutional limitations placed upon federal 
jurisdiction.” Seminole Tribe, supra, at 72–73. “[I]t is set
tled doctrine that neither substantive federal law nor at
tempted congressional abrogation under Article I bars a 
State from raising a constitutional defense of sovereign im
munity in federal court.” Alden, supra, at 748. See also 
Kimel v. Florida Bd. of Regents, 528 U. S. 62, 80 (2000); 
Board of Trustees of Univ. of Ala. v. Garrett, 531 U. S. 356, 
364 (2001). And we have specifically applied this “settled 
doctrine” to bar abrogation of state sovereign immunity 
under various clauses within § 8 of Article I. See, e. g., Sem
inole Tribe, supra (the Interstate and Indian Commerce 
Clauses); Florida Prepaid Postsecondary Ed. Expense Bd. 
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v. College Savings Bank, 527 U. S. 627 (1999) (the Patents 
Clause). 

It is difficult to discern an intention to abrogate state sov
ereign immunity through the Bankruptcy Clause when no 
such intention has been found in any of the other clauses in 
Article I. Indeed, our cases are replete with acknowledg
ments that there is nothing special about the Bankruptcy 
Clause in this regard. See Seminole Tribe, 517 U. S., at 72– 
73, n. 16; see also id., at 93–94 (Stevens, J., dissenting) (“In 
confronting the question whether a federal grant of jurisdic
tion is within the scope of Article III, as limited by the Elev
enth Amendment, I see no reason to distinguish among stat
utes enacted pursuant to the power granted to Congress to 
regulate commerce among the several States, and with the 
Indian tribes, the power to establish uniform laws on the 
subject of bankruptcy, [or] the power to promote the prog
ress of science and the arts by granting exclusive rights to 
authors and inventors” (citations omitted)); id., at 77–78, and 
n. 1 (Stevens, J., dissenting); Hoffman, 492 U. S., at 105 
(Scalia, J., concurring in judgment). Today’s decision thus 
cannot be reconciled with our established sovereign immu
nity jurisprudence, which the majority does not purport to 
overturn. 

The majority’s departure from this Court’s precedents is 
not limited to this general framework, however; the majority 
also overrules sub silentio this Court’s holding in Hoffman, 
supra. The petitioner in Hoffman, id., at 99—like respond
ent Katz here—sought to pursue a preference avoidance ac
tion against a state agency pursuant to 11 U. S. C. § 547(b). 
The plurality opinion, joined by four Members of this Court, 
held that Eleventh Amendment immunity barred suit be
cause Congress had failed to enact legislation sufficient to 
abrogate that immunity, and expressed no view on whether 
Congress possessed the constitutional power to do so. Hoff
man, supra, at 104. Justice Scalia concurred in the judg
ment, arguing that there was no need to examine the statute 
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because the Bankruptcy Clause does not empower Congress 
to enact legislation abrogating state sovereign immunity. 
See 492 U. S., at 105; see also ibid. (O’Connor, J., concurring) 
(“I agree with Justice Scalia that Congress may not abro
gate the States’ Eleventh Amendment immunity by enacting 
a statute under the Bankruptcy Clause”). Thus, a majority 
of the Court in Hoffman agreed: (1) that a preference action 
in bankruptcy against a state agency is barred by sovereign 
immunity; and (2) that, at a minimum (and absent the State’s 
consent), overcoming that immunity would require a clearer 
statutory abrogation than Congress had provided.1 

After today’s decision, however, Hoffman can no longer 
stand. For today’s decision makes clear that no action of 
Congress is needed because the Bankruptcy Clause itself 
manifests the consent of the States to be sued. Ante, at 378. 

II 

The majority supports its break from precedent by relying 
on historical evidence that purportedly reveals the Framers’ 
intent to eliminate state sovereign immunity in bankruptcy 
proceedings. Ante, at 362–363, 373. The Framers un
doubtedly wanted to give Congress the authority to enact a 
national law of bankruptcy, as the text of the Bankruptcy 
Clause confirms. But the majority goes further, contending 
that the Framers found it intolerable that bankruptcy laws 
could vary from State to State, and demanded the enactment 
of a single, uniform national body of bankruptcy law. Ante, 
at 365–368. The majority then concludes that, to achieve 
a uniform national bankruptcy law, the Framers must have 
intended to waive the States’ sovereign immunity against 
suit. Ante, at 362. Both claims are unwarranted. 

1 The parties in Hoffman likewise agreed that the suit was barred by 
Eleventh Amendment immunity absent some further action by Congress. 
492 U. S., at 101. 
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A 

In contending that the States waived their immunity from 
suit by adopting the Bankruptcy Clause, the majority con
flates two distinct attributes of sovereignty: the authority of 
a sovereign to enact legislation regulating its own citizens, 
and sovereign immunity against suit by private citizens.2 

Nothing in the history of the Bankruptcy Clause suggests 
that, by including that clause in Article I, the founding gen
eration intended to waive the latter aspect of sovereignty. 
These two attributes of sovereignty often do not run to
gether—and for purposes of enacting a uniform law of 
bankruptcy, they need not run together. 

For example, Article I also empowers Congress to regu
late interstate commerce and to protect copyrights and pat
ents. These provisions, no less than the Bankruptcy Clause, 
were motivated by the Framers’ desire for nationally uni
form legislation. See James Madison, Preface to Debates in 
the Convention of 1787, reprinted in 3 M. Farrand, Records 
of the Federal Convention of 1787, pp. 539, 547–548 (1911) 
(hereinafter Farrand’s Debates) (noting lack of national regu
lation of commerce and uniform bankruptcy law as defects 
under the Articles of Confederation); M. Farrand, The Fram
ing of the Constitution of the United States 48 (1913) (noting 
that the Articles of Confederation failed to provide for uni
form national regulation of naturalization, bankruptcy, copy
rights, and patents). Thus, we have recognized that “[t]he 
need for uniformity in the construction of patent law is un
doubtedly important.” Florida Prepaid, 527 U. S., at 645. 
Nonetheless, we have refused, in addressing patent law, to 
give the need for uniformity the weight the majority today 

2 Immunity against suit is just “one of the attributes of sovereignty, . . . 
enjoyed by the government of every state in the union.” The Federalist 
No. 81, at 549. The sovereign power to legislate is a distinct attribute of 
sovereignty; it is discussed, for example, in a completely separate portion 
of the Federalist than immunity from suit. See, e. g., id., No. 32. 
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assigns it in the context of bankruptcy, instead recognizing 
that this need “is a factor which belongs to the Article I 
patent-power calculus, rather than to any determination of 
whether a state plea of sovereign immunity deprives a pat
entee of property without due process of law.” Ibid. 

Nor is the abrogation of state sovereign immunity from 
suit necessary to the enactment of nationally uniform bank
ruptcy laws. The sovereign immunity of the States against 
suit does not undermine the objective of a uniform national 
law of bankruptcy, any more than does any differential treat
ment between different categories of creditors. Cf. Rail
way Labor Executives’ Assn. v. Gibbons, 455 U. S. 457, 469 
(1982) (“The uniformity requirement is not a straightjacket 
that forbids Congress to distinguish among classes of debt
ors, nor does it prohibit Congress from recognizing that state 
laws do not treat commercial transactions in a uniform 
manner”). 

B 

The majority also greatly exaggerates the depth of the 
Framers’ fervor to enact a national bankruptcy regime. 
The idea of authorizing Congress to enact a nationally uni
form bankruptcy law did not arise until late in the Constitu
tional Convention, which began in earnest on May 25, 1787. 
1 Farrand’s Debates xi. The Convention charged the Com
mittee of Detail with putting forth a comprehensive draft 
Constitution, which it did on August 6. Ibid.; 2 id., at 177. 
Yet the Convention did not consider the language that even
tually became the Bankruptcy Clause until September 1, id., 
at 483–485, and it adopted the provision with little debate 
two days later, id., at 489. Under the majority’s analysis, 
which emphasizes the Framers’ zeal to enact a national law 
of bankruptcy, this timing is difficult to explain. 

The majority’s premise fares even worse in explaining the 
postratification period. The majority correctly notes that 
the practice of the early Congresses can provide valuable 
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insight into the Framers’ understanding of the Constitution. 
Ante, at 373, 374. But early practice undermines, rather 
than supports, the majority’s theory. “For over a century 
after the Constitution, . . . the Bankruptcy Clause [authority] 
remained largely unexercised by Congress. . . . Thus, states 
were free to act in bankruptcy matters for all but 16 of the 
first 109 years after the Constitution was ratified.” Tabb, 
The History of the Bankruptcy Laws in the United States, 3 
Am. Bankr. Inst. L. Rev. 5, 13–14 (1995). And when Con
gress did act, it did so only in response to a major financial 
disaster, and it repealed the legislation in each instance 
shortly thereafter. Id., at 14–21.3 It was not until 1898, 
well over a century after the adoption of the Bankruptcy 
Clause, that Congress adopted the first permanent national 
bankruptcy law. 30 Stat. 544. 

The historical record thus refutes, rather than supports, 
the majority’s premise that the Framers placed paramount 
importance on the enactment of a nationally uniform bank

3 For over a dozen years after the ratification of the Constitution, Con
gress failed to adopt a single bankruptcy law. See, e. g., 9 Annals of Con
gress 2671 (1799) (noting that Congress had “not . . . passed [bankruptcy 
legislation] for these ten years past, and the States [have] legislated upon 
it in their own way” (statement of Rep. Baldwin)); 3 Farrand’s Debates 
380 (same). It was not until April 4, 1800, that the Sixth Congress finally 
adopted our Nation’s first bankruptcy law, ch. 19, 2 Stat. 19, and even that 
law left an ample role for state law, § 61, id., at 36. (By contrast, the 
very first Congress enacted, inter alia, patent and copyright legislation. 
1 Stat. 109, 124.) 

Moreover, that first Act was short lived; Congress repealed it just three 
years later. 2 Stat. 248. And over a decade later, this Court confirmed 
what Congress’ inattention had already communicated—that the Bank
ruptcy Clause does not vest exclusive power in Congress, but instead 
leaves an ample role for the States. See Sturges v. Crowninshield, 4 
Wheat. 122 (1819). It was not until 1841 that Congress would enact an
other bankruptcy law, ch. 9, 5 Stat. 440, only to repeal it less than two 
years later, ch. 82, id., at 614. The economic upheaval of the Civil War 
caused Congress to pass another bankruptcy law in 1867, ch. 176, 14 Stat. 
517, but that too was repealed after just over a decade, ch. 160, 20 Stat. 99. 
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ruptcy law. In reality, for most of the first century of our 
Nation’s history, the country survived without such a law, 
relying instead on the laws of the several States. 

Moreover, the majority identifies no historical evidence 
suggesting that the Framers or the early Legislatures, even 
if they were anxious to establish a national bankruptcy law, 
contemplated that the States would subject themselves to 
private suit as creditors under that law. In fact, the histori
cal record establishes that the Framers held the opposite 
view. To the Framers, it was a particularly grave offense 
to a State’s sovereignty to be hauled into court by a private 
citizen and forced to make payments on debts. Alexander 
Hamilton, the author of Federalist No. 81, followed his gen
eral discussion of state sovereign immunity by emphasizing 
that the Constitution would be especially solicitous of state 
sovereignty within the specific context of payment of state 
debts: 

“ ‘[T]here is no color to pretend that the state govern
ments would, by the adoption of that plan, be divested 
of the privilege of paying their own debts in their own 
way, free from every constraint but that which flows 
from the obligations of good faith. The contracts be
tween a nation and individuals are only binding on the 
conscience of the sovereign, and have no pretension to a 
compulsive force. They confer no right of action inde
pendent of the sovereign will. To what purpose would 
it be to authorize suits against States for the debts they 
owe? How could recoveries be enforced? It is evident 
that it could not be done without waging war against the 
contracting State; and to ascribe to the federal courts by 
mere implication, and in destruction of a pre-existing 
right of the state governments, a power which would 
involve such a consequence, would be altogether forced 
and unwarrantable.’ ” Hans, 134 U. S., at 13 (quoting 
The Federalist No. 81, at 549). 
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C 
The majority attempts to bolster its historical argument 

by making three additional observations about the bank
ruptcy power: (1) Congress’ early provision of habeas corpus 
relief in bankruptcy to forbid the imprisonment of a debtor 
by one State, in violation of a discharge order issued by the 
courts of another State, ante, at 365–366, 374–375; (2) the 
inability of debtors, first in the American Colonies and then 
under the Articles of Confederation, to enforce in one state 
court a discharge order issued by another state court, ante, 
at 366–368; and (3) the historical understanding that bank
ruptcy jurisdiction is principally in rem, ante, at 369–373. 
The implication is that, if these specific observations about 
bankruptcy are correct, then States must necessarily be sub
ject to suit in transfer recovery proceedings, if not also in 
other bankruptcy settings. Ante, at 370; ante, at 377–378. 
But none of these observations comes close to demonstrating 
that, under the Bankruptcy Clause, the States may be sued 
by private parties for monetary relief.4 

1 
The availability of habeas relief in bankruptcy between 

1800 and 1803 does not support respondent’s effort to ob
tain monetary relief in bankruptcy against state agencies 
today.5 The habeas writ was well established by the time 

4 To be sure, the majority opinion adds, in a footnote, that “[w]e do not 
mean to suggest that every law labeled a ‘bankruptcy’ law could, consist
ent with the Bankruptcy Clause, properly impinge upon state sovereign 
immunity.” Ante, at 378, n. 15. But the majority offers no explanation 
of this statement; certainly it offers no principled basis on which to draw 
distinctions in future cases. 

5 This is particularly so given the absence of any known application of 
that law (let alone any test of its validity) during that time. The provi
sion was enacted into law on April 4, 1800, ch. 19, 2 Stat. 19, and repealed 
on December 19, 1803, ch. 6, id., at 248. The sole reference cited by the 
majority is In re Comstock, 6 F. Cas. 237 (No. 3,073) (Vt. 1842), see ante, 
at 374, but that ruling, issued nearly 40 years after the 1800 Act’s repeal, 
merely noted in dicta the prior existence of the habeas provision. 
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of the framing, and consistent with then-prevailing notions 
of sovereignty. In Ex parte Young, 209 U. S. 123 (1908), this 
Court held that a petition for the writ is a suit against a 
state official, not a suit against a State, and thus does not 
offend the Eleventh Amendment: 

“The right to so discharge has not been doubted by this 
court, and it has never been supposed there was any suit 
against the State by reason of serving the writ upon one 
of the officers of the State in whose custody the person 
was found. In some of the cases the writ has been re
fused as matter of discretion; but in others it has been 
granted, while the power has been fully recognized in 
all.” Id., at 168 (collecting cases). 

This Court has reaffirmed Young repeatedly—including in 
Seminole Tribe, 517 U. S., at 71, n. 14. Although the major
ity observes that Young was not issued “until over a century 
after the framing and the enactment of the first bankruptcy 
statute,” ante, at 378, n. 14, this observation does nothing to 
reconcile the majority’s analysis with Young, as the majority 
does not purport to question the historical underpinnings of 
Young ’s holding. The availability of federal habeas relief to 
debtors in state prisons thus has no bearing whatsoever on 
whether the Bankruptcy Clause authorizes suits against the 
States for money damages.6 

6 The majority also contends that the provision for habeas relief in the 
1800 bankruptcy law is “remarkable not least because it would be another 
67 years, after Congress passed the Fourteenth Amendment, before the 
writ would be made generally available to state prisoners.” Ante, at 374. 
The implication is that the Bankruptcy Clause shares a similar pedigree 
with the Fourteenth Amendment, which (unlike Article I of the Constitu
tion) authorizes Congress to abrogate state sovereign immunity against 
suit. See, e. g., Fitzpatrick v. Bitzer, 427 U. S. 445 (1976). But as the 
majority recognizes, ante, at 374–375, n. 11, Congress did enact other 
habeas provisions prior to the Fourteenth Amendment. See 4 Stat. 632; 
5 Stat. 539; see generally W. Duker, A Constitutional History of Habeas 
Corpus 187–189 (1980) (discussing the 1833 and 1842 Acts). The Four
teenth Amendment bears no relevance to this discussion in any event, 



546US2 Unit: $U23 [08-26-08 16:50:45] PAGES PGT: OPIN

390 CENTRAL VA. COMMUNITY COLLEGE v. KATZ 

Thomas, J., dissenting 

2 

The majority’s second observation—that the Framers 
were concerned that, under the Articles of Confederation, 
debtors were unable to obtain discharge orders issued by the 
court of one State that would be binding in the court of an
other State, ante, at 366–368—implicates nothing more than 
the application of full faith and credit, as is apparent from 
the majority opinion itself. Accordingly, it has nothing to 
do with state sovereign immunity from suit. 

To support its observation, the majority describes at 
length two Pennsylvania court rulings issued under the Ar
ticles of Confederation. See James v. Allen, 1 Dall. 188 
(C. P. Phila. Cty. 1786); Millar v. Hall, 1 Dall. 229 (Pa. 1788). 
But as the majority’s explanation makes clear, the prob
lem demonstrated by these cases is the need for recognition 
of sister-state judgments by state courts, not disregard for 
state sovereign immunity against suit in federal courts. 
Both James and Millar involved litigation between a private 
debtor and a private creditor. In both cases, the creditor 
filed suit in a Pennsylvania court to enforce a debt. And in 
both cases, the debtor sought but failed to obtain recognition 
of a judgment of discharge that had previously been entered 
by a court of another State. Ante, at 368. 

Accordingly, it is unsurprising that, when the issue of 
bankruptcy arose at the Constitutional Convention, it was 
also within the context of full faith and credit. See ante, at 
368–369.7 As the majority correctly points out, the Framers 

because as I have explained above, habeas relief simply does not offend the 
Framers’ view of state sovereign immunity. See also Young, 209 U. S., at 
150 (“[A] decision of this case does not require an examination or decision 
of the question whether [the] adoption [of the Fourteenth Amendment] in 
any way altered or limited the effect of the [Eleventh] Amendment”). 

7 The same point was made in Railway Labor Executives’ Assn. v. Gib
bons, 455 U. S. 457 (1982): “Prior to the drafting of the Constitution, at 
least four States followed the practice of passing private Acts to relieve 
individual debtors. Given the sovereign status of the States, questions 
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“plainly intended to give Congress the power to redress the 
rampant injustice resulting from States’ refusal to respect 
one another’s discharge orders.” Ante, at 377. But redress 
of that “rampant injustice” turned entirely on binding state 
courts to respect the discharge orders of their sister States 
under the Full Faith and Credit Clause, not on the authoriza
tion of private suits against the States. 

3 

Finally, the majority observes that the bankruptcy power 
is principally exercised through in rem jurisdiction. Ante, 
at 369–373. The fact that certain aspects of the bankruptcy 
power may be characterized as in rem, however, does not 
determine whether or not the States enjoy sovereign immu
nity against such in rem suits. And it certainly does not 
answer the question presented in this case: whether the 
Bankruptcy Clause subjects the States to transfer recovery 
proceedings—proceedings the majority describes as “ancil
lary to and in furtherance of the court’s in rem jurisdiction,” 
though not necessarily themselves in rem, ante, at 372. 

Two years ago, this Court held that a State is bound by 
a bankruptcy court’s discharge order, notwithstanding the 
State’s invocation of sovereign immunity, because such ac
tions arise out of in rem jurisdiction. See Tennessee Stu
dent Assistance Corporation v. Hood, 541 U. S. 440, 448 
(2004). In doing so, however, the Court explicitly distin
guished recovery of preferential transfers, noting that the 
debt discharge proceedings there were “unlike an adversary 
proceeding by the bankruptcy trustee seeking to recover 

were raised as to whether one State had to recognize the relief given to a 
debtor by another State [citing James and Millar]. Uniformity among 
state debtor insolvency laws was an impossibility and the practice of pass
ing private bankruptcy laws was subject to abuse if the legislators were 
less than honest. Thus, it is not surprising that the Bankruptcy Clause 
was introduced during discussion of the Full Faith and Credit Clause.” 
Id., at 472 (citations omitted). 
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property in the hands of the State on the grounds that the 
transfer was a voidable preference.” Id., at 454. 

The fact that transfer recovery proceedings fall outside 
any possible in rem exception to sovereign immunity is con
firmed by United States v. Nordic Village, Inc., 503 U. S. 30 
(1992), which involved similar facts. There, the Bankruptcy 
Trustee filed a transfer avoidance action against the United 
States, in order to recover a recent payment the debtor had 
made to the Internal Revenue Service on a tax debt. See 
id., at 31. After determining that the United States had 
not waived its sovereign immunity, the Court rejected the 
trustee’s alternative argument based on in rem jurisdiction. 
As the Court explained, “[r]espondent sought to recover a 
sum of money, not ‘particular dollars,’ so there was no res to 
which the court’s in rem jurisdiction could have attached.” 
Id., at 38 (quoting Begier v. IRS, 496 U. S. 53, 62 (1990); cita
tions omitted and emphasis deleted).8 

The majority attempts to evade Nordic Village by claim
ing that “the trustee in this case, unlike the one in Nordic 
Village, seeks, in the alternative, both return of the ‘value’ 
of the preference, . . . and return of the actual ‘property 
transferred.’ ” Ante, at 372, n. 10 (quoting 11 U. S. C. 
§ 550(a)). But where, as here, the property in question is 

8 Begier involved funds held by the debtor in statutory trust for the 
United States—so its analysis of those “particular dollars” does not help 
the respondent in this case. 496 U. S., at 62 (emphasis deleted). Nor 
does United States v. Whiting Pools, Inc., 462 U. S. 198 (1983), support 
the majority’s effort. In Whiting Pools, the United States waived its 
immunity by filing suit. See id., at 200–201; see also Nordic Village, 503 
U. S., at 39 (“The Court’s opinion in Whiting Pools contains no discussion 
of § 106(c) [the waiver provision]”). Furthermore, in Whiting Pools the 
Government possessed merely a secured interest in the property on the 
basis of a tax lien, see 462 U. S., at 202. By contrast, here, as in Nordic 
Village, it is uncontested that the State owns the funds, barring any subse
quent transfer by operation of bankruptcy law. See 503 U. S., at 39 
(“A suit for payment of funds from the Treasury is quite different from a 
suit for the return of tangible property in which the debtor retained 
ownership”). 
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money, there is no practical distinction between these two 
options, and surely we did not reach the result in Nordic 
Village because of an accident of pleading. Moreover, it is 
hardly clear that the trustee in Nordic Village failed to ask 
for a “return” of the “ ‘property transferred,’ ” ante, at 372, 
n. 10, and the majority does not cite anything to support 
its assertion. See also Nordic Village, supra, at 31 (“[T]he 
trustee . . . commenced an adversary proceeding . . . seeking 
to recover, among other transfers, the $20,000 paid . . .  to  the  
IRS”); In re Nordic Village, Inc., 915 F. 2d 1049, 1051 (CA6 
1990) (“The trustee subsequently initiated a proceeding to 
recover several unauthorized post-petition transfers, includ
ing the transfer to the IRS”). 

In light of the weakness of its historical evidence that the 
States consented to be sued in bankruptcy proceedings, the 
majority’s effort to recast respondent’s action as in rem is 
understandable, but unconvincing. 

* * * 

It would be one thing if the majority simply wanted to 
overrule Seminole Tribe altogether. That would be wrong, 
but at least the terms of our disagreement would be trans
parent. The majority’s action today, by contrast, is difficult 
to comprehend. Nothing in the text, structure, or history 
of the Constitution indicates that the Bankruptcy Clause, in 
contrast to all of the other provisions of Article I, manifests 
the States’ consent to be sued by private citizens. 

I respectfully dissent. 
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After respondent ConAgra warned companies selling equipment and proc
esses for browning precooked meats that it intended to protect its rights 
under its patent for that process, petitioner Unitherm, whose president 
had invented the process six years before ConAgra filed its patent appli
cation, and one of ConAgra’s direct competitors jointly filed suit in an 
Oklahoma federal court. As relevant here, they sought a declaration 
that ConAgra’s patent was invalid and unenforceable and alleged that 
ConAgra had violated § 2 of the Sherman Act by attempting to enforce 
a patent obtained by fraud on the Patent and Trademark Office, see 
Walker Process Equipment, Inc. v. Food Machinery & Chemical Corp., 
382 U. S. 172, 174. The District Court found the patent invalid and 
allowed the Walker Process claim to proceed to trial. Before the case 
was submitted to the jury, ConAgra moved for a directed verdict under 
Federal Rule of Civil Procedure 50(a) based on legal insufficiency of the 
evidence. The court denied the motion, the jury returned a verdict for 
Unitherm, and ConAgra neither renewed its motion for judgment as a 
matter of law pursuant to Rule 50(b) nor moved for a new trial on anti
trust liability pursuant to Rule 59. On appeal to the Federal Circuit, 
ConAgra maintained that there was insufficient evidence to sustain the 
Walker Process verdict. The court applied Tenth Circuit law, under 
which a party that has failed to file a postverdict sufficiency of the evi
dence challenge may nonetheless raise such a claim on appeal, so long 
as the party filed a Rule 50(a) motion before submission of the case to 
the jury. The only available relief in such a circumstance is a new trial. 
Freed to examine the sufficiency of the evidence, the Federal Circuit 
vacated the judgment and ordered a new trial. 

Held: Since respondent failed to renew its preverdict motion as specified 
in Rule 50(b), the Federal Circuit had no basis for reviewing respond
ent’s sufficiency of the evidence challenge. Rule 50 sets forth the re
quirements, establishing two stages, for challenging the sufficiency of 
the evidence in a civil jury trial. Rule 50(a) allows a challenge prior to 
the case’s submission to the jury, authorizing the district court to grant 
the motion at the court’s discretion. Rule 50(b), by contrast, sets forth 
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the requirements for renewing the challenge after the jury verdict and 
entry of judgment. A party’s failure to file a Rule 50(b) postverdict 
motion deprives an appellate court of the “power to direct the District 
Court to enter judgment contrary to the one it had permitted to stand.” 
Cone v. West Virginia Pulp & Paper Co., 330 U. S. 212, 218. It also 
deprives an appellate court of the power to order the entry of judgment 
in favor of that party where the district court directed the jury’s verdict, 
Globe Liquor Co. v. San Roman, 332 U. S. 571, and where the district 
court expressly reserved a party’s preverdict directed verdict motion 
and then denied it after the verdict, Johnson v. New York, N. H. & H. R. 
Co., 344 U. S. 48. A postverdict motion is necessary because determin
ing “whether a new trial should be granted or a judgment entered under 
Rule 50(b) calls for the judgment in the first instance of the judge who 
saw and heard the witnesses and has the feel of the case which no appel
late printed transcript can impart.” Cone, supra, at 216. Moreover, 
the requirement “is not an idle motion” but “an essential part of the 
rule, firmly grounded in principles of fairness.” Johnson, supra, at 53. 
These authorities require reversal of the judgment below. This Court’s 
observations about the postverdict motion’s necessity and the benefits 
of the district court’s input at that stage apply with equal force whether 
a party is seeking judgment as a matter of law or simply a new trial. 
Contrary to respondent’s argument, the Cone, Globe Liquor, and John
son outcomes underscore this holding. Those litigants all secured new 
trials, but they had moved for a new trial postverdict in the district 
court and did not seek to establish their entitlement to a new trial based 
solely on a denied Rule 50(a) motion. This result is further validated 
by the purported basis of respondent’s appeal, namely, the District 
Court’s denial of its Rule 50(a) motion. Cone, Globe Liquor, and John
son unequivocally establish that the precise subject matter of a party’s 
Rule 50(a) motion cannot be appealed unless that motion is renewed 
pursuant to Rule 50(b). Respondent, rather than seeking to appeal the 
claim raised in its Rule 50(a) motion, seeks a new trial based on legal 
insufficiency of the evidence. If a litigant that has failed to file a Rule 
50(b) motion is foreclosed from seeking the relief sought in its Rule 50(a) 
motion, then surely respondent is foreclosed from seeking relief it did 
not and could not seek in its preverdict motion. Rule 50(b)’s text con
firms that respondent’s Rule 50(a) motion did not give the District Court 
the option of ordering a new trial, for it provides that a district court 
may only order a new trial based on issues raised in a Rule 50(a) motion 
when “ruling on a renewed motion” under Rule 50(b). If the District 
Court lacked such power, then the Court of Appeals was similarly pow
erless. Rule 50(a)’s text and application also support this result. A 
district court may enter judgment as a matter of law when it concludes 
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that the evidence is legally insufficient, but it is not required to do so. 
Thus, the denial of respondent’s Rule 50(a) motion was not error, but 
merely an exercise of the District Court’s discretion. Pp. 399–407. 

375 F. 3d 1341, reversed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and O’Connor, Scalia, Souter, Ginsburg, and Breyer, JJ., joined. 
Stevens, J., filed a dissenting opinion, in which Kennedy, J., joined, 
post, p. 407. 

Burck Bailey argued the cause for petitioner. With him 
on the briefs were Greg A. Castro, Jay P. Walters, and Den
nis D. Brown. 

Malcolm L. Stewart argued the cause for the United 
States as amicus curiae urging reversal. With him on the 
brief were Solicitor General Clement, Assistant Attorney 
General Keisler, Deputy Solicitor General Hungar, Mar
leigh Dover, and August Flentje. 

Robert A. Schroeder argued the cause for respondent. 
With him on the briefs were John R. Reese, Leigh Otsuka 
Curran, and John P. Passarelli. 

Justice Thomas delivered the opinion of the Court. 

Ordinarily, a party in a civil jury trial that believes the 
evidence is legally insufficient to support an adverse jury 
verdict will seek a judgment as a matter of law by filing a 
motion pursuant to Federal Rule of Civil Procedure 50(a) 
before submission of the case to the jury, and then (if the 
Rule 50(a) motion is not granted and the jury subsequently 
decides against that party) a motion pursuant to Rule 50(b). 
In this case, however, the respondent filed a Rule 50(a) mo
tion before the verdict, but did not file a Rule 50(b) motion 
after the verdict. Nor did respondent request a new trial 
under Rule 59. The Court of Appeals nevertheless pro
ceeded to review the sufficiency of the evidence and, upon a 
finding that the evidence was insufficient, remanded the case 
for a new trial. Because our cases addressing the require
ments of Rule 50 compel a contrary result, we reverse. 
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I 

The genesis of the underlying litigation in this case was 
ConAgra’s attempt to enforce its patent for “A Method for 
Browning Precooked Whole Muscle Meat Products,” U. S. 
Patent No. 5,952,027 (’027 patent). In early 2000, ConAgra 
issued a general warning to companies who sold equipment 
and processes for browning precooked meats explaining that 
it intended to “ ‘aggressively protect all of [its] rights under 
[the ’027] patent.’ ” 375 F. 3d 1341, 1344 (CA Fed. 2004). 
Petitioner Unitherm sold such processes, but did not receive 
ConAgra’s warning. ConAgra also contacted its direct com
petitors in the precooked meat business, announcing that it 
was “ ‘making the ’027 Patent and corresponding patents that 
may issue available for license at a royalty rate of 10¢ per 
pound.’ ” Id., at 1345. Jennie-O, a direct competitor, re
ceived ConAgra’s correspondence and undertook an inves
tigation to determine its rights and responsibilities with 
regard to the ’027 patent. Jennie-O determined that the 
browning process it had purchased from Unitherm was the 
same as the process described in the ’027 patent. Jennie-O 
further determined that the ’027 patent was invalid because 
Unitherm’s president had invented the process described 
in that patent six years before ConAgra filed its patent 
application. 

Consistent with these determinations, Jennie-O and Uni
therm jointly sued ConAgra in the Western District of Okla
homa. As relevant here, Jennie-O and Unitherm sought a 
declaration that the ’027 patent was invalid and unenforce
able, and alleged that ConAgra had violated § 2 of the Sher
man Act, ch. 647, 26 Stat. 209, as amended, 15 U. S. C. § 2, by 
attempting to enforce a patent that was obtained by commit
ting fraud on the Patent and Trademark Office (PTO). See 
Walker Process Equipment, Inc. v. Food Machinery & 
Chemical Corp., 382 U. S. 172, 174 (1965) (holding that “the 
enforcement of a patent procured by fraud on the Patent 
Office may be violative of § 2 of the Sherman Act provided 



546US2 Unit: $U24 [08-27-08 13:12:22] PAGES PGT: OPIN

398 UNITHERM FOOD SYSTEMS, INC. v. 
SWIFT-ECKRICH, INC. 

Opinion of the Court 

the other elements necessary to a § 2 case are present”). 
The District Court construed the ’027 patent and determined 
that it was invalid based on Unitherm’s prior public use and 
sale of the process described therein. 35 U. S. C. § 102(b). 
After dismissing Jennie-O for lack of antitrust standing, the 
District Court allowed Unitherm’s Walker Process claim to 
proceed to trial. Prior to the court’s submission of the case 
to the jury, ConAgra moved for a directed verdict under 
Rule 50(a) based on legal insufficiency of the evidence. The 
District Court denied that motion.1 The jury returned a 
verdict for Unitherm, and ConAgra neither renewed its mo
tion for judgment as a matter of law pursuant to Rule 50(b), 
nor moved for a new trial on antitrust liability pursuant to 
Rule 59.2 

On appeal to the Federal Circuit, ConAgra maintained 
that there was insufficient evidence to sustain the jury’s 
Walker Process verdict. Although the Federal Circuit has 
concluded that a party’s “failure to present the district court 
with a post-verdict motion precludes appellate review of suf
ficiency of the evidence,” Biodex Corp. v. Loredan Biomedi
cal, Inc., 946 F. 2d 850, 862 (1991), in the instant case it was 
bound to apply the law of the Tenth Circuit, 375 F. 3d, at 
1365, n. 7 (“On most issues related to Rule 50 motions . . . 
we generally apply regional circuit law unless the precise 

1 Petitioner contends that respondent’s Rule 50(a) motion pertained only 
to the fraud element of petitioner’s Walker Process claim, and that it did 
not encompass the remaining antitrust elements of that claim. Because 
we conclude that petitioner is entitled to prevail irrespective of the scope 
of respondent’s Rule 50(a) motion, we assume without deciding that that 
motion pertained to all aspects of petitioner’s § 2 claim. But see Amend
ments to Federal Rules of Civil Procedure, 134 F. R. D. 525, 687 (1991) 
(“A post-trial motion for judgment can be granted only on grounds ad
vanced in the pre-verdict motion”). 

2 While ConAgra did file a postverdict motion seeking a new trial on 
antitrust damages, that motion did not seek to challenge the sufficiency of 
the evidence establishing antitrust liability and thus has no bearing on the 
instant case. 
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issue being appealed pertains uniquely to patent law”). 
Under Tenth Circuit law, a party that has failed to file a 
postverdict motion challenging the sufficiency of the evi
dence may nonetheless raise such a claim on appeal, so long 
as that party filed a Rule 50(a) motion prior to submission of 
the case to the jury. Cummings v. General Motors Corp., 
365 F. 3d 944, 950–951 (2004). Notably, the only available 
relief in such a circumstance is a new trial. Id., at 951. 

Freed to examine the sufficiency of the evidence, the Fed
eral Circuit concluded that, although Unitherm had pre
sented sufficient evidence to support a determination that 
ConAgra had attempted to enforce a patent that it had ob
tained through fraud on the PTO, 375 F. 3d, at 1362, Uni
therm had failed to present evidence sufficient to support 
the remaining elements of its antitrust claim. Id., at 1365 
(“Unitherm failed to present any economic evidence capable 
of sustaining its asserted relevant antitrust market, and 
little to support any other aspect of its Section 2 claim”). 
Accordingly, it vacated the jury’s judgment in favor of Uni
therm and remanded for a new trial. We granted certiorari, 
543 U. S. 1186 (2005), and now reverse. 

II 

Federal Rule of Civil Procedure 50 sets forth the proce
dural requirements for challenging the sufficiency of the evi
dence in a civil jury trial and establishes two stages for such 
challenges—prior to submission of the case to the jury, and 
after the verdict and entry of judgment. Rule 50(a) allows 
a party to challenge the sufficiency of the evidence prior to 
submission of the case to the jury, and authorizes the district 
court to grant such motions at the court’s discretion: 

“(a) Judgment as a Matter of Law. 
“(1) If during a trial by jury a party has been fully 

heard on an issue and there is no legally sufficient evi
dentiary basis for a reasonable jury to find for that party 
on that issue, the court may determine the issue against 
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that party and may grant a motion for judgment as a 
matter of law against that party with respect to a claim 
or defense that cannot under the controlling law be 
maintained or defeated without a favorable finding on 
that issue. 

“(2) Motions for judgment as a matter of law may be 
made at any time before submission of the case to the 
jury. Such a motion shall specify the judgment sought 
and the law and the facts on which the moving party is 
entitled to the judgment.” 

Rule 50(b), by contrast, sets forth the procedural require
ments for renewing a sufficiency of the evidence challenge 
after the jury verdict and entry of judgment. 

“(b) Renewing Motion for Judgment After 
Trial; Alternative Motion for New Trial. If, for 
any reason, the court does not grant a motion for judg
ment as a matter of law made at the close of all the 
evidence, the court is considered to have submitted the 
action to the jury subject to the court’s later deciding 
the legal questions raised by the motion. The movant 
may renew its request for judgment as a matter of law 
by filing a motion no later than 10 days after entry of 
judgment—and may alternatively request a new trial or 
join a motion for a new trial under Rule 59. In ruling 
on a renewed motion, the court may: 

“(1) if a verdict was returned:

“(A) allow the judgment to stand,

“(B) order a new trial, or

“(C) direct entry of judgment as a matter of


law  . . . .”  

This Court has addressed the implications of a party’s fail
ure to file a postverdict motion under Rule 50(b) on several 
occasions and in a variety of procedural contexts. This 
Court has concluded that, “[i]n the absence of such a motion” 
an “appellate court [is] without power to direct the District 
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Court to enter judgment contrary to the one it had permitted 
to stand.” Cone v. West Virginia Pulp & Paper Co., 330 
U. S. 212, 218 (1947). This Court has similarly concluded 
that a party’s failure to file a Rule 50(b) motion deprives the 
appellate court of the power to order the entry of judgment 
in favor of that party where the district court directed the 
jury’s verdict, Globe Liquor Co. v. San Roman, 332 U. S. 571 
(1948), and where the district court expressly reserved a par
ty’s preverdict motion for a directed verdict and then denied 
that motion after the verdict was returned, Johnson v. New 
York,  N.  H.  & H. R. Co.,  344 U. S. 48 (1952). A postverdict 
motion is necessary because “[d]etermination of whether a 
new trial should be granted or a judgment entered under 
Rule 50(b) calls for the judgment in the first instance of the 
judge who saw and heard the witnesses and has the feel of 
the case which no appellate printed transcript can impart.” 3 

Cone, supra, at 216. Moreover, the “requirement of a timely 
application for judgment after verdict is not an idle motion” 
because it “is . . . an essential part of the rule, firmly 
grounded in principles of fairness.” Johnson, supra, at 53. 

The foregoing authorities lead us to reverse the judgment 
below. Respondent correctly points out that these authori
ties address whether an appellate court may enter judgment 
in the absence of a postverdict motion, as opposed to whether 
an appellate court may order a new trial (as the Federal Cir

3 Neither Neely v. Martin K. Eby Constr. Co., 386 U. S. 317 (1967), nor 
Weisgram v. Marley Co., 528 U. S. 440 (2000), undermine our judgment 
about the benefit of postverdict input from the district court. In those 
cases this Court determined that an appellate court may, in certain cir
cumstances, direct the entry of judgment when it reverses the district 
court’s denial of a Rule 50(b) motion. But in such circumstances the dis
trict court will have had an opportunity to consider the propriety of enter
ing judgment or ordering a new trial by virtue of the postverdict motion. 
Moreover, these cases reiterate the value of the district court’s input, cau
tioning the courts of appeals to be “ ‘constantly alert’ to ‘the trial judge’s 
first-hand knowledge of witnesses, testimony, and issues.’ ” Id., at 443 
(quoting Neely, supra, at 325). 

http:&H.R.Co.
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cuit did here). But this distinction is immaterial. This 
Court’s observations about the necessity of a postverdict mo
tion under Rule 50(b), and the benefits of the district court’s 
input at that stage, apply with equal force whether a party 
is seeking judgment as a matter of law or simply a new trial. 
In Cone, this Court concluded that, because Rule 50(b) per
mits the district court to exercise its discretion to choose 
between ordering a new trial and entering judgment, its “ap
praisal of the bona fides of the claims asserted by the liti
gants is of great value in reaching a conclusion as to whether 
a new trial should be granted.” 330 U. S., at 216 (emphasis 
added). Similarly, this Court has determined that a party 
may only pursue on appeal a particular avenue of relief avail
able under Rule 50(b), namely, the entry of judgment or a 
new trial, when that party has complied with the Rule’s fil
ing requirements by requesting that particular relief below. 
See Johnson, supra, at 54 (“Respondent made a motion to 
set aside the verdict and for new trial within the time re
quired by Rule 50(b). It failed to comply with permission 
given by 50(b) to move for judgment n. o. v. after the verdict. 
In this situation respondent is entitled only to a new trial, 
not to a judgment in its favor”).4 

4 The dissent’s suggestion that 28 U. S. C. § 2106 permits the courts of 
appeals to consider the sufficiency of the evidence underlying a civil jury 
verdict notwithstanding a party’s failure to comply with Rule 50 is fore
closed by authority of this Court. While the dissent observes that § 2106 
was enacted after Cone and Globe Liquor Co. v. San Roman, 332 U. S. 571 
(1948), post, at 408 (opinion of Stevens, J.), it fails to note that it was 
enacted prior to Johnson. Johnson explicitly reaffirmed those earlier 
cases, concluding that “in the absence of a motion for judgment notwith
standing the verdict made in the trial court within ten days after recep
tion of a verdict [Rule 50] forbids the trial judge or an appellate court to 
enter such a judgment.” 344 U. S., at 50. Moreover, in Neely, this Court 
observed that § 2106 is “broad enough to include the power to direct entry 
of judgment n. o. v. on appeal,” 386 U. S., at 322, but nonetheless reaf
firmed that Cone, Globe Liquor, and Johnson “make it clear that an appel
late court may not order judgment n. o. v. where the verdict loser 
has failed strictly to comply with the procedural requirements of Rule 
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Despite the straightforward language employed in Cone, 
Globe Liquor, and Johnson, respondent maintains that those 
cases dictate affirmance here, because in each of those cases 
the litigants secured a new trial. But in each of those cases 
the appellants moved for a new trial postverdict in the Dis
trict Court, and did not seek to establish their entitlement 
to a new trial solely on the basis of a denied Rule 50(a) 
motion. See Cone, supra, at 213 (noting that respondent 
moved for a new trial); 5 Globe Liquor, supra, at 572 (“The 

50(b),” 386 U. S., at 325. Contrary to the dissent’s suggestion, Neely con
firms that the broad grant of authority to the courts of appeals in § 2106 
must be exercised consistent with the requirements of the Federal Rules 
of Civil Procedure as interpreted by this Court. 

The dissent’s approach is not only foreclosed by authority of this Court, 
it also may present Seventh Amendment concerns. The implication of the 
dissent’s interpretation of § 2106 is that a court of appeals would be free 
to examine the sufficiency of the evidence regardless of whether the appel
lant had filed a Rule 50(a) motion in the district court and, in the event 
the appellant had filed a Rule 50(a) motion, regardless of whether the 
district court had ever ruled on that motion. The former is squarely fore
closed by Slocum v. New York Life Ins. Co.,  228 U. S. 364 (1913), and the 
latter is inconsistent with this Court’s explanation of the requirements of 
the Seventh Amendment in Baltimore & Carolina Line, Inc. v. Redman, 
295 U. S. 654, 658 (1935) (explaining that “under the pertinent rules of the 
common law the court of appeals could set aside the verdict for error of 
law, such as the trial court’s ruling respecting the sufficiency of the evi
dence, and direct a new trial, but could not itself determine the issues of 
fact and direct a judgment for the defendant, for this would cut off the 
plaintiff ’s unwaived right to have the issues of fact determined by a jury” 
(emphasis added)). Indeed, Rule 50 was drafted with such concerns in 
mind. See 9A C. Wright & A. Miller, Federal Practice and Procedure 
§ 2522, pp. 244–246 (2d ed. 1995) (hereinafter Federal Practice). 

5 While the precise nature of the new trial motion at issue in Cone is 
difficult to ascertain from this Court’s description of that motion, the 
Court of Appeals opinion in that case confirms that the movant had prop
erly objected to the admission of certain evidence, and then moved post
verdict “for a new trial [on the basis of the inadmissible evidence] and 
later renewed this motion upon the basis of newly-discovered evidence.” 
West Virginia Pulp & Paper Co. v. Cone, 153 F. 2d 576, 580 (CA4 1946). 
This Court did not disturb the Court of Appeals’ holding that formed the 

http:NewYorkLifeIns.Co.
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respondents . . . moved for a new trial on the ground . . . that 
there were many contested issues of fact”). Indeed, John
son concluded that respondent was only entitled to a new 
trial by virtue of its motion for such “within the time re
quired by Rule 50(b).” 344 U. S., at 54. Accordingly, these 
outcomes merely underscore our holding today—a party is 
not entitled to pursue a new trial on appeal unless that party 
makes an appropriate postverdict motion in the district 
court. 

Our determination that respondent’s failure to comply 
with Rule 50(b) forecloses its challenge to the sufficiency of 
the evidence is further validated by the purported basis of 
respondent’s appeal, namely, the District Court’s denial of 
respondent’s preverdict Rule 50(a) motion. As an initial 
matter, Cone, Globe Liquor, and Johnson unequivocally es
tablish that the precise subject matter of a party’s Rule 50(a) 
motion—namely, its entitlement to judgment as a matter of 
law—cannot be appealed unless that motion is renewed pur
suant to Rule 50(b). Here, respondent does not seek to pur
sue on appeal the precise claim it raised in its Rule 50(a) 
motion before the District Court—namely, its entitlement to 
judgment as a matter of law. Rather, it seeks a new trial 
based on the legal insufficiency of the evidence. But if, as 
in Cone, Globe Liquor, and Johnson, a litigant that has failed 
to file a Rule 50(b) motion is foreclosed from seeking the 
relief it sought in its Rule 50(a) motion—i. e., the entry of 
judgment—then surely respondent is foreclosed from seek
ing a new trial, relief it did not and could not seek in its 
preverdict motion. In short, respondent never sought a new 
trial before the District Court, and thus forfeited its right to 
do so on appeal. Yakus v. United States, 321 U. S. 414, 444 
(1944) (“No procedural principle is more familiar to this 
Court than that a . .  . right may be forfeited . . . by the 

basis of the movant’s entitlement to a new trial, namely, “the Circuit Court 
of Appeals’ holding that there was prejudicial error in the admission of 
evidence.” 330 U. S., at 215. 
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failure to make timely assertion of the right before a tribunal 
having jurisdiction to determine it”). 

The text of Rule 50(b) confirms that respondent’s prever
dict Rule 50(a) motion did not present the District Court 
with the option of ordering a new trial. That text provides 
that a district court may only order a new trial on the basis 
of issues raised in a preverdict Rule 50(a) motion when “rul
ing on a renewed motion” under Rule 50(b). Accordingly, 
even if the District Court was inclined to grant a new trial 
on the basis of arguments raised in respondent’s preverdict 
motion, it was without the power to do so under Rule 50(b) 
absent a postverdict motion pursuant to that Rule. Conse
quently, the Court of Appeals was similarly powerless. 

Similarly, the text and application of Rule 50(a) support 
our determination that respondent may not challenge the 
sufficiency of the evidence on appeal on the basis of the Dis
trict Court’s denial of its Rule 50(a) motion. The Rule pro
vides that “the court may determine” that “there is no le
gally sufficient evidentiary basis for a reasonable jury to find 
for [a] party on [a given] issue,” and “may grant a motion for 
judgment as a matter of law against that party . . . .” (Em
phasis added.) Thus, while a district court is permitted to 
enter judgment as a matter of law when it concludes that 
the evidence is legally insufficient, it is not required to do so. 
To the contrary, the district courts are, if anything, encour
aged to submit the case to the jury, rather than granting 
such motions. As Wright and Miller explain: 

“Even at the close of all the evidence it may be desir
able to refrain from granting a motion for judgment as 
a matter of law despite the fact that it would be possible 
for the district court to do so. If judgment as a matter 
of law is granted and the appellate court holds that the 
evidence in fact was sufficient to go to the jury, an entire 
new trial must be had. If, on the other hand, the trial 
court submits the case to the jury, though it thinks the 
evidence insufficient, final determination of the case is 
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expedited greatly. If the jury agrees with the court’s 
appraisal of the evidence, and returns a verdict for the 
party who moved for judgment as a matter of law, the 
case is at an end. If the jury brings in a different ver
dict, the trial court can grant a renewed motion for judg
ment as a matter of law. Then if the appellate court 
holds that the trial court was in error in its appraisal of 
the evidence, it can reverse and order judgment on the 
verdict of the jury, without any need for a new trial. 
For this reason the appellate courts repeatedly have said 
that it usually is desirable to take a verdict, and then 
pass on the sufficiency of the evidence on a post-verdict 
motion.” 9A Federal Practice § 2533, at 319 (footnote 
omitted). 

Thus, the District Court’s denial of respondent’s preverdict 
motion cannot form the basis of respondent’s appeal, because 
the denial of that motion was not error. It was merely an 
exercise of the District Court’s discretion, in accordance with 
the text of the Rule and the accepted practice of permitting 
the jury to make an initial judgment about the sufficiency of 
the evidence. The only error here was counsel’s failure to 
file a postverdict motion pursuant to Rule 50(b).6 

6 Respondent claims that its failure to renew its Rule 50(a) motion was 
in reliance on the Tenth Circuit’s determination that it could order a new 
trial in the absence of a Rule 50(b) motion. But respondent cannot credi
bly maintain that it wanted the Court of Appeals to order a new trial as 
opposed to entering judgment. And, as the Tenth Circuit has recognized, 
respondent could not obtain the entry of judgment unless it complied with 
Rule 50(b). Cummings v. General Motors Corp., 365 F. 3d 944, 951 (2004). 
Respondent therefore had every incentive to comply with that Rule’s re
quirements. Accordingly, we reject its contention that our application of 
Rule 50(b) to the instant case is impermissibly retroactive. See also 
Harper v. Virginia Dept. of Taxation, 509 U. S. 86, 97 (1993) (“[W]e can 
scarcely permit the substantive law to shift and spring according to the 
particular equities of individual parties’ claims of actual reliance on an old 
rule and of harm from a retroactive application of the new rule” (internal 
quotation marks and brackets omitted)). 
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* * * 

For the foregoing reasons, we hold that since respondent 
failed to renew its preverdict motion as specified in Rule 
50(b), there was no basis for review of respondent’s suffi
ciency of the evidence challenge in the Court of Appeals. 
The judgment of the Court of Appeals is reversed.7 

It is so ordered. 

Justice Stevens, with whom Justice Kennedy joins, 
dissenting. 

Murphy’s law applies to trial lawyers as well as pilots. 
Even an expert will occasionally blunder. For that reason 
Congress has preserved the federal appeals courts’ power to 
correct plain error, even though trial counsel’s omission will 
ordinarily give rise to a binding waiver. This is not a case, 
in my view, in which the authority of the appellate court is 
limited by an explicit statute or controlling rule. The spirit 
of the Federal Rules of Civil Procedure favors preservation 
of a court’s power to avoid manifestly unjust results in ex
ceptional cases. See Johnson v. New York, N. H. & H. R. 
Co., 344 U. S. 48, 62 (1952) (Frankfurter, J., dissenting) 
(“ ‘Procedure is the means; full, equal and exact enforcement 
of substantive law is the end’ ” (quoting Pound, The Eti
quette of Justice, 3 Proceedings Neb. St. Bar Assn. 231 
(1909))). Moreover, we have an overriding duty to obey 
statutory commands that unambiguously express the intent 
of Congress even in areas such as procedure in which we 
may have special expertise. 

Today, relying primarily on a case decided in March 1947, 
Cone v. West Virginia Pulp & Paper Co., 330 U. S. 212, and 
a case decided in January 1948, Globe Liquor Co. v. San 

7 We reject respondent’s contention that it is entitled to a remand for 
reconsideration in light of Phillips v. AWH Corp., 415 F. 3d 1303 (CA Fed. 
2005). The Federal Circuit has already denied respondent’s petition for 
rehearing raising this issue. 
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Roman, 332 U. S. 571, the Court holds that the Court of Ap
peals was “powerless” to review the sufficiency of the evi
dence supporting the verdict in petitioner’s favor because 
respondent failed to file proper postverdict motions pursuant 
to Rules 50(b) and 59 of the Federal Rules of Civil Procedure 
in the trial court. Ante, at 405. The majority’s holding is 
inconsistent with a statute enacted just months after Globe 
Liquor was decided. That statute, which remains in effect 
today, provides: 

“The Supreme Court or any other court of appellate 
jurisdiction may affirm, modify, vacate, set aside or re
verse any judgment, decree, or order of a court lawfully 
brought before it for review, and may remand the cause 
and direct the entry of such appropriate judgment, de
cree, or order, or require such further proceedings to 
be had as may be just under the circumstances.” 28 
U. S. C. § 2106. 

Nothing in Rule 50(b) limits this statutory grant of power 
to appellate courts; while a party’s failure to make a Rule 
50(b) motion precludes the district court from directing a 
verdict in that party’s favor, the Rule does not purport to 
strip the courts of appeals of the authority to review district 
court judgments or to order such relief as “may be just under 
the circumstances.” Nor do general principles of waiver or 
forfeiture have that effect. Cf. ante, at 404–405. It is well 
settled that a litigant’s waiver or forfeiture of an argument 
does not, in the absence of a contrary statutory command, 
preclude the courts of appeals from considering those argu
ments. See Singleton v. Wulff, 428 U. S. 106, 121 (1976). 
Arguments raised for the first time on appeal may be enter
tained, for example, if their consideration would prevent 
manifest injustice. Ibid.* 

*The Court suggests that the Seventh Amendment limits appellate 
courts’ power to review judgments under 28 U. S. C. § 2106. See ante, 
at 402–403, n. 4. I disagree with the Court’s analysis in two respects. 
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For the reasons articulated by the Court in Cone, 330 U. S., 
at 216, it may be unfair or even an abuse of discretion for a 
court of appeals to direct a verdict in favor of the party that 
lost below if that party failed to make a timely Rule 50(b) 
motion. Likewise, it may not be “just under the circum
stances” for a court of appeals to order a new trial in the 
absence of a proper Rule 59 motion. Finally, a court of ap
peals has discretion to rebuff, on grounds of waiver or forfeit
ure, a challenge to the sufficiency of the evidence absent a 
proper Rule 50(b) or Rule 59 motion made in the district 
court. None of the foregoing propositions rests, however, 
on a determination that the courts of appeals lack “power” 
to review the sufficiency of the evidence and order appro
priate relief under these circumstances, and I can divine no 
basis for that determination. 

I respectfully dissent. 

First, although the right to trial by jury might be implicated if no Rule 
50(a) motion had been made, such a motion was made in this case. The 
Rule 50(a) motion triggered the automatic reservation of “legal questions,” 
Fed. Rule Civ. Proc. 50(b), and that reservation, in turn, averted any Sev
enth Amendment problem, see Baltimore & Carolina Line, Inc. v. Red
man, 295 U. S. 654 (1935). Second, the Seventh Amendment imposes no 
greater restriction on appellate courts than it does on district courts in 
these circumstances; “[a]s far as the Seventh Amendment’s right to jury 
trial is concerned, there is no greater restriction on the province of the 
jury when an appellate court enters judgment n. o. v. than when a trial 
court does.” Neely v. Martin K. Eby Constr. Co., 386 U. S. 317, 322 (1967). 
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WISCONSIN RIGHT TO LIFE, INC. v. FEDERAL

ELECTION COMMISSION


appeal from the united states district court for the 
district of columbia 

No. 04–1581. Argued January 17, 2006—Decided January 23, 2006 

Appellant Wisconsin Right to Life, Inc. (WRTL), sought a judgment declar
ing § 203 of the Bipartisan Campaign Reform Act of 2002 (BCRA) uncon
stitutional as applied to broadcast advertisements that it intended to run 
during the 2004 election, arguing that BCRA cannot be constitutionally 
applied to its particular electioneering communications. In dismissing 
WRTL’s complaint, the District Court read a footnote in McConnell v. 
Federal Election Comm’n, 540 U. S. 93, 190, n. 73, as foreclosing any “as
applied” challenges to the prohibition on electioneering communications. 

Held: WRTL’s as-applied challenge is not foreclosed by McConnell. The 
District Court misinterpreted the McConnell footnote, which merely 
notes that because this Court found BCRA’s primary definition of “elec
tioneering communication” facially valid when used with regard to 
BCRA’s disclosure and funding requirements, it was unnecessary to con
sider the constitutionality of the backup definition Congress provided. 
The Court did not purport to resolve future as-applied challenges. 
Contrary to the Federal Election Commission’s argument, it is not clear 
that the District Court’s dismissal also rested on an alternative ground. 

Vacated and remanded. 

James Bopp, Jr., argued the cause for appellant. With him 
on the briefs were Richard E. Coleson and M. Miller Baker. 

Solicitor General Clement argued the cause for appellee. 
With him on the brief were Deputy Solicitor General Garre, 
Malcolm L. Stewart, Lawrence H. Norton, Richard B. 
Bader, David Kolker, and Harry J. Summers.* 

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union by Steven R. Shapiro, Mark J. Lopez, and Joel M. 
Gora; for the American Federation of Labor and Congress of Industrial 
Organizations by Jonathan P. Hiatt, Laurence E. Gold, and Michael B. 
Trister; for the Center for Competitive Politics et al. by Erik S. Jaffe; for 
the Chamber of Commerce of the United States of America by Jan Witold 
Baran, Thomas W. Kirby, Caleb P. Burns, Stephen A. Bokat, and Amar 
D. Sarwal; for Citizens United et al. by Herbert W. Titus, William J. 
Olson, and John S. Miles; and for Senator Mitch McConnell by Theodore 
B. Olson and Douglas R. Cox. 
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The Bipartisan Campaign Reform Act of 2002 (BCRA), 
§ 203, as amended, 116 Stat. 91, prohibits corporations from 
using their general treasury funds to pay for any “election
eering communications.” 2 U. S. C. § 441b(b)(2) (2000 ed., 
Supp. III). BCRA § 201 defines “electioneering communica
tions” as any broadcast, cable, or satellite communication 
that refers to a candidate for federal office and that is broad
cast within 30 days of a federal primary election or 60 days 
of a federal general election in the jurisdiction in which that 
candidate is running for office. 2 U. S. C. § 434(f)(3) (2000 
ed., Supp. III). Appellant Wisconsin Right to Life, Inc. 
(WRTL), brought this action against the Federal Election 
Commission (FEC), seeking a judgment declaring BCRA un
constitutional as applied to several broadcast advertisements 
that it intended to run during the 2004 election. WRTL also 
sought a preliminary injunction barring the FEC from en
forcing BCRA against those advertisements. WRTL does 
not dispute that its advertisements are covered by BCRA’s 
definition of prohibited electioneering communications. In
stead, it contends that BCRA cannot be constitutionally 
applied to its particular communications because they consti
tute “grassroots lobbying advertisements.” Brief for Ap
pellee 35 (internal quotation marks omitted). Although the 
FEC has statutory authority to exempt by regulation cer
tain communications from BCRA’s prohibition on election
eering communications, § 434(f)(3)(B)(iv), at this point, it has 
not done so for the types of advertisements at issue here. 

The three-judge District Court denied the motion for a 
preliminary injunction and subsequently dismissed WRTL’s 

Briefs of amici curiae urging affirmance were filed for AARP et al. by 
Daniel R. Ortiz; for Douglas L. Bailey by Randy L. Dryer; for Frances 
R. Hill by J. Gerald Hebert; for Senator John McCain et al. by Bradley S. 
Phillips, Seth P. Waxman, Randolph D. Moss, Roger M. Witten, Fred 
Wertheimer, Donald J. Simon, Alan Morrison, Charles G. Curtis, Jr., 
Trevor Potter, Paul Ryan, and Scott L. Nelson; and for Norman Ornstein 
et al. by H. Christopher Bartolomucci. 

Briefs of amici curiae were filed for the Alliance for Justice by Ruth 
Eisenberg; and for the Coalition of Public Charities by Robert F. Bauer. 
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complaint in an unpublished opinion. We noted probable 
jurisdiction, 545 U. S. 1164 (2005). Appellant asks us to re
verse the judgment of the District Court because that court 
incorrectly read a footnote in our opinion in McConnell v. 
Federal Election Comm’n, 540 U. S. 93 (2003), as foreclosing 
any “as-applied” challenges to the prohibition on electioneer
ing communications. We agree with WRTL that the Dis
trict Court misinterpreted the relevance of our “uphold[ing] 
all applications of the primary definition” of election
eering communications. Id., at 190, n. 73. Contrary to the 
understanding of the District Court, that footnote merely 
notes that because we found BCRA’s primary definition of 
“electioneering communication” facially valid when used 
with regard to BCRA’s disclosure and funding require
ments, it was unnecessary to consider the constitutionality 
of the backup definition Congress provided. Ibid. In up
holding § 203 against a facial challenge, we did not purport 
to resolve future as-applied challenges. 

The FEC argues that the District Court also rested its 
decision on the alternative ground that the facts of this case 
“suggest that WRTL’s advertisements may fit the very type 
of activity McConnell found Congress had a compelling in
terest in regulating.” No. 04–1260 (DC, Aug. 17, 2004), App. 
to Juris. Statement 8a. It is not clear to us, however, that 
the District Court intended its opinion to rest on this ground. 
For one thing, the court used the word “may.” For another, 
its separate opinion dismissing WRTL’s challenge with prej
udice characterized its previous opinion as holding that 
“WRTL’s ‘as-applied’ challenge to BCRA is foreclosed by the 
Supreme Court’s decision in McConnell.” Id., at 3a. Given 
this ambiguity, we cannot say with certainty that the Dis
trict Court’s dismissal was based on this alternative ground. 

We therefore vacate the judgment and remand the case 
for the District Court to consider the merits of WRTL’s as
applied challenge in the first instance. 

It is so ordered. 
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ALASKA v. UNITED STATES 

on bill of complaint 

No. 128, Orig. Decided June 6, 2005—Decree entered January 23, 2006 

Opinion reported: 545 U. S. 75. 

The Report of the Special Master is received and ordered 
filed. The joint motion for entry of decree is granted, and 
the proposed decree is entered. Gregory E. Maggs, Esq., of 
Washington, D. C., the Special Master in this case, is hereby 
discharged with the thanks of the Court. The Chief Jus

tice took no part in the consideration or decision of this case. 

DECREE 

On June 12, 2000, the Court granted the State of Alaska 
leave to file a bill of complaint to quiet title relating to cer
tain marine submerged lands in southeast Alaska. 530 U. S. 
1228. The Court appointed a Special Master to direct subse
quent proceedings and to submit such reports as he deemed 
appropriate. 531 U. S. 941 (2000). On January 8, 2001, the 
Court granted the State of Alaska leave to file an amended 
complaint. 531 U. S. 1066. On March 5, 2001, the Court re
ferred the State of Alaska’s amended complaint and the 
United States’ answer to the Master. 532 U. S. 902. From 
2001 to 2004, the Special Master oversaw extensive briefing 
of motions for summary judgment relating to the various 
counts of the amended complaint. On April 26, 2004, the 
Court received and ordered filed the Report of the Special 
Master on Six Motions for Partial Summary Judgment and 
One Motion for Confirmation of a Disclaimer of Title (Mar. 
2004). 541 U. S. 1008. On June 6, 2005, this Court over
ruled the State of Alaska’s exceptions and directed the par
ties to prepare and submit an appropriate decree to the Mas
ter for the Court’s consideration. 545 U. S. 75, 110. The 
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parties have prepared a proposed decree, and the Master 
recommends its approval. 

Accordingly, 

IT IS ORDERED, ADJUDGED, AND DECREED 

1. On counts I and II of the amended complaint of the 
State of Alaska, judgment is granted to the United States, 
and the State of Alaska shall take nothing. As between the 
State of Alaska and the United States, the United States has 
title to the marine submerged lands underlying the pockets 
and enclaves of water at issue in counts I and II of the State 
of Alaska’s amended complaint, which are those marine sub
merged lands that are more than three geographical miles 
from every point on the coastline of the mainland or of any 
individual island of the Alexander Archipelago. See 545 
U. S. 75, 80 (2005). For purposes of determining the United 
States’ title: 

(a) the term “marine submerged lands” means all lands 
permanently or periodically covered by tidal waters up 
to but not above the line of mean high tide (Submerged 
Lands Act, § 2(a)(2), 67 Stat. 29 (43 U. S. C. § 1301(a)(2))); 
(b) the term “coast line” means “the line of ordinary low 
water along that portion of the coast which is in direct 
contact with the open sea and the line marking the sea
ward limit of inland waters,” as defined in § 2(c) of the 
Submerged Lands Act, ibid. (43 U. S. C. § 1301(c)); and 
(c) the line marking the seaward limit of inland waters 
shall be determined in accordance with the Court’s rul
ings that: (i) the waters of the Alexander Archipelago 
do not constitute historic inland waters; and (ii) “North 
Bay,” “South Bay,” Sitka Sound, and Cordova Bay, as 
designated in this action, do not constitute juridical 
bays. See 545 U. S., at 81–96. 

2. On count IV of the amended complaint of the State of 
Alaska, judgment is granted to the United States, and the 
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State of Alaska shall take nothing. As between the State 
of Alaska and the United States, the United States has title 
to the marine submerged lands within the exterior bound
aries of Glacier Bay National Monument as those boundaries 
existed on the date of the State of Alaska’s admission to the 
Union. See 545 U. S., at 96–110. For purposes of determin
ing the United States’ title, the term “marine submerged 
lands” means all lands permanently or periodically covered 
by tidal waters up to but not above the line of mean high 
tide (Submerged Lands Act, § 2(a)(2), 67 Stat. 29 (43 
U. S. C. § 1301(a)(2))). 

3. The motion of the State of Alaska for summary judg
ment on count III is dismissed as moot, and count III is 
dismissed for lack of jurisdiction. In accordance with 28 
U. S. C. § 2409a(e), the following disclaimer of the United 
States is confirmed: 

DISCLAIMER 

(1) Pursuant to the Quiet Title Act, 28 U. S. C. 
§ 2409a(e), and subject to the exceptions set out in para
graph (2), the United States disclaims any real property 
interest in the marine submerged lands within the exte
rior boundaries of the Tongass National Forest, as those 
boundaries existed on the date of Alaska Statehood. 

(2) The disclaimer set out in paragraph (1) does not 
disclaim: 

(a) any submerged lands that are subject to the ex
ceptions set out in § 5 of the Submerged Lands Act, 67 
Stat. 32 (43 U. S. C. § 1313); 

(b) any submerged lands that are more than three 
geographic miles seaward of the coastline; 

(c) any submerged lands that were under the juris
diction of an agency other than the United States De
partment of Agriculture on the date of the filing of the 
complaint in this action; 
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(d) any submerged lands that were held for military, 
naval, Air Force, or Coast Guard purposes on the date 
that Alaska entered the Union. 

(3) For purposes of this disclaimer: 
(a) The term “coast line” means “the line of ordinary 

low water along that portion of the coast which is in 
direct contact with the open sea and the line marking 
the seaward limit of inland waters,” as defined in § 2(c) 
of the Submerged Lands Act, id., at 29 (43 U. S. C. 
§ 1301(c)). 

(b) The term “submerged lands” means “lands be
neath navigable waters” as defined in § 2(a) of the Sub
merged Lands Act, ibid. (43 U. S. C. § 1301(a)). 

(c) The term “marine submerged lands” means “all 
lands permanently or periodically covered by tidal wa
ters up to but not above the line of mean high tide.” 
See Submerged Lands Act, ibid. § 2(a)(2), (43 U. S. C. 
§ 1301(a)(2)). 

(d) The term “jurisdiction” has the meaning of that 
word in the Quiet Title Act, 28 U. S. C. § 2409a(m). 

(e) The exception set out in § 5(a) of the Submerged 
Lands Act, 67 Stat. 32 (43 U. S. C. § 1313(a)), for lands 
“expressly retained by or ceded to the United States 
when the State entered the Union” does not include 
lands under the jurisdiction of the Department of Agri
culture unless, on the date Alaska entered the Union, 
that land was: 
(i) withdrawn pursuant to Act of Congress, Presidential 
Proclamation, Executive Order, or public land order of 
the Secretary of Interior, other than Presidential Proc
lamation No. 37, 32 Stat. 2025, which established the Al
exander Archipelago Forest Reserve; Presidential Proc
lamation of Sept. 10, 1907 (35 Stat. 2152), which created 
the Tongass National Forest; or Presidential Proclama
tions of Feb. 16, 1909 (35 Stat. 2226), and June 10, 1925 
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(44 Stat. 2578), which expanded the Tongass National 
Forest; or 
(ii) subject to one or more of the following pending ap
plications for withdrawal pursuant to 43 CFR pt. 295 
(1954 rev. and Supp. 1958), designated by Bureau of 
Land Management serial numbers: AKA 022828; AKA 
026916; AKA 029820; AKA 031178; AKA 032449; AKA 
033871; AKA 034383; AKJ 010461; AKJ 010598; AKJ 
010761; AKJ 011157; AKJ 011168; AKJ 011203; AKJ 
011210; AKJ 011212; AKJ 011213; AKJ 011291. 

4. The Court retains jurisdiction to entertain such further 
proceedings, enter such orders, and issue such writs as from 
time to time may be deemed necessary or advisable to effec
tuate and supplement this Decree and the rights of the re
spective parties. In all other respects, this Decree is final. 
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GONZALES, ATTORNEY GENERAL, et al. v. O

CENTRO ESPIRITA BENEFICENTE UNIAO


DO VEGETAL et al.


certiorari to the united states court of appeals for 
the tenth circuit 

No. 04–1084. Argued November 1, 2005—Decided February 21, 2006 

Congress enacted the Religious Freedom Restoration Act of 1993 (RFRA) 
in response to Employment Div., Dept. of Human Resources of Ore. v. 
Smith, 494 U. S. 872, where, in upholding a generally applicable law that 
burdened the sacramental use of peyote, this Court held that the First 
Amendment’s Free Exercise Clause does not require judges to engage 
in a case-by-case assessment of the religious burdens imposed by facially 
constitutional laws, id., at 883–890. Among other things, RFRA pro
hibits the Federal Government from substantially burdening a person’s 
exercise of religion, “even if the burden results from a rule of general 
applicability,” 42 U. S. C. § 2000bb–1(a), except when the Government 
can “demonstrat[e] that application of the burden to the person— 
(1) [furthers] a compelling governmental interest; and (2) is the least 
restrictive means of furthering that . . . interest,” § 2000bb–1(b). 

Members of respondent church (UDV) receive communion by drink
ing hoasca, a tea brewed from plants unique to the Amazon Rainforest 
that contains DMT, a hallucinogen regulated under Schedule I of the 
Controlled Substances Act, see 21 U. S. C. § 812(c), Schedule I(c). After 
U. S. Customs inspectors seized a hoasca shipment to the American 
UDV and threatened prosecution, the UDV filed this suit for declara
tory and injunctive relief, alleging, inter alia, that applying the Con
trolled Substances Act to the UDV’s sacramental hoasca use violates 
RFRA. At a hearing on the UDV’s preliminary injunction motion, the 
Government conceded that the challenged application would substan
tially burden a sincere exercise of religion, but argued that this burden 
did not violate RFRA because applying the Controlled Substances Act 
was the least restrictive means of advancing three compelling govern
mental interests: protecting UDV members’ health and safety, prevent
ing the diversion of hoasca from the church to recreational users, and 
complying with the 1971 United Nations Convention on Psychotropic 
Substances. The District Court granted relief, concluding that, be
cause the parties’ evidence on health risks and diversion was equally 
balanced, the Government had failed to demonstrate a compelling inter
est justifying the substantial burden on the UDV. The court also held 
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that the 1971 Convention does not apply to hoasca. The Tenth Circuit 
affirmed. 

Held: The courts below did not err in determining that the Government 
failed to demonstrate, at the preliminary injunction stage, a compelling 
interest in barring the UDV’s sacramental use of hoasca. Pp. 427–439. 

1. This Court rejects the Government’s argument that evidentiary 
equipoise as to potential harm and diversion is an insufficient basis for 
a preliminary injunction against enforcement of the Controlled Sub
stances Act. Given that the Government conceded the UDV’s prima 
facie RFRA case in the District Court and that the evidence found to 
be in equipoise related to an affirmative defense as to which the Govern
ment bore the burden of proof, the UDV effectively demonstrated a 
likelihood of success on the merits. The Government’s argument that, 
although it would bear the burden of demonstrating a compelling inter
est at trial on the merits, the UDV should have borne the burden of 
disproving such interests at the preliminary injunction hearing is fore
closed by Ashcroft v. American Civil Liberties Union, 542 U. S. 656, 
666. There, in affirming the grant of a preliminary injunction against 
the Government, this Court reasoned that the burdens with respect to 
the compelling interest test at the preliminary injunction stage track 
the burdens at trial. The Government’s attempt to limit the Ashcroft 
rule to content-based restrictions on speech is unavailing. The fact 
that Ashcroft involved such a restriction in no way affected the Court’s 
assessment of the consequences of having the burden at trial for prelimi
nary injunction purposes. Congress’ express decision to legislate the 
compelling interest test indicates that RFRA challenges should be adju
dicated in the same way as the test’s constitutionally mandated applica
tions, including at the preliminary injunction stage. Pp. 427–430. 

2. Also rejected is the Government’s central submission that, because 
it has a compelling interest in the uniform application of the Controlled 
Substances Act, no exception to the DMT ban can be made to accommo
date the UDV. The Government argues, inter alia, that the Act’s de
scription of Schedule I substances as having “a high potential for 
abuse,” “no currently accepted medical use,” and “a lack of accepted 
safety for use . . .  under medical supervision,” 21 U. S. C. § 812(b)(1), by 
itself precludes any consideration of individualized exceptions, and that 
the Act’s “closed” regulatory system, which prohibits all use of con
trolled substances except as the Act itself authorizes, see Gonzales v. 
Raich, 545 U. S. 1, 13, cannot function properly if subjected to judicial 
exemptions. Pp. 430–437. 

(a) RFRA and its strict scrutiny test contemplate an inquiry more 
focused than the Government’s categorical approach. RFRA requires 
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the Government to demonstrate that the compelling interest test is sat
isfied through application of the challenged law “to the person”—the 
particular claimant whose sincere exercise of religion is being substan
tially burdened. 42 U. S. C. § 2000bb–1(b). Section 2000bb(b)(1) ex
pressly adopted the compelling interest test of Sherbert v. Verner, 374 
U. S. 398, and Wisconsin v. Yoder, 406 U. S. 205. There, the Court 
looked beyond broadly formulated interests justifying the general appli
cability of government mandates, scrutinized the asserted harms, and 
granted specific exemptions to particular religious claimants. Id., at 
213, 221, 236; Sherbert, supra, at 410. Outside the Free Exercise area 
as well, the Court has noted that “[c]ontext matters” in applying the 
compelling interest test, Grutter v. Bollinger, 539 U. S. 306, 327, and 
has emphasized that strict scrutiny’s fundamental purpose is to take 
“relevant differences” into account, Adarand Constructors, Inc. v. Peñ a, 
515 U. S. 200, 228. Pp. 430–432. 

(b) Under RFRA’s more focused inquiry, the Government’s mere 
invocation of the general characteristics of Schedule I substances cannot 
carry the day. Although Schedule I substances such as DMT are excep
tionally dangerous, see, e. g., Touby v. United States, 500 U. S. 160, 162, 
there is no indication that Congress, in classifying DMT, considered the 
harms posed by the particular use at issue. That question was litigated 
below. Before the District Court found that the Government had not 
carried its burden of showing a compelling interest in preventing such 
harm, the court noted that it could not ignore the congressional classifi
cation and findings. But Congress’ determination that DMT should be 
listed under Schedule I simply does not provide a categorical answer 
that relieves the Government of the obligation to shoulder its RFRA 
burden. The Controlled Substances Act’s authorization to the Attorney 
General to “waive the requirement for registration of certain manufac
turers, distributors, or dispensers if he finds it consistent with the public 
health and safety,” 21 U. S. C. § 822(d), reinforces that Congress’ findings 
with respect to Schedule I substances should not carry the determina
tive weight, for RFRA purposes, that the Government would ascribe to 
them. Indeed, despite the fact that everything the Government says 
about the DMT in hoasca applies in equal measure to the mescaline in 
peyote, another Schedule I substance, both the Executive and Congress 
have decreed an exception from the Controlled Substances Act for Na
tive American religious use of peyote, see 21 CFR § 1307.31; 42 U. S. C. 
§ 1996a(b)(1). If such use is permitted in the face of the general con
gressional findings for hundreds of thousands of Native Americans prac
ticing their faith, those same findings alone cannot preclude consider
ation of a similar exception for the 130 or so American members of the 
UDV who want to practice theirs. See Church of Lukumi Babalu Aye, 



546US2 Unit: $U27 [08-25-08 09:35:02] PAGES PGT: OPIN

421 Cite as: 546 U. S. 418 (2006) 

Syllabus 

Inc. v. Hialeah, 508 U. S. 520, 547. The Government’s argument that 
the existence of a congressional exemption for peyote does not indicate 
that the Controlled Substances Act is amenable to judicially crafted 
exceptions fails because RFRA plainly contemplates court-recognized 
exceptions, see § 2000bb–1(c). Pp. 432–434. 

(c) The peyote exception also fatally undermines the Government’s 
broader contention that the Controlled Substances Act establishes a 
closed regulatory system that admits of no exceptions under RFRA. 
The peyote exception has been in place since the Controlled Substances 
Act’s outset, and there is no evidence that it has undercut the Govern
ment’s ability to enforce the ban on peyote use by non-Indians. The 
Government’s reliance on pre-Smith cases asserting a need for uniform
ity in rejecting claims for religious exemptions under the Free Exercise 
Clause is unavailing. Those cases did not embrace the notion that a 
general interest in uniformity justified a substantial burden on religious 
exercise, but instead scrutinized the asserted need and explained why 
the denied exemptions could not be accommodated. See, e. g., United 
States v. Lee, 455 U. S. 252, 258, 260. They show that the Government 
can demonstrate a compelling interest in uniform application of a partic
ular program by offering evidence that granting the requested religious 
accommodations would seriously compromise its ability to administer 
the program. Here the Government’s uniformity argument rests not 
so much on the particular statutory program at issue as on slippery 
slope concerns that could be invoked in response to any RFRA claim 
for an exception to a generally applicable law, i. e., “if I make an excep
tion for you, I’ll have to make one for everybody, so no exceptions.” 
But RFRA operates by mandating consideration, under the compel
ling interest test, of exceptions to “rule[s] of general applicability.” 
§ 2000bb–1(a). Congress’ determination that the legislated test is 
“workable . . . for  striking  sensible balances between religious liberty 
and competing prior governmental interests,” § 2000bb(a)(5), finds sup
port in Sherbert, supra, at 407, and Cutter v. Wilkinson, 544 U. S. 709, 
722. While there may be instances where a need for uniformity pre
cludes the recognition of exceptions to generally applicable laws under 
RFRA, it would be surprising to find that this was such a case, given 
the longstanding peyote exemption and the fact that the very reason 
Congress enacted RFRA was to respond to a decision denying a claimed 
right to sacramental use of a controlled substance. The Government 
has not shown that granting the UDV an exemption would cause the 
kind of administrative harm recognized as a compelling interest in, e. g., 
Lee. It cannot now compensate for its failure to convince the District 
Court as to its health or diversion concerns with the bold argument that 
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there can be no RFRA exceptions at all to the Controlled Substances 
Act. Pp. 434–437. 

3. The Government argues unpersuasively that it has a compelling 
interest in complying with the 1971 U. N. Convention. While this 
Court does not agree with the District Court that the Convention does 
not cover hoasca, that does not automatically mean that the Govern
ment has demonstrated a compelling interest in applying the Controlled 
Substances Act, which implements the Convention, to the UDV’s sacra
mental use. At this stage, it suffices that the Government did not sub
mit any evidence addressing the international consequences of granting 
the UDV an exemption, but simply relied on two affidavits by State 
Department officials attesting to the general (and undoubted) impor
tance of honoring international obligations and maintaining the United 
States’ leadership in the international war on drugs. Under RFRA, 
invocation of such general interests, standing alone, is not enough. 
Pp. 437–438. 

389 F. 3d 973, affirmed and remanded. 

Roberts, C. J., delivered the opinion of the Court, in which all other 
Members joined, except Alito, J., who took no part in the consideration 
or decision of the case. 

Deputy Solicitor General Kneedler argued the cause for 
petitioners. With him on the brief were Solicitor General 
Clement, Assistant Attorney General Keisler, Deputy As
sistant Attorney General Katsas, Patricia A. Millett, Mi
chael Jay Singer, and Matthew M. Collette. 

Nancy Hollander argued the cause for respondents. 
With her on the brief were John W. Boyd and Zachary A. 
Ives.* 

*Marci A. Hamilton filed a brief for the Tort Claimants’ Committee 
et al. as amici curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed for the Baptist Joint 
Committee et al. by Gene C. Schaerr, Linda T. Coberly, Thomas C. Berg, 
and Gregory S. Baylor; for the Council on Spiritual Practices et al. by 
David T. Goldberg; for the United States Conference of Catholic Bishops 
by Mark E. Chopko and Jeffrey Hunter Moon; for Dr. John H. Halpern 
et al. by Roy S. Haber; and for Douglas Laycock by Mr. Laycock, pro se. 

Briefs of amici curiae were filed for the International Academy for 
Freedom of Religion and Belief et al. by Lee Boothby, Derek Davis, Robert 
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Chief Justice Roberts delivered the opinion of the 
Court. 

A religious sect with origins in the Amazon Rainforest 
receives communion by drinking a sacramental tea, brewed 
from plants unique to the region, that contains a hallucinogen 
regulated under the Controlled Substances Act by the Fed
eral Government. The Government concedes that this prac
tice is a sincere exercise of religion, but nonetheless sought 
to prohibit the small American branch of the sect from en
gaging in the practice, on the ground that the Controlled 
Substances Act bars all use of the hallucinogen. The sect 
sued to block enforcement against it of the ban on the sacra
mental tea, and moved for a preliminary injunction. 

It relied on the Religious Freedom Restoration Act of 
1993, which prohibits the Federal Government from substan
tially burdening a person’s exercise of religion, unless the 
Government “demonstrates that application of the burden to 
the person” represents the least restrictive means of advanc
ing a compelling interest. 42 U. S. C. § 2000bb–1(b). The 
District Court granted the preliminary injunction, and the 
Court of Appeals affirmed. We granted the Government’s 
petition for certiorari. Before this Court, the Government’s 
central submission is that it has a compelling interest in the 
uniform application of the Controlled Substances Act, such 
that no exception to the ban on use of the hallucinogen can 
be made to accommodate the sect’s sincere religious practice. 
We conclude that the Government has not carried the burden 
expressly placed on it by Congress in the Religious Freedom 
Restoration Act, and affirm the grant of the preliminary 
injunction. 

A. Destro, and W. Cole Durham, Jr.; for the Liberty Legal Institute by 
Kelly Shackelford; for Various Religious and Civil Rights Organizations 
by Anthony R. Picarello, Jr.; and for Robert Gable et al. by Peter D. 
Kennedy. 
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I 
In Employment Div., Dept. of Human Resources of Ore. 

v. Smith, 494 U. S. 872 (1990), this Court held that the Free 
Exercise Clause of the First Amendment does not prohibit 
governments from burdening religious practices through 
generally applicable laws. In Smith, we rejected a chal
lenge to an Oregon statute that denied unemployment bene
fits to drug users, including Native Americans engaged in 
the sacramental use of peyote. Id., at 890. In so doing, we 
rejected the interpretation of the Free Exercise Clause an
nounced in Sherbert v. Verner, 374 U. S. 398 (1963), and, in 
accord with earlier cases, see Smith, 494 U. S., at 879– 
880, 884–885, held that the Constitution does not require 
judges to engage in a case-by-case assessment of the reli
gious burdens imposed by facially constitutional laws. Id., 
at 883–890. 

Congress responded by enacting the Religious Freedom 
Restoration Act of 1993 (RFRA), 107 Stat. 1488, as amended, 
42 U. S. C. § 2000bb et seq., which adopts a statutory rule 
comparable to the constitutional rule rejected in Smith. 
Under RFRA, the Federal Government may not, as a statu
tory matter, substantially burden a person’s exercise of reli
gion, “even if the burden results from a rule of general ap
plicability.” § 2000bb–1(a). The only exception recognized 
by the statute requires the Government to satisfy the com
pelling interest test—to “demonstrat[e] that application of 
the burden to the person—(1) is in furtherance of a compel
ling governmental interest; and (2) is the least restrictive 
means of furthering that compelling governmental interest.” 
§ 2000bb–1(b). A person whose religious practices are bur
dened in violation of RFRA “may assert that violation as a 
claim or defense in a judicial proceeding and obtain appro
priate relief.” § 2000bb–1(c).1 

1 As originally enacted, RFRA applied to States as well as the Federal 
Government. In City of Boerne v. Flores, 521 U. S. 507 (1997), we held 
the application to States to be beyond Congress’ legislative authority 
under § 5 of the Fourteenth Amendment. 
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The Controlled Substances Act, 84 Stat. 1242, as amended, 
21 U. S. C. § 801 et seq. (2000 ed. and Supp. I), regulates the 
importation, manufacture, distribution, and use of psycho
tropic substances. The Act classifies substances into five 
schedules based on their potential for abuse, the extent to 
which they have an accepted medical use, and their safety. 
See § 812(b) (2000 ed.). Substances listed in Schedule I of 
the Act are subject to the most comprehensive restrictions, 
including an outright ban on all importation and use, except 
pursuant to strictly regulated research projects. See §§ 823, 
960(a)(1). The Act authorizes the imposition of a criminal 
sentence for simple possession of Schedule I substances, see 
§ 844(a), and mandates the imposition of a criminal sentence 
for possession “with intent to manufacture, distribute, or dis
pense” such substances, see §§ 841(a), (b). 

O Centro Espı́rita Beneficente União do Vegetal (UDV) is 
a Christian Spiritist sect based in Brazil, with an American 
branch of approximately 130 individuals. Central to the 
UDV’s faith is receiving communion through hoasca (pro
nounced “wass-ca”), a sacramental tea made from two plants 
unique to the Amazon region. One of the plants, psychotria 
viridis, contains dimethyltryptamine (DMT), a hallucinogen 
whose effects are enhanced by alkaloids from the other plant, 
banisteriopsis caapi. DMT, as well as “any material, com
pound, mixture, or preparation, which contains any quantity 
of [DMT],” is listed in Schedule I of the Controlled Sub
stances Act. § 812(c), Schedule I(c). 

In 1999, United States Customs inspectors intercepted a 
shipment to the American UDV containing three drums of 
hoasca. A subsequent investigation revealed that the UDV 
had received 14 prior shipments of hoasca. The inspectors 
seized the intercepted shipment and threatened the UDV 
with prosecution. 

The UDV filed suit against the Attorney General and 
other federal law enforcement officials, seeking declaratory 
and injunctive relief. The complaint alleged, inter alia, that 
applying the Controlled Substances Act to the UDV’s sacra
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mental use of hoasca violates RFRA. Prior to trial, the 
UDV moved for a preliminary injunction, so that it could 
continue to practice its faith pending trial on the merits. 

At a hearing on the preliminary injunction, the Govern
ment conceded that the challenged application of the Con
trolled Substances Act would substantially burden a sincere 
exercise of religion by the UDV. See O Centro Espirita Be
neficiente Uniao do Vegetal v. Ashcroft, 282 F. Supp. 2d 1236, 
1252 (NM 2002). The Government argued, however, that 
this burden did not violate RFRA, because applying the 
Controlled Substances Act in this case was the least restric
tive means of advancing three compelling governmental in
terests: protecting the health and safety of UDV members, 
preventing the diversion of hoasca from the church to recre
ational users, and complying with the 1971 United Nations 
Convention on Psychotropic Substances, a treaty signed by 
the United States and implemented by the Act. Feb. 21, 
1971, [1979–1980] 32 U. S. T. 543, T. I. A. S. No. 9725. See 
282 F. Supp. 2d, at 1252–1253. 

The District Court heard evidence from both parties on 
the health risks of hoasca and the potential for diversion 
from the church. The Government presented evidence to 
the effect that use of hoasca, or DMT more generally, can 
cause psychotic reactions, cardiac irregularities, and adverse 
drug interactions. The UDV countered by citing studies 
documenting the safety of its sacramental use of hoasca and 
presenting evidence that minimized the likelihood of the 
health risks raised by the Government. With respect to di
version, the Government pointed to a general rise in the 
illicit use of hallucinogens, and cited interest in the illegal 
use of DMT and hoasca in particular; the UDV emphasized 
the thinness of any market for hoasca, the relatively small 
amounts of the substance imported by the church, and the 
absence of any diversion problem in the past. 

The District Court concluded that the evidence on health 
risks was “in equipoise,” and similarly that the evidence on 
diversion was “virtually balanced.” Id., at 1262, 1266. In 
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the face of such an even showing, the court reasoned that the 
Government had failed to demonstrate a compelling interest 
justifying what it acknowledged was a substantial burden on 
the UDV’s sincere religious exercise. Id., at 1255. The 
court also rejected the asserted interest in complying with 
the 1971 Convention on Psychotropic Substances, hold
ing that the Convention does not apply to hoasca. Id., at 
1266–1269. 

The court entered a preliminary injunction prohibiting the 
Government from enforcing the Controlled Substances Act 
with respect to the UDV’s importation and use of hoasca. 
The injunction requires the church to import the tea pursu
ant to federal permits, to restrict control over the tea to 
persons of church authority, and to warn particularly suscep
tible UDV members of the dangers of hoasca. See Prelimi
nary Injunction ¶¶ 2, 5–12, 32–33, App. F to App. to Pet. 
for Cert. 249a, 250a–252a, 258a–259a. The injunction also 
provides that “if [the Government] believe[s] that evidence 
exists that hoasca has negatively affected the health of UDV 
members,” or “that a shipment of hoasca contain[s] particu
larly dangerous levels of DMT, [the Government] may apply 
to the Court for an expedite[d] determination of whether the 
evidence warrants suspension or revocation of [the UDV’s 
authority to use hoasca].” Id., at 257a, ¶ 29. 

The Government appealed the preliminary injunction and 
a panel of the Court of Appeals for the Tenth Circuit af
firmed, O Centro Espirita Beneficiente Uniao do Vegetal 
v. Ashcroft, 342 F. 3d 1170 (2003), as did a majority of the 
Circuit sitting en banc, 389 F. 3d 973 (2004). We granted 
certiorari. 544 U. S. 973 (2005). 

II 

Although its briefs contain some discussion of the potential 
for harm and diversion from the UDV’s use of hoasca, the 
Government does not challenge the District Court’s factual 
findings or its conclusion that the evidence submitted on 
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these issues was evenly balanced. Instead, the Government 
maintains that such evidentiary equipoise is an insufficient 
basis for issuing a preliminary injunction against enforce
ment of the Controlled Substances Act. We review the Dis
trict Court’s legal rulings de novo and its ultimate decision 
to issue the preliminary injunction for abuse of discretion. 
See McCreary County v. American Civil Liberties Union of 
Ky., 545 U. S. 844, 867 (2005). 

The Government begins by invoking the well-established 
principle that the party seeking pretrial relief bears the bur
den of demonstrating a likelihood of success on the merits. 
See, e. g., Mazurek v. Armstrong, 520 U. S. 968, 972 (1997) 
(per curiam); Doran v. Salem Inn, Inc., 422 U. S. 922, 931 
(1975). The Government argues that the District Court lost 
sight of this principle in issuing the injunction based on a 
mere tie in the evidentiary record. 

A majority of the en banc Court of Appeals rejected this 
argument, and so do we. Before the District Court, the 
Government conceded the UDV’s prima facie case under 
RFRA. See 282 F. Supp. 2d, at 1252 (application of the Con
trolled Substances Act would (1) substantially burden (2) a 
sincere (3) religious exercise). The evidence the District 
Court found to be in equipoise related to two of the compel
ling interests asserted by the Government, which formed 
part of the Government’s affirmative defense. See 42 
U. S. C. § 2000bb–1(b) (“Government may substantially bur
den a person’s exercise of religion only if it demonstrates 
that application of the burden to the person—(1) is in fur
therance of a compelling governmental interest . . .  ” (empha
sis added)); § 2000bb–2(3) (“[T]he term ‘demonstrates’ means 
meets the burdens of going forward with the evidence and 
of persuasion”). Accordingly, the UDV effectively demon
strated that its sincere exercise of religion was substantially 
burdened, and the Government failed to demonstrate that 
the application of the burden to the UDV would, more likely 
than not, be justified by the asserted compelling interests. 



546US2 Unit: $U27 [08-25-08 09:35:02] PAGES PGT: OPIN

429 Cite as: 546 U. S. 418 (2006) 

Opinion of the Court 

See 389 F. 3d, at 1009 (Seymour, J., concurring in part and 
dissenting in part) (“[T]he balance is between actual irrep
arable harm to [the] plaintiff and potential harm to the 
government which does not even rise to the level of a pre
ponderance of the evidence”). 

The Government argues that, although it would bear the 
burden of demonstrating a compelling interest as part of its 
affirmative defense at trial on the merits, the UDV should 
have borne the burden of disproving the asserted compelling 
interests at the hearing on the preliminary injunction. This 
argument is foreclosed by our recent decision in Ashcroft v. 
American Civil Liberties Union, 542 U. S. 656 (2004). In 
Ashcroft, we affirmed the grant of a preliminary injunction 
in a case where the Government had failed to show a likeli
hood of success under the compelling interest test. We rea
soned that “[a]s the Government bears the burden of proof 
on the ultimate question of [the challenged Act’s] constitu
tionality, respondents [the movants] must be deemed likely 
to prevail unless the Government has shown that respond
ents’ proposed less restrictive alternatives are less effective 
than [enforcing the Act].” Id., at 666. That logic extends 
to this case; here the Government failed on the first prong 
of the compelling interest test, and did not reach the least 
restrictive means prong, but that can make no difference. 
The point remains that the burdens at the preliminary in
junction stage track the burdens at trial. 

The Government attempts to limit the rule announced in 
Ashcroft to content-based restrictions on speech, but the dis
tinction is unavailing. The fact that Ashcroft involved such 
a restriction was the reason the Government had the burden 
of proof at trial under the First Amendment, see id., at 665, 
but in no way affected the Court’s assessment of the conse
quences of having that burden for purposes of the prelimi
nary injunction. Here the burden is placed squarely on the 
Government by RFRA rather than the First Amendment, 
see 42 U. S. C. §§ 2000bb–1(b), 2000bb–2(3), but the conse



546US2 Unit: $U27 [08-25-08 09:35:02] PAGES PGT: OPIN

430 GONZALES v. O CENTRO ESPIRITA BENEFICENTE 
UNIAO DO VEGETAL 

Opinion of the Court 

quences are the same. Congress’s express decision to leg
islate the compelling interest test indicates that RFRA 
challenges should be adjudicated in the same manner as 
constitutionally mandated applications of the test, including 
at the preliminary injunction stage. 

III 

The Government’s second line of argument rests on the 
Controlled Substances Act itself. The Government con
tends that the Act’s description of Schedule I substances as 
having “a high potential for abuse,” “no currently accepted 
medical use in treatment in the United States,” and “a lack 
of accepted safety for use . . . under medical supervision,” 21 
U. S. C. § 812(b)(1), by itself precludes any consideration of 
individualized exceptions such as that sought by the UDV. 
The Government goes on to argue that the regulatory re
gime established by the Act—a “closed” system that prohib
its all use of controlled substances except as authorized by 
the Act itself, see Gonzales v. Raich, 545 U. S. 1, 13 (2005)— 
“cannot function with its necessary rigor and comprehensive
ness if subjected to judicial exemptions.” Brief for Petition
ers 18. According to the Government, there would be no 
way to cabin religious exceptions once recognized, and “the 
public will misread” such exceptions as signaling that the 
substance at issue is not harmful after all. Id., at 23. 
Under the Government’s view, there is no need to assess the 
particulars of the UDV’s use or weigh the impact of an ex
emption for that specific use, because the Controlled Sub
stances Act serves a compelling purpose and simply admits 
of no exceptions. 

A 

RFRA, and the strict scrutiny test it adopted, contemplate 
an inquiry more focused than the Government’s categorical 
approach. RFRA requires the Government to demonstrate 
that the compelling interest test is satisfied through applica
tion of the challenged law “to the person”—the particular 
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claimant whose sincere exercise of religion is being sub
stantially burdened. 42 U. S. C. § 2000bb–1(b). RFRA ex
pressly adopted the compelling interest test “as set forth in 
Sherbert v. Verner, 374 U. S. 398 (1963) and Wisconsin v. 
Yoder, 406 U. S. 205 (1972).” § 2000bb(b)(1). In each of 
those cases, this Court looked beyond broadly formulated in
terests justifying the general applicability of government 
mandates and scrutinized the asserted harm of granting spe
cific exemptions to particular religious claimants. In Yoder, 
for example, we permitted an exemption for Amish children 
from a compulsory school attendance law. We recognized 
that the State had a “paramount” interest in education, but 
held that “despite its admitted validity in the generality of 
cases, we must searchingly examine the interests that the 
State seeks to promote . . . and the impediment to those 
objectives that would flow from recognizing the claimed 
Amish exemption.” 406 U. S., at 213, 221 (emphasis added). 
The Court explained that the State needed “to show with 
more particularity how its admittedly strong interest . . . 
would be adversely affected by granting an exemption to the 
Amish.” Id., at 236 (emphasis added). 

In Sherbert, the Court upheld a particular claim to a reli
gious exemption from a state law denying unemployment 
benefits to those who would not work on Saturdays, but ex
plained that it was not announcing a constitutional right to 
unemployment benefits for “all persons whose religious con
victions are the cause of their unemployment.” 374 U. S., at 
410 (emphasis added). The Court distinguished the case “in 
which an employee’s religious convictions serve to make him 
a nonproductive member of society.” Ibid.; see also Smith, 
494 U. S., at 899 (O’Connor, J., concurring in judgment) (strict 
scrutiny “at least requires a case-by-case determination of 
the question, sensitive to the facts of each particular claim”). 
Outside the Free Exercise area as well, the Court has noted 
that “[c]ontext matters” in applying the compelling interest 
test, Grutter v. Bollinger, 539 U. S. 306, 327 (2003), and has 
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emphasized that “strict scrutiny does take ‘relevant differ
ences’ into account—indeed, that is its fundamental pur
pose,” Adarand Constructors, Inc. v. Peñ a, 515 U. S. 200, 
228 (1995). 

B 

Under the more focused inquiry required by RFRA and 
the compelling interest test, the Government’s mere invoca
tion of the general characteristics of Schedule I substances, 
as set forth in the Controlled Substances Act, cannot carry 
the day. It is true, of course, that Schedule I substances 
such as DMT are exceptionally dangerous. See, e. g., Touby 
v. United States, 500 U. S. 160, 162 (1991). Nevertheless, 
there is no indication that Congress, in classifying DMT, con
sidered the harms posed by the particular use at issue here— 
the circumscribed, sacramental use of hoasca by the UDV. 
The question of the harms from the sacramental use of 
hoasca by the UDV was litigated below. Before the Dis
trict Court found that the Government had not carried its 
burden of showing a compelling interest in preventing such 
harms, the court noted that it could not “ignore that the 
legislative branch of the government elected to place materi
als containing DMT in Schedule I of the [Act], reflecting 
findings that substances containing DMT have ‘a high poten
tial for abuse,’ and ‘no currently accepted medical use in 
treatment in the United States,’ and that ‘[t]here is a lack of 
accepted safety for use of [DMT] under medical supervi
sion.’ ” 282 F. Supp. 2d, at 1254. But Congress’ determina
tion that DMT should be listed under Schedule I simply does 
not provide a categorical answer that relieves the Govern
ment of the obligation to shoulder its burden under RFRA. 

This conclusion is reinforced by the Controlled Substances 
Act itself. The Act contains a provision authorizing the At
torney General to “waive the requirement for registration of 
certain manufacturers, distributors, or dispensers if he finds 
it consistent with the public health and safety.” 21 U. S. C. 
§ 822(d). The fact that the Act itself contemplates that ex
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empting certain people from its requirements would be “con
sistent with the public health and safety” indicates that con
gressional findings with respect to Schedule I substances 
should not carry the determinative weight, for RFRA pur
poses, that the Government would ascribe to them. 

And in fact an exception has been made to the Schedule I 
ban for religious use. For the past 35 years, there has been 
a regulatory exemption for use of peyote—a Schedule I sub
stance—by the Native American Church. See 21 CFR 
§ 1307.31 (2005). In 1994, Congress extended that exemp
tion to all members of every recognized Indian Tribe. See 
42 U. S. C. § 1996a(b)(1). Everything the Government says 
about the DMT in hoasca—that, as a Schedule I substance, 
Congress has determined that it “has a high potential for 
abuse,” “has no currently accepted medical use,” and has 
“a lack of accepted safety for use . . . under medical supervi
sion,” 21 U. S. C. § 812(b)(1)—applies in equal measure to the 
mescaline in peyote, yet both the Executive and Congress 
itself have decreed an exception from the Controlled Sub
stances Act for Native American religious use of peyote. If 
such use is permitted in the face of the congressional findings 
in § 812(b)(1) for hundreds of thousands of Native Americans 
practicing their faith, it is difficult to see how those same 
findings alone can preclude any consideration of a similar ex
ception for the 130 or so American members of the UDV who 
want to practice theirs. See Church of Lukumi Babalu 
Aye, Inc. v. Hialeah, 508 U. S. 520, 547 (1993) (“It is estab
lished in our strict scrutiny jurisprudence that ‘a law cannot 
be regarded as protecting an interest ‘of the highest 
order’ . . .  when it leaves appreciable damage to that suppos
edly vital interest unprohibited’ ” (quoting Florida Star v. 
B. J. F., 491 U. S. 524, 541–542 (1989) (Scalia, J., concurring 
in part and concurring in judgment))). 

The Government responds that there is a “unique relation
ship” between the United States and the Tribes, Brief for 
Petitioners 27; see Morton v. Mancari, 417 U. S. 535 (1974), 
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but never explains what about that “unique” relationship jus
tifies overriding the same congressional findings on which 
the Government relies in resisting any exception for the 
UDV’s religious use of hoasca. In other words, if any 
Schedule I substance is in fact always highly dangerous in 
any amount no matter how used, what about the unique rela
tionship with the Tribes justifies allowing their use of pey
ote? Nothing about the unique political status of the Tribes 
makes their members immune from the health risks the 
Government asserts accompany any use of a Schedule I 
substance, nor insulates the Schedule I substance the Tribes 
use in religious exercise from the alleged risk of diversion. 

The Government argues that the existence of a congres
sional exemption for peyote does not indicate that the Con
trolled Substances Act is amenable to judicially crafted ex
ceptions. RFRA, however, plainly contemplates that courts 
would recognize exceptions—that is how the law works. 
See 42 U. S. C. § 2000bb–1(c) (“A person whose religious 
exercise has been burdened in violation of this section 
may assert that violation as a claim or defense in a judicial 
proceeding and obtain appropriate relief against a govern
ment”). Congress’ role in the peyote exemption—and the 
Executive’s, see 21 CFR § 1307.31 (2005)—confirms that the 
findings in the Controlled Substances Act do not preclude 
exceptions altogether; RFRA makes clear that it is the ob
ligation of the courts to consider whether exceptions are 
required under the test set forth by Congress. 

C 

The well-established peyote exception also fatally under
mines the Government’s broader contention that the Con
trolled Substances Act establishes a closed regulatory 
system that admits of no exceptions under RFRA. The 
Government argues that the effectiveness of the Controlled 
Substances Act will be “necessarily . . . undercut” if the Act 
is not uniformly applied, without regard to burdens on reli
gious exercise. Brief for Petitioners 18. The peyote excep
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tion, however, has been in place since the outset of the Con
trolled Substances Act, and there is no evidence that it has 
“undercut” the Government’s ability to enforce the ban on 
peyote use by non-Indians. 

The Government points to some pre-Smith cases relying 
on a need for uniformity in rejecting claims for religious ex
emptions under the Free Exercise Clause, see Brief for Peti
tioners 16, but those cases strike us as quite different from 
the present one. Those cases did not embrace the notion 
that a general interest in uniformity justified a substantial 
burden on religious exercise; they instead scrutinized the as
serted need and explained why the denied exemptions could 
not be accommodated. In United States v. Lee, 455 U. S. 252 
(1982), for example, the Court rejected a claimed exception 
to the obligation to pay Social Security taxes, noting that 
“mandatory participation is indispensable to the fiscal vital
ity of the social security system” and that the “tax system 
could not function if denominations were allowed to chal
lenge the tax system because tax payments were spent in a 
manner that violates their religious belief.” Id., at 258, 260. 
See also Hernandez v. Commissioner, 490 U. S. 680, 700 
(1989) (same). In Braunfeld v. Brown, 366 U. S. 599 (1961) 
(plurality opinion), the Court denied a claimed exception to 
Sunday closing laws, in part because allowing such excep
tions “might well provide [the claimants] with an economic 
advantage over their competitors who must remain closed on 
that day.” Id., at 608–609. The whole point of a “uniform 
day of rest for all workers” would have been defeated by 
exceptions. See Sherbert, 374 U. S., at 408 (discussing 
Braunfeld). These cases show that the Government can 
demonstrate a compelling interest in uniform application of 
a particular program by offering evidence that granting the 
requested religious accommodations would seriously com
promise its ability to administer the program. 

Here the Government’s argument for uniformity is differ
ent; it rests not so much on the particular statutory program 
at issue as on slippery-slope concerns that could be invoked 
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in response to any RFRA claim for an exception to a gener
ally applicable law. The Government’s argument echoes the 
classic rejoinder of bureaucrats throughout history: If I 
make an exception for you, I’ll have to make one for every
body, so no exceptions. But RFRA operates by mandating 
consideration, under the compelling interest test, of ex
ceptions to “rule[s] of general applicability.” 42 U. S. C. 
§ 2000bb–1(a). Congress determined that the legislated test 
“is a workable test for striking sensible balances between 
religious liberty and competing prior governmental inter
ests.” § 2000bb(a)(5). This determination finds support in 
our cases; in Sherbert, for example, we rejected a slippery
slope argument similar to the one offered in this case, dis
missing as “no more than a possibility” the State’s specula
tion “that the filing of fraudulent claims by unscrupulous 
claimants feigning religious objections to Saturday work” 
would drain the unemployment benefits fund. 374 U. S., 
at 407. 

We reaffirmed just last Term the feasibility of case-by-case 
consideration of religious exemptions to generally applicable 
rules. In Cutter v. Wilkinson, 544 U. S. 709 (2005), we held 
that the Religious Land Use and Institutionalized Persons 
Act of 2000, which allows federal and state prisoners to seek 
religious accommodations pursuant to the same standard 
as set forth in RFRA, does not violate the Establishment 
Clause. We had “no cause to believe” that the compelling 
interest test “would not be applied in an appropriately bal
anced way” to specific claims for exemptions as they arose. 
Id., at 722. Nothing in our opinion suggested that courts 
were not up to the task. 

We do not doubt that there may be instances in which a 
need for uniformity precludes the recognition of exceptions 
to generally applicable laws under RFRA. But it would 
have been surprising to find that this was such a case, given 
the longstanding exemption from the Controlled Substances 
Act for religious use of peyote, and the fact that the very 
reason Congress enacted RFRA was to respond to a decision 
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denying a claimed right to sacramental use of a controlled 
substance. See 42 U. S. C. § 2000bb(a)(4). And in fact the 
Government has not offered evidence demonstrating that 
granting the UDV an exemption would cause the kind of 
administrative harm recognized as a compelling interest in 
Lee, Hernandez, and Braunfeld. The Government failed to 
convince the District Court at the preliminary injunction 
hearing that health or diversion concerns provide a com
pelling interest in banning the UDV’s sacramental use of 
hoasca. It cannot compensate for that failure now with the 
bold argument that there can be no RFRA exceptions at all 
to the Controlled Substances Act. See Tr. of Oral Arg. 17 
(Deputy Solicitor General statement that exception could not 
be made even for “rigorously policed” use of “one drop” of 
substance “once a year”). 

IV 

Before the District Court, the Government also asserted 
an interest in compliance with the 1971 United Nations Con
vention on Psychotropic Substances, Feb. 21, 1971, [1979– 
1980] 32 U. S. T. 543, T. I. A. S. No. 9725. The Convention, 
signed by the United States and implemented by the Con
trolled Substances Act, calls on signatories to prohibit the 
use of hallucinogens, including DMT. The Government ar
gues that it has a compelling interest in meeting its interna
tional obligations by complying with the Convention. 

The District Court rejected this interest because it found 
that the Convention does not cover hoasca. The court re
lied on the official commentary to the Convention, which 
notes that “Schedule I [of the Convention] does not list . . . 
natural hallucinogenic materials,” and that “[p]lants as such 
are not, and—it is submitted—are also not likely to be, listed 
in Schedule I, but only some products obtained from plants.” 
U. N. Commentary on the Convention on Psychotropic Sub
stances 387, 385 (1976). The court reasoned that hoasca, 
like the plants from which the tea is made, is sufficiently 
distinct from DMT itself to fall outside the treaty. See 282 
F. Supp. 2d, at 1266–1269. 
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We do not agree. The Convention provides that “a prepa
ration is subject to the same measures of control as the psy
chotropic substance which it contains,” and defines “prepara
tion” as “any solution or mixture, in whatever physical state, 
containing one or more psychotropic substances.” See 32 
U. S. T., at 546, Art. 1(f)(i); id., at 551, Art. 3. Hoasca is a 
“solution or mixture” containing DMT; the fact that it is 
made by the simple process of brewing plants in water, as 
opposed to some more advanced method, does not change 
that. To the extent the commentary suggests plants them
selves are not covered by the Convention, that is of no mo
ment—the UDV seeks to import and use a tea brewed from 
plants, not the plants themselves, and the tea plainly quali
fies as a “preparation” under the Convention. 

The fact that hoasca is covered by the Convention, how
ever, does not automatically mean that the Government has 
demonstrated a compelling interest in applying the Con
trolled Substances Act, which implements the Convention, to 
the UDV’s sacramental use of the tea. At the present stage, 
it suffices to observe that the Government did not even sub
mit evidence addressing the international consequences of 
granting an exemption for the UDV. The Government sim
ply submitted two affidavits by State Department officials 
attesting to the general importance of honoring international 
obligations and of maintaining the leadership position of the 
United States in the international war on drugs. See Decla
ration of Gary T. Sheridan (Jan. 24, 2001), App. G to App. to 
Pet. for Cert. 261a; Declaration of Robert E. Dalton (Jan. 24, 
2001), App. H, id., at 265a. We do not doubt the validity of 
these interests, any more than we doubt the general interest 
in promoting public health and safety by enforcing the Con
trolled Substances Act, but under RFRA invocation of such 
general interests, standing alone, is not enough.2 

2 In light of the foregoing, we do not reach the UDV’s argument that 
Art. 22, ¶ 5, of the Convention should be read to accommodate exceptions 
under domestic laws such as RFRA. 
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* * * 

The Government repeatedly invokes Congress’ findings 
and purposes underlying the Controlled Substances Act, but 
Congress had a reason for enacting RFRA, too. Congress 
recognized that “laws ‘neutral’ toward religion may burden 
religious exercise as surely as laws intended to interfere 
with religious exercise,” and legislated “the compelling in
terest test” as the means for the courts to “strik[e] sensible 
balances between religious liberty and competing prior gov
ernmental interests.” 42 U. S. C. §§ 2000bb(a)(2), (5). 

We have no cause to pretend that the task assigned by 
Congress to the courts under RFRA is an easy one. Indeed, 
the very sort of difficulties highlighted by the Government 
here were cited by this Court in deciding that the approach 
later mandated by Congress under RFRA was not required 
as a matter of constitutional law under the Free Exercise 
Clause. See Smith, 494 U. S., at 885–890. But Congress 
has determined that courts should strike sensible balances, 
pursuant to a compelling interest test that requires the Gov
ernment to address the particular practice at issue. Apply
ing that test, we conclude that the courts below did not err 
in determining that the Government failed to demonstrate, 
at the preliminary injunction stage, a compelling interest in 
barring the UDV’s sacramental use of hoasca. 

The judgment of the United States Court of Appeals for 
the Tenth Circuit is affirmed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 

Justice Alito took no part in the consideration or deci
sion of this case. 
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BUCKEYE CHECK CASHING, INC. v. CARDEGNA 
et al. 

certiorari to the supreme court of florida 

No. 04–1264. Argued November 29, 2005—Decided February 21, 2006 

For each deferred-payment transaction respondents entered into with 
Buckeye Check Cashing, they signed an Agreement containing provi
sions that required binding arbitration to resolve disputes arising out of 
the Agreement. Respondents sued in Florida state court, alleging that 
Buckeye charged usurious interest rates and that the Agreement vio
lated various Florida laws, rendering it criminal on its face. The trial 
court denied Buckeye’s motion to compel arbitration, holding that a 
court rather than an arbitrator should resolve a claim that a contract is 
illegal and void ab initio. A state appellate court reversed, but was in 
turn reversed by the Florida Supreme Court, which reasoned that en
forcing an arbitration agreement in a contract challenged as unlawful 
would violate state public policy and contract law. 

Held: Regardless of whether it is brought in federal or state court, a chal
lenge to the validity of a contract as a whole, and not specifically to the 
arbitration clause within it, must go to the arbitrator, not the court. 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395, and 
Southland Corp. v. Keating, 465 U. S. 1, answer the question presented 
here by establishing three propositions. First, as a matter of substan
tive federal arbitration law, an arbitration provision is severable from 
the remainder of the contract. See Prima Paint, 388 U. S., at 400, 402– 
404. Second, unless the challenge is to the arbitration clause itself, the 
issue of the contract’s validity is considered by the arbitrator in the first 
instance. See id., at 403–404. Third, this arbitration law applies in 
state as well as federal courts. See Southland, supra, at 12. The crux 
of respondents’ claim is that the Agreement as a whole (including its 
arbitration provision) is rendered invalid by the usurious finance charge. 
Because this challenges the Agreement, and not specifically its arbitra
tion provisions, the latter are enforceable apart from the remainder of 
the contract, and the challenge should be considered by an arbitrator, 
not a court. The Florida Supreme Court erred in declining to apply 
Prima Paint’s severability rule, and respondents’ assertion that that 
rule does not apply in state court runs contrary to Prima Paint and 
Southland. Pp. 443–449. 

894 So. 2d 860, reversed and remanded. 
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Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined. 
Thomas, J., filed a dissenting opinion, post, p. 449. Alito, J., took no part 
in the consideration or decision of the case. 

Christopher Landau argued the cause for petitioner. 
With him on the briefs were Amy L. Brown and Pierre H. 
Bergeron. 

F. Paul Bland, Jr., argued the cause for respondents. 
With him on the brief were Michael J. Quirk, Arthur H. 
Bryant, E. Clayton Yates, Christopher C. Casper, and Rich
ard A. Fisher.* 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America et al. by Seth P. Waxman, 
Christopher R. Lipsett, Eric J. Mogilnicki, Robin S. Conrad, and Amar 
D. Sarwal; for the Community Financial Services Association of America 
by James T. McIntyre; for the Florida Bankers Association et al. by Erik 
S. Jaffe; and for the Financial Service Centers of America, Inc., et al. by 
Gerald Goldman and Robert E. Rochford. 

Briefs of amici curiae urging affirmance were filed for the State of 
Florida et al. by Charles J. Crist, Jr., Attorney General of Florida, Christo
pher M. Kise, Solicitor General, and Erick M. Figlio, Deputy Solicitor 
General, by Roberto J. Sánchez Ramos, Secretary of Justice of Puerto 
Rico, and by the Attorneys General for their respective jurisdictions as 
follows: David W. Márquez of Alaska, Terry Goddard of Arizona, Mike 
Beebe of Arkansas, Bill Lockyer of California, John Suthers of Colorado, 
Richard Blumenthal of Connecticut, M. Jane Brady of Delaware, Robert 
Spagnoletti of the District of Columbia, Thurbert E. Baker of Georgia, 
Mark J. Bennett of Hawaii, Lawrence Wasden of Idaho, Lisa Madigan of 
Illinois, Steve Carter of Indiana, Tom Miller of Iowa, Gregory D. Stumbo 
of Kentucky, Steve Rowe of Maine, J. Joseph Curran, Jr., of Maryland, 
Tom Reilly of Massachusetts, Mike Hatch of Minnesota, Jim Hood of Mis
sissippi, Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, 
Brian Sandoval of Nevada, Kelly Ayotte of New Hampshire, Patricia 
Madrid of New Mexico, Eliot Spitzer of New York, Roy Cooper of North 
Carolina, Wayne Stenehjem of North Dakota, Jim Petro of Ohio, Hardy 
Myers of Oregon, Tom Corbett of Pennsylvania, Patrick Lynch of Rhode 
Island, Larry Long of South Dakota, Paul Summers of Tennessee, Greg 
Abbott of Texas, Mark L. Shurtleff of Utah, Rob McKenna of Washington, 
Darrell V. McGraw, Jr., of West Virginia, Peggy A. Lautenschlager of 
Wisconsin, and Patrick J. Crank of Wyoming; for AARP by Deborah 
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Justice Scalia delivered the opinion of the Court. 
We decide whether a court or an arbitrator should consider 

the claim that a contract containing an arbitration provision 
is void for illegality. 

I 

Respondents John Cardegna and Donna Reuter entered 
into various deferred-payment transactions with petitioner 
Buckeye Check Cashing (Buckeye), in which they received 
cash in exchange for a personal check in the amount of the 
cash plus a finance charge. For each separate transaction 
they signed a “Deferred Deposit and Disclosure Agreement” 
(Agreement), which included the following arbitration 
provisions: 

“1. Arbitration Disclosure By signing this Agree
ment, you agree that i[f] a dispute of any kind arises out 
of this Agreement or your application therefore or any 
instrument relating thereto, th[e]n either you or we or 
third-parties involved can choose to have that dispute 
resolved by binding arbitration as set forth in Paragraph 
2 below . . . .  
“2. Arbitration Provisions Any claim, dispute, or 
controversy . . . arising  from or relating to this Agree
ment . . . or the validity, enforceability, or scope of this 
Arbitration Provision or the entire Agreement (collec
tively ‘Claim’), shall be resolved, upon the election of you 
or us or said third-parties, by binding arbitration . . . .  
This arbitration Agreement is made pursuant to a trans
action involving interstate commerce, and shall be gov-

Zuckerman and Michael Schuster; for Law Professors by Richard M. 
Alderman, Brian H. Bix, Robert W. Gordon, Jeffrey W. Stempel, and 
Katherine V. W. Stone; for the National Association of Consumer Advo
cates et al. by Amanda Quester; for the University of Wisconsin Law 
Professors by David S. Schwartz and Joel Rogers; and for Samuel Glazer 
by Kenneth D. Schwartz. 

A brief of amicus curiae was filed for Theis Research, Inc., by Paul 
R. Johnson. 
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erned by the Federal Arbitration Act (‘FAA’), 9 U. S. C. 
Sections 1–16. The arbitrator shall apply applicable 
substantive law constraint [sic] with the FAA and appli
cable statu[t]es of limitations and shall honor claims of 
privilege recognized by law . . . .” App. 36, 38, 40, 42. 

Respondents brought this putative class action in Florida 
state court, alleging that Buckeye charged usurious interest 
rates and that the Agreement violated various Florida lend
ing and consumer-protection laws, rendering it criminal on 
its face. Buckeye moved to compel arbitration. The trial 
court denied the motion, holding that a court rather than an 
arbitrator should resolve a claim that a contract is illegal and 
void ab initio. The District Court of Appeal of Florida for 
the Fourth District reversed, holding that because respond
ents did not challenge the arbitration provision itself, but 
instead claimed that the entire contract was void, the agree
ment to arbitrate was enforceable, and the question of the 
contract’s legality should go to the arbitrator. 

Respondents appealed, and the Florida Supreme Court re
versed, reasoning that to enforce an agreement to arbitrate 
in a contract challenged as unlawful “ ‘could breathe life into 
a contract that not only violates state law, but also is crimi
nal in nature . . . .’ ” 894 So. 2d 860, 862 (2005) (quoting 
Party Yards, Inc. v. Templeton, 751 So. 2d 121, 123 (Fla. App. 
2000)). We granted certiorari. 545 U. S. 1127 (2005). 

II 
A 

To overcome judicial resistance to arbitration, Congress 
enacted the Federal Arbitration Act (FAA), 9 U. S. C. §§ 1– 
16. Section 2 embodies the national policy favoring arbitra
tion and places arbitration agreements on equal footing with 
all other contracts: 

“A written provision in . . . a  contract . . . to settle by 
arbitration a controversy thereafter arising out of such 
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contract . . . or an agreement in writing to submit to 
arbitration an existing controversy arising out of such a 
contract . . . shall be valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in equity for 
the revocation of any contract.” 

Challenges to the validity of arbitration agreements “upon 
such grounds as exist at law or in equity for the revocation 
of any contract” can be divided into two types. One type 
challenges specifically the validity of the agreement to arbi
trate. See, e. g., Southland Corp. v. Keating, 465 U. S. 1, 4–5 
(1984) (challenging the agreement to arbitrate as void under 
California law insofar as it purported to cover claims brought 
under the state Franchise Investment Law). The other 
challenges the contract as a whole, either on a ground that 
directly affects the entire agreement (e. g., the agreement 
was fraudulently induced), or on the ground that the illegal
ity of one of the contract’s provisions renders the whole con
tract invalid.1 Respondents’ claim is of this second type. 
The crux of the complaint is that the contract as a whole 
(including its arbitration provision) is rendered invalid by 
the usurious finance charge. 

In Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 
U. S. 395 (1967), we addressed the question of who—court 
or arbitrator—decides these two types of challenges. The 
issue in the case was “whether a claim of fraud in the induce
ment of the entire contract is to be resolved by the federal 

1 The issue of the contract’s validity is different from the issue whether 
any agreement between the alleged obligor and obligee was ever con
cluded. Our opinion today addresses only the former, and does not speak 
to the issue decided in the cases cited by respondents (and by the Florida 
Supreme Court), which hold that it is for courts to decide whether the 
alleged obligor ever signed the contract, Chastain v. Robinson-Humphrey 
Co., 957 F. 2d 851 (CA11 1992), whether the signor lacked authority to 
commit the alleged principal, Sandvik AB v. Advent Int’l Corp., 220 F. 3d 
99 (CA3 2000); Sphere Drake Ins. Ltd. v. All American Ins. Co., 256 F. 3d 
587 (CA7 2001), and whether the signor lacked the mental capacity to 
assent, Spahr v. Secco, 330 F. 3d 1266 (CA10 2003). 
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court, or whether the matter is to be referred to the arbitra
tors.” Id., at 402. Guided by § 4 of the FAA,2 we held that 
“if the claim is fraud in the inducement of the arbitration 
clause itself—an issue which goes to the making of the agree
ment to arbitrate—the federal court may proceed to adjudi
cate it. But the statutory language does not permit the fed
eral court to consider claims of fraud in the inducement of 
the contract generally.” Id., at 403–404 (internal quotation 
marks and footnote omitted). We rejected the view that the 
question of “severability” was one of state law, so that if 
state law held the arbitration provision not to be severable 
a challenge to the contract as a whole would be decided by 
the court. See id., at 400, 402–403. 

Subsequently, in Southland Corp., we held that the FAA 
“create[d] a body of federal substantive law,” which was “ap
plicable in state and federal courts.” 465 U. S., at 12 (inter
nal quotation marks omitted). We rejected the view that 
state law could bar enforcement of § 2, even in the context 
of state-law claims brought in state court. See id., at 10–14; 
see also Allied-Bruce Terminix Cos. v. Dobson, 513 U. S. 265, 
270–273 (1995). 

B 

Prima Paint and Southland answer the question pre
sented here by establishing three propositions. First, as a 
matter of substantive federal arbitration law, an arbitration 
provision is severable from the remainder of the contract. 
Second, unless the challenge is to the arbitration clause it

2 In pertinent part, § 4 reads: 
“A party aggrieved by the alleged failure, neglect, or refusal of another 

to arbitrate under a written agreement for arbitration may petition any 
United States district court [with jurisdiction] . . . for  an  order direct
ing that such arbitration proceed in a manner provided for in such 
agreement . . . . [U]pon being satisfied that the making of the agreement 
for arbitration or the failure to comply therewith is not in issue, the court 
shall make an order directing the parties to proceed to arbitration in ac
cordance with the terms of the agreement . . . .”  
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self, the issue of the contract’s validity is considered by the 
arbitrator in the first instance. Third, this arbitration law 
applies in state as well as federal courts. The parties have 
not requested, and we do not undertake, reconsideration of 
those holdings. Applying them to this case, we conclude 
that because respondents challenge the Agreement, but not 
specifically its arbitration provisions, those provisions are 
enforceable apart from the remainder of the contract. The 
challenge should therefore be considered by an arbitrator, 
not a court. 

In declining to apply Prima Paint’s rule of severability, 
the Florida Supreme Court relied on the distinction between 
void and voidable contracts. “Florida public policy and con
tract law,” it concluded, permit “no severable, or salvageable, 
parts of a contract found illegal and void under Florida law.” 
894 So. 2d, at 864. Prima Paint makes this conclusion ir
relevant. That case rejected application of state severabil
ity rules to the arbitration agreement without discussing 
whether the challenge at issue would have rendered the con
tract void or voidable. See 388 U. S., at 400–404. Indeed, 
the opinion expressly disclaimed any need to decide what 
state-law remedy was available, id., at 400, n. 3 (though Jus
tice Black’s dissent asserted that state law rendered the con
tract void, id., at 407). Likewise in Southland, which arose 
in state court, we did not ask whether the several challenges 
made there—fraud, misrepresentation, breach of contract, 
breach of fiduciary duty, and violation of the California Fran
chise Investment Law—would render the contract void or 
voidable. We simply rejected the proposition that the en
forceability of the arbitration agreement turned on the state 
legislature’s judgment concerning the forum for enforcement 
of the state-law cause of action. See 465 U. S., at 10. So 
also here, we cannot accept the Florida Supreme Court’s 
conclusion that enforceability of the arbitration agreement 
should turn on “Florida public policy and contract law,” 894 
So. 2d, at 864. 
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C 

Respondents assert that Prima Paint’s rule of severabil
ity does not apply in state court. They argue that Prima 
Paint interpreted only §§ 3 and 4—two of the FAA’s pro
cedural provisions, which appear to apply by their terms 
only in federal court—but not § 2, the only provision that we 
have applied in state court. This does not accurately de
scribe Prima Paint. Although § 4, in particular, had much 
to do with Prima Paint’s understanding of the rule of sever
ability, see 388 U. S., at 403–404, this rule ultimately arises 
out of § 2, the FAA’s substantive command that arbitration 
agreements be treated like all other contracts. The rule of 
severability establishes how this equal-footing guarantee for 
“a written [arbitration] provision” is to be implemented. 
Respondents’ reading of Prima Paint as establishing noth
ing more than a federal-court rule of procedure also runs 
contrary to Southland’s understanding of that case. One of 
the bases for Southland’s application of § 2 in state court 
was precisely Prima Paint’s “reli[ance] for [its] holding on 
Congress’ broad power to fashion substantive rules under 
the Commerce Clause.” 465 U. S., at 11; see also Prima 
Paint, supra, at 407 (Black, J., dissenting) (“[t]he Court here 
holds that the [FAA], as a matter of federal substantive 
law . . . ” (emphasis added)). Southland itself refused to 
“believe Congress intended to limit the Arbitration Act to 
disputes subject only to federal-court jurisdiction.” 465 
U. S., at 15. 

Respondents point to the language of § 2, which renders 
“valid, irrevocable, and enforceable” “a written provision in” 
or “an agreement in writing to submit to arbitration an ex
isting controversy arising out of” a “contract.” Since, re
spondents argue, the only arbitration agreements to which 
§ 2 applies are those involving a “contract,” and since an 
agreement void ab initio under state law is not a “contract,” 
there is no “written provision” in or “controversy arising out 
of” a “contract,” to which § 2 can apply. This argument ech
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oes Justice Black’s dissent in Prima Paint: “Sections 2 and 
3 of the Act assume the existence of a valid contract. They 
merely provide for enforcement where such a valid contract 
exists.” 388 U. S., at 412–413. We do not read “contract” 
so narrowly. The word appears four times in § 2. Its last 
appearance is in the final clause, which allows a challenge to 
an arbitration provision “upon such grounds as exist at law 
or in equity for the revocation of any contract.” (Emphasis 
added.) There can be no doubt that “contract” as used this 
last time must include contracts that later prove to be void. 
Otherwise, the grounds for revocation would be limited to 
those that rendered a contract voidable—which would mean 
(implausibly) that an arbitration agreement could be chal
lenged as voidable but not as void. Because the sentence’s 
final use of “contract” so obviously includes putative con
tracts, we will not read the same word earlier in the same 
sentence to have a more narrow meaning.3 We note that 
neither Prima Paint nor Southland lends support to re
spondents’ reading; as we have discussed, neither case 
turned on whether the challenge at issue would render the 
contract voidable or void. 

* * * 
It is true, as respondents assert, that the Prima Paint 

rule permits a court to enforce an arbitration agreement in 
a contract that the arbitrator later finds to be void. But it 
is equally true that respondents’ approach permits a court 
to deny effect to an arbitration provision in a contract that 

3 Our more natural reading is confirmed by the use of the word “con
tract” elsewhere in the United States Code to refer to putative agree
ments, regardless of whether they are legal. For instance, the Sherman 
Act, ch. 647, 26 Stat. 209, as amended, states that “[e]very contract, 
combination . . . , or conspiracy, in restraint of trade [is] hereby declared 
to be illegal.” 15 U. S. C. § 1. Under respondents’ reading of “contract,” 
a bewildering circularity would result: A contract illegal because it was in 
restraint of trade would not be a “contract” at all, and thus the statutory 
prohibition would not apply. 
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the court later finds to be perfectly enforceable. Prima 
Paint resolved this conundrum—and resolved it in favor of 
the separate enforceability of arbitration provisions. We re
affirm today that, regardless of whether the challenge is 
brought in federal or state court, a challenge to the validity 
of the contract as a whole, and not specifically to the arbitra
tion clause, must go to the arbitrator. 

The judgment of the Florida Supreme Court is reversed, 
and the case is remanded for further proceedings not incon
sistent with this opinion. 

It is so ordered. 

Justice Alito took no part in the consideration or deci
sion of this case. 

Justice Thomas, dissenting. 
I remain of the view that the Federal Arbitration Act 

(FAA), 9 U. S. C. § 1 et seq., does not apply to proceedings in 
state courts. See Allied-Bruce Terminix Cos. v. Dobson, 
513 U. S. 265, 285–297 (1995) (dissenting opinion); Doctor’s 
Associates, Inc. v. Casarotto, 517 U. S. 681, 689 (1996) (same); 
Green Tree Financial Corp. v. Bazzle, 539 U. S. 444, 460 
(2003) (same). Thus, in state-court proceedings, the FAA 
cannot be the basis for displacing a state law that prohibits 
enforcement of an arbitration clause contained in a contract 
that is unenforceable under state law. Accordingly, I would 
leave undisturbed the judgment of the Florida Supreme 
Court. 
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MINISTRY OF DEFENSE AND SUPPORT FOR ARMED 
FORCES OF ISLAMIC REPUBLIC OF IRAN v. ELAHI 

on petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 04–1095. Decided February 21, 2006 

Respondent Elahi obtained a federal-court judgment for money damages 
against the Islamic Republic of Iran. He then intervened in a separate 
federal suit that Iran’s Ministry of Defense had brought to confirm an 
arbitration award it had obtained against a third party. Elahi sought 
to impose a lien upon the award. The Ministry opposed the attachment 
on the ground that the Foreign Sovereign Immunities Act (FSIA) 
grants it immunity, but the District Court ruled that the Ministry had 
waived its immunity. Relying on a ground not argued by the parties, 
the Ninth Circuit found the Ministry’s immunity claim barred under an 
FSIA section providing that the property of an “agency or instrumen
tality” of a foreign state is “not . . . immune from attachment” if the 
agency is “engaged in commercial activity in the United States.” 28 
U. S. C. § 1610(b). 

Held: The Ninth Circuit erred in implicitly concluding that the Ministry 
was an agency or instrumentality of Iran under § 1610(b). FSIA’s “en
gaged in commercial activity” exception applies only where the property 
at issue is held by an agency or instrumentality of a foreign state, not 
by a foreign state itself. The Circuit did not explain what in the record 
might demonstrate that the Ministry is an agency or instrumentality of 
Iran rather than an integral part of the state itself. Because that court 
did not consider, and the Ministry had no opportunity to argue, this 
critical legal point, the judgment is vacated and the case is remanded. 

Certiorari granted; 385 F. 3d 1206, vacated and remanded. 

Per Curiam. 

A private citizen seeks to attach an asset belonging to 
Iran’s Ministry of Defense in order to help satisfy a judg
ment for money damages. The question raised is whether 
the Foreign Sovereign Immunities Act of 1976 (Act), 28 
U. S. C. § 1602 et seq. (2000 ed. and Supp. III), forbids that 
attachment. 

The judgment for money damages consists of a default 
judgment against the Islamic Republic of Iran (for about 
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$300 million) that the private citizen, Dariush Elahi, obtained 
in a federal-court lawsuit claiming that the Republic had 
murdered his brother. Elahi v. Islamic Republic of Iran, 
124 F. Supp. 2d 97, 103 (DC 2000). The asset is an arbitra
tion award (against a third party), which Iran’s Ministry of 
Defense obtained in Switzerland. Ministry of Defense and 
Support for Armed Forces of Islamic Republic of Iran v. 
Cubic Defense Systems, Inc., 385 F. 3d 1206, 1211 (CA9 
2004). The Ministry asked the Federal District Court for 
the Southern District of California to confirm the award. 
Ministry of Defense and Support for Armed Forces of Is
lamic Republic of Iran v. Cubic Defense Systems, Inc., 236 
F. Supp. 2d 1140 (2002). The court did so. And Elahi then 
intervened, seeking to impose a lien upon the award. The 
Ministry opposed the attachment on the ground that the Act 
grants it immunity from such a claim. 

The Federal District Court rejected the Ministry’s immu
nity defense on the ground that, by suing to enforce the 
award, the Ministry had waived any such immunity. On ap
peal the Ninth Circuit disagreed with the District Court 
about waiver. But it then found against the Ministry on a 
different ground—a ground that the parties had not argued. 
The Act says that under certain conditions the property of 
an “agency or instrumentality” of a foreign government is 
“not . . . immune from attachment” if the agency is “engaged 
in commercial activity in the United States.” 28 U. S. C. 
§ 1610(b) (emphasis added). The Court of Appeals found 
that the Ministry engages in commercial activity and that 
the other conditions were satisfied. 385 F. 3d, at 1219–1222 
(applying § 1610(b)(2)). And it held that this section of the 
Act barred the Ministry’s assertion of immunity. Ibid. 

The Ministry filed a petition for certiorari asking us to 
review that decision. The Solicitor General agrees with 
the Ministry that we should grant the writ but limited to the 
Ministry’s Question 1, namely, whether “the property of a 
foreign state stricto sensu, situated in the United States,” 
is “immune from attachment . . . as provided in the For
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eign Sovereign Immunities Act.” Pet. for Cert. i (citing 
§§ 1603(a), 1610(a)). The Solicitor General also asks us to 
vacate the judgment of the Court of Appeals and remand the 
case for consideration of whether the Ministry is simply a 
“foreign state” (what the Ministry calls “a foreign state 
stricto sensu”) or whether the Ministry is an “agency or in
strumentality” of a foreign state (as the Ninth Circuit held). 
Brief for United States as Amicus Curiae 15–17. We grant 
the writ limited to Question 1. 

The Act, as it applies to the “property in the United States 
of a foreign state,” § 1610(a) (emphasis added), does not con
tain the “engaged in commercial activity” exception that the 
Ninth Circuit described. That exception applies only where 
the property at issue is property of an “agency or instru
mentality” of a foreign state. Compare § 1610(b) (“prop
erty . . . of an agency or instrumentality of a foreign state 
engaged in commercial activity”) with § 1610(a) (“property 
. . . of a foreign state . . . used for a commercial activity” 
(emphasis added)). The difference is critical. Moreover, in 
the Solicitor General’s view a defense ministry (unlike, say, 
a government-owned commercial enterprise) generally is not 
an “agency or instrumentality” of a foreign state but an in
separable part of the state itself. Brief for United States as 
Amicus Curiae 8–11; see also Transaero, Inc. v. La Fuerza 
Aerea Boliviana, 30 F. 3d 148, 153 (CADC 1994) (“hold[ing] 
that armed forces are as a rule so closely bound up with the 
structure of the state that they must in all cases be consid
ered as the ‘foreign state’ itself, rather than a separate 
‘agency or instrumentality’ of the state”). 

We shall not now determine whether the Solicitor General 
is correct about the status of the Ministry, for the Ninth Cir
cuit did not address the question nor did the parties argue 
the matter before the Circuit. Neither can we fault the 
Ministry for that failure. As we said, supra, at 451, the Dis
trict Court based its denial of immunity upon waiver. The 
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parties’ Ninth Circuit briefs focused on matters not relevant 
here (such as the waiver question), with one exception. The 
exception consists of a footnote in Elahi’s brief mentioning 
the Act’s “agency and instrumentality” provision. That 
footnote, however, does not ask for affirmance on that basis; 
nor did it provide the Ministry with clear notice that a reply 
was necessary. Answering Brief for Appellee in No. 03– 
55015 (CA9), p. 45, n. 27 (stating that “[i]f [the Ministry] is 
considered ‘an agency or instrumentality of a foreign state,’ 
rather than the foreign state itself, Mr. Elahi’s attachment 
still is valid” (emphasis added)). 

The Ninth Circuit said that it was free to affirm on “any 
ground supported by the record.” 385 F. 3d, at 1219, n. 15. 
But the court did not explain what in the record might dem
onstrate that the Ministry is an “agency or instrumentality” 
of the state rather than an integral part of the state itself. 
The court noted that “Elahi appears to concede” that the 
Ministry is an “agency and instrumentality,” id., at 1218, 
n. 13, but any relevant concession would have to have come 
from the Ministry, not from Elahi, whose position the conces
sion favors. Thus, in implicitly concluding that the Ministry 
was an “agency or instrumentality” of the Republic of Iran 
within the meaning of § 1610(b), the Ninth Circuit either mis
takenly relied on a concession by respondent that could not 
possibly bind petitioner, or else erroneously presumed that 
there was no relevant distinction between a foreign state and 
its agencies or instrumentalities for purposes of that subsec
tion. See §§ 1603(a), (b). Either way, the Ninth Circuit 
committed error that was essential to its judgment in favor 
of respondent. 

Because the Ninth Circuit did not consider, and the Minis
try had no reasonable opportunity to argue, the critical legal 
point we have mentioned, we vacate the judgment of the 
Ninth Circuit, and remand the case for further proceedings 
consistent with this opinion. 

It is so ordered. 
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ASH et al. v. TYSON FOODS, INC. 

on petition for writ of certiorari to the united states 
court of appeals for the eleventh circuit 

No. 05–379. Decided February 21, 2006 

African-American petitioners Ash and Hithon filed suit, alleging that re
spondent Tyson Foods, Inc., violated 42 U. S. C. § 1981 and Title VII of 
the Civil Rights Act of 1964 when it promoted two white males to fill 
shift manager positions sought by petitioners. At the close of petition
ers’ evidence, the District Court denied Tyson’s motion for judgment as 
a matter of law pursuant to Federal Rule of Civil Procedure 50(a). The 
jury found for petitioners. After trial, Tyson renewed its motion under 
Rule 50(b). The District Court granted that motion and, in the alterna
tive, ordered a new trial under Rule 50(c). The Eleventh Circuit af
firmed the grant of the Rule 50(b) motion as to Ash, deeming the trial 
evidence insufficient to show pretext, but reversed as to Hithon, finding 
enough evidence to go to the jury. It also affirmed the District Court’s 
Rule 50(c) remedy. 

Held: While the Eleventh Circuit’s judgment may be correct in the final 
analysis, the court (1) erred insofar as it held that modifiers or qualifica
tions are necessary to render the term “boy,” which the plant manager 
used to refer to petitioners, probative of bias, and (2) erred with regard 
to its standard for determining whether Tyson’s asserted nondiscrimina
tory reasons for its hiring decisions were pretextual after petitioners 
showed that their qualifications were superior to those of the successful 
applicants. Although the term “boy” will not always be evidence of 
racial discrimination, it does not follow that “boy,” standing alone, is 
always benign. The speaker’s meaning may depend on various factors 
including, e. g., context and inflection. In addition, the Eleventh Cir
cuit’s statement that “[p]retext can be established through comparing 
qualifications only when ‘the disparity in qualifications is so apparent as 
virtually to jump off the page and slap you in the face’ ” is unhelpful and 
imprecise as an elaboration of the standard for inferring pretext from 
superior qualifications. This is not an occasion to define more precisely 
what standard should govern. It suffices to say here that some formu
lation other than the Circuit’s test would better ensure that trial courts 
reach consistent results. That court should determine in the first in
stance whether the two erroneous aspects of its decision were essential 
to its holding. 

Certiorari granted; 129 Fed. Appx. 529, vacated and remanded. 
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Petitioners Anthony Ash and John Hithon were superin
tendents at a poultry plant owned and operated by respond
ent Tyson Foods, Inc. Petitioners, who are African-
American, sought promotions to fill two open shift manager 
positions, but two white males were selected instead. Al
leging that Tyson had discriminated on account of race, peti
tioners sued under Rev. Stat. § 1977, 42 U. S. C. § 1981, and 
Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as 
amended, 42 U. S. C. § 2000e et seq. 

A trial proceeded in the United States District Court for 
the Northern District of Alabama. At the close of the plain
tiffs’ evidence, Tyson moved for judgment as a matter of law, 
see Fed. Rule Civ. Proc. 50(a). The District Court denied 
the motion, and the jury found for petitioners, awarding com
pensatory and punitive damages. The employer renewed its 
motion for judgment under Rule 50(b). The District Court 
granted the motion and, in the alternative, ordered a new 
trial as to both plaintiffs under Rule 50(c). App. to Pet. for 
Cert. 35a; see generally Unitherm Food Systems, Inc. v. 
Swift-Eckrich, Inc., ante, at 399–406 (discussing Rule 50). 

The United States Court of Appeals for the Eleventh Cir
cuit affirmed in part and reversed in part. 129 Fed. Appx. 
529, 536 (2005) (per curiam). As to Ash, the court affirmed 
the grant of the Rule 50(b) motion, deeming the trial evi
dence insufficient to show pretext (and thus insufficient to 
show unlawful discrimination) under the burden-shifting 
framework set forth in McDonnell Douglas Corp. v. Green, 
411 U. S. 792 (1973). 129 Fed. Appx., at 533–534. As to 
Hithon, the court reversed the Rule 50(b) ruling, finding 
there was enough evidence to go to the jury. The court, 
however, affirmed the District Court’s alternative remedy of 
a new trial under Rule 50(c), holding that the evidence sup
ported neither the decision to grant punitive damages nor 
the amount of the compensatory award, and thus that the 
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District Court did not abuse its discretion in ordering a new 
trial. Id., at 536. 

The judgment of the Court of Appeals, and the trial court 
rulings it affirmed, may be correct in the final analysis. In 
the course of its opinion, however, the Court of Appeals 
erred in two respects, requiring that its judgment now be 
vacated and the case remanded for further consideration. 

First, there was evidence that Tyson’s plant manager, who 
made the disputed hiring decisions, had referred on some 
occasions to each of the petitioners as “boy.” Petitioners 
argued this was evidence of discriminatory animus. The 
Court of Appeals disagreed, holding that “[w]hile the use of 
‘boy’ when modified by a racial classification like ‘black’ or 
‘white’ is evidence of discriminatory intent, the use of ‘boy’ 
alone is not evidence of discrimination.” Id., at 533 (citation 
omitted). Although it is true the disputed word will not al
ways be evidence of racial animus, it does not follow that 
the term, standing alone, is always benign. The speaker’s 
meaning may depend on various factors including context, 
inflection, tone of voice, local custom, and historical usage. 
Insofar as the Court of Appeals held that modifiers or quali
fications are necessary in all instances to render the disputed 
term probative of bias, the court’s decision is erroneous. 

Second, the Court of Appeals erred in articulating the 
standard for determining whether the asserted nondiscrimi
natory reasons for Tyson’s hiring decisions were pretextual. 
Petitioners had introduced evidence that their qualifications 
were superior to those of the two successful applicants. 
(Part of the employer’s defense was that the plant with the 
openings had performance problems and petitioners already 
worked there in a supervisory capacity.) The Court of Ap
peals, in finding petitioners’ evidence insufficient, cited one of 
its earlier precedents and stated: “Pretext can be established 
through comparing qualifications only when ‘the disparity in 
qualifications is so apparent as virtually to jump off the page 
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and slap you in the face.’ ” Ibid. (quoting Cooper v. South
ern Co., 390 F. 3d 695, 732 (CA11 2004)). 

Under this Court’s decisions, qualifications evidence may 
suffice, at least in some circumstances, to show pretext. See 
Patterson v. McLean Credit Union, 491 U. S. 164, 187–188 
(1989) (indicating a plaintiff “might seek to demonstrate that 
respondent’s claim to have promoted a better qualified appli
cant was pretextual by showing that she was in fact better 
qualified than the person chosen for the position”), super
seded on other grounds by 42 U. S. C. § 1981(b); Texas Dept. 
of Community Affairs v. Burdine, 450 U. S. 248, 259 (1981) 
(“The fact that a court may think that the employer mis
judged the qualifications of the applicants does not in itself 
expose him to Title VII liability, although this may be proba
tive of whether the employer’s reasons are pretexts for dis
crimination”); cf. Reeves v. Sanderson Plumbing Products, 
Inc., 530 U. S. 133, 148 (2000) (“[A] plaintiff ’s prima facie case, 
combined with sufficient evidence to find that the employer’s 
asserted justification is false, may permit the trier of fact to 
conclude that the employer unlawfully discriminated”). 

The visual image of words jumping off the page to slap 
you (presumably a court) in the face is unhelpful and impre
cise as an elaboration of the standard for inferring pretext 
from superior qualifications. Federal courts, including the 
Court of Appeals for the Eleventh Circuit in a decision it 
cited here, have articulated various other standards, see, 
e. g., Cooper, supra, at 732 (noting that “disparities in quali
fications must be of such weight and significance that no rea
sonable person, in the exercise of impartial judgment, could 
have chosen the candidate selected over the plaintiff for the 
job in question” (internal quotation marks omitted)); Raad 
v. Fairbanks North Star Borough School Dist., 323 F. 3d 
1185, 1194 (CA9 2003) (holding that qualifications evidence 
standing alone may establish pretext where the plaintiff ’s 
qualifications are “ ‘clearly superior’ ” to those of the selected 
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job applicant); Aka v. Washington Hospital Center, 156 F. 3d 
1284, 1294 (CADC 1998) (en banc) (concluding the factfinder 
may infer pretext if “a reasonable employer would have 
found the plaintiff to be significantly better qualified for the 
job”), and in this case the Court of Appeals qualified its 
statement by suggesting that superior qualifications may be 
probative of pretext when combined with other evidence, see 
129 Fed. Appx., at 533. This is not the occasion to define 
more precisely what standard should govern pretext claims 
based on superior qualifications. Today’s decision, further
more, should not be read to hold that petitioners’ evidence 
necessarily showed pretext. The District Court concluded 
otherwise. It suffices to say here that some formulation 
other than the test the Court of Appeals articulated in this 
case would better ensure that trial courts reach consistent 
results. 

The Court of Appeals should determine in the first in
stance whether the two aspects of its decision here deter
mined to have been mistaken were essential to its holding. 
On these premises, certiorari is granted, the judgment of the 
Court of Appeals is vacated, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 
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LANCE et al. v. DENNIS, COLORADO SECRETARY 
OF STATE 

on appeal from the united states district court for 
the district of colorado 

No. 05–555. Decided February 21, 2006 

Several rounds of state-court litigation following the 2000 census culmi
nated in a Colorado Supreme Court holding that the state legislature’s 
congressional redistricting plan violated the State Constitution. Sub
sequently, plaintiffs, Colorado voters, filed a federal-court suit, seeking 
to require the secretary of state to use the legislature’s plan because 
the State Constitution, as interpreted by the State Supreme Court, vio
lated, inter alia, the Elections Clause of the U. S. Constitution. A 
three-judge District Court ruled that it had no jurisdiction to hear the 
claim because the Rooker-Feldman doctrine—which prevents lower fed
eral courts from exercising jurisdiction over cases brought by “state
court losers” challenging “state-court judgments rendered before the 
district court proceedings commenced,” Exxon Mobil Corp. v. Saudi 
Basic Industries Corp., 544 U. S. 280, 284—applied to plaintiffs, who 
were in privity with the Colorado General Assembly, a losing party in 
the state case. In finding privity, the court reasoned that the preclu
sion principle that a State’s citizens are deemed to be in privity with a 
state government that litigates a matter of public concern, see, e. g., 
Washington v. Washington State Commercial Passenger Fishing Vessel 
Assn., 443 U. S. 658, applied equally in the Rooker-Feldman context. 

Held: The Rooker-Feldman doctrine does not bar plaintiffs from proceed
ing. The District Court erroneously conflated preclusion law with 
Rooker-Feldman. Whatever the impact of privity principles on preclu
sion rules, Rooker-Feldman is not simply preclusion by another name. 
It applies only in limited circumstances where a party in effect seeks to 
take an appeal of an unfavorable state-court decision to a lower federal 
court. Incorporation of preclusion principles into Rooker-Feldman 
risks turning that limited doctrine into a uniform federal rule governing 
the preclusive effect of state-court judgments, contrary to the Full Faith 
and Credit Act. 

Jurisdiction noted; 379 F. Supp. 2d 1117, vacated and remanded. 
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The Rooker-Feldman doctrine prevents the lower federal 
courts from exercising jurisdiction over cases brought by 
“state-court losers” challenging “state-court judgments ren
dered before the district court proceedings commenced.” 
Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 
U. S. 280, 284 (2005). In this case, the District Court dis
missed the plaintiffs’ suit on the ground that they were in 
privity with a state-court loser. We hold that the Rooker-
Feldman doctrine does not bar the plaintiffs from proceed
ing, and vacate the District Court’s judgment. 

I 

This is the latest of several rounds of litigation involving 
the State of Colorado’s congressional redistricting after the 
2000 census, under which the State gained a seat in the 
House of Representatives. Lance v. Davidson, 379 F. Supp. 
2d 1117, 1121 (2005). The first round began in May 2001. 
When the Colorado General Assembly failed to pass a redis
tricting plan for the 2002 congressional elections by the close 
of its regular session, a group of Colorado voters asked the 
state courts to create a plan. The courts agreed, drawing a 
new map reflecting the additional district. See Beauprez v. 
Avalos, 42 P. 3d 642 (Colo. 2002) (en banc). The 2002 elec
tions were held using this court-ordered plan. 

The General Assembly passed its own redistricting plan in 
the spring of 2003, prompting further litigation—this time 
about which electoral map was to govern, the legislature’s 
or the courts’. Two suits were filed seeking to enjoin the 
legislature’s plan: an original action in the Colorado Supreme 
Court by the state attorney general seeking to require the 
secretary of state to use the court-ordered plan, and a similar 
action brought in a lower state court by several proponents 
of the court-ordered plan. 379 F. Supp. 2d, at 1121. After 
the Colorado General Assembly intervened to defend its plan 
in the first case, the Colorado Supreme Court held that the 
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plan violated Article V, § 44, of the State Constitution, which 
the court construed to limit congressional redistricting to 
“once per decade.” People ex rel. Salazar v. Davidson, 79 
P. 3d 1221, 1231 (2003) (en banc). It therefore ordered the 
secretary of state to use the court-created plan. We denied 
certiorari. 541 U. S. 1093 (2004). 

The second suit was removed to federal court by the de
fendants on the basis of the plaintiffs’ federal-law claims. 
See Keller v. Davidson, 299 F. Supp. 2d 1171, 1175 (Colo. 
2004). Once Salazar was decided by the Colorado Supreme 
Court, the viability of the defendants’ counterclaims was the 
only remaining issue. A three-judge District Court held 
that the defendants were barred by the Rooker-Feldman 
doctrine from amending their counterclaims to assert addi
tional challenges to the decision in Salazar. It also held 
that the defendants’ original counterclaims, while not barred 
by the Rooker-Feldman doctrine, were precluded under Col
orado law by the judgment in Salazar. Accordingly, the 
court dismissed the case. 

Finally, this suit: Before the dismissal in Keller, several 
Colorado citizens unhappy with Salazar filed an action in the 
District Court seeking to require the secretary of state to 
use the legislature’s plan.1 The plaintiffs argued that Arti
cle V, § 44, of the Colorado Constitution, as interpreted by 
the Colorado Supreme Court, violated the Elections Clause 
of Article I, § 4, of the U. S. Constitution (“The Times, Places 
and Manner of holding Elections for Senators and Repre
sentatives, shall be prescribed in each State by the Legisla
ture thereof”), and the First Amendment’s Petition Clause 
(“Congress shall make no law . . . abridging . . . the  right of 
the people . . . to petition the Government for a redress of 
grievances”). The defendants filed a motion to dismiss, ar

1 Although the secretary of state defended the legislature’s plan in Sala
zar, following that decision she agreed to defend the court-ordered plan in 
this litigation and to allow the state attorney general to represent her. 
379 F. Supp. 2d 1117, 1122, n. 3 (Colo. 2005). 
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guing that the Rooker-Feldman doctrine and Colorado pre
clusion law barred any attack on the Colorado Supreme 
Court’s judgment in Salazar and that the plaintiffs had failed 
to state a valid Petition Clause claim. 

The three-judge District Court ruled that under the 
Rooker-Feldman doctrine, it had no jurisdiction to hear the 
Elections Clause claim. 379 F. Supp. 2d, at 1127. The 
Rooker-Feldman doctrine, the court explained, includes 
three requirements: (1) “[T]he party against whom the doc
trine is invoked must have actually been a party to the prior 
state-court judgment or have been in privity with such a 
party”; (2) “the claim raised in the federal suit must have 
been actually raised or inextricably intertwined with the 
state-court judgment”; and (3) “the federal claim must not 
be parallel to the state-court claim.” 379 F. Supp. 2d, at 
1124. The District Court found the first requirement satis
fied on the ground that the citizen-plaintiffs were in privity 
with the Colorado General Assembly—a losing party in 
Salazar. Relying on our decisions in Washington v. Wash
ington State Commercial Passenger Fishing Vessel Assn., 
443 U. S. 658 (1979), and Tacoma v. Taxpayers of Tacoma, 
357 U. S. 320 (1958), the court stated that “when a state gov
ernment litigates a matter of public concern, that state’s citi
zens will be deemed to be in privity with the government 
for preclusion purposes.” 379 F. Supp. 2d, at 1125. This 
principle, the court reasoned, applies “with equal force in 
the Rooker-Feldman context.” Ibid. The court went on to 
conclude that the Elections Clause claim was actually raised 
in Salazar, or inextricably intertwined with that decision, 
and was not parallel to the claims presented in Salazar. As 
to the Petition Clause claim, the court ruled that neither 
Rooker-Feldman nor Colorado preclusion law prevented the 
court from proceeding to the merits, but that the plaintiffs 
failed to state a claim. 379 F. Supp. 2d, at 1132; see Fed. 
Rule Civ. Proc. 12(b)(6). 

The plaintiffs appealed. See 28 U. S. C. § 1253. We now 
note jurisdiction, and address whether the Rooker-Feldman 
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doctrine bars the plaintiffs from proceeding because they 
were in privity with a party in Salazar. We conclude it does 
not, and vacate the judgment of the District Court. 

II 

This Court is vested, under 28 U. S. C. § 1257, with juris
diction over appeals from final state-court judgments. We 
have held that this grant of jurisdiction is exclusive: “Review 
of such judgments may be had only in this Court.” District 
of Columbia Court of Appeals v. Feldman, 460 U. S. 462, 482 
(1983) (emphasis added); see also Atlantic Coast Line R. Co. 
v. Locomotive Engineers, 398 U. S. 281, 286 (1970); Rooker 
v. Fidelity Trust Co., 263 U. S. 413, 416 (1923). Accordingly, 
under what has come to be known as the Rooker-Feldman 
doctrine, lower federal courts are precluded from exercising 
appellate jurisdiction over final state-court judgments. 

The Rooker-Feldman doctrine takes its name from the 
only two cases in which we have applied this rule to find that 
a Federal District Court lacked jurisdiction. In Rooker, a 
party who had lost in the Indiana Supreme Court, and failed 
to obtain review in this Court, filed an action in Federal Dis
trict Court challenging the constitutionality of the state
court judgment. We viewed the action as tantamount to an 
appeal of the Indiana Supreme Court decision, over which 
only this Court had jurisdiction, and said that the “aggrieved 
litigant cannot be permitted to do indirectly what he no 
longer can do directly.” 263 U. S., at 416. Feldman, de
cided 60 years later, concerned slightly different circum
stances, with similar results. The plaintiffs there had been 
refused admission to the District of Columbia bar by the Dis
trict of Columbia Court of Appeals, and sought review of 
these decisions in Federal District Court. Our decision held 
that to the extent plaintiffs challenged the Court of Appeals 
decisions themselves—as opposed to the bar admission rules 
promulgated nonjudicially by the Court of Appeals—their 
sole avenue of review was with this Court. 460 U. S., at 476. 
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Neither Rooker nor Feldman elaborated a rationale for a 
wide-reaching bar on the jurisdiction of lower federal courts, 
and our cases since Feldman have tended to emphasize 
the narrowness of the Rooker-Feldman rule. See Exxon 
Mobil, 544 U. S., at 292 (Rooker-Feldman does not apply to 
parallel state and federal litigation); Verizon Md. Inc. v. Pub
lic Serv. Comm’n of Md., 535 U. S. 635, 644, n. 3 (2002) 
(Rooker-Feldman “has no application to judicial review of 
executive action, including determinations made by a state 
administrative agency”); Johnson v. De Grandy, 512 U. S. 
997, 1005–1006 (1994) (Rooker-Feldman does not bar actions 
by a nonparty to the earlier state suit). Indeed, during that 
period, “this Court has never applied Rooker-Feldman to 
dismiss an action for want of jurisdiction.” Exxon Mobil, 
supra, at 287. 

In Exxon Mobil, decided last Term, we warned that the 
lower courts have at times extended Rooker-Feldman “far 
beyond the contours of the Rooker and Feldman cases, 
overriding Congress’ conferral of federal-court jurisdiction 
concurrent with jurisdiction exercised by state courts, and 
superseding the ordinary application of preclusion law 
pursuant to 28 U. S. C. § 1738.” 544 U. S., at 283. Rooker-
Feldman, we explained, is a narrow doctrine, confined to 
“cases brought by state-court losers complaining of injuries 
caused by state-court judgments rendered before the district 
court proceedings commenced and inviting district court re
view and rejection of those judgments.” 544 U. S., at 284. 

Although we have never addressed the precise question 
before us, we have held Rooker-Feldman inapplicable where 
the party against whom the doctrine is invoked was not a 
party to the underlying state-court proceeding. See De 
Grandy, supra, at 1006. In De Grandy, the State of Florida 
sought, using Rooker-Feldman, to prevent the United States 
from bringing a challenge under § 2 of the Voting Rights Act 
of 1965 to the reapportionment of state electoral districts. 
The Florida Supreme Court, in an action initiated by the 
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state attorney general, had already declared the law valid 
under state and federal law. We held that Rooker-Feldman 
did not bar the United States from bringing its own action 
in federal court because the United States “was not a party 
in the state court,” and “was in no position to ask this Court 
to review the state court’s judgment and has not directly 
attacked it in this proceeding.” 512 U. S., at 1006. 

In the case before us, the plaintiffs were plainly not parties 
to the underlying state-court proceeding in Salazar. Sala
zar was an action brought by the state attorney general 
against the secretary of state, in which the Colorado General 
Assembly intervened. 79 P. 3d, at 1227. The four citizen
plaintiffs here did not participate in Salazar, and were not 
in a “position to ask this Court to review the state court’s 
judgment.” De Grandy, supra, at 1006; see Karcher v. May, 
484 U. S. 72, 77 (1987) (“[T]he general rule [is] that one who 
is not a party or has not been treated as a party to a judg
ment has no right to appeal therefrom”). 

Although the District Court recognized the “general rule” 
that “Rooker-Feldman may not be invoked against a 
federal-court plaintiff who was not actually a party to the 
prior state-court judgment,” 379 F. Supp. 2d, at 1123, it nev
ertheless followed Tenth Circuit precedent in allowing ap
plication of Rooker-Feldman against parties who were in 
privity with a party to the earlier state-court action, 379 
F. Supp. 2d, at 1123 (citing Kenmen Eng. v. Union, 314 F. 3d 
468, 481 (2002)). In determining whether privity existed, 
the court looked to cases concerning the preclusive effect 
that state courts are required to give federal-court judg
ments. 379 F. Supp. 2d, at 1125 (citing Washington, 443 
U. S., at 693, n. 32; Taxpayers of Tacoma, 357 U. S., at 340– 
341). It concluded that—for Rooker-Feldman as well as 
preclusion purposes—“the outcome of the government’s liti
gation over a matter of public concern binds its citizens.” 
379 F. Supp. 2d, at 1125. 
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The District Court erroneously conflated preclusion law 
with Rooker-Feldman. Whatever the impact of privity 
principles on preclusion rules, Rooker-Feldman is not simply 
preclusion by another name. The doctrine applies only in 
“limited circumstances,” Exxon Mobil, supra, at 291, where 
a party in effect seeks to take an appeal of an unfavorable 
state-court decision to a lower federal court. The Rooker-
Feldman doctrine does not bar actions by nonparties to the 
earlier state-court judgment simply because, for purposes of 
preclusion law, they could be considered in privity with a 
party to the judgment.2 

A more expansive Rooker-Feldman rule would tend to 
supplant Congress’ mandate, under the Full Faith and Credit 
Act, 28 U. S. C. § 1738, that federal courts “ ‘give the same 
preclusive effect to state court judgments that those judg
ments would be given in the courts of the State from which 
the judgments emerged.’ ” Baker v. General Motors Corp., 
522 U. S. 222, 246 (1998) (quoting Kremer v. Chemical Constr. 
Corp., 456 U. S. 461, 466 (1982)); see Exxon Mobil, supra, 
at 293. Congress has directed federal courts to look prin
cipally to state law in deciding what effect to give state
court judgments. Incorporation of preclusion principles 
into Rooker-Feldman risks turning that limited doctrine 
into a uniform federal rule governing the preclusive effect 
of state-court judgments, contrary to the Full Faith and 
Credit Act.3 

2 In holding that Rooker-Feldman does not bar the plaintiffs here from 
proceeding, we need not address whether there are any circumstances, 
however limited, in which Rooker-Feldman may be applied against a party 
not named in an earlier state proceeding—e. g., where an estate takes a 
de facto appeal in a district court of an earlier state decision involving 
the decedent. 

3 Our holding also disposes of the claim, which the District Court did not 
reach, that plaintiffs were barred by Rooker-Feldman because they were 
in privity with the secretary of state, the other losing party in People ex 
rel. Salazar v. Davidson, 79 P. 3d 1221 (Colo. 2003) (en banc). We do not 
pass on the District Court’s resolution of the merits of the plaintiffs’ Peti
tion Clause claim. 
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* * * 

The judgment of the District Court is vacated, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Ginsburg, with whom Justice Souter joins, 
concurring. 

I agree in full with the Court’s correction of the District 
Court’s Rooker-Feldman error, and therefore join the 
Court’s opinion. Although Justice Stevens has persua
sively urged that issue preclusion warrants affirmance, see 
post, at 468–469 (dissenting opinion), that question of Colo
rado law seems to me best left for full airing and decision 
on remand. 

Justice Stevens, dissenting. 
Rooker and Feldman are strange bedfellows. Rooker, a 

unanimous, three-page opinion written by Justice Van De
vanter in 1923, correctly applied the simple legal proposition 
that only this Court may exercise appellate jurisdiction over 
state-court judgments. See Rooker v. Fidelity Trust Co., 
263 U. S. 413, 416. Feldman, a nonunanimous, 25-page opin
ion written by Justice Brennan in 1983, was incorrectly de
cided and generated a plethora of confusion and debate 
among scholars and judges.* See District of Columbia 

*See, e. g., Comment, Collateral Estoppel and the Rooker-Feldman Doc
trine: The Problematic Effect These Preclusion and Jurisdictional Princi
ples Have on Bankruptcy Law, 21 Emory Bankr. Dev. J. 579 (2005); Com
ment, The Rooker-Feldman Doctrine: Toward a Workable Role, 149 U. Pa. 
L. Rev. 1555 (2001); Proctor, Wirth, & Spencer, Rooker-Feldman and the 
Jurisdictional Quandary, 2 Fla. Coastal L. J. 113 (2000); Rowley, Tenth 
Circuit Survey, The Rooker-Feldman Doctrine: A Mere Superfluous Nu
ance or a Vital Civil Procedure Doctrine? An Analysis of the Tenth Cir
cuit’s Decision in Johnson v. Rodrigues, 78 Denver U. L. Rev. 321 (2000); 
Symposium, The Rooker-Feldman Doctrine, 74 Notre Dame L. Rev. 1081 
(1999); Pfander, An Intermediate Solution to State Sovereign Immunity: 
Federal Appellate Court Review of State-Court Judgments After Semi
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Court of Appeals v. Feldman, 460 U. S. 462; id., at 488 (Ste

vens, J., dissenting). Last Term, in Justice Ginsburg’s 
lucid opinion in Exxon Mobil Corp. v. Saudi Basic Indus
tries Corp., 544 U. S. 280 (2005), the Court finally interred 
the so-called “Rooker-Feldman doctrine.” And today, the 
Court quite properly disapproves of the District Court’s re
suscitation of a doctrine that has produced nothing but mis
chief for 23 years. 

My disagreement with the majority arises not from what 
it actually decides, but from what it fails to address. Even 
though the District Court mistakenly believed it had no ju
risdiction to hear this matter, its judgment dismissing the 
cause with prejudice was correct and should be affirmed. 
See Lance v. Davidson, 379 F. Supp. 2d 1117, 1132 (Colo. 
2005). The Elections Clause claim advanced by citizen
appellants in this case is the same as that advanced by 
their official representatives and decided by the Colorado 
Supreme Court in People ex rel. Salazar v. Davidson, 79 
P. 3d 1221, 1231–1232 (2003). See 379 F. Supp. 2d, at 1126. 
As appellee points out, appellants’ second question presented 
“is literally the same question presented by the General 
Assembly on certiorari review (and denied) in Salazar.” 
Motion to Affirm 12. And, as a matter of Colorado law, 
appellants are clearly in privity with both then-Colorado 
Attorney General Salazar, who brought the suit on behalf 
of the people of Colorado, and the Colorado General Assem

nole Tribe, 46 UCLA L. Rev. 161 (1998); Recent Case, Ninth Circuit Ig
nores Principles of Federalism and the Rooker-Feldman Doctrine: Bates 
v. Jones, 131 F. 3d 843 (9th Cir. 1997) (en banc), 21 Harv. J. L. & Pub. 
Pol’y 881 (1998); Schmucker, Possible Application of the Rooker-Feldman 
Doctrine to State Agency Decisions: The Seventh Circuit’s Opinion in Van 
Harken v. City of Chicago, 17 J. Nat. Assn. Admin. L. Judges 333 (1997); 
Casenote, Texaco, Inc. v. Pennzoil Co.: Beyond a Crude Analysis of the 
Rooker-Feldman Doctrine’s Preclusion of Federal Jurisdiction, 41 U. 
Miami L. Rev. 627 (1987); Comment, Texaco, Inc. v. Pennzoil Co.: Some 
Thoughts on the Limits of Federal Court Power Over State Court Pro
ceedings, 54 Ford. L. Rev. 767 (1986). 
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bly, which was also a party to the Salazar litigation. See 
McNichols v. City & County of Denver, 101 Colo. 316, 322, 
74 P. 2d 99, 102 (1937) (en banc) (finding privity between 
taxpayers seeking to challenge the validity of a bond issue 
and a public official “charged with ministerial and executive 
duties in connection” with the issuance of the bonds who al
ready brought such a suit); Atchison, T. & S. F. R. Co. v. 
Board of County Comm’rs of County of Fremont, 95 Colo. 
435, 441, 37 P. 2d 761, 764 (1934) (en banc) (explaining that 
taxpayers are in privity with a political division of the State 
or its official representative if the case involves “a matter of 
general interest to all the people”). Thus, all of the require
ments under Colorado law for issue preclusion have been 
met, and appellants’ Elections Clause claim should therefore 
be dismissed. See generally 28 U. S. C. § 1738; Michaelson 
v. Michaelson, 884 P. 2d 695, 700–701 (Colo. 1994) (en banc) 
(setting forth requirements for issue preclusion under Colo
rado law). 

Appellants’ spurious Petition Clause claim was also prop
erly dismissed by the District Court. See 379 F. Supp. 2d, 
at 1130–1132. Nothing in the Colorado Constitution pre
vents appellants from petitioning the Colorado General As
sembly with their grievances, id., at 1131; nothing in the 
United States Constitution guarantees that such a petition 
will be effective, Smith v. Highway Employees, 441 U. S. 
463, 465 (1979) (per curiam); see also Minnesota State Bd. 
for Community Colleges v. Knight, 465 U. S. 271, 285 (1984). 
Moreover, as the District Court recognized, appellants’ in
terpretation of the Petition Clause would lead to absurd re
sults. See 379 F. Supp. 2d, at 1131–1132. As such, appel
lants’ Petition Clause claim was correctly dismissed because 
it fails to state a claim upon which relief may be granted. 
See generally Fed. Rule Civ. Proc. 12(b)(6). 

For the foregoing reasons I respectfully dissent. 
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DOMINO’S PIZZA, INC., et al. v. McDONALD 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 04–593. Argued December 6, 2005—Decided February 22, 2006 

Respondent McDonald, a black man, is sole shareholder and president 
of JWM Investments, Inc. (JWM). He sued petitioners (collectively 
Domino’s) under 42 U. S. C. § 1981, alleging, inter alia, that JWM and 
Domino’s had entered into several contracts, that Domino’s had broken 
those contracts because of racial animus toward McDonald, and that 
the breach had harmed McDonald personally by causing him to suffer 
monetary damages and damages for emotional injuries. The District 
Court granted Domino’s motion to dismiss on the ground that McDonald 
could bring no § 1981 claim against Domino’s because McDonald was 
party to no contract with Domino’s. Reversing, the Ninth Circuit ac
knowledged that an injury suffered only by the corporation would not 
permit a shareholder to bring a § 1981 action, but concluded that when 
there are injuries distinct from those of the corporation, a nonparty like 
McDonald may nonetheless sue under § 1981. 

Held: Consistent with this Court’s case law, and as required by the stat
ute’s plain text, a plaintiff cannot state a § 1981 claim unless he has (or 
would have) rights under the existing (or proposed) contract that he 
wishes “to make and enforce.” The statute, originally enacted as § 1 of 
the Civil Rights Act of 1866, now protects the equal right of “[a]ll per
sons” to “make and enforce contracts” without respect to race, § 1981(a), 
and defines “make and enforce contracts” to “includ[e] the making, per
formance, modification, and termination of contracts, and the enjoyment 
of all benefits . . . of the contractual relationship,” § 1981(b). This can
not be read to give McDonald a cause of action because he “made and 
enforced contracts” for JWM as its agent. The right to “make con
tracts” protected by the 1866 legislation was not the insignificant right 
to act as an agent for someone else’s contracting, but was rather the 
right, denied in some States to blacks, to give and receive contractual 
rights on one’s own behalf. The statute’s text makes this common 
meaning doubly clear by speaking of the right to “make and enforce” 
contracts. When the 1866 Act was drafted, a mere agent, who had no 
beneficial interest in a contract he made for his principal, could not gen
erally sue on that contract. Any § 1981 claim, therefore, must initially 
identify an impaired “contractual relationship,” § 1981(b), under which 
the plaintiff has rights. McDonald’s complaint identifies a contractual 
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relationship between Domino’s and JWM, but it is fundamental corpora
tion and agency law that a corporation’s shareholder and contracting 
officer has no rights and is exposed to no liability under the corporation’s 
contracts. McDonald’s proposed new test for § 1981 standing— 
whereby any person may sue if he is an “actual target” of discrimination 
and loses some benefit that would otherwise have inured to him had a 
contract not been impaired—ignores the explicit statutory requirement 
that the plaintiff be the “perso[n]” whose “right . . . to make and enforce 
contracts,” § 1981(a), was “impair[ed],” § 1981(c), on account of race. 
Shaare Tefila Congregation v. Cobb, 481 U. S. 615, 618; Runyon v. Mc-
Crary, 427 U. S. 160, 168; and Goodman v. Lukens Steel Co., 482 U. S. 
656, 669, distinguished. McDonald’s policy argument that many dis
criminatory acts will go unpunished unless his reading of § 1981 prevails 
goes beyond any expression of congressional intent and would produce 
satellite litigation of immense scope. Pp. 474–480. 

107 Fed. Appx. 18, reversed. 

Scalia, J., delivered the opinion of the Court, in which all other Mem
bers joined, except Alito, J., who took no part in the consideration or 
decision of the case. 

Maureen E. Mahoney argued the cause for petitioners. 
With her on the briefs was J. Scott Ballenger. 

Allen Lichtenstein argued the cause for respondent. 
With him on the brief were David T. Goldberg, Eric Schnap
per, and Pamela S. Karlan.* 

*Briefs of amici curiae urging reversal were filed for the State of Ala
bama et al. by Troy King, Attorney General of Alabama, and Kevin C. 
Newsom, Solicitor General, by Roberto J. Sánchez Ramos, Secretary of 
Justice of Puerto Rico, and by the Attorneys General for their respective 
States as follows: John W. Suthers of Colorado, Phill Kline of Kansas, 
Michael A. Cox of Michigan, Brian Sandoval of Nevada, Jim Petro of 
Ohio, Hardy Myers of Oregon, Paul G. Summers of Tennessee, Mark L. 
Shurtleff of Utah, and Rob McKenna of Washington; for the Equal Em
ployment Advisory Council et al. by Ann Elizabeth Reesman, Stephen A. 
Bokat, Robin S. Conrad, and Robert J. Costagliola; and for the Pacific 
Legal Foundation by John H. Findley and Paul J. Beard II. 

Briefs of amici curiae urging affirmance were filed for the State of New 
York et al. by Eliot Spitzer, Attorney General of New York, Caitlin J. 
Halligan, Solicitor General, Michelle Aronowitz, Deputy Solicitor Gen
eral, and Shaifali Puri and Benjamin N. Gutman, Assistant Solicitors 
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Justice Scalia delivered the opinion of the Court. 

We decide whether a plaintiff who lacks any rights under 
an existing contractual relationship with the defendant, and 
who has not been prevented from entering into such a con
tractual relationship, may bring suit under Rev. Stat. § 1977, 
42 U. S. C. § 1981. 

I 

Respondent John McDonald, a black man, is the sole share
holder and president of JWM Investments, Inc. (JWM), a cor
poration organized under Nevada law. He sued petitioners 
(collectively Domino’s) in the District Court for the District 
of Nevada, claiming violations of § 1981. The allegations of 
the complaint, which for present purposes we assume to be 
true, were as follows. 

JWM and Domino’s entered into several contracts under 
which JWM was to construct four restaurants in the Las 
Vegas area, which would be leased to Domino’s. After the 
first restaurant was completed, Domino’s agent Debbie Pear 
refused to execute the estoppel certificates for JWM re
quired by the contracts to facilitate JWM’s bank financing. 
The relationship between the parties further deteriorated 
when Pear persuaded the Las Vegas Valley Water District 
to change its records to show Domino’s, rather than JWM, 
as the owner of the land JWM had acquired for restaurant 
construction. McDonald had to go to the Water District to 
prove JWM’s ownership of the land. In the course of what 
were apparently many and fruitless discussions between 

General, by Kerry E. Drue, Acting Attorney General of the Virgin Islands, 
and by the Attorneys General for their respective States as follows: Lisa 
Madigan of Illinois, Thomas J. Miller of Iowa, Thomas F. Reilly of Massa
chusetts, Mike McGrath of Montana, William H. Sorrell of Vermont, and 
Peggy A. Lautenschlager of Wisconsin; and for the Lawyers’ Committee 
for Civil Rights Under Law et al. by Thomas S. Martin, Barbara R. Arn
wine, Sarah C. Crawford, Tricia G. Jefferson, Jennifer K. Brown, Theo
dore M. Shaw, Jacqueline A. Berrien, Norman J. Chachkin, and Robert 
Stroup. 
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McDonald and Pear, McDonald “explained that he intended 
to see [the contracts] through to completion,” even though 
Pear made clear that unless he agreed to back out of the 
contractual relationship, he would suffer serious conse
quences. App. to Pet. for Cert. 12–13. At one point Pear 
said to McDonald, “ ‘I don’t like dealing with you people any
way,’ ” refusing to specify what she meant by “ ‘you people.’ ” 
Id., at 13. Pear threatened to use Domino’s attorneys to 
“bury” McDonald if he should sue. Ibid. The contracts be
tween Domino’s and JWM ultimately remained uncompleted. 

At least in part because of the failed contracts, JWM filed 
for Chapter 11 bankruptcy. The trustee for JWM’s bank
ruptcy estate initiated an adversary proceeding against 
Domino’s for breach of contract. For whatever reason, the 
trustee chose not to assert a § 1981 claim alleging Domino’s 
interference with JWM’s right to make and enforce con
tracts. The breach-of-contract claim was settled for $45,000, 
and JWM gave Domino’s a complete release. Consequently, 
no further claims arising out of the same episode could be 
pursued on JWM’s behalf.1 While the bankruptcy proceed
ings were still ongoing, McDonald filed the present § 1981 
claim against Domino’s in his personal capacity. 

The gravamen of McDonald’s complaint was that Domino’s 
had broken its contracts with JWM because of racial animus 
toward McDonald, and that the breach had harmed McDon
ald personally by causing him “to suffer monetary damages 
and damages for pain and suffering, emotional distress, and 
humiliation.” Id., at 16. The complaint demanded that 
Domino’s discharge its “obligations under the contracts 
which McDonald would have received, but for the discrimi

1 Since JWM settled its claims and is not involved in this case, we have 
no occasion to determine whether, as a corporation, it could have brought 
suit under § 1981. We note, however, that the Courts of Appeals to have 
considered the issue have concluded that corporations may raise § 1981 
claims. See, e. g., Hudson Valley Freedom Theater, Inc. v. Heimbach, 671 
F. 2d 702, 706 (CA2 1982). 
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natory practices, including, but not limited to front pay, back 
pay and other lost benefits,” as well as “compensatory 
damages for pecuniary losses, including pain and suffering, 
emotional distress, mental anguish, and humiliation,” and 
punitive damages. Id., at 17. 

Domino’s filed a motion to dismiss the complaint for failure 
to state a claim. It asserted that McDonald could bring no 
§ 1981 claim against Domino’s because McDonald was party 
to no contract with Domino’s. The District Court granted 
the motion. It noted that Domino’s had “rel[ied] on the 
basic proposition that a corporation is a separate legal entity 
from its stockholders and officers,” id., at 6, and concluded 
that a corporation may have “standing to assert a § 1981 
claim” but that “a president or sole shareholder may not step 
into the shoes of the corporation and assert that claim per
sonally,” id., at 7 (citing Guides, Ltd. v. Yarmouth Group 
Property Management, Inc., 295 F. 3d 1065, 1072–1073 
(CA10 2002)). 

The Court of Appeals for the Ninth Circuit reversed. It 
agreed that an “injury suffered only by the corporation” 
would not permit a shareholder to bring a § 1981 action. 107 
Fed. Appx. 18 (2004). But relying on its earlier decision in 
Gomez v. Alexian Bros. Hospital of San Jose, 698 F. 2d 1019, 
1021–1022 (1983), the Ninth Circuit concluded that when 
there are “injuries distinct from that of the corporation,” a 
nonparty like McDonald may nonetheless bring suit under 
§ 1981. 107 Fed. Appx., at 18–19. The Court of Appeals ac
knowledged that this approach set it apart from other Cir
cuits. Ibid. We granted certiorari. 544 U. S. 998 (2005). 

II 

Among the many statutes that combat racial discrimina
tion, § 1981, originally § 1 of the Civil Rights Act of 1866, 14 
Stat. 27, has a specific function: It protects the equal right 
of “[a]ll persons within the jurisdiction of the United States” 
to “make and enforce contracts” without respect to race. 42 
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U. S. C. § 1981(a). The statute currently defines “make and 
enforce contracts” to “includ[e] the making, performance, 
modification, and termination of contracts, and the enjoy
ment of all benefits, privileges, terms, and conditions of the 
contractual relationship.” § 1981(b). 

McDonald argues that the statute must be read to give 
him a cause of action because he “made and enforced con
tracts” for JWM. On his reading of the text, “[i]f Domino’s 
refused to deal with the salesman for a pepperoni manufac
turer because the salesman was black, that would violate the 
section 1981 right of the salesman to make a contract on 
behalf of his principal.” Brief for Respondent 12. We 
think not. The right to “make contracts” guaranteed by the 
statute was not the insignificant right to act as an agent for 
someone else’s contracting—any more than it was the insig
nificant right to act as amanuensis in writing out the agree
ment, and thus to “make” the contract in that sense. 
Rather, it was the right—denied in some States to blacks, as 
it was denied at common law to children—to give and receive 
contractual rights on one’s own behalf. Common usage 
alone is enough to establish this, but the text of the statute 
makes this common meaning doubly clear by speaking of the 
right to “make and enforce” contracts. When the Civil 
Rights Act of 1866 was drafted, it was well known that “[i]n 
general a mere agent, who has no beneficial interest in a 
contract which he has made on behalf of his principal, cannot 
support an action thereon.” 1 S. Livermore, A Treatise on 
the Law of Principal and Agent 215 (1818).2 

2 McDonald’s “pepperoni salesman” analogy is imprecise. It would bet
ter parallel the facts here if the analogy had been to a salesman unable to 
collect on accounts receivable because he was black, rather than to one 
who was unable to make the contract in the first place. The fundamental 
point, however, is the same: An individual seeking to make or enforce a 
contract under which he has rights will have a claim under 42 U. S. C. 
§ 1981, while one seeking to make or enforce a contract under which some
one else has rights will not. 
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Any claim brought under § 1981, therefore, must initially 
identify an impaired “contractual relationship,” § 1981(b), 
under which the plaintiff has rights.3 Such a contractual re
lationship need not already exist, because § 1981 protects the 
would-be contractor along with those who already have 
made contracts. We made this clear in Runyon v. McCrary, 
427 U. S. 160 (1976), which subjected defendants to liability 
under § 1981 when, for racially motivated reasons, they pre
vented individuals who “sought to enter into contractual re
lationships” from doing so, id., at 172 (emphasis added). We 
have never retreated from what should be obvious from 
reading the text of the statute: Section 1981 offers relief 
when racial discrimination blocks the creation of a contrac
tual relationship, as well as when racial discrimination im
pairs an existing contractual relationship, so long as the 
plaintiff has or would have rights under the existing or pro
posed contractual relationship. 

Absent the requirement that the plaintiff himself must 
have rights under the contractual relationship, § 1981 would 
become a strange remedial provision designed to fight racial 
animus in all of its noxious forms, but only if the animus and 
the hurt it produced were somehow connected to somebody’s 
contract. We have never read the statute in this un
bounded—or rather, peculiarly bounded—way. See, e. g., 
Patterson v. McLean Credit Union, 491 U. S. 164, 176 (1989); 
Burnett v. Grattan, 468 U. S. 42, 44, n. 2 (1984); General 

3 We say “under which the plaintiff has rights” rather than “to which 
the plaintiff is a party” because we do not mean to exclude the possibility 
that a third-party intended beneficiary of a contract may have rights under 
§ 1981. See, e. g., 2 Restatement (Second) of Contracts § 304, p. 448 (1979) 
(“A promise in a contract creates a duty in the promisor to any intended 
beneficiary to perform the promise, and the intended beneficiary may en
force the duty”). Neither do we mean to affirm that possibility. See, 
e. g., Blessing v. Freestone, 520 U. S. 329, 349 (1997) (Scalia, J., concur
ring) (“Until relatively recent times, the third-party beneficiary was gen
erally regarded as a stranger to the contract, and could not sue upon it”). 
The issue is not before us here, McDonald having made no such claim. 
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Building Contractors Assn., Inc. v. Pennsylvania, 458 U. S. 
375, 396 (1982). 

Nor has Congress indicated that we should. We held in 
Patterson that the prior version of § 1981 did “not apply to 
conduct which occurs after the formation of a contract and 
which does not interfere with the right to enforce estab
lished contract obligations.” 491 U. S., at 171. In 1991, 
Congress amended the statute, see 105 Stat. 1071, adding 
§ 1981(b), which defines “make and enforce” to bring postfor
mation conduct, including discriminatory termination, within 
the scope of § 1981. See Jones v. R. R. Donnelley & Sons 
Co., 541 U. S. 369, 383 (2004). But while Congress revised 
Patterson’s exclusion of postformation conduct, it let stand 
Patterson’s focus upon contract obligations. In fact, it posi
tively reinforced that element by including in the new 
§ 1981(b) reference to a “contractual relationship.” 

McDonald’s complaint does identify a contractual relation
ship, the one between Domino’s and JWM. But it is funda
mental corporation and agency law—indeed, it can be said to 
be the whole purpose of corporation and agency law—that 
the shareholder and contracting officer of a corporation has 
no rights and is exposed to no liability under the corpora
tion’s contracts. McDonald now makes light of the law of 
corporations and of agency—arguing, for instance, that be
cause he “negotiated, signed, performed, and sought to en
force the contract,” Domino’s was wrong to “insist that [the 
contract] somehow was not his ‘own.’ ” Brief for Respond
ent 4. This novel approach to the law contradicts McDon
ald’s own experience. Domino’s filed a proof of claim against 
JWM during its corporate bankruptcy; it did not proceed 
against McDonald personally. The corporate form and the 
rules of agency protected his personal assets, even though 
he “negotiated, signed, performed, and sought to enforce” 
contracts for JWM. The corporate form and the rules of 
agency similarly deny him rights under those contracts. 
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As an alternative to ignoring corporation and agency law, 
McDonald proposes a new test for § 1981 standing: Any per
son who is an “actual target” of discrimination, and who loses 
some benefit that would otherwise have inured to him had a 
contract not been impaired, may bring a suit. Under this 
theory, an individual is the “actual target” if he was the rea
son a defendant chose to impair its contractual relationship 
with a third party. McDonald’s formulation simply ignores 
the explicit statutory requirement that the plaintiff be the 
“perso[n]” whose “right . . .  to  make and enforce contracts,” 
§ 1981(a), was “impair[ed],” § 1981(c), on account of race. It 
is just the statutory construction we have always rejected. 

McDonald points to several of our prior cases involving 
plaintiffs whose status as contracting parties was unclear. 
Because they nonetheless prevailed, McDonald reasons, con
tractual privity cannot be a sine qua non of a § 1981 claim. 
In those cases, however, we did not discuss, much less decide, 
the privity question. In Shaare Tefila Congregation v. 
Cobb, 481 U. S. 615 (1987), we decided the narrow question 
whether Jews are a separate and protected race under 
§ 1982. Id., at 618. Similarly, in Runyon, supra, the argu
ments and the opinion addressed “only two basic questions: 
whether § 1981 prohibits private, commercially operated, 
nonsectarian schools from denying admission to prospective 
students because they are Negroes, and, if so, whether that 
federal law is constitutional as so applied.” Id., at 168 (foot
note omitted). And in Goodman v. Lukens Steel Co., 482 
U. S. 656 (1987), we decided only the two contested issues: 
that § 1981 was subject to the state personal injury limita
tions period, id., at 660–664, and that it violates Title VII of 
the Civil Rights Act of 1964 and § 1981 for a union to decline 
to press black employees’ grievances under the governing 
collective-bargaining agreement, id., at 669. “The Court 
often grants certiorari to decide particular legal issues while 
assuming without deciding the validity of antecedent prop
ositions, and such assumptions—even on jurisdictional is
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sues—are not binding in future cases that directly raise the 
questions.” United States v. Verdugo-Urquidez, 494 U. S. 
259, 272 (1990) (citations omitted). 

McDonald resorts finally to policy arguments. Unless his 
reading of the statute prevails, he warns, many discrimina
tory acts will go unpunished. Corporations, for instance, 
may choose not to bring suit for the racially motivated con
tract breach. It is not likely to be a common occurrence that 
the victim of a contract breach will forgo a potent available 
remedy. Injured parties “usually will be the best propo
nents of their own rights,” Singleton v. Wulff, 428 U. S. 106, 
114 (1976) (plurality opinion). And if and when “the holders 
of those rights . . . do not wish to assert them,” id., at 113– 
114, third parties are not normally entitled to step into their 
shoes. Moreover, § 1981 is only one of a multitude of civil 
rights statutes. Many of McDonald’s hypothetical examples 
of unpunished discrimination would in fact be reachable 
under Title VII—or even under general criminal law. See, 
e. g., Brief for Respondent 27 (concerning a scenario in which 
“Domino’s officials had beaten up McDonald in an attempt to 
intimidate him”). The most important response, however, 
is that nothing in the text of § 1981 suggests that it was 
meant to provide an omnibus remedy for all racial injustice. 
If so, it would not have been limited to situations involving 
contracts. Trying to make it a cure-all not only goes beyond 
any expression of congressional intent but would produce 
satellite § 1981 litigation of immense scope. McDonald’s the
ory would permit class actions by all the minority employees 
of the nonbreaching party to a broken contract (or, for that 
matter, minority employees of any company failing to receive 
a contract award), alleging that the reason for the breach (or 
for the refusal to contract) was racial animus against them. 

Consistent with our prior case law, and as required by the 
plain text of the statute, we hold that a plaintiff cannot state 
a claim under § 1981 unless he has (or would have) rights 
under the existing (or proposed) contract that he wishes “to 
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make and enforce.” Section 1981 plaintiffs must identify in
juries flowing from a racially motivated breach of their own 
contractual relationship, not of someone else’s. Because the 
District Court correctly recognized and applied these princi
ples, the Ninth Circuit erred in reversing its judgment.4 

* * *


The judgment of the Ninth Circuit is accordingly


Reversed. 

Justice Alito took no part in the consideration or deci
sion of this case. 

4 McDonald also argues in his merits brief (for the first time) that we 
should affirm the Ninth Circuit’s judgment because Domino’s interfered 
with McDonald’s own contracts with JWM. Counsel for McDonald as
serted at oral argument that this contention is not a new argument (see 
this Court’s Rule 15.2), but is a “sort of formulatio[n] of the same argu
ment” that he had properly raised. Tr. of Oral Arg. 28. As such, it fails 
for the same reasons that the argument fails in its original incarnation. 
McDonald acknowledges that JWM did not breach any contractual obliga
tion to him, see Brief for Respondent 44, and so any injury he may have 
received still derived from impairment of the contractual relationship be
tween JWM and Domino’s, under which McDonald has no rights. 
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DOLAN v. UNITED STATES POSTAL SERVICE et al. 

certiorari to the united states court of appeals for 
the third circuit 

No. 04–848. Argued November 7, 2005—Decided February 22, 2006 

Under the Postal Reorganization Act, the Federal Tort Claims Act 
(FTCA) applies to “tort claims arising out of [Postal Service] activities.” 
39 U. S. C. § 409(c). The FTCA, in turn, waives sovereign immunity in 
certain cases involving negligence committed by federal employees in 
the course of their employment, 28 U. S. C. § 1346(b)(1), making the 
United States liable “in the same manner and to the same extent as 
a private individual under like circumstances,” § 2674. However, the 
sovereign immunity bar remains as to, inter alia, “[a]ny claim arising 
out of the loss, miscarriage, or negligent transmission of letters or postal 
matter.” § 2680(b). Consequently, the United States may be liable if 
postal workers commit torts under local law, but not for claims defined 
by the exception. Petitioner Dolan filed an FTCA suit against the 
Postal Service for injuries she suffered when she tripped and fell over 
mail left on her porch by postal employees. The District Court dis
missed the suit, and the Third Circuit affirmed, both concluding that, 
although the FTCA generally waives sovereign immunity as to federal 
employees’ torts, Dolan’s claims were barred by § 2680(b)’s exception. 

Held: Because the postal exception is inapplicable in this case, Dolan’s 
claim may go forward. This Court assumes that under the applicable 
state law a person injured by tripping over a package or bundle negli
gently left by a private party would have a cause of action for damages. 
The question is whether § 2680(b)’s exception preserves sovereign im
munity in such a case. Considered in isolation, “negligent transmis
sion” could embrace a wide range of acts. However, interpretation of 
a word or phrase depends upon reading the whole statutory text, consid
ering the statute’s purpose and context. Here, both context and prece
dent require reading the phrase so that it does not go beyond negligence 
causing mail to be lost or to arrive late, in damaged condition, or at the 
wrong address. Starting with context, “negligent transmission” fol
lows the terms “loss” and “miscarriage,” which limit the reach of trans
mission. Mail is “lost” if it is destroyed or misplaced and “miscarried” 
if it goes to the wrong address. Since both terms refer to failings in 
the postal obligation to deliver mail in a timely manner to the right 
address, it would be odd if “negligent transmission” swept far more 
broadly to include injuries caused by postal employees but involving 
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neither failure to transmit mail nor damage to its contents. This inter
pretation is supported by Kosak v. United States, 465 U. S. 848, where 
this Court noted that one of the FTCA’s purposes was to waive the 
Government’s immunity from liability for injuries resulting from auto 
accidents involving postal trucks delivering—and thus “transmitting”— 
the mail. Nothing in the statutory text supports a distinction between 
negligent driving, which the Government claims relates only circum
stantially to the mail, and Dolan’s accident, which was caused by the 
mail itself. In both cases the postal employee acts negligently while 
transmitting mail. In addition, focusing on whether the mail itself 
caused the injury would yield anomalies, perhaps making liability turn 
on, e.  g.,  whether a mail sack was empty or full. It is more likely that 
Congress intended to retain immunity only for injuries arising because 
mail either fails to arrive or arrives late, in damaged condition, or at the 
wrong address, since such harms are primarily identified with the Postal 
Service’s function of transporting mail. The Government claims that, 
given the Postal Service’s vast operations, Congress must have intended 
to insulate delivery-related torts from liability, but § 2680(b)’s specificity 
indicates otherwise. Had Congress intended to preserve immunity for 
all delivery-related torts, it could have used sweeping language similar 
to that used in other FTCA exceptions, e. g., § 2680(i). Furthermore, 
losses of the type for which immunity is retained under § 2680(b) are at 
least to some degree avoidable or compensable through postal registra
tion and insurance. The Government raises the specter of frivolous 
slip-and-fall claims inundating the Postal Service, but that is a risk 
shared by any business making home deliveries. Finally, the general 
rule that a sovereign immunity waiver “will be strictly construed . . . in 
favor of the sovereign,” Lane v. Peñ a, 518 U. S. 187, 192, is “unhelpful” 
in the FTCA context, where “unduly generous interpretations of the 
exceptions run the risk of defeating” the central purpose of the statute, 
Kosak, supra, at 853, n. 9, which “waives the Government’s immunity 
from suit in sweeping language,” United States v. Yellow Cab Co., 340 
U. S. 543, 547. Pp. 485–492. 

377 F. 3d 285, reversed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Scalia, Souter, Ginsburg, and Breyer, JJ., joined. 
Thomas, J., filed a dissenting opinion, post, p. 492. Alito, J., took no part 
in the consideration or decision of the case. 

James R. Radmore argued the cause for petitioner. With 
him on the briefs was Michael T. Kirkpatrick. 
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Patricia A. Millett argued the cause for respondents. 
With her on the brief were Solicitor General Clement, 
Deputy Solicitor General Kneedler, Robert D. Kamen
shine, Mary Anne Gibbons, Lori J. Dym, and Stephan J. 
Boardman.* 

Justice Kennedy delivered the opinion of the Court. 

Each day, according to the Government’s submissions here, 
the United States Postal Service delivers some 660 million 
pieces of mail to as many as 142 million delivery points. 
This case involves one such delivery point—petitioner Bar
bara Dolan’s porch—where mail left by postal employees al
legedly caused her to trip and fall. Claiming injuries as a 
result, Dolan filed a claim for administrative relief from the 
Postal Service. When her claim was denied, she and her 
husband (whose claim for loss of consortium the Dolans later 
conceded was barred for failure to exhaust administrative 
remedies) filed suit in the United States District Court for 
the Eastern District of Pennsylvania, asserting that the 
Postal Service’s negligent placement of mail at their home 
subjected the Government to liability under the Federal Tort 
Claims Act (FTCA), 28 U. S. C. §§ 1346(b)(1), 2674. The Dis
trict Court dismissed Dolan’s suit, and the Court of Appeals 
for the Third Circuit affirmed, 377 F. 3d 285 (2004). Both 
courts concluded that, although the FTCA generally waives 
sovereign immunity as to federal employees’ torts, Dolan’s 
claims were barred by an exception to that waiver, 28 
U. S. C. § 2680(b). We disagree and hold that Dolan’s suit 
may proceed. 

I 

Under the Postal Reorganization Act, 39 U. S. C. § 101 
et seq., the Postal Service is “an independent establishment 
of the executive branch of the Government of the United 

*Harold Krent, Daniel J. Popeo, and Paul D. Kamenar filed a brief for 
the Washington Legal Foundation et al. as amici curiae urging reversal. 
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States,” § 201. Holding a monopoly over carriage of letters, 
the Postal Service has “significant governmental powers,” 
including the power of eminent domain, the authority to 
make searches and seizures in the enforcement of laws pro
tecting the mails, the authority to promulgate postal regula
tions, and, subject to the Secretary of State’s supervision, 
the power to enter international postal agreements. See 
Postal Service v. Flamingo Industries (USA) Ltd., 540 U. S. 
736, 741 (2004) (discussing 39 U. S. C. §§ 101, 401, 407, 601– 
606). Consistent with this status, the Postal Service enjoys 
federal sovereign immunity absent a waiver. See ibid.; 
cf. FDIC v. Meyer, 510 U. S. 471, 475 (1994) (“Absent a 
waiver, sovereign immunity shields the Federal Government 
and its agencies from suit”). 

Although the Postal Reorganization Act generally “waives 
the immunity of the Postal Service from suit by giving it the 
power ‘to sue and be sued in its official name,’ ” Flamingo 
Industries, supra, at 741 (quoting 39 U. S. C. § 401(1)), the 
statute also provides that the FTCA “shall apply to tort 
claims arising out of activities of the Postal Service,” § 409(c). 

The FTCA, in turn, waives sovereign immunity in two dif
ferent sections of the United States Code. The first confers 
federal-court jurisdiction in a defined category of cases 
involving negligence committed by federal employees in 
the course of their employment. This jurisdictional grant 
covers: 

“claims against the United States, for money damages, 
accruing on and after January 1, 1945, for injury or loss 
of property, or personal injury or death caused by the 
negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to the 
claimant in accordance with the law of the place where 
the act or omission occurred.” 28 U. S. C. § 1346(b)(1). 
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As to claims falling within this jurisdictional grant, the 
FTCA, in a second provision, makes the United States liable 
“in the same manner and to the same extent as a private 
individual under like circumstances,” though not “for inter
est prior to judgment or for punitive damages.” § 2674; see 
generally United States v. Olson, ante, at 44. 

The FTCA qualifies its waiver of sovereign immunity for 
certain categories of claims (13 in all). If one of the excep
tions applies, the bar of sovereign immunity remains. The 
13 categories of exempted claims are set forth in 28 U. S. C. 
§ 2680, and the relevant subsection for our purposes, pertain
ing to postal operations, is § 2680(b). It states: 

“The provisions of this chapter and section 1346(b) of 
this title shall not apply to . . . [a]ny claim arising out of 
the loss, miscarriage, or negligent transmission of letters 
or postal matter.” 

As a consequence, the United States may be liable if postal 
employees commit torts under local law, but not for claims 
defined by this exception. 

This was the provision relied upon by the District Court 
and Court of Appeals to dismiss Dolan’s suit. The Court of 
Appeals’ decision created a conflict with a decision of the 
Court of Appeals for the Second Circuit. See Raila v. 
United States, 355 F. 3d 118, 121 (2004). We granted certio
rari. 544 U. S. 998 (2005). 

II 

We assume that under the applicable state law a person 
injured by tripping over a package or bundle of papers negli
gently left on the porch of a residence by a private party 
would have a cause of action for damages. See 28 U. S. C. 
§§ 1346(b)(1), 2674. The question is whether, when mail left 
by the Postal Service causes the slip and fall, the § 2680(b) 
exception for “loss, miscarriage, or negligent transmission 
of letters or postal matter” preserves sovereign immunity 
despite the FTCA’s more general statements of waiver. 
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If considered in isolation, the phrase “negligent transmis
sion” could embrace a wide range of negligent acts com
mitted by the Postal Service in the course of delivering mail, 
including creation of slip-and-fall hazards from leaving pack
ets and parcels on the porch of a residence. After all, in 
ordinary meaning and usage, transmission of the mail is not 
complete until it arrives at the destination. See, e. g., Web
ster’s Third New International Dictionary 2429 (1971) (de
fining “transmission” as “an act, process, or instance of trans
mitting” and “transmit” as “to cause to go or be conveyed 
to another person or place”). In large part this inference— 
transmission includes delivery—led the District Court and 
Court of Appeals to rule for the Government. See 377 F. 3d, 
at 288; App. to Pet. for Cert. 5a–6a. The definition of words 
in isolation, however, is not necessarily controlling in statu
tory construction. A word in a statute may or may not ex
tend to the outer limits of its definitional possibilities. In
terpretation of a word or phrase depends upon reading the 
whole statutory text, considering the purpose and context of 
the statute, and consulting any precedents or authorities that 
inform the analysis. Here, we conclude both context and 
precedent require a narrower reading, so that “negligent 
transmission” does not go beyond negligence causing mail to 
be lost or to arrive late, in damaged condition, or at the 
wrong address. See Raila, supra, at 121 (holding the postal 
exception covers “damages and delay of the postal material 
itself and consequential damages therefrom”). The phrase 
does not comprehend all negligence occurring in the course 
of mail delivery. 

Starting with context, the words “negligent transmission” 
in § 2680(b) follow two other terms, “loss” and “miscarriage.” 
Those terms, we think, limit the reach of “transmission.” 
“[A] word is known by the company it keeps”—a rule that 
“is often wisely applied where a word is capable of many 
meanings in order to avoid the giving of unintended breadth 
to the Acts of Congress.” Jarecki v. G. D. Searle & Co., 367 
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U. S. 303, 307 (1961); see also Dole v. Steelworkers, 494 U. S. 
26, 36 (1990) (“[W]ords grouped in a list should be given re
lated meaning” (internal quotation marks omitted)). Here, 
as both parties acknowledge, mail is “lost” if it is destroyed 
or misplaced and “miscarried” if it goes to the wrong ad
dress. Since both those terms refer to failings in the postal 
obligation to deliver mail in a timely manner to the right 
address, it would be odd if “negligent transmission” swept 
far more broadly to include injuries like those alleged here— 
injuries that happen to be caused by postal employees but 
involve neither failure to transmit mail nor damage to its 
contents. 

Our interpretation would be less secure were it not for a 
precedent we deem to have decisive weight here. We refer 
to Kosak v. United States, 465 U. S. 848 (1984). In Kosak, 
an art collector alleged in an FTCA suit that artworks he 
owned were damaged when the United States Customs Serv
ice seized and detained them. Id., at 849–850. The ques
tion was whether the Government retained immunity based 
on § 2680(c), a provision that has since been amended but at 
the time covered: 

“[a]ny claim arising in respect of the assessment or col
lection of any tax or customs duty, or the detention of 
any goods or merchandise by any officer of customs or 
excise or any other law-enforcement officer.” Id., at 
852, n. 6 (internal quotation marks omitted). 

In its opinion concluding the exception did apply and thus 
that the United States retained sovereign immunity, the 
Court gave specific consideration to the postal exception. 
In a part of the opinion central to its holding, the Court con
trasted what it called the “generality of § 2680(c)” with the 
“specificity of § 2680(b),” id., at 855. The Court observed: 

“One of the principal purposes of the Federal Tort 
Claims Act was to waive the Government’s immunity 
from liability for injuries resulting from auto accidents 



546US2 Unit: $U33 [09-04-08 12:27:14] PAGES PGT: OPIN

488 DOLAN v. POSTAL SERVICE 

Opinion of the Court 

in which employees of the Postal System were at fault. 
In order to ensure that § 2680(b), which governs torts 
committed by mailmen, did not have the effect of bar
ring precisely the sort of suit that Congress was most 
concerned to authorize, the draftsmen of the provision 
carefully delineated the types of misconduct for which 
the Government was not assuming financial responsibil
ity—namely, ‘the loss, miscarriage, or negligent trans
mission of letters or postal matter’—thereby excluding, 
by implication, negligent handling of motor vehicles.” 
Ibid. (footnote omitted). 

In the present case neither party suggests Kosak’s conclu
sion regarding negligent operation of postal motor vehicles 
should be ignored as dictum. In light of Kosak’s discussion, 
we cannot interpret the phrase “negligent transmission” in 
§ 2680(b) to cover all negligence in the course of mail deliv
ery. Although postal trucks may well be delivering—and 
thus transmitting—mail when they collide with other vehi
cles, Kosak indicates the United States, nonetheless, retains 
no immunity. 

Seeking to distinguish postal auto accidents from Dolan’s 
fall, the Government argues that negligent driving relates 
only circumstantially to the mail, whereas Dolan’s accident 
was caused by the mail itself. Nothing in the statutory text 
supports this distinction. Quite the contrary, if placing mail 
so as to create a slip-and-fall risk constitutes “negligent 
transmission,” the same should be true of driving postal 
trucks in a manner that endangers others on the road. In 
both cases the postal employee acts negligently while trans
mitting mail. In addition, as the Second Circuit recognized 
and as the Government acknowledged at oral argument, fo
cusing on whether the mail itself caused the injury would 
yield anomalies, perhaps making liability turn on whether a 
mail sack causing a slip-and-fall was empty or full, or 
whether a pedestrian sideswiped by a passing truck was hit 
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by the side-view mirror or a dangling parcel. See Raila, 
355 F. 3d, at 122–123. 

We think it more likely that Congress intended to retain 
immunity, as a general rule, only for injuries arising, directly 
or consequentially, because mail either fails to arrive at all or 
arrives late, in damaged condition, or at the wrong address. 
Illustrative instances of the exception’s operation, then, 
would be personal or financial harms arising from nondeliv
ery or late delivery of sensitive materials or information 
(e. g., medicines or a mortgage foreclosure notice) or from 
negligent handling of a mailed parcel (e. g., shattering of 
shipped china). Such harms, after all, are the sort primarily 
identified with the Postal Service’s function of transporting 
mail throughout the United States. 

Resisting this conclusion, the Government emphasizes the 
Postal Service’s vast operations—the 660 million daily mail
ings and 142 million delivery points mentioned at the outset. 
See Brief for Respondents 36. As delivery to mailboxes and 
doorsteps is essential to this nationwide undertaking, Con
gress must have intended, the Government asserts, to insu
late delivery-related torts from liability. If, however, door
step delivery is essential to the postal enterprise, then 
driving postal trucks is no less so. And in any event, while 
it is true “[t]he § 2680 exceptions are designed to protect cer
tain important governmental functions and prerogatives 
from disruption,” Molzof v. United States, 502 U. S. 301, 
311 (1992), the specificity of § 2680(b), see Kosak, supra, at 
855, indicates that Congress did not intend to immunize all 
postal activities. 

Other FTCA exceptions paint with a far broader brush. 
They cover, for example: “[a]ny claim for damages caused by 
the fiscal operations of the Treasury or by the regulation of 
the monetary system,” 28 U. S. C. § 2680(i); “[a]ny claim aris
ing out of the combatant activities of the military or naval 
forces, or the Coast Guard, during time of war,” § 2680( j); 
“[a]ny claim arising in a foreign country,” § 2680(k); “[a]ny 
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claim arising from the activities of the Tennessee Valley Au
thority,” § 2680( l), or “ the Panama Canal Company,” 
§ 2680(m); and “[a]ny claim arising from the activities of a 
Federal land bank, a Federal intermediate credit bank, or a 
bank for cooperatives,” § 2680(n). Had Congress intended to 
preserve immunity for all torts related to postal delivery— 
torts including hazardous mail placement at customer 
homes—it could have used similarly sweeping language in 
§ 2680(b). By instead “carefully delineat[ing]” just three 
types of harm (loss, miscarriage, and negligent transmis
sion), see Kosak, 465 U. S., at 855, Congress expressed the 
intent to immunize only a subset of postal wrongdoing, not 
all torts committed in the course of mail delivery. 

Further supporting our interpretation, losses of the type 
for which immunity is retained under § 2680(b) are at least 
to some degree avoidable or compensable through postal 
registration and insurance. See United States Postal 
Service, Mailing Standards, Domestic Mail Manual 609.1.1 
(Nov. 10, 2005), available at http://pe.usps.gov/text/dmm300/ 
609.htm (as visited Jan. 9, 2006, and available in Clerk of 
Court’s case file) (allowing indemnity claims for loss or dam
age of “insured, collect on delivery (COD), registered with 
postal insurance, or Express Mail”); 39 CFR § 111.1 (2005) 
(incorporating by reference the Domestic Mail Manual). 
The same was true when Congress enacted the FTCA in 
1946. See 39 U. S. C. § 245 (1940 ed. and Supp. V) (setting 
rates and conditions for mail insurance); § 381 (1946 ed.) (“For 
the greater security of valuable mail matter the Postmaster 
General may establish a uniform system of registration, and 
as a part of such system he may provide rules under which 
the senders or owners of any registered matter shall be 
indemnified for loss, rifling, or damage thereof in the 
mails . . . ”). As Kosak explains, one purpose of the FTCA 
exceptions was to avoid “extending the coverage of the Act 
to suits for which adequate remedies were already avail
able,” 465 U. S., at 858—an objective consistent with retain

http://pe.usps.gov/text/dmm300/
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ing immunity as to claims of mail damage or delay covered by 
postal registration and insurance. While the Government 
suggests other injuries falling outside the FTCA are also 
subject to administrative relief, even assuming that is true, 
the provision the Government cites permits only discretion
ary relief, not an automatic remedy like postal insurance. 
See 39 U. S. C. § 2603 (indicating the Postal Service “may 
adjust and settle” personal-injury and property-damage 
claims “not cognizable” under the FTCA’s administrative re
lief provision); see also 31 U. S. C. § 224c (1940 ed.) (indicat
ing that “[w]hen any damage is done to person or property 
by or through the operation of the Post Office Depart
ment . . . the Postmaster General is invested with power to 
adjust and settle any claim for such damage when his award 
for such damage in any case does not exceed $500”); Legisla
tive Reorganization Act of 1946, § 424(a), 60 Stat. 846–847 
(repealing § 224c as to negligence claims cognizable under 
the FTCA). 

The Government raises the specter of frivolous slip-and
fall claims inundating the Postal Service. It is true that, in 
addition to other considerations we have identified, Kosak 
describes “avoiding exposure of the United States to liability 
for excessive or fraudulent claims” as a principal aim of the 
FTCA exceptions, 465 U. S., at 858. Slip-and-fall liability, 
however, to the extent state tort law imposes it, is a risk 
shared by any business that makes home deliveries. Given 
that “negligent transmission,” viewed in context and in light 
of Kosak, cannot sweep as broadly as the Government 
claims, ordinary protections against frivolous litigation must 
suffice here, just as they do in the case of motor vehicle 
collisions. 

Finally, it should be noted that this case does not implicate 
the general rule that “a waiver of the Government’s sover
eign immunity will be strictly construed, in terms of its 
scope, in favor of the sovereign,” Lane v. Peñ a, 518 U. S. 187, 
192 (1996). As Kosak explains, this principle is “unhelpful” 
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in the FTCA context, where “unduly generous interpreta
tions of the exceptions run the risk of defeating the central 
purpose of the statute,” 465 U. S., at 853, n. 9, which 
“waives the Government’s immunity from suit in sweeping 
language,” United States v. Yellow Cab Co., 340 U. S. 543, 
547 (1951); see also United States v. Nordic Village, Inc., 503 
U. S. 30, 34 (1992) (observing “[w]e have on occasion narrowly 
construed exceptions to waivers of sovereign immunity 
where that was consistent with Congress’ clear intent, as in 
the context of the ‘sweeping language’ of the [FTCA]” (quot
ing Yellow Cab Co., supra, at 547)). Hence, “the proper ob
jective of a court attempting to construe one of the subsec
tions of 28 U. S. C. § 2680 is to identify ‘those circumstances 
which are within the words and reason of the exception’—no 
less and no more.” Kosak, supra, at 853, n. 9 (quoting 
Dalehite v. United States, 346 U. S. 15, 31 (1953)). Having 
made that inquiry here, we conclude Dolan’s claims fall out
side § 2680(b). 

* * * 

The postal exception is inapplicable, and Dolan’s claim falls 
within the FTCA’s general waiver of federal sovereign im
munity. The judgment of the Court of Appeals is reversed, 
and the case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 

Justice Alito took no part in the consideration or deci
sion of this case. 

Justice Thomas, dissenting. 

The Federal Tort Claims Act (FTCA) waives the Govern
ment’s sovereign immunity for civil suits seeking money 
damages 

“for injury or loss of property, or personal injury or 
death caused by the negligent or wrongful act or omis
sion of any employee of the Government while acting 
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within the scope of his office or employment, under cir
cumstances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred,” 28 
U. S. C. § 1346(b)(1), 

save several exceptions found in § 2680. As relevant here, 
Congress reserved to the Government its sovereign immu
nity respecting “[a]ny claim arising out of the loss, miscar
riage, or negligent transmission of letters or postal matter.” 
§ 2680(b) (postal exception). 

Petitioner Barbara Dolan claims to have suffered personal 
injuries when she tripped over letters, packages, and period
icals that an employee of the United States Postal Service 
(Postal Service) negligently left on her porch. Today, the 
Court concludes that Dolan’s lawsuit may proceed because 
her claim does not fall within the exception. I disagree. 
Dolan’s claim arises out of the Postal Service’s “negligent 
transmission” of mail and is thus covered by the terms of the 
postal exception. Even if the exception is ambiguous, this 
Court’s cases require that ambiguities as to the scope of the 
Government’s waiver of immunity be resolved in its favor. 
Accordingly, I respectfully dissent. 

I 

The text of the postal exception, and every term therein, 
should be ascribed its ordinary meaning. See FDIC v. 
Meyer, 510 U. S. 471, 477 (1994) (noting that we interpret a 
statutory term in accordance with its ordinary meaning 
when that term is not defined in the statute). The term in 
controversy here is “negligent transmission.” The crux of 
my disagreement with the majority is its failure to assign 
the term “transmission” its plain meaning. That term is de
fined as the “[a]ct, operation, or process, of transmitting.” 
Webster’s New International Dictionary 2692 (2d ed. 1934, 
as republished 1945). “Transmit” is defined as, inter alia, 
“[t]o send or transfer from one person or place to another; to 
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forward by rail, post, wire, etc., . . . [t]o cause . . . to pass 
or be conveyed.” Id., at 2692–2693. There is no cause to 
conclude that Congress was unaware of the ordinary defini
tion of the terms “transmission” and “transmit” when it 
enacted the FTCA and the postal exception in 1946. Nor is 
there textual indication that Congress intended to deviate 
from the ordinary meaning of these terms.1 Accordingly, 
I would interpret the term “transmission” consistent with 
its ordinary meaning, see ante, at 486, and conclude that the 
postal exception exempts the Government from liability for 
any claim arising out of the negligent delivery of the mail to 
a Postal Service patron, including Dolan’s slip-and-fall claim. 

Rejecting the “ordinary meaning and usage” of “negligent 
transmission,” the majority concludes that the term covers 
only injury arising “directly or consequentially” from “negli
gence causing mail to be lost or to arrive late, in damaged 
condition, or at the wrong address.” Ante, at 486, 489. 
Thus, in the majority’s view, “negligent transmission” covers 
direct injury to the mail as well as personal injury arising 
from injury to the mail, but does not cover personal injury 
that does not arise from damage to the mail. For example, 
in the majority’s view, if a mail carrier negligently drops a 
box containing glassware on a patron’s doorstep, causing the 
contents to shatter, and the patron later injures himself 
while attempting to handle the shards of glass, the postal 
exception would bar a claim for damages for the destroyed 
item as well as a related claim for personal injury. That 

1 In fact, this reading is supported by Congress’ routine definitional use 
of the terms “transmission” and “transmit” in both criminal and civil 
postal statutes to refer to the handling, processing, and delivery of mail 
to a final destination. See, e. g., Act of Mar. 3, 1845, ch. 43, § 6, 5 Stat. 734 
(respecting deputy postmasters authorized “to transmit to any person or 
place” official letters or packages free of charge); 18 U. S. C. §§ 1696(b) and 
(c) (referring to unlawful “transmission” of letters); §§ 1716(b), (c), (d), and 
(e) (regulating and proscribing “transmission in the mails” of dangerous 
items (e. g., medicines) except when the “transmission” is “to,” “from,” or 
“between” specified individuals or entities). 
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view is correct, as far as it goes. However, under the major
ity’s view, if the mail carrier negligently places a heap of mail 
on a patron’s front porch and the patron trips and falls over 
the mail as he walks out of his front door, his personal in
jury claim may go forward. There is no basis in the text 
for the line drawn by the majority. Indeed, the majority’s 
view is at odds with the broad language of the postal excep
tion, which expressly applies to “[a]ny claim arising out 
of . . . negligent transmission of letters or postal matter.” 
§ 2680(b) (emphasis added). 

The majority rationalizes its view by concluding that the 
terms “loss” and “miscarriage” necessarily limit the term 
“transmission.” Ante, at 486. Applying the rule of nosci
tur a sociis—that a word is known by the company it keeps— 
the majority reasons that because both “loss” and “miscar
riage” refer to “failings in the postal obligation to deliver 
mail in a timely manner to the right address, it would be odd 
if ‘negligent transmission’ swept far more broadly.” Ante, 
at 487. But there is nothing “odd” about interpreting the 
term “negligent transmission” to encompass more ground 
than the decidedly narrower terms “loss” and “miscarriage.” 

The rule of noscitur a sociis is intended to prevent ascrib
ing to one word a meaning so expansive that it conflicts with 
other terms of the provision in a manner that gives “ ‘unin
tended breadth to the Acts of Congress.’ ” Gustafson v. 
Alloyd Co., 513 U. S. 561, 575 (1995) (quoting Jarecki v. G. D. 
Searle & Co., 367 U. S. 303, 307 (1961)). That rule, however, 
“does not require [the Court] to construe every term in a 
series narrowly because of the meaning given to just one of 
the terms,” where, as here, nothing in the text demands 
a more limited construction. Gustafson, supra, at 586 
(Thomas, J., dissenting) (emphasis deleted). Indeed, to read 
Congress’ use of narrow terms in a list as limiting the mean
ing of broad terms in the same list “would defy common 
sense; doing so would prevent Congress from giving effect 
to expansive words in a list whenever they are combined 
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with one word with a more restricted meaning.” 513 U. S., 
at 587. 

Nor does this Court’s opinion in Kosak v. United States, 
465 U. S. 848 (1984), support the majority’s narrow construc
tion of the postal exception. In Kosak, this Court suggested 
that the postal exception does not apply to suits arising from 
the negligent handling of motor vehicles by Postal Service 
employees. Specifically, the Court stated: 

“One of the principal purposes of the [FTCA] was to 
waive the Government’s immunity from liability for in
juries resulting from auto accidents . . . .  In order to 
ensure that § 2680(b) . . .  did  not  have the effect of bar
ring precisely the sort of suit that Congress was most 
concerned to authorize, the draftsmen of the provision 
carefully delineated the types of misconduct for which 
the Government was not assuming financial responsibil
ity—namely, ‘the loss, miscarriage, or negligent trans
mission of letters or postal matter’ . . . .” Id., at 855 
(emphasis added). 

That observation has no import beyond the recognition that 
the postal exception—whatever its scope may be—was care
fully crafted so as not to undermine an undisputed principal 
purpose of the FTCA—to waive the Government’s immunity 
for injuries arising from auto accidents. It says nothing 
further about the acts Congress intended to capture when 
enacting the postal exception, and, thus, is unremarkable for 
purposes of construing the exception.2 

2 In an attempt to reconcile Kosak with this case, the majority argues 
that “one purpose of the FTCA exceptions was to avoid ‘extending the 
coverage of the Act to suits for which adequate remedies were already 
available,’ . . . an  objective consistent with retaining immunity as to [some] 
claims of mail damage or delay covered by postal registration and in
surance.” Ante, at 490–491 (quoting Kosak, 465 U. S., at 858). The ma
jority, however, ignores the fact that, in most cases, such insurance covers 
only the sender, not the recipient, in which case recipients have no means 
of obtaining compensation for loss or damage to money, gifts, heirlooms, 
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Even if Kosak does inform the outcome in this case, it does 
not support the majority’s interpretation of “negligent trans
mission.” As discussed above, the majority does not pur
port to limit the type of negligent act that may fall under 
the postal exception; rather it limits the scope of the excep
tion based on the type of consequence that the negligent act 
causes (damage to the mail, late delivery, etc.). But Kosak’s 
exclusion of the act of negligent driving—regardless of 
whether the consequence of that act is damage to the mail 
or injury to a person—from the scope of the postal exception 
implies, if anything, that the Kosak Court envisioned dis
crete acts as being covered, independently of the nature of 
their consequences. See ibid. (excluding “negligent han
dling of motor vehicles” from the “types of misconduct” for 
which liability is barred by the postal exception). As such, 
Kosak does not support an interpretation of “negligent 
transmission” based upon the type of injury that is caused 
by the Postal Service’s negligent handling of the mail. 

II 

Assuming that the postal exception is ambiguous, as the 
majority suggests, see ante, at 486–487, settled principles 

valuable papers, delayed medicine, or time-sensitive documents. See 
United States Postal Service, Mailing Standards, Domestic Mail Manual 
609.4.3(f) and (ae), pp. 1129, 1130 (rev. Jan. 6, 2005). The majority’s justi
fication also fails to take into account the fact that postal patrons cannot 
insure against the loss of items of sentimental value. See 609.4.3, gener
ally. With a more accurate depiction of registration and insurance cover
age in hand, the Government’s claim that, like injuries arising from negli
gent transmission of mail, other injuries outside the reach of the FTCA 
are also amenable to administrative relief is not so easily dismissed. 
Ante, at 491. Specifically, 39 U. S. C. § 2603, as the Government argues, 
provides for the settlement of claims, within the discretion of the United 
States, for injuries caused by the Postal Service that are not otherwise 
cognizable, which would include claims like Dolan’s. The discretionary 
nature of such settlements does not alter the fact that § 2603 undermines 
the Court’s position that the purported unavailability of administrative 
recovery for claims such as Dolan’s supports its proposed interpretation. 
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governing the interpretation of waivers of sovereign immu
nity require us to rule in favor of the Government. 

A court may only exercise jurisdiction over the Govern
ment pursuant to “a clear statement from the United States 
waiving sovereign immunity . . . together with a claim falling 
within the terms of the waiver.” United States v. White 
Mountain Apache Tribe, 537 U. S. 465, 472 (2003). “[A] 
waiver of the Government’s sovereign immunity will be 
strictly construed, in terms of its scope, in favor of the sover
eign.” Lane v. Peñ a, 518 U. S. 187, 192 (1996). These set
tled legal principles apply not only to the interpretation of 
the scope of the Government’s waiver of immunity, but also 
to the interpretation of the scope of any exceptions to that 
waiver. See ibid. (explaining that, consistent with rules of 
construction respecting waivers of sovereign immunity, am
biguities created by conditions on and qualifications of the 
waiver must be strictly construed in favor of sovereign 
immunity). 

Thus, the majority is incorrect to conclude that “this case 
does not implicate the general rule that ‘a waiver of the 
Government’s sovereign immunity will be strictly construed, 
in terms of its scope, in favor of the sovereign.’ ” Ante, 
at 491. As this case clearly illustrates, the Government’s 
amenability to suit can only be ascertained after construing 
both the waiver of immunity and its exceptions. The well
established rationale for construing a waiver in favor of 
the sovereign’s immunity, thus, applies with equal force to 
the construction of an exception to that waiver. Accord
ingly, even if I were to conclude that the majority’s interpre
tation of “negligent transmission” were as plausible as my 
own, I would still resolve this case in favor of the Govern
ment’s sovereign immunity as mandated by our canons of 
construction.3 

3 There is no canon of construction that counsels in favor of construing 
the ambiguity against the Government. Although we have “on occasion 
narrowly construed exceptions to waivers of sovereign immunity,” we 
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* * * 

For these reasons, I would hold that a tort claim for per
sonal injury arising out of negligent delivery of mail to a 
postal patron is barred by 28 U. S. C. § 2680(b), the postal 
exception. Accordingly, I would affirm the judgment of the 
Court of Appeals. 

have done so in cases where Congress plainly waived the Government’s 
immunity for the particular claim at issue, and the only question before 
the Court was the permissibility of the form of the suit. United States v. 
Nordic Village, Inc., 503 U. S. 30, 34 (1992) (citing United States v. Yellow 
Cab Co., 340 U. S. 543 (1951), and United States v. Aetna Casualty & 
Surety Co., 338 U. S. 366 (1949)). In cases where, as here, the question 
whether a particular claim is subject to an exception is disputed, we have 
construed FTCA exceptions broadly to preclude claims for actions Con
gress intended to except from the FTCA’s general waiver of immunity. 
See Dalehite v. United States, 346 U. S. 15, 31 (1953); United States v. 
Orleans, 425 U. S. 807 (1976); Kosak v. United States, 465 U. S. 848 (1984). 
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ARBAUGH v. Y & H CORP., dba THE MOONLIGHT

CAFE


certiorari to the united states court of appeals for 
the fifth circuit 

No. 04–944. Argued January 11, 2006—Decided February 22, 2006 

Title VII of the Civil Rights Act of 1964 makes it unlawful for “an 
employer . . . to  discriminate against any [employee] with respect to . . .  
sex,” 42 U. S. C. § 2000e–2(a)(1), and defines “employer” as “a person . . . 
who has fifteen or more employees,” § 2000e(b). The Act’s jurisdic
tional provision empowers federal courts to adjudicate civil actions 
“brought under” Title VII. § 2000e–5(f)(3). Title VII actions also fit 
within the Judicial Code’s grant of subject-matter jurisdiction to federal 
courts over actions “arising under” federal law. 28 U. S. C. § 1331. At 
the time Title VII was enacted, § 1331 contained a $10,000 amount
in-controversy threshold, which left Title VII claims below that 
amount uncovered. Section 2000e–5(f)(3) assured that the amount
in-controversy limitation would not impede a Title VII complainant’s 
access to a federal forum. Since 1980, when Congress amended § 1331 
to eliminate the amount-in-controversy threshold, § 2000e–5(f)(3) has 
served simply to underscore Congress’ intention to provide a federal 
forum for Title VII claims. Because Congress has also authorized fed
eral courts to exercise “supplemental” jurisdiction over state-law claims 
linked to a federal claim, 28 U. S. C. § 1367, Title VII plaintiffs may pur
sue complete relief in federal court. 

The objection that a federal court lacks subject-matter jurisdiction, 
see Fed. Rule Civ. Proc. 12(b)(1), may be raised at any stage in the 
litigation, even after trial and the entry of judgment, Rule 12(h)(3). 
See Kontrick v. Ryan, 540 U. S. 443, 455. By contrast, the objection 
that a complaint “fail[s] to state a claim upon which relief can be 
granted,” Rule 12(b)(6), endures only up to, not beyond, trial on the 
merits, Rule 12(h)(2). 

Petitioner Arbaugh sued her former employer, respondent Y & H 
Corporation (Y&H), in Federal District Court, charging sexual harass
ment in violation of Title VII and asserting related state-law claims. 
The case was tried to a jury, which returned a verdict for Arbaugh. 
After the court entered judgment on that verdict, Y&H moved to dis
miss the entire action for want of federal subject-matter jurisdiction, 
asserting, for the first time, that it had fewer than 15 employees on its 
payroll and therefore was not amenable to suit under Title VII. Al
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though recognizing the unfairness and waste of judicial resources that 
granting the motion would entail, the District Court, citing Federal 
Rule 12(h)(3), considered itself obliged to do so because it believed the 
15-or-more-employees requirement to be jurisdictional. It therefore 
vacated its prior judgment and dismissed Arbaugh’s Title VII claim 
with prejudice and her state-law claims without prejudice. The Fifth 
Circuit affirmed based on its precedent holding that unless the 
employee-numerosity requirement is met, federal-court subject-matter 
jurisdiction does not exist. 

Held: Title VII’s numerical threshold does not circumscribe federal-court 
subject-matter jurisdiction. Instead, the employee-numerosity require
ment relates to the substantive adequacy of Arbaugh’s Title VII claim, 
and therefore could not be raised defensively late in the lawsuit, i. e., 
after Y&H had failed to assert the objection prior to the close of trial on 
the merits. The basic statutory grants of federal-court subject-matter 
jurisdiction are contained in 28 U. S. C. § 1331, which provides for 
“[f]ederal-question” jurisdiction, and § 1332, which provides for “[d]iver
sity of citizenship” jurisdiction. A plaintiff properly invokes § 1331 ju
risdiction when she pleads a colorable claim “arising under” the Federal 
Constitution or laws. See Bell v. Hood, 327 U. S. 678, 681–685. She 
invokes § 1332 jurisdiction when she presents a claim between parties 
of diverse citizenship that exceeds the required jurisdictional amount, 
currently $75,000. See § 1332(a). Arbaugh invoked federal-question 
jurisdiction under § 1331, but her case “aris[es]” under a federal law, 
Title VII, that specifies, as a prerequisite to its application, the existence 
of a particular fact, i. e., 15 or more employees. The Court resolves the 
question whether that fact is “jurisdictional” or relates to the “merits” 
of a Title VII claim mindful of the consequences of typing the 15
employee threshold a determinant of subject-matter jurisdiction, rather 
than an element of Arbaugh’s claim for relief. First, “subject-matter 
jurisdiction, because it involves a court’s power to hear a case, can never 
be forfeited or waived.” United States v. Cotton, 535 U. S. 625, 630. 
Moreover, courts, including this Court, have an independent obligation 
to determine whether subject-matter jurisdiction exists, even in the ab
sence of a challenge from any party. Ruhrgas AG v. Marathon Oil Co., 
526 U. S. 574, 583. Nothing in Title VII’s text indicates that Congress 
intended courts, on their own motion, to assure that the employee
numerosity requirement is met. Second, in some instances, if subject
matter jurisdiction turns on contested facts, the trial judge may be au
thorized to review the evidence and resolve the dispute on her own. If 
satisfaction of an essential element of a claim is at issue, however, the 
jury is the proper trier of contested facts. Reeves v. Sanderson Plumb
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ing Products, Inc., 530 U. S. 133, 150–151. Third, when a federal court 
concludes that it lacks subject-matter jurisdiction, the complaint must 
be dismissed in its entirety. Thus, the trial court below dismissed, 
along with the Title VII claim, pendent state-law claims fully tried by 
a jury and determined on the merits. In contrast, when a court grants 
a motion to dismiss for failure to state a federal claim, the court gener
ally retains discretion to exercise supplemental jurisdiction, pursuant to 
§ 1367, over pendent state-law claims. 

While Congress could make the employee-numerosity requirement 
“jurisdictional” if it so chose, neither § 1331 nor Title VII’s jurisdictional 
provision, 42 U. S. C. § 2000e–5(f)(3), specifies any threshold ingredient 
akin to 28 U. S. C. § 1332’s monetary floor. Instead, the 15-employee 
threshold appears in a separate provision that “does not speak in juris
dictional terms or refer in any way to the jurisdiction of the district 
courts.” Zipes v. Trans World Airlines, Inc., 455 U. S. 385, 394. Given 
the unfairness and waste of judicial resources entailed in tying the 
employee-numerosity requirement to subject-matter jurisdiction, the 
sounder course is to refrain from constricting § 1331 or § 2000e–5(f)(3), 
and to leave the ball in Congress’ court. If the Legislature clearly 
states that a threshold limitation on a statute’s scope shall count as 
jurisdictional, then courts and litigants will be duly instructed and will 
not be left to wrestle with the issue. But when Congress does not rank 
a statutory limitation on coverage as jurisdictional, courts should treat 
the restriction as nonjurisdictional in character. Applying that readily 
administrable bright line here yields the holding that Title VII’s 15
employee threshold is an element of a plaintiff ’s claim for relief, not a 
jurisdictional issue. Pp. 510–516. 

380 F. 3d 219, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which all other 
Members joined, except Alito, J., who took no part in the consideration 
or decision of the case. 

Jeffrey A. Schwartz argued the cause for petitioner. With 
him on the briefs was Eric Schnapper. 

Daryl Joseffer argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
Solicitor General Clement, Acting Assistant Attorney Gen
eral Schlozman, Dennis J. Dimsey, Linda F. Thome, Eric S. 
Dreiband, Carolyn L. Wheeler, and Jennifer S. Goldstein. 
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Brett J. Prendergast argued the cause and filed a brief 
for respondent.* 

Justice Ginsburg delivered the opinion of the Court. 
This case concerns the distinction between two sometimes 

confused or conflated concepts: federal-court “subject
matter” jurisdiction over a controversy; and the essential in
gredients of a federal claim for relief. Title VII of the Civil 
Rights Act of 1964 makes it unlawful “for an employer . . .  
to discriminate,” inter alia, on the basis of sex. 42 U. S. C. 
§ 2000e–2(a)(1). The Act’s jurisdictional provision empow
ers federal courts to adjudicate civil actions “brought under” 
Title VII. § 2000e–5(f)(3). Covering a broader field, the 
Judicial Code gives federal courts subject-matter jurisdiction 
over all civil actions “arising under” the laws of the United 
States. 28 U. S. C. § 1331. Title VII actions fit that de
scription. In a provision defining 13 terms used in Title 
VII, 42 U. S. C. § 2000e, Congress limited the definition of 
“employer” to include only those having “fifteen or more 
employees,” § 2000e(b). The question here presented is 
whether the numerical qualification contained in Title VII’s 
definition of “employer” affects federal-court subject-matter 
jurisdiction or, instead, delineates a substantive ingredient 
of a Title VII claim for relief. 

The question arises in this context. Jenifer Arbaugh, 
plaintiff below, petitioner here, brought a Title VII action 

*Briefs of amici curiae urging affirmance were filed for the State of 
Alabama et al. by Troy King, Attorney General of Alabama, and Kevin C. 
Newsom, Solicitor General, and by the Attorneys General for their respec
tive States as follows: John W. Suthers of Colorado, M. Jane Brady of 
Delaware, Charles J. Crist, Jr., of Florida, Mark J. Bennett of Hawaii, 
Phill Kline of Kansas, Jim Petro of Ohio, Hardy Myers of Oregon, Mark 
L. Shurtleff of Utah, and Patrick J. Crank of Wyoming; for the Chamber 
of Commerce of the United States of America et al. by Catherine E. Stet
son, Robin S. Conrad, and Robert Costagliola; and for the International 
Municipal Lawyers Association by Gene C. Schaerr, Henry W. Underhill, 
Jr., Steffen N. Johnson, and Linda T. Coberly. 



546US2 Unit: $U34 [08-25-08 10:25:49] PAGES PGT: OPIN

504 ARBAUGH v. Y & H CORP. 

Opinion of the Court 

in federal court against her former employer, defendant
respondent Y & H  Corporation (hereinafter Y&H), charging 
sexual harassment. The case was tried to a jury, which re
turned a verdict for Arbaugh in the total amount of $40,000. 
Two weeks after the trial court entered judgment on the 
jury verdict, Y&H moved to dismiss the entire action for 
want of federal subject-matter jurisdiction. For the first 
time in the litigation, Y&H asserted that it had fewer than 
15 employees on its payroll and therefore was not amenable 
to suit under Title VII. 

Although recognizing that it was “unfair and a waste of 
judicial resources” to grant the motion to dismiss, App. to 
Pet. for Cert. 47, the trial court considered itself obliged to 
do so because it believed that the 15-or-more-employees re
quirement was jurisdictional. We reject that categorization 
and hold that the numerical threshold does not circumscribe 
federal-court subject-matter jurisdiction. Instead, the 
employee-numerosity requirement relates to the substantive 
adequacy of Arbaugh’s Title VII claim, and therefore could 
not be raised defensively late in the lawsuit, i. e., after Y&H 
had failed to assert the objection prior to the close of trial 
on the merits. 

I 

We set out below statutory provisions and rules that bear 
on this case. Title VII makes it “an unlawful employment 
practice for an employer . . . to fail or refuse to hire or 
to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, or national origin.” 
42 U. S. C. § 2000e–2(a)(1). To spare very small businesses 
from Title VII liability, Congress provided that: 

“[t]he term ‘employer’ means a person engaged in an 
industry affecting commerce who has fifteen or more 
employees for each working day in each of twenty or 
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more calendar weeks in the current or preceding cal
endar year, and any agent of such a person . . . .” 
§ 2000e(b).1 

This employee-numerosity requirement 2 appears in a section 
headed “Definitions,” § 2000e, which also prescribes the 
meaning, for Title VII purposes, of 12 other terms used in 
the Act.3 

Congress has broadly authorized the federal courts to ex
ercise subject-matter jurisdiction over “all civil actions aris
ing under the Constitution, laws, or treaties of the United 
States.” 28 U. S. C. § 1331. Title VII surely is a “la[w] of 
the United States.” Ibid. In 1964, however, when Title 
VII was enacted, § 1331’s umbrella provision for federal
question jurisdiction contained an amount-in-controversy 
limitation: Claims could not be brought under § 1331 unless 
the amount in controversy exceeded $10,000. See § 1331(a) 
(1964 ed.). Title VII, framed in that light, assured that 
the amount-in-controversy limitation would not impede an 
employment-discrimination complainant’s access to a fed
eral forum. The Act thus contains its own jurisdiction
conferring provision, which reads: 

“Each United States district court and each United 
States court of a place subject to the jurisdiction of the 

1 The same provision further states that the term “employer” does not 
include the United States, corporations wholly owned by the United 
States, Indian tribes, certain departments and agencies of the District of 
Columbia, or tax-exempt “bona fide private membership club[s]” (other 
than labor organizations). § 2000e(b). 

2 Congress originally prescribed a 25-or-more-employee threshold, Civil 
Rights Act of 1964, § 701, 78 Stat. 253, but lowered the minimum number 
of employees to 15 in the Equal Employment Opportunity Act of 1972, § 2, 
86 Stat. 103. 

3 The other terms defined in § 2000e are: “person,” “employment 
agency,” “labor organization,” “employee,” “commerce,” “industry affect
ing commerce,” “State,” “religion,” “because of sex,” “complaining party,” 
“demonstrates,” and “respondent.” 
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United States shall have jurisdiction of actions brought 
under this subchapter.” 42 U. S. C. § 2000e–5(f)(3).4 

Congress amended 28 U. S. C. § 1331 in 1980 to eliminate the 
amount-in-controversy threshold. See Federal Question Ju
risdictional Amendments Act of 1980, § 2, 94 Stat. 2369. 
Since that time, Title VII’s own jurisdictional provision, 42 
U. S. C. § 2000e–5(f)(3), has served simply to underscore Con
gress’ intention to provide a federal forum for the adjudica
tion of Title VII claims. See Brief for United States as 
Amicus Curiae 13; Tr. of Oral Arg. 4. 

We note, too, that, under 28 U. S. C. § 1367, federal courts 
may exercise “supplemental” jurisdiction over state-law 
claims linked to a claim based on federal law.5 Plaintiffs 
suing under Title VII may avail themselves of the opportu
nity § 1367 provides to pursue complete relief in a federal
court lawsuit. Arbaugh did so in the instant case by adding 
to her federal complaint pendent claims arising under state 
law that would not independently qualify for federal-court 
adjudication. 

The objection that a federal court lacks subject-matter ju
risdiction, see Fed. Rule Civ. Proc. 12(b)(1), may be raised 
by a party, or by a court on its own initiative, at any stage 
in the litigation, even after trial and the entry of judgment. 
Rule 12(h)(3) instructs: “Whenever it appears by suggestion 
of the parties or otherwise that the court lacks jurisdiction 
of the subject matter, the court shall dismiss the action.” 

4 Title VII contains a separate jurisdictional provision, 42 U. S. C. 
§ 2000e–6(b), authorizing suits by the Government to enjoin “pattern or 
practice” discrimination. 

5 Section 1367(a) states: “Except as provided in subsections (b) and (c) or 
as expressly provided otherwise by Federal statute, in any civil action of 
which the district courts have original jurisdiction, the district courts shall 
have supplemental jurisdiction over all other claims that are so related to 
claims in the action within such original jurisdiction that they form part 
of the same case or controversy under Article III of the United States 
Constitution. Such supplemental jurisdiction shall include claims that in
volve the joinder or intervention of additional parties.” 
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See Kontrick v. Ryan, 540 U. S. 443, 455 (2004). By con
trast, the objection that a complaint “fail[s] to state a claim 
upon which relief can be granted,” Rule 12(b)(6), may not 
be asserted post-trial. Under Rule 12(h)(2), that objection 
endures up to, but not beyond, trial on the merits: “A defense 
of failure to state a claim upon which relief can be granted 
. . . may be made in any pleading . . . or by motion for judg
ment on the pleadings, or at the trial on the merits.” 
Cf. Kontrick, 540 U. S., at 459. 

II 

From May 2000 through February 2001, Jenifer Arbaugh 
worked as a bartender and waitress at the Moonlight Cafe, 
a New Orleans restaurant owned and operated by Y&H. 
Arbaugh alleged that Yalcin Hatipoglu, one of the company’s 
owners, sexually harassed her and precipitated her construc
tive discharge.6 In November 2001, Arbaugh filed suit 
against Y&H in the United States District Court for the 
Eastern District of Louisiana. Her complaint asserted 
claims under Title VII and Louisiana law. App. to Pet. for 
Cert. 1–2. 

Arbaugh’s pleadings alleged that her federal claim “ar[o]se 
under Title VII” and that the Federal District Court had 
jurisdiction over this claim under § 1331 plus supplemental 
jurisdiction over her state-law claims under § 1367. Record, 
Doc. 3, p. 1 (Amended Complaint). Y&H’s responsive plead
ings admitted Arbaugh’s “jurisdictional” allegations but de
nied her contentions on the merits. Id., Doc. 4, p. 1 (Answer 
to Complaint). The pretrial order submitted and signed by 
the parties, and later subscribed by the presiding judge, reit
erated that the court was “vested with jurisdiction over [Ar
baugh’s Title VII claim] pursuant to 28 U. S. C. § 1331,” and 

6 See Pennsylvania State Police v. Suders, 542 U. S. 129, 147 (2004) (con
structive discharge compensable under Title VII includes an employee’s 
departure due to sexual harassment that renders “working conditions so 
intolerable that a reasonable person would have felt compelled to resign”). 
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“ha[d] supplemental jurisdiction over [her] state law claims 
pursuant to 28 U. S. C. § 1367.” Id., Doc. 19, p. 2. The 
order listed “Uncontested Material Facts,” including: “Plain
tiff was employed as a waitress/ bartender at the Moonlight 
for Defendants from May, 2000 through February 10, 2001 
when she terminated her employment with the company.” 
Id., p. 3. It did not list among “Contested Issues of Fact” 
or “Contested Legal Issues” the question whether Y&H 
had the requisite number of employees under 42 U. S. C. 
§ 2000e(b). Record, Doc. 19, pp. 4–5. Nor was the issue 
raised at any other point pretrial or at trial. 

The parties consented to trial before a Magistrate Judge. 
See 28 U. S. C. § 636(c). After a two-day trial, the jury found 
that Arbaugh had been sexually harassed and constructively 
discharged in violation of Title VII and Louisiana anti
discrimination law. The verdict awarded Arbaugh $5,000 
in backpay, $5,000 in compensatory damages, and $30,000 in 
punitive damages. The trial court entered judgment for 
Arbaugh on November 5, 2002. 

Two weeks later, Y&H filed a motion under Federal Rule 
12(h)(3) to dismiss Arbaugh’s complaint for lack of subject
matter jurisdiction. Record, Doc. 44. As sole ground for 
the motion, Y&H alleged, for the first time in the proceed
ings, that it “did not employ fifteen or more employees [dur
ing the relevant period] and thus is not an employer for Title 
VII purposes.” Id., p. 2 (Memorandum in Support of Rule 
12(h)(3) Motion to Dismiss for Lack of Subject Matter Juris
diction). The trial court commented that “[i]t is unfair and 
a waste of judicial resources to permit [Y&H] to admit Ar
baugh’s allegations of jurisdiction, try the case for two days 
and then assert a lack of subject matter jurisdiction in re
sponse to an adverse jury verdict.” App. to Pet. for Cert. 
47. Nevertheless, reciting the text of Rule 12(h)(3), see 
supra, at 506, the trial court allowed Y&H to plead that it 
did not qualify as an “employer” under Title VII’s definition 
of that term. App. to Pet. for Cert. 47–48; see supra, 
at 504–505. 
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Discovery ensued. The dispute over the employee count 
turned on the employment status of Y&H’s eight drivers, 
engaged to make deliveries for the restaurant, and the com
pany’s four owners (the Moonlight Cafe’s two managers and 
their shareholder spouses). As the trial court noted, “[i]f 
either the delivery drivers or the four owners are counted 
with the persons shown on the payroll journals, then Y&H 
employed fifteen or more persons for the requisite time.” 
App. to Pet. for Cert. 27. After reviewing the parties’ sub
missions, however, the trial court concluded that neither the 
delivery drivers nor the owner-managers nor their share
holder spouses qualified as “employees” for Title VII pur
poses. Id., at 32–43. Based on that determination, the 
trial court vacated its prior judgment in favor of Arbaugh, 
dismissed her Title VII claim with prejudice, and her state
law claims without prejudice. Id., at 23. 

The Court of Appeals for the Fifth Circuit affirmed. 380 
F. 3d 219 (2004). Bound by its prior decisions, the Court 
of Appeals held that a defendant’s “failure to qualify as an 
‘employer’ under Title VII deprives a district court of sub
ject matter jurisdiction.” Id., at 224 (citing, e. g., Dumas v. 
Mt. Vernon, 612 F. 2d 974, 980 (1980)). Dismissal for want of 
subject-matter jurisdiction was proper, the Court of Appeals 
ruled, for the record warranted the conclusion that Y&H’s 
delivery drivers, its owner-managers, and their shareholder 
wives were not “employees” for Title VII purposes, 380 
F. 3d, at 225–230, and it was undisputed that Y&H “did not 
employ the requisite 15 employees without the inclusion of” 
those persons, id., at 231. 

We granted certiorari, 544 U. S. 1031 (2005), to resolve 
conflicting opinions in Courts of Appeals on the question 
whether Title VII’s employee-numerosity requirement, 42 
U. S. C. § 2000e(b), is jurisdictional or simply an element of a 
plaintiff ’s claim for relief. Compare, e. g., 380 F. 3d, at 223– 
225 (Title VII’s employee-numerosity requirement is juris
dictional), and Armbruster v. Quinn, 711 F. 2d 1332, 1335 
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(CA6 1983) (same), with, e.  g., Da Silva  v. Kinsho Interna
tional Corp., 229 F. 3d 358, 361–366 (CA2 2000) (Title VII’s 
employee-numerosity requirement is not jurisdictional); 
Nesbit v. Gears Unlimited, Inc., 347 F. 3d 72, 76–83 (CA3 
2003) (same); EEOC v. St. Francis Xavier Parochial School, 
117 F. 3d 621, 623–624 (CADC 1997) (Americans with Disa
bilities Act of 1990’s employee-numerosity requirement, 42 
U. S. C. § 12111(5)(A), resembling Title VII’s requirement, is 
not jurisdictional). 

III 

“Jurisdiction,” this Court has observed, “is a word of 
many, too many, meanings.” Steel Co. v. Citizens for Better 
Environment, 523 U. S. 83, 90 (1998) (internal quotation 
marks omitted). This Court, no less than other courts, has 
sometimes been profligate in its use of the term. For exam
ple, this Court and others have occasionally described a non
extendable time limit as “mandatory and jurisdictional.” 
See, e. g., United States v. Robinson, 361 U. S. 220, 229 
(1960). But in recent decisions, we have clarified that time 
prescriptions, however emphatic, “are not properly typed 
‘jurisdictional.’ ” Scarborough v. Principi, 541 U. S. 401, 
414 (2004); accord Eberhart v. United States, ante, at 16–19 
(per curiam); Kontrick, 540 U. S., at 454–455. See also Car
lisle v. United States, 517 U. S. 416, 434–435 (1996) (Gins

burg, J., concurring). 
The dispute now before us concerns the proper classifica

tion of Title VII’s statutory limitation of covered employers 
to those with 15 or more employees. If the limitation condi
tions subject-matter jurisdiction, as the lower courts held it 
did, then a conclusion that Y&H had fewer than 15 employ
ees would require erasure of the judgment for Arbaugh en
tered on the jury verdict. But if the lower courts’ subject
matter jurisdiction characterization is incorrect, and the 
issue, instead, concerns the merits of Arbaugh’s case, then 
Y&H raised the employee-numerosity requirement too late. 
Its pretrial stipulations, see supra, at 508, and its failure to 
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speak to the issue prior to the conclusion of the trial on the 
merits, see Fed. Rule Civ. Proc. 12(h)(2), supra, at 507, would 
preclude vacation of the $40,000 judgment in Arbaugh’s 
favor. 

On the subject-matter jurisdiction/ ingredient-of-claim
for-relief dichotomy, this Court and others have been less 
than meticulous. “Subject matter jurisdiction in federal
question cases is sometimes erroneously conflated with a 
plaintiff ’s need and ability to prove the defendant bound by 
the federal law asserted as the predicate for relief—a 
merits-related determination.” 2 J. Moore et al., Moore’s 
Federal Practice § 12.30[1], p. 12–36.1 (3d ed. 2005) (herein
after Moore). Judicial opinions, the Second Circuit inci
sively observed, “often obscure the issue by stating that the 
court is dismissing ‘for lack of jurisdiction’ when some 
threshold fact has not been established, without explicitly 
considering whether the dismissal should be for lack of sub
ject matter jurisdiction or for failure to state a claim.” Da 
Silva, 229 F. 3d, at 361. We have described such unrefined 
dispositions as “drive-by jurisdictional rulings” that should 
be accorded “no precedential effect” on the question whether 
the federal court had authority to adjudicate the claim in 
suit. Steel Co., 523 U. S., at 91. 

Cases of this genre include Hishon v. King & Spalding, 
467 U. S. 69 (1984), and EEOC v. Arabian American Oil Co., 
499 U. S. 244 (1991). Hishon involved a Title VII claim 
brought by a lawyer denied partnership in a law firm. The 
District Court ruled that Title VII did not apply to the selec
tion of partners and dismissed the case for lack of subject
matter jurisdiction. The Court of Appeals affirmed that 
judgment. We noted that the District Court’s reasoning 
“ma[de] clear that it dismissed petitioner’s complaint on the 
ground that her allegations did not state a claim cognizable 
under Title VII.” 467 U. S., at 73, n. 2. Disagreeing with 
the lower courts, we held that Title VII applies to part
nership decisions. Id., at 73–78. That holding, we said, 



546US2 Unit: $U34 [08-25-08 10:25:49] PAGES PGT: OPIN

512 ARBAUGH v. Y & H CORP. 

Opinion of the Court 

“ma[de] it unnecessary to consider the wisdom of the District 
Court’s invocation of Rule 12(b)(1), as opposed to Rule 
12(b)(6).” Id., at 73, n. 2. The former Rule concerns 
subject-matter jurisdiction, the latter, “failure to state a 
claim upon which relief can be granted.” See supra, at 507. 
Our opinion in Hishon thus raised, but did not decide, the 
question whether subject-matter jurisdiction was the proper 
rubric for the District Court’s decisions.7 

In Arabian American Oil Co., we affirmed the judgment 
of the courts below that Title VII, as then composed, did not 
apply to a suit by a United States employee working abroad 
for a United States employer.8 That judgment had been 
placed under a lack of subject-matter jurisdiction label. We 
agreed with the lower courts’ view of the limited geographi
cal reach of the statute. 499 U. S., at 246–247. En passant, 
we copied the petitioners’ characterizations of terms in
cluded in Title VII’s “Definitions” section, 42 U. S. C. § 2000e, 
as “jurisdictional.” See 499 U. S., at 249, 251, 253. But our 
decision did not turn on that characterization, and the parties 
did not cross swords over it. See Steel Co., 523 U. S., at 91 
(declining to follow a decision treating an issue as jurisdic
tional because nothing “turned upon whether [the issue] was 
technically jurisdictional” in that case). In short, we were 

7 Y&H features Walters v. Metropolitan Ed. Enterprises, Inc., 519 U. S. 
202 (1997), as supportive of the jurisdictional character of the employee
numerosity requirement. Brief for Respondent 8–10. Y&H urges that 
the Court must have considered the requirement jurisdictional, for 
Walters held definitively that, under the correct legal standard, the de
fendant had more than 15 employees. If the requirement had been seen 
as a merits issue, Y&H contends, the Court would have remanded the 
employee count for determination by the trier of fact. But the parties in 
Walters apparently stipulated to all relevant facts, leaving nothing for a 
fact trier to resolve on remand. Cf. 519 U. S., at 211–212. 

8 Congress subsequently amended Title VII to extend protection to 
United States citizens working overseas. See Civil Rights Act of 1991, 
§ 109(a), 105 Stat. 1077, codified at 42 U. S. C. § 2000e(f) (“With respect 
to employment in a foreign country,” the term “employee” “includes an 
individual who is a citizen of the United States.”). 
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not prompted in Arabian American Oil Co. to home in on 
whether the dismissal had been properly based on the ab
sence of subject-matter jurisdiction rather than on the plain
tiff ’s failure to state a claim. 499 U. S., at 247.9 

The basic statutory grants of federal-court subject-matter 
jurisdiction are contained in 28 U. S. C. §§ 1331 and 1332. 
Section 1331 provides for “[f]ederal-question” jurisdiction, 
§ 1332 for “[d]iversity of citizenship” jurisdiction. A plain
tiff properly invokes § 1331 jurisdiction when she pleads a 
colorable claim “arising under” the Constitution or laws of 
the United States. See Bell v. Hood, 327 U. S. 678, 681–685 
(1946).10 She invokes § 1332 jurisdiction when she presents 
a claim between parties of diverse citizenship that exceeds 
the required jurisdictional amount, currently $75,000. See 
§ 1332(a). 

Arbaugh invoked federal-question jurisdiction under 
§ 1331, but her case “aris[es]” under a federal law, Title VII, 
that specifies, as a prerequisite to its application, the exist
ence of a particular fact, i. e., 15 or more employees. We 
resolve the question whether that fact is “jurisdictional” or 
relates to the “merits” of a Title VII claim mindful of the 
consequences of typing the 15-employee threshold a determi

9 In EEOC v. Commercial Office Products Co., 486 U. S. 107 (1988), also 
featured by Y&H, see Brief for Respondent 12, a plurality of this Court 
noted that “[r]eactivation of state proceedings after the conclusion of fed
eral proceedings serves [a] useful function,” in part because “Title VII 
does not give the EEOC jurisdiction to enforce the Act against employers 
of fewer than 15 employees.” 486 U. S., at 119, n. 5. That fleeting foot
note addressed the relative administrative provinces of the Equal Employ
ment Opportunity Commission and state agencies. It did not speak of 
federal-court subject-matter jurisdiction, which was not at issue in the 
case. 

10 A claim invoking federal-question jurisdiction under 28 U. S. C. § 1331, 
Bell held, may be dismissed for want of subject-matter jurisdiction if it is 
not colorable, i. e., if it is “immaterial and made solely for the purpose of 
obtaining jurisdiction” or is “wholly insubstantial and frivolous.” 327 
U. S., at 682–683; see Steel Co. v. Citizens for Better Environment, 
523 U. S. 83, 89 (1998). Arbaugh’s case surely does not belong in that 
category. 
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nant of subject-matter jurisdiction, rather than an element 
of Arbaugh’s claim for relief. 

First, “subject-matter jurisdiction, because it involves a 
court’s power to hear a case, can never be forfeited or 
waived.” United States v. Cotton, 535 U. S. 625, 630 (2002). 
Moreover, courts, including this Court, have an independent 
obligation to determine whether subject-matter jurisdiction 
exists, even in the absence of a challenge from any party. 
Ruhrgas AG v. Marathon Oil Co., 526 U. S. 574, 583 (1999). 
Nothing in the text of Title VII indicates that Congress 
intended courts, on their own motion, to assure that the 
employee-numerosity requirement is met. 

Second, in some instances, if subject-matter jurisdiction 
turns on contested facts, the trial judge may be authorized 
to review the evidence and resolve the dispute on her own. 
See 5B C. Wright & A. Miller, Federal Practice and Proce
dure § 1350, pp. 243–249 (3d ed. 2004); 2 Moore § 12.30[3], 
pp. 12–37 to 12–38. If satisfaction of an essential element 
of a claim for relief is at issue, however, the jury is the proper 
trier of contested facts. Reeves v. Sanderson Plumbing 
Products, Inc., 530 U. S. 133, 150–151 (2000). 

Third, when a federal court concludes that it lacks 
subject-matter jurisdiction, the court must dismiss the com
plaint in its entirety. See 16 Moore § 106.66[1], pp. 106–88 
to 106–89. Thus in the instant case, the trial court dis
missed, along with the Title VII claim, pendent state-law 
claims, see supra, at 506, fully tried by a jury and deter
mined on the merits, see App. to Pet. for Cert. 23, 47. In 
contrast, when a court grants a motion to dismiss for failure 
to state a federal claim, the court generally retains discretion 
to exercise supplemental jurisdiction, pursuant to 28 U. S. C. 
§ 1367, over pendent state-law claims. See 16 Moore 
§ 106.66[1], pp. 106–86 to 106–89. 

Of course, Congress could make the employee-numerosity 
requirement “jurisdictional,” just as it has made an amount
in-controversy threshold an ingredient of subject-matter ju
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risdiction in delineating diversity-of-citizenship jurisdiction 
under 28 U. S. C. § 1332. But neither § 1331, nor Title VII’s 
jurisdictional provision, 42 U. S. C. § 2000e–5(f)(3) (authoriz
ing jurisdiction over actions “brought under” Title VII), 
specifies any threshold ingredient akin to 28 U. S. C. § 1332’s 
monetary floor. Instead, the 15-employee threshold appears 
in a separate provision that “does not speak in jurisdictional 
terms or refer in any way to the jurisdiction of the district 
courts.” Zipes v. Trans World Airlines, Inc., 455 U. S. 385, 
394 (1982). Given the “unfair[ness]” and “waste of judicial 
resources,” App. to Pet. for Cert. 47, entailed in tying the 
employee-numerosity requirement to subject-matter juris
diction, we think it the sounder course to refrain from con
stricting § 1331 or Title VII’s jurisdictional provision, 42 
U. S. C. § 2000e–5(f)(3), and to leave the ball in Congress’ 
court. If the Legislature clearly states that a threshold lim
itation on a statute’s scope shall count as jurisdictional,11 

then courts and litigants will be duly instructed and will not 

11 Congress has exercised its prerogative to restrict the subject-matter 
jurisdiction of federal district courts based on a wide variety of factors, 
some of them also relevant to the merits of a case. Certain statutes con
fer subject-matter jurisdiction only for actions brought by specific plain
tiffs, e. g., 28 U. S. C. § 1345 (United States and its agencies and officers); 
49 U. S. C. § 24301(l)(2) (Amtrak), or for claims against particular defend
ants, e. g., 7 U. S. C. § 2707(e)(3) (persons subject to orders of the Egg 
Board); 28 U. S. C. § 1348 (national banking associations), or for actions in 
which the amount in controversy exceeds, e. g., 16 U. S. C. § 814, or falls 
below, e. g., 22 U. S. C. § 6713(a)(1)(B); 28 U. S. C. § 1346(a)(2), a stated 
amount. Other jurisdiction-conferring provisions describe particular 
types of claims. See, e. g., § 1339 (“any civil action arising under any Act 
of Congress relating to the postal service”); § 1347 (“any civil action com
menced by any tenant in common or joint tenant for the partition of lands 
where the United States is one of the tenants in common or joint tenants”). 
In a few instances, Congress has enacted a separate provision that ex
pressly restricts application of a jurisdiction-conferring statute. See, e. g., 
Weinberger v. Salfi, 422 U. S. 749, 756–761 (1975) (42 U. S. C. § 405(h) 
bars 28 U. S. C. § 1331 jurisdiction over suits to recover Social Security 
benefits). 
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be left to wrestle with the issue. See Da Silva, 229 F. 3d, 
at 361 (“Whether a disputed matter concerns jurisdiction or 
the merits (or occasionally both) is sometimes a close ques
tion.”). But when Congress does not rank a statutory limi
tation on coverage as jurisdictional, courts should treat the 
restriction as nonjurisdictional in character. Applying that 
readily administrable bright line to this case, we hold that 
the threshold number of employees for application of Title 
VII is an element of a plaintiff ’s claim for relief, not a juris
dictional issue. 

* * * 

For the reasons stated, the judgment of the Court of 
Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

Justice Alito took no part in the consideration or deci
sion of this case. 
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OREGON v. GUZEK 

certiorari to the supreme court of oregon 

No. 04–928. Argued December 7, 2005—Decided February 22, 2006 

At the guilt phase of respondent Guzek’s capital murder trial, his mother 
was one of two witnesses who testified that he had been with her on the 
night the crime was committed. He was convicted and sentenced to 
death. Twice, the Oregon Supreme Court vacated the sentence and 
ordered new sentencing proceedings, but each time Guzek was again 
sentenced to death. Upon vacating his sentence for a third time, the 
State Supreme Court held that the Eighth and Fourteenth Amendments 
provide Guzek a federal constitutional right to introduce live alibi testi
mony from his mother at the upcoming resentencing proceeding. After 
this Court granted certiorari, Guzek filed a motion to dismiss the writ 
as improvidently granted. 

Held: 
1. Guzek’s motion to dismiss certiorari is denied. This Court does 

not lack jurisdiction on the ground that, irrespective of federal law, state 
law gives Guzek the right to introduce his mother’s live testimony. The 
Court possesses jurisdiction to review state-court determinations that 
rest upon federal law, 28 U. S. C. § 1257(a), and the Oregon Supreme 
Court based its legal conclusion in relevant part on such law. It pointed 
out that relevant mitigating evidence under state law refers only to 
evidence that the Federal Constitution grants a defendant the right to 
present. And it interpreted the federal admissibility requirement in 
Lockett v. Ohio, 438 U. S. 586, 604 (plurality opinion), and Green v. Geor
gia, 442 U. S. 95 (per curiam), to include evidence like the proffered 
alibi testimony. Nor is this Court willing to dismiss the writ on the 
ground that irrespective of federal law and of the State Supreme Court’s 
federal holding, Oregon’s capital-case resentencing statute gives Guzek 
the right to introduce witnesses who testified at the guilt phase. At 
most, state law might give him such a right, but “a possible adequate 
and independent state ground” for a decision does not “bar . . . reaching 
the federal questions” where, as here, the State Supreme Court’s deci
sion “quite clearly rested . . .  solely on the Federal Constitution.” Cali
fornia v. Ramos, 463 U. S. 992, 997, n. 7. Pp. 520–523. 

2. The Constitution does not prohibit a State from limiting the 
innocence-related evidence a capital defendant can introduce at a sen
tencing proceeding to the evidence introduced at the original trial. 
This Court’s cases have not interpreted the Eighth Amendment as pro
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viding such a defendant the right to introduce at sentencing evidence 
designed to cast “residual doubt” on his guilt of the basic crime of con
viction. Franklin v. Lynaugh, 487 U. S. 164, 173, n. 6 (plurality opin
ion). Lockett v. Ohio, supra, and Green v. Georgia, supra, distin
guished. Even if such a right existed, it could not extend so far as to 
provide Guzek with a right to introduce the evidence at issue. The 
Eighth Amendment insists upon “ ‘reliability in the determination that 
death is the appropriate punishment in a specific case,’ ” Penry v. Ly
naugh, 492 U. S. 302, 328, and that a sentencing jury be able “to consider 
and give effect to mitigating evidence” about the defendant’s “character 
or record or the circumstances of the offense,” id., at 327–328, but it 
does not deprive the State of its authority to set reasonable limits on 
the evidence a defendant can submit, and to control the manner in which 
it is submitted. Three circumstances, taken together, show that the 
State has the authority to regulate Guzek’s evidence through exclusion. 
First, sentencing traditionally concerns how, not whether, a defendant 
committed the crime, but alibi evidence concerns only whether, not how, 
he did so. Second, the parties previously litigated the issue to which 
the evidence is relevant. Thus, the evidence attacks a previously de
termined matter in a proceeding at which, in principle, that matter is 
not at issue. The law typically discourages such collateral attacks. 
Cf. Allen v. McCurry, 449 U. S. 90, 94. Third, the negative impact of a 
rule restricting Guzek’s ability to introduce new alibi evidence is mini
mized by the fact that Oregon law gives the defendant the right to 
present to the sentencing jury all the innocence evidence from the origi
nal trial (albeit through transcripts). The Oregon courts are free to 
consider on remand whether Guzek is entitled to introduce his mother’s 
testimony to impeach other witnesses whose earlier testimony the gov
ernment intends to introduce at resentencing. Pp. 523–527. 

336 Ore. 424, 86 P. 3d 1106, vacated and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Kennedy, Souter, and Ginsburg, JJ., joined. Scalia, J., 
filed an opinion concurring in the judgment, in which Thomas, J., joined, 
post, p. 528. Alito, J., took no part in the consideration or decision of 
the case. 

Mary H. Williams, Solicitor General of Oregon, argued 
the cause for petitioner. With her on the briefs were Hardy 
Myers, Attorney General, and Peter Shepherd, Deputy At
torney General. 
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Kannon K. Shanmugam argued the cause for the United 
States as amicus curiae in support of petitioner. With him 
on the brief were Solicitor General Clement, Acting Assist
ant Attorney General Richter, Deputy Solicitor General 
Dreeben, and Robert J. Erickson. 

Richard L. Wolf, by appointment of the Court, 546 U. S. 
974, argued the cause for respondent. With him on the brief 
was J. Kevin Hunt.* 

Justice Breyer delivered the opinion of the Court. 

Respondent Randy Lee Guzek was found guilty of capital 
murder and sentenced to death. On appeal, the Oregon Su
preme Court affirmed the conviction but vacated the sen
tence and ordered a new sentencing proceeding. The ques
tion before the Court is whether the State may limit the 
innocence-related evidence he can introduce at that proceed
ing to the evidence he introduced at his original trial. We 
hold that the limitation does not violate the Constitution. 

I 

Oregon tried Guzek for the offense of capital murder. The 
evidence showed that Guzek and two associates decided to 
burglarize the Houser family home, that they entered the 
house, that an associate killed Rod Houser, and that Guzek 
then robbed and killed Lois Houser. After the police 

*A brief of amici curiae urging reversal was filed for the State of Ala
bama et al. by Troy King, Attorney General of Alabama, and Kevin C. 
Newsom, Solicitor General, by Christopher L. Morano, Chief State’s At
torney of Connecticut, and by the Attorneys General for their respective 
States as follows: Terry Goddard of Arizona, John W. Suthers of Colorado, 
M. Jane Brady of Delaware, Charles J. Crist, Jr., of Florida, Lawrence G. 
Wasden of Idaho, Phill Kline of Kansas, Jim Hood of Mississippi, Jere
miah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Brian San
doval of Nevada, Jim Petro of Ohio, Thomas W. Corbett, Jr., of Pennsyl
vania, Lawrence E. Long of South Dakota, Greg Abbott of Texas, Mark 
L. Shurtleff of Utah, Judith Williams Jagdmann of Virginia, and Rob 
McKenna of Washington. 
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learned that Guzek held a special grudge against the 
Housers, they traced him and his associates. The associates 
confessed. And they testified at trial, painting Guzek as 
the ringleader. 

Guzek’s defense rested in part upon an alibi. He pre
sented two alibi witnesses, his grandfather and his mother, 
who testified that Guzek had been with the one or the other 
at the time of the crime. The jury disbelieved the alibi, it 
convicted Guzek, and it sentenced him to death. 

Guzek appealed; the Oregon Supreme Court affirmed the 
conviction; but the court ordered a new sentencing proceed
ing. Guzek was again sentenced to death; he again ap
pealed; and the Oregon Supreme Court again ordered resen
tencing. Guzek was sentenced to death for the third time; 
he again appealed; and yet again the Oregon Supreme Court 
found the sentencing procedures faulty. 336 Ore. 424, 86 P. 
3d 1106 (2004). Seeking to avoid further errors at the next 
(the fourth) sentencing proceeding, the Oregon Supreme 
Court also addressed the admissibility of certain evidence 
Guzek seeks to introduce at that proceeding, including live 
testimony from his mother about his alibi. 

The Oregon Supreme Court held that the Eighth and 
Fourteenth Amendments provide Guzek a federal consti
tutional right to introduce this evidence at his upcoming 
sentencing proceeding. At Oregon’s request, we agreed to 
review that determination. 

II 

Before turning to the merits of Oregon’s claim, we consider 
a motion that Guzek made, asking us to dismiss the writ of 
certiorari as improvidently granted. The motion rests upon 
Guzek’s claim that, irrespective of federal law, state law gives 
him the right to introduce his mother’s live testimony—the 
additional alibi evidence here at issue. See Ore. Rev. Stat. 
§ 138.012(2)(b) (2003). For this reason, he says, the Court 
lacks jurisdiction to hear this appeal, or, at the least, there 
is no good practical reason for us to decide the federal issue. 
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We cannot agree, however, that we lack jurisdiction to 
hear the case. We possess jurisdiction to review state-court 
determinations that rest upon federal law. 28 U. S. C. 
§ 1257(a). And the Oregon Supreme Court here based its 
legal conclusion in relevant part on federal law. The court 
pointed out that state law permits the introduction (at a new 
sentencing hearing) of “ ‘evidence . . .  relevant to [the] sen
tence including . . . mitigating evidence relevant to . . . 
[w]hether the defendant should receive a death sentence.’ ” 
App. to Pet.  for Cert.  45 (quoting Ore. Rev. Stat.  
§§ 163.150(1)(a), (b) (2003); emphasis added and deleted). 
But it immediately added that the state law’s words 
“relevant . . .  mitigating evidence” refer (in the present 
context) only to evidence that the Federal Constitution 
grants a defendant the right to present. App. to Pet. for 
Cert. 45–52. 

The Oregon court went on to discuss this Court’s state
ments to the effect that the Eighth and Fourteenth Amend
ments “ ‘require that the sentencer . . . not be precluded from 
considering, as a mitigating factor . . . any  of  the  circum
stances of the offense that the defendant proffers as a basis 
for a sentence less than death.’ ” Id., at 54 (quoting Lockett 
v. Ohio, 438 U. S. 586, 604 (1978) (plurality opinion); emphasis 
deleted); cf. App. to Pet. for Cert. 56 (recognizing that this 
aspect of Lockett was adopted by a majority of the Court in 
Eddings v. Oklahoma, 455 U. S. 104, 110 (1982)). And the 
Oregon court then interpreted this Court’s holding in Green 
v. Georgia, 442 U. S. 95 (1979) (per curiam), as including, 
within that federal admissibility requirement, evidence 
which, like the proffered alibi testimony, tends to show that 
the defendant did not commit the crime for which he has 
been convicted. Thus, it held that state law demanded “ad
missibility” solely for a federal reason. And we possess ju
risdiction. See, e. g., South Dakota v. Neville, 459 U. S. 553, 
556, n. 5 (1983); Delaware v. Prouse, 440 U. S. 648, 651–653 
(1979). 
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Neither are we persuaded by Guzek’s argument that we 
should dismiss the case because irrespective of federal law 
and irrespective of the Oregon Supreme Court’s federal hold
ing, Oregon law gives him the right to introduce witnesses 
who testified at the guilt phase; and his mother was such 
a witness (a fact, he says, that the Oregon Supreme Court 
overlooked). Guzek points in support to an Oregon capital
case resentencing statute that says, 

“[a] transcript of all testimony and all exhibits and other 
evidence properly admitted in the prior trial . . . are  
admissible in the new sentencing proceeding.” Ore. 
Rev. Stat. § 138.012(2)(b) (2003). 

The provision adds that, 

“[e]ither party may recall any witness who testified at 
the  prior trial . . .  and  may  present additional relevant 
evidence.” Ibid. 

We do not doubt that these provisions give Guzek the state
law right to introduce a transcript of guilt-phase testimony. 
App. to Pet. for Cert. 43 (authorizing introduction of tran
script of Guzek’s grandfather’s alibi testimony). But Guzek 
wishes to do more than introduce a transcript of his mother’s 
alibi evidence; he wishes to call his mother to the stand as a 
live witness and elicit additional alibi testimony. Tr. of 
Oral Arg. 37–39, 41, 55–56. The Oregon statute quoted 
above does not expressly say whether he may do so. It does 
give him the right to “recall any witness” who testified at 
the first trial and to “present additional relevant evidence.” 
(Emphasis added.) But is this additional evidence “rele
vant”? The Oregon Supreme Court thought so, but only be
cause federal law insists upon its relevance. And its opinion 
suggests that, in the absence of federal compulsion, it would 
not fall within the scope of the state statutory word “rele
vant.” See supra, at 521. 

At most, Guzek has shown that state law might, not that 
it does, independently give him the right to introduce this 
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evidence. We have made clear that “a possible adequate and 
independent state ground” for a decision does not “bar [our] 
reaching the federal questions” where, as here, a “State Su
preme Court quite clearly rested its [decision] solely on the 
Federal Constitution.” California v. Ramos, 463 U. S. 992, 
997, n. 7 (1983); see also City of Revere v. Massachusetts 
Gen. Hospital, 463 U. S. 239, 242 (1983); United Air Lines, 
Inc. v. Mahin, 410 U. S. 623, 630–631 (1973). And we conse
quently deny the motion to dismiss the writ. 

III 

As our discussion in Part II, supra, makes clear, the 
federal question before us is a narrow one. Do the Eighth 
and Fourteenth Amendments grant Guzek a constitutional 
right to present evidence of the kind he seeks to introduce, 
namely, new evidence that shows he was not present at the 
scene of the crime. That evidence is inconsistent with Gu
zek’s prior conviction. It sheds no light on the manner in 
which he committed the crime for which he has been con
victed. Nor is it evidence that Guzek contends was unavail
able to him at the time of the original trial. And, to the 
extent it is evidence he introduced at that time, he is free to 
introduce it now, albeit in transcript form. Ore. Rev. Stat. 
§ 138.012(2)(b) (2003). We can find nothing in the Eighth or 
Fourteenth Amendments that provides a capital defendant a 
right to introduce new evidence of this kind at sentencing. 

We cannot agree with the Oregon Supreme Court that our 
previous cases have found in the Eighth Amendment a con
stitutional right broad enough to encompass the evidence 
here at issue. In Lockett v. Ohio, supra, a plurality of this 
Court decided that a defendant convicted of acting in concert 
with others to rob and to kill could introduce at the sentenc
ing stage evidence that she had played a minor role in the 
crime, indeed, that she had remained outside the shop (where 
the killing took place) at the time of the crime. A plurality 
of the Court wrote that, 
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“the Eighth and Fourteenth Amendments require that 
the sentencer . . . not be precluded from considering, as 
a mitigating factor, any aspect of a defendant’s character 
or record and any of the circumstances of the offense 
that the defendant proffers as a basis for a sentence less 
than death.” Id., at 604 (emphasis added and deleted). 

And in Eddings v. Oklahoma, 455 U. S. 104, the Court major
ity adopted this statement. See also McCleskey v. Kemp, 
481 U. S. 279, 306 (1987); Bell v. Ohio, 438 U. S. 637, 642 
(1978) (plurality opinion). 

But the evidence at issue in these cases was traditional 
sentence-related evidence, evidence that tended to show how, 
not whether, the defendant committed the crime. Nor was 
the evidence directly inconsistent with the jury’s finding of 
guilt. 

The Oregon Supreme Court thought that this latter dis
tinction—the fact that the “alibi evidence was inconsistent 
with,” rather than “consistent with[,] the underlying convic
tions”—did not matter. App. to Pet. for Cert. 58. It said 
that this “factual distinction . . . is of no consequence in light 
of the Supreme Court’s decision in Green v. Georgia.” Ibid. 
In Green, however, the Court focused upon a defendant con
victed of murder, who sought to introduce at sentencing a 
statement his confederate made to a third party that he (the 
confederate) had alone committed the murder (i. e., without 
the defendant). The State opposed its use at the defendant’s 
sentencing hearing on the ground that, as to the defendant, 
it was hearsay. The Court, in a brief per curiam opinion, 
noted that the State had used the confession in the confeder
ate’s trial, referred to an earlier case holding that the Consti
tution prohibits States from “ ‘mechanistically’ ” applying the 
hearsay rule “ ‘to defeat the ends of justice,’ ” and held that 
the Constitution prohibited the State from barring use of the 
confession. 442 U. S., at 97 (quoting Chambers v. Missis
sippi, 410 U. S. 284, 302 (1973)). The opinion focused only 
upon the hearsay problem, and it implicitly assumed that, in 
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the absence of the hearsay problem, state law would not have 
blocked admission of the evidence. 

In any event, subsequent to Green, this Court decided 
Franklin v. Lynaugh, 487 U. S. 164 (1988), and that case 
makes clear, contrary to the Oregon Supreme Court’s under
standing, that this Court’s previous cases had not inter
preted the Eighth Amendment as providing a capital defend
ant the right to introduce at sentencing evidence designed 
to cast “residual doubt” on his guilt of the basic crime of 
conviction. The Franklin plurality said it was “quite doubt
ful” that any such right existed. Id., at 173, n. 6. And two 
other Members of the Court added that “[o]ur cases” do not 
support any such “right to reconsideration by the sentencing 
body of lingering doubts about . . . guilt.” Id., at 187 (O’Con
nor, J., concurring in judgment). See also Penry v. Ly
naugh, 492 U. S. 302, 320 (1989) (characterizing Franklin as 
a case in which a majority “agreed that ‘residual doubt’ as to 
Franklin’s guilt was not a constitutionally mandated mitigat
ing factor” (brackets omitted)). 

Franklin did not resolve whether the Eighth Amendment 
affords capital defendants such a right, for the plurality held 
that the sentencing scheme at issue was constitutional “even 
if such a right existed.” 487 U. S., at 174. But the Court’s 
statements on the matter make clear that the Oregon Su
preme Court erred in interpreting Green as providing a 
capital defendant with a constitutional right to introduce 
residual doubt evidence at sentencing. 

In this case, we once again face a situation where we need 
not resolve whether such a right exists, for, even if it does, 
it could not extend so far as to provide this defendant with a 
right to introduce the evidence at issue. See, e. g., Alabama 
State Federation of Labor v. McAdory, 325 U. S. 450, 461– 
462 (1945). The Eighth Amendment insists upon “ ‘reliabil
ity in the determination that death is the appropriate punish
ment in a specific case.’ ” Penry, supra, at 328 (quoting 
Woodson v. North Carolina, 428 U. S. 280, 305 (1976) (plural
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ity opinion)). The Eighth Amendment also insists that a 
sentencing jury be able “to consider and give effect to miti
gating evidence” about the defendant’s “character or record 
or the circumstances of the offense.” Penry, supra, at 327– 
328. But the Eighth Amendment does not deprive the State 
of its authority to set reasonable limits upon the evidence a 
defendant can submit, and to control the manner in which it 
is submitted. Rather, “States are free to structure and 
shape consideration of mitigating evidence ‘in an effort to 
achieve a more rational and equitable administration of the 
death penalty.’ ” Boyde v. California, 494 U. S. 370, 377 
(1990) (quoting Franklin, supra, at 181 (plurality opinion)); 
see, e. g., Johnson v. Texas, 509 U. S. 350, 362 (1993); Califor
nia v. Brown, 479 U. S. 538, 543 (1987). 

Three circumstances, taken together, convince us that the 
State possesses the authority to regulate, through exclusion, 
the evidence that Guzek seeks to present. First, sentencing 
traditionally concerns how, not whether, a defendant com
mitted the crime. See United States Sentencing Commis
sion, Guidelines Manual § 1A1.1, editorial note, § 4(a), p. 4 
(Nov. 2004). But the evidence at issue here—alibi evi
dence—concerns only whether, not how, he did so. 

Second, the parties previously litigated the issue to which 
the evidence is relevant—whether the defendant committed 
the basic crime. The evidence thereby attacks a previously 
determined matter in a proceeding at which, in principle, 
that matter is not at issue. The law typically discourages 
collateral attacks of this kind. Cf. Allen v. McCurry, 449 
U. S. 90, 94 (1980) (“As this Court and other courts have 
often recognized, res judicata and collateral estoppel relieve 
parties of the cost and vexation of multiple lawsuits, con
serve judicial resources, and, by preventing inconsistent de
cisions, encourage reliance on adjudication”). 

Third, the negative impact of a rule restricting defendant’s 
ability to introduce new alibi evidence is minimized by the 
fact that Oregon law gives the defendant the right to present 
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to the sentencing jury all the evidence of innocence from the 
original trial regardless. That law permits the defendant to 
introduce at resentencing transcripts and exhibits from his 
prior trial. Ore. Rev. Stat. § 138.012(2)(b) (2003). The de
fendant here has not claimed that the evidence at issue was 
unavailable at the time of his original trial. Thus, he need 
only have introduced it at that time to guarantee its presen
tation (albeit through transcripts) to a resentencing jury as 
well. 

The legitimacy of these trial management and evidentiary 
considerations, along with the typically minimal adverse im
pact that a restriction would have on a defendant’s ability to 
present his alibi claim at resentencing convinces us that the 
Eighth Amendment does not protect defendant’s right to 
present the evidence at issue here. We conclude that the 
Oregon court was wrong in holding to the contrary. 

IV 

Guzek also contends that, even if the Eighth and Four
teenth Amendments do not mandate the admission of his 
mother’s testimony, he is entitled to introduce that evidence 
to impeach his associates, whose earlier testimony the gov
ernment intends to introduce at resentencing. The Oregon 
Supreme Court did not address this issue; nor do we believe 
it fairly encompassed within the question presented. The 
Oregon courts are free to consider it on remand should they 
believe it appropriate to do so. 

V 

For these reasons, we vacate the judgment of the Oregon 
Supreme Court, and we remand the case for proceedings not 
inconsistent with this opinion. 

It is so ordered. 

Justice Alito took no part in the consideration or deci
sion of this case. 
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Justice Scalia, with whom Justice Thomas joins, con
curring in the judgment. 

In this case, we have the opportunity to put to rest, once 
and for all, the mistaken notion that the Eighth Amendment 
requires that a convicted capital defendant be given the op
portunity, at his sentencing hearing, to present evidence and 
argument concerning residual doubts about his guilt. Al
though the Court correctly holds that there is no Eighth 
Amendment violation in this case, I would follow the Court’s 
logic to its natural conclusion and reject all Eighth Amend
ment residual-doubt claims. 

I agree with the Court that we have jurisdiction and 
should exercise it in this case. What requires me to with
hold agreement to the Court’s opinion is the last of the 
“[t]hree circumstances” on which it relies, ante, at 526— 
namely, “the fact that Oregon law gives the defendant the 
right to present to the sentencing jury all the evidence of 
innocence from the original trial.” Ante, at 526–527 (em
phasis in original). The first two of the circumstances are 
alone sufficient to dispose of the claim that the Eighth 
Amendment guarantees a capital defendant a second oppor
tunity, at sentencing, to litigate his innocence. In fact, the 
Court’s third “circumstance” is an analytical misfit in the 
company of the other two. The first two—that “sentencing 
traditionally concerns how, not whether, a defendant com
mitted the crime,” ante, at 526, and that “the parties pre
viously litigated the issue to which the evidence is relevant,” 
ibid.—show that compelling the admission of innocence
related evidence would be improper and unnecessary at a 
sentencing hearing. The third, by contrast, suggests that 
there is no constitutional violation in this case because 
enough of such evidence may be admitted on remand. The 
latter factor would be relevant only if the former two 
were not. 

If we needed any third factor to justify our holding, a bet
ter candidate would be that the claim we consider here finds 
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no support in our Nation’s legal history and traditions. In 
1986, Justice Marshall correctly observed that there had 
been “few times in which any legitimacy has been given to 
the power of a convicted capital defendant facing the possi
bility of a death sentence to argue as a mitigating factor the 
chance that he might be innocent.” Lockhart v. McCree, 476 
U. S. 162, 205 (dissenting opinion). Nothing has changed on 
that score in the last 20 years. On the contrary, in Franklin 
v. Lynaugh, 487 U. S. 164 (1988), four Members of this Court 
noted that our “prior decisions . . . fail to  recognize a consti
tutional right to have such doubts considered as a mitigating 
factor,” id., at 174 (plurality opinion). They were, moreover, 
“quite doubtful” that the purported right existed, because it 
is “arguably inconsistent with the common practice of allow
ing penalty-only trials on remand of cases where a death 
sentence—but not the underlying conviction—is struck down 
on appeal.” Id., at 173, n. 6. Two other Members of the 
Court would have rejected the claim outright. Id., at 187 
(O’Connor, J., concurring in judgment). 

After Franklin, the lower courts have unanimously denied 
constitutional claims like the one we consider today. See, 
e. g., Zeigler v. Crosby, 345 F. 3d 1300, 1310 (CA11 2003); 
Evans v. Thompson, 881 F. 2d 117, 121 (CA4 1989); Duest v. 
State, 855 So. 2d 33, 40–41 (Fla. 2003); Commonwealth v. 
Fisher, 572 Pa. 105, 115–116, 813 A. 2d 761, 767 (2002); People 
v. Emerson, 189 Ill. 2d 436, 501–504, 727 N. E. 2d 302, 338– 
339 (2000); State v. Fletcher, 354 N. C. 455, 470–472, 555 S. E. 
2d 534, 544 (2001); Melson v. State, 775 So. 2d 857, 898–899 
(Ala. Crim. App. 1999). The last apparent scrap of authority 
for the contrary view came from our cryptic opinion in Green 
v. Georgia, 442 U. S. 95 (1979) (per curiam), on which the 
Oregon Supreme Court principally relied. See App. to Pet. 
for Cert. 58–62. The chief virtue of today’s opinion lies in 
its discarding the notion that Green provides any support 
for an Eighth Amendment right to argue residual doubt at 
sentencing. See ante, at 524–525. 
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In mentioning, however, the superfluous circumstance that 
Oregon law happens to provide for the admission at sentenc
ing of some evidence that relates to innocence, the Court 
risks creating doubt where none should exist. Capital de
fendants might now be tempted to argue that the amount of 
residual-doubt evidence carried over from the guilt phase in 
their sentencing hearings is insufficient to satisfy the Court’s 
third factor. Every one of these “residual-doubt” claims will 
be meritless in light of the Court’s first two factors. We 
should make this perfectly clear today. 



Job: 546ORD Take: NOT1 Date/Time: 08-05-08 12:26:58

Reporter’s Note 

The next page is purposely numbered 801. The numbers between 530 
and 801 were intentionally omitted, in order to make it possible to publish 
the orders with permanent page numbers, thus making the official cita
tions available upon publication of the preliminary prints of the United 
States Reports. 



546ORD Unit: $PT1 [08-25-08 18:15:10] PGT: ORD1BV (Bound Volume)

ORDERS FOR OCTOBER 3, 2005, THROUGH

FEBRUARY 27, 2006


October 3, 2005* 

Certiorari Granted—Vacated and Remanded 

No. 04–1066. Illinois v. Bartels. App. Ct. Ill., 3d Dist. 
Certiorari granted, judgment vacated, and case remanded for fur
ther consideration in light of Illinois v. Caballes, 543 U. S. 405 
(2005). Reported below: 347 Ill. App. 3d 1121, 867 N. E. 2d 124. 

No. 04–1113. Sophocleus et ux. v. Alabama Department 
of Transportation et al. C. A. 11th Cir. Reported below: 
116 Fed. Appx. 246; and 

No. 04–1667. Guttman v. Khalsa et al. C. A. 10th Cir. 
Reported below: 401 F. 3d 1170. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light of 
Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U. S. 
280 (2005). 

No. 04–1224. Hogan v. United States;

No. 04–9239. Lewis v. United States;

No. 04–9307. Tirado v. United States; and

No. 04–9331. Balsam v. United States. C. A. 11th Cir.


Motions of petitioners in Nos. 04–9239, 04–9307, and 04–9331 for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of United States v. Booker, 543 U. S. 220 (2005). Re
ported below: 112 Fed. Appx. 4. 

No. 04–1382. United States v. Maxwell. C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Gonzales v. Raich, 
545 U. S. 1 (2005). Reported below: 386 F. 3d 1042. 

No. 04–1610. Saenz v. United States. C. A. 11th Cir. Re
ported below: 127 Fed. Appx. 472; 

*The Chief Justice took no part in the consideration or decision of the 
orders announced on this date. 
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No. 04–1620. Mills v. United States. C. A. 4th Cir. Re
ported below: 120 Fed. Appx. 436; and 

No. 04–1698. Husband v. United States. C. A. 4th Cir. 
Reported below: 119 Fed. Appx. 475. Certiorari granted, judg
ments vacated, and cases remanded for further consideration in 
light of United States v. Booker, 543 U. S. 220 (2005). 

No. 04–9022. Barton v. United States. C. A. 4th Cir. Re
ported below: 116 Fed. Appx. 460; 

No. 04–9369. Garner v. United States. C. A. 11th Cir. 
Reported below: 126 Fed. Appx. 463; 

No. 04–9417. James v. United States. C. A. 11th Cir. Re
ported below: 126 Fed. Appx. 462; 

No. 04–9707. Mata-Ramirez v. United States. C. A. 5th 
Cir. Reported below: 116 Fed. Appx. 521; 

No. 04–9941. Jose v. United States. C. A. 1st Cir.; 
No. 04–10221. Higdon v. United States. C. A. 11th Cir. 

Reported below: 122 Fed. Appx. 985; 
No. 04–10379. Herrera v. United States. C. A. 10th Cir.; 
No. 04–10394. Marshall v. United States. C. A. 9th Cir. 

Reported below: 120 Fed. Appx. 680; 
No. 04–10487. Dahlman v. United States. C. A. 9th Cir. 

Reported below: 103 Fed. Appx. 102; 
No. 04–10538. Decarlo v. United States. C. A. 11th Cir. 

Reported below: 116 Fed. Appx. 252; 
No. 04–10596. Singer v. United States. C. A. 11th Cir. 

Reported below: 127 Fed. Appx. 471; 
No. 04–10608. Edmonds v. United States. C. A. 11th Cir. 

Reported below: 129 Fed. Appx. 599; 
No. 04–10718. Avila-Ramos v. United States. C. A. 1st 

Cir.; 
No. 04–10725. Ferguson v. United States. C. A. 11th Cir. 

Reported below: 129 Fed. Appx. 597; 
No. 05–5106. Hintz v. United States. C. A. 11th Cir. Re

ported below: 129 Fed. Appx. 598; 
No. 05–5374. Williams v. United States. C. A. 11th Cir. 

Reported below: 125 Fed. Appx. 981; 
No. 05–5398. Pachinger v. United States. C. A. 11th Cir. 

Reported below: 127 Fed. Appx. 471; 
No. 05–5614. Sandon v. United States. C. A. 9th Cir. Re

ported below: 116 Fed. Appx. 832; 
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No. 05–5653. Gillespie v. United States. C. A. 11th Cir. 
Reported below: 127 Fed. Appx. 472; 

No. 05–5694. Newton v. United States. C. A. 6th Cir. 
Reported below: 389 F. 3d 631; 

No. 05–5704. Moody v. United States. C. A. 4th Cir. Re
ported below: 98 Fed. Appx. 259; and 

No. 05–5917. Nahia v. United States. C. A. 8th Cir. Re
ported below: 383 F. 3d 769. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg
ments vacated, and cases remanded for further consideration in 
light of United States v. Booker, 543 U. S. 220 (2005). 

No. 04–9218. Mackey v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Gonzalez v. Crosby, 
545 U. S. 524 (2005). 

No. 04–10064. Carter v. Arkansas. Sup. Ct. Ark. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur
ther consideration in light of Smith v. Massachusetts, 543 U. S. 
462 (2005). 

No. 04–10295. Barnette v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Miller-El v. Dretke, 
545 U. S. 231 (2005). Reported below: 390 F. 3d 775. 

Certiorari Dismissed 

No. 04–9971. Taylor v. Wilson, Superintendent, Missis

sippi State Penitentiary. C. A. 5th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. As petitioner has repeat
edly abused this Court’s process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. 
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No. 04–10063. Perea v. Bush, President of the United 
States. C. A. D. C. Cir. Motion of petitioner for leave to pro
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

No. 04–10478. Di Nardo v. Qualsure Insurance Corp. 
Sup. Ct. Fla. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 902 So. 2d 789. 

No. 04–10601. Trice v. United States. C. A. Fed. Cir. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 120 Fed. Appx. 353. 

No. 04–10683. Wells v. City of Beverly Hills, Califor

nia, et al. C. A. 9th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock
eting fee required by Rule 38(a) is paid and the petition is sub
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

No. 05–5251. Taylor v. Milton et al. C. A. 5th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 124 Fed. 
Appx. 248. 

No. 05–5615. Perea v. Bush, President of the United 
States. C. A. 9th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 05–5617. Murray, aka Hines v. Yates, Warden, et al. 
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma 
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pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 401 F. 3d 1288. 

No. 05–5734. Whitehead v. Wickham. Ct. App. D. C. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 05–5743. Woodberry v. McKune, Warden. C. A. 10th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 130 Fed. Appx. 246. 

No. 05–5838. Owens-El v. Davis, Warden. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 05–5964. Sedgwick v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 05–6046. Colida v. Sony Ericsson Mobile Communica

tion (USA) Inc. C. A. Fed. Cir. Motion of petitioner for leave 
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to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. Reported below: 140 Fed. Appx. 953. 

Miscellaneous Orders 

No. 04M78. Robinson v. Campbell, Acting Warden;

No. 04M80. Penbara v. Dover Township, New Jersey,


et al.; 
No. 05M2. Gibson v. United States; 
No. 05M3. Valkoun v. Jones, Warden; 
No. 05M4. Johnson v. District of Columbia et al.; 
No. 05M5. Williams v. Farcas, Warden, et al.; 
No. 05M6. Britton v. United States et al.; 
No. 05M7. Caldwell v. El Cortez Hotel & Casino et al.; 
No. 05M9. Jackson v. Lehrer McGovern Bovis, Inc.; 
No. 05M10. Webber v. Crosby, Secretary, Florida De

partment of Corrections; 
No. 05M11. Diaz v. Judge Advocate General of the Navy; 
No. 05M12. New York City Department of Education v. 

M. S., on Behalf of Her Minor Child I. O., et al.; and 
No. 05M15. Turner-El v. Mayo et al. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 04M79. Teresa T. et al. v. Ragaglia et al. Motion 
for leave to proceed in forma pauperis without an affidavit of 
indigency executed by petitioners granted. 

No. 05M1. Green v. Texas; 
No. 05M13. Reid v. Tennessee; and 
No. 05M14. Mundo v. Commonwealth of the Northern 

Mariana Islands. Motions for leave to proceed in forma 
pauperis without affidavits of indigency executed by petitioners 
denied. 

No. 05M8. In re Grand Jury Proceedings. Motion for 
leave to file petition for writ of certiorari under seal with redacted 
copies for the public record granted. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and reimbursement of expenses granted, and the 
River Master is awarded a total of $4,750.22 for the period April 
1 through June 30, 2005, to be paid equally by the parties. [For 
earlier order herein, see, e. g., 544 U. S. 1059.] 
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No. 03–9046. Rhines v. Weber, Warden, 544 U. S. 269. Mo
tion of Roberto Lange for excess compensation denied. 

No. 04–52. Rice, Warden, et al. v. Collins. C. A. 9th Cir. 
[Certiorari granted, 545 U. S. 1151.] Motion of respondent for 
appointment of counsel granted. Mark R. Drozdowski, Esq., of 
Los Angeles, Cal., is appointed to serve as counsel for respondent 
in this case. 

No. 04–108. Kelo et al. v. City of New London, Connecti

cut, et al., 545 U. S. 469. Motion of respondents to retax 
costs denied. 

No. 04–373. Maryland v. Blake. Ct. App. Md. [Certiorari 
granted, 544 U. S. 973.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Motion of National Association of Criminal 
Defense Lawyers for leave to participate in oral argument as 
amicus curiae and for divided argument denied. Motion of re
spondent for leave to proceed further herein in forma pauperis 
granted. 

No. 04–623. Gonzales, Attorney General, et al. v. Ore

gon et al. C. A. 9th Cir. [Certiorari granted, 543 U. S. 1145.] 
Motion of Charlene Andrews et al. for leave to intervene granted. 

No. 04–944. Arbaugh v. Y & H Corp., dba The Moonlight 
Cafe. C. A. 5th Cir. [Certiorari granted, 544 U. S. 1031.] Mo
tion of the Solicitor General for leave to participate in oral argu
ment as amicus curiae and for divided argument granted. 

No. 04–1067. Georgia v. Randolph. Sup. Ct. Ga. [Certio
rari granted, 544 U. S. 973.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 04–1144. Ayotte, Attorney General of New Hamp

shire v. Planned Parenthood of Northern New England 
et al. C. A. 1st Cir. [Certiorari granted, 544 U. S. 1048.] Mo
tion of Tim Pawlenty, Governor of Minnesota, et al. for leave to 
file a brief as amici curiae out of time granted. 

No. 04–1152. Rumsfeld, Secretary of Defense, et al. v. 
Forum for Academic & Institutional Rights, Inc., et al. 
C. A. 3d Cir. [Certiorari granted, 544 U. S. 1017.] Motion of 
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American Civil Rights Union for leave to file a brief as amicus 
curiae granted. 

No. 04–1350. KSR International Co. v. Teleflex, Inc., 
et al. C. A. Fed. Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States. 

No. 04–7693. Dixon v. City of Minneapolis Water Depart

ment et al. C. A. 8th Cir. Motion of petitioner for reconsider
ation of order denying leave to proceed in forma pauperis [543 
U. S. 1138] denied. 

No. 04–9185. Coombs v. Pennsylvania. Super. Ct. Pa. Mo
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [544 U. S. 1047] denied. 

No. 04–9351. McBroom v. Techneglas, Inc., et al. Ct. 
App. Ohio, Franklin County. Motion of petitioner for reconsider
ation of order denying leave to proceed in forma pauperis [544 
U. S. 1059] denied. 

No. 04–9612. Jones v. Birkett, Warden (two judgments). 
C. A. 6th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [545 U. S. 1112] 
denied. 

No. 04–10387. Okpala v. United States. C. A. 11th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [545 U. S. 1137] denied. 

No. 04–10525. Marcone v. Office of Disciplinary Counsel 
of the Supreme Court of Pennsylvania. Sup. Ct. Pa.; 

No. 04–10724. Kissi v. Pramco II, LLC. C. A. 4th Cir.; 
No. 05–5135. Studer v. Securities and Exchange Commis

sion. C. A. 2d Cir.; and 
No. 05–5410. Gutnayer v. Cendant Corp. et al. C. A. 7th 

Cir. Motions of petitioners for leave to proceed in forma pau
peris denied. Petitioners are allowed until October 24, 2005, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. 

No. 04–1664. In re Heimermann; 
No. 04–10508. In re Williams; 
No. 04–10549. In re Rivers; 
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No. 04–10630. 
No. 04–10631. 
No. 04–10648. 
No. 04–10685. 
No. 05–5005. 
No. 05–5016. 
No. 05–5081. 
No. 05–5195. 
No. 05–5239. 
No. 05–5259. 
No. 05–5262. 
No. 05–5341. 
No. 05–5400. 
No. 05–5608. 
No. 05–5643. 
No. 05–5760. 
No. 05–5827. 
No. 05–5903. 
No. 05–5933. 
No. 05–5952. 
No. 05–6053. 
No. 05–6067. 
No. 05–6097. 
No. 05–6168. 

pus denied. 

No. 04–1548. 
No. 04–1597. 
No. 04–1623. 
No. 04–1638. 
No. 04–1717. 
No. 04–9895. 
No. 04–10085. 
No. 04–10203. 
No. 04–10429. 
No. 04–10517. 
No. 04–10521. 
No. 04–10533. 
No. 04–10663. 
No. 04–10670. 

ORDERS 809 

October 3, 2005 

In re Glagola;

In re Garcia et al.;

In re Deason;

In re Rogers;


In re Homrich; 
In re Dennis; 
In re Olsen; 
In re Aull; 
In re Carter; 
In re Albert; 
In re Ramos et al.; 
In re Reuell; 
In re Holman; 
In re Brown; 
In re McCartney; 
In re Farley; 
In re Peterson; 
In re Williams; 
In re Mattatall; 
In re Phillips; 
In re Brown; 
In re Langon; 
In re Epperson; and 
In re Bailey. Petitions for writs of habeas cor-

In re Califorrniaa; 
In re Reidt; 
In re Lewis; 
In re Video-Cinema Films, Inc.; 
In re Von Kahl; 
In re Beyah; 
In re Masters; 
In re White; 
In re Bellon; 
In re Wattleton; 
In re Dunbar; 
In re Alvarado-Rivera; 
In re Bailey; 
In re Vaughan; 

No. 05–119. In re Gould; 
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No. 05–154. In re Rodriguez; 
No. 05–5033. In re Boyce; 
No. 05–5110. In re Boddie; 
No. 05–5134. In re Sylvester; 
No. 05–5194. In re Williams; 
No. 05–5215. In re Patten; 
No. 05–5261. In re Adams; 
No. 05–5407. In re Dorsey; 
No. 05–5551. In re Rivas; 
No. 05–5585. In re Sherrill; 
No. 05–5673. In re Garza; and 
No. 05–5993. In re Nyhuis. Petitions for writs of manda

mus denied. 

No. 04–1710. In re Vey; 
No. 04–10728. In re Gottlich; 
No. 05–5292. In re Henson; and 
No. 05–5486. In re Brinkley. Petitions for writs of manda

mus and/or prohibition denied. 

No. 04–10529. In re Woodberry. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus dismissed. See this Court’s Rule 39.8. 

No. 05–5456. In re Aranda. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis
sents. See id., at 4, and cases cited therein. 

Certiorari Denied 

No. 04–1128. Pleeter v. Bookbinder. C. A. 11th Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 386. 

No. 04–1136. Roane v. United States; 
No. 04–8850. Johnson v. United States; and 
No. 04–8856. Tipton v. United States. C. A. 4th Cir. Cer

tiorari denied. Reported below: 378 F. 3d 382. 
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No. 04–1175. Wyoming Sawmills, Inc. v. United States 
Forest Service et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 383 F. 3d 1241. 

No. 04–1207. Bannon, as Parent and Natural Guardian 
of Harris, et al. v. School District of Palm Beach County 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 387 
F. 3d 1208. 

No. 04–1225. Adams et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 391 F. 3d 1212. 

No. 04–1226. Adams et al. v. Walker, Comptroller Gen

eral of the United States, et al. C. A. D. C. Cir. Certio
rari denied. Reported below: 154 F. 3d 420. 

No. 04–1239. Cardenas-Garcia et al. v. Texas Tech Uni

versity et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 118 Fed. Appx. 793. 

No. 04–1249. International Brotherhood of Teamsters 
v. Continental Airlines, Inc. C. A. 5th Cir. Certiorari de
nied. Reported below: 391 F. 3d 613. 

No. 04–1270. Rios et al. v. Johnson, Executive Director, 
Texas Department of Criminal Justice, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 100 Fed. Appx. 270. 

No. 04–1286. Goswami v. American Collections Enter

prise, Inc.; and 
No. 04–1440. American Collections Enterprise, Inc. v. 

Goswami. C. A. 5th Cir. Certiorari denied. Reported below: 
377 F. 3d 488. 

No. 04–1292. Pemco Aeroplex, Inc. v. Equal Employment 
Opportunity Commission. C. A. 11th Cir. Certiorari denied. 
Reported below: 383 F. 3d 1280. 

No. 04–1300. Macias-Placencia v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 04–1303. Board of Education for Warren Community 
Unit School District No. 205 et al. v. Baird. C. A. 7th Cir. 
Certiorari denied. Reported below: 389 F. 3d 685. 
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No. 04–1304. Allen Oil & Gas, LLC v. Klish et al. C. A. 
10th Cir. Certiorari denied. Reported below: 113 Fed. Appx. 
869. 

No. 04–1328. Ferguson v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 216 W. Va. 420, 607 
S. E. 2d 526. 

No. 04–1333. National Solid Waste Management Assn. 
et al. v. Pine Belt Regional Solid Waste Management Au

thority and Its Board of Commissioners et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 389 F. 3d 491. 

No. 04–1335. Geig v. City of Macedonia, Ohio. C. A. 6th 
Cir. Certiorari denied. Reported below: 112 Fed. Appx. 506. 

No. 04–1346. Board of Trustees of the University of 
Illinois v. Fujitsu Ltd. et al. C. A. Fed. Cir. Certiorari 
denied. Reported below: 374 F. 3d 1098. 

No. 04–1361. Fullenkamp et al. v. Johanns, Secretary 
of Agriculture. C. A. 6th Cir. Certiorari denied. Reported 
below: 383 F. 3d 478. 

No. 04–1365. Capital Suisse, Inc., et al. v. Hentsch Hen

choz & Cie et al. Sup. Ct. Utah. Certiorari denied. Re
ported below: 106 P. 3d 718. 

No. 04–1366. Callery v. United States Life Insurance 
Company in the City of New York et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 392 F. 3d 401. 

No. 04–1368. Delaware Tribe of Indians v. Cherokee Na

tion of Oklahoma et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 389 F. 3d 1074. 

No. 04–1380. Jarnis United Properties Co. v. Lefkovitz 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 395 
F. 3d 773. 

No. 04–1383. Schiff v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 379 F. 3d 621. 

No. 04–1396. Sorrentino et ux. v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 383 F. 3d 1187. 
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No. 04–1404. Worldwide Basketball & Sport Tours, Inc., 
et al. v. National Collegiate Athletic Assn. C. A. 6th Cir. 
Certiorari denied. Reported below: 388 F. 3d 955. 

No. 04–1408. Smith et al. v. University of Washington 
Law School et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 392 F. 3d 367. 

No. 04–1409. Steubenville City Schools et al. v. Bar

rett. C. A. 6th Cir. Certiorari denied. Reported below: 388 
F. 3d 967. 

No. 04–1411. Sibley v. Sibley. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 885 So. 2d 980. 

No. 04–1415. United States ex rel. Garibaldi et al. v. 
Orleans Parish School Board. C. A. 5th Cir. Certiorari de
nied. Reported below: 397 F. 3d 334. 

No. 04–1421. LeGrand v. Area Resources for Community 
and Human Services. C. A. 8th Cir. Certiorari denied. Re
ported below: 394 F. 3d 1098. 

No. 04–1423. Alternate Power Source, Inc. v. Federal 
Energy Regulatory Commission et al. C. A. D. C. Cir. 
Certiorari denied. 

No. 04–1427. Ross et al. v. Citifinancial, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 344 F. 3d 458. 

No. 04–1438. Drury v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 396 F. 3d 1303. 

No. 04–1445. Thompson v. United States; and 
No. 04–9907. Jenkins v. United States. C. A. 6th Cir. 

Certiorari denied. Reported below: 396 F. 3d 751. 

No. 04–1452. Local 464A UFCW Welfare Reimbursement 
Plan v. Pascack Valley Hospital, Inc. C. A. 3d Cir. Certio
rari denied. Reported below: 388 F. 3d 393. 

No. 04–1455. U. S. Bancorp, N. A., et al. v. Oregon Depart

ment of Revenue. Sup. Ct. Ore. Certiorari denied. Re
ported below: 337 Ore. 625, 103 P. 3d 85. 

No. 04–1459. Southco, Inc. v. Kanebridge Corp. C. A. 3d 
Cir. Certiorari denied. Reported below: 390 F. 3d 276. 
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No. 04–1462. Franklin Savings Corp. et al. v. United 
States et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 385 F. 3d 1279. 

No. 04–1466. Grine et al. v. Coombs, Executor of the 
Estate of Coombs, Deceased, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 112 Fed. Appx. 830. 

No. 04–1468. Boulware v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 F. 3d 794. 

No. 04–1470. Esab Group, Inc. v. Centricut LLC et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 390 F. 3d 
1361. 

No. 04–1473. Rahim v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 530. 

No. 04–1474. Pacific Shores Development, LLC v. At 
Home Corp., dba Excite at Home. C. A. 9th Cir. Certiorari 
denied. Reported below: 392 F. 3d 1064. 

No. 04–1478. Thomas et ux. v. City of Chattanooga, Ten

nessee. C. A. 6th Cir. Certiorari denied. Reported below: 
398 F. 3d 426. 

No. 04–1480. Moylan, Attorney General of Guam v. A. B. 
Won Pat Guam International Airport Authority, By and 
Through Its Board of Directors. Sup. Ct. Guam. Certio
rari denied. 

No. 04–1481. O’Rourke v. Smithsonian Institution Press 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 399 
F. 3d 113. 

No. 04–1482. Wells et al. v. Texas A&M University Sys

tem, dba Texas A&M University-Commerce, et al. Ct. App. 
Tex., 6th Dist. Certiorari denied. 

No. 04–1487. New Jersey Department of Labor v. Re

constituted Committee of Unsecured Creditors of the 
United Healthcare System, Inc. C. A. 3d Cir. Certiorari 
denied. Reported below: 396 F. 3d 247. 
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No. 04–1488. Novak et ux.  v. Teitelbaum, Braverman & 
Borges, P. C. C. A. 2d Cir. Certiorari denied. Reported 
below: 115 Fed. Appx. 467. 

No. 04–1490. Rodriguez-Realpe v. Gonzales, Attorney 
General. C. A. 3d Cir. Certiorari denied. Reported below: 
115 Fed. Appx. 593. 

No. 04–1491. Maine v. Patterson. Sup. Jud. Ct. Me. Cer
tiorari denied. Reported below: 868 A. 2d 188. 

No. 04–1492. Lahey Clinic Hospital, Inc. v. United 
States. C. A. 1st Cir. Certiorari denied. Reported below: 
399 F. 3d 1. 

No. 04–1493. Vedder v. Washington Mutual Bank, FA. 
C. A. 6th Cir. Certiorari denied. 

No. 04–1496. Grein et al. v. City of Mentor, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 118 Fed. 
Appx. 27. 

No. 04–1497. Ha v. Gonzales, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 120 Fed. Appx. 727. 

No. 04–1498. Hobbs v. Westchester County, New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 397 
F. 3d 133. 

No. 04–1509. Winke v. Winke. Ct. App. Iowa. Certiorari 
denied. Reported below: 690 N. W. 2d 699. 

No. 04–1510. Ramsey et al. v. Formica Corp. et al. C. A. 
6th Cir. Certiorari denied. Reported below: 398 F. 3d 421. 

No. 04–1511. City of New Rochelle, New York, et al. v. 
Crown Communication New York, Inc., et al. Ct. App. N. Y. 
Certiorari denied. Reported below: 4 N. Y. 3d 159, 824 N. E. 
2d 934. 

No. 04–1512. Simonsen et al. v. Chicago Board of Educa

tion et al. C. A. 7th Cir. Certiorari denied. Reported below: 
115 Fed. Appx. 887. 

No. 04–1513. Maynard v. Stump, Commissioner, West Vir

ginia Division of Motor Vehicles. Cir. Ct. Kanawha County, 
W. Va. Certiorari denied. 
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No. 04–1517. Ridenour et al. v. United States et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 397 F. 3d 
925. 

No. 04–1519. Jones v. Fulton County, Georgia. C. A. 11th 
Cir. Certiorari denied. Reported below: 126 Fed. Appx. 464. 

No. 04–1521. Stilley v. Dickey, Chief Justice, Supreme 
Court of Arkansas, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 117 Fed. Appx. 492. 

No. 04–1522. Lal v. Pennsylvania. Commw. Ct. Pa. Cer
tiorari denied. Reported below: 845 A. 2d 269. 

No. 04–1523. Lal v. Pennsylvania. Sup. Ct. Pa. Certio
rari denied. 

No. 04–1524. Ralph v. Monsanto Co. C. A. Fed. Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 510. 

No. 04–1526. Callanan v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 04–1529. Smith v. 403 C Street, LLC, et al. Ct. App. 
D. C. Certiorari denied. 

No. 04–1535. Peacock et ux. v. City of Murphy, Texas. 
C. A. 5th Cir. Certiorari denied. Reported below: 123 Fed. 
Appx. 609. 

No. 04–1536. Jaffe v. Kaiser Foundation Hospital et al. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 04–1539. Katz v. United States District Court for 
the Northern District of California. C. A. 9th Cir. Cer
tiorari denied. 

No. 04–1540. Haponik, Acting Superintendent, Green 
Haven Correctional Facility v. Fernandez. C. A. 2d Cir. 
Certiorari denied. Reported below: 402 F. 3d 111. 

No. 04–1542. PCS Nitrogen Fertilizer, L. P. v. Shaw Con

structors, Inc. C. A. 5th Cir. Certiorari denied. Reported 
below: 395 F. 3d 533. 

No. 04–1547. Southern California Water Co. v. Califor

nia Public Utilities Commission. Sup. Ct. Cal. Certiorari 
denied. 
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No. 04–1549. Green v. Office of the Sheriff’s Office, 
Consolidated City of Jacksonville, Florida. C. A. 11th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 597. 

No. 04–1550. Gillette v. Stucki. Ct. App. Mich. Certio
rari denied. 

No. 04–1551. Intermountain Sports, Inc. v. Utah Depart

ment of Transportation. Ct. App. Utah. Certiorari denied. 
Reported below: 103 P. 3d 716. 

No. 04–1553. Flagg et ux. v. Yonkers Savings & Loan 
Assn., FA, aka Yonkers Financial. C. A. 2d Cir. Certiorari 
denied. Reported below: 396 F. 3d 178. 

No. 04–1554. George v. City of Morro Bay, California. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 04–1555. Hoffinger Industries, Inc., et al. v. Bunch, 
a Minor, et al. Ct. App. Cal., 3d App. Dist. Certiorari denied. 
Reported below: 123 Cal. App. 4th 1278, 20 Cal. Rptr. 3d 780. 

No. 04–1556. Greene et al. v. Berger Singerman, P. A., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 131 
Fed. Appx. 269. 

No. 04–1557. California  Federal  Bank  v. United  
States; and 

No. 04–1709. United States v. California Federal Bank. 
C. A. Fed. Cir. Certiorari denied. Reported below: 395 F. 3d 
1263. 

No. 04–1558. Lockhart v. Hofstra University. C. A. 2d 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 31. 

No. 04–1561. Oertwig v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 471. 

No. 04–1563. Takahashi v. Law Office of Brian K. Ross. 
Ct. App. Cal., 5th App. Dist. Certiorari denied. 

No. 04–1565. Andrejic v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 04–1568. National Loan Investors, L. P. v. Denofa 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 124 
Fed. Appx. 729. 
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No. 04–1571. Okamoto, dba Supreme Auto Leasing v. 
Bank West Corp. C. A. 9th Cir. Certiorari denied. Reported 
below: 115 Fed. Appx. 410. 

No. 04–1572. Minix v. Frazier et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–1573. Dash v. Patent and Trademark Office. 
C. A. Fed. Cir. Certiorari denied. Reported below: 118 Fed. 
Appx. 488. 

No. 04–1574. Wende C. et vir v. United Methodist 
Church, New York West Area, et al. Ct. App. N. Y. Cer
tiorari denied. Reported below: 4 N. Y. 3d 293, 827 N. E. 2d 265. 

No. 04–1575. Carty v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 395 F. 3d 
1081. 

No. 04–1576. Whitfield v. Alabama Securities Commis

sion et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 125 Fed. Appx. 975. 

No. 04–1577. Lara v. State Farm Fire & Casualty Co. 
C. A. 10th Cir. Certiorari denied. Reported below: 121 Fed. 
Appx. 796. 

No. 04–1578. Salazar v. LeMaster, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 130 Fed. Appx. 
208. 

No. 04–1580. Smart et al. v. Wyeth. C. A. 3d Cir. Certio
rari denied. Reported below: 123 Fed. Appx. 465. 

No. 04–1582. Musgrave v. Hoyos, Administrative Law 
Judge, Housing Part Q, Civil Court of the City and 
County of New York. C. A. 2d Cir. Certiorari denied. Re
ported below: 115 Fed. Appx. 519. 

No. 04–1585. Abernathy v. Yukins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 114 Fed. Appx. 742. 

No. 04–1586. Castillo v. McFadden et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 399 F. 3d 993. 

No. 04–1587. Palm Beach Isles Associates et al. v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 122 Fed. Appx. 517. 
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No. 04–1588. Turner v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 04–1589. Losier v. Kalatschinow. Super. Ct. Pa. Cer
tiorari denied. Reported below: 855 A. 2d 143. 

No. 04–1590. Maxim Pharmaceuticals, Inc., et al. v. 
Crosspoint Venture Partners 1997, L. P., et al. Ct. App. 
Cal., 4th App. Dist., Div. 1. Certiorari denied. 

No. 04–1591. Primeguard Insurance Co., Inc., et al. v. 
Garamendi, Insurance Commissioner of the State of Cali

fornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 113 Fed. Appx. 750. 

No. 04–1592. Thabault v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 85 Fed. 
Appx. 257. 

No. 04–1593. Moore v. City of Asheville, North Caro

lina, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 396 F. 3d 385. 

No. 04–1594. DeWalt v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 804. 

No. 04–1595. Sellens v. American States Insurance Co. 
et al. Ct. App. Kan. Certiorari denied. Reported below: 33 
Kan. App. 2d xx, 97 P. 3d 1072. 

No. 04–1596. Saxonis v. City of Lynn, Massachusetts, 
et al. App. Ct. Mass. Certiorari denied. Reported below: 62 
Mass. App. 916, 817 N. E. 2d 793. 

No. 04–1598. Abundant Life Church, Inc. v. Tubiolo 
et ux. Ct. App. N. C. Certiorari denied. Reported below: 167 
N. C. App. 324, 605 S. E. 2d 161. 

No. 04–1599. Aparicio v. Potter, Postmaster General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 136 
Fed. Appx. 14. 

No. 04–1600. Jaco v. Missouri. Sup. Ct. Mo. Certiorari de
nied. Reported below: 156 S. W. 3d 775. 
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No. 04–1601. Lazorko, Administrator of the Estate of 
Norlie, aka Norlie-Lazorko v. Pennsylvania Hospital et 
al. Super. Ct. Pa. Certiorari denied. Reported below: 855 
A. 2d 144. 

No. 04–1603. Shore Club Condominium Assn., Inc., aka 
SC Condominium Assn., Inc. v. National Labor Relations 
Board. C. A. 11th Cir. Certiorari denied. Reported below: 
400 F. 3d 1336. 

No. 04–1604. Ware v. Oklahoma ex rel. Oklahoma Merit 
Protection Commission et al. Ct. Civ. App. Okla. Certio
rari denied. 

No. 04–1606. Benson v. Leavitt, Secretary of Health 
and Human Services. C. A. 4th Cir. Certiorari denied. Re
ported below: 112 Fed. Appx. 283. 

No. 04–1608. Leza v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 115 Fed. Appx. 761. 

No. 04–1609. County of Sacramento, California, et al. 
v. Jones. C. A. 9th Cir. Certiorari denied. Reported below: 
393 F. 3d 918. 

No. 04–1612. New York Coastal Partnership, Inc., et al. 
v. Department of the Interior et al. C. A. 2d Cir. Certio
rari denied. Reported below: 341 F. 3d 112. 

No. 04–1613. Smith v. Ohio. Ct. App. Ohio, Hamilton County. 
Certiorari denied. 

No. 04–1614. Murphy et al. v. Schwartz. App. Ct. Conn. 
Certiorari denied. 

No. 04–1616. Boulineau et al. v. Donald, Commissioner, 
Georgia Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 401 F. 3d 1273. 

No. 04–1619. Eliakim v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 884 So. 2d 57. 

No. 04–1621. Morters v. Barr et al. Ct. App. Wis. Cer
tiorari denied. Reported below: 278 Wis. 2d 813, 691 N. W. 
2d 927. 
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No. 04–1622. Strother v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 60 M. J. 476. 

No. 04–1624. Burton v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 391 F. 3d 764. 

No. 04–1625. A&F Trademark, Inc., et al. v. Tolson, Sec

retary, North Carolina Department of Revenue. Ct. App. 
N. C. Certiorari denied. Reported below: 167 N. C. App. 150, 
605 S. E. 2d 187. 

No. 04–1626. Noble v. Brinker International, Inc. C. A. 
6th Cir. Certiorari denied. Reported below: 391 F. 3d 715. 

No. 04–1627. Munson v. Gutierrez, Secretary of Com

merce, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 122 Fed. Appx. 646. 

No. 04–1628. Soler v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 62. 

No. 04–1629. St. Anne Community High School District 
No. 302 v. Norman K. et ux., Individually and as Parents 
and Next Friends of Casey K. C. A. 7th Cir. Certiorari 
denied. Reported below: 400 F. 3d 508. 

No. 04–1630. Powell v. Fidelity National Financial, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 121 
Fed. Appx. 765. 

No. 04–1633. Gilbert v. DaimlerChrysler Corp. Sup. Ct. 
Mich. Certiorari denied. Reported below: 470 Mich. 749, 685 
N. W. 2d 391. 

No. 04–1635. Lordi v. Ishee, Warden. C. A. 6th Cir. Cer
tiorari denied. Reported below: 384 F. 3d 189. 

No. 04–1636. Madden et al. v. Deloitte & Touche, LLP, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 118 
Fed. Appx. 150. 

No. 04–1637. Klapper v. Connelly et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 824. 

No. 04–1639. Chehebar v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 111 Fed. Appx. 637. 
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No. 04–1640. Wills, Individually and as Personal Rep

resentative of the Estate of Wills, Deceased v. Amerada 
Hess Corp. et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 379 F. 3d 32. 

No. 04–1641. Stainless Systems Inc. v. Nextel West Corp. 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 396 
F. 3d 922. 

No. 04–1642. Doe et al. v. Leavitt, Secretary of Health 
and Human Services, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 122 Fed. Appx. 600. 

No. 04–1643. Lapides v. Board of Regents of the Univer

sity System of Georgia. C. A. 11th Cir. Certiorari denied. 
Reported below: 127 Fed. Appx. 472. 

No. 04–1644. Savin Engineers, P. C., et al. v. Savin Corp. 
C. A. 2d Cir. Certiorari denied. Reported below: 391 F. 3d 439. 

No. 04–1645. Simmons v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 86 Conn. App. 381, 861 
A. 2d 537. 

No. 04–1646. PMI Photomagic, Ltd. v. Foto Fantasy, Inc., 
dba Fantasy Entertainment, et al. C. A. Fed. Cir. Certio
rari denied. Reported below: 123 Fed. Appx. 404. 

No. 04–1647. Harbert v. Healthcare Services Group, 
Inc. C. A. 10th Cir. Certiorari denied. Reported below: 391 
F. 3d 1140. 

No. 04–1648. Shen Manufacturing Co., Inc. v. Ritz Hotel 
Ltd. C. A. Fed. Cir. Certiorari denied. Reported below: 393 
F. 3d 1238. 

No. 04–1649. Soro v. Citicorp. C. A. 11th Cir. Certiorari 
denied. Reported below: 125 Fed. Appx. 270. 

No. 04–1650. South Carolina et al. v. Holliday Amuse

ment Company of Charleston, Inc., et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 401 F. 3d 534. 

No. 04–1651. Osahar v. United States Postal Service. 
C. A. 11th Cir. Certiorari denied. Reported below: 127 Fed. 
Appx. 471 and 472. 
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No. 04–1652. Fryer v. Workers’ Compensation Appeals 
Board of California. Ct. App. Cal., 3d App. Dist. Certio
rari denied. 

No. 04–1653. Finney v. Nugent, Judge, Superior Court 
of California, San Diego County, et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 763. 

No. 04–1654. Mayercheck v. Hathaway, Judge, Court of 
Common Pleas of Pennsylvania, Westmoreland County, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 122 
Fed. Appx. 597. 

No. 04–1656. Sutton v. RHI Hotels Inc. C. A. 9th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 793. 

No. 04–1658. United States ex rel. King v. Jackson 
County Hospital Corp. C. A. 11th Cir. Certiorari denied. 

No. 04–1659. Knox v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 400 F. 3d 519. 

No. 04–1661. Sheue-Jan Tsay v. Department of the Navy. 
C. A. Fed. Cir. Certiorari denied. Reported below: 120 Fed. 
Appx. 823. 

No. 04–1662. Uritsky v. Gonzales, Attorney General. 
C. A. 6th Cir. Certiorari denied. Reported below: 399 F. 3d 728. 

No. 04–1665. Gwin v. Maryland Motor Vehicle Adminis

tration. Ct. App. Md. Certiorari denied. Reported below: 
385 Md. 440, 869 A. 2d 822. 

No. 04–1666. Gibson v. Farcas, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 739. 

No. 04–1669. Sheshtawy et al. v. Sheshtawy. Ct. App. 
Tex., 4th Dist. Certiorari denied. Reported below: 150 S. W. 
3d 772. 

No. 04–1670. Spritzer v. Hershkop et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 105 Fed. Appx. 314. 

No. 04–1674. Ypsilanti Board of Education et al. v. Mul

bah. C. A. 6th Cir. Certiorari denied. 
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No. 04–1675. Merritt v. United States et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 129. 

No. 04–1676. Mercer v. Thomas et al. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 158 Md. App. 726, 729. 

No. 04–1677. Moultrie v. Hutchinson et al. C. A. 6th Cir. 
Certiorari denied. 

No. 04–1680. Banks v. Chase Manhattan Bank. Ct. App. 
Wis. Certiorari denied. Reported below: 277 Wis. 2d 875, 690 
N. W. 2d 885. 

No. 04–1681. Pryear v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 923 So. 2d 347. 

No. 04–1682. Miramax Film Corp. et al. v. Grosso. C. A. 
9th Cir. Certiorari denied. Reported below: 400 F. 3d 658. 

No. 04–1683. Veazey et ux. v. Ascension Parish School 
Board. C. A. 5th Cir. Certiorari denied. Reported below: 121 
Fed. Appx. 552. 

No. 04–1684. Cranmer v. Tumblebus Inc. C. A. 6th Cir. 
Certiorari denied. Reported below: 399 F. 3d 754. 

No. 04–1685. Duvall v. Sacramento Society for the Pre

vention of Cruelty to Animals et al. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 04–1686. Reilly v. Weiss et al. C. A. 3d Cir. Certio
rari denied. Reported below: 94 Fed. Appx. 969. 

No. 04–1687. Davidson et al. v. Vivra Inc. et al.; and Da

vidson v. Meehan et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 127 Fed. Appx. 923 (first judgment) and 312 
(second judgment). 

No. 04–1688. Bailey v. Clay County, Alabama, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 116 Fed. 
Appx. 248. 

No. 04–1689. Brant et al. v. Whitaker Bank, Inc. C. A. 
6th Cir. Certiorari denied. Reported below: 398 F. 3d 555. 

No. 04–1691. Moore v. Virginia. Sup. Ct. Va. Certiorari 
denied. 
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No. 04–1692. Continental Pet Technologies, Inc. v. San

doval Palacias. Ct. App. Ga. Certiorari denied. Reported 
below: 269 Ga. App. 561, 604 S. E. 2d 627. 

No. 04–1694. Asarnow v. New Jersey et al. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 04–1696. Lumumba v. Mississippi Bar. Sup. Ct. Miss. 
Certiorari denied. Reported below: 912 So. 2d 871. 

No. 04–1700. Guidi, Individually and as Executrix of 
the Estate of Guidi, et al. v. Inter-Continental Hotels 
Corp. et al. C. A. 2d Cir. Certiorari denied. Reported below: 
119 Fed. Appx. 332. 

No. 04–1701. Isen v. Federal Express Corp. C. A. 6th Cir. 
Certiorari denied. 

No. 04–1703. Forrester, Conservator of the Estate of 
Bass v. Rosa et al. C. A. 8th Cir. Certiorari denied. Re
ported below: 397 F. 3d 1047. 

No. 04–1705. Everson et al. v. Michigan Department of 
Corrections et al. C. A. 6th Cir. Certiorari denied. Re
ported below: 391 F. 3d 737. 

No. 04–1707. Otto et al. v. Western Pennsylvania Team

sters & Employers Pension Fund et al. C. A. 3d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 17. 

No. 04–1708. Misek-Falkoff v. Douglas. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 04–1711. Brokaw v. Qualcomm, Inc., et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 122 Fed. Appx. 305. 

No. 04–1713. Eagles, Ltd., et al. v. Felder. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 

No. 04–1714. Gonzales Rios v. California Department of 
Corrections. C. A. 9th Cir. Certiorari denied. 

No. 04–1715. Tamayo et al. v. Gonzales, Attorney Gen

eral. C. A. 9th Cir. Certiorari denied. Reported below: 120 
Fed. Appx. 177. 
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No. 04–1716. Madriaga Lim, Individually and on Behalf 
of All Others Similarly Situated, et al. v. Offshore Spe

cialty Fabricators, Inc. C. A. 5th Cir. Certiorari denied. 
Reported below: 404 F. 3d 898. 

No. 04–1718. Anaya et ux., as Parents of Anaya, a Minor 
v. Douglas County, Nebraska. Sup. Ct. Neb. Certiorari de
nied. Reported below: 269 Neb. 552, 694 N. W. 2d 601. 

No. 04–1720. Medlin v. Commissioner of Internal Reve

nue. C. A. 11th Cir. Certiorari denied. Reported below: 138 
Fed. Appx. 298. 

No. 04–1721. Barnhardt v. Woodford, Director, Califor

nia Department of Corrections. C. A. 9th Cir. Certiorari 
denied. 

No. 04–1722. Willman et al. v. St. Paul Fire & Marine 
Insurance Co. C. A. 6th Cir. Certiorari denied. Reported 
below: 124 Fed. Appx. 426. 

No. 04–1725. Fitzpatrick v. Department of Justice. C. A. 
Fed. Cir. Certiorari denied. Reported below: 116 Fed. Appx. 
285. 

No. 04–1726. Herbert v. Cain. C. A. 2d Cir. Certiorari de
nied. Reported below: 129 Fed. Appx. 644. 

No. 04–1728. Caldwell et al. v. United States. C. A. 
Fed. Cir. Certiorari denied. Reported below: 391 F. 3d 1226. 

No. 04–1730. Schwiegerath v. Schwiegerath. Sup. Ct. 
Colo. Certiorari denied. 

No. 04–1731. Bennett v. Society of Lloyd’s. C. A. 10th 
Cir. Certiorari denied. Reported below: 402 F. 3d 982. 

No. 04–1732. Anderson v. Wade et al. Sup. Ct. N. C. Cer
tiorari denied. 

No. 04–1733. French v. Jackson et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–1735. Southern Oregon Barter Fair v. Oregon. 
C. A. 9th Cir. Certiorari denied. Reported below: 372 F. 3d 
1128. 
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No. 04–1736. Enright v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 04–1737. Coast Automotive Group, Ltd. v. Volkswa

gen Credit, Inc., et al. C. A. 3d Cir. Certiorari denied. Re
ported below: 119 Fed. Appx. 419. 

No. 04–1738. Silvers v. Sony Pictures Entertainment, 
Inc. C. A. 9th Cir. Certiorari denied. Reported below: 402 
F. 3d 881. 

No. 04–1741. Wilson, By and Through Her Next Friend 
and Mother, Wilson v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 524. 

No. 04–8253. Lopez, aka Chan v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 372 F. 3d 86 and 100 
Fed. Appx. 32. 

No. 04–8277. White v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 891 So. 2d 502. 

No. 04–8624. Griffith v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 334 Ill. App. 3d 98, 777 
N. E. 2d 459. 

No. 04–8660. Rios v. Ryan, Acting Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 390 F. 3d 1082. 

No. 04–8765. Dowdy v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 04–8938. Mejia v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. Reported below: 348 Ill. App. 3d 1089, 868 N. E. 
2d 1100. 

No. 04–8959. Daffin v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–8980. Camper v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 F. 3d 1073. 

No. 04–8996. Sargent v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 04–9054. Hale v. Florida. Sup. Ct. Fla. Certiorari de
nied. Reported below: 891 So. 2d 517. 

No. 04–9072. Fields v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–9116. Thom v. Gonzales, Attorney General. C. A. 
2d Cir. Certiorari denied. Reported below: 369 F. 3d 158. 

No. 04–9139. Stoddard v. Idaho. Ct. App. Idaho. Certio
rari denied. Reported below: ––– Idaho –––, 123 P. 3d 211. 

No. 04–9356. Clemons v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re
ported below: 381 F. 3d 744. 

No. 04–9437. Glover v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 382 F. 3d 1110. 

No. 04–9444. Ritchie v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 809 N. E. 2d 258. 

No. 04–9454. Brooks v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 11 App. Div. 
3d 705, 783 N. Y. S. 2d 287. 

No. 04–9488. Madrid-Manriquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 117 Fed. Appx. 367. 

No. 04–9510. Hillhouse v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 04–9517. Mares v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 402 F. 3d 511. 

No. 04–9535. Villegas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 785. 

No. 04–9538. Bazilio v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 111 Fed. Appx. 699. 

No. 04–9556. Bonilla v. Ramirez-Palmer, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 116 Fed. Appx. 903. 

No. 04–9561. Gates v. Discovery Communications Inc. 
et al. Sup. Ct. Cal. Certiorari denied. Reported below: 34 
Cal. 4th 679, 101 P. 3d 552. 
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No. 04–9627. Ballinger v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 395 F. 3d 1218. 

No. 04–9631. Davila v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 04–9642. Thomas v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 04–9657. Horning v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 34 Cal. 4th 871, 102 P. 3d 228. 

No. 04–9671. Rivera v. Hawaii. Sup. Ct. Haw. Certiorari 
denied. Reported below: 106 Haw. 146, 102 P. 3d 1044. 

No. 04–9690. Williams v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 578 Pa. 504, 854 A. 2d 440. 

No. 04–9692. Southwood v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 04–9702. Mooney v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–9710. Winkles v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 894 So. 2d 842. 

No. 04–9731. Archer v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 04–9740. Logan v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 978. 

No. 04–9783. Nicholas v. California. Sup. Ct. Cal. Cer
tiorari denied. Reported below: 34 Cal. 4th 614, 101 P. 3d 509. 

No. 04–9795. Hamzah v. Federal Express Ground Pack

age System, Inc. C. A. 7th Cir. Certiorari denied. 

No. 04–9878. Little v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–9880. Crain v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 894 So. 2d 59. 

No. 04–9881. Cole v. Tennessee. Sup. Ct. Tenn. Certio
rari denied. Reported below: 155 S. W. 3d 885. 
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No. 04–9885. Morgan v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 359 N. C. 131, 604 S. E. 
2d 886. 

No. 04–9889. Cooks v. Newland, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 395 F. 3d 1077. 

No. 04–9890. Millsap v. Ryan, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–9891. Thompson v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 359 N. C. 77, 604 S. E. 
2d 850. 

No. 04–9892. White v. Wellcare Medicare. C. A. 11th Cir. 
Certiorari denied. 

No. 04–9893. Turner v. Kelly, Superintendent, Central 
Mississippi Correctional Facility. C. A. 5th Cir. Certio
rari denied. 

No. 04–9896. Boyle v. Phillips, Warden. C. A. 2d Cir. 
Certiorari denied. 

No. 04–9898. Ocean v. Cunningham, Superintendent, 
Woodbourne Correctional Facility. C. A. 2d Cir. Certio
rari denied. Reported below: 120 Fed. Appx. 392. 

No. 04–9899. Moore v. Fahey et al. C. A. 4th Cir. Certio
rari denied. Reported below: 118 Fed. Appx. 775. 

No. 04–9900. Penigar v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–9903. Todd v. Leibach, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 04–9909. Ostrander v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 849 A. 2d 608. 

No. 04–9910. Paz v. Gonzales, Attorney General. C. A. 
8th Cir. Certiorari denied. Reported below: 113 Fed. Appx. 76. 

No. 04–9912. Cox v. Oregon. Sup. Ct. Ore. Certiorari de
nied. Reported below: 337 Ore. 477, 98 P. 3d 1103. 
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No. 04–9913. Williams v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 462. 

No. 04–9915. Morant v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–9918. Ramirez v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
398 F. 3d 691. 

No. 04–9919. Stroud v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 895 So. 2d 1083. 

No. 04–9921. Provenzano v. Provenzano. App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 351 Ill. App. 3d 1180, 
876 N. E. 2d 327. 

No. 04–9922. Luker v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 395 F. 3d 830. 

No. 04–9924. Jones v. Mitchell, Correctional Adminis

trator IV, Mountain View Correctional Institution. C. A. 
4th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 846. 

No. 04–9927. Davis v. Devore, aka Joyave. C. A. 4th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 200. 

No. 04–9928. Smith v. Rudicel et al. C. A. 10th Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 906. 

No. 04–9931. Blakeney v. Dauphin County Prison et al. 
C. A. 3d Cir. Certiorari denied. 

No. 04–9933. Thorson v. Mississippi. Sup. Ct. Miss. Cer
tiorari denied. Reported below: 895 So. 2d 85. 

No. 04–9935. McManus v. Indiana. Sup. Ct. Ind. Certio
rari denied. Reported below: 814 N. E. 2d 253. 

No. 04–9942. Jacobs v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 125 Fed. Appx. 518. 

No. 04–9943. Link v. Pitcher, Warden. C. A. 6th Cir. Cer
tiorari denied. 
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No. 04–9944. Kirk v. Hines, Warden. C. A. 10th Cir. Cer
tiorari denied. Reported below: 118 Fed. Appx. 431. 

No. 04–9946. King v. Reid et al. C. A. 2d Cir. Certiorari 
denied. 

No. 04–9947. Pineda v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 04–9954. Stampone v. Scottrade Financial Services 
et al. C. A. 3d Cir. Certiorari denied. 

No. 04–9955. Stampone v. Fazio et al. C. A. 3d Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 626. 

No. 04–9959. Ortiz v. Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 869 A. 2d 285. 

No. 04–9962. Toney v. Briley, Warden, et al. App. Ct. 
Ill., 3d Dist. Certiorari denied. Reported below: 351 Ill. App. 
3d 295, 813 N. E. 2d 758. 

No. 04–9963. Juarez v. United States District Court for 
the Eastern District of California. C. A. 9th Cir. Certio
rari denied. 

No. 04–9965. Lindsey v. State Correctional Institution 
at Coal Township et al. C. A. 3d Cir. Certiorari denied. 

No. 04–9969. Briones v. Castro, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 115 Fed. Appx. 403. 

No. 04–9972. Allen v. Utah. Sup. Ct. Utah. Certiorari de
nied. Reported below: 108 P. 3d 730. 

No. 04–9973. Barber v. Perdue, Governor of Georgia. 
C. A. 11th Cir. Certiorari denied. 

No. 04–9974. Wheeler v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–9976. Benitez v. Burge, Superintendent, Auburn 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–9980. Johnson v. Harvey, Attorney General of 
New Jersey, et al. C. A. 3d Cir. Certiorari denied. 
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No. 04–9983. Love v. Veltri, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 04–9986. Watson v. Howard, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 910. 

No. 04–9988. Pinero v. Verdini, Superintendent, Massa

chusetts Correctional Institution at Shirley. C. A. 1st 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 410. 

No. 04–9993. Doughty v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–9995. Streeter v. McCabe, Superintendent, Har

nett Correctional Institution. C. A. 4th Cir. Certiorari 
denied. Reported below: 120 Fed. Appx. 485. 

No. 04–9997. Milks v. Florida. Sup. Ct. Fla. Certiorari de
nied. Reported below: 894 So. 2d 924. 

No. 04–9998. Young v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 34 Cal. 4th 1149, 105 P. 3d 487. 

No. 04–9999. Atwell v. Hart County, Kentucky, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 122 Fed. 
Appx. 215. 

No. 04–10001. Frailey v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 855 A. 2d 131. 

No. 04–10002. Hobbs v. Boy Scouts of America, Inc., et al. 
Ct. App. Mo., Western Dist. Certiorari denied. Reported below: 
152 S. W. 3d 367. 

No. 04–10004. Francis v. Duncan, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 04–10005. Flores v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 04–10008. Hanno v. Standard Federal Bank for Sav

ing, nka TCF Bank. App. Ct. Ill., 1st Dist. Certiorari denied. 
Reported below: 346 Ill. App. 3d 1170, 866 N. E. 2d 709. 
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No. 04–10009. Foy v. Fischer, Superintendent, Sing Sing 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–10012. Holloway v. MCI Telephone Co. et al. 
C. A. 9th Cir. Certiorari denied. 

No. 04–10014. Woolridge v. Vonghn, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10015. Kendrick v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10017. Taylor v. Division of Delaware Police 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 122 
Fed. Appx. 598. 

No. 04–10021. Copper v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 351 Ill. App. 3d 1178, 876 
N. E. 2d 326. 

No. 04–10023. Barawskas v. Michigan. Cir. Ct. Wayne 
County, Mich. Certiorari denied. 

No. 04–10024. Thomas v. Louisiana. Sup. Ct. La. Certio
rari denied. Reported below: 896 So. 2d 57. 

No. 04–10025. Vora v. City of Johnstown, Pennsylvania. 
C. A. 3d Cir. Certiorari denied. 

No. 04–10026. Vora v. Pennsylvania. C. A. 3d Cir. Certio
rari denied. 

No. 04–10027. Vora v. Pennsylvania Department of Pub

lic Welfare. C. A. 3d Cir. Certiorari denied. 

No. 04–10028. Vora v. Janciga. C. A. 3d Cir. Certiorari 
denied. 

No. 04–10029. Monterroso v. California. Sup. Ct. Cal. 
Certiorari denied. Reported below: 34 Cal. 4th 743, 101 P. 3d 956. 

No. 04–10030. Mehta v. Des Plaines Development Ltd., 
ta Harrah’s Joliet Casino & Hotel, et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 276. 

No. 04–10031. Jackson v. Ray, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 390 F. 3d 1254. 
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No. 04–10032. Lee v. Barnhart, Commissioner of Social 
Security. C. A. 11th Cir. Certiorari denied. Reported below: 
125 Fed. Appx. 981. 

No. 04–10040. Dougherty v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 580 Pa. 183, 860 A. 2d 31. 

No. 04–10042. Dodd v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 100 P. 3d 1017. 

No. 04–10043. Scarberry v. Siddiq. C. A. 11th Cir. Certio
rari denied. 

No. 04–10045. Robinson v. Conway, Superintendent, 
Attica Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 04–10046. Harlow, aka Sigwolf v. Wyoming. Sup. Ct. 
Wyo. Certiorari denied. Reported below: 105 P. 3d 1049. 

No. 04–10047. Harris v. Texas. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 04–10052. Watson v. Home Depot U. S. A., Inc. C. A. 
7th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 178. 

No. 04–10053. Wipf v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 397 F. 3d 677. 

No. 04–10054. Algoe v. Kniss. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 

No. 04–10056. Bellon v. Idaho. Ct. App. Idaho. Certio
rari denied. 

No. 04–10057. Bennett v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 04–10058. Barley v. Virginia. Sup. Ct. Va. Certio
rari denied. 

No. 04–10066. Loud v. Kane, Warden. C. A. 9th Cir. Cer
tiorari denied. 

No. 04–10069. Swank v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 
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No. 04–10070. Smith v. Sims. C. A. 4th Cir. Certiorari de
nied. Reported below: 121 Fed. Appx. 502. 

No. 04–10072. Lynex v. Ryan, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10074. Mills v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 04–10075. Vega v. Portuondo, Superintendent, Shaw

angunk Correctional Facility. C. A. 2d Cir. Certiorari 
denied. Reported below: 120 Fed. Appx. 380. 

No. 04–10077. Papay v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 119 Fed. Appx. 800. 

No. 04–10080. Wilson v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10081. Tolbert v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 94, 820 
N. E. 2d 6. 

No. 04–10082. Tory v. Bassett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 512. 

No. 04–10083. Whitehorn v. Texas. Ct. App. Tex., 10th 
Dist. Certiorari denied. 

No. 04–10084. Williams v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 118 Fed. Appx. 346. 

No. 04–10087. Davis v. Montana et al. Sup. Ct. Mont. 
Certiorari denied. Reported below: 325 Mont. 406, 106 P. 3d 133. 

No. 04–10088. Coleman v. Vasquez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10094. Williams v. Eau Claire Public Schools. 
C. A. 6th Cir. Certiorari denied. Reported below: 397 F. 3d 441. 

No. 04–10096. Page v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 04–10098. Smith v. Hartman et al. Ct. App. Ohio, 
Wayne County. Certiorari denied. 
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No. 04–10099. Smith v. Champagne, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10100. Ponder v. Chatman, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 271. 

No. 04–10101. Hicks v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 126 Fed. Appx. 341. 

No. 04–10107. Cotton v. Fulgenzie et al. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10110. Robinson v. Currie et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 276. 

No. 04–10111. Berry v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10114. Montanez v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 900 So. 2d 566. 

No. 04–10115. Coleman v. Court of Common Pleas of 
Pennsylvania, Allegheny County. Sup. Ct. Pa. Certiorari 
denied. 

No. 04–10116. Conic v. Michigan. Cir. Ct. Saginaw County, 
Mich. Certiorari denied. 

No. 04–10117. Lane v. Arkansas et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 114 Fed. Appx. 771. 

No. 04–10118. Hayes, as Guardian and Parent of Perez 
et al., Minor Children, et al. v. Garcia et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 858. 

No. 04–10119. Fitts v. Martin et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10120. Hoke v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 04–10121. Horvat v. PJAX, Inc. C. A. 3d Cir. Certio
rari denied. 

No. 04–10122. Hutchison v. Missouri. Sup. Ct. Mo. Cer
tiorari denied. Reported below: 150 S. W. 3d 292. 
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No. 04–10124. Hayes v. Baltimore City Board of Elec

tions. Ct. Sp. App. Md. Certiorari denied. 

No. 04–10125. Hunt v. Roberts, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 126 Fed. Appx. 915. 

No. 04–10126. Gordon v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 871 So. 2d 959. 

No. 04–10128. Hawkins v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10129. Gibson v. Louisiana et al. Sup. Ct. La. 
Certiorari denied. Reported below: 899 So. 2d 8. 

No. 04–10131. Hall v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 04–10132. Hajrusi v. Minnesota. Ct. App. Minn. Cer
tiorari denied. 

No. 04–10134. Anthony v. United States District Court 
for the Eastern District of Michigan. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10136. Boyce v. Arizona. Ct. App. Ariz. Certio
rari denied. 

No. 04–10138. Stearns v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 04–10139. Bailey-El v. Corcoran et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 111 Fed. Appx. 705. 

No. 04–10140. Roy v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 04–10142. Gossett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 757. 

No. 04–10144. Hann v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 04–10146. Isom v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 901 So. 2d 132. 
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No. 04–10147. Hernandez v. Nebraska. Sup. Ct. Neb. 
Certiorari denied. Reported below: 268 Neb. 934, 689 N. W. 
2d 579. 

No. 04–10148. Hutchins v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 04–10149. Headrick v. Lehman, Secretary, Washing

ton Department of Corrections, et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 116 Fed. Appx. 920. 

No. 04–10151. Guinn, aka Quinn v. Dretke, Director, 
Texas Department of Criminal Justice, Correctional In

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10153. Thomas v. Pan American Tire Co. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10154. Hudson v. Kapture, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 107 Fed. Appx. 466. 

No. 04–10155. Haims v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re
ported below: 114 Fed. Appx. 16. 

No. 04–10156. Medina Gandarina v. Huerta. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10157. Harvey v. Stalder, Secretary, Louisiana 
Department of Public Safety and Corrections, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 130 Fed. 
Appx. 654. 

No. 04–10158. Ford v. Armstrong. C. A. 5th Cir. Certio
rari denied. 

No. 04–10160. Hembree v. Delaware. Sup. Ct. Del. Cer
tiorari denied. Reported below: 869 A. 2d 327. 

No. 04–10162. Harris v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10163. Hallman v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 876 So. 2d 662. 
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No. 04–10164. Irvin v. Colorado. Ct. App. Colo. Certio
rari denied. 

No. 04–10167. Sharpley v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 399 F. 3d 123. 

No. 04–10168. Roberson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 53. 

No. 04–10169. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 646. 

No. 04–10170. Lamkin v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 04–10172. Dever v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 04–10177. Morrow v. American Society of Composers, 
Authors and Publishers. C. A. 3d Cir. Certiorari denied. 
Reported below: 122 Fed. Appx. 598. 

No. 04–10183. Vargas-DeLeon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 124 Fed. Appx. 854. 

No. 04–10184. Thacker v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
396 F. 3d 607. 

No. 04–10186. Morgans v. Woodford, Director, Califor

nia Department of Corrections. C. A. 9th Cir. Certiorari 
denied. Reported below: 122 Fed. Appx. 366. 

No. 04–10187. McAfee v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10189. Stewart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 269. 

No. 04–10191. Calvin v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 04–10192. Snyder v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 04–10194. Key v. Bett, Warden. C. A. 7th Cir. Certio
rari denied. 

No. 04–10195. Bryant v. Kentucky. Sup. Ct. Ky. Certio
rari denied. 

No. 04–10196. Bell v. Yarborough, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10197. Jones v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 04–10198. Lambert v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10202. Williams v. Wisconsin. Sup. Ct. Wis. Cer
tiorari denied. Reported below: 277 Wis. 2d 154, 691 N. W. 
2d 355. 

No. 04–10206. Yekimoff v. Seastrand et al. C. A. 1st Cir. 
Certiorari denied. 

No. 04–10207. Partin v. Arkansas. C. A. 8th Cir. Certio
rari denied. 

No. 04–10209. Nelson v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 04–10214. Bogle v. Oregon ex rel. Department of 
Human Services et al. Ct. App. Ore. Certiorari denied. 
Reported below: 196 Ore. App. 241, 102 P. 3d 150. 

No. 04–10215. Blackwell v. Williamson. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10216. Rouse v. Kennedy. Sup. Ct. Mich. Certio
rari denied. 

No. 04–10217. Menjivar v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 04–10223. Frangie v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 04–10224. Jackson v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari 
denied. 
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No. 04–10225. Marshall v. Maze et al. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10226. Lawrence v. O’Neil Buick, Inc. C. A. 3d 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 457. 

No. 04–10231. C. D. v. McKean County Children and 
Youth Services. Super. Ct. Pa. Certiorari denied. Reported 
below: 858 A. 2d 1288. 

No. 04–10232. Glover v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 119 Fed. Appx. 503. 

No. 04–10234. Maxwell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 386 F. 3d 1042. 

No. 04–10236. Jackson v. Concealed and Refused To Be 
Conceded Facts et al. C. A. 2d Cir. Certiorari denied. 

No. 04–10239. Rexelle v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 04–10240. Snow v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 04–10241. Parson v. Wilmer Hutchins Independent 
School District. C. A. 5th Cir. Certiorari denied. Reported 
below: 112 Fed. Appx. 995. 

No. 04–10244. Turner v. Ulibarri, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 889. 

No. 04–10246. Harrison v. Green, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 
952. 

No. 04–10247. Hultz v. Kemna, Superintendent, Cross

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 04–10250. Hale v. Mathis et al. C. A. 8th Cir. Certio
rari denied. 

No. 04–10254. White v. Ortiz, Executive Director, Colo

rado Department of Corrections, et al. Sup. Ct. Colo. 
Certiorari denied. 
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No. 04–10256. Holmes v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio
rari denied. 

No. 04–10258. Green v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10260. Floyd v. Lord & Taylor. C. A. 2d Cir. Cer
tiorari denied. Reported below: 96 Fed. Appx. 792. 

No. 04–10261. Edmond v. Robinson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 297. 

No. 04–10263. Diddlemeyer v. Mississippi. Sup. Ct. Miss. 
Certiorari denied. 

No. 04–10264. Colvin v. Curtis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10265. Crawford v. Iowa. Dist. Ct. Scott County, 
Iowa. Certiorari denied. 

No. 04–10266. Wood v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 895 So. 2d 413. 

No. 04–10267. Kohser v. Meshbesher & Associates, P. A. 
Sup. Ct. Minn. Certiorari denied. 

No. 04–10268. Kahn v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 298. 

No. 04–10269. Turcus v. Oakland County Sheriff’s De

partment et al. C. A. 6th Cir. Certiorari denied. 

No. 04–10271. Akers v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 04–10272. Boyd v. Winters et al. C. A. 5th Cir. Cer
tiorari denied. Reported below: 112 Fed. Appx. 366. 

No. 04–10273. Anderson v. Maryland et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 154. 

No. 04–10275. Billinger v. Bell Atlantic et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 124 Fed. Appx. 669. 
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No. 04–10278. Self v. Woodford, Director, California De

partment of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 04–10279. Syriani v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 706. 

No. 04–10280. Reed v. Home Depot U. S. A., Inc. C. A. 8th 
Cir. Certiorari denied. Reported below: 119 Fed. Appx. 16. 

No. 04–10281. Paalan v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 817. 

No. 04–10282. Janneh v. Endvest, Inc., et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 64 Fed. Appx. 814. 

No. 04–10285. Downing v. Helling, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 778. 

No. 04–10286. Ramos v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 34 Cal. 4th 494, 101 P. 3d 478. 

No. 04–10289. McCreary v. Kentucky. Sup. Ct. Ky. Cer
tiorari denied. 

No. 04–10290. Jones v. Greer, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 04–10291. Moats v. United States District Court for 
the Southern District of Alabama; Moats v. Whetstone 
et al.; Moats v. Whetstone et al.; and Moats v. Whetstone 
et al. C. A. 11th Cir. Certiorari denied. 

No. 04–10297. Dorsett v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 04–10298. Boettner v. Raimer et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 711. 

No. 04–10299. Dannenberg v. Brown, Warden, et al. 
Sup. Ct. Cal. Certiorari denied. Reported below: 34 Cal. 4th 
1061, 104 P. 3d 783. 

No. 04–10300. Cox v. Burger, Warden. C. A. 8th Cir. Cer
tiorari denied. Reported below: 398 F. 3d 1025. 

No. 04–10301. Warfield v. Dollison. C. A. 8th Cir. Cer
tiorari denied. Reported below: 113 Fed. Appx. 192. 
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No. 04–10302. Costa v. Young et al. C. A. 1st Cir. Certio
rari denied. 

No. 04–10303. Lann v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 111 
Fed. Appx. 236. 

No. 04–10304. Diamondstone v. Washington State Bar 
Assn. et al. Sup. Ct. Wash. Certiorari denied. Reported 
below: 153 Wash. 2d 430, 105 P. 3d 1. 

No. 04–10306. Bowman v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 898 So. 2d 79. 

No. 04–10307. Kerusenko v. New Jersey et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 115 Fed. Appx. 583. 

No. 04–10308. Kalasho v. Republic of Iraq et al. C. A. 
6th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 27. 

No. 04–10309. Peeler v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 271 Conn. 338, 857 A. 2d 808. 

No. 04–10310. Van McHone v. Polk, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 392 F. 3d 691. 

No. 04–10311. Neufeld v. California State Board of 
Equalization. Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 124 Cal. App. 4th 1471, 22 Cal. Rptr. 3d 423. 

No. 04–10312. Merit v. Southeastern Pennsylvania 
Transit Authority. C. A. 3d Cir. Certiorari denied. Re
ported below: 122 Fed. Appx. 598. 

No. 04–10313. Dyer v. Georgia. Sup. Ct. Ga. Certiorari de
nied. Reported below: 278 Ga. 656, 604 S. E. 2d 756. 

No. 04–10315. Lopez v. Ortiz, Administrator, East Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 04–10316. McCurdy v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10317. Page v. Yarborough, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 04–10318. Miller v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 04–10319. Sutton v. Solis, California. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10320. Rodriguez v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10321. Smith v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 122 Fed. Appx. 45. 

No. 04–10323. Bortolon v. Ryan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10325. Daniel v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 906 So. 2d 991. 

No. 04–10326. Hinton v. Uchtman, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 395 F. 3d 810. 

No. 04–10329. Grant v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 590. 

No. 04–10331. Gapen v. Ohio. Sup. Ct. Ohio. Certiorari de
nied. Reported below: 104 Ohio St. 3d 358, 819 N. E. 2d 1047. 

No. 04–10336. Palompelli v. Smith, Superintendent, 
Shawangunk Correctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 04–10337. Parker v. Denson, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10340. Anderson v. Woodford, Director, Califor

nia Department of Corrections. C. A. 9th Cir. Certiorari 
denied. Reported below: 397 F. 3d 1175. 

No. 04–10341. Childs v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 04–10342. Benton v. Ozmint, Director, South Caro

lina Department of Corrections, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 987. 
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No. 04–10344. Al-Hakim v. Causseaux, Chief Deputy 
Clerk, Supreme Court of Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 902 So. 2d 789. 

No. 04–10345. Samuel v. Carroll, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 04–10346. Richardson v. Florida. Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 895 So. 2d 1170. 

No. 04–10347. Renee v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. 

No. 04–10348. Curtis v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 312, 820 
N. E. 2d 1116. 

No. 04–10349. Zakaria v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 121 Fed. Appx. 514. 

No. 04–10353. Goodman v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 347 Ill. App. 3d 278, 806 
N. E. 2d 1124. 

No. 04–10354. Ferri v. Roddey et al. C. A. 3d Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 597. 

No. 04–10355. Harris v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 864 A. 2d 578. 

No. 04–10356. Hemingway v. Florida. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 889 So. 2d 921. 

No. 04–10357. Gordon v. Smith. C. A. 9th Cir. Certiorari 
denied. 

No. 04–10358. Hudler v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10359. Medina Gandarina v. Giurbino, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 04–10360. Hawkins v. Jarvis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 114 Fed. Appx. 114. 
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No. 04–10361. Hinkle v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 04–10362. Garcia-Lopez v. Farwell, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 125 Fed. 
Appx. 117. 

No. 04–10363. Harris v. Louisiana. Sup. Ct. La. Certio
rari denied. Reported below: 892 So. 2d 1238. 

No. 04–10364. Miller-Bates v. Wachovia Bank, N. A. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 04–10366. Buckley v. Social Security Administra

tion. C. A. Fed. Cir. Certiorari denied. Reported below: 120 
Fed. Appx. 360. 

No. 04–10367. Taek Sang Yoon v. Giurbino, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 04–10370. Colon v. Connecticut. Sup. Ct. Conn. Cer
tiorari denied. Reported below: 272 Conn. 106, 864 A. 2d 666. 

No. 04–10372. Howard v. Crawford, Director, Nevada De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 04–10376. Frisbee v. Yarborough, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10380. Holloway v. Money, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10381. Rowell v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
398 F. 3d 370. 

No. 04–10383. Prevenslik v. University of Chicago et al. 
C. A. 3d Cir. Certiorari denied. 

No. 04–10384. Pratt v. Wiley, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 04–10386. Metzenbaum v. Department of Homeland 
Security. C. A. Fed. Cir. Certiorari denied. Reported below: 
122 Fed. Appx. 476. 
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No. 04–10389. Westbury v. Dorchester County, South 
Carolina, et al. Ct. App. S. C. Certiorari denied. 

No. 04–10390. Jones v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 33 Kan. App. 2d xxv, 100 P. 3d 628. 

No. 04–10391. Dickerson v. Kansas. Ct. App. Kan. Certio
rari denied. Reported below: 33 Kan. App. 2d xiv, 100 P. 3d 628. 

No. 04–10392. Cortez-Rocha v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 394 F. 3d 1115. 

No. 04–10396. Johnson v. Ortiz, Administrator, East Jer

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 392 F. 3d 551. 

No. 04–10397. Lee v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 04–10400. Levi v. Yarborough, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 195. 

No. 04–10401. Norfleet v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10402. Peyton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 401 F. 3d 471. 

No. 04–10403. Saitta v. Yarborough, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 121 Fed. Appx. 223. 

No. 04–10404. Luna-Santana v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 128 Fed. Appx. 42. 

No. 04–10405. Serrano-Beauvaix v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 400 F. 3d 50. 

No. 04–10406. Stephan v. Michigan. Ct. App. Mich. Cer
tiorari denied. 

No. 04–10407. Marsh, aka Marrs v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 04–10408. Parrish v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10409. Marquez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 570. 
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No. 04–10410. Creason v. Kansas. Ct. App. Kan. Certio
rari denied. Reported below: 33 Kan. App. 2d 114, 98 P. 3d 985. 

No. 04–10411. Winston v. Virginia. Sup. Ct. Va. Certio
rari denied. Reported below: 268 Va. 564, 604 S. E. 2d 21. 

No. 04–10412. Velazquez v. Massachusetts. App. Ct. 
Mass. Certiorari denied. Reported below: 61 Mass. App. 667, 
814 N. E. 2d 356. 

No. 04–10413. Martinez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10414. Lee v. Folina, Superintendent, State Cor

rectional Institution at Greene, et al. C. A. 3d Cir. Cer
tiorari denied. 

No. 04–10415. Lonelyss v. Mendoza-Powers, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 04–10416. Loggins v. Purkett, Superintendent, East

ern Reception, Diagnostic and Correctional Center. 
Sup. Ct. Mo. Certiorari denied. 

No. 04–10417. Martinez v. Giurbino, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 120 Fed. Appx. 157. 

No. 04–10418. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 04–10419. Jackson v. Ferrell, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 04–10420. Smith v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 359 N. C. 199, 607 S. E. 
2d 607. 

No. 04–10422. White v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 54. 

No. 04–10423. Dorrough, aka Wayne v. Wayne. Dist. Ct. 
App. Fla., 5th Dist. Certiorari denied. Reported below: 881 So. 
2d 1173. 

No. 04–10424. Williams v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 04–10425. Wilson v. Early, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10426. Villasenor v. California Victim Compensa

tion and Government Claims Board et al. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10427. Washington v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10428. Cunningham v. Ohio. Sup. Ct. Ohio. Certio
rari denied. Reported below: 105 Ohio St. 3d 197, 824 N. E. 
2d 504. 

No. 04–10430. Badru v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 04–10431. Virgo v. United States Customs Service. 
C. A. 2d Cir. Certiorari denied. Reported below: 123 Fed. 
Appx. 418. 

No. 04–10432. Blount v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 04–10434. Wilson v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 121 Fed. Appx. 502. 

No. 04–10435. Becker v. Bradshaw, Warden. Ct. App. 
Ohio, Richland County. Certiorari denied. 

No. 04–10436. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 92. 

No. 04–10438. Windolff v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10439. Ullrich v. Sonnen, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 989. 

No. 04–10440. Williams v. United States District Court 
for the Eastern District of Virginia. C. A. 4th Cir. Cer
tiorari denied. Reported below: 119 Fed. Appx. 557. 

No. 04–10441. Thomas v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 04–10442. Williams v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 168 N. C. App. 409, 607 
S. E. 2d 706. 

No. 04–10443. Bailey-El v. Compton, Warden, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 123 Fed. 
Appx. 580. 

No. 04–10444. McClaine-Bey v. Bouchard, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 04–10445. Small v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 415. 

No. 04–10446. Rivera-Rosa, aka Ruiz-Fernandez v. 
United States. C. A. 5th Cir. Certiorari denied. 

No. 04–10447. Jean-Baptiste v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 395 F. 3d 1190. 

No. 04–10448. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 121 Fed. Appx. 177. 

No. 04–10449. Keeter v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. Reported below: 175 S. W. 3d 756. 

No. 04–10450. Edwards v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10451. Shelton v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 04–10452. West v. Litscher et al. C. A. 7th Cir. Cer
tiorari denied. 

No. 04–10453. Alfonso v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 04–10454. Plummer v. Hornung, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10455. Binney v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 362 S. C. 353, 608 S. E. 
2d 418. 

No. 04–10458. Morgan v. Michigan Department of Cor

rections. Ct. App. Mich. Certiorari denied. 
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No. 04–10459. Neill v. Texas. Ct. App. Tex., 4th Dist. Cer
tiorari denied. 

No. 04–10460. McElhaney v. United States et al. C. A. 
6th Cir. Certiorari denied. 

No. 04–10461. Cannady v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 896 So. 2d 749. 

No. 04–10462. Roman v. Wigger, Superintendent, Albany 
County Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 04–10463. Martinez Renteria v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 04–10464. Robbins v. Colorado. Sup. Ct. Colo. Certio
rari denied. Reported below: 107 P. 3d 384. 

No. 04–10466. Steen v. North Dakota. Sup. Ct. N. D. 
Certiorari denied. Reported below: 690 N. W. 2d 239. 

No. 04–10467. Escamilla v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 821. 

No. 04–10468. Ronquillo Palma v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 04–10469. Carnohan v. Newcomb. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 04–10470. Mora v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 898 So. 2d 80. 

No. 04–10471. Faulkner v. Tennessee. Sup. Ct. Tenn. 
Certiorari denied. Reported below: 154 S. W. 3d 48. 

No. 04–10473. Wolf et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 127 Fed. Appx. 499. 

No. 04–10474. Bansal v. Acosta. C. A. 5th Cir. Certiorari 
denied. Reported below: 117 Fed. Appx. 372. 

No. 04–10475. Chumpia v. Michigan State University 
et al. C. A. 6th Cir. Certiorari denied. 
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No. 04–10476. Delevaux v. Crosby, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de
nied. Reported below: 127 Fed. Appx. 471. 

No. 04–10477. Sherkat v. Kansas. Ct. App. Kan. Certio
rari denied. Reported below: 33 Kan. App. 2d xxx, 103 P. 3d 502. 

No. 04–10479. Hunter v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 395 F. 3d 1196. 

No. 04–10480. Harbans v. Evans, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 04–10481. Evans v. Delaware. Sup. Ct. Del. Certio
rari denied. Reported below: 872 A. 2d 539. 

No. 04–10482. Hampton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 734. 

No. 04–10483. Hamberlin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 450. 

No. 04–10484. Fleming v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 04–10485. Harshman v. Arizona; and Harshman v. Ari

zona State Board of Regents et al. Ct. App. Ariz. Certio
rari denied. 

No. 04–10486. Garcia v. Illinois Department of Children 
and Family Services et al. App. Ct. Ill., 1st Dist. Certiorari 
denied. 

No. 04–10488. Najmehchi v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 569. 

No. 04–10489. Juma-Pineda v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 400 F. 3d 50. 

No. 04–10490. Martinez Carreon v. Arizona. Sup. Ct. 
Ariz. Certiorari denied. Reported below: 210 Ariz. 54, 107 P. 
3d 900. 

No. 04–10491. Kittle v. Kittle. Super. Ct. Pa. Certiorari 
denied. Reported below: 849 A. 2d 616. 
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No. 04–10492. Lee v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 04–10494. McAffee v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10495. Miller v. Beeler, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 114 Fed. Appx. 583. 

No. 04–10496. Garcia Rodriguez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 127 Fed. Appx. 
440. 

No. 04–10497. Crandle v. Sutton, Superintendent, Pas

quotank Correctional Institution. C. A. 4th Cir. Certio
rari denied. Reported below: 125 Fed. Appx. 480. 

No. 04–10498. Sanchez v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 04–10499. Schuler v. Barnhart, Commissioner of So

cial Security. C. A. 10th Cir. Certiorari denied. Reported 
below: 127 Fed. Appx. 452. 

No. 04–10501. Cunningham v. Oregon. C. A. 9th Cir. Cer
tiorari denied. 

No. 04–10502. Zochlinski v. Regents of the University 
of California et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 109 Fed. Appx. 893. 

No. 04–10503. Rone v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10504. Rutan v. Houk, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10505. Seagroves v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10506. Theo-Harding v. Gonzales, Attorney Gen

eral. C. A. 4th Cir. Certiorari denied. Reported below: 117 
Fed. Appx. 300. 

No. 04–10507. Thomas v. Tennessee. Sup. Ct. Tenn. Cer
tiorari denied. Reported below: 158 S. W. 3d 361. 
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No. 04–10509. Brooks v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. 

No. 04–10512. Antonio v. Pearson, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 04–10513. Williams v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de
nied. Reported below: 122 Fed. Appx. 655. 

No. 04–10514. Butler v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 04–10515. Ward v. Michigan Department of Correc

tions et al. C. A. 6th Cir. Certiorari denied. 

No. 04–10516. Williams-Bey v. Robert. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10518. Wardell v. Neal, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 113 Fed. Appx. 877. 

No. 04–10519. Blake v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 04–10520. Brawley v. Romine, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 115 Fed. Appx. 600. 

No. 04–10522. Paul v. Immigration and Naturalization 
Service. C. A. 2d Cir. Certiorari denied. Reported below: 
102 Fed. Appx. 195. 

No. 04–10523. Menzies v. Hinkle, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 04–10524. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 400 F. 3d 187. 

No. 04–10526. Barley v. Cook. C. A. 4th Cir. Certiorari 
denied. Reported below: 131 Fed. Appx. 966. 

No. 04–10527. Humphries v. Ozmint, Director, South Car

olina Department of Corrections, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 397 F. 3d 206. 

No. 04–10528. Woods v. United States. C. A. 8th Cir. Cer
tiorari denied. 
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No. 04–10530. Tynes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 739. 

No. 04–10531. Avery v. Reed, Superintendent, Manning 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 124 Fed. Appx. 804. 

No. 04–10532. Thomas v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 04–10534. Palomares-Parra v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 116 Fed. Appx. 71. 

No. 04–10535. Slaydon v. King, Superintendent, South 
Mississippi Correctional Facility. C. A. 5th Cir. Certio
rari denied. 

No. 04–10536. Davis et al. v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 838. 

No. 04–10537. Elias v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 04–10539. Hughes v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 340. 

No. 04–10540. Edgar v. Missouri. Ct. App. Mo. Certio
rari denied. 

No. 04–10542. Escobedo v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10543. Dammerau v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de
nied. Reported below: 119 Fed. Appx. 564. 

No. 04–10544. Smith v. Greene, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 04–10545. Fernandez v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 04–10546. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 739. 
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No. 04–10547. Barragan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 436. 

No. 04–10548. Spears v. Mather et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10550. Carter v. Howard et al. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10551. Gingerich v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 728. 

No. 04–10552. Flowers v. Lee, Superintendent, Caledo

nia Correctional Institution. C. A. 4th Cir. Certiorari de
nied. Reported below: 114 Fed. Appx. 94. 

No. 04–10553. Moore v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10554. Nance v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 392 F. 3d 284. 

No. 04–10555. Meza-Melendez, aka Meza v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
133 Fed. Appx. 740. 

No. 04–10556. Allen v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 395 F. 3d 979. 

No. 04–10557. Villagrana v. Gomez. C. A. 9th Cir. Certio
rari denied. Reported below: 120 Fed. Appx. 51. 

No. 04–10558. Barbour v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 395 F. 3d 826. 

No. 04–10560. Taylor v. Brown, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 297. 

No. 04–10561. Ortega-Amaro, aka Amaro-Ortega v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 126 Fed. Appx. 369. 

No. 04–10562. Calcari v. Ortiz, Executive Director, Col

orado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. 
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No. 04–10563. Vester v. Virginia (two judgments). Sup. Ct. 
Va. Certiorari denied. 

No. 04–10564. Jamerson v. North Carolina. Gen. Ct. Jus
tice, Super. Ct. Div., Moore County, N. C. Certiorari denied. 

No. 04–10565. Shelby v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 04–10567. Salinas v. United States Marshals Serv

ice et al. C. A. 5th Cir. Certiorari denied. Reported below: 
111 Fed. Appx. 782. 

No. 04–10568. Padgett v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 858 A. 2d 1279. 

No. 04–10569. Benner v. Coyle, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10570. Ognibene v. Niagara County Sheriff’s De

partment et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 117 Fed. Appx. 798. 

No. 04–10572. Marino v. Gammel et al. C. A. 1st Cir. 
Certiorari denied. 

No. 04–10573. Landers v. Walker, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10574. Matheson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10575. DeJesus v. Miller, Superintendent, East

ern New York Correctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 04–10576. Moorer v. Palmer, Warden, et al. C. A. 
6th Cir. Certiorari denied. Reported below: 83 Fed. Appx. 770. 

No. 04–10578. Symonds v. Price, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10579. Ramos v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 401 F. 3d 111. 

No. 04–10580. Richardson v. United States. C. A. 11th 
Cir. Certiorari denied. 
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No. 04–10581. Polk v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 04–10582. Revels v. Wimp et al. C. A. 8th Cir. Cer
tiorari denied. Reported below: 382 F. 3d 870. 

No. 04–10583. Boyd v. Polk, Warden. C. A. 4th Cir. Cer
tiorari denied. 

No. 04–10584. Brown v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 400 F. 3d 1242. 

No. 04–10585. Amison v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10586. Acker v. Cattell et al. Ct. App. Ariz. 
Certiorari denied. 

No. 04–10587. Kanally v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 126 Fed. Appx. 361. 

No. 04–10588. Marshall v. Taylor, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 395 F. 3d 1058. 

No. 04–10589. Lee v. Jackson, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10590. Roney v. Pennsylvania. Sup. Ct. Pa. Cer
tiorari denied. Reported below: 581 Pa. 587, 866 A. 2d 351. 

No. 04–10591. Stewart v. Cathel, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 04–10592. Dorsett v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 04–10593. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 890. 

No. 04–10594. Thomas v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 121 Fed. Appx. 220. 

No. 04–10595. Mills v. Brice et al. C. A. 4th Cir. Certio
rari denied. Reported below: 124 Fed. Appx. 194. 

No. 04–10597. Romer et al. v. Schwarzenegger, Gover

nor of California, et al. C. A. 9th Cir. Certiorari denied. 
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No. 04–10598. Aller v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 112 Fed. Appx. 771. 

No. 04–10599. Alexander v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 444. 

No. 04–10600. Abney v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 04–10602. Price v. Filion, Superintendent, Coxsackie 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–10603. Morsley v. Smith, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 04–10605. Powell v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 04–10606. White v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 113 Fed. Appx. 571. 

No. 04–10607. Pineda v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10609. Bravo v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 04–10610. Breese v. Maloney. C. A. 1st Cir. Certio
rari denied. 

No. 04–10611. Ausler v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 395 F. 3d 918. 

No. 04–10613. Tate v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 398. 

No. 04–10614. Woodard v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 04–10615. Gonzalez v. Morgan, Superintendent, 
Washington State Penitentiary. C. A. 9th Cir. Certiorari 
denied. Reported below: 127 Fed. Appx. 243. 

No. 04–10616. Guzman v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 577, 107 P. 3d 860. 
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No. 04–10617. Powell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 590. 

No. 04–10618. Roth v. North American Coal Corporation 
Retirement Savings Plan et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 395 F. 3d 916. 

No. 04–10619. Smith v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 111 Fed. Appx. 181. 

No. 04–10620. Bradley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 400 F. 3d 459. 

No. 04–10621. Clay v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 04–10622. Carter v. Rudduck, Judge, Court of Com

mon Pleas of Ohio, Clinton County, et al. Sup. Ct. Ohio. 
Certiorari denied. 

No. 04–10623. Hammer v. Amazon.com. C. A. 2d Cir. Cer
tiorari denied. 

No. 04–10624. Gant v. Garofano. C. A. 5th Cir. Certiorari 
denied. Reported below: 119 Fed. Appx. 602. 

No. 04–10625. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10626. Leveringston v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 397 F. 3d 1112. 

No. 04–10627. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 396 F. 3d 902. 

No. 04–10628. Jones v. Bayer et al. C. A. 9th Cir. Certio
rari denied. 

No. 04–10629. Mack v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 121 Fed. Appx. 51. 

No. 04–10632. Hogrobrooks v. Supreme Court of Arkan

sas’ Committee on Professional Conduct et al.; and Hogro

brooks v. United States District Court for the Eastern 
District of Arkansas. C. A. 8th Cir. Certiorari denied. 

http:Amazon.com
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No. 04–10633. Howard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 692. 

No. 04–10634. Love v. Early, Warden. C. A. 9th Cir. Cer
tiorari denied. 

No. 04–10635. Jones v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 399 F. 3d 640. 

No. 04–10636. Kosovan v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 04–10637. Morrison v. California. Sup. Ct. Cal. Cer
tiorari denied. Reported below: 34 Cal. 4th 698, 101 P. 3d 568. 

No. 04–10638. Olsen v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 18. 

No. 04–10641. Crawley v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 903 So. 2d 936. 

No. 04–10642. Rodriguez Whitehead v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 04–10644. Rohde v. City of Austin, Texas. C. A. 5th 
Cir. Certiorari denied. Reported below: 124 Fed. Appx. 246. 

No. 04–10645. Dulaney v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10646. Cole v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 04–10647. Campbell v. Indiana. Sup. Ct. Ind. Certio
rari denied. 

No. 04–10650. Warhurst v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 795. 

No. 04–10651. Middleton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10652. Means v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 471. 

No. 04–10654. Rogers v. Rushton, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 124 Fed. Appx. 812. 
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No. 04–10655. Dingle v. Dobson. Sup. Ct. S. C. Certio
rari denied. 

No. 04–10656. Cline v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 04–10658. Allen v. Resource Consultants Inc. et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 119 Fed. 
Appx. 541. 

No. 04–10659. Bird v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 401 F. 3d 633. 

No. 04–10660. Acremant v. Oregon. Sup. Ct. Ore. Certio
rari denied. Reported below: 338 Ore. 302, 108 P. 3d 1139. 

No. 04–10661. Brownell v. Saar, Secretary, Maryland 
Department of Public Safety and Correctional Services. 
C. A. 4th Cir. Certiorari denied. Reported below: 118 Fed. 
Appx. 761. 

No. 04–10662. Alves v. Gonzales, Attorney General. 
C. A. 1st Cir. Certiorari denied. 

No. 04–10664. Bonaparte v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10665. Molina v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10666. Thomas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 986. 

No. 04–10667. Turner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 779. 

No. 04–10668. Turner v. Howerton, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 04–10669. Wilson v. Portier. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 04–10671. Vega v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 398 F. 3d 149. 
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No. 04–10672. Bates v. Bell, Warden. C. A. 6th Cir. Cer
tiorari denied. Reported below: 402 F. 3d 635. 

No. 04–10674. Arnold v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio
rari denied. 

No. 04–10675. Lovett v. Hinsley, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10676. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 113 Fed. Appx. 558. 

No. 04–10677. Martin v. Morgan, Superintendent, Wash

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 04–10678. Staley v. Humphrey, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 129 Fed. Appx. 601. 

No. 04–10679. Stitely v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 514, 108 P. 3d 182. 

No. 04–10680. Rodriguez v. Colorado. Ct. App. Colo. Cer
tiorari denied. 

No. 04–10681. Walters v. Corrections Corporation of 
America et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 119 Fed. Appx. 190. 

No. 04–10682. Dien Huu Nguyen v. Dretke, Director, 
Texas Department of Criminal Justice, Correctional In

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10684. Snyder v. Sims, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10686. Sexton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 282. 

No. 04–10687. Duran-Salazar v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 123 Fed. Appx. 
946. 

No. 04–10688. Kelley v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 402 F. 3d 39. 
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No. 04–10689. Brown v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 04–10690. Thomas v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 04–10691. Barrow v. Uchtman, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 398 F. 3d 597. 

No. 04–10692. Wheeler v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 901 So. 2d 121. 

No. 04–10693. Pruitt v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 279 Ga. 140, 611 S. E. 2d 47. 

No. 04–10695. Sanders v. Union Pacific Railroad Co. 
et al. C. A. 7th Cir. Certiorari denied. 

No. 04–10696. Deutsch v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 403 F. 3d 915. 

No. 04–10697. Hailey v. Columbia Navarro Regional 
Hospital et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 114 Fed. Appx. 641. 

No. 04–10698. Irons v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 04–10699. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 738. 

No. 04–10700. Hicks v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 73. 

No. 04–10701. Hudnall v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 04–10702. Gardner v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 396 F. 3d 987. 

No. 04–10703. Gibson v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 517. 

No. 04–10704. Fiorani v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 112 Fed. Appx. 942. 
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No. 04–10705. Givens v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 888 So. 2d 329. 

No. 04–10707. Hatcher v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 04–10708. Hudson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 04–10709. Houston v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 04–10710. Simmons v. Colorado State Board of Psy

chologist Examiners et al. Ct. App. Colo. Certiorari 
denied. 

No. 04–10711. Schreiber v. Rowe. C. A. 7th Cir. Certio
rari denied. 

No. 04–10712. Norman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 298. 

No. 04–10713. Moreno v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10714. Muro-Mendoza v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 126 Fed. Appx. 329. 

No. 04–10715. Lucio v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 738. 

No. 04–10716. Jennings v. Smith et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10717. Malan v. Fifth Third Bank, Indiana. Ct. 
App. Ind. Certiorari denied. Reported below: 810 N. E. 2d 783. 

No. 04–10719. Abbas v. West, Superintendent, Elmira 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–10720. Arrington v. Cocklin et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 468. 

No. 04–10721. Bonilla v. Smith, Superintendent, Shaw

angunk Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 04–10722. Wooten v. Castro, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 106. 

No. 04–10723. Miles v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 04–10726. Hernandez v. West, Superintendent, El

mira Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 129 Fed. Appx. 642. 

No. 04–10727. Gratzer v. Mahoney, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 397 F. 3d 686. 

No. 04–10729. Gomez v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 112 Fed. Appx. 779. 

No. 04–10730. Floyd v. Laundy et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 04–10731. Holland v. Georgia. Sup. Ct. Ga. Certio
rari denied. 

No. 04–10732. Hawkins v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10733. Harmon v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 894 So. 2d 1068. 

No. 04–10734. Henry v. Colleran, Superintendent, Way

mart State Correctional Institution. C. A. 3d Cir. Cer
tiorari denied. 

No. 04–10735. Chambers v. Million, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 04–10736. Hastings v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. 

No. 04–10737. Howard v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 349 Ill. App. 3d 1036, ––– 
N. E. 2d –––. 

No. 04–10738. German v. Baker et al. C. A. 5th Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 257. 

No. 04–10739. Fountain v. Thomas, Warden, et al. C. A. 
11th Cir. Certiorari denied. 
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No. 04–10740. Gonzalez Garcia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 104 Fed. Appx. 396. 

No. 04–10741. Hough v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 110 Fed. Appx. 367. 

No. 04–10742. Fluellen v. United States et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 119 Fed. Appx. 553. 

No. 04–10743. Grant v. District Attorney of the County 
of Bucks et al. C. A. 3d Cir. Certiorari denied. 

No. 04–10744. Collins v. West, Superintendent, Elmira 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 04–10745. Johnson et al. v. Florida. Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 892 So. 2d 
1039. 

No. 04–10746. Marian v. City of Oxnard, California, 
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 04–10748. Pritchett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 699. 

No. 04–10749. Jean, aka George v. Charlotte Correc

tional Institution et al. C. A. 11th Cir. Certiorari denied. 

No. 04–10750. Skurdal v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 77. 

No. 04–10751. Sizemore v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 04–10752. Duncan v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 04–10753. Lebar v. Monroe County Children and 
Youth Services et al. C. A. 3d Cir. Certiorari denied. 

No. 04–10754. Jones v. Sternes et al. C. A. 7th Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 448. 

No. 04–10755. Delgado v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 694. 

No. 05–4. Smith v. Consolidated Freightways. Commw. 
Ct. Pa. Certiorari denied. 
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No. 05–5. Lung Fong Chen v. United States; and 
No. 05–5120. Tu v. United States. C. A. 2d Cir. Certiorari 

denied. Reported below: 393 F. 3d 139. 

No. 05–7. Rundell et al. v. Hastings Mutual Insurance 
Co. et al. Ct. App. Mich. Certiorari denied. 

No. 05–9. Commeree v. Office of Compliance et al. C. A. 
Fed. Cir. Certiorari denied. Reported below: 115 Fed. Appx. 
441. 

No. 05–10. AirTrans, Inc. v. Mead, Inspector General, 
Department of Transportation, et al. C. A. 6th Cir. Cer
tiorari denied. Reported below: 389 F. 3d 594. 

No. 05–12. Litoff v. Pinter. Sup. Ct. N. D. Certiorari de
nied. Reported below: 704 N. W. 2d 286. 

No. 05–13. Lee v. King, Chief Judge, Superior Court of 
the District of Columbia, et al. Ct. App. D. C. Certiorari 
denied. 

No. 05–14. Christenson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 269. 

No. 05–15. Hanna v. City of Chicago, Illinois. App. Ct. 
Ill., 1st Dist. Certiorari denied. 

No. 05–17. Hernandez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–20. Watson v. UNUM Life Insurance Company of 
America. C. A. 4th Cir. Certiorari denied. Reported below: 
126 Fed. Appx. 604. 

No. 05–26. Charros v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 443 Mass. 752, 824 N. E. 
2d 809. 

No. 05–28. Stevens v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 05–29. Roach v. Arizona et al. C. A. 9th Cir. Certio
rari denied. Reported below: 125 Fed. Appx. 153. 
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No. 05–30. Gammoh et al. v. City of La Habra, Califor

nia. C. A. 9th Cir. Certiorari denied. Reported below: 402 
F. 3d 875. 

No. 05–31. Turner v. Roger Miller Music, Inc. C. A. 6th 
Cir. Certiorari denied. Reported below: 396 F. 3d 762. 

No. 05–32. Rahmani v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 898 So. 2d 132. 

No. 05–33. Roquet et al. v. Arthur Andersen LLP. C. A. 
7th Cir. Certiorari denied. Reported below: 398 F. 3d 585. 

No. 05–34. Dugas v. Parker, Chief Bankruptcy Judge, 
United States Bankruptcy Court for the Eastern Dis

trict of Texas. C. A. 5th Cir. Certiorari denied. Reported 
below: 124 Fed. Appx. 824. 

No. 05–35. Taylor v. Potter, Postmaster General. C. A. 
5th Cir. Certiorari denied. Reported below: 124 Fed. Appx. 293. 

No. 05–38. Holmes v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 337. 

No. 05–44. Shapiro v. Pennsylvania State Board of 
Accountancy. Commw. Ct. Pa. Certiorari denied. Reported 
below: 856 A. 2d 864. 

No. 05–46. Kay et al. v. Federal Communications Com

mission. C. A. D. C. Cir. Certiorari denied. Reported below: 
396 F. 3d 1184. 

No. 05–49. Conley v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–50. Campbell v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–53. Taal et ux. v. Zwirner et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 775. 

No. 05–56. O’Brien v. Lucas Associates Personnel, Inc., 
dba Lucas Group, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 127 Fed. Appx. 702. 

No. 05–57. McCoy v. City of Mobile, Alabama. Ct. Crim. 
App. Ala. Certiorari denied. Reported below: 925 So. 2d 1010. 
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No. 05–60. Hickey v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 367 F. 3d 888. 

No. 05–62. Bochese v. Town of Ponce Inlet, Florida. 
C. A. 11th Cir. Certiorari denied. Reported below: 405 F. 3d 
964. 

No. 05–63. Acton v. City of Eaton, Ohio, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 05–65. Lommen, Natural Father of Lommen, a Minor, 
et al. v. McIntyre. C. A. 6th Cir. Certiorari denied. Re
ported below: 125 Fed. Appx. 655. 

No. 05–66. Broussard v. Louisiana. Sup. Ct. La. Certio
rari denied. Reported below: 896 So. 2d 26. 

No. 05–67. Tunny v. Metropolitan Life Insurance Co. 
C. A. 2d Cir. Certiorari denied. Reported below: 109 Fed. 
Appx. 473. 

No. 05–69. Rittenhouse v. Eisen, United States Trustee. 
C. A. 6th Cir. Certiorari denied. Reported below: 404 F. 3d 395. 

No. 05–70. Roldos-Matos et al. v. Supreme Court of 
Puerto Rico. Sup. Ct. P. R. Certiorari denied. 

No. 05–72. Goodwill v. Texas A&M University Medical 
School et al. C. A. 5th Cir. Certiorari denied. 

No. 05–73. Terry et ux. v. Levens et ux. Ct. App. Cal., 
1st App. Dist. Certiorari denied. 

No. 05–75. White v. Univision of Virginia, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 401 F. 3d 236. 

No. 05–76. Whalen v. Massachusetts Trial Court et al. 
C. A. 1st Cir. Certiorari denied. Reported below: 397 F. 3d 19. 

No. 05–77. Gomez et vir, Individually and on Behalf of 
Gomez et al., Minor Children v. Housing Authority of the 
City of El Paso, Texas. Ct. App. Tex., 8th Dist. Certiorari 
denied. Reported below: 148 S. W. 3d 471. 

No. 05–78. Clark v. Graham et al. C. A. 4th Cir. Certio
rari denied. Reported below: 126 Fed. Appx. 112. 
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No. 05–79. Howard et al. v. Kentucky. Ct. App. Ky. Cer
tiorari denied. 

No. 05–80. Cheever et al. v. John Hancock Mutual Life 
Insurance Co. C. A. 1st Cir. Certiorari denied. Reported 
below: 400 F. 3d 83. 

No. 05–81. LaFontaine v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 684. 

No. 05–82. Nault et ux., Co-Guardians of the Person 
and Estate of Nault, an Adult Ward v. Mainor et al. Sup. 
Ct. Nev. Certiorari denied. Reported below: 120 Nev. 750, 101 
P. 3d 308. 

No. 05–84. Butcher et al. v. Blachy et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 173. 

No. 05–90. Tello v. Commissioner of Internal Revenue. 
C. A. 5th Cir. Certiorari denied. Reported below: 410 F. 3d 743. 

No. 05–91. Allegheny County Prison Employees Inde

pendent Union et al. v. Allegheny County, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 124 
Fed. Appx. 140. 

No. 05–93. Khanna v. Jemm Co. et al. Ct. App. Colo. Cer
tiorari denied. 

No. 05–94. McEntee v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 404 F. 3d 
1320. 

No. 05–95. Sutter v. Lasar. C. A. 9th Cir. Certiorari de
nied. Reported below: 399 F. 3d 1101. 

No. 05–97. Schneiderhan v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 404 F. 3d 73. 

No. 05–99. Ducote v. Titelman et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 269. 

No. 05–100. Pieczenik v. Domantis et al. C. A. Fed. Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 317. 

No. 05–102. Bien-Aime v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 121 Fed. 
Appx. 524. 
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No. 05–103. Zollino v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–104. Tremble v. Bulloch County School District 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 976. 

No. 05–105. Uberoi v. City of Boulder, Colorado, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 112 Fed. 
Appx. 701. 

No. 05–108. Industrial Technologies, Inc. v. Capital Al

liance Insurance Co., Inc., et al. Sup. Ct. Ala. Certiorari 
denied. Reported below: 923 So. 2d 1154. 

No. 05–109. Ivey, Trustee for the Bankruptcy Estate of 
J. G. Furniture Group, Inc. v. Great-West Life & Annuity 
Insurance Co. C. A. 4th Cir. Certiorari denied. Reported 
below: 405 F. 3d 191. 

No. 05–110. Tusaneza v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 305. 

No. 05–112. Finnegan v. De Francisco et al. Ct. App. 
Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 05–113. Finnegan v. De Francisco et al. Ct. App. 
Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 05–114. Hollis-Arrington v. Fannie Mae et al. C. A. 
D. C. Cir. Certiorari denied. 

No. 05–115. Ryan v. Palmateer, Superintendent, Oregon 
State Penitentiary. Sup. Ct. Ore. Certiorari denied. Re
ported below: 338 Ore. 278, 108 P. 3d 1127. 

No. 05–116. Johnston v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–120. Goodheart v. Dumont. C. A. 9th Cir. Certio
rari denied. Reported below: 126 Fed. Appx. 427. 

No. 05–123. Superior Protection, Inc. v. National Labor 
Relations Board. C. A. 5th Cir. Certiorari denied. Re
ported below: 401 F. 3d 282. 
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No. 05–124. BDT Products, Inc., et al. v. Lexmark Inter

national, Inc. (two judgments). C. A. 6th Cir. Certiorari de
nied. Reported below: 124 Fed. Appx. 329 (first judgment); 405 
F. 3d 415 (second judgment). 

No. 05–125. Aster v. Aster. Ct. App. Cal., 6th App. Dist. 
Certiorari denied. 

No. 05–127. Guldman et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 393. 

No. 05–129. Cohen v. Kremen. C. A. 9th Cir. Certiorari 
denied. 

No. 05–131. Stearns Co., Ltd. v. United States. C. A. 
Fed. Cir. Certiorari denied. Reported below: 396 F. 3d 1354. 

No. 05–132. Roush v. Chalkey. Super. Ct. Pa. Certiorari 
denied. Reported below: 858 A. 2d 1269. 

No. 05–133. McWilliams v. Amstaff et al. Sup. Ct. Fla. 
Certiorari denied. Reported below: 898 So. 2d 938. 

No. 05–135. Acree et al. v. Tyson Bearing Co., Inc. C. A. 
6th Cir. Certiorari denied. Reported below: 128 Fed. Appx. 419. 

No. 05–137. Schneider et al. v. Will County, Illinois, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 123 
Fed. Appx. 715. 

No. 05–138. Lick Fork Marina, Inc. v. Indiana. Ct. App. 
Ind. Certiorari denied. Reported below: 820 N. E. 2d 152. 

No. 05–140. Keyter v. Bush, President of the United 
States. C. A. D. C. Cir. Certiorari denied. 

No. 05–142. Hodges v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–143. Gilroy v. Letterman et al. C. A. 1st Cir. 
Certiorari denied. 

No. 05–144. Bank of Louisiana v. Craig’s Stores of 
Texas, Inc. C. A. 5th Cir. Certiorari denied. Reported below: 
402 F. 3d 522. 
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No. 05–145. Tolbird et ux. v. Wyble et al. Ct. App. La., 
2d Cir. Certiorari denied. Reported below: 892 So. 2d 103. 

No. 05–146. Williams et al. v. Potter, Postmaster Gen

eral, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 129 Fed. Appx. 806. 

No. 05–150. Heckel v. Washington. Ct. App. Wash. Cer
tiorari denied. Reported below: 122 Wash. App. 60, 93 P. 3d 189. 

No. 05–151. Mathis et al. v. Ohio. Ct. App. Ohio, Summit 
County. Certiorari denied. 

No. 05–152. Ramos et al. v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 415. 

No. 05–158. Rubenstein et al. v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 403 F. 3d 93. 

No. 05–160. Luz v. Gonzales, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 
975. 

No. 05–161. Daly v. Gonzales, Attorney General. C. A. 
4th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 837. 

No. 05–164. Pinfield v. Parker, Sheriff, Brevard County, 
Florida. C. A. 11th Cir. Certiorari denied. Reported below: 
131 Fed. Appx. 270. 

No. 05–176. Manzo et al. v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 05–178. Holloway v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 313. 

No. 05–188. Jobe v. City of Catlettsburg, Kentucky. 
C. A. 6th Cir. Certiorari denied. Reported below: 409 F. 3d 261. 

No. 05–191. Crawford v. Bassett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 329. 

No. 05–208. Callison v. City of Philadelphia, Pennsylva

nia. C. A. 3d Cir. Certiorari denied. Reported below: 128 
Fed. Appx. 897. 
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No. 05–222. Jackson v. Potter, Postmaster General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 115 
Fed. Appx. 351. 

No. 05–238. Global Aerospace, Inc. v. Wood, as Personal 
Representative of Brown, et al. Ct. App. Ariz. Certiorari 
denied. Reported below: 209 Ariz. 137, 98 P. 3d 572. 

No. 05–243. Allen v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–248. Stanford v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 130. 

No. 05–255. Niaz Rana v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 890. 

No. 05–257. Burkich v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–264. Sutherlin et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 118 Fed. Appx. 911. 

No. 05–5001. Hurley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 359. 

No. 05–5002. Hill v. Yearwood, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 114 Fed. Appx. 904. 

No. 05–5003. Gant v. Georgia et al. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5004. Harris v. New York. Sup. Ct. N. Y., New York 
County. Certiorari denied. 

No. 05–5006. Gallo v. Holt, Warden. C. A. 3d Cir. Certio
rari denied. Reported below: 128 Fed. Appx. 904. 

No. 05–5007. Hughes v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5008. Henry v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 117 Fed. Appx. 290. 

No. 05–5010. Grieveson v. United States. C. A. 7th Cir. 
Certiorari denied. 
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No. 05–5011. Garcia v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–5012. Ruiz v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 601. 

No. 05–5013. Lewis v. Kelly, Superintendent, Central 
Mississippi Correctional Facility. C. A. 5th Cir. Certio
rari denied. 

No. 05–5014. Lesley v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 885 So. 2d 52. 

No. 05–5015. Killen v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–5017. McCalley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 180. 

No. 05–5018. McMurrey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5020. Castillo v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 120 Fed. Appx. 59. 

No. 05–5021. Sik To Cheung v. Union Central Life Insur

ance Co. C. A. 2d Cir. Certiorari denied. Reported below: 
117 Fed. Appx. 167. 

No. 05–5022. McMahon v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5023. Meeks v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 105 Fed. Appx. 834. 

No. 05–5024. Posey v. Texas. Ct. Crim. App. Tex. Certio
rari denied. 

No. 05–5025. Wainwright v. Florida et al. Sup. Ct. Fla. 
Certiorari denied. Reported below: 896 So. 2d 695. 

No. 05–5026. McQueen v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 899 So. 2d 476. 

No. 05–5028. Ramos v. Grace, Superintendent, State Cor

rectional Institution at Huntingdon, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–5029. Stewart v. Miller, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5030. Bethea v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 303. 

No. 05–5031. Benson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5032. Blackshear v. Crosby, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–5035. Armstrong v. Braxton, Warden, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 126 Fed. 
Appx. 134. 

No. 05–5038. Thomas v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 150 S. W. 3d 887. 

No. 05–5039. Smith v. Gayle et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–5040. Whitley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5042. Escobar v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 05–5043. Dammons v. Carroll, Superintendent, John

ston Correctional Institution. C. A. 4th Cir. Certiorari 
denied. Reported below: 123 Fed. Appx. 582. 

No. 05–5045. Schrader v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 684, 820 
N. E. 2d 489. 

No. 05–5046. Magallan-Alfaro v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 396 F. 3d 935. 

No. 05–5048. Yeomans v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 898 So. 2d 878. 

No. 05–5049. Phillips v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 641. 
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No. 05–5051. Paquette v. Berghuis, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–5052. Crumb v. APC Technology, Inc. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. 

No. 05–5053. Davis v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 35. 

No. 05–5054. Waldron v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5055. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 269. 

No. 05–5056. Briscoe-Bey v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 551. 

No. 05–5057. Bluff v. Utah. Ct. App. Utah. Certiorari 
denied. 

No. 05–5058. Brooks v. Mississippi. C. A. 5th Cir. Certio
rari denied. 

No. 05–5059. Zayas v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 860 A. 2d 1137. 

No. 05–5060. Owens v. Jefferson County, Texas, Drug Im

pact Court. C. A. 5th Cir. Certiorari denied. 

No. 05–5061. Washington v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 05–5062. Gant v. University of Texas at Austin 
et al. C. A. 5th Cir. Certiorari denied. 

No. 05–5063. Godfrey v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
396 F. 3d 681. 

No. 05–5064. Guzman v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 211. 

No. 05–5065. Grotemeyer v. Hickman, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 393 F. 3d 871. 
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No. 05–5066. Harris v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1090, 881 
N. E. 2d 973. 

No. 05–5067. Hernandez-Balvana v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 612. 

No. 05–5068. Frazier v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–5069. Hewitt v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–5070. Heard v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5071. Gibbs v. United States. C. A. 3d Cir. Certio
rari denied. 

No. 05–5072. Harris v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 118 Fed. Appx. 344. 

No. 05–5073. Garneau v. Ward, Director, Oklahoma De

partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 111 Fed. Appx. 1001. 

No. 05–5074. Lubowa v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 888. 

No. 05–5075. Lucio v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 738. 

No. 05–5076. Duque v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 447. 

No. 05–5077. Martin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 399 F. 3d 879. 

No. 05–5079. McAskill v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 62 Mass. App. 1120, 821 
N. E. 2d 517. 

No. 05–5080. Petway v. Smith. Ct. App. D. C. Certiorari 
denied. Reported below: 869 A. 2d 368. 
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No. 05–5082. Heath v. Minnesota. Ct. App. Minn. Certio
rari denied. Reported below: 685 N. W. 2d 48. 

No. 05–5083. Floyd v. Prosper, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5084. Helms v. Conroy, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 114 Fed. Appx. 574. 

No. 05–5085. Glean v. Battle, Warden. Super. Ct. Bald
win County, Ga. Certiorari denied. 

No. 05–5086. Wilkins v. Denver Department of Safety 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 126 
Fed. Appx. 453. 

No. 05– 5087. Burtis  v. Annan,  United  Nations  
Secretary-General, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 120 Fed. Appx. 390. 

No. 05–5088. Yakovlev v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 109 Fed. 
Appx. 920. 

No. 05–5089. Anderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 393 F. 3d 749. 

No. 05–5090. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5091. Bailey v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–5092. Woolfolk v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 117 Fed. Appx. 306. 

No. 05–5093. Williams v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5094. Flowers v. United States Court of Appeals 
for the Sixth Circuit. C. A. 6th Cir. Certiorari denied. 

No. 05–5095. Hales v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 05–5096. Goldwater v. Arizona. Super. Ct. Ariz., Mari
copa County. Certiorari denied. 

No. 05–5097. Sosa v. Jones, Warden. C. A. 6th Cir. Cer
tiorari denied. Reported below: 389 F. 3d 644. 

No. 05–5098. Vegerano-Rodriguez v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 128 Fed. 
Appx. 778. 

No. 05–5099. Robertson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5101. Lawton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 297. 

No. 05–5102. Renteria v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5103. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 713. 

No. 05–5104. Higgins v. Louisiana. Sup. Ct. La. Certio
rari denied. Reported below: 898 So. 2d 1219. 

No. 05–5105. Moya Feliciano v. Florida. Dist. Ct. App. 
Fla., 5th Dist. Certiorari denied. Reported below: 894 So. 2d 
260. 

No. 05–5108. Easley v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 122 
Fed. Appx. 124. 

No. 05–5109. Asberry v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 394 F. 3d 712. 

No. 05–5111. Alcorn v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5112. Espinosa v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 299. 

No. 05–5113. Jeronimo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 398 F. 3d 1149. 
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No. 05–5115. Santos Reyes v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–5116. Saez v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 136 Fed. Appx. 385. 

No. 05–5117. Segura-Cabezas v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–5118. Rodriguez v. Castro, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 121 Fed. Appx. 706. 

No. 05–5119. Hicks v. Braxton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 111 Fed. Appx. 702. 

No. 05–5121. Reynoso v. McGinnis, Superintendent, 
Southport Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–5122. Carlyle v. Social Security Administration 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 122 
Fed. Appx. 34. 

No. 05–5123. Ross v. Bryant, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5124. Cruz-Aponte v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5125. Dobbs v. Mississippi et al. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5126. Henderson v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 396 F. 3d 1049. 

No. 05–5127. Cavanaugh v. Nevada. Sup. Ct. Nev. Certio
rari denied. 

No. 05–5128. DeBerry v. Smith, Superintendent, Shaw

angunk Correctional Facility. C. A. 2d Cir. Certiorari de
nied. Reported below: 403 F. 3d 57. 

No. 05–5129. Malone et al. v. Washington. Sup. Ct. Wash. 
Certiorari denied. 
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No. 05–5130. Humphress v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 398 F. 3d 855. 

No. 05–5131. Cotton v. Maryland. Ct. App. Md. Certio
rari denied. Reported below: 386 Md. 249, 872 A. 2d 87. 

No. 05–5132. Longie v. Spirit Lake Tribe et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 400 F. 3d 586. 

No. 05–5133. Jimenez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–5136. Stafford v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 299. 

No. 05–5137. Saenz v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 577. 

No. 05–5138. Roberts v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 26. 

No. 05–5139. Mitchell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 299. 

No. 05–5140. Oleson v. Dennehy, Commissioner, Massa

chusetts Department of Correction, et al. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5141. Orduno-Mireles v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 405 F. 3d 960. 

No. 05–5142. Miller v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 795. 

No. 05–5143. Rankin v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1120, 881 
N. E. 2d 986. 

No. 05–5144. Serrano v. Washington County, Oregon, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 120 
Fed. Appx. 704. 

No. 05–5145. Merrill v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 393. 

No. 05–5146. Nolan v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 397 F. 3d 665. 
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No. 05–5147. King v. Rowley, Superintendent, Missouri 
Eastern Correctional Center, et al. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5148. DeVeaux v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 298. 

No. 05–5149. Diehl v. Mitchell, Correctional Adminis

trator IV, Mountain View Correctional Institution. C. A. 
4th Cir. Certiorari denied. Reported below: 124 Fed. Appx. 217. 

No. 05–5150. Estrella v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 05–5151. McClinton v. Superior Court of the Dis

trict of Columbia. C. A. D. C. Cir. Certiorari denied. 

No. 05–5152. Morris v. Feneis, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5153. Price v. Lewis, Warden. C. A. 6th Cir. Cer
tiorari denied. Reported below: 119 Fed. Appx. 725. 

No. 05–5154. Hernandez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5155. Gibson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 895 So. 2d 1066. 

No. 05–5156. Foster v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 537. 

No. 05–5157. Fields v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1356. 

No. 05–5158. Hale v. Grace, Superintendent, State Cor

rectional Institution at Huntingdon. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–5159. Hastings v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 902 So. 2d 790. 

No. 05–5160. Arnett v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 393 F. 3d 681. 

No. 05–5161. Andrews v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 299. 
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No. 05–5162. Belgiorno v. Wakefield, Superintendent, 
State Correctional Institution at Greensburg, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–5163. Bell v. Kolongo et al. C. A. 4th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 985. 

No. 05–5164. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5165. Gibbs v. Cunningham, Superintendent, 
Woodbourne Correctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 05–5166. Gabriel v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–5167. Ivey v. Minnesota. Ct. App. Minn. Certio
rari denied. Reported below: 687 N. W. 2d 666. 

No. 05–5168. Fields v. United States District Court for 
the Middle District of Florida. C. A. 11th Cir. Certiorari 
denied. 

No. 05–5169. Thomas v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 582. 

No. 05–5170. Oreye v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5171. Dillard v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5172. Pitt v. Stansberry, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 457. 

No. 05–5173. Shabazz v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–5174. Mathis v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5176. Walker v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 341 Ill. App. 3d 1113, 853 
N. E. 2d 452. 
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No. 05–5179. Hicks v. Wilson. C. A. 5th Cir. Certiorari 
denied. 

No. 05–5180. Branch v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5181. Jones v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5182. Sales v. Texas. Ct. Crim. App. Tex. Certio
rari denied. 

No. 05–5184. Roelle v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–5185. Martinez Garcia v. Woodford, Director, 
California Department of Corrections. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5186. Gutierrez-Ramirez, aka Vaca v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 
405 F. 3d 352. 

No. 05–5188. Guidry v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 314. 

No. 05–5189. Jones v. Leavitt et al. C. A. 3d Cir. Certio
rari denied. Reported below: 125 Fed. Appx. 457. 

No. 05–5191. Walsh v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5192. Turner v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–5193. Wilborn v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5196. Taylor v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 05–5198. Penwell v. Indiana. Ct. App. Ind. Certio
rari denied. Reported below: 822 N. E. 2d 664. 
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No. 05–5201. Goodrich v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–5202. Henderson v. Lay, Warden. Sup. Ct. Ark. 
Certiorari denied. 

No. 05–5203. Gilliam v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 820. 

No. 05–5204. Fisher v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–5205. Gamez-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–5206. Maxwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 771. 

No. 05–5207. Jackman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 112 Fed. Appx. 869. 

No. 05–5208. Jones v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 125 Fed. Appx. 512. 

No. 05–5209. Massingill v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5210. Bintz v. Bertrand, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 403 F. 3d 859. 

No. 05–5211. Green v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 97 Fed. Appx. 745. 

No. 05–5212. Murphy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 822. 

No. 05–5213. Oswald v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–5214. Cain v. Texas. Ct. Crim. App. Tex. Certio
rari denied. 

No. 05–5216. Rosa v. Murray, Superintendent, Gowanda 
Correctional Facility, et al. C. A. 2d Cir. Certiorari de
nied. Reported below: 396 F. 3d 210. 
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No. 05–5217. Elgar v. Williams. C. A. 9th Cir. Certio
rari denied. 

No. 05–5219. Hornback v. Mahoney, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 378. 

No. 05–5220. Hernandez-Gonzalez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 119 Fed. 
Appx. 668. 

No. 05–5222. Reinert v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 379 F. 3d 76. 

No. 05–5223. T. C. v. Louisiana. Ct. App. La., 5th Cir. Cer
tiorari denied. Reported below: 895 So. 2d 607. 

No. 05–5226. Howard v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 165 N. C. App. 707, 601 
S. E. 2d 331. 

No. 05–5227. Fair v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. Reported below: 353 Ill. App. 3d 1089, 881 N. E. 
2d 972. 

No. 05–5228. Jeffrey v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 680. 

No. 05–5229. Kemp v. Family Independence Agency et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–5230. Hunter v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 937 So. 2d 1114. 

No. 05–5231. Johnson v. Johnson, Director, Virginia De

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 119 Fed. Appx. 558. 

No. 05–5232. Harrison v. California. Sup. Ct. Cal. Cer
tiorari denied. Reported below: 35 Cal. 4th 208, 106 P. 3d 895. 

No. 05–5233. Mitchell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 104 Fed. Appx. 544. 

No. 05–5234. Neidig v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 599. 
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No. 05–5236. Hubbard v. Gosk. C. A. 9th Cir. Certiorari 
denied. 

No. 05–5237. Gonzalez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5238. Dixon v. Cathel, Administrator, New Jer

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–5240. Curry v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5241. Holler v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5243. Faniel v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5244. Kampen v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5245. Galindo v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 05–5246. Keeper v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5247. Malloy v. McCabe, Superintendent, Har

nett Correctional Institution. C. A. 4th Cir. Certiorari 
denied. Reported below: 127 Fed. Appx. 101. 

No. 05–5248. Lopez-Armenta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 400 F. 3d 1173. 

No. 05–5249. Barbour v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 393 F. 3d 82. 

No. 05–5250. Bieri v. Gower et ux. Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 157 S. W. 3d 264. 

No. 05–5252. Bryant v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 869 A. 2d 368. 

No. 05–5253. Turner v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–5254. Williams v. Epps, Commissioner, Mississippi 
Department of Corrections, et al. C. A. 5th Cir. Certio
rari denied. 

No. 05–5256. Thomas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 134. 

No. 05–5257. Blewett v. Jeter, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5258. Almahdi v. United States Parole Commis

sion et al. C. A. 3d Cir. Certiorari denied. 

No. 05–5260. Addo v. United States District Court for 
the District of Massachusetts. C. A. 1st Cir. Certiorari 
denied. 

No. 05–5263. Schultz v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 411 F. 3d 878. 

No. 05–5264. Sayre v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 400 F. 3d 599. 

No. 05–5265. Rothrock v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. 

No. 05–5267. Harris v. Smith et al. C. A. 7th Cir. Certio
rari denied. Reported below: 400 F. 3d 1001. 

No. 05–5268. Griffin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5269. Holloway v. Mitchem, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–5271. Tate v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. 

No. 05–5272. Caenen v. Rohling, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 406. 

No. 05–5273. Davis v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5274. Johnson v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 892 So. 2d 28. 
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No. 05–5275. Manigault v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 77. 

No. 05–5276. Lewis v. Morgan, Superintendent, Washing

ton State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 125 Fed. Appx. 148. 

No. 05–5277. Jahed v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. 

No. 05–5278. Lofton v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 346 Ill. App. 3d 1194, 866 
N. E. 2d 719. 

No. 05–5280. Gutierrez v. Woodford, Director, Califor

nia Department of Corrections, et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 81. 

No. 05–5281. Raad v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 1322. 

No. 05–5282. Sepulveda v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5283. Hart v. United States. C. A. 3d Cir. Certio
rari denied. Reported below: 112 Fed. Appx. 855. 

No. 05–5284. Small v. Terry. C. A. 4th Cir. Certiorari de
nied. Reported below: 126 Fed. Appx. 643. 

No. 05–5285. Jaurez-Pineda v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 298. 

No. 05–5286. Middleton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5287. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5288. Scott v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 888 So. 2d 1170. 

No. 05–5289. Skinner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 650. 

No. 05–5290. Ochoa Velez v. Texas et al. C. A. 5th Cir. 
Certiorari denied. 
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No. 05–5291. Dubois v. New Jersey. C. A. 3d Cir. Certio
rari denied. 

No. 05–5293. Sanders v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5294. Hinton v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 462. 

No. 05–5295. Harris v. Bazzle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 122 Fed. Appx. 46. 

No. 05–5296. Cane v. Honda of America Manufacturing, 
Inc. C. A. 6th Cir. Certiorari denied. 

No. 05–5297. Malveaux v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 411 F. 3d 558. 

No. 05–5298. Long v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 115 Fed. Appx. 374. 

No. 05–5299. Johnson v. Evans, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5300. Marian v. Superior Court of California, 
Ventura County. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. 

No. 05–5302. Doss v. United States. C. A. 6th Cir. Certio
rari denied. 

No. 05–5303. Ennis v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 768. 

No. 05–5305. Medley, aka Wallace, aka Gibbs v. United 
States. C. A. 10th Cir. Certiorari denied. Reported below: 
130 Fed. Appx. 248. 

No. 05–5306. Keeling v. Shannon, Superintendent, State 
Correctional Institution at Frackville, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–5307. Johnson v. Jacques Ferber, Inc., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 122 Fed. 
Appx. 597. 
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No. 05–5308. Steele v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5309. Gutierrez Romero v. Garcia, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 130 Fed. Appx. 864. 

No. 05–5310. McGee v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–5312. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 652. 

No. 05–5314. LaPointe v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 355 Ill. App. 3d 1195, 885 
N. E. 2d 583. 

No. 05–5315. Mills v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 663. 

No. 05–5316. Anderson v. Arizona. Sup. Ct. Ariz. Certio
rari denied. Reported below: 210 Ariz. 327, 111 P. 3d 369, and 
211 Ariz. 59, 116 P. 3d 1219. 

No. 05–5317. Bowman v. Leviton Manufacturing Co., Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 131 
Fed. Appx. 270. 

No. 05–5318. Martinez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 107. 

No. 05–5319. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 190. 

No. 05–5320. Pacheco-Diaz v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 407 F. 3d 492. 

No. 05–5322. Culgan v. Collier, Judge, Court of Common 
Pleas of Ohio, Medina County. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 105 Ohio St. 3d 1494, 825 N. E. 2d 619. 

No. 05–5323. Puryear v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 389. 

No. 05–5324. Southerland v. Florida. Sup. Ct. Fla. Cer
tiorari denied. Reported below: 888 So. 2d 623. 
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No. 05–5325. Johnson v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5326. Lucas v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 542. 

No. 05–5327. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 403 F. 3d 1188. 

No. 05–5328. Alvarado-Mancilla v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 590. 

No. 05–5329. D’Amario v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 412 F. 3d 253. 

No. 05–5330. Quezada-Ocon, aka Saenz Quezada v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 591. 

No. 05–5331. Castillo v. Louisiana. C. A. 5th Cir. Certio
rari denied. Reported below: 108 Fed. Appx. 156. 

No. 05–5332. Stewart v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 758. 

No. 05–5333. Castillo-Abrego v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 590. 

No. 05–5334. Duarte v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 423. 

No. 05–5335. Elizondo-Hernandez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 130 Fed. 
Appx. 846. 

No. 05–5336. Kirsten C. v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 05–5337. Perkinson v. Georgia. Sup. Ct. Ga. Certio
rari denied. Reported below: 279 Ga. 232, 610 S. E. 2d 533. 

No. 05–5338. Krutilek v. Kenney, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 93. 
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No. 05–5340. Johnson v. Jacques Ferber, Inc., et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–5342. McElroy v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 325. 

No. 05–5343. Johnson v. Bullard, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–5344. Lopez v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–5345. Moore v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5346. Patterson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5347. Zelada-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 117 Fed. Appx. 376. 

No. 05–5348. Tolbert v. Evans, Acting Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 126 Fed. 
Appx. 428. 

No. 05–5349. Williams v. Prison Health Systems et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 130 Fed. 
Appx. 945. 

No. 05–5350. Sanders v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 251. 

No. 05–5351. Risby v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5353. Rowe v. Crosby, Secretary, Florida Depart

ment of Corrections. Dist. Ct. App. Fla., 2d Dist. Certiorari 
denied. Reported below: 902 So. 2d 155. 

No. 05–5354. Crutcher et al. v. United States; and 
Crutcher et al. v. United States District Court for the 
Middle District of Tennessee. C. A. 6th Cir. Certiorari 
denied. 

No. 05–5355. Acuna-Carbajal v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 126 Fed. Appx. 196. 
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No. 05–5357. Baca-Rodriguez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 589. 

No. 05–5358. Aguilera-Olivas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 591. 

No. 05–5359. Brown v. Picarelli et al. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–5360. Adams v. Evans, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5361. Banda v. Texas. Ct. App. Tex., 5th Dist. Cer
tiorari denied. 

No. 05–5362. Anderson v. Sacchett. C. A. 4th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 921. 

No. 05–5363. Beal v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5364. Bunn v. Norris, Director, Arkansas Depart

ment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 05–5365. Coleman v. Shannon, Superintendent, 
State Correctional Institution at Frackville, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–5366. Johnson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 121 Fed. Appx. 724. 

No. 05–5367. Stuard v. Schriro, Director, Arizona De

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 401 F. 3d 1064. 

No. 05–5368. Moorer v. Michigan. Ct. App. Mich. Certio
rari denied. Reported below: 262 Mich. App. 64, 683 N. W. 
2d 736. 

No. 05–5369. Kemp v. Jones, Warden, et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5371. Alcala-Chavez v. United States; Amador-

Ramirez v. United States; Garcia-Perez v. United States; 
Jimenez-Cruz v. United States; Longoria-Ayala v. United 
States; Munoz-de la Cruz v. United States; Osorio-Alba 
v. United States; Sanchez-Sanchez v. United States; and 
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Villanueva-Vasquez v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 125 Fed. Appx. 595 (first judg
ment), 606 (second and eighth judgments), 607 (sixth judgment), 
611 (seventh judgment), 613 (fourth judgment), 618 (fifth judg
ment), and 622 (third judgment); 126 Fed. Appx. 196 (ninth 
judgment). 

No. 05–5372. Tucker v. Frey, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5373. Tomoney v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–5375. Aguirre Cortes v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–5376. DeVane v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 898 F. 3d 949. 

No. 05–5377. Carswell, Administratrix of the Estate of 
Carswell, Deceased v. Borough of Homestead, Pennsylva

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
381 F. 3d 235. 

No. 05–5378. Crockett v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–5379. Gomez-Pineda v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 124 Fed. Appx. 884. 

No. 05–5380. Hoang v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 116 Fed. Appx. 551. 

No. 05–5381. Hudson v. Snow, Secretary of the Treas

ury. C. A. 11th Cir. Certiorari denied. Reported below: 135 
Fed. Appx. 201. 

No. 05–5382. Hendricks v. Dovenmuehle Mortgage Inc. 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 96 
Fed. Appx. 32. 

No. 05–5383. Hiralal v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 679. 

No. 05–5384. Fuller v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 398 F. 3d 644. 
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No. 05–5385. Finbarb v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 472. 

No. 05–5386. Fernandez-Pena v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 128 Fed. Appx. 380. 

No. 05–5387. Odutayo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 406 F. 3d 386. 

No. 05–5388. Garcia-Cardenas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 96. 

No. 05–5389. Jeffus v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 26. 

No. 05–5390. Bigby v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 402 
F. 3d 551. 

No. 05–5391. Gray v. Mullin, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 202. 

No. 05–5392. Horton v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 122 Fed. 
Appx. 507. 

No. 05–5393. Gordon v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–5394. Hill v. United States. C. A. 7th Cir. Certio
rari denied. 

No. 05–5395. Jeffus v. Drew, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–5396. Fiamengo v. Wadsworth et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 564. 

No. 05–5397. Hunter v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 866 A. 2d 827. 

No. 05–5399. Hess v. Tennis, Superintendent, State Cor

rectional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–5401. Ford v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 124 Fed. Appx. 784. 

No. 05–5402. Salerno v. Schriro, Director, Arizona De

partment of Corrections. Ct. App. Ariz. Certiorari denied. 

No. 05–5404. Martinez-Garcia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 397 F. 3d 1205. 

No. 05–5405. Campos Madrigal v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 98. 

No. 05–5406. Collins v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 903 So. 2d 968. 

No. 05–5408. Fisher v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 275. 

No. 05–5409. Higgs v. Hanks, Superintendent, Wabash 
Valley Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 05–5411. Vigil v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 130 Fed. Appx. 872. 

No. 05–5413. Byrd v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 1278. 

No. 05–5414. Bach v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 400 F. 3d 622. 

No. 05–5415. A. L. v. Iowa. Ct. App. Iowa. Certiorari de
nied. Reported below: 697 N. W. 2d 128. 

No. 05–5416. Zhang v. Austin. Cir. Ct. Jefferson County, 
W. Va. Certiorari denied. 

No. 05–5418. Reta-Mendoza v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 145. 

No. 05–5419. Gamble v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 941. 

No. 05–5420. Garriga v. United States; Moran-Cortez v. 
United States; and Vasquez-Sanchez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 125 Fed. 
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Appx. 608 (third judgment) and 611 (first judgment); 126 Fed. 
Appx. 199 (second judgment). 

No. 05–5421. Stone v. Pamoja House et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 111 Fed. Appx. 624. 

No. 05–5422. Leatch v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 622. 

No. 05–5423. Gardner v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–5424. Trotter v. Kentucky. Sup. Ct. Ky. Certio
rari denied. 

No. 05–5425. Davis v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 898 So. 2d 949. 

No. 05–5426. Contreras v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 372 F. 3d 974. 

No. 05–5427. Hastings v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 907 So. 2d 518. 

No. 05–5428. Smith v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. Reported below: 353 Ill. App. 3d 1095, 881 N. E. 
2d 975. 

No. 05–5431. Withron-Alvarez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 584. 

No. 05–5432. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 396 F. 3d 1340. 

No. 05–5433. Branson v. Gay, Warden. Ct. App. Ariz. 
Certiorari denied. 

No. 05–5434. Bumpus v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–5436. Ayala-Pizarro v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 407 F. 3d 25. 

No. 05–5437. Raheman v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 485. 

No. 05–5438. Francis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 270. 
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No. 05–5439. Minniecheske v. Village of Tigerton, Wis

consin, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 127 Fed. Appx. 225. 

No. 05–5440. Phifer v. Indiana. Sup. Ct. Ind. Certiorari 
denied. 

No. 05–5441. German v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5443. Riso-Castillo, aka Castillo v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 588. 

No. 05–5444. Martin v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5445. Lucas et al. v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 650. 

No. 05–5446. Jensen v. United States District Court for 
the Eastern District of California. C. A. 9th Cir. Certio
rari denied. 

No. 05–5448. Montoya-Cruz, aka White v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 125 Fed. 
Appx. 601. 

No. 05–5449. Puentos-Campos, aka Martinez-Villanueva, 
aka Rodriguez-Campos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 587. 

No. 05–5450. Nosov, aka Dlinni, et al. v. United States. 
C. A. 2d Cir. Certiorari denied. Reported below: 119 Fed. 
Appx. 311. 

No. 05–5451. Hassan v. Department of Veterans Affairs 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 137 
Fed. Appx. 418. 

No. 05–5452. Nolan v. Essex, Examiner, United States 
Parole Commission. C. A. 11th Cir. Certiorari denied. Re
ported below: 129 Fed. Appx. 602. 

No. 05–5453. Pulido v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–5454. Bautista v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 194. 

No. 05–5455. Burns v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5457. Barraza v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 107. 

No. 05–5458. Bedolla-Almanza v. United States; Garza-

Lopez v. United States; and Hamilton-Reyes v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 601 (second judgment) and 603 (first judgment); 126 
Fed. Appx. 188 (third judgment). 

No. 05–5459. Beltran-Viscarra v. United States (Re
ported below: 125 Fed. Appx. 619); Chavez-Galindo v. United 
States (125 Fed. Appx. 620); Contreras-Solorzano v. United 
States (126 Fed. Appx. 198); Cuevas-Gomez v. United States 
(126 Fed. Appx. 200); De La Cruz Fernandez v. United 
States (126 Fed. Appx. 189); Delgado-Gallegos v. United 
States (125 Fed. Appx. 615); Estrada-Alcala v. United 
States (125 Fed. Appx. 616); Hernandez-Garcia v. United 
States (125 Fed. Appx. 607); Hernandez-Saldiba v. United 
States (125 Fed. Appx. 595); Madrigal-Pineda v. United 
States (125 Fed. Appx. 623); Martinez-Ramirez v. United 
States (125 Fed. Appx. 619); Miranda-Espinoza v. United 
States (125 Fed. Appx. 608); Morales-Luna v. United States 
(125 Fed. Appx. 615); Moyeda-Cruz v. United States (125 Fed. 
Appx. 598); Noriega-Cisnero v. United States (125 Fed. Appx. 
617); Orozco-Ninfert v. United States (125 Fed. Appx. 596); 
Ortiz-Holguin v. United States (125 Fed. Appx. 614); 
Perez-De Hoyos v. United States (125 Fed. Appx. 609); Rede-

Torres v. United States (125 Fed. Appx. 622); Reyes-Cortez 
v. United States (125 Fed. Appx. 621); Reyes-Valdez v. 
United States (125 Fed. Appx. 610); Rivera-Castro v. United 
States (125 Fed. Appx. 618); Rochelle-Hernandez v. United 
States (125 Fed. Appx. 597); Rodriguez-Zapata v. United 
States (125 Fed. Appx. 617); Romero-Corrales v. United 
States (125 Fed. Appx. 621); Sanchez-Fuentes v. United 
States (125 Fed. Appx. 596); Soto-Beltran v. United States 
(125 Fed. Appx. 614); Ultera-Guevara v. United States (125 
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Fed. Appx. 612); and Villa-Del Valle v. United States (126 
Fed. Appx. 198). C. A. 5th Cir. Certiorari denied. 

No. 05–5460. Seville v. Martinez et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 549. 

No. 05–5461. Spina v. Our Lady of Mercy Medical Cen

ter et al. C. A. 2d Cir. Certiorari denied. Reported below: 
120 Fed. Appx. 408. 

No. 05–5462. Smith v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 390 F. 3d 661 and 405 F. 3d 726. 

No. 05–5463. Puckett v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 405 F. 3d 589. 

No. 05–5464. Watkins v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5465. Mozee v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 405 F. 3d 1082. 

No. 05–5468. Cruz v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 128 Fed. Appx. 627. 

No. 05–5469. Izaguirre-Flores v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 405 F. 3d 270. 

No. 05–5471. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5472. LeBlanc v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 897 So. 2d 736. 

No. 05–5473. Long v. Jordan, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 122 Fed. Appx. 431. 

No. 05–5474. Gould v. Hatcher, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 802. 

No. 05–5476. Waters v. O’Connor, Judge, Superior Court 
of Arizona, Maricopa County. Ct. App. Ariz. Certiorari de
nied. Reported below: 209 Ariz. 380, 103 P. 3d 292. 

No. 05–5477. Saddler v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 05–5478. Rucker v. Potter, Postmaster General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 120 
Fed. Appx. 90. 

No. 05–5479. Spence v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. Reported below: 125 Cal. App. 
4th 710, 23 Cal. Rptr. 3d 92. 

No. 05–5480. Hughes v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5482. Brown v. Texas. Ct. App. Tex., 4th Dist. Cer
tiorari denied. 

No. 05–5483. Totaro v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5484. Blue v. United States. C. A. 2d Cir. Certio
rari denied. 

No. 05–5485. Davison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 536. 

No. 05–5487. Scott v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5488. Graham v. Blaisdell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5489. Coe v. Crosby, Secretary, Florida Depart

ment of Corrections, et al. C. A. 11th Cir. Certiorari de
nied. Reported below: 131 Fed. Appx. 269. 

No. 05–5490. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5492. Covington v. New Hampshire. Super. Ct. 
N. H., Strafford County. Certiorari denied. 

No. 05–5493. Culp v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5494. Clentscale v. Folino, Superintendent, 
State Correctional Institution at Greene, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 05–5495. Folkes v. Leone, Administrator, Bayside 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–5496. Collins v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5497. Cannon et al. v. California Legislative 
Council et al. C. A. 9th Cir. Certiorari denied. 

No. 05–5498. Feaster v. Maryland. Ct. Sp. App. Md. Cer
tiorari denied. Reported below: 157 Md. App. 709. 

No. 05–5499. Murray v. Mann. C. A. 1st Cir. Certiorari 
denied. 

No. 05–5500. Mena-Valerino v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 117 Fed. Appx. 335. 

No. 05–5501. Fisher v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–5503. Landrith v. U. S. Bancorp, N. A., et al. C. A. 
10th Cir. Certiorari denied. 

No. 05–5504. Pabellon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 60. 

No. 05–5505. Gibbs v. Humphrey, Warden. Super. Ct. 
Mitchell County, Ga. Certiorari denied. 

No. 05–5506. Allen v. District Court of Nevada, Clark 
County, et al. Sup. Ct. Nev. Certiorari denied. Reported 
below: 121 Nev. 1100, 152 P. 3d 745. 

No. 05–5507. Williams v. Farrior et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 65. 

No. 05–5508. Warren v. Miller, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5509. Nastasio v. Kemna, Superintendent, Cross

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 05–5510. Osborne v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 05–5511. Fryer v. Everstine. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 
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No. 05–5514. Stewart v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 350. 

No. 05–5515. Greenfield v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 494. 

No. 05–5516. Smith v. Pitcher, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5517. Kennedy v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 33 F. 3d 56. 

No. 05–5518. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 240. 

No. 05–5519. MacPherson v. Crosby, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–5520. Harden v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5521. Mustafaa, aka Matthews v. Carey, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 05–5523. Babiar v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 410 F. 3d 432. 

No. 05–5524. Bradley v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5525. Blanco v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–5526. Barrios-Ricarte v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–5528. Conte v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 551. 

No. 05–5529. Phillips v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 160. 

No. 05–5531. Henry v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 872. 
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No. 05–5532. Pagan v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 864 A. 2d 1231. 

No. 05–5533. Holler v. Fluor Fernald, Inc. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5534. Gyory v. Reebok International, Ltd. C. A. 
Fed. Cir. Certiorari denied. Reported below: 121 Fed. Appx. 
397. 

No. 05–5535. Bringier v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 405 F. 3d 310. 

No. 05–5536. Thompson v. Engleton, Warden, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 122 Fed. 
Appx. 68. 

No. 05–5537. Watts v. Norris, Director, Arkansas De

partment of Correction, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 05–5538. Pagan v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 873 A. 2d 771. 

No. 05–5539. Gordon v. Pavot et al. C. A. D. C. Cir. Cer
tiorari denied. Reported below: 117 Fed. Appx. 131. 

No. 05–5543. Flowers v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5545. Lang v. Crosby, Secretary, Florida Depart

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 05–5546. Elsesser v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–5547. Pirani v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 543. 

No. 05–5548. Nunley v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re
ported below: 394 F. 3d 1079. 

No. 05–5549. Raymer v. United States District Court 
for the Southern District of Indiana. C. A. 7th Cir. Cer
tiorari denied. 
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No. 05–5550. Searles v. Relic et al. C. A. 2d Cir. Certio
rari denied. 

No. 05–5552. Flores-Gonzalez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 120 Fed. Appx. 749. 

No. 05–5553. Bangura v. Township of Montclair, New 
Jersey. Sup. Ct. N. J. Certiorari denied. 

No. 05–5556. Valenzuela-Quevado v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 407 F. 3d 728. 

No. 05–5557. Rodgers v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 873 A. 2d 1120. 

No. 05–5559. Hood v. Virginia. Sup. Ct. Va. Certiorari de
nied. Reported below: 269 Va. 176, 608 S. E. 2d 913. 

No. 05–5561. Brunson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 152. 

No. 05–5562. Tate v. Cain, Warden. C. A. 5th Cir. Certio
rari denied. 

No. 05–5564. Grummitt v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 390 F. 3d 569. 

No. 05–5569. Nelloms v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 933. 

No. 05–5579. Pierre v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5580. Villanueva v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 408 F. 3d 193. 

No. 05–5581. Shelton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 638. 

No. 05– 5582. Rodriguez-De-Hoyas v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 05–5590. Mendoza-Verduzco, aka Mendoza Barajas v. 
United States. C. A. 10th Cir. Certiorari denied. Reported 
below: 136 Fed. Appx. 180. 

No. 05–5592. McKoy v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 815. 
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No. 05–5595. Dicks v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5598. Lyttle v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 327. 

No. 05–5599. Jackson v. McMaster, Attorney General of 
South Carolina, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 124 Fed. Appx. 794. 

No. 05–5600. Bieri v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 121 Fed. Appx. 681. 

No. 05–5603. Buonsignore v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 252. 

No. 05– 5604. Alfraro  v. United  States;  Flores-

Hernandez v. United States; Fernandez v. United States; 
Sanchez-Ortiz v. United States; Gallegos-Garcia v. United 
States; and Canales-Castillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 408 F. 3d 204 (first 
judgment); 127 Fed. Appx. 153 (second judgment); 134 Fed. Appx. 
775 (sixth judgment) and 777 (fifth judgment); 135 Fed. Appx. 700 
(third judgment) and 715 (fourth judgment). 

No. 05–5605. Boyd v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5606. Barber v. Gonzales, Attorney General. 
C. A. D. C. Cir. Certiorari denied. 

No. 05–5611. Brown v. Georgia. Ct. App. Ga. Certiorari 
denied. 

No. 05–5612. Adams v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 61 M. J. 16. 

No. 05–5618. Woodford v. Indiana. Ct. App. Ind. Certio
rari denied. Reported below: 824 N. E. 2d 449. 

No. 05–5623. Ringgold v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 116. 

No. 05–5624. West v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 753. 
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No. 05–5626. White v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Stokes County, N. C. Certiorari denied. 

No. 05–5627. Taylor v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–5628. Csekinek v. Immigration and Naturaliza

tion Service. C. A. 6th Cir. Certiorari denied. Reported 
below: 391 F. 3d 819. 

No. 05–5630. Dees v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 362. 

No. 05–5631. Kaelin v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 05–5634. Gettings v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 114 Fed. Appx. 859. 

No. 05–5635. Hibberd v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1108, 881 
N. E. 2d 981. 

No. 05–5636. Harrington v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 112. 

No. 05–5637. Gray, aka Stribbling, aka Mills v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 
405 F. 3d 227. 

No. 05–5641. Garba v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 128 Fed. Appx. 855. 

No. 05–5642. Harper v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–5645. Kamara v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. 

No. 05–5646. Johnakin v. Wilson, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–5647. Diomedes v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 400. 
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No. 05–5652. Haack v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 997. 

No. 05–5654. Gonzalez-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–5655. Griffith v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 385 F. 3d 124 and 102 Fed. 
Appx. 203. 

No. 05–5657. Myers v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 112 Fed. Appx. 304. 

No. 05–5659. Sanchez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5660. Stephens v. Hall, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 407 F. 3d 1195. 

No. 05–5661. Serrano v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 406 F. 3d 1208. 

No. 05–5663. Worrells v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 94 Fed. Appx. 927. 

No. 05–5665. Joseph v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 357. 

No. 05–5666. Vogel v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 119. 

No. 05–5670. Colon v. United States et al. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5677. Cook et al. v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 161 Fed. Appx. 7. 

No. 05–5679. Swindle v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 407 F. 3d 562. 

No. 05–5683. Cruz v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5685. Poole v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 407 F. 3d 767. 

No. 05–5686. Vazquez-Rivera v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 407 F. 3d 476. 
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No. 05–5687. Willis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 252. 

No. 05–5691. Vukanovich v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5697. Bartlett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 515. 

No. 05–5703. Laguerre v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 595. 

No. 05–5706. Huyghue v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 920. 

No. 05–5707. Hilton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5708. Zerduche v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 599. 

No. 05–5709. Veal v. Tennis, Superintendent, State Cor

rectional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–5710. Finck, aka DuBois v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 407 F. 3d 908. 

No. 05–5711. Kilic v. Mattsen Fisheries, Inc., et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 125 Fed. 
Appx. 194. 

No. 05–5712. Gaynor v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5713. Houston v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 406 F. 3d 1121. 

No. 05–5720. Lugo v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 125 Fed. Appx. 358. 

No. 05–5721. Perez-Hernandez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 
475. 

No. 05–5723. McDonald, aka Brown, aka Taylor, aka 
Palmer v. United States. C. A. 11th Cir. Certiorari denied. 
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No. 05–5724. Shabazz v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 662. 

No. 05–5725. Sera v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 400 F. 3d 538. 

No. 05–5727. Ascencio v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5731. Leslie v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 686. 

No. 05–5735. Woodard v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5736. Ramos v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–5738. Dodson v. Arkansas. Sup. Ct. Ark. Certio
rari denied. 

No. 05–5739. Spivey v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 856. 

No. 05–5740. Parris v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 111 Fed. Appx. 158. 

No. 05–5744. Warren v. Smith, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 599. 

No. 05–5748. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 274. 

No. 05–5750. Powell v. Ozmint, Director, South Carolina 
Department of Corrections, et al. C. A. 4th Cir. Certio
rari denied. Reported below: 133 Fed. Appx. 57. 

No. 05–5751. Trasvina Alvarez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 128 Fed. Appx. 
103. 

No. 05–5752. Milbourne v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 861. 
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No. 05–5753. Vazquez-Rios v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–5754. Wilson v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 740. 

No. 05–5762. Hampton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 275. 

No. 05–5764. Conrod v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 645. 

No. 05–5765. Cienfuegos-Paz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 130 Fed. Appx. 682. 

No. 05–5766. Evans v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–5768. Clancy et al. v. United States. C. A. 7th 
Cir. Certiorari denied. 

No. 05–5769. Lloyd v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 407 F. 3d 608. 

No. 05–5770. Harris v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 394 F. 3d 543. 

No. 05–5771. James v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 902 So. 2d 803. 

No. 05–5772. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 404 F. 3d 850. 

No. 05–5774. Pulliam v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5779. Vasquez-Torres v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 648. 

No. 05–5781. Bush v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 404 F. 3d 263. 

No. 05–5783. Abney v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 445. 

No. 05–5784. Anderson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 212. 
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No. 05–5786. Atlas v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 518. 

No. 05–5787. Delva, aka Delua v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 490. 

No. 05–5790. Rosa v. Breslin, Superintendent, Arthur 
Kill Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 05–5796. Konya v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–5801. Cabrera-Ruiz v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 288. 

No. 05–5802. Dunigan v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5804. Chimney v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 439. 

No. 05–5807. Anderson v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5808. Alaniz v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 877. 

No. 05–5811. Ruhbayan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 406 F. 3d 292. 

No. 05–5815. Taliaferro v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 500. 

No. 05–5819. Lopez v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5833. Wilson v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 1074. 

No. 05–5834. Woodard v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 64 Fed. Appx. 290. 

No. 05–5836. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5843. Jones v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 819. 
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No. 05–5844. Lipani v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 835 A. 2d 833. 

No. 05–5846. Diaz v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5847. Davis v. Alabama. Ct. Crim. App. Ala. Cer
tiorari denied. Reported below: 925 So. 2d 1016. 

No. 05–5848. Curtis v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5850. Lopez Chigano v. Lewis, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–5851. Ruiz-Camarena v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 580. 

No. 05–5852. Sterling v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 350. 

No. 05–5856. Agramonte v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 05–5861. Musa v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 401 F. 3d 1208. 

No. 05–5862. Privette v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 897. 

No. 05–5863. Roberts v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. 

No. 05–5864. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5868. Patterson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 740. 

No. 05–5869. Mendoza-Martinez v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 05–5870. Daniels v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 440. 

No. 05–5874. Richard, aka Chevis v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 514. 
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No. 05–5877. Zuniga-Bruno v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 407 F. 3d 511. 

No. 05–5878. Byrd v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5879. Burgess v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 232. 

No. 05–5880. Binion v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 89. 

No. 05–5885. Harris v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 408 F. 3d 186. 

No. 05–5887. Harp v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 242. 

No. 05–5888. Jiayang Hua v. University of Utah et al. 
Ct. App. Utah. Certiorari denied. 

No. 05–5889. Henderson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5891. Gonzalez-Borjas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 556. 

No. 05–5892. Garza-Lopez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 410 F. 3d 268. 

No. 05–5895. Shorter v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 875 A. 2d 117. 

No. 05–5896. Winestock v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–5897. Reyes-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–5899. Llerena v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5900. McElveen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 42. 

No. 05–5901. Riccardi v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 405 F. 3d 852. 
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No. 05–5906. Carter v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 321. 

No. 05–5910. Bonner et ux. v. United States. C. A. 7th 
Cir. Certiorari denied. 

No. 05–5911. Audain v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5912. Addison v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5918. Muhammad v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 8. 

No. 05–5920. Bernal-Ceron v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 605. 

No. 05–5921. Bowers v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5922. Arquimedes-Portillo v. United States; 
Martinez-Saldana v. United States; Medina-Huitron v. 
United States; Melendez-Montoya v. United States; Ro

sales v. United States; and Cruz v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 36 
(first judgment); 135 Fed. Appx. 704 (second judgment), 761 
(fourth judgment), and 764 (third judgment); 144 Fed. Appx. 409 
(fifth judgment) and 411 (sixth judgment). 

No. 05–5923. Palacios-Frausto v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 531. 

No. 05–5925. Martin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 954. 

No. 05–5927. Jenkins v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5928. Lork v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 34. 

No. 05–5930. Montalvo v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5932. Jorge v. United States. C. A. 11th Cir. Cer
tiorari denied. 
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No. 05–5936. Turner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 631. 

No. 05–5937. Vaughan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 227. 

No. 05–5938. Vizcarra-Pardini v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 726. 

No. 05–5939. Watkins v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 145. 

No. 05–5943. Boone v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 868. 

No. 05–5944. Yazzie v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 407 F. 3d 1139. 

No. 05–5945. Washington v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 976. 

No. 05–5947. Archuleta-Valerio v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 555. 

No. 05–5948. Lopez-Guzman v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 627. 

No. 05–5949. Bermudez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 407 F. 3d 536. 

No. 05–5950. Bailey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5951. Burton v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5953. McCully v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 407 F. 3d 931. 

No. 05–5954. Rivera v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 587. 

No. 05–5956. Juarez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 90 Fed. Appx. 387. 

No. 05–5958. McDermott v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 952. 
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No. 05–5959. Pritchett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 216. 

No. 05–5960. Tan Minh Ly v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 95 Fed. Appx. 230. 

No. 05–5963. Sanchez-Sanchez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 
321. 

No. 05–5967. Curtis v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5968. Dobbs v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 408 F. 3d 1101. 

No. 05–5969. Echevarria et al. v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 143 Fed. Appx. 
297. 

No. 05–5970. Austin v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 271. 

No. 05–5971. Bleckler v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5973. Arkadie v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5974. Garcia-Gill v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 102. 

No. 05–5976. Holden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 97. 

No. 05–5977. Gomez-Morales v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 531. 

No. 05–5982. Gonzalez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5984. Glenn v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 115 Fed. Appx. 172. 

No. 05–5986. Muriel-Morales v. United States. C. A. 1st 
Cir. Certiorari denied. 
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No. 05–5988. Van Velzer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 554. 

No. 05–5994. Parker v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–5996. Censke v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5998. Counce v. Norwood, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 103 Fed. Appx. 313. 

No. 05–5999. Garcia v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 436. 

No. 05–6001. Arevalo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1233. 

No. 05–6011. Hopkins, aka Jackson v. United States (two 
judgments). C. A. 4th Cir. Certiorari denied. Reported below: 
117 Fed. Appx. 875 (second judgment). 

No. 05–6015. Foster v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 853. 

No. 05–6016. Garcia v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 126 Fed. Appx. 142. 

No. 05–6017. Friedman v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 330. 

No. 05–6022. Duran v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–6023. Edwards v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 963. 

No. 05–6026. Naranjo-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 133 Fed. 
Appx. 96. 

No. 05–6027. Jacobson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 223. 

No. 05–6029. Suba v. United States District Court for 
the Southern District of Georgia. C. A. 11th Cir. Certio
rari denied. 
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No. 05–6033. Bates v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–6036. Baird v. Indiana (two judgments). Sup. Ct. 
Ind. Certiorari denied. Reported below: 831 N. E. 2d 109 (first 
judgment); 833 N. E. 2d 28 (second judgment). 

No. 05–6041. Varela v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 400 F. 3d 864. 

No. 05–6042. Watson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–6044. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6051. Moore v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 655. 

No. 05–6052. Newell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 994. 

No. 05–6054. Santiago-Vazquez, aka Corazon v. United 
States. C. A. 1st Cir. Certiorari denied. Reported below: 127 
Fed. Appx. 508. 

No. 05–6055. Fantozzi v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 698. 

No. 05–6057. Helton v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6058. Hubbard v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6059. Parra-Perez, aka Perez-Perez v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 127 
Fed. Appx. 241. 

No. 05–6060. Henley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6061. Desoto v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 498. 

No. 05–6063. Ellis v. United States. C. A. D. C. Cir. Cer
tiorari denied. Reported below: 161 Fed. Appx. 17. 
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No. 05–6066. Mazyck v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–6076. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6078. Carbajal-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 949. 

No. 05–6079. Deason v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 693. 

No. 05–6087. Perez v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6088. Padgett v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6090. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 632. 

No. 05–6092. Kelley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 412 F. 3d 1240. 

No. 05–6095. Santos Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 701. 

No. 05–6103. Farkas v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 672. 

No. 05–6106. Hicks v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 411 F. 3d 996. 

No. 05–6108. Benjamin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 887. 

No. 05–6110. Barreiro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 821. 

No. 05–6115. Perdue v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 330. 

No. 05–6122. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 471. 

No. 05–6127. Vaughan v. United States. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–6131. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 115 Fed. Appx. 207. 

No. 05–6132. Smith v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 534. 

No. 05–6138. Noe v. United States. C. A. 5th Cir. Certio
rari denied. 

No. 05–6141. Bownes v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 405 F. 3d 634. 

No. 04–1153. Indiana v. Ward. Sup. Ct. Ind. Motion of re
spondent for leave to proceed in forma pauperis granted. Cer
tiorari denied. Reported below: 810 N. E. 2d 1042. 

No. 04–1434. Burt et al. v. Rumsfeld, Secretary of De

fense. C. A. 2d Cir. Certiorari before judgment denied. 

No. 04–1465. George Lussier Enterprises, Inc., dba Lus

sier Subaru, et al. v. Subaru of New England, Inc., et al. 
C. A. 1st Cir. Motion of National Automobile Dealers Association 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 393 F. 3d 36. 

No. 04–1485. White-Rodgers v. Bitler et al. C. A. 10th 
Cir. Motion of American Tort Reform Association et al. for leave 
to file a brief as amici curiae granted. Certiorari denied. Re
ported below: 400 F. 3d 1227. 

No. 04–1486. Office of Senator Ben Nighthorse Camp

bell v. Bastien. C. A. 10th Cir. Motion of petitioner to defer 
consideration of petition for writ of certiorari denied. Certiorari 
denied. Reported below: 390 F. 3d 1301. 

No. 04–1534. Bolander v. BP Oil Co. et al. C. A. 6th Cir. 
Certiorari denied. Justice Breyer took no part in the consid
eration or decision of this petition.* Reported below: 128 Fed. 
Appx. 412. 

No. 04–1564. Garcia et al. v. United States. C. A. 9th 
Cir. Motion of the Solicitor General for leave to file a brief in 
opposition under seal with redacted copies for the public record 

*See also note, supra, p. 801. 
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granted. Certiorari denied. Reported below: 114 Fed. Appx. 
292. 

No. 04–1569. City of Cincinnati, Ohio v. Cash et al. C. A. 
6th Cir. Motion of Philip Garcia for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 388 F. 
3d 529. 

No. 04–1583. Florida v. Duncan. Sup. Ct. Fla. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer
tiorari denied. Reported below: 894 So. 2d 817. 

No. 04–1605. Washington Mutual Bank, FA, Successor 
to Great Western Bank v. Dawson et ux. C. A. 9th Cir. 
Certiorari denied. Justice O’Connor took no part in the consid
eration or decision of this petition.* Reported below: 390 F. 3d 
1139. 

No. 04–1607. Sherwood Partners, Inc. v. Lycos, Inc., aka 
Delaware Lycos, Inc. C. A. 9th Cir. Motion of Receivers, 
Inc., et al. for leave to file a brief as amici curiae granted. Cer
tiorari denied. Reported below: 394 F. 3d 1198. 

No. 04–1634. Globe Newspaper Co., Inc., et al. v. Ayash. 
Sup. Jud. Ct. Mass. Motion of ABC, Inc., et al. for leave to file 
a brief as amici curiae granted. Certiorari denied. Reported 
below: 443 Mass. 367, 822 N. E. 2d 667. 

No. 04–1673. Chaplin et al. v. Du Pont Advance Fiber 
Systems et al. C. A. 4th Cir. Certiorari denied. Justice 
O’Connor took no part in the consideration or decision of this 
petition.* Reported below: 124 Fed. Appx. 771. 

No. 04–1678. Kramer v. Gwinnett County, Georgia, et al. 
C. A. 11th Cir. Motion of petitioner to consolidate case with 
No. 04–1236, Goodman v. Georgia et al., denied. Certiorari de
nied. Reported below: 116 Fed. Appx. 253. 

No. 04–1706. Miller Citizens Corp. et al. v. Carter, At

torney General of Indiana, et al. Sup. Ct. Ind. Certiorari 
denied. Justice Breyer took no part in the consideration or 
decision of this petition.* Reported below: 820 N. E. 2d 1240. 

*See also note, supra, p. 801. 
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No. 04–1712. Sarkes Tarzian, Inc. v. U. S. Trust Company 
of Florida Savings Bank, as Personal Representative of 
the Estate of Tarzian. C. A. 7th Cir. Motion of Loren Robel 
et al. for leave to file a brief as amici curiae granted. Certiorari 
denied. Reported below: 397 F. 3d 577. 

No. 04–1719. Brooks et al. v. United States et al. C. A. 
5th Cir. Motion of Multiple Amcor and Elecktra Partners for 
leave to file a brief as amicus curiae out of time denied. Certio
rari denied. Reported below: 126 Fed. Appx. 173. 

No. 04–10248. Haynes v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider
ation or decision of this petition.* 

No. 04–10249. Hardison v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider
ation or decision of this petition.* 

No. 04–10437. Rosendo Valdes v. United States. C. A. 
11th Cir. Certiorari before judgment denied. 

No. 04–10643. Smith v. Alabama. Ct. Crim. App. Ala. Cer
tiorari denied. Justice Breyer would grant petition for writ of 
certiorari. Reported below: 908 So. 2d 273. 

No. 05–16. Herring v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Motion of 
Former Federal Prosecutors for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 397 F. 3d 
1338. 

No. 05–87. Colorado v. Harlan. Sup. Ct. Colo. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer
tiorari denied. Reported below: 109 P. 3d 616. 

No. 05–106. Grand Trunk Western Railroad Inc. et al. 
v. Roddy. C. A. 6th Cir. Motion of Airline Industrial Relations 
Conference et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 395 F. 3d 318. 

No. 05–118. Beretta U. S. A. Corp. et al. v. District of 
Columbia et al. Ct. App. D. C. Motion of petitioners to defer 

*See also note, supra, p. 801. 
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consideration of petition for writ of certiorari denied. Certiorari 
denied. Reported below: 872 A. 2d 633. 

No. 05–153. City of Fairfield, Ohio, et al. v. Tucker 
et al. C. A. 6th Cir. Motions of City of Athens, Ohio, et al. 
and International Municipal Lawyers Association for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 398 F. 3d 457. 

No. 05–5044. Lovitt v. True, Warden. C. A. 4th Cir. Mo
tions of The Innocence Project, Inc., et al. and National Associa
tion of Criminal Defense Lawyers for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 403 F. 3d 
171. 

No. 05–5313. Miller v. United States. C. A. 5th Cir. Mo
tion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Reported below: 406 F. 
3d 323. 

No. 05–5726. Bailey v. O’Brien, Warden. C. A. 6th Cir. 
Motion of petitioner to expedite consideration of petition for writ 
of certiorari denied. Certiorari denied. 

No. 05–6085. Morales-Zavala v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition.* Reported below: 125 
Fed. Appx. 822. 

No. 05–6107. Callum et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition.* Reported below: 410 
F. 3d 571. 

Rehearing Denied 

No. 03–10700. Reynoso v. California, 545 U. S. 1127;

No. 04–7519. Jurconi v. Glenhaven Lakes Club et al., 543


U. S. 1157; 
No. 04–8117. Forde v. Clark, Warden, et al., 545 U. S. 

1130; 
No. 04–8841. O’Gara v. New York, 544 U. S. 1019; 

*See also note, supra, p. 801. 
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No. 04–9093. Richardson v. Richardson et al., 544 U. S. 
1038; 

No. 04–9812. Love v. Ryan, Acting Warden, 545 U. S. 1143; 
No. 04–9858. Curto v. Edmondson et al., 545 U. S. 1133; and 
No. 04–10398. Kucera v. United States, 545 U. S. 1149. Pe

titions for rehearing denied. 

October 6, 2005 
Miscellaneous Order 

No. 05A311. Howard v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. Application for stay of execution of sentence of death, 
presented to Justice Scalia, and by him referred to the Court, 
denied. 

October 7, 2005 

Dismissal Under Rule 46 

No. 04–10559. Blazevich v. United States. C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 46. 

October 11, 2005 

Dismissal Under Rule 46 

No. 05–309. New York Department of Transportation v. 
Newsday, Inc. Ct. App. N. Y. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 5 N. Y. 3d 84, 833 N. E. 2d 210. 

Certiorari Granted—Reversed and Remanded. (See No. 04– 
8384, ante, p. 1.) 

Certiorari Granted—Vacated and Remanded 

No. 04–1387. Tugman v. United States. C. A. 11th Cir. 
Reported below: 129 Fed. Appx. 597; and 

No. 04–1467. Roman-Roman v. United States. C. A. 10th 
Cir. Reported below: 116 Fed. Appx. 994. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of United States v. Booker, 543 U. S. 220 (2005). 

No. 04–9748. Britt v. United States. C. A. 11th Cir. Re
ported below: 388 F. 3d 1369; 
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No. 04–10673. Trotter v. United States. C. A. 11th Cir. 
Reported below: 129 Fed. Appx. 597; and 

No. 05–5218. Moncrief, aka Riley v. United States. C. A. 
11th Cir. Reported below: 127 Fed. Appx. 470. Motions of peti
tioners for leave to proceed in forma pauperis granted. Certio
rari granted, judgments vacated, and cases remanded for further 
consideration in light of United States v. Booker, 543 U. S. 220 
(2005). 

No. 05–134. North Carolina v. Branch. Ct. App. N. C. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Illinois v. Caballes, 
543 U. S. 405 (2005). Reported below: 162 N. C. App. 707, 591 
S. E. 2d 923. 

No. 05–199. Stacey, Individually and as Co-Executor of 
the Last Will of Stacey v. City of Hermitage, Pennsylva

nia, et al. C. A. 3d Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Exxon 
Mobil Corp. v. Saudi Basic Industries Corp., 544 U. S. 280 (2005). 
Reported below: 178 Fed. Appx. 94. 

Miscellaneous Orders. (For Court’s order making allotment of 
Justices, see ante, p. v.) 

No. 05M16. Foose v. Booker et al.;

No. 05M17. Atwell v. Duran et al.;

No. 05M18. Davies v. Greenough et al.;

No. 05M19. Costa v. State Bar of California et al.; and

No. 05M20. Daisy v. United States Postal Service. Mo


tions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 04–723. Stevedoring Services of America et al. v. 
Price et al., 544 U. S. 960. Motion of respondent Arel Price for 
attorney’s fees denied without prejudice to filing in the United 
States Court of Appeals for the Ninth Circuit. 

No. 04–805. Texaco Inc. v. Dagher et al. C. A. 9th Cir. 
[Certiorari granted, 545 U. S. 1138.] Motions for leave to file 
briefs as amici curiae filed by the following were granted: Cham
ber of Commerce of the United States of America et al., American 
Bankers Association et al., Northwest Ohio Physician Specialist 
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Cooperative, LLC, Parker Hannifin Corporation, Visa U. S. A. Inc. 
et al., American Petroleum Institute, Washington Legal Founda
tion, and Verizon Communications Inc. 

No. 04–1067. Georgia v. Randolph. Sup. Ct. Ga. [Certio
rari granted, 544 U. S. 973.] Motion of National Association of 
Criminal Defense Lawyers for leave to participate in oral argu
ment as amicus curiae and for divided argument denied. 

No. 04–1203. United States v. Georgia et al.; and 
No. 04–1236. Goodman v. Georgia et al. C. A. 11th Cir. 

[Certiorari granted, 544 U. S. 1031.] Motion of the Solicitor Gen
eral for divided argument granted. 

No. 04–1615. Vines et al. v. University of Louisiana at 
Monroe et al. C. A. 5th Cir.; 

No. 04–1657. Cruz, as Representative of Cruz v. Blue 
Cross and Blue Shield of Illinois et al. C. A. 7th Cir.; 

No. 05–18. Arlington Central School District Board of 
Education v. Murphy et vir. C. A. 2d Cir.; and 

No. 05–200. Empire HealthChoice Assurance, Inc., dba 
Empire Blue Cross Blue Shield v. McVeigh, Administra

trix of the Estate of McVeigh. C. A. 2d Cir. The Solicitor 
General is invited to file briefs in these cases expressing the views 
of the United States. 

No. 04–8384. Dye v. Hofbauer, Warden, ante, p. 1. Motion 
of Prison Legal Services of Michigan, Inc., et al. for leave to file 
a brief as amici curiae granted. 

No. 05–6256. In re Queen; and 
No. 05–6370. In re Moore. Petitions for writs of habeas cor

pus denied. 

No. 05–165. In re Kanon’ses:neh. Petition for writ of man
damus and/or prohibition denied. 

Certiorari Granted 

No. 04–1034. Rapanos et al. v. United States; and 
No. 04–1384. Carabell et al. v. United States Army 

Corps of Engineers et al. C. A. 6th Cir. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral ar
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gument. Reported below: No. 04–1034, 376 F. 3d 629; No. 04– 
1384, 391 F. 3d 704. 

No. 04–1527. S. D. Warren Co. v. Maine Board of Envi

ronmental Protection et al. Sup. Jud. Ct. Me. Certiorari 
granted limited to Question 1 presented by the petition. Re
ported below: 868 A. 2d 210. 

No. 04–1618. Northern Insurance Company of New York 
v. Chatham County, Georgia. C. A. 11th Cir. Certiorari 
granted.* Reported below: 129 Fed. Appx. 602. 

Certiorari Denied 

No. 04–1552. Fellers v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 397 F. 3d 1090. 

No. 04–1602. Harold Levinson Associates, Inc., et al. v. 
Chao, Secretary of Labor. C. A. 2d Cir. Certiorari denied. 
Reported below: 121 Fed. Appx. 918. 

No. 04–1617. Michigan v. Bolduc. Ct. App. Mich. Certio
rari denied. Reported below: 263 Mich. App. 430, 688 N. W. 
2d 316. 

No. 04–1655. Louisiana State Board of Elementary and 
Secondary Education et al. v. Pace et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 403 F. 3d 272. 

No. 04–1660. Perry v. Texas. Ct. Crim. App. Tex. Certio
rari denied. Reported below: 158 S. W. 3d 438. 

No. 04–1663. Rubbo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 396 F. 3d 1330. 

No. 04–1671. Lott v. Eastern Shore Christian Center 
et al. Sup. Ct. Ala. Certiorari denied. Reported below: 908 
So. 2d 922. 

No. 04–1723. Yuen et al. v. Securities and Exchange 
Commission et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 401 F. 3d 1031. 

No. 04–1727. Cohen v. World Omni Financial Corp. Cir. 
Ct. Palm Beach County, Fla. Certiorari denied. 

*[Reporter’s Note: For amendment of this order, see post, p. 959.] 
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No. 04–9100. Osife v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 398 F. 3d 1143. 

No. 04–9334. Abraham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 386 F. 3d 1033. 

No. 04–9409. Tytler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 462. 

No. 04–9926. Claritt v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 602. 

No. 04–10095. Snowden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 385. 

No. 04–10210. Manders v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 112 Fed. Appx. 5. 

No. 04–10288. Mobin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 269. 

No. 04–10339. Daibo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 821. 

No. 04–10351. Spielvogel v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 738. 

No. 04–10421. Sturgill v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 821. 

No. 04–10433. Butler v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10465. Curtis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 400 F. 3d 1334. 

No. 04–10500. Williams v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 F. 3d 567. 

No. 04–10541. Chisholm v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10657. Soler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 297. 

No. 04–10747. Menelio-Vivas v. United States; and 
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No. 05–5107. Estupinan et al. v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 
597. 

No. 05–1. McFarland et al. v. Cheminova, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 400 F. 3d 
1286. 

No. 05–2. Latham v. Office of the Attorney General of 
the State of Ohio et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 395 F. 3d 261. 

No. 05–11. GenCorp, Inc. v. Olin Corp. C. A. 6th Cir. Cer
tiorari denied. Reported below: 390 F. 3d 433. 

No. 05–19. Bernback v. Greco. C. A. 3d Cir. Certiorari 
denied. Reported below: 127 Fed. Appx. 45. 

No. 05–21. USX Corp. et al. v. Barnhart, Commissioner 
of Social Security. C. A. 3d Cir. Certiorari denied. Re
ported below: 395 F. 3d 161. 

No. 05–22. Knisley et al. v. Medtronic, Inc. C. A. 6th 
Cir. Certiorari denied. Reported below: 405 F. 3d 421. 

No. 05–23. Morales v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 388 F. 3d 1159. 

No. 05–24. Lentell v. Merrill Lynch & Co., Inc., et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 396 F. 3d 161. 

No. 05–27. Webster v. United Auto Workers, Local 51, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 394 
F. 3d 436. 

No. 05–39. General Motors Corp. v. Ford et al., Individ

ually and on Behalf of All Others Similarly Situated. 
Ct. Civ. App. Okla. Certiorari denied. 

No. 05–42. Peoples v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 844. 

No. 05–43. Cianci v. United States. C. A. 1st Cir. Certio
rari denied. 

No. 05–52. BFM Leasing Co., LLC, et al. v. Philadelphia 
Indemnity Insurance Co. C. A. 6th Cir. Certiorari denied. 
Reported below: 126 Fed. Appx. 243. 
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No. 05–54. Hays v. United States. C. A. 7th Cir. Certio
rari denied. Reported below: 397 F. 3d 564. 

No. 05–55. Hamilton County Department of Education 
v. Deal et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 392 F. 3d 840. 

No. 05–96. Smit, Commissioner, Virginia Department of 
Motor Vehicles v. Yamaha Motor Corp., U. S. A.; and 

No. 05–186. Jim’s Motorcycle, Inc., dba Atlas Honda/ 
Yamaha v. Smit, Commissioner, Virginia Department of 
Motor Vehicles. C. A. 4th Cir. Certiorari denied. Reported 
below: 401 F. 3d 560. 

No. 05–141. Martin v. United States Court of Appeals 
for the Eighth Circuit. C. A. 8th Cir. Certiorari denied. 

No. 05–155. Saudi Basic Industries Corp. v. Mobil Yanbu 
Petrochemical Co., Inc., et al. Sup. Ct. Del. Certiorari de
nied. Reported below: 866 A. 2d 1. 

No. 05–156. O. S. C. Co. v. Zymblosky et al. Super. Ct. Pa. 
Certiorari denied. 

No. 05–157. O. S. C. Co. v. Zymblosky et al. Super. Ct. Pa. 
Certiorari denied. Reported below: 858 A. 2d 1295. 

No. 05–159. Novak v. Estate of Novak, Incapacitated 
Person, By and Through Vest, Guardian and Conservator. 
Sup. Ct. Ala. Certiorari denied. Reported below: 926 So. 2d 
380. 

No. 05–163. Memorial-Hermann Healthcare Systems 
et al. v. Ethridge et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 405 F. 3d 344. 

No. 05–168. Bridgestone/Firestone North American 
Tire, L. L. C. v. City of Monroe Employees Retirement 
System; and 

No. 05–170. Bridgestone Corp. v. City of Monroe Employ

ees Retirement System. C. A. 6th Cir. Certiorari denied. 
Reported below: 399 F. 3d 651. 

No. 05–169. Robinson v. Ford-Robinson. Sup. Ct. Ark. 
Certiorari denied. Reported below: 362 Ark. 232, 208 S. W. 3d 
140. 
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No. 05–171. Aegis Security Insurance Co. v. California. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 05–172. Bouton v. Farrelly, Governor of the Virgin 
Islands, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 122 Fed. Appx. 562. 

No. 05–173. First Financial Ventures, LLC, et al. v. 
Bank One, Columbus, Ohio, N. A. C. A. 6th Cir. Certiorari 
denied. 

No. 05–174. Bong Sun Kye et al. v. Chang Lee. Super. 
Ct. N. J., App. Div. Certiorari denied. 

No. 05–175. Palmieri v. Lynch et al. C. A. 2d Cir. Certio
rari denied. Reported below: 392 F. 3d 73. 

No. 05–177. Dorn et al. v. General Motors Corp. et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 131 Fed. 
Appx. 462. 

No. 05–179. Mompongo v. Gonzales, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 406 F. 3d 512. 

No. 05–180. Castro-Rivera et al. v. Fagundo et al. C. A. 
1st Cir. Certiorari denied. Reported below: 129 Fed. Appx. 632. 

No. 05–189. Orndorf v. Paul Revere Life Insurance Co. 
C. A. 1st Cir. Certiorari denied. Reported below: 404 F. 3d 510. 

No. 05–192. Johnson v. Board of Bar Overseers of Mas

sachusetts et al. C. A. 1st Cir. Certiorari denied. 

No. 05–193. Jensen v. Prudential Financial, Inc., et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 130 Fed. 
Appx. 914. 

No. 05–194. Overland et al. v. Los Angeles County, Cal

ifornia, et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 
Reported below: 126 Cal. App. 4th 131, 23 Cal. Rptr. 3d 676. 

No. 05–195. Simpson v. Chesterfield County Board of 
Supervisors. C. A. 4th Cir. Certiorari denied. Reported 
below: 404 F. 3d 276. 

No. 05–201. Burklow et al. v. Baskin-Robbins USA, Co., 
et al. C. A. 6th Cir. Certiorari denied. 
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No. 05–202. Keane v. Fox Television Stations, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 129 Fed. 
Appx. 874. 

No. 05–211. Stetler et vir v. SRN Enterprises, Inc. Ct. 
App. Ky. Certiorari denied. 

No. 05–213. Hatcher v. Peed, Judge, Superior Court of 
Georgia, Effingham County. C. A. 11th Cir. Certiorari de
nied. Reported below: 128 Fed. Appx. 105. 

No. 05–217. DJM, Ltd. v. Island Yachting Management, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 132 Fed. Appx. 246. 

No. 05–218. Dretke, Director, Texas Department of 
Criminal Justice, Correctional Institutions Division v. 
Coleman. C. A. 5th Cir. Certiorari denied. Reported below: 
395 F. 3d 216. 

No. 05–220. Bruce et al. v. Heffelfinger, United States 
Attorney, District of Minnesota, et al. C. A. 8th Cir. 
Certiorari denied. 

No. 05–221. Jupiter v. Gonzales, Attorney General. 
C. A. 1st Cir. Certiorari denied. Reported below: 396 F. 3d 487. 

No. 05–228. Udarbe v. Gonzales, Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 132 Fed. 
Appx. 57. 

No. 05–231. Kulesa v. Small et ux. Ct. App. Ark. Certio
rari denied. Reported below: 90 Ark. App. 108, 204 S. W. 3d 99. 

No. 05–233. Campbell v. Regents of the University of 
California. Sup. Ct. Cal. Certiorari denied. Reported below: 
35 Cal. 4th 311, 106 P. 3d 976. 

No. 05–239. HealthPath of Mercer County, Inc. v. 
Aetna, Inc., et al. C. A. 11th Cir. Certiorari denied. 

No. 05–240. Fisher v. Texas. Sup. Ct. Tex. Certiorari de
nied. Reported below: 164 S. W. 3d 637. 

No. 05–241. Bankole v. Immigration and Naturalization 
Service. C. A. 2d Cir. Certiorari denied. Reported below: 
126 Fed. Appx. 503. 
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No. 05–242. Burlington Northern & Santa Fe Railway 
Co. v. United States District Court for the District of 
Montana. C. A. 9th Cir. Certiorari denied. Reported below: 
408 F. 3d 1142. 

No. 05–283. Hopkins v. DiBella. C. A. 2d Cir. Certiorari 
denied. Reported below: 403 F. 3d 102. 

No. 05–285. Lalani v. United States; 
No. 05–317. Dhanani v. United States; and 
No. 05–330. Lalani v. United States. C. A. 11th Cir. Cer

tiorari denied. Reported below: 143 Fed. Appx. 298. 

No. 05–303. Jones v. Pennsylvania. Super. Ct. Pa. Certio
rari denied. Reported below: 867 A. 2d 647. 

No. 05–307. Penny v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–320. Hamric v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–329. Miller v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 10. 

No. 05–334. Pratchard v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 61 M. J. 279. 

No. 05–5100. Kemp v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5114. Waidla v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 140, 106 P. 3d 931. 

No. 05–5183. Smith et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 297. 

No. 05–5199. Bieghler v. McBride, Superintendent, Max

imum Control Facility. C. A. 7th Cir. Certiorari denied. 
Reported below: 389 F. 3d 701. 

No. 05–5200. Divers v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 889 So. 2d 335. 

No. 05–5221. Ross v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 297. 
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No. 05–5225. Dennis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 597. 

No. 05–5255. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 116 Fed. Appx. 249. 

No. 05–5266. White v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 126 
Fed. Appx. 173. 

No. 05–5270. Tolama-Santizo v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 298. 

No. 05–5279. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 822. 

No. 05–5311. Venegas-Castrejon v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 143 Fed. Appx. 
297. 

No. 05–5321. Day v. United States. C. A. 11th Cir. Certio
rari denied. Reported below: 405 F. 3d 1293. 

No. 05–5370. Toroguet-Cervantes v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 129 Fed. 
Appx. 521. 

No. 05–5467. Duncan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 400 F. 3d 1297. 

No. 05–5554. Thacker v. Tennessee. Sup. Ct. Tenn. Cer
tiorari denied. Reported below: 164 S. W. 3d 208. 

No. 05–5555. James v. Lewis, Warden. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–5558. Senn v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 128 Fed. Appx. 96. 

No. 05–5560. Ashworth v. Addison, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 752. 

No. 05–5563. Tafari v. Gilmore et al. C. A. 2d Cir. Cer
tiorari denied. 
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No. 05–5566. Crutcher v. Ryan, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 131 Fed. Appx. 116. 

No. 05–5567. Dickson v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 313. 

No. 05–5570. Pegram v. Ault, Warden. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–5573. Mahdi v. MCI-Worldcom et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 101. 

No. 05–5574. Cornejo Macias v. Dretke, Director, Texas 
Department of Criminal Justice, Correctional Institu

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5575. Lewis v. Smith et al. C. A. 6th Cir. Certio
rari denied. 

No. 05–5576. Koko v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 901 So. 2d 133. 

No. 05–5577. Porter v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5578. McGhee v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 352 Ill. App. 3d 1223, 879 
N. E. 2d 1067. 

No. 05–5583. Rowe v. DeKalb Crisis Center et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–5584. Sabree v. Massachusetts Parole Board 
et al. C. A. 1st Cir. Certiorari denied. 

No. 05–5589. Robinson v. Folino, Superintendent, State 
Correctional Institution at Greene. C. A. 3d Cir. Certio
rari denied. 

No. 05–5593. Davis v. Werholtz, Secretary, Kansas De

partment of Corrections, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 121 Fed. Appx. 377. 

No. 05–5594. Clark v. Ryan, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 445. 
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No. 05–5596. Dove v. Boyette, Correctional Administra

tor I, Nash Correctional Institution. C. A. 4th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 77. 

No. 05–5597. Downes v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–5602. Adaway v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 902 So. 2d 746. 

No. 05–5607. Burkett v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 05–5610. Bradford v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 121 Fed. Appx. 707. 

No. 05–5613. Melendez v. McGrath, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 05–5616. Sumbry v. Davis, Superintendent, Indiana 
State Prison. C. A. 3d Cir. Certiorari denied. 

No. 05–5620. Valchar v. Texas Board of Pardons and Pa

roles. C. A. 5th Cir. Certiorari denied. 

No. 05–5621. Toussaint v. Klem, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 383. 

No. 05–5629. Davis v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 324. 

No. 05–5632. Burdette v. Rushton, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 122 Fed. Appx. 684. 

No. 05–5633. Bilbrey v. Douglas, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 971. 

No. 05–5639. Harrison v. Kemna, Superintendent, Cross

roads Correctional Center, et al. C. A. 8th Cir. Certio
rari denied. 

No. 05–5640. Figueroa, aka Rodriguez v. Zon, Superin

tendent, Wende Correctional Facility. C. A. 2d Cir. Cer
tiorari denied. 
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No. 05–5644. Lay v. Mazer-Hart. C. A. 9th Cir. Certiorari 
denied. Reported below: 124 Fed. Appx. 573. 

No. 05–5649. Daugherty v. Missouri. Ct. App. Mo., East
ern Dist. Certiorari denied. Reported below: 159 S. W. 3d 405. 

No. 05–5651. Allen v. District Court of Nevada, Clark 
County, et al. Sup. Ct. Nev. Certiorari denied. 

No. 05–5656. Guzman v. Duke, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5658. Servin v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5662. Sylvester v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5664. Mandile v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 351. 

No. 05–5667. Todd v. Crosby, Secretary, Florida Depart

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 05–5668. Powell v. Keller et al. C. A. 4th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 512. 

No. 05–5671. Quinton v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5672. Goldman v. Fairbanks Capital Corp. et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–5674. Ingraham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 395. 

No. 05–5675. Sandifer v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 202. 

No. 05–5676. Newman v. Uchtman, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5678. Rutherford v. United States. C. A. 11th 
Cir. Certiorari denied. 
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No. 05–5682. Duarte-Benitez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 139 Fed. Appx. 
246. 

No. 05–5688. Welker v. Russo, Judge, Court of Common 
Pleas of Ohio, Cuyahoga County. Sup. Ct. Ohio. Certio
rari denied. 

No. 05–5690. Riley v. Sandoval, Attorney General of 
Nevada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 126 Fed. Appx. 814. 

No. 05–5692. Meador v. Sweatt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5693. Mohammed-Blaize, aka Blaize v. Immigra

tion and Naturalization Service et al. C. A. 2d Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 774. 

No. 05–5695. Oliver v. Oklahoma et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 869. 

No. 05–5696. Burgess v. Scofield, Warden. Super. Ct. 
Butts County, Ga. Certiorari denied. 

No. 05–5698. Bennett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 657. 

No. 05–5699. Bush v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 210. 

No. 05–5700. Birotte v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 05–5701. Sveum v. Smith, Warden. C. A. 7th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 447. 

No. 05–5714. Dockery v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 401 F. 3d 1261. 

No. 05–5715. Cooper-Smith v. Belleque, Superintendent, 
Oregon State Penitentiary. C. A. 9th Cir. Certiorari de
nied. Reported below: 397 F. 3d 1236. 

No. 05–5716. Carchidi v. Kenmore Development. C. A. 2d 
Cir. Certiorari denied. Reported below: 123 Fed. Appx. 435. 
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No. 05–5717. Cordova v. Mueller, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 174. 

No. 05–5718. Censke v. Marquette County Jail. C. A. 6th 
Cir. Certiorari denied. 

No. 05–5719. B. L. v. Franklin County Children Serv

ices. Ct. App. Ohio, Franklin County. Certiorari denied. 

No. 05–5728. McDonald v. BellSouth Telecommunica

tions, Inc. C. A. 5th Cir. Certiorari denied. Reported below: 
130 Fed. Appx. 685. 

No. 05–5729. Polite et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 822. 

No. 05–5730. Lyles v. Miller, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5732. Matthews v. Clark County, Nevada, et al. 
Sup. Ct. Nev. Certiorari denied. 

No. 05–5733. Ratsavongsy v. Caden, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 135 Fed. Appx. 10. 

No. 05–5737. Roseberry v. Arizona. Sup. Ct. Ariz. Cer
tiorari denied. Reported below: 210 Ariz. 360, 111 P. 3d 402. 

No. 05–5741. Scruggs v. Palmer et al. C. A. 5th Cir. Cer
tiorari denied. Reported below: 112 Fed. Appx. 337. 

No. 05–5742. Walker v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–5745. Davis v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 05–5746. Blount v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–5747. Abeyta v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 05–5749. Boatswain v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 414 F. 3d 413. 
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No. 05–5755. Smith v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 05–5756. Skipworth v. Coyne, Judge, Court of Com

mon Pleas of Ohio, Cuyahoga County. Sup. Ct. Ohio. Cer
tiorari denied. 

No. 05–5757. Shipman v. Smith, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 05–5761. Hudson v. Ward, Director, Oklahoma De

partment of Corrections, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 124 Fed. Appx. 599. 

No. 05–5763. Harper v. Gamble et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 468. 

No. 05–5775. Padilla v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 222. 

No. 05–5776. Charles-Sanchez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 128 Fed. Appx. 
760. 

No. 05–5777. Lytle v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 136. 

No. 05–5778. Masters v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 297. 

No. 05–5785. Bonga v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5788. Lopera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 761. 

No. 05–5789. Smith v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 05–5792. Elko v. Suster, Judge, Court of Common 
Pleas of Ohio, Cuyahoga County. Sup. Ct. Ohio. Certio
rari denied. 

No. 05–5797. Lawhon v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 908 So. 2d 1052. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 947 

546 U. S. October 11, 2005 

No. 05–5805. Pitts v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 682. 

No. 05–5817. Mahadevan v. Gonzales, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 126 Fed. 
Appx. 764. 

No. 05–5818. Duyet Hung Le v. Belleque, Superintend

ent, Oregon State Penitentiary. C. A. 9th Cir. Certiorari 
denied. Reported below: 127 Fed. Appx. 292. 

No. 05–5821. Prosha v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–5826. Parnell v. Wall et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5828. Johnson v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5835. Wood v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 906 So. 2d 1065. 

No. 05–5858. Gales v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 269 Neb. 443, 694 N. W. 2d 124. 

No. 05–5860. Coronel v. Hawaii. C. A. 9th Cir. Certio
rari denied. 

No. 05–5866. Al-Hakim v. Doss et al. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5873. Morales v. McKesson Health Solutions, 
LLC. C. A. 10th Cir. Certiorari denied. Reported below: 136 
Fed. Appx. 115. 

No. 05–5875. Zuluaga v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 63 Mass. App. 1114, 826 
N. E. 2d 794. 

No. 05–5876. Branch v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 162 N. C. App. 707, 591 
S. E. 2d 923. 

No. 05–5883. Jones v. Stewart et al. C. A. 8th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 108. 
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No. 05–5890. Houser v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 130 Fed. Appx. 200. 

No. 05–5898. Logan v. Columbia Alaska Regional Hospi

tal. C. A. 9th Cir. Certiorari denied. Reported below: 126 
Fed. Appx. 382. 

No. 05–5904. Welch v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 133 Fed. Appx. 46. 

No. 05–5907. Abdelhaq v. West Virginia. Cir. Ct. Ohio 
County, W. Va. Certiorari denied. 

No. 05–5914. Boldt v. Barnhart, Commissioner of Social 
Security. C. A. 9th Cir. Certiorari denied. Reported below: 
116 Fed. Appx. 160. 

No. 05–5926. Jones v. Ortiz, Executive Director, Colo

rado Department of Corrections. C. A. 10th Cir. Certio
rari denied. Reported below: 130 Fed. Appx. 235. 

No. 05–5931. Martin v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–5983. Prevo v. Federal Deposit Insurance Corpo

ration et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 125 Fed. Appx. 981. 

No. 05–6002. Brown v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 1158, 883 
N. E. 2d 1148. 

No. 05–6003. Wagner v. Wainstein. C. A. D. C. Cir. Cer
tiorari denied. Reported below: 167 Fed. Appx. 812. 

No. 05–6007. Greene v. McDaniel, Warden, et al. Sup. 
Ct. Nev. Certiorari denied. 

No. 05–6028. Martin v. MacFarland, Administrator, 
South Woods State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 05–6031. Higinia v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 
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No. 05–6037. Kroncke v. City of Phoenix, Arizona, et al. 
Ct. App. Ariz. Certiorari denied. 

No. 05–6040. McGee v. Terry, Warden. Super. Ct. Tattnall 
County, Ga. Certiorari denied. 

No. 05–6047. Capers v. H & R Block Financial Advisors, 
Inc. C. A. 3d Cir. Certiorari denied. Reported below: 115 
Fed. Appx. 600. 

No. 05–6049. Feck v. Colorado. Ct. App. Colo. Certiorari 
denied. 

No. 05–6062. Metzenbaum v. Equal Employment Oppor

tunity Commission. C. A. 8th Cir. Certiorari denied. 

No. 05–6064. Copley v. United States District Court for 
the Eastern District of North Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 918. 

No. 05–6070. Gossett v. Barnhart, Commissioner of So

cial Security. C. A. 10th Cir. Certiorari denied. Reported 
below: 139 Fed. Appx. 24. 

No. 05–6074. Holbrook v. Yamamoto FB Engineering, 
LLC. C. A. 6th Cir. Certiorari denied. 

No. 05–6086. Mosley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 41. 

No. 05–6111. Adams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 642. 

No. 05–6120. Madera-Sanchez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–6121. Jacobs v. Michigan et al. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6124. Wyatt et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 408 F. 3d 1257 and 135 
Fed. Appx. 16. 

No. 05–6133. Perez-Serano v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 956. 
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No. 05–6145. Smiley v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6146. Santiago-Lugo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–6148. Joseph v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 107. 

No. 05–6150. Milton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6151. Nelson v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6152. Jolly v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6155. Crispin v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6158. Gilford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 656. 

No. 05–6160. Garcia-Covarrubias v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 141. 

No. 05–6162. Craven v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 146. 

No. 05–6163. Sequin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6169. Salinas-Capistran v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 112. 

No. 05–6170. Ramirez-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 558. 

No. 05–6171. Sanchez-Andrade, aka Garcia v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 134 
Fed. Appx. 156. 

No. 05–6172. Sawyers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 409 F. 3d 732. 

No. 05–6173. Marcussen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 403 F. 3d 982. 
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No. 05–6176. Colon-Colon v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6177. Drewry v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 543. 

No. 05–6178. Camacho-Ibarquen, aka Carbonell, aka 
Vega, aka Canales, aka Contrara, aka Sanchez v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
410 F. 3d 1307. 

No. 05–6179. Dilks v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 653. 

No. 05–6183. Petro v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 981. 

No. 05–6191. Johnson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1313. 

No. 05–6193. Zion v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 299. 

No. 05–6195. Tyler v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6196. Vanegas-Maldonado v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 659. 

No. 05–6197. Saunders v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 298. 

No. 05–6198. Cabezas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 223. 

No. 05–6199. Othon v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 166. 

No. 05–6201. Smith v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 238. 

No. 05–6203. Schaffner v. LeBlanc, Warden. C. A. 8th 
Cir. Certiorari denied. 

No. 05–6204. Rodriguez-Nichols v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 410 F. 3d 74. 
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No. 05–6205. Rosendary v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6206. Castillo-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 153. 

No. 05–6207. Chappell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 684. 

No. 05–6208. Essick v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 584. 

No. 05–6209. Espinoza-Gamez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 135 Fed. Appx. 658. 

No. 05–6210. Cardenas-Tapia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 564. 

No. 05–6211. Castillo-Resendez v. United States; Ar

nulfo Ayesta v. United States; Ledesma-Sanchez v. United 
States; Valdez-Jaimes v. United States; Machado-Bernal v. 
United States; and Orta-Gomez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 982 
(second judgment); 135 Fed. Appx. 750 (fourth judgment); 137 
Fed. Appx. 681 (third judgment); 138 Fed. Appx. 651 (fifth judg
ment); 142 Fed. Appx. 810 (sixth judgment). 

No. 05–6212. Delong v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 872. 

No. 05–6213. Curtis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 232. 

No. 05–6214. Coyne v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 485. 

No. 05–6215. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 410 F. 3d 137. 

No. 05–6217. Siler v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6221. Bray v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 80. 

No. 05–6222. Nieves-Bogado v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 247. 
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No. 05–6223. Bochas v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 968. 

No. 05–6224. Bifulco v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 548. 

No. 05–6225. Harris, aka Bates v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 99. 

No. 05–6233. Cosme v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 391. 

No. 05–6234. Dowling, aka Jackson v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 403 F. 3d 
1242. 

No. 05–6235. Lemusu v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 52. 

No. 05–6237. Overton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 354. 

No. 05–6238. Zabawa v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 60. 

No. 05–6239. Tubbs v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 957. 

No. 05–6240. Newsome v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 409 F. 3d 996. 

No. 05–6241. Walker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 393 F. 3d 842. 

No. 05–6242. Martinez-Lugo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 411 F. 3d 597. 

No. 05–6243. Bryant v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 95. 

No. 05–6245. Alcantara v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 721. 

No. 05–6246. Allen v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–6249. Barrett v. United States. C. A. 2d Cir. 
Certiorari denied. 
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No. 05–6253. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 990. 

No. 05–6259. Skorniak v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–6260. Santiago-Lugo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–6261. Romeu v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6262. Reyna v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6267. Lossiah v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 434. 

No. 05–6276. Carranza v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–6278. Childs v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 970. 

No. 05–6279. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 305. 

No. 05–6280. Mateo, aka Carlos v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6281. Bruce v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 396 F. 3d 697. 

No. 05–6286. Navarro v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 409 F. 3d 492. 

No. 05–6290. Wooten v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6293. Tanner v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6294. Taylor v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 876 A. 2d 640. 

No. 05–6295. Villafane-Jimenez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 410 F. 3d 74. 
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No. 05–6300. Remoi v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 404 F. 3d 789. 

No. 05–6303. Pope v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 136 Fed. Appx. 565. 

No. 05–6304. Olivo v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–6305. Nunn v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 101. 

No. 05–6306. Lawrence v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 405 F. 3d 888. 

No. 05–6307. Crayton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 77. 

No. 05–6308. Cross v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 929. 

No. 05–6309. Dennison v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1203. 

No. 05–6314. Monreal-Monreal v. United States; 
Esparza-Cano v. United States; Hernandez-Negrete v. 
United States; Alanis-Zuniga v. United States; Maldonado 
v. United States; Morales-Garcia v. United States; and 
Padilla-Calvo, aka Martinez-Martinez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 134 Fed. 
Appx. 726 (first judgment) and 775 (second judgment); 135 Fed. 
Appx. 737 (fifth judgment) and 759 (fourth judgment); 136 Fed. 
Appx. 657 (third judgment); 140 Fed. Appx. 546 (sixth judgment). 

No. 05–6316. Magallanez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 408 F. 3d 672. 

No. 05–6317. Jones v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 594. 

No. 05–6318. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 404 F. 3d 850. 

No. 05–6319. Ray v. United States. C. A. 8th Cir. Certio
rari denied. Reported below: 411 F. 3d 900. 
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No. 05–6320. Rubio v. United States; Alaniz v. United 
States; De La Cruz v. United States; Garcia-Ramirez v. 
United States; Muniz-Tapia v. United States; Gonzalez v. 
United States; and Munoz-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 134 Fed. 
Appx. 702 (second judgment); 135 Fed. Appx. 662 (first judgment); 
139 Fed. Appx. 609 (third judgment); 145 Fed. Appx. 477 (fifth 
judgment) and 959 (sixth judgment); 148 Fed. Appx. 201 (fourth 
judgment) and 221 (seventh judgment). 

No. 05–6321. Ostrander v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 411 F. 3d 684. 

No. 05–6322. Reeves v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1031. 

No. 05–6325. Brock v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6326. Bronson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 78. 

No. 05–6327. Ortiz Alcantar v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 401. 

No. 05–6328. Albritton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 239. 

No. 05–6332. Kemp v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6340. Cobb v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–6341. Cacho-Bonilla v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 404 F. 3d 84. 

No. 05–6343. Walls v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6347. Webb v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–6353. Snaggs v. United States. C. A. 2d Cir. Cer
tiorari denied. 
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No. 05–6354. Bell v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 411 F. 3d 960. 

No. 05–6355. Austin v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 722. 

No. 05–6361. Charlot, aka Dumals v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 135 Fed. 
Appx. 365. 

No. 04–1520. New York v. Zappulla. C. A. 2d Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Motion of respondent to strike petitioner’s reply brief treated as 
motion to seal the brief, and motion granted. Petitioner is di
rected to file a redacted reply brief for the public record within 
10 days. Certiorari denied. Reported below: 391 F. 3d 462. 

No. 04–1632. Gordon v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider
ation or decision of this petition. Reported below: 393 F. 3d 1044. 

No. 04–1693. Contessa Premium Foods, Inc., fka Con

tessa Food Products, Inc. v. Berdex Seafood, Inc., et al. 
C. A. 9th Cir. Motion of International Trademark Association 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 123 Fed. Appx. 747. 

No. 04–1695. Lee v. Craighead et al., as Co-Trustees for 
the Heirs and Next-of-Kin of Craighead, Deceased. C. A. 
8th Cir. Motion of Minnesota Police and Peace Officers Associa
tion Legal Defense Fund et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 399 F. 3d 
954. 

No. 04–9737. Rogers v. Huntley Project School District 
#24. Sup. Ct. Mont. Motion of petitioner for reconsideration of 
order denying leave to proceed in forma pauperis [545 U. S. 
1113] granted. Certiorari denied. 

No. 05–25. DiGuglielmo, Superintendent, State Correc

tional Institution at Graterford, et al. v. Brinson. C. A. 
3d Cir. Motion of respondent for leave to proceed in forma pau
peris granted. Certiorari denied. Reported below: 398 F. 3d 
225. 
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No. 05–48. Teva Pharmaceuticals USA, Inc. v. Pfizer, 
Inc. C. A. Fed. Cir. Certiorari denied. The Chief Justice, 
Justice O’Connor, and Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 395 
F. 3d 1324. 

No. 05–139. Maricopa County, Arizona, et al. v. Agster, 
Personal Representative of the Estate of Agster, et al. 
C. A. 9th Cir. Motions of American Medical Association et al. 
and County of Los Angeles et al. for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 406 F. 3d 
1091. 

No. 05–205. Smith et al. v. West Virginia ex rel. Saylor. 
Sup. Ct. App. W. Va. Motion of Employment Dispute Services, 
Inc., for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 216 W. Va. 766, 613 S. E. 2d 914. 

No. 05–5591. Murray v. Fleet Mortgage Group et al. 
C. A. 2d Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
120 Fed. Appx. 402. 

No. 05–5702. Johnson v. United States. C. A. 8th Cir. 
Certiorari before judgment denied. 

No. 05–6334. Mitchell v. United States. C. A. 6th Cir. 
Certiorari before judgment denied. 

Rehearing Denied 

No. 04–9046. In re Morris, 544 U. S. 973; 
No. 04–9269. Hollihan v. Sobina, Superintendent, State 

Correctional Institution at Somerset, et al., 544 U. S. 1024; 
No. 04–9490. Lucas v. Lewis, Warden, 545 U. S. 1106; 
No. 04–9564. Ferro v. United States, 544 U. S. 1041; 
No. 04–9755. King v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, 545 U. S. 1132; and 
No. 04–9835. Barbosa v. United States, 544 U. S. 1056. Pe

titions for rehearing denied. 

No. 02–611. Derman v. United States, 537 U. S. 1048. Mo
tion for leave to file petition for rehearing denied. 
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Certiorari Granted—Vacated and Remanded. (See No. 04–1475, 
ante, p. 6.) 

Miscellaneous Orders 

No. 05A333. Crawford et al. v. Roe. C. A. 8th Cir. Appli
cation for stay, presented to Justice Thomas, and by him re
ferred to the Court, denied. Temporary stay entered October 14, 
2005, is vacated. 

No. 05M21. Williams v. United States. Motion to direct 
the Clerk to file petition for writ of certiorari out of time denied. 

No. 04–1203. United States v. Georgia et al.; and 
No. 04–1236. Goodman v. Georgia et al. C. A. 11th Cir. 

[Certiorari granted, 544 U. S. 1031.] Motion of Tennessee et al. 
for leave to participate in oral argument as amici curiae and for 
divided argument granted. 

No. 04–1329. Illinois Tool Works Inc. et al. v. Independ

ent Ink, Inc. C. A. Fed. Cir. [Certiorari granted, 545 U. S. 
1127.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 04–1618. Northern Insurance Company of New York 
v. Chatham County, Georgia. C. A. 11th Cir. [Certiorari 
granted, ante, p. 933.] Order granting petition for writ of certio
rari amended to read: Certiorari granted limited to the following 
question: “Whether an entity that does not qualify as an ‘arm of 
the State’ for Eleventh Amendment purposes can nonetheless as
sert sovereign immunity as a defense to an admiralty suit.” 

No. 05–6528. In re Gaisie; and 
No. 05–6530. In re Wansley. Petitions for writs of habeas 

corpus denied. 

No. 04–10395. In re Marshall; 
No. 05–5798. In re Johnson; and 
No. 05–6190. In re Kornafel. Petitions for writs of manda

mus denied. 
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Certiorari Granted 

No. 05–83. Washington v. Recuenco. Sup. Ct. Wash. Mo
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 154 Wash. 2d 156, 
110 P. 3d 188. 

Certiorari Denied 

No. 04–9842. Jackson v. Arkansas. Ct. App. Ark. Certio
rari denied. 

No. 04–10511. Williams v. Mayberg, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 04–10639. Morin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–61. Edwards v. Virginia International Termi

nals, Inc., et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 398 F. 3d 313. 

No. 05–88. Cooper et al. v. Southern Co. et al. C. A. 
11th Cir. Certiorari denied. Reported below: 390 F. 3d 695. 

No. 05–92. United States v. Philip Morris USA Inc. et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 396 F. 3d 
1190. 

No. 05–117. Vertrue Inc., fka MemberWorks Inc. v. Med

valusa Health Programs, Inc. Sup. Ct. Conn. Certiorari 
denied. Reported below: 273 Conn. 634, 872 A. 2d 423. 

No. 05–149. Prater v. Ormiston. C. A. 9th Cir. Certiorari 
denied. Reported below: 121 Fed. Appx. 779. 

No. 05–206. Rodriguez-Juratovac et al. v. Common

wealth of Puerto Rico Electoral Commission et al. Sup. 
Ct. P. R. Certiorari denied. 

No. 05–209. N. E., as Biological Father of E. D. L., a 
Minor v. Hedges et al. C. A. 6th Cir. Certiorari denied. Re
ported below: 391 F. 3d 832. 

No. 05–210. Teston v. Arkansas State Board of Chiro

practic Examiners. Sup. Ct. Ark. Certiorari denied. Re
ported below: 361 Ark. 300, 206 S. W. 3d 796. 
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No. 05–214. Hadfield v. McDonough, Sheriff, Plymouth 
County, Massachusetts, et al. C. A. 1st Cir. Certiorari de
nied. Reported below: 407 F. 3d 11. 

No. 05–215. Dawood v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 05–223. Carroll v. Faucheux. Sup. Ct. Tex. Certio
rari denied. Reported below: 160 S. W. 3d 923. 

No. 05–224. City of Pineville, Louisiana v. Liberty Mu

tual Insurance Co. et al. Ct. App. La., 3d Cir. Certiorari 
denied. Reported below: 897 So. 2d 834. 

No. 05–226. Fearing et al. v. Parr et al. Ct. App. Minn. 
Certiorari denied. 

No. 05–245. Kerian v. Harvey, Secretary of the Army, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 114 
Fed. Appx. 442. 

No. 05–246. Karls v. Texaco Inc. C. A. 10th Cir. Certio
rari denied. Reported below: 139 Fed. Appx. 29. 

No. 05–269. Doe v. Menefee, Warden, et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 391 F. 3d 147. 

No. 05–301. Pham v. Texas. Ct. Crim. App. Tex. Certiorari 
denied. Reported below: 175 S. W. 3d 767. 

No. 05–302. LaPlante v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 133 Fed. Appx. 723. 

No. 05–335. Phinney v. Cooper, Judge, United States Dis

trict Court for the Central District of California, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 05–339. Ball v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 137 Fed. Appx. 580. 

No. 05–345. Friedrich v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 402 F. 3d 842. 

No. 05–349. Morales v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 346. 
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No. 05–351. Troutman v. Commissioner of Internal Rev

enue. C. A. 9th Cir. Certiorari denied. Reported below: 137 
Fed. Appx. 70. 

No. 05–360. Green et al. v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 407 F. 3d 434. 

No. 05–369. Domingo Cortez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 413 F. 3d 502. 

No. 05–5190. Schutte v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5301. Doss v. McAlpin et al. C. A. 5th Cir. Cer
tiorari denied. Reported below: 115 Fed. Appx. 221. 

No. 05–5356. Benitez-Macedo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 
506. 

No. 05–5403. Jacobs v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 395 F. 3d 92. 

No. 05–5502. Lawrence v. F. C. Kerbeck & Sons. C. A. 3d 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 570. 

No. 05–5625. Rodriguez v. McElroy et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 702. 

No. 05–5758. Murray v. Hardiman. C. A. 1st Cir. Certio
rari denied. 

No. 05–5767. Collins v. Woodford, Director, California 
Department of Corrections. C. A. 9th Cir. Certiorari de
nied. Reported below: 134 Fed. Appx. 191. 

No. 05–5773. Prible v. Texas. Ct. Crim. App. Tex. Certio
rari denied. Reported below: 175 S. W. 3d 724. 

No. 05–5780. Williams v. Yates, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 179. 

No. 05–5782. Anaya v. Knowles, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 
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No. 05–5791. Resendez v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–5793. Cota v. Johnson, Director, Virginia Depart

ment of Corrections, et al. C. A. 4th Cir. Certiorari de
nied. Reported below: 126 Fed. Appx. 642. 

No. 05–5795. King et al. v. Childs et al. Ct. App. D. C. 
Certiorari denied. 

No. 05–5799. Jackson v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5800. Douglas v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 161 Md. App. 698. 

No. 05–5803. Douglas v. Crawford, Director, Nevada De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 132 Fed. Appx. 687. 

No. 05–5806. Montgomery v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 863 A. 2d 1228. 

No. 05–5812. Speck v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5813. Stillman v. Ohio. Ct. App. Ohio, Delaware 
County. Certiorari denied. 

No. 05–5814. Ransom v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5816. Lambert v. Blodgett. C. A. 9th Cir. Certio
rari denied. Reported below: 393 F. 3d 943. 

No. 05–5820. Montgomery v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–5822. Morgan v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 114. 

No. 05–5823. Jackson v. Dingle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5824. Kessel v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 161 S. W. 3d 40. 
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No. 05–5829. Curland v. Ladner. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–5830. Brambles v. Duncan, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 412 F. 3d 1066. 

No. 05–5831. Brown v. Texas. Ct. App. Tex., 6th Dist. Cer
tiorari denied. Reported below: 159 S. W. 3d 703. 

No. 05–5832. Cuesta v. Bertrand et al. C. A. 7th Cir. 
Certiorari denied. 

No. 05–5837. Wideman v. Garcia. Ct. App. Colo. Certio
rari denied. 

No. 05–5839. James v. CP&L Progress Energy. C. A. 4th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 401. 

No. 05–5842. Seaberry v. Stalder et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 541. 

No. 05–5845. Lockhart v. Harris. C. A. 9th Cir. Certio
rari denied. 

No. 05–5849. Effinger v. Curtis, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 13. 

No. 05–5853. Wells v. Bruzzese, Judge, Court of Common 
Pleas of Ohio, Jefferson County. Sup. Ct. Ohio. Certio
rari denied. 

No. 05–5854. Bond v. Bond. C. A. 2d Cir. Certiorari denied. 
Reported below: 94 Fed. Appx. 23. 

No. 05–5855. Butler v. Howerton, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–5865. Briggs v. Hamilton County Prosecutor. 
C. A. 6th Cir. Certiorari denied. 

No. 05–5867. Powell v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–5871. Desmond v. Waggoner. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. Reported below: 902 So. 2d 815. 

No. 05–5872. Caputi v. Sirkis. Super. Ct. Pa. Certiorari 
denied. Reported below: 864 A. 2d 592. 
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No. 05–5881. Alkire v. Wachovia Bank, N. A., fka First 
Union National Bank. Ct. Sp. App. Md. Certiorari denied. 
Reported below: 160 Md. App. 711, 719. 

No. 05–5882. Bray v. Mitchell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–5884. Kleinwachter v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 05–5924. Laurentiu v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 05– 5929. Murphy v. Ohio. Ct. App. Ohio, Marion 
County. Certiorari denied. 

No. 05–5942. Sepulveda v. Morgan, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–6072. Greer v. Faulkner, Judge, Court of Common 
Pleas of Ohio, Hardin County. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 105 Ohio St. 3d 1557, 828 N. E. 2d 114. 

No. 05–6073. Hendricks v. South Carolina. Ct. Common 
Pleas of Richland County, S. C. Certiorari denied. 

No. 05–6104. Feagins v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. Reported below: 142 S. W. 3d 532. 

No. 05–6123. Johnson v. Maryland Department of Public 
Safety and Correctional Services. C. A. 4th Cir. Certio
rari denied. Reported below: 128 Fed. Appx. 333. 

No. 05–6136. Garner v. Lappin, Director, Federal Bu

reau of Prisons, et al. C. A. 6th Cir. Certiorari denied. 

No. 05–6154. Cornish v. Pennsylvania. Commw. Ct. Pa. 
Certiorari denied. Reported below: 860 A. 2d 228. 

No. 05–6157. Solis v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 05–6174. Scott v. Price et al. C. A. 4th Cir. Certio
rari denied. Reported below: 127 Fed. Appx. 677. 

No. 05–6192. Zied-Campbell v. Pennsylvania Department 
of Public Welfare. Sup. Ct. Pa. Certiorari denied. 
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No. 05–6194. Woods v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 267. 

No. 05–6200. Clemente v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 153. 

No. 05–6232. Stover v. Eckenrode et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6329. Bashir v. Harvey, Attorney General of 
New Jersey, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–6352. Mills v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 561. 

No. 05–6362. Campbell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 410 F. 3d 456. 

No. 05–6369. Parker v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 401 F. 3d 886. 

No. 05–6372. Rivera v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 411 F. 3d 864 and 136 Fed. 
Appx. 925. 

No. 05–6375. Beras v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–6381. Edwards v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 352. 

No. 05–6383. Nicholson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 145. 

No. 05–6385. Vallejo v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 90. 

No. 05–6387. Olvera Contreras v. Jeter, Warden. C. A. 
8th Cir. Certiorari denied. 

No. 05–6394. Jones v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 126 Fed. Appx. 560. 

No. 05–6395. Mason v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–6397. Beltran-Hernandez v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 140 Fed. 
Appx. 631. 

No. 05–6398. Alba-Guerrero v. United States. C. A. 10th 
Cir. Certiorari denied. 

No. 05–6400. Castro v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6402. Guzman v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 474. 

No. 05–6403. Garza v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 687. 

No. 05–6404. Gaines v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 255. 

No. 05–6407. Gonzalez-Huerta, aka Covarrublias, aka 
Gonzalez-Covarrublias v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 403 F. 3d 727. 

No. 05–6408. Iruretagoyena v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 127 Fed. Appx. 383. 

No. 05–6409. Graham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 276. 

No. 05–6412. Gomez-Soriano v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–6415. Galvan v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 154. 

No. 05–6416. Galvan v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 407 F. 3d 954. 

No. 05–6418. Ramirez-Garcia v. United States (Reported 
below: 141 Fed. Appx. 360); Diaz-Rendon v. United States (135 
Fed. Appx. 738); Mejilla-Hernandez, aka Reyes v. United 
States (141 Fed. Appx. 250); Castillo-Ramirez v. United 
States (141 Fed. Appx. 379); Rodriguez-Torrez v. United 
States (145 Fed. Appx. 53); Gutierrez-Nieto v. United States 
(141 Fed. Appx. 324); Ramos-Lucio v. United States (140 Fed. 
Appx. 580); Rivera-Ortiz v. United States (136 Fed. Appx. 
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664); Mata-DeLeon v. United States (144 Fed. Appx. 435); 
Meza Balleza, aka Acosta-Avalos v. United States (144 
Fed. Appx. 436); Gervacio-Angel v. United States (145 Fed. 
Appx. 78); Torres-Lucio v. United States (145 Fed. Appx. 57); 
Sanchez-Vivar v. United States (140 Fed. Appx. 588); 
Morales-Navarro v. United States (145 Fed. Appx. 49); 
Lozano-Herrera v. United States (138 Fed. Appx. 631); 
Garcia-Aguilar v. United States (135 Fed. Appx. 754); Frias 
v. United States (135 Fed. Appx. 763); Gomez-Graciano v. 
United States (136 Fed. Appx. 665); Mendoza v. United 
States (145 Fed. Appx. 912); Hipolito-Alcantar v. United 
States (145 Fed. Appx. 910); Linan-Gonzalez v. United 
States (143 Fed. Appx. 603); Morales-Olvera v. United 
States (146 Fed. Appx. 730); Conde-Bravo v. United States 
(145 Fed. Appx. 460); Navarro-Gallardo v. United States (145 
Fed. Appx. 936); Reyna-Sauceda v. United States (145 Fed. 
Appx. 81); and Goicochea-Suazo v. United States (141 Fed. 
Appx. 377). C. A. 5th Cir. Certiorari denied. 

No. 05–6419. Rodriguez-Garcia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 586. 

No. 05–6420. Rollins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 296. 

No. 05–6421. Santillana v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 716. 

No. 05–6423. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 672. 

No. 05–6428. Elizarraraz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 985. 

No. 05–6431. Higginbotham v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 137 Fed. Appx. 665. 

No. 05–6434. Carratala v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6437. Govea-Solorio v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 33. 

No. 05–6440. Hoff v. United States. C. A. 7th Cir. Cer
tiorari denied. 
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No. 05–6442. Phillips v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 390 F. 3d 574. 

No. 05–6444. Thelen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 61. 

No. 05–6451. Hines v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 126 Fed. Appx. 624. 

No. 05–6452. Ingram v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6454. Gilchrist v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 520. 

No. 05–6457. Murcia-Perlaza v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 
289. 

No. 05–6458. Bravo-Muzquiz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 412 F. 3d 1052. 

No. 05–6459. Ostos-Del Angel v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 136 Fed. Appx. 659. 

No. 05–6462. Lockett v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6463. Manning v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 212. 

No. 05–6467. Martinez v. United States; Gamboa v. 
United States; Echavarria v. United States; Cowan v. 
United States; Gonzalez v. United States; Navarro-Lerma 
v. United States; Villasenor v. United States; and Vasquez 
v. United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 135 Fed. Appx. 748 (seventh judgment); 136 Fed. Appx. 
660 (first judgment) and 713 (second judgment); 138 Fed. Appx. 
678 (third judgment); 140 Fed. Appx. (fourth judgment); 145 Fed. 
Appx. 74 (sixth judgment), 935 (eighth judgment), and 938 (fifth 
judgment). 

No. 05–6469. Carson v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6471. Bracks v. United States; and Conradino-

Navarrete v. United States. C. A. 5th Cir. Certiorari de



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

970 OCTOBER TERM, 2005 

October 17, 2005 546 U. S. 

nied. Reported below: 135 Fed. Appx. 753 (second judgment); 
140 Fed. Appx. 544 (first judgment). 

No. 05–6472. Bolen v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 325. 

No. 05–6473. Cruz-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 666. 

No. 05–6474. Coward v. Stansberry, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 425. 

No. 05–6478. Perez-Ochoa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 746. 

No. 05–6481. Sanchez-Carrasco v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 136 Fed. Appx. 617. 

No. 05–6483. Scott v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 273. 

No. 05–6484. Sowemimo v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6485. Rodriguez-Saucedo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 131 Fed. Appx. 982. 

No. 05–6486. Melendez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 708. 

No. 05–6487. Dickerson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 633. 

No. 05–6489. Antwi v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–6490. McCall v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–6492. Arnold v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 416 F. 3d 349. 

No. 05–6494. Smith v. Stansberry, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 137. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 971 

546 U. S. October 17, 2005 

No. 05–6496. Davis v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–6502. Velazquez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1011. 

No. 05–6504. Porter v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 409 F. 3d 910. 

No. 05–6505. Jones v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 162. 

No. 05–6506. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 411 F. 3d 928. 

No. 05–6507. Vasquez-Moncada v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–6509. Luna-Cano v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 668. 

No. 05–6512. Russell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 670. 

No. 05–6513. Weisser v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 417 F. 3d 336. 

No. 05–6514. Reyes-Carmona v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 133 Fed. Appx. 959. 

No. 05–6515. Black v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–6520. McGonagle v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 373. 

No. 05–6523. Banks v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 622. 

No. 05–6524. Gollhofer v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 953. 

No. 05–6525. Garcia-Rodriguez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 
521. 
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No. 05–6547. Carter v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 294. 

No. 05–6550. Colunga-Correa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 763. 

No. 05–6552. Champagne v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6553. Daniels v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6554. Shields v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 60. 

No. 05–6556. Sayadi-Takhtehkar v. United States et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–6557. Inocencio v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–6. Cattell, Warden v. White. C. A. 1st Cir. Mo
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 399 F. 3d 18. 

No. 05–236. Merck & Co., Inc. v. Teva Pharmaceuticals 
USA, Inc. C. A. Fed. Cir. Certiorari denied. The Chief Jus

tice, Justice O’Connor, and Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
395 F. 3d 1364. 

No. 05–280. American Family Mutual Insurance Co. v. 
Messina, Judge, 16th Judicial Circuit Court, Jackson 
County, Missouri. Sup. Ct. Mo. Motion of Property Casualty 
Insurers Association of America for leave to file a brief as amicus 
curiae granted. Certiorari denied. 

No. 05–284. Small v. Federal Communications Commis

sion et al. C. A. D. C. Cir. Certiorari denied. The Chief 
Justice took no part in the consideration or decision of this peti
tion. Reported below: 161 Fed. Appx. 11. 

No. 05–6186. Albert v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. The Chief Justice took no 
part in the consideration or decision of this petition. 
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No. 05–6558. Beckley, aka Lynch v. United States. C. A. 
4th Cir. Certiorari before judgment denied. 

October 18, 2005 

Dismissal Under Rule 46 

No. 05–183. Official Committee of Unsecured Creditors 
v. U. S. Bank N. A. et al. C. A. 7th Cir. Certiorari dismissed 
under this Court’s Rule 46. Reported below: 406 F. 3d 918. 

October 20, 2005 
Certiorari Denied 

No. 05–7068 (05A343). Ramirez v. Texas. Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, pre
sented to Justice Scalia, and by him referred to the Court, 
denied. Certiorari denied. 

October 25, 2005 
Miscellaneous Order 

No. 05–7163 (05A359). In re Gray. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 05–6606 (05A332). Gray v. Roper, Superintendent, Po

tosi Correctional Center. Sup. Ct. Mo. Application for stay 
of execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Certiorari denied. 

October 26, 2005 

Dismissal Under Rule 46 

No. 05–249. Morgan v. Clark County, Nevada. Sup. Ct. 
Nev. Certiorari dismissed under this Court’s Rule 46.1. 

October 31, 2005 

Certiorari Granted—Reversed and Remanded. (See No. 04– 
1538, ante, p. 9; and No. 04–9949, ante, p. 12.) 

Certiorari Granted—Vacated and Remanded 

No. 05–6655. Al-Dabbi v. United States. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
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granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of United States v. 
Booker, 543 U. S. 220 (2005). Reported below: 388 F. 3d 1145. 

Miscellaneous Orders 

No. 05M22. Z. G. v. S. J. H. et al. Motion to direct the Clerk 
to file petition for writ of certiorari out of time denied. 

No. 05M23. Ben-Schoter v. United States. Motion for 
leave to proceed in forma pauperis without an affidavit of indi
gency executed by petitioner denied. 

No. 04–597. Unitherm Food Systems, Inc. v. Swift-

Eckrich, Inc., dba ConAgra Refrigerated Foods. C. A. 
Fed. Cir. [Certiorari granted, 543 U. S. 1186.] Motion of peti
tioner to strike respondent’s supplemental brief denied. 

No. 04–928. Oregon v. Guzek. Sup. Ct. Ore. [Certiorari 
granted, 544 U. S. 998.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Motion of respondent for appointment of 
counsel granted. Richard L. Wolf, Esq., of Portland, Ore., is ap
pointed to serve as counsel for respondent in this case. 

No. 04–1131. Whitman v. Department of Transportation 
et al. C. A. 9th Cir. [Certiorari granted, 545 U. S. 1138.] Mo
tion of National Treasury Employees Union for leave to partici
pate in oral argument as amicus curiae and for divided argu
ment denied. 

No. 04–1264. Buckeye Check Cashing, Inc. v. Cardegna 
et al. Sup. Ct. Fla. [Certiorari granted, 545 U. S. 1127.] Mo
tion of Florida et al. for leave to participate in oral argument as 
amici curiae and for divided argument denied. 

No. 04–5308. Keenan v. LeCureux, Warden. C. A. 6th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [543 U. S. 804] denied. 

No. 05–273. Federal Trade Commission v. Schering-

Plough Corp. et al. C. A. 11th Cir. The Solicitor General is 
invited to file a brief in this case expressing the views of the 
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United States. Justice Breyer took no part in the consider
ation or decision of this petition. 

No. 05–6005. Gully v. New York Commissioner of Labor. 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Motion of petitioner for 
leave to proceed in forma pauperis denied. Petitioner is allowed 
until November 21, 2005, within which to pay the docketing fee 
required by Rule 38(a) and to submit a petition in compliance 
with Rule 33.1 of the Rules of this Court. 

No. 05–6560. In re Carter; 
No. 05–6646. In re Tamakloe; 
No. 05–6688. In re Wedlow; 
No. 05–6821. In re McCray; and 
No. 05–6868. In re Hernandez. Petitions for writs of ha

beas corpus denied. 

No. 05–299. In re Oliver; 
No. 05–6101. In re Oliver et al.; 
No. 05–6114. In re Bravo; and 
No. 05–6710. In re Ravelo. Petitions for writs of manda

mus denied. 

No. 05–6035. In re Shumate. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 04–607. Laboratory Corporation of America Hold

ings, dba LabCorp v. Metabolite Laboratories, Inc., et al. 
C. A. Fed. Cir. Certiorari granted limited to Question 3 pre
sented by the petition.* Reported below: 370 F. 3d 1354. 

No. 04–1376. Fernandez-Vargas v. Gonzales, Attorney 
General. C. A. 10th Cir. Certiorari granted. Reported 
below: 394 F. 3d 881. 

No. 05–5224. Davis v. Washington. Sup. Ct. Wash. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, and case to be argued in tandem with 

*[Reporter’s Note: This order was vacated on November 2, 2005. 
Post, p. 999.] 
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No. 05–5705, Hammon v. Indiana, immediately infra. Reported 
below: 154 Wash. 2d 291, 111 P. 3d 844. 

No. 05–5705. Hammon v. Indiana. Sup. Ct. Ind. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer
tiorari granted, and case to be argued in tandem with 
No. 05–5224, Davis v. Washington, immediately supra. Reported 
below: 829 N. E. 2d 444. 

Certiorari Denied 

No. 04–1541. Thorpe et al. v. Colorado et al. Ct. App. 
Colo. Certiorari denied. Reported below: 107 P. 3d 1064. 

No. 04–1543. Perez v. Texas Department of Criminal 
Justice, Correctional Institutions Division. C. A. 5th Cir. 
Certiorari denied. Reported below: 395 F. 3d 206. 

No. 04–1699. Hendricks et vir v. Mutual Indemnity (Ber

muda), Ltd. C. A. 6th Cir. Certiorari denied. Reported 
below: 122 Fed. Appx. 820. 

No. 04–1734. Huckaby v. New York State Division of Tax 
Appeals et al. Ct. App. N. Y. Certiorari denied. Reported 
below: 4 N. Y. 3d 427, 829 N. E. 2d 276. 

No. 04–10472. Smylie v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 823 N. E. 2d 679. 

No. 04–10640. Pizzuto v. Fisher, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 280 F. 3d 949. 

No. 04–10706. Gaviria v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 982. 

No. 05–86. Piper Jaffray & Co. et al. v. Shea et ux.; 
Piper Jaffray & Co. et al. v. Daly et ux.; Piper Jaffray & 
Co. et al. v. Emett et al.; Piper Jaffray & Co. et al. v. 
Berryman; and Piper Jaffray & Co. et al. v. Leary. Sup. 
Ct. Mont. Certiorari denied. Reported below: 326 Mont. 543, 
110 P. 3d 1057 (first judgment); 326 Mont. 543, 110 P. 3d 1057 
(second judgment); 327 Mont. 535, 115 P. 3d 219 (third judgment); 
327 Mont. 586, 115 P. 3d 220 (fourth judgment); 327 Mont. 538, 
115 P. 3d 221 (fifth judgment). 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 977 

546 U. S. October 31, 2005 

No. 05–89. Vermont et al. v. Green Mountain Railroad 
Corp. C. A. 2d Cir. Certiorari denied. Reported below: 404 
F. 3d 638. 

No. 05–122. Stidham v. Minnesota Mining & Manufactur

ing, Inc., dba 3M Co. C. A. 8th Cir. Certiorari denied. Re
ported below: 399 F. 3d 935. 

No. 05–126. Min Yoon v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 398 F. 3d 802. 

No. 05–136. Dempere v. City of Tukwila, Washington. 
Ct. App. Wash. Certiorari denied. Reported below: 123 Wash. 
App. 1046. 

No. 05–162. Davis et al., Co-Executors of the Estate of 
Davis v. Davis. Ct. App. Tenn. Certiorari denied. Reported 
below: 184 S. W. 3d 231. 

No. 05–230. Cisse v. Louisiana. Ct. App. La., 3d Cir. Cer
tiorari denied. Reported below: 895 So. 2d 82. 

No. 05–234. Wagner v. City of Holyoke, Massachusetts, 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 404 
F. 3d 504. 

No. 05–235. Schlaflin v. Borowsky et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 258. 

No. 05–237. Taisacan v. Commonwealth of the Northern 
Mariana Islands. Sup. Ct. N. Mar. I. Certiorari denied. 

No. 05–247. Pilli v. Virginia State Bar. Sup. Ct. Va. 
Certiorari denied. Reported below: 269 Va. 391, 611 S. E. 2d 389. 

No. 05–250. Rowden v. United States et al. C. A. 9th Cir. 
Certiorari denied. 

No. 05–251. Sawangkao v. Bankers Trust Company of 
California, N. A., c/o Delta Funding Corp., Servicing 
Agent. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. 

No. 05–252. International Brotherhood of Electrical 
Workers, Local 494 v. National Labor Relations Board. 
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C. A. D. C. Cir. Certiorari denied. Reported below: 161 Fed. 
Appx. 16. 

No. 05–253. Ruscito et al. v. Swaine, Inc., et al. App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 17 App. Div. 3d 560, 793 N. Y. S. 2d 475. 

No. 05–256. Ronwin v. Allstate Insurance Co. et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 135 Fed. 
Appx. 166. 

No. 05–258. Areizaga v. Spicer. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 905 So. 2d 129. 

No. 05–265. Rainer et al. v. Union Carbide Corp. et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 402 F. 3d 608. 

No. 05–267. Cain v. Cain. Ct. App. La., 2d Cir. Certiorari 
denied. Reported below: 903 So. 2d 590. 

No. 05–268. Belaire et al. v. Burlington Resources, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
124 Fed. Appx. 836. 

No. 05–270. Griffin v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–271. Debra F. v. Wisconsin. Ct. App. Wis. Certio
rari denied. Reported below: 281 Wis. 2d 274, 695 N. W. 2d 905. 

No. 05–272. Garamendi, Insurance Commissioner, State 
of California v. Gerling Global Reinsurance Corporation 
of America, US Branch, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 400 F. 3d 803 and 410 F. 3d 531. 

No. 05–281. Budget Rent-A-Car System, Inc. v. Chappell. 
C. A. 3d Cir. Certiorari denied. Reported below: 407 F. 3d 166. 

No. 05–305. Resource Bankshares Corp. et al. v. St. Paul 
Mercury Insurance Co. C. A. 4th Cir. Certiorari denied. 
Reported below: 407 F. 3d 631. 

No. 05–306. Sunnen v. New York State Department of 
Health, Board of Professional Medical Conduct. App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 15 App. Div. 3d 289, 789 N. Y. S. 2d 427. 
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No. 05–318. Catlett v. Maryland. Ct. Sp. App. Md. Cer
tiorari denied. 

No. 05–343. Harris v. Maryland. Ct. Sp. App. Md. Cer
tiorari denied. Reported below: 160 Md. App. 78, 862 A. 2d 516. 

No. 05–363. Saintaude v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 61 M. J. 175. 

No. 05–370. Baldwin v. England, Secretary of the Navy. 
C. A. 4th Cir. Certiorari denied. Reported below: 137 Fed. 
Appx. 561. 

No. 05–373. Marine Forests Society et al. v. California 
Coastal Commission. Sup. Ct. Cal. Certiorari denied. Re
ported below: 36 Cal. 4th 1, 113 P. 3d 1062. 

No. 05–392. Riggle et ux. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 273. 

No. 05–424. Mitra v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 405 F. 3d 492 and 134 Fed. 
Appx. 963. 

No. 05–425. Goudie v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 823. 

No. 05–435. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 652. 

No. 05–5009. Ighekpe v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 123 Fed. 
Appx. 616. 

No. 05–5019. Dunlap v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 141 Idaho 50, 106 P. 3d 376. 

No. 05–5050. McNeil v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 980. 

No. 05–5078. Martinez-Benitez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 138 Fed. Appx. 
298. 

No. 05–5417. Davis v. United States. C. A. 11th Cir. Cer
tiorari denied. 
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No. 05–5429. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5430. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5442. Rodriguez, aka Duenas v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 137 Fed. 
Appx. 82. 

No. 05–5466. Morgan v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 406 F. 3d 135. 

No. 05–5475. Sterritt v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 627. 

No. 05–5481. Buehler-May v. Kansas. Sup. Ct. Kan. Cer
tiorari denied. Reported below: 279 Kan. 371, 110 P. 3d 425. 

No. 05–5513. Creasy v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 739. 

No. 05–5530. Powers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 942. 

No. 05–5540. Smith v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 35 Cal. 4th 334, 107 P. 3d 229. 

No. 05–5541. Stewart v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 411 F. 3d 825. 

No. 05–5542. Martinez v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
404 F. 3d 878. 

No. 05–5568. Cheatham v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5571. Porter, aka Borter v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 405 F. 3d 1136. 

No. 05–5586. Torres v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–5587. Taylor v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 128 Fed. Appx. 556. 
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No. 05–5601. Burge v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 407 F. 3d 1183. 

No. 05–5609. Weese v. Edmonds et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5886. Genwright et ux. v. Harnett County De

partment of Social Services. Ct. App. N. C. Certiorari de
nied. Reported below: 167 N. C. App. 654, 605 S. E. 2d 742. 

No. 05–5893. Mendez v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 05–5894. Costa v. Mussell et al. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–5905. Cookson v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 215 Ill. 2d 194, 830 N. E. 2d 484. 

No. 05–5908. Bianchi v. Hickman, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 05–5915. Althouse v. Texas (two judgments). Ct. Crim. 
App. Tex. Certiorari denied. 

No. 05–5916. Castillo Arzate v. Texas. Ct. Crim. App. 
Tex. Certiorari denied. 

No. 05–5919. Bailey v. Louisiana. Ct. App. La., 5th Cir. 
Certiorari denied. Reported below: 875 So. 2d 949. 

No. 05–5934. Neal v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–5935. Mills v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 907 So. 2d 542. 

No. 05–5941. Reeves v. Cannizzaro. Sup. Ct. La. Certio
rari denied. Reported below: 899 So. 2d 574. 

No. 05–5946. McGowan v. Harrison, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 128 Fed. Appx. 35. 

No. 05–5955. Rivera v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 
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No. 05–5957. Kandekore v. United States District Court 
for the Southern District of Florida. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 848. 

No. 05–5961. James v. Havens et al. C. A. 6th Cir. Certio
rari denied. 

No. 05–5962. Hamrick v. Farmers Alliance Mutual In

surance Co. et al. C. A. 10th Cir. Certiorari denied. Re
ported below: 129 Fed. Appx. 430. 

No. 05–5965. Minnifield v. Gomez, Warden. C. A. 2d Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 931. 

No. 05–5972. Brakeall v. Weber, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–5975. Goodson v. Duncan. C. A. 6th Cir. Certio
rari denied. 

No. 05–5980. Hess v. Kunkle et al. C. A. 3d Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 578. 

No. 05–5985. Harper v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 897 So. 2d 547. 

No. 05–5987. Vincent v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 15 
App. Div. 3d 891, 789 N. Y. S. 2d 883. 

No. 05–5989. Williams v. Texas Department of Criminal 
Justice, Correctional Institutions Division, et al. Ct. 
App. Tex., 1st Dist. Certiorari denied. 

No. 05–5990. Wilson v. California (two judgments). Sup. 
Ct. Cal. Certiorari denied. 

No. 05–5991. Turcus v. Auto Club Group Insurance Co. 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–5995. Carlson v. American Express Financial Ad

visors, Inc., et al. C. A. 8th Cir. Certiorari denied. 

No. 05–5997. Drummond v. Ehrlich, Governor of Mary

land. C. A. 4th Cir. Certiorari denied. Reported below: 127 
Fed. Appx. 117. 
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No. 05–6000. Robinson v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 581 Pa. 154, 864 A. 2d 460. 

No. 05–6004. Pitts v. Georgia et al. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6006. Gleason v. Hickman, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 05–6008. Grayson v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6010. Gonzalez v. McGinnis, Superintendent, 
Southport Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–6012. Hilliard v. King, Superintendent, South 
Mississippi Correctional Facility. C. A. 5th Cir. Certio
rari denied. 

No. 05–6013. Golden v. Mississippi. Sup. Ct. Miss. Certio
rari denied. 

No. 05–6014. Kokal v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 901 So. 2d 766. 

No. 05–6018. Fetzer v. Reeves et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 738. 

No. 05–6019. Harrison v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 905 So. 2d 897. 

No. 05–6021. Dubois v. Abode, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 142 Fed. Appx. 62. 

No. 05–6024. Evans v. Washington. Sup. Ct. Wash. Cer
tiorari denied. Reported below: 154 Wash. 2d 438, 114 P. 3d 627. 

No. 05–6030. Robey v. Bullard, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–6032. Berry v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 
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No. 05–6034. Shelton v. Brown. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1098, 881 
N. E. 2d 976. 

No. 05–6038. Kroncke v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 05–6039. James v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 05–6043. Voits v. Oregon. Ct. App. Ore. Certiorari 
denied. 

No. 05–6045. Everett v. Virginia. Sup. Ct. Va. Certio
rari denied. 

No. 05–6048. Hawkins v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6056. Goodman v. Smith et al. C. A. 4th Cir. Cer
tiorari denied. Reported below: 120 Fed. Appx. 452. 

No. 05–6065. Lee v. Granholm, Governor of Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–6069. Hammond v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–6071. Ford v. Texas. Ct. App. Tex., 10th Dist. Cer
tiorari denied. 

No. 05–6075. Vieira v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 264, 106 P. 3d 990. 

No. 05–6077. Wells v. Traynor et al. Ct. App. La., 4th 
Cir. Certiorari denied. Reported below: 892 So. 2d 21. 

No. 05–6081. Rivera v. New York. Ct. App. N. Y. Certio
rari denied. Reported below: 5 N. Y. 3d 61, 833 N. E. 2d 194. 

No. 05–6083. Davis v. Curtin, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6084. Dance v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–6089. Spotz v. Pennsylvania. Sup. Ct. Pa. Certio
rari denied. Reported below: 582 Pa. 207, 870 A. 2d 822. 
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No. 05–6094. Miller v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6096. Clark v. Walsh, Superintendent, Sullivan 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re
ported below: 123 Fed. Appx. 24. 

No. 05–6098. D’Amario v. Motley, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6099. Cleveland v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 888 So. 2d 17. 

No. 05–6105. Gentes v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 878 So. 2d 469. 

No. 05–6109. Arias v. Ohio. Ct. App. Ohio, Lorain County. 
Certiorari denied. 

No. 05–6112. Adi v. Prudential Property & Casualty In

surance Co. et al. Ct. App. Tex., 1st Dist. Certiorari denied. 

No. 05–6113. Ahmed v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. 

No. 05–6116. Middleton v. Russell et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 952. 

No. 05–6117. Tarvin v. Texas. Ct. App. Tex., 1st Dist. Cer
tiorari denied. 

No. 05–6118. Jetter v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 130 Fed. Appx. 523. 

No. 05–6125. Williams v. Norman et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 249. 

No. 05–6126. West v. Belgado et al. Ct. App. Wis. Cer
tiorari denied. Reported below: 281 Wis. 2d 271, 695 N. W. 
2d 903. 

No. 05–6128. Thompson v. Bullard, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–6129. Nolen v. Ribitschun et al. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–6130. Parks v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6137. Minix v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6140. Reed v. Texas. Ct. App. Tex., 5th Dist. Cer
tiorari denied. 

No. 05–6142. Minnfee v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6143. Nali v. Michigan Attorney Grievance Com

mission. Sup. Ct. Mich. Certiorari denied. 

No. 05–6144. Newman v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6147. Velarde v. Drunty, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 05–6153. Langston v. Braxton, Warden, et al. Sup. 
Ct. Va. Certiorari denied. 

No. 05–6156. James v. 279 4th Avenue LLC et al. C. A. 
3d Cir. Certiorari denied. Reported below: 125 Fed. Appx. 457. 

No. 05–6159. Braham v. Rodriguez. C. A. 2d Cir. Certio
rari denied. 

No. 05–6161. Wiggins v. Fischer, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 132 Fed. Appx. 861. 

No. 05–6165. Roldan v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 646, 110 P. 3d 289. 

No. 05–6167. Banks v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 05–6175. Ray v. Gammon, Superintendent, Moberly 
Correctional Center. C. A. 8th Cir. Certiorari denied. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 987 

546 U. S. October 31, 2005 

No. 05–6188. Saunders v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–6216. Rodgers v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 875 So. 2d 737. 

No. 05–6218. Baker v. Department of Agriculture. 
C. A. Fed. Cir. Certiorari denied. Reported below: 131 Fed. 
Appx. 719. 

No. 05–6227. Brooks-Bey v. James et al. Commw. Ct. Pa. 
Certiorari denied. Reported below: 853 A. 2d 1189. 

No. 05–6228. Brown v. Williams, Warden. Super. Ct. Bald
win County, Ga. Certiorari denied. 

No. 05–6251. Bradley v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–6254. Lewis v. Georgia. Sup. Ct. Ga. Certiorari de
nied. Reported below: 279 Ga. 69, 608 S. E. 2d 602. 

No. 05–6257. Ricca v. McCaughtry, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6258. Rodgers v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 967. 

No. 05–6263. Santiago v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 847 So. 2d 1060. 

No. 05–6265. Flynn v. Friedman et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6269. Locklear v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6270. West v. New York. Ct. App. N. Y. Certiorari 
denied. Reported below: 5 N. Y. 3d 740, 833 N. E. 2d 704. 

No. 05–6284. Brown v. Tafoya, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 129 Fed. Appx. 463. 

No. 05–6292. Mohammad v. Pruett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 609. 
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No. 05–6310. Daniels v. New York. Ct. App. N. Y. Certio
rari denied. Reported below: 5 N. Y. 3d 738, 833 N. E. 2d 704. 

No. 05–6313. McVay v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 158. 

No. 05–6323. Lindell v. Berge, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6324. Daniels v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 864 A. 2d 576. 

No. 05–6335. Perez v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. 

No. 05–6358. Aiken v. Rushton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 65. 

No. 05–6373. Merrill v. Dormire, Superintendent, Jef

ferson City Correctional Center. C. A. 8th Cir. Certio
rari denied. 

No. 05–6384. Walshaw v. Virginia. Sup. Ct. Va. Certio
rari denied. 

No. 05–6389. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 387. 

No. 05–6392. Muth v. Frank, Secretary, Wisconsin De

partment of Corrections. C. A. 7th Cir. Certiorari denied. 
Reported below: 412 F. 3d 808. 

No. 05–6393. Perrone v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 152. 

No. 05–6396. Banda v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 529. 

No. 05–6425. Leyva-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 556. 

No. 05–6426. Jimenez-Gandara v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 984. 

No. 05–6443. Anazco v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 412. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 989 

546 U. S. October 31, 2005 

No. 05–6445. Wooden v. Bond, Judge, Court of Common 
Pleas of Ohio, Summit County. Sup. Ct. Ohio. Certiorari 
denied. 

No. 05–6450. Ford v. Gonzales, Attorney General, et al. 
C. A. 10th Cir. Certiorari denied. 

No. 05–6453. Griffin v. Ortiz, Executive Director, Colo

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 553. 

No. 05–6461. Marquez-Gomez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 728. 

No. 05–6464. Maldonado v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1231. 

No. 05–6495. Cain v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 133 Fed. Appx. 143. 

No. 05–6500. Tai-Ourane v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 218. 

No. 05–6516. Berard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 653. 

No. 05–6519. Jakoubek v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 411 F. 3d 951. 

No. 05–6526. Hernandez-Olea v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 73. 

No. 05–6527. HaLeivi v. United States Congress et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 115 Fed. 
Appx. 132. 

No. 05–6529. Gonzalez-Correa v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 05–6533. Banks v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 246. 

No. 05–6536. Georgacarakos v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 138 Fed. Appx. 407. 

No. 05–6537. Foster v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 461. 
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No. 05–6539. McCauley v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 996. 

No. 05–6541. Ziesman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 409 F. 3d 941. 

No. 05–6542. Madrazo-Constante v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 134 Fed. Appx. 731. 

No. 05–6543. Lewis v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 573. 

No. 05–6544. Marino v. United States District Court for 
the District of Massachusetts. C. A. 1st Cir. Certiorari 
denied. 

No. 05–6546. Bickett v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6562. Prather v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 738. 

No. 05–6564. Sanchez-Gardea v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 780. 

No. 05–6565. Ramirez-Sanchez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 134 Fed. Appx. 738. 

No. 05–6566. Silva-Ontiveros v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 137 Fed. Appx. 692. 

No. 05–6567. Gonzalez Santana v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6568. Scroggins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 729. 

No. 05–6569. Lyons v. Red Roof Inns, Inc. C. A. 10th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 953. 

No. 05–6570. Jones v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–6574. Feiden v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 140 Fed. Appx. 686. 

No. 05–6576. Dietz v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 939. 
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No. 05–6577. Edwards v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 763. 

No. 05–6578. Edmondson v. United States; Guido-Cruz v. 
United States; Martinez-Fabella v. United States; and 
Ponce-Velarde v. United States. C. A. 5th Cir. Certiorari 
denied. Reported below: 134 Fed. Appx. 772 (first judgment); 
135 Fed. Appx. 714 (fourth judgment), 766 (second judgment), and 
781 (third judgment). 

No. 05–6580. Cook v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 99 Fed. Appx. 787. 

No. 05–6581. Salvador Chavez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 136 Fed. Appx. 
167. 

No. 05–6582. Phillips v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 248. 

No. 05–6586. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 840. 

No. 05–6588. Arriyaga-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 649. 

No. 05–6589. Fobbs v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 652. 

No. 05–6590. Hackworth v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 643. 

No. 05–6591. Castillo-Cuevas, aka Castillo, aka Lopez, 
aka Cuevas, aka Cueva v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6595. Montana v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6596. Castro-Vargas v. United States (Reported 
below: 135 Fed. Appx. 762); Chavez-Torres v. United States 
(134 Fed. Appx. 769); Contreras-Cervantes v. United States 
(134 Fed. Appx. 766); Cortes-Melendez, aka Macias-Saldana 
v. United States (135 Fed. Appx. 781); Gomez-Garcia v. 
United States (135 Fed. Appx. 762); Gonzalez, aka Garcia-

Perez v. United States (135 Fed. Appx. 777); Hernandez
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Rivera v. United States (134 Fed. Appx. 770); Hipolito-

T r e v i n o  v .  Un i t e d  S tat e s  ( 1 3 5  Fe d .  A p p x .  7 8 2 ) ;  
Ibarra-Rodriguez v. United States (135 Fed. Appx. 780); 
Jimenez-Santos v. United States (136 Fed. Appx. 667); Lopez-

Macedo v. United States (134 Fed. Appx. 767); Meza-Caro, 
aka Meza-Cano v. United States (135 Fed. Appx. 766); 
Rivera-Godinez v. United States (134 Fed. Appx. 769); 
Rocha-Hernandez v. United States (135 Fed. Appx. 758); and 
Quintana-Romero v. United States (134 Fed. Appx. 768). 
C. A. 5th Cir. Certiorari denied. 

No. 05–6598. Salazar-Archuleta v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 134 Fed. Appx. 770. 

No. 05–6599. Stine v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6600. Mejia-Solano v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 135 Fed. Appx. 778. 

No. 05–6601. Wimberly v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6605. Lattimore v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6609. Herrera-Sanchez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 757. 

No. 05–6610. Bradshaw v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 760. 

No. 05–6612. Braye v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6613. Barnal-Nava v. United States; Gonzalez-

Villanueva v. United States; Juarez-Moreno v. United 
States; Monter-Carrillo v. United States; Ortega-

Hernandez v. United States; and Ramos-Morua v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 134 
Fed. Appx. 773 (second judgment); 135 Fed. Appx. 767 (fourth 
judgment), 768 (first judgment), 776 (third judgment), 779 (fifth 
judgment), and 782 (sixth judgment). 

No. 05–6614. Norris v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 677. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 993 

546 U. S. October 31, 2005 

No. 05–6615. Newsome v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 65. 

No. 05–6619. Stevens v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6620. Rockenback v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 950. 

No. 05–6621. Lozano-Morales v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 
490. 

No. 05–6628. Ayon-Contreras v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 127 Fed. Appx. 970. 

No. 05–6629. Bivens v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 159. 

No. 05–6631. Afanasjev et ux. v. Hurlburt, United 
States Marshal, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 418 F. 3d 1159. 

No. 05–6635. Turner v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6636. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6637. Cortez-Espinoza v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–6638. Douglas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 516. 

No. 05–6641. McCarthan v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6642. Martinez-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6643. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 193. 

No. 05–6644. Marines v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–6649. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–6651. Villalobos-Lopez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6653. Butler v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6654. Adkins v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 456. 

No. 05–6658. Aquino v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–6660. Scates v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6661. Sobode v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6662. Segura v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 79. 

No. 05–6663. Rivera-Benito v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 690. 

No. 05–6664. Stringham v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 529. 

No. 05–6665. Martinez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 871. 

No. 05–6666. Pipkins et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 412 F. 3d 1251. 

No. 05–6668. Patterson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 1011. 

No. 05–6669. Taveras v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 516. 

No. 05–6672. Bell v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 665. 

No. 05–6675. Stinnett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 730. 
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No. 05–6678. Smith v. Nash, Warden, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 727. 

No. 05–6679. Skinner v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 554. 

No. 05–6681. Peterson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 414 F. 3d 825. 

No. 05–6682. Payne v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6687. Wiley v. United States; and 
No. 05–6742. Fletcher v. United States. C. A. 6th Cir. 

Certiorari denied. Reported below: 132 Fed. Appx. 635. 

No. 05–6689. Carrie v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 275. 

No. 05–6690. Craft v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 372. 

No. 05–6699. Brown v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–6701. Walker v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–6704. McDonald v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6711. Rivero v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 800. 

No. 05–6713. Nakai v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 1019. 

No. 05–6715. Paris v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 73. 

No. 05–6718. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 891. 

No. 05–6719. Jones v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6721. Cervantes-Sosa v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 297. 
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No. 05–6728. Woodard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 627. 

No. 05–6730. Perez-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6731. Nunez-Retama v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–6736. Blount v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–6737. Ziebart v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6738. Marin v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 945. 

No. 05–6739. Lopez Nunez, aka Nunez Lopez v. United 
States. C. A. 8th Cir. Certiorari denied. Reported below: 137 
Fed. Appx. 926. 

No. 05–6745. Sanchez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 186. 

No. 05–6746. Rubio-Rubio v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 733. 

No. 05–6751. Gonzalez-Amaro v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–6752. Ireland v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6753. Flaschberger v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 408 F. 3d 941. 

No. 05–6754. Gomez v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 419 F. 3d 835. 

No. 05–6755. Fakih v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 413 F. 3d 304 and 138 Fed. 
Appx. 339. 

No. 05–6756. Holler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 411 F. 3d 1061. 
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No. 05–6757. Howell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 29. 

No. 05–6758. Hoop v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 83. 

No. 05–6759. Guardado, aka Ruiz v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 727. 

No. 05–6760. Gutierrez-Casillas v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 26. 

No. 05–6766. Arias-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–6768. Melquiades v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 172. 

No. 05–6769. Diaz v. United States. C. A. 5th Cir. Certio
rari denied. 

No. 05–6772. Estep v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 113. 

No. 05–6778. Smith v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 694. 

No. 05–6780. Stonerook v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 982. 

No. 05–6781. Serrano-Pinero v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 652. 

No. 05–6782. Restrepo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 204. 

No. 05–6784. Medina-Morillo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–6787. Sanchez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 409. 

No. 05–6791. Byrd v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 876. 

No. 05–6792. Batista v. Department of Justice et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 129 Fed. 
Appx. 724. 
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No. 05–6802. Sprague v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 539. 

No. 05–6804. Villarino-Pacheco v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–6807. Valencia-Quintana v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 136 Fed. Appx. 707. 

No. 05–6808. Wasielak v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 187. 

No. 04–1631. Hamilton County Department of Adult 
Probation et al. v. Cash et al. C. A. 6th Cir. Motion of 
respondent Philip Garcia for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 388 F. 3d 539. 

No. 04–1668. Florida v. Matheson. Dist. Ct. App. Fla., 2d 
Dist. Motion of respondent for leave to proceed in forma pau
peris granted. Certiorari denied. Reported below: 870 So. 2d 8. 

No. 05–121. Celebrity Cruises, Inc., et al. v. Doe. C. A. 
11th Cir. Motion of International Council of Cruise Lines for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 394 F. 3d 891. 

No. 05–182. Wisconsin v. Moeck. Sup. Ct. Wis. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer
tiorari denied. Reported below: 280 Wis. 2d 277, 695 N. W. 
2d 783. 

No. 05–198. Nokia, Inc., et al. v. Naquin et al.; and

No. 05–207. Cellco Partnership et al. v. Pinney et al.


C. A. 4th Cir. Certiorari denied. The Chief Justice, Justice 
O’Connor, and Justice Breyer took no part in the consider
ation or decision of these petitions. Reported below: 402 F. 3d 
430. 

No. 05–274. Marsh & McLennan Cos., Inc. v. Palmer & 
Cay, Inc., et al. C. A. 11th Cir. Motion of Chamber of Com
merce of the United States of America for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 404 
F. 3d 1297. 

No. 05–288. Microsoft Corp. v. Eolas Technologies Inc. 
et al. C. A. Fed. Cir. Certiorari denied. The Chief Justice 
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took no part in the consideration or decision of this petition. Re
ported below: 399 F. 3d 1325. 

No. 05–290. Rockefeller v. Leavitt, Administrator, En

vironmental Protection Agency. C. A. D. C. Cir. Certiorari 
denied. The Chief Justice took no part in the consideration 
or decision of this petition. 

No. 05–5979. Hillberry v. Wal-Mart Stores East, L. P.; 
and Hillberry v. United States District Court for the 
Western District of Kentucky. C. A. 6th Cir. Certiorari 
denied. Justice Breyer took no part in the consideration or 
decision of this petition. 

No. 05–6091. Loren v. Levy et al. C. A. 2d Cir. Motion 
of petitioner to defer consideration of petition for writ of cer
tiorari denied. Certiorari denied. Reported below: 120 Fed. 
Appx. 393. 

No. 05–6166. Breest v. Cattell, Warden. Sup. Ct. N. H. 
Certiorari denied. Justice Souter took no part in the consider
ation or decision of this petition. 

Rehearing Denied 

No. 04–9068. Woodard v. Sundstrand Corp., 544 U. S. 1045. 
Petition for rehearing denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

November 2, 2005 
Certiorari Granted 

No. 04–607. Laboratory Corporation of America Hold

ings, dba LabCorp v. Metabolite Laboratories, Inc., et al. 
C. A. Fed. Cir. Having been advised by The Chief Justice 
that he now realizes that he should have recused himself from 
participation in this case, and does now recuse himself, the Court 
vacates its order of Monday, October 31, 2005 [ante, p. 975]. The 
Court has reconsidered the petition for writ of certiorari, which 
is granted limited to Question 3 as presented by the petition. 
The Chief Justice has not participated in the vote to withdraw 
the order of October 31, 2005, or in the instant reconsideration of 
the petition for writ of certiorari. Reported below: 370 F. 3d 
1354. 
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November 3, 2005 
Miscellaneous Order 

No. 05A390. White v. Livingston, Executive Director, 
Texas Department of Criminal Justice, et al. Application 
for stay of execution of sentence of death, presented to Justice 
Scalia, and by him referred to the Court, denied. 

Certiorari Denied 

No. 05–7236 (05A377). Steckel v. Delaware. Sup. Ct. Del. 
Application for stay of execution of sentence of death, presented 
to Justice Souter, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 882 A. 2d 168. 

November 7, 2005 

Certiorari Granted—Vacated and Remanded 

No. 05–6832. Mitchell v. United States. C. A. 8th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur
ther consideration in light of United States v. Booker, 543 U. S. 
220 (2005). Reported below: 109 Fed. Appx. 833. 

Miscellaneous Orders 

No. 05M24. In re Grand Jury Proceedings. Motion for 
leave to file petition for writ of certiorari under seal granted. 

No. 05M25. Dixon v. Fairbanks Capital Corp.; and 
No. 05M26. Deyerberg v. Woodward et al. Motions to di

rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 04–1034. Rapanos et al. v. United States; and 
No. 04–1384. Carabell et al. v. United States Army 

Corps of Engineers et al. C. A. 6th Cir. [Certiorari 
granted, ante, p. 932.] Motion of petitioners to deconsolidate 
cases denied. Motion of petitioners for divided argument granted 
to be divided as follows: 20 minutes for petitioners in No. 04– 
1034; 20 minutes for petitioners in No. 04–1384; 40 minutes for 
respondents. 

No. 04–1131. Whitman v. Department of Transportation 
et al. C. A. 9th Cir. [Certiorari granted, 545 U. S. 1138.] Mo
tion of American Federation of Government Employees et al. for 
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leave to participate in oral argument as amici curiae and for 
divided argument denied. 

No. 04–1144. Ayotte, Attorney General of New Hamp

shire v. Planned Parenthood of Northern New England 
et al. C. A. 1st Cir. [Certiorari granted, 544 U. S. 1048.] Mo
tion of the Solicitor General for leave to participate in oral argu
ment as amicus curiae and for divided argument granted. 

No. 04–1186. Wachovia Bank, National Assn. v. Schmidt 
et al. C. A. 4th Cir. [Certiorari granted, 545 U. S. 1113.] Mo
tion of the Solicitor General for leave to participate in oral argu
ment as amicus curiae and for divided argument granted. Jus

tice Thomas took no part in the consideration or decision of 
this motion. 

No. 04–1244. Scheidler et al. v. National Organization 
for Women, Inc.; and 

No. 04–1352. Operation Rescue v. National Organization 
for Women, Inc., et al. C. A. 7th Cir. [Certiorari granted, 
545 U. S. 1151.] Motion of the Solicitor General for leave to par
ticipate in oral argument as amicus curiae and for divided argu
ment granted. 

No. 04–1360. Hudson v. Michigan. Ct. App. Mich. [Certio
rari granted, 545 U. S. 1138.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 05–5734. Whitehead v. Wickham. Ct. App. D. C. Mo
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 805] denied. 

No. 05–6876. Owen v. United States. C. A. 4th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until November 28, 2005, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 

No. 05–6919. In re Chapman. Petition for writ of manda
mus denied. 

Certiorari Granted 

No. 04–10566. Sanchez-Llamas v. Oregon. Sup. Ct. Ore.; 
and 
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No. 05–51. Bustillo v. Johnson, Director, Virginia De

partment of Corrections. Sup. Ct. Va. Motion of petitioner 
in No. 04–10566 for leave to proceed in forma pauperis granted. 
Certiorari in No. 04–10566 granted limited to Questions 1 and 2 
presented by the petition. Certiorari in No. 05–51 granted lim
ited to Question 1 presented by the petition. Cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: No. 04–10566, 338 Ore. 267, 108 P. 3d 573. 

No. 05–128. Howard Delivery Service, Inc., et al. v. 
Zurich American Insurance Co. C. A. 4th Cir. Certiorari 
granted. Reported below: 403 F. 3d 228. 

No. 05–184. Hamdan v. Rumsfeld, Secretary of Defense, 
et al. C. A. D. C. Cir. Certiorari granted. The Chief Jus

tice took no part in the consideration or decision of this petition. 
Reported below: 415 F. 3d 33. 

Certiorari Denied 

No. 04–10456. DeLeon v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 04–10510. Wages v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1096, 881 
N. E. 2d 975. 

No. 04–10577. Medley v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 05–40. McSally v. Rumsfeld, Secretary of Defense. 
C. A. D. C. Cir. Certiorari denied. 

No. 05–166. Krause, dba Special-T software v. Titleserv, 
Inc., et al. C. A. 2d Cir. Certiorari denied. Reported below: 
402 F. 3d 119. 

No. 05–167. BP Care, Inc. v. Leavitt, Secretary of 
Health and Human Services, et al. C. A. 6th Cir. Certio
rari denied. Reported below: 398 F. 3d 503. 

No. 05–181. Coney v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 407 F. 3d 871. 

No. 05–196. Triplett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 128 Fed. Appx. 105. 
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No. 05–229. Howsam et al. v. Superior Court of Califor

nia, Los Angeles County. Ct. App. Cal., 2d App. Dist. Cer
tiorari denied. 

No. 05–275. Lopez v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–277. Nese v. Julian Nordic Construction Co. 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 405 
F. 3d 638. 

No. 05–278. Mitchell v. Metropolitan Life Insurance 
Co. et al. C. A. 5th Cir. Certiorari denied. Reported below: 
130 Fed. Appx. 679. 

No. 05–279. Brockway v. Yale University et al. C. A. 2d 
Cir. Certiorari denied. 

No. 05–287. Salazar, Sheriff, Huerfano County, Colo

rado v. Gonzales. C. A. 10th Cir. Certiorari denied. Re
ported below: 403 F. 3d 1179. 

No. 05–289. Miles v. H-Quotient, Inc. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–292. City of Cincinnati, Ohio v. Barnes. C. A. 6th 
Cir. Certiorari denied. Reported below: 401 F. 3d 729. 

No. 05–293. Doe et al. v. Moore, Commissioner, Florida 
Department of Law Enforcement, et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1337. 

No. 05–297. Snyder et ux. v. Cosby. C. A. 4th Cir. Certio
rari denied. Reported below: 123 Fed. Appx. 112. 

No. 05–304. Lorusso-Smith v. Georgia Department of 
Corrections et al. C. A. 11th Cir. Certiorari denied. Re
ported below: 132 Fed. Appx. 823. 

No. 05–308. Office Planning Group, Inc. v. Baraga-

Houshton-Keweenaw Child Development Board. Sup. Ct. 
Mich. Certiorari denied. Reported below: 472 Mich. 479, 697 
N. W. 2d 871. 

No. 05–311. Pardue v. Center City Consortium Schools 
of the Archdiocese of Washington, Inc., et al. Ct. App. 
D. C. Certiorari denied. Reported below: 875 A. 2d 669. 
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No. 05–322. Hanna v. Massachusetts Turnpike Author

ity. App. Ct. Mass. Certiorari denied. Reported below: 62 
Mass. App. 1116, 820 N. E. 2d 274. 

No. 05–340. Franklin et al. v. United States et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 125 Fed. 
Appx. 152. 

No. 05–412. Williams v. Department of the Treasury. 
C. A. Fed. Cir. Certiorari denied. Reported below: 121 Fed. 
Appx. 845. 

No. 05–418. McWilliams v. Langham. Sup. Ct. Fla. Cer
tiorari denied. Reported below: 903 So. 2d 190. 

No. 05–427. Roberts v. Titus County Memorial Hospital 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 129 
Fed. Appx. 82. 

No. 05–436. Bush v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 288 Wis. 2d 90, 699 N. W. 2d 80. 

No. 05–440. Reigler v. Commissioner of Internal Reve

nue. C. A. 2d Cir. Certiorari denied. Reported below: 412 
F. 3d 366. 

No. 05–446. Clifton v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–472. Davis v. Callahan, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 05–5175. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 400 F. 3d 1023. 

No. 05–5544. Thong Le v. Mississippi. Sup. Ct. Miss. Cer
tiorari denied. Reported below: 913 So. 2d 913. 

No. 05–5638. Hardridge v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 47. 

No. 05–6080. Solis Sosa v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
133 Fed. Appx. 114. 
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No. 05–6180. Scott v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6181. Bailey v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–6182. Bui et ux. v. Victorino et ux. Ct. App. Wash. 
Certiorari denied. 

No. 05–6187. Shivaee v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 270 Va. 112, 613 S. E. 2d 570. 

No. 05–6189. Saunders v. Tennis, Superintendent, State 
Correctional Institution at Rockview. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6244. Atwell v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6268. Kindred v. Vandergrift et al. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 

No. 05–6289. Williams v. Wade et al. Sup. Ct. Ark. Cer
tiorari denied. 

No. 05–6296. Miller v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–6331. Misiak v. Morgan, Superintendent, Wash

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 05–6333. Lekas v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. Reported below: 354 Ill. App. 3d 1161, 883 N. E. 
2d 1149. 

No. 05–6338. O’Garra v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 16 
App. Div. 3d 251, 791 N. Y. S. 2d 538. 

No. 05–6357. Ari v. Mitchell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6364. Purvis v. Chatman, Warden. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–6382. Johnson v. Barnhart, Commissioner of So

cial Security. C. A. 4th Cir. Certiorari denied. Reported 
below: 123 Fed. Appx. 107. 

No. 05–6386. Trueman v. Rumsfeld, Secretary of De

fense, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 125 Fed. Appx. 458. 

No. 05–6388. King v. Boyko, Judge, Court of Common 
Pleas of Ohio, Cuyahoga County. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 105 Ohio St. 3d 1557, 828 N. E. 2d 114. 

No. 05–6422. Whiteley v. Idaho. C. A. 9th Cir. Certiorari 
denied. Reported below: 130 Fed. Appx. 187. 

No. 05–6438. Hamm v. Michigan. Cir. Ct. St. Joseph County, 
Mich. Certiorari denied. 

No. 05–6439. Harrington v. Curtis, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–6449. Fritts v. Colorado. Ct. App. Colo. Certio
rari denied. 

No. 05–6466. Kidd v. Greyhound Lines, Inc. C. A. 4th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 615. 

No. 05–6479. Novotny v. Porzycki et al. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6508. Laws v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 05–6510. Benavides v. McGrath, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 595. 

No. 05–6531. Tate v. Garnett, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6573. Jaffal v. Calabrese, Judge, Court of Ap

peals of Ohio, Cuyahoga County. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 105 Ohio St. 3d 440, 828 N. E. 2d 107. 

No. 05–6583. McCutcheon v. DiCarlo, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 135 Fed. Appx. 995. 
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No. 05–6702. Williams v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 907 So. 2d 535. 

No. 05–6770. Cooper v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 209. 

No. 05–6771. Calle-Ochoa, aka Vlez, aka Jairo Calle v. 
United States. C. A. 11th Cir. Certiorari denied. 

No. 05–6775. Jeffries v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 405 F. 3d 682. 

No. 05–6779. Stacey v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 15. 

No. 05–6794. Mesina v. Johns, Warden. C. A. 3d Cir. Cer
tiorari denied. Reported below: 150 Fed. Appx. 129. 

No. 05–6799. Cardoza v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 700. 

No. 05–6803. Villanueva-Martinez v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 127 Fed. 
Appx. 230. 

No. 05–6805. Tejada-Cruz v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 572. 

No. 05–6809. Vanorden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 414 F. 3d 1321. 

No. 05–6810. Terrell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 208. 

No. 05–6812. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 410 F. 3d 754. 

No. 05–6813. Zepeda-Arias, aka Cepeda v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 05–6815. Martinez-Galvan v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 712. 

No. 05–6817. Killingsworth v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 413 F. 3d 760. 
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No. 05–6818. Margarejo v. Crosby, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–6819. Smith, aka Love v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 138 Fed. Appx. 217. 

No. 05–6826. Taveras, aka Fontanez v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 05–6828. Valles v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6834. Iacullo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 94. 

No. 05–6836. Herrera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 58. 

No. 05–6837. Hollywood v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 661. 

No. 05–6839. Graham v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 413 F. 3d 1211. 

No. 05–6841. Howell v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6842. Frazier v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–6843. Pacheco v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 331. 

No. 05–6844. Parra-Sotelo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 648. 

No. 05–6845. Leonard v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6846. Silva v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 521. 

No. 05–6850. George v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 403 F. 3d 470. 

No. 05–6853. Moreno-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 419 F. 3d 906. 
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No. 05–6857. Villarreal-Gonsalez v. United States (Re
ported below: 134 Fed. Appx. 758); Rosas-Diaz v. United States 
(135 Fed. Appx. 751); Garcia-Cervantes v. United States 
(136 Fed. Appx. 661); Martinez-Cantu v. United States (135 
Fed. Appx. 740); Reyes-Rodriguez v. United States (140 
Fed. Appx. 558); Martinez-Mendez v. United States (145 
Fed. Appx. 941); Ramirez-Orozco, aka Ramirez v. United 
States (141 Fed. Appx. 344); Roman-Martinez, aka Vidas v. 
United States (142 Fed. Appx. 213); Gonzalez-Hernandez v. 
United States; Rangel-Espinoza v. United States (145 Fed. 
Appx. 67); Lara-Hernandez, aka Uribe-Conchola v. United 
States (141 Fed. Appx. 331); Villafranca-Castro v. United 
States (145 Fed. Appx. 50); Davinson-Canales v. United 
States (145 Fed. Appx. 58); Hernandez-Mesa v. United 
States (146 Fed. Appx. 727); Rodriguez-Puente v. United 
States (145 Fed. Appx. 64); and Sayas-Montoya v. United 
States (142 Fed. Appx. 217). C. A. 5th Cir. Certiorari denied. 

No. 05–6858. Thorn v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 820. 

No. 05–6864. Garrett v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–6865. Harrell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 269. 

No. 05–6869. Harper v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 352. 

No. 05–6870. Gormley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 594. 

No. 05–6874. Drayton v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–6878. Jones v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 521. 

No. 05–6880. Swasey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 104. 

No. 05–6881. Cruzado-Laureano v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 404 F. 3d 470. 
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No. 05–6882. Collier, aka Howard v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 413 F. 3d 858. 

No. 05–6883. Canady v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 499. 

No. 05–6884. McCraven v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 401 F. 3d 693. 

No. 05–6885. Garcia v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–6887. Pope v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 146 Fed. Appx. 536. 

No. 05–6890. Wiggins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 842. 

No. 05–6891. Vigneau v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6894. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6903. Sanchez-Sanchez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 139 Fed. Appx. 
939. 

No. 05–6904. Cheek v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 349. 

No. 05–6906. Pinargote-Ramirez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 
197. 

No. 05–6907. Mitre v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 495. 

No. 05–6909. Jenkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 497. 

No. 05–6910. Garcia-Sauza v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–6912. Garcia-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 415 F. 3d 452. 
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No. 05–6913. Muhammad, aka Wilson v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 133 Fed. 
Appx. 870. 

No. 05–6920. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 384. 

No. 05–6921. Watlington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 517. 

No. 05–6923. Padmore v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6924. Smith v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–6926. Rubio-Zarate v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 138 Fed. Appx. 670. 

No. 05–6928. Nation v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 655. 

No. 05–6929. Sanchez Mateo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–6930. Levy v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 416 F. 3d 1273. 

No. 05–6932. Jones v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 561. 

No. 05–6933. Jackson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 83. 

No. 05–6934. Martins v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 413 F. 3d 139. 

No. 05–6935. Levine v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 681. 

No. 05–6936. Leisure v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 857. 

No. 05–6937. Jefferson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 244. 

No. 05–6941. Vargas v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 393 F. 3d 172. 
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No. 05–6943. Weeks v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 603. 

No. 05–6947. Ocampo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 810. 

No. 05–6949. Medrano v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6953. Montero v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6955. Macias-Luna v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 284. 

No. 05–6956. Barnes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 490. 

No. 05–36. Golden Pacific Bancorp v. Federal Deposit 
Insurance Corporation. C. A. 2d Cir. Certiorari denied. 
The Chief Justice took no part in the consideration or decision 
of this petition. Reported below: 375 F. 3d 196. 

No. 05–286. Trawinski et ux. v. United Technologies 
Carrier Corp. et al. C. A. 11th Cir. Justice Breyer took 
no part in the consideration or decision of this petition. 
below: 133 Fed. Appx. 740. 

Reported 

Rehearing Denied 

No. 04–1599. Aparicio 
et al., ante, p. 819; 

v. Potter, Postmaster General, 

No. 04–7579. Stills v. Carey, Warden, 543 U. S. 1159;

No. 04–10437. Rosendo Valdes v. United States, ante,


p. 928; 
No. 04–10623. Hammer v. Amazon.com, ante, p. 862; 
No. 05–5416. Zhang v. Austin, ante, p. 901; and 
No. 05–5988. Van Velzer v. United States, ante, p. 923. 

Petitions for rehearing denied. 

November 9, 2005 
Miscellaneous Order 

No. 05A419. Thacker v. Livingston, Executive Director, 
Texas Department of Criminal Justice. Application for 

http:Amazon.com
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stay of execution of sentence of death, presented to Justice 
Scalia, and by him referred to the Court, denied. 

Certiorari Denied 

No. 05–7434 (05A416). Thacker v. Texas. Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, pre
sented to Justice Scalia, and by him referred to the Court, 
denied. Certiorari denied. 

No. 05–7463 (05A418). Thacker v. Texas. Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, pre
sented to Justice Scalia, and by him referred to the Court, 
denied. Certiorari denied. Reported below: 117 S. W. 3d 926. 

November 10, 2005 
Certiorari Denied 

No. 05–7484 (05A432). McHone v. North Carolina. Gen. 
Ct. Justice, Super. Ct. Div., Surry County, N. C. Application for 
stay of execution of sentence of death, presented to The Chief 
Justice, and by him referred to the Court, denied. Certiorari 
denied. Justice Breyer took no part in the consideration or 
decision of this application and this petition. 

November 14, 2005 

Certiorari Granted—Vacated and Remanded 

No. 05–7023. Mugan v. United States. C. A. 8th Cir. Re
ported below: 394 F. 3d 1016; and 

No. 05–7025. Dias-Ramos v. United States. C. A. 10th Cir. 
Reported below: 384 F. 3d 1240. Motions of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted, judg
ments vacated, and cases remanded for further consideration in 
light of United States v. Booker, 543 U. S. 220 (2005). 

Certiorari Dismissed. (See also No. 04–373, ante, p. 72.) 

No. 05–6229. Brown v. Metro-North Fire Protection Dis

trict. Ct. App. Mo., Eastern Dist. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis
missed. See this Court’s Rule 39.8. As petitioner has repeat
edly abused this Court’s process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti
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tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. 

No. 05–6377. Brown v. Castlepoint Law Enforcement, 
District of St. Louis County. Ct. App. Mo., Eastern Dist. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 04–944. Arbaugh v. Y & H Corp., dba The Moonlight 
Cafe. C. A. 5th Cir. [Certiorari granted, 544 U. S. 1031.] Mo
tion of Alabama for leave to participate in oral argument as ami
cus curiae and for divided argument denied. 

No. 04–1581. Wisconsin Right to Life, Inc. v. Federal 
Election Commission. Appeal from D. C. D. C. [Probable ju
risdiction noted, 545 U. S. 1164.] Motion of appellant to dispense 
with printing the joint appendix granted. 

No. 05–331. Air Conditioning and Refrigeration Insti

tute et al. v. Energy Resources Conservation and Devel

opment Commission et al. C. A. 9th Cir. The Solicitor Gen
eral is invited to file a brief in this case expressing the views of 
the United States. 

No. 05–6676. In re Sprouse; 
No. 05–7067. In re Egger; and 
No. 05–7148. In re Kaemmerling. Petitions for writs of ha

beas corpus denied. 

No. 05–6337. In re Jones; and 
No. 05–6359. In re Alcarez. Petitions for writs of manda

mus denied. 
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Certiorari Granted 

No. 04–1739. Beard, Secretary, Pennsylvania Depart

ment of Corrections v. Banks, Individually and on Behalf 
of All Others Similarly Situated. C. A. 3d Cir. Certiorari 
granted. Reported below: 399 F. 3d 134. 

No. 05–416. Woodford et al. v. Ngo. C. A. 9th Cir. Certio
rari granted. Reported below: 403 F. 3d 620. 

Certiorari Denied 

No. 04–9814. Campbell v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
117 Fed. Appx. 946. 

No. 05–74. Hinojosa v. Jostens, Inc. C. A. 5th Cir. Certio
rari denied. Reported below: 128 Fed. Appx. 364. 

No. 05–187. Kocak v. Community Health Partners of 
Ohio, Inc. C. A. 6th Cir. Certiorari denied. Reported below: 
400 F. 3d 466. 

No. 05–203. Lambeth et al. v. Board of Commissioners of 
Davidson County, North Carolina. C. A. 4th Cir. Certiorari 
denied. Reported below: 407 F. 3d 266. 

No. 05–212. Johnson et al. v. Bush, Governor of Florida, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 405 
F. 3d 1214. 

No. 05–216. Dantz v. American Apple Group, LLC. C. A. 
6th Cir. Certiorari denied. Reported below: 123 Fed. Appx. 702. 

No. 05–313. Burr v. Hasbrouck Heights Police Depart

ment et al. C. A. 3d Cir. Certiorari denied. Reported below: 
131 Fed. Appx. 799. 

No. 05–323. Goodrich Corp., fka BF Goodrich Co. v. Inter

national Association of Machinists and Aerospace Work

ers Local Lodge 2121 AFL–CIO. C. A. 5th Cir. Certiorari 
denied. Reported below: 410 F. 3d 204. 

No. 05–324. Harrah’s Las Vegas, Inc., et al. v. Snowney. 
Sup. Ct. Cal. Certiorari denied. Reported below: 35 Cal. 4th 
1054, 112 P. 3d 28. 
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No. 05–327. Seymour et al. v. Region One Board of Edu

cation et al. Sup. Ct. Conn. Certiorari denied. Reported 
below: 274 Conn. 92, 874 A. 2d 742. 

No. 05–328. Leon C. Baker P. C. et al. v. Merrill Lynch, 
Pierce, Fenner & Smith Inc. Sup. Ct. Ala. Certiorari de
nied. Reported below: 923 So. 2d 1153. 

No. 05–332. Six West Retail Acquisition, Inc. v. Sony Pic

tures Entertainment Corp. et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 124 Fed. Appx. 73. 

No. 05–338. Blau v. YMI Jeanswear, Inc., et al. C. A. 
9th Cir. Certiorari denied. Reported below: 129 Fed. Appx. 385. 

No. 05–408. Smart v. Texas. Ct. App. Tex., 9th Dist. Cer
tiorari denied. Reported below: 153 S. W. 3d 118. 

No. 05–447. Abrishamian v. Gutierrez, Secretary of 
Commerce, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 112 Fed. Appx. 923. 

No. 05–448. Hornback v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 964. 

No. 05–459. Sibley v. Supreme Court of the United 
States et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 136 Fed. Appx. 252. 

No. 05–474. Bontkowski v. Castillo et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 463. 

No. 05–481. Sherlock v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–486. Tello v. Commissioner of Internal Revenue. 
C. A. 5th Cir. Certiorari denied. Reported below: 143 Fed. 
Appx. 568. 

No. 05–5512. Overcast v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 677. 

No. 05–5681. Nixon v. Epps, Commissioner, Mississippi De

partment of Corrections. C. A. 5th Cir. Certiorari denied. 
Reported below: 405 F. 3d 318. 
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No. 05–5794. Collins v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 213. 

No. 05–5841. ShisInday, aka Thomas v. Texas (two judg
ments). Ct. Crim. App. Tex. Certiorari denied. 

No. 05–5859. Hamm v. Alabama. Ct. Crim. App. Ala. Cer
tiorari denied. Reported below: 913 So. 2d 460. 

No. 05–5978. Hohmann v. Tegan et al. Ct. App. Ariz. 
Certiorari denied. 

No. 05–6202. Saunders v. Hall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6219. Bowling v. Kentucky. Sup. Ct. Ky. Certio
rari denied. Reported below: 161 S. W. 3d 361. 

No. 05–6220. Pearson v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 888 So. 2d 110. 

No. 05–6226. Belcher v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 141 Fed. Appx. 127. 

No. 05–6230. Burroughs v. Makowski, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 411 F. 3d 665. 

No. 05–6231. Aaron v. Mitchem, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–6236. Portee v. Morton. Cir. Ct. Raleigh County, 
W. Va. Certiorari denied. 

No. 05–6247. Branch v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6248. Brewer v. Frawley et al. C. A. 1st Cir. 
Certiorari denied. 

No. 05–6250. Anderson v. Solomon, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 05–6252. Lopez v. Colorado. Sup. Ct. Colo. Certiorari 
denied. Reported below: 113 P. 3d 713. 
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No. 05–6255. Lundy v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6264. Hypolite v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–6266. Hudson v. M. S. Carriers, Inc. C. A. 6th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 297. 

No. 05–6271. Torres v. Runnels, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 137 Fed. Appx. 96. 

No. 05–6272. Smith v. Branch Banking & Trust Co. et al. 
C. A. 4th Cir. Certiorari denied. 

No. 05–6273. Ciappina v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–6274. Campbell v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6277. Consiglio v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. Reported below: 128 Cal. 
App. 4th 511, 27 Cal. Rptr. 3d 167. 

No. 05–6285. Bagby v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–6287. Williams v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 05–6288. Williams v. Arkansas Department of Cor

rection. Sup. Ct. Ark. Certiorari denied. Reported below: 
362 Ark. 134, 207 S. W. 3d 519. 

No. 05–6297. Womack v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 05–6298. Nurnberg v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6299. Edison v. West Virginia et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 88. 

No. 05–6312. Salsedo Pedroza v. Florida. Dist. Ct. App. 
Fla., 5th Dist. Certiorari denied. Reported below: 773 So. 2d 
639. 
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No. 05–6315. Johnson v. Hamlet, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 189. 

No. 05–6330. Brown v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 980. 

No. 05–6342. Consiglio v. Rimmer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6345. Zeigler v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 270 Ga. App. 787, 608 S. E. 2d 230. 

No. 05–6346. Valenzuela v. Felker, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 05–6348. Mora Valdez v. Dretke, Director, Texas 
Department of Criminal Justice, Correctional Institu

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6349. Varney v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–6350. Zadeh v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–6351. Nelson v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–6356. Beneshunas v. Klem, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. Reported below: 137 Fed. Appx. 510. 

No. 05–6363. O’Bryant v. Sapp, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–6365. Terry v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6366. Wagner v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6367. McElwee v. Kirkland, Warden. C. A. 9th 
Cir. Certiorari denied. 
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No. 05–6368. Ottinger v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 05–6371. Simpson v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 782. 

No. 05–6374. Ben-Yisrayl, fka Davis v. Indiana. Sup. Ct. 
Ind. Certiorari denied. Reported below: 809 N. E. 2d 309. 

No. 05–6376. Blake v. Wynder, Superintendent, State 
Correctional Institution at Dallas. C. A. 3d Cir. Certio
rari denied. 

No. 05–6378. Twilley v. Gay et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–6380. Young v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 75. 

No. 05–6390. Davido v. Pennsylvania. Sup. Ct. Pa. Cer
tiorari denied. Reported below: 582 Pa. 52, 868 A. 2d 431. 

No. 05–6391. McCarty v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 114 P. 3d 1089. 

No. 05–6399. Britt v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6401. Fletcher v. Lockyer, Attorney General 
of California. C. A. 9th Cir. Certiorari denied. Reported 
below: 130 Fed. Appx. 140. 

No. 05–6414. Gibson v. Barnhart, Commissioner of Social 
Security. C. A. 8th Cir. Certiorari denied. Reported below: 
123 Fed. Appx. 252. 

No. 05–6427. Quoc Xuong Luu v. Carey, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 05–6433. Lopez-Carranza v. Gonzales, Attorney Gen

eral. C. A. 5th Cir. Certiorari denied. 

No. 05–6468. Leaphart v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 
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No. 05–6493. Socha v. Kucinich, United States Congress

man. C. A. 6th Cir. Certiorari denied. 

No. 05–6497. Cruzado v. Whorton, Director, Nevada De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 130 Fed. Appx. 135. 

No. 05–6534. Allen v. Nicholson, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
129 Fed. Appx. 611. 

No. 05–6555. Rinick v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 873 A. 2d 771. 

No. 05–6587. Walker v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 443 Mass. 867, 825 
N. E. 2d 491. 

No. 05–6597. Stucky v. Blacketter, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 784. 

No. 05–6616. Morris v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 141 Fed. Appx. 794. 

No. 05–6618. Singley v. Pennsylvania. Sup. Ct. Pa. Cer
tiorari denied. Reported below: 582 Pa. 5, 868 A. 2d 403. 

No. 05–6630. Brower v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 137 Fed. Appx. 260. 

No. 05–6667. Miller v. Colorado. Sup. Ct. Colo. Certio
rari denied. Reported below: 113 P. 3d 743. 

No. 05–6670. Vialpando v. Soares, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 5. 

No. 05–6671. Vialpando v. Soares, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 138 Fed. Appx. 
107. 

No. 05–6677. Sprouse v. Powell, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 923. 
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No. 05–6686. Stambolia v. Ohio. Ct. App. Ohio, Trumbull 
County. Certiorari denied. 

No. 05–6692. James v. Connecticut. App. Ct. Conn. Cer
tiorari denied. Reported below: 88 Conn. App. 903, 871 A. 2d 421. 

No. 05–6694. McNeil v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 402 F. 3d 920. 

No. 05–6700. Jackson v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6707. McDonald v. Illinois. Sup. Ct. Ill. Certio
rari denied. 

No. 05–6716. Nall v. Farwell et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 819. 

No. 05–6763. Baker v. Department of the Interior et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 125 Fed. 
Appx. 151. 

No. 05–6898. Taylor v. United States District Court for 
the Eastern District of California. C. A. 9th Cir. Certio
rari denied. 

No. 05–6914. Barker v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 809 N. E. 2d 312 and 826 N. E. 2d 648. 

No. 05–6918. Reeve v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 189. 

No. 05–6925. Redfern v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 673. 

No. 05–6957. Barber v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 233. 

No. 05–6958. Burch v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 1027. 

No. 05–6969. Tracy v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–6972. Diaz Cruz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 685. 
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No. 05–6976. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–6977. 
tiorari denied. 

No. 05–6981. 
tiorari denied. 

No. 05–6982. 
tiorari denied. 

No. 05–6985. 
tiorari denied. 

No. 05–6986. 
tiorari denied. 

Berry v. United States. C. A. 3d Cir. Cer-
Reported below: 132 Fed. Appx. 957. 

White v. United States. C. A. 4th Cir. Cer-
Reported below: 405 F. 3d 208. 

Clark v. United States. C. A. 4th Cir. Cer-
Reported below: 131 Fed. Appx. 29. 

Lane v. United States. C. A. 8th Cir. Cer-

Smith v. United States. C. A. 11th Cir. Cer-
Reported below: 128 Fed. Appx. 89. 

No. 05–6993. Edwards v. England, Secretary of the 
Navy. C. A. 9th Cir. Certiorari denied. Reported below: 144 
Fed. Appx. 617. 

No. 05–6994. Millan-Torres v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 105. 

No. 05–7000. Falodun v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7001. Gleason v. Isbell, Mayor of the City of 
Pasadena, Texas, et al. Ct. App. Tex., 14th Dist. Certio
rari denied. 

No. 05–7006. Fields v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 622. 

No. 05–7007. Cesal v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7010. Rocha-Aguilar v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 138 Fed. Appx. 705. 

No. 05–7012. Rivera et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 412 F. 3d 562. 

No. 05–7015. Watkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 539. 
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No. 05–7016. Bassett v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 406 F. 3d 526. 

No. 05–7020. Mohr v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 407 F. 3d 898. 

No. 05–7021. Orr v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 136 Fed. Appx. 632. 

No. 05–7027. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 323. 

No. 05–7028. Martinez-Hernandez v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 05–7029. Lester v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 364. 

No. 05–7031. Roche v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 614. 

No. 05–7033. Rawls v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–7036. Badillo-Rangel v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 434 F. 3d 750. 

No. 05–7037. May v. United States. C. A. 8th Cir. Certio
rari denied. Reported below: 413 F. 3d 841. 

No. 05–7038. Wint v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 11. 

No. 05–7039. Villalona v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 407. 

No. 05–7040. Verastegui-Garcia, aka Garcia v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 145 
Fed. Appx. 844. 

No. 05–7045. Abdullah v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7046. Andrade, aka Guerraro-Perez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 145 
Fed. Appx. 451. 
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No. 05–7047. Deering v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7049. Denton v. O’Brien, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7051. Price v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7054. Henry et al. v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 417 F. 3d 493. 

No. 05–7055. Portee v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 652. 

No. 05–7057. Juarez-Corona v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 140 Fed. Appx. 228. 

No. 05–7061. Ramirez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 325. 

No. 05–7062. Rivas-Garcia v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7063. Smith v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 417 F. 3d 483. 

No. 05–7073. White v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 408 F. 3d 399. 

No. 05–219. National Alternative Fuels Assn. v. En

vironmental Protection Agency et al. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con
sideration or decision of this petition. 

No. 05–405. Norfolk Southern Railway Co. v. Schumpert. 
Ct. App. Ga. Motion of Association of American Railroads for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 270 Ga. App. 782, 608 S. E. 2d 236. 

Rehearing Denied 

No. 04–1571. Okamoto, dba Supreme Auto Leasing v. 
Bank West Corp., ante, p. 818; 

No. 04–1621. Morters v. Barr et al., ante, p. 820; 
No. 04–9928. Smith v. Rudicel et al., ante, p. 831; 
No. 04–10116. Conic v. Michigan, ante, p. 837; 
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No. 04–10389. Westbury v. Dorchester County, South 
Carolina, et al., ante, p. 849; 

No. 04–10504. Rutan v. Houk, Warden, ante, p. 855; 
No. 05–4. Smith v. Consolidated Freightways, ante, p. 869; 
No. 05–28. Stevens v. State Bar of California, ante, 

p. 870; 
No. 05–35. Taylor v. Potter, Postmaster General, ante, 

p. 871; 
No. 05–132. Roush v. Chalkey, ante, p. 875; and 
No. 05–154. In re Rodriguez, ante, p. 810. Petitions for re

hearing denied. 

November 15, 2005 

Dismissal Under Rule 46 

No. 03–1559. Bank of China, New York Branch v. NBM 
L. L. C. et al. C. A. 2d Cir. [Certiorari granted, 545 U. S. 
1138.] Writ of certiorari dismissed under this Court’s Rule 46.1. 

November 16, 2005 
Certiorari Denied 

No. 05–7561 (05A444). Thomas v. Texas. Ct. Crim. App. Tex. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, denied. 
Certiorari denied. 

November 17, 2005 

Miscellaneous Order 

No. 05A430. Roper, Superintendent, Potosi Correc

tional Center v. White. C. A. 8th Cir. Application to stay 
the mandate, addressed to Justice O’Connor and referred to the 
Court, denied. 

November 23, 2005 

Miscellaneous Order 

No. 04–928. Oregon v. Guzek. Sup. Ct. Ore. [Certiorari 
granted, 544 U. S. 998.] Further consideration of respondent’s 
motion to dismiss petition for writ of certiorari as improvidently 
granted deferred to the hearing of the case on the merits. 
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Certiorari Denied 

No. 05–6594. Nance v. Arkansas. Sup. Ct. Ark. Certio
rari denied. 

November 28, 2005 

Certiorari Granted—Vacated and Remanded. (See also No. 05– 
101, ante, p. 74.) 

No. 04–10378. Gross v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va
cated, and case remanded for further consideration in light of 
Wilkinson v. Dotson, 544 U. S. 74 (2005). 

No. 05–71. Synclair v. Fresno County, California, et al. 
C. A. 9th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Exxon Mobil Corp. 
v. Saudi Basic Industries Corp., 544 U. S. 280 (2005). Reported 
below: 115 Fed. Appx. 395. 

Certiorari Dismissed 

No. 05–6617. McReynolds v. Office of Children and Fam

ily Services. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Stevens dissents. See id., at 4, 
and cases cited therein. Reported below: 18 App. Div. 3d 316, 
795 N. Y. S. 2d 36. 

No. 05–6946. McReynolds v. Commissioner, Office of 
Mental Retardation and Developmental Disabilities of 
New York, et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
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ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 19 App. Div. 
3d 438, 795 N. Y. S. 2d 900. 

Miscellaneous Orders 

No. 05M27. Harveston v. Kelly, Superintendent, Missis

sippi State Penitentiary; 
No. 05M28. Noakes v. New Jersey; and 
No. 05M29. McNamara v. Harrison, Warden. Motions to 

direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 11, Orig. New Jersey v. Delaware. Motion to reopen 
and for supplemental decree denied. Alternative motion for 
leave to file bill of complaint granted. Defendant is allowed 30 
days within which to file an answer. This proceeding shall be 
docketed as case No. 134, Original. [For earlier order herein, 
see, e. g., 305 U. S. 576.] 

No. 04–10063. Perea v. Bush, President of the United 
States. C. A. D. C. Cir. Motion of petitioner for reconsidera
tion of order denying leave to proceed in forma pauperis [ante, 
p. 804] denied. The Chief Justice took no part in the consider
ation or decision of this motion. 

No. 04–10683. Wells v. City of Beverly Hills, Califor

nia, et al. C. A. 9th Cir. Motion of petitioner for reconsidera
tion of order denying leave to proceed in forma pauperis [ante, 
p. 804] denied. 

No. 05–381. Weyerhaeuser Co. v. Ross-Simmons Hard

wood Lumber Co., Inc. C. A. 9th Cir. The Solicitor General 
is invited to file a brief in this case expressing the views of the 
United States. 

No. 05–5456. In re Aranda. Motion of petitioner for recon
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 810] denied. 

No. 05–5615. Perea v. Bush, President of the United 
States. C. A. 9th Cir. Motion of petitioner for reconsideration 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 1029 

546 U. S. November 28, 2005 

of order denying leave to proceed in forma pauperis [ante, 
p. 804] denied. 

No. 05–565. In re Smith; and 
No. 05–7426. In re Lawrence. Petitions for writs of habeas 

corpus denied. 

No. 05–7749 (05A481). In re Nance. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. Justice Stevens, Justice Souter, and 
Justice Ginsburg would grant the application for stay of 
execution. 

No. 05–386. In re Dunn et al.; 
No. 05–522. In re Dunn; 
No. 05–6538. In re Hickmon; 
No. 05–6608. In re Green; and 
No. 05–6659. In re Alex. Petitions for writs of mandamus 

denied. 

No. 05–7750 (05A482). In re Nance. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
mandamus denied. 

No. 05–366. In re Smith; 
No. 05–6647. In re Silva; and 
No. 05–6814. In re Silva. Petitions for writs of mandamus 

and/or prohibition denied. 

No. 05–6656. In re Beaver. Petition for writ of prohibition 
denied. 

Certiorari Granted 

No. 04–433. Anza et al. v. Ideal Steel Supply Corp. 
C. A. 2d Cir. Certiorari granted. Reported below: 373 F. 3d 251. 

No. 05–130. eBay Inc. et al. v. MercExchange, L. L. C. 
C. A. Fed. Cir. Certiorari granted. In addition to the question 
presented by the petition, the parties are directed to brief and 
argue the following question: “Whether this Court should recon
sider its precedents, including Continental Paper Bag Co. v. East
ern Paper Bag Co., 210 U. S. 405 (1908), on when it is appropriate 
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to grant an injunction against a patent infringer.” Reported 
below: 401 F. 3d 1323. 

No. 05–260. Sereboff et ux. v. Mid Atlantic Medical 
Services, Inc. C. A. 4th Cir. Certiorari granted. Reported 
below: 407 F. 3d 212. 

Certiorari Denied 

No. 04–1049. Carpenters Health and Welfare Trust for 
Southern California v. Vonderharr et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 F. 3d 667. 

No. 04–1672. Ryan’s Family Steak Houses, Inc. v. Walker 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 400 
F. 3d 370. 

No. 04–9270. Gipson v. Jordan, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 376 F. 3d 1193. 

No. 04–10457. Cruz v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 04–10493. Kent, aka Williams v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 93 Fed. Appx. 460. 

No. 04–10525. Marcone v. Office of Disciplinary Counsel 
of the Supreme Court of Pennsylvania. Sup. Ct. Pa. Cer
tiorari denied. Reported below: 579 Pa. 650, 858 A. 2d 588. 

No. 04–10571. Jaramillo v. Indiana. Sup. Ct. Ind. Certio
rari denied. Reported below: 823 N. E. 2d 1187. 

No. 04–10604. Price v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 04–10694. Price v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 118 Fed. Appx. 465. 

No. 05–47. McFadden v. Texas Department of Criminal 
Justice, Dominguez State Jail. C. A. 5th Cir. Certiorari de
nied. Reported below: 128 Fed. Appx. 347. 

No. 05–111. Leone v. United States; and 
No. 05–5412. Urban et al. v. United States. C. A. 3d Cir. 

Certiorari denied. Reported below: 404 F. 3d 754. 
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No. 05–147. Crowley v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 398 F. 3d 1329. 

No. 05–148. Mortera-Cruz v. Gonzales, Attorney Gen

eral. C. A. 5th Cir. Certiorari denied. Reported below: 409 
F. 3d 246. 

No. 05–185. Santana Products, Inc. v. Bobrick Washroom 
Equipment, Inc., et al. C. A. 3d Cir. Certiorari denied. Re
ported below: 401 F. 3d 123. 

No. 05–190. Edmonds v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 161 Fed. 
Appx. 6. 

No. 05–197. Williams v. Michigan. Sup. Ct. Mich. Certio
rari denied. Reported below: 472 Mich. 308, 696 N. W. 2d 636. 

No. 05–225. General Datacomm Industries, Inc. v. Ar

cara et al. C. A. 3d Cir. Certiorari denied. Reported below: 
407 F. 3d 616. 

No. 05–227. Gementera v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 379 F. 3d 596. 

No. 05–232. Draskovich et al. v. Robb Evans & Associ

ates, L. L. C., et al. C. A. 5th Cir. Certiorari denied. Re
ported below: 410 F. 3d 256. 

No. 05–261. Jacada (Europe), Ltd., fka Client/Server 
Technology (Europe), Ltd. v. International Marketing 
Strategies, Inc. C. A. 6th Cir. Certiorari denied. Reported 
below: 401 F. 3d 701. 

No. 05–262. Dutton v. United Health Care System, 
L. L. C., dba Tulane University Hospital and Clinic. C. A. 
5th Cir. Certiorari denied. Reported below: 136 Fed. Appx. 596. 

No. 05–291. King v. Pension Trust Fund of the Pension 
Hospitalization and Benefit Plan of the Electrical In

dustry et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 131 Fed. Appx. 740. 

No. 05–300. Thompson et al. v. Genzler; 
No. 05–319. Longanbach v. Genzler.; and 
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No. 05–400. O’Brien v. Genzler et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 410 F. 3d 630. 

No. 05–316. Doran v. Eckold, President of the Board of 
Police Commissioners of Kansas City, Missouri, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 409 F. 3d 958. 

No. 05–342. Hayes et al. v. Crown Central LLC et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 137 Fed. 
Appx. 533. 

No. 05–350. Bailey et al. v. United States District 
Court for the Southern District of Texas. C. A. 5th Cir. 
Certiorari denied. 

No. 05–354. City of Columbus, Ohio, et al. v. Golden. 
C. A. 6th Cir. Certiorari denied. Reported below: 404 F. 3d 950. 

No. 05–355. SSW, Inc. v. Regents of the University of 
California. Sup. Ct. Cal. Certiorari denied. 

No. 05–358. Burnette, Co-Administrator of the Estate 
of Wilson, et al. v. Gee, Sheriff, Monroe County, Ken

tucky, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 137 Fed. Appx. 806. 

No. 05–361. Karr v. Pataki, Governor of New York, 
et al.; and 

No. 05–368. Dalton et al. v. Pataki, Governor of New 
York, et al. Ct. App. N. Y. Certiorari denied. Reported 
below: 5 N. Y. 3d 243, 835 N. E. 2d 1180. 

No. 05–362. Kersh v. Estate of Schwartz et al. Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 892 So. 
2d 1047. 

No. 05–367. Anderer v. Jones et al. C. A. 7th Cir. Cer
tiorari denied. Reported below: 385 F. 3d 1043 and 412 F. 3d 794. 

No. 05–375. Regions Bank, Guardian of the Estate of 
Smith v. BMW North America, Inc., et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 406 F. 3d 978. 

No. 05–382. Resource Technology Corp. v. Illinois Com

merce Commission. App. Ct. Ill., 1st Dist. Certiorari denied. 
Reported below: 354 Ill. App. 3d 895, 822 N. E. 2d 50. 
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No. 05–383. Skinner v. MicroDecisions, Inc. Dist. Ct. 
App. Fla., 2d Dist. Certiorari denied. Reported below: 889 So. 
2d 871. 

No. 05–384. Hammel v. Eau Galle Cheese Factory. C. A. 
7th Cir. Certiorari denied. Reported below: 407 F. 3d 852. 

No. 05–385. Cohen v. Allstate Insurance Co. App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 11 App. Div. 3d 502, 782 N. Y. S. 2d 850. 

No. 05–388. Kolev v. Department of Homeland Security, 
BCIS California Service Center, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 3. 

No. 05–389. Patti v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–390. McClain v. Retail Food Employers Joint 
Pension Plan et al. C. A. 7th Cir. Certiorari denied. Re
ported below: 413 F. 3d 582. 

No. 05–391. Perkins v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 279 Ga. 506, 614 S. E. 2d 92. 

No. 05–393. Bowley v. City of Uniontown Police Depart

ment et al. C. A. 3d Cir. Certiorari denied. Reported below: 
404 F. 3d 783. 

No. 05–394. Kobs v. United Wisconsin Insurance Co. 
C. A. 7th Cir. Certiorari denied. Reported below: 400 F. 3d 
1036. 

No. 05–396. Murray et al. v. Earle, Individually and as 
District Attorney of Travis County, Texas, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 405 F. 3d 278. 

No. 05–397. 1–800 Contacts, Inc. v. WhenU.com, Inc. C. A. 
2d Cir. Certiorari denied. Reported below: 414 F. 3d 400. 

No. 05–401. Crowley v. McKinney et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 400 F. 3d 965. 

No. 05–402. Tello v. Texas et al. C. A. 5th Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 200. 

http:WhenU.com
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No. 05–403. Yee v. Shiawassee County, Michigan, et al. 
Ct. App. Mich. Certiorari denied. 

No. 05–407. Zhinin v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. 

No. 05–411. London et al. v. Fieldale Farms Corp. C. A. 
11th Cir. Certiorari denied. Reported below: 410 F. 3d 1295. 

No. 05–420. Valdiva Acosta v. Gonzales, Attorney Gen

eral. C. A. 11th Cir. Certiorari denied. 

No. 05–422. Kleinpaste v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 134. 

No. 05–428. Doe et al., on Behalf of Themselves and 
All Others Similarly Situated v. Miller, Attorney Gen

eral of Iowa. C. A. 8th Cir. Certiorari denied. Reported 
below: 405 F. 3d 700. 

No. 05–432. Kleinsmith v. Rich, Judge, District Court of 
New Mexico, McKinley County. Sup. Ct. N. M. Certiorari 
denied. Reported below: 138 N. M. 146, 117 P. 3d 952. 

No. 05–441. Hinojosa et al. v. Michigan Department of 
Natural Resources. Ct. App. Mich. Certiorari denied. Re
ported below: 263 Mich. App. 537, 688 N. W. 2d 550. 

No. 05–449. Chambers v. Campbell. Ct. App. Miss. Cer
tiorari denied. Reported below: 968 So. 2d 949. 

No. 05–458. Montgomery v. Macajoux, Office of the 
Chief Medical Examiner, New York City, et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 370. 

No. 05–483. Collins Holding Corp. et al. v. SouthTrust 
Bank. C. A. 11th Cir. Certiorari denied. Reported below: 139 
Fed. Appx. 133. 

No. 05–505. Quigley v. Committee on Admissions, Dis

trict of Columbia Court of Appeals. Ct. App. D. C. Cer
tiorari denied. 

No. 05–510. Palestine Liberation Organization et al. v. 
Ungar, By and Through the Administrator of Her Estate, 
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Strachman, et al. C. A. 1st Cir. Certiorari denied. Re
ported below: 402 F. 3d 274. 

No. 05–511. McCormack v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 371 F. 3d 22. 

No. 05–512. Knox v. Potter, Postmaster General, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 131 Fed. 
Appx. 567. 

No. 05–513. Freitas v. Administrative Director of the 
Courts of Hawaii. Sup. Ct. Haw. Certiorari denied. Re
ported below: 108 Haw. 31, 116 P. 3d 673. 

No. 05–517. Pedroza v. Cintas Corporation No. 2, dba Cin

tas Corp., et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 397 F. 3d 1063. 

No. 05–521. Arnold v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 76. 

No. 05–525. Maggiore v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 343. 

No. 05–532. Thomasian v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 416 F. 3d 977. 

No. 05–5036. Painter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 400 F. 3d 1111. 

No. 05–5037. Rooks v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 117 Fed. Appx. 237. 

No. 05–5047. Lyons v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 1248. 

No. 05–5177. Zaragoza v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 298. 

No. 05–5187. Guzman v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 404 F. 3d 139. 

No. 05–5435. Bradd v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–5447. Farley v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 443 Mass. 740, 824 
N. E. 2d 797. 
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No. 05–5470. Johnson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 415. 

No. 05–5491. Clark v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–5759. Freeze v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 861 So. 2d 1234. 

No. 05–5809. Abimbola v. Gonzales, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 378 
F. 3d 173. 

No. 05–5825. Lema-Zapata v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–5857. Campbell v. Rice, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1166. 

No. 05–6050. Navarro-Vargas et al. v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 408 F. 3d 
1184. 

No. 05–6100. Pearson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6134. Stampone v. Carpenters Local Union 15 
et al. C. A. 3d Cir. Certiorari denied. 

No. 05–6135. Taylor v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 05–6139. Brideson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 142. 

No. 05–6339. Conboy v. Edward D. Jones & Co., L. P. C. A. 
5th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 510. 

No. 05–6405. Fahlfeder v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 863 A. 2d 1222. 

No. 05–6410. Frazier v. Frazier. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 05–6411. Hutzenlaub v. Portuondo, Superintendent, 
Shawangunk Correctional Facility. C. A. 2d Cir. Certio
rari denied. 
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No. 05–6413. Fields v. Waddington, Superintendent, 
Stafford Creek Corrections Center. C. A. 9th Cir. Cer
tiorari denied. Reported below: 401 F. 3d 1018. 

No. 05–6429. Crawford v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 124. 

No. 05–6430. Dennison v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–6432. Hodges v. Mississippi. Sup. Ct. Miss. Certio
rari denied. Reported below: 912 So. 2d 730. 

No. 05–6435. Farris v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–6436. Mendoza Garcia v. Michigan. Cir. Ct. Muske
gon County, Mich. Certiorari denied. 

No. 05–6441. Gonzales v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6446. Gallow v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 885. 

No. 05–6447. Godfrey v. Wolfe, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6448. Green v. Brooks, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6455. Lesec v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6456. Morrissey v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 63 Mass. App. 1102, 822 N. E. 
2d 1213. 

No. 05–6460. Minerd v. Wilson, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–6465. King v. Hickman, Secretary, California De

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 131 Fed. Appx. 566. 

No. 05–6470. Dale v. Coplan, Warden, et al. Sup. Ct. 
N. H. Certiorari denied. 

No. 05–6475. Chavez-Zarate v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 05–6477. Masterman v. Patrick, Superintendent, 
State Correctional Institution at Houtzdale, et al. Sup. 
Ct. Pa. Certiorari denied. 

No. 05–6480. Orona v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6482. Shaver v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 05–6488. Coronel v. Hawaii. Sup. Ct. Haw. Certiorari 
denied. Reported below: 108 Haw. 161, 118 P. 3d 71. 

No. 05–6491. Minniecheske v. Village of Tigerton, Wis

consin. Ct. App. Wis. Certiorari denied. 

No. 05–6498. Walker v. Mississippi. Sup. Ct. Miss. Certio
rari denied. Reported below: 913 So. 2d 198. 

No. 05–6499. Warren v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6501. Vickers v. Spalding, Superintendent, Mon

roe Correctional Complex. C. A. 9th Cir. Certiorari denied. 

No. 05–6503. Posey v. Texas. Ct. App. Tex., 7th Dist. Cer
tiorari denied. 

No. 05–6511. Sharma v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–6518. Sims v. Miller-Stout, Superintendent, Air

way Heights Corrections Center. C. A. 9th Cir. Certiorari 
denied. Reported below: 136 Fed. Appx. 78. 
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No. 05–6521. Miller v. Texas. Ct. Crim. App. Tex. Certio
rari denied. 

No. 05–6522. Crum v. Texas. Ct. App. Tex., 3d Dist. Cer
tiorari denied. 

No. 05–6532. Word v. Perez, Superintendent, Bedford 
Hills Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–6535. Hill v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 400 F. 3d 308. 

No. 05–6540. McNeil v. District of Columbia Depart

ment of Employment Services. Ct. App. D. C. Certiorari 
denied. 

No. 05–6545. Taylor v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–6548. Clements v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 125 Wash. App. 634, 106 P. 
3d 244. 

No. 05–6559. DeYoung v. Schriro, Director, Arizona De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 05–6561. McGee v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–6572. Leake v. Minnesota. Sup. Ct. Minn. Certio
rari denied. Reported below: 699 N. W. 2d 312. 

No. 05–6579. Cunningham v. Belleque, Superintendent, 
Oregon State Penitentiary. C. A. 9th Cir. Certiorari 
denied. 

No. 05–6584. Thomas v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6585. Hein Quoc Thai v. Mapes, Warden. C. A. 8th 
Cir. Certiorari denied. Reported below: 412 F. 3d 970. 

No. 05–6592. Dutkiewicz et ux. v. Rainbow in a Tear 
Workshops, LLC, et al. C. A. 2d Cir. Certiorari denied. Re
ported below: 135 Fed. Appx. 482. 
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No. 05–6602. Troxler v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 162 N. C. App. 182, 590 
S. E. 2d 333. 

No. 05–6603. Porter v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6604. Hodge et vir v. United States Postal Serv

ice et al. C. A. D. C. Cir. Certiorari denied. 

No. 05–6607. Nortonsen v. Reid, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 133 Fed. Appx. 
509. 

No. 05–6611. Bernstein v. Florida Bar. Sup. Ct. Fla. 
Certiorari denied. Reported below: 902 So. 2d 789. 

No. 05–6622. Askew v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 33 Kan. App. 2d xxi, 100 P. 3d 105. 

No. 05–6623. Kucernak v. Sinfield et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 59. 

No. 05–6625. Gordon v. Hendricks. Ct. App. D. C. Certio
rari denied. Reported below: 876 A. 2d 640. 

No. 05–6627. Almonte v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 444 Mass. 511, 829 
N. E. 2d 1094. 

No. 05–6632. Mayolo v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 901 So. 2d 178. 

No. 05–6633. Aceves Jimenez v. McGrath, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 05–6634. Wilson, aka Kruidenier v. Nevada. Sup. Ct. 
Nev. Certiorari denied. Reported below: 121 Nev. 345, 114 P. 
3d 285. 

No. 05–6639. Driscoll v. Delarosa. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 16 
App. Div. 3d 130, 789 N. Y. S. 2d 889. 

No. 05–6640. Mohsen v. Quickturn Design Systems, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 148 Fed. 
Appx. 924. 
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No. 05–6645. Robinson v. Walker, Director, Illinois De

partment of Corrections, et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 144 Fed. Appx. 555. 

No. 05–6648. Wyatt v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–6650. Villanueva v. Hawaii. Sup. Ct. Haw. Certio
rari denied. 

No. 05–6652. Willoughby v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 05–6657. Ackeridge, aka Lee v. Palakovich, Superin

tendent, State Correctional Institution at Smithfield, 
et al. C. A. 3d Cir. Certiorari denied. 

No. 05–6673. Banks v. Family Independence Agency. 
Sup. Ct. Mich. Certiorari denied. Reported below: 472 Mich. 
873, 693 N. W. 2d 814. 

No. 05–6674. Arthur v. Farwell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6680. Johnson v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 909 So. 2d 865. 

No. 05–6683. Clark v. Stuard, Judge, Court of Common 
Pleas of Ohio, Trumbull County. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 105 Ohio St. 3d 1557, 828 N. E. 2d 113. 

No. 05–6684. Nickells v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 908 So. 2d 1058. 

No. 05–6685. Pride v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6691. Kirk v. Tennis, Superintendent, State Cor

rectional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6693. Jensen v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 05–6695. Masiarczyk v. Johnson et al. Cir. Ct. Mo
nongalia County, W. Va. Certiorari denied. 
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No. 05–6696. Ayers-Fountain v. Eastern Savings Banks. 
C. A. 3d Cir. Certiorari denied. 

No. 05–6697. Brown et vir v. Chevy Chase Bank, FSB. 
C. A. 11th Cir. Certiorari denied. Reported below: 137 Fed. 
Appx. 278. 

No. 05–6703. Wiley v. Leibach, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6705. Dicks v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6706. Dunkins v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–6708. Dixon v. Alexander et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 78. 

No. 05–6709. Denham v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–6712. Palmer v. Houston, Director, Nebraska De

partment of Correctional Services. C. A. 8th Cir. Certio
rari denied. Reported below: 408 F. 3d 423. 

No. 05–6714. Parker v. University of Pennsylvania. 
C. A. 3d Cir. Certiorari denied. Reported below: 128 Fed. 
Appx. 944. 

No. 05–6717. Mitchell v. Michigan. Ct. App. Mich. Cer
tiorari denied. 

No. 05–6722. Cardona v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 154 Fed. Appx. 737. 

No. 05–6724. Cage-Barile v. Church of Christ in Holly

wood. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 05–6727. Randolph v. Tatarow Family Partners, Ltd. 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Reported 
below: 899 So. 2d 326. 

No. 05–6729. Davidson v. Zussman et al. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–6732. Allen v. Gilpin, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6733. Angiano v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–6740. Gant v. United States. C. A. Fed. Cir. Cer
tiorari denied. Reported below: 417 F. 3d 1328. 

No. 05–6747. Rangel Resendiz v. Hodgson, Interim Field 
Office Director, Los Angeles, Immigration and Customs 
Enforcement. C. A. 9th Cir. Certiorari denied. Reported 
below: 416 F. 3d 952. 

No. 05–6762. Blount v. Leavitt, Secretary of Health 
and Human Services. C. A. 4th Cir. Certiorari denied. Re
ported below: 122 Fed. Appx. 64. 

No. 05–6765. Brown v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 169 N. C. App. 843, 612 
S. E. 2d 693. 

No. 05–6767. Nelson v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 16 
App. Div. 3d 1172, 791 N. Y. S. 2d 236. 

No. 05–6774. Marcus v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 168 N. C. App. 730, 609 
S. E. 2d 498. 

No. 05–6788. Rice v. Michigan. Sup. Ct. Mich. Certiorari 
denied. Reported below: 473 Mich. 324, 701 N. W. 2d 715. 

No. 05–6797. Calleja v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–6811. Tillery v. Beard, Secretary, Pennsylvania 
Department of Corrections. C. A. 3d Cir. Certiorari de
nied. Reported below: 142 Fed. Appx. 66. 

No. 05–6816. Jennette v. Cunningham, Superintendent, 
Woodbourne Correctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 05–6820. Roberts v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 840. 
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No. 05–6824. Boulden v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 126 Cal. App. 4th 
1305, 24 Cal. Rptr. 3d 811. 

No. 05–6827. Tinsley v. Million, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 399 F. 3d 796. 

No. 05–6830. Daniels v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 05–6835. Gibson v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 338 Ore. 560, 113 P. 3d 423. 

No. 05–6838. George v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 183. 

No. 05–6840. Lake v. Washington. Ct. App. Wash. Certio
rari denied. 

No. 05–6855. McMurray v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 815. 

No. 05–6856. Pinela Pizarro v. Commonwealth of Puerto 
Rico. C. A. 1st Cir. Certiorari denied. 

No. 05–6896. Thames v. North Carolina. Ct. App. N. C. 
Certiorari denied. 

No. 05–6931. Arciniega Martinez v. Arizona. Sup. Ct. 
Ariz. Certiorari denied. Reported below: 210 Ariz. 578, 115 P. 
3d 618. 

No. 05–6963. Star v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–6974. Erickson v. Watkins, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 146 Fed. Appx. 
956. 

No. 05–6992. Cohen v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 185 Ore. App. 252, 60 P. 3d 41. 

No. 05–7022. Rhodes v. True, Warden. C. A. 4th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 501. 

No. 05–7030. Kekahuna v. Hawaii. Int. Ct. App. Haw. 
Certiorari denied. Reported below: 107 Haw. 466, 114 P. 3d 972. 
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No. 05–7060. Soapes v. Washington. Ct. App. Wash. Cer
tiorari denied. 

No. 05–7077. Inman v. Soares, Manager, Brush Correc

tional Facility, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 139 Fed. Appx. 925. 

No. 05–7078. Gonzalez-Barajas v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 
199. 

No. 05–7080. Francis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 184. 

No. 05–7081. Gianakos v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 415 F. 3d 912. 

No. 05–7082. Harris v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–7083. Gardner v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 762. 

No. 05–7084. Harris v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 144 Fed. Appx. 295. 

No. 05–7086. Da Vang v. Hoover, Judge, Court of Ap

peals of Wisconsin, District III. Sup. Ct. Wis. Certiorari 
denied. 

No. 05–7087. Walker v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–7088. Terry v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7090. Valencia-Amaya v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 560. 

No. 05–7094. Marion v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 768. 

No. 05–7095. Hickman v. Ohio. Ct. App. Ohio, Stark County. 
Certiorari denied. 

No. 05–7097. Ashworth v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 525. 
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No. 05–7099. Bonadonna v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 297. 

No. 05–7101. Dugan v. Briley, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 

No. 05–7104. Harper v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–7105. Guzman-Espinal v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–7109. Jacobs v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7110. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 286. 

No. 05–7113. Alvarado-Jimenez, aka Sotero-Jimenez v. 
United States (Reported below: 145 Fed. Appx. 79); Gallegos-

Luera, aka Torres-Monsisvais v. United States; Herrera-

Flores v. United States; Ortiz Jacobo v. United States; 
Jaimes-Estrada, aka Estrada Jaimes v. United States (141 
Fed. Appx. 368); Juarez-Campos v. United States (144 Fed. 
Appx. 413); Medrano-Aguilar v. United States (141 Fed. 
Appx. 379); Munoz-Munoz v. United States (141 Fed. Appx. 
370); Nava-Chavez v. United States (141 Fed. Appx. 340); 
Ramirez-Garcia v. United States; Ramos-Espino, aka Ramos 
v. United States (141 Fed. Appx. 337); Ramos-Zuniga, aka 
Ravago-Vazquez v. United States; Reyes-Gurrola v. United 
States; Roldan-Gil v. United States; and Sanchez-Mendez 
v. United States. C. A. 5th Cir. Certiorari denied. 

No. 05–7114. Levy v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7116. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 672. 

No. 05–7117. Calabaza v. United States. C. A. 10th Cir. 
Certiorari denied. 
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No. 05–7118. Campbell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 410 F. 3d 456. 

No. 05–7120. Aranda-Cruz v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–7121. Ontiveros, aka Saucedo-Ontiveros v. United 
States. C. A. 5th Cir. Certiorari denied. 

No. 05–7122. Moye v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7123. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 417 F. 3d 1176. 

No. 05–7125. Moses v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 574. 

No. 05–7127. Conejo-Cano v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7128. Shed v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 622. 

No. 05–7130. Reyes-Jasso v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 846. 

No. 05–7131. Sanders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 489. 

No. 05–7132. Seals v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 419 F. 3d 600. 

No. 05–7133. Dobbin v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 518. 

No. 05–7135. Cruz v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 418 F. 3d 481. 

No. 05–7136. Armendariz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 686. 

No. 05–7138. Best v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 500. 

No. 05–7139. Bush v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 946. 
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No. 05–7140. Lee v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 139 Fed. Appx. 522. 

No. 05–7141. Paredes Urena v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 140 Fed. Appx. 879. 

No. 05–7143. Taylor v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 140 Fed. Appx. 487. 

No. 05–7144. Juma v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7149. Silvestri v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 409 F. 3d 1311. 

No. 05–7150. Ortiz Roman v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7151. Camacho Rodriguez v. Potter, Postmaster 
General, et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 136 Fed. Appx. 378. 

No. 05–7154. Novosel, aka Novosell v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 139 Fed. 
Appx. 985. 

No. 05–7155. Mullen, aka Stewart, aka Mulen v. United 
States. C. A. 11th Cir. Certiorari denied. 

No. 05–7156. Medellin v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 196. 

No. 05–7159. Mann v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 121 Fed. Appx. 788. 

No. 05–7160. Colon-Quinones v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–7161. Feurtado v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–7162. Cabral v. Connecticut. Sup. Ct. Conn. Cer
tiorari denied. Reported below: 275 Conn. 514, 881 A. 2d 247. 

No. 05–7165. Peters v. United States. C. A. 6th Cir. Cer
tiorari denied. 
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No. 05–7167. Vazquez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 571. 

No. 05–7169. Ornelas, aka Torres-Ornelas v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 141 
Fed. Appx. 303. 

No. 05–7170. Wellington v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 417 F. 3d 284. 

No. 05–7174. Bennett v. Bledsoe, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 488. 

No. 05–7175. Austin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7176. Price v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 341. 

No. 05–7179. Lepsey v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–7181. Stiger v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 413 F. 3d 1185. 

No. 05–7182. Primes v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7184. West v. Connecticut. Sup. Ct. Conn. Certio
rari denied. Reported below: 274 Conn. 605, 877 A. 2d 787. 

No. 05–7187. Pendergraft v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–7188. Barron-Torres v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–7190. Armas v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7191. Moore v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 123 Fed. Appx. 108. 

No. 05–7192. Valles-De Romero v. United States. C. A. 
10th Cir. Certiorari denied. 

No. 05–7194. Wiltse v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–7195. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 215. 

No. 05–7196. Messier v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 980. 

No. 05–7199. Tashbrook v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 610. 

No. 05–7201. Creech v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 408 F. 3d 264. 

No. 05–7202. Campbell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7203. Garcia v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7204. Gonzalez-Sandoval, aka Herlindo Zuniga v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 142 Fed. Appx. 207. 

No. 05–7205. Hutchinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 214. 

No. 05–7206. Gonzalez-Laborico v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–7208. Han v. United States. C. A. 8th Cir. Certio
rari denied. Reported below: 141 Fed. Appx. 503. 

No. 05–7209. Hoare v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 564. 

No. 05–7212. Hoffman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 122. 

No. 05–7213. Herrera-Barcenas v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 144 Fed. Appx. 299. 

No. 05–7214. Gomes Fontes v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 415 F. 3d 174. 

No. 05–7215. Hernandez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 612. 

No. 05–7216. Giron-Delgado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 138 Fed. Appx. 701. 
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No. 05–7221. Smith v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7223. Scott v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 424 F. 3d 431. 

No. 05–7224. Sosa-Saucedo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 578. 

No. 05–7226. Reynolds v. Grayer, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 192. 

No. 05–7230. Whites v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 101. 

No. 05–7232. Haire v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7233. Gonzalez-Torres v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 987. 

No. 05–7235. Baker v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 103. 

No. 05–7237. Evans v. United States. Ct. App. D. C. Cer
tiorari denied. Reported below: 875 A. 2d 116. 

No. 05–7238. Dixon v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 402. 

No. 05–7244. Rodriguez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7246. Smith v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 819. 

No. 05–7247. Slusarczyk v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 108. 

No. 05–7253. Melendez-Santos v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 05–7254. Calhoun v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 28. 

No. 05–7255. Coleman v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 419 F. 3d 614. 
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No. 05–7256. Carroll v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 3. 

No. 05–7257. DeLeon-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 588. 

No. 05–7259. Andujar v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7261. Bryan v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7262. Garza Mendez, aka Garza v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 141 Fed. 
Appx. 309. 

No. 05–7263. Munoz-Marquez v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–7264. Trejo-Lopez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7272. Sanchez-Sanchez, aka Batista v. United 
States. C. A. 3d Cir. Certiorari denied. Reported below: 148 
Fed. Appx. 106. 

No. 05–7275. McDonald v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 691. 

No. 05–7276. Newton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 114. 

No. 05–7278. Louis v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 329. 

No. 05–7279. Martin v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7281. Reichow v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 416 F. 3d 802. 

No. 05–7282. Stewart v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 126. 

No. 05–7283. Smith v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 416 F. 3d 1350. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 1053 

546 U. S. November 28, 2005 

No. 05–7284. Samora-Sanchez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 143 Fed. Appx. 90. 

No. 05–7288. Pridgen v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7289. Morton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 804. 

No. 05–7290. Moses v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 140 Fed. Appx. 448. 

No. 05–7292. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 112. 

No. 05–7293. Vo v. United States. C. A. 9th Cir. Certio
rari denied. Reported below: 413 F. 3d 1010. 

No. 05–7294. Baez v. United States. C. A. 5th Cir. Certio
rari denied. 

No. 05–7299. Baussan v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7300. Beras v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–7301. Butler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 591. 

No. 05–7304. Rodriguez-Vera, aka Rodriguez v. United 
States. C. A. 5th Cir. Certiorari denied. 

No. 05–7307. Levon v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 865. 

No. 05–7308. Keller v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 3d 706. 

No. 05–7313. Embrey v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7317. Capps v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 140 Fed. Appx. 911. 

No. 05–7318. Camacho-Munoz v. United States. C. A. 5th 
Cir. Certiorari denied. 
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No. 05–7322. Rodriguez-Gaspar v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–7323. Sanchez-Cruz v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 116. 

No. 05–7324. Jimenez-Cordova v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–7337. Valdez-Palacios v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 147 Fed. Appx. 3. 

No. 05–7342. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 254. 

No. 05–7343. Zarchy v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7346. Jenkins v. United States; and 
No. 05–7349. Moore v. United States. C. A. 6th Cir. Cer

tiorari denied. Reported below: 130 Fed. Appx. 728. 

No. 05–7347. London v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 19. 

No. 05–7348. Ortiz-Cameron v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–7350. Cason v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 148. 

No. 05–7352. Waite, aka Roberts v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 139 Fed. Appx. 
119. 

No. 05–7354. Ventura Romano v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 142 Fed. Appx. 688. 

No. 05–387. Levine et al. v. United HealthCare Corp. 
et al. C. A. 3d Cir. Motion of American Trial Lawyers 
Association-New Jersey for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 402 F. 3d 156. 

No. 05–7098. Baker v. Department of Justice. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. 
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No. 05–7218. Lawson v. United States. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con
sideration or decision of this petition. Reported below: 410 
F. 3d 735. 

No. 05–7748 (05A480). Nance v. Norris, Superintendent, 
Arkansas Department of Correction. C. A. 8th Cir. Appli
cation for stay of execution of sentence of death, presented to 
Justice Thomas, and by him referred to the Court, denied. Cer
tiorari denied. Justice Stevens, Justice Souter, and Justice 
Ginsburg would grant the application for stay of execution. Re
ported below: 429 F. 3d 1194. 

No. 05–7751 (05A483). Nance v. Howard et al. C. A. 8th 
Cir. Application for stay of execution of sentence of death, pre
sented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. 

Rehearing Denied 

No. 04–1438. Drury v. United States, ante, p. 813; 
No. 04–1536. Jaffe v. Kaiser Foundation Hospital et al., 

ante, p. 816; 
No. 04–1573. Dash v. Patent and Trademark Office, 

ante, p. 818; 
No. 04–1576. Whitfield v. Alabama Securities Commis

sion et al., ante, p. 818; 
No. 04–1630. Powell v. Fidelity National Financial, Inc., 

et al., ante, p. 821; 
No. 04–1636. Madden et al. v. Deloitte & Touche, LLP, 

et al., ante, p. 821; 
No. 04–1664. In re Heimermann, ante, p. 808; 
No. 04–1669. Sheshtawy et al. v. Sheshtawy, ante, p. 823; 
No. 04–1675. Merritt v. United States et al., ante, p. 824; 
No. 04–1676. Mercer v. Thomas et al., ante, p. 824; 
No. 04–1685. Duvall v. Sacramento Society for the Pre

vention of Cruelty to Animals et al., ante, p. 824; 
No. 04–1686. Reilly v. Weiss et al., ante, p. 824; 
No. 04–1687. Davidson et al. v. Vivra Inc. et al.; and Da

vidson v. Meehan et al., ante, p. 824; 
No. 04–1730. Schwiegerath v. Schwiegerath, ante, p. 826; 
No. 04–9356. Clemons v. Roper, Superintendent, Potosi 

Correctional Center, ante, p. 828; 
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No. 04–9517. Mares v. United States, ante, p. 828;

No. 04–9627. Ballinger v. United States, ante, p. 829;

No. 04–10012. Holloway v. MCI Telephone Co. et al., ante,


p. 834; 
No. 04–10017. Taylor v. Division of Delaware Police 

et al., ante, p. 834; 
No. 04–10151. Guinn, aka Quinn v. Dretke, Director, 

Texas Department of Criminal Justice, Correctional In

stitutions Division, ante, p. 839; 
No. 04–10162. Harris v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, ante, p. 839; 
No. 04–10168. Roberson v. United States, ante, p. 840; 
No. 04–10194. Key v. Bett, Warden, ante, p. 841; 
No. 04–10206. Yekimoff v. Seastrand et al., ante, p. 841; 
No. 04–10239. Rexelle v. California, ante, p. 842; 
No. 04–10241. Parson v. Wilmer Hutchins Independent 

School District, ante, p. 842; 
No. 04–10247. Hultz v. Kemna, Superintendent, Cross

roads Correctional Center, ante, p. 842; 
No. 04–10302. 
No. 04–10347. 
No. 04–10411. 
No. 04–10429. 
No. 04–10470. 
No. 04–10473. 

Costa v. Young et al., ante, p. 845; 
Renee v. Pennsylvania, ante, p. 847; 
Winston v. Virginia, ante, p. 850; 
In re Bellon, ante, p. 809; 
Mora v. Florida, ante, p. 853;

Wolf et al. v. United States, ante, p. 853;


No. 04–10475. Chumpia v. Michigan State University 
et al., ante, p. 853; 

No. 04–10486. Garcia v. Illinois Department of Children 
and Family Services et al., ante, p. 854; 

No. 04–10503. 
No. 04–10512. 
No. 04–10569. 
No. 04–10580. 
No. 04–10582. 
No. 04–10668. 
No. 04–10670. 
No. 04–10672. 
No. 04–10692. 
No. 04–10696. 

Rone v. Booker, Warden, ante, p. 855;

Antonio v. Pearson, Warden, ante, p. 856;

Benner v. Coyle, Warden, ante, p. 859;

Richardson v. United States, ante, p. 859;

Revels v. Wimp et al., ante, p. 860;

Turner v. Howerton, Warden, ante, p. 864;

In re Vaughan, ante, p. 809;

Bates v. Bell, Warden, ante, p. 865;

Wheeler v. Florida, ante, p. 866;

Deutsch v. United States, ante, p. 866;




546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

ORDERS 1057 

546 U. S. November 28, 2005 

No. 04–10698. Irons v. United States, ante, p. 866; 
No. 05–81. LaFontaine v. United States, ante, p. 873; 
No. 05–125. Aster v. Aster, ante, p. 875; 
No. 05–133. McWilliams v. Amstaff et al., ante, p. 875; 
No. 05–303. Jones v. Pennsylvania, ante, p. 939; 
No. 05–5016. In re Dennis, ante, p. 809; 
No. 05–5077. Martin v. United States, ante, p. 881; 
No. 05–5088. Yakovlev v. Gonzales, Attorney General, 

ante, p. 882; 
No. 05–5111. Alcorn v. United States, ante, p. 883; 
No. 05–5144. Serrano v. Washington County, Oregon, 

et al., ante, p. 885; 
No. 05–5168. Fields v. United States District Court for 

the Middle District of Florida, ante, p. 887; 
No. 05–5174. Mathis v. United States, ante, p. 887; 
No. 05–5201. Goodrich v. Crosby, Secretary, Florida De

partment of Corrections, ante, p. 889; 
No. 05–5231. Johnson v. Johnson, Director, Virginia De

partment of Corrections, et al., ante, p. 890; 
No. 05–5234. Neidig v. United States, ante, p. 890; 
No. 05–5287. Jackson v. United States, ante, p. 893; 
No. 05–5353. Rowe v. Crosby, Secretary, Florida Depart

ment of Corrections, ante, p. 897; 
No. 05–5377. Carswell, Administratrix of the Estate of 

Carswell, Deceased v. Borough of Homestead, Pennsylva

nia, et al., ante, p. 899; 
No. 05–5386. Fernandez-Pena v. United States, ante, 

p. 900; 
No. 05–5398. Pachinger v. United States, ante, p. 802; 
No. 05–5437. Raheman v. United States, ante, p. 902; 
No. 05–5483. Totaro v. United States, ante, p. 906; 
No. 05–5499. Murray v. Mann, ante, p. 907; 
No. 05–5548. Nunley v. Roper, Superintendent, Potosi 

Correctional Center, ante, p. 909; 
No. 05–5550. Searles v. Relic et al., ante, p. 910; 
No. 05–5589. Robinson v. Folino, Superintendent, State 

Correctional Institution at Greene, ante, p. 941; 
No. 05–5636. Harrington v. United States, ante, p. 912; 
No. 05–5672. Goldman v. Fairbanks Capital Corp. et al., 

ante, p. 943; 
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No. 05–5673. In re Garza, ante, p. 810; 
No. 05–5700. Birotte v. Gonzales, Attorney General, 

ante, p. 944; 
No. 05–5719. B. L. v. Franklin County Children Serv

ices, ante, p. 945; 
No. 05–5783. Abney v. United States, ante, p. 916; 
No. 05–5804. Chimney v. United States, ante, p. 917; 
No. 05–5888. Jiayang Hua v. University of Utah et al., 

ante, p. 919; 
No. 05–5930. Montalvo v. United States, ante, p. 920; 
No. 05–5937. Vaughan v. United States, ante, p. 921; 
No. 05–5998. Counce v. Norwood, Warden, ante, p. 923; 
No. 05–6158. Gilford v. United States, ante, p. 950; 
No. 05–6190. In re Kornafel, ante, p. 959; 
No. 05–6192. Zied-Campbell v. Pennsylvania Department 

of Public Welfare, ante, p. 965; 
No. 05–6293. Tanner v. United States, ante, p. 954; 
No. 05–6320. Rubio v. United States; Alaniz v. United 

States; De La Cruz v. United States; Garcia-Ramirez v. 
United States; Munoz-Tapia v. United States; Gonzalez v. 
United States; and Muniz-Hernandez v. United States, 
ante, p. 956; 

No. 05–6421. Santillana v. United States, ante, p. 968; and 
No. 05–6428. Elizarraraz v. United States, ante, p. 968. 

Petitions for rehearing denied. 

No. 04–1649. Soro v. Citicorp, ante, p. 822. Petition for re
hearing denied. The Chief Justice took no part in the consid
eration or decision of this petition. 

No. 04–10249. Hardison v. Carey, Warden, ante, p. 928. 
Petition for rehearing denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

November 29, 2005 

Miscellaneous Order 

No. 05A487. Hicks v. Taft, Governor of Ohio, et al. Ap
plication for stay of execution of sentence of death, presented to 
Justice Stevens, and by him referred to the Court, denied. 
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December 1, 2005 
Miscellaneous Order 

No. 05A467. Humphries v. South Carolina. Application 
for stay of execution of sentence of death, presented to The 
Chief Justice, and by him referred to the Court, denied. 

Certiorari Denied 

No. 05–7829 (05A500). Boyd v. North Carolina. Gen. Ct. 
Justice, Super. Ct. Div., Rockingham County, N. C. Application 
for stay of execution of sentence of death, presented to The 
Chief Justice, and by him referred to the Court, denied. Cer
tiorari denied. 

December 5, 2005 

Certiorari Granted—Vacated and Remanded 

No. 05–5034. Arteaga-Ruis v. Gonzales, Attorney Gen

eral. C. A. 9th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va
cated, and case remanded for further consideration in light of 8 
U. S. C. § 1252(a)(2)(D). 

Certiorari Dismissed 

No. 05–6833. Di Nardo et al. v. Bieluch, Sheriff, Palm 
Beach County, Florida. Dist. Ct. App. Fla., 4th Dist. Mo
tions of petitioners for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioners have repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
ters from petitioners unless the docketing fees required by Rule 
38(a) are paid and the petitions are submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). Justice Stevens dissents. 
See id., at 4, and cases cited therein. Reported below: 908 So. 
2d 1078. 

Miscellaneous Orders 

No. 05M31. Fredericksen et al. v. City of Lockport, 
Illinois, et al. Motion to direct the Clerk to file petition 
for writ of certiorari out of time under this Court’s Rule 14.5 
denied. 



546ORD Unit: $PT1 [08-25-08 18:15:11] PGT: ORD1BV (Bound Volume)

1060 OCTOBER TERM, 2005 

December 5, 2005 546 U. S. 

No. 04–10724. Kissi v. Pramco II, LLC. C. A. 4th Cir. Mo
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 808] denied. 

No. 05–107. Davis v. International Union, United Auto

mobile, Aerospace & Agricultural Implement Workers of 
America (UAW) et al. C. A. 6th Cir. The Solicitor General is 
invited to file a brief in this case expressing the views of the 
United States. 

No. 05–431. Burke, Banking Commissioner, Connecticut 
Department of Banking v. Wachovia Bank, N. A., et al. 
C. A. 2d Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States. Justice 
Thomas took no part in the consideration or decision of this 
petition. 

No. 05–7464. In re Armstrong; and 
No. 05–7467. In re Oluwa. Petitions for writs of habeas cor

pus denied. 

No. 05–6831. In re Jones. Petition for writ of mandamus 
denied. 

Certiorari Granted 

No. 05–259. Burlington Northern & Santa Fe Railway 
Co. v. White. C. A. 6th Cir. Certiorari granted limited to 
Question 1 presented by the petition. Reported below: 364 
F. 3d 789. 

No. 05–5966. Clark v. Arizona. Ct. App. Ariz. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer
tiorari granted. 

Certiorari Denied 

No. 04–575. Nielson, Executive Director, Utah Depart

ment of Environmental Quality, et al. v. Private Fuel 
Storage, L. L. C., et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 376 F. 3d 1223. 

No. 04–7915. Thompson v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 05–37. Decena et al. v. San Jose Charter of the 
Hells Angels Motorcycle Club et al.; and 

No. 05–45. Linderman v. San Jose Charter of the Hells 
Angels Motorcycle Club et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 402 F. 3d 962. 

No. 05–348. Comfort, on Behalf of Her Minor Child 
Neumyer, et al. v. Lynn School Committee et al. C. A. 
1st Cir. Certiorari denied. Reported below: 418 F. 3d 1. 

No. 05–404. Roch et al. v. Humane Society of Bedford 
County, Tennessee, Inc., et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 134 Fed. Appx. 68. 

No. 05–406. Wheeler et al. v. BL Development Corp., 
dba Grand Casino Tunica. C. A. 5th Cir. Certiorari denied. 
Reported below: 415 F. 3d 399. 

No. 05–410. City of Knoxville, Tennessee v. Entertain

ment Resources, LLC, dba Fantasy Video. Sup. Ct. Tenn. 
Certiorari denied. Reported below: 166 S. W. 3d 650. 

No. 05–413. Smith v. Olsson et ux. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 152 S. W. 3d 200. 

No. 05–414. Mosimann v. MSAS Cargo International 
et al. Ct. App. Mich. Certiorari denied. 

No. 05–419. Chajkowski v. Bosick et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 978. 

No. 05–421. Andrews et al. v. Pincay et al. C. A. 9th 
Cir. Certiorari denied. 

No. 05–423. Lee v. State Compensation Insurance Fund. 
Ct. App. D. C. Certiorari denied. Reported below: 876 A. 2d 
641. 

No. 05–426. Glass et al. v. Cagle’s Inc. et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 300. 

No. 05–429. Brown v. Aames Capital Corp. et al. App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 14 App. Div. 3d 418, 789 N. Y. S. 2d 475. 

No. 05–430. Butler v. Chrysler Corp. et al. C. A. 6th 
Cir. Certiorari denied. 
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No. 05–437. Burkybile v. Board of Education of the 
Hastings-on-Hudson Union Free School District et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 411 F. 3d 306. 

No. 05–438. Bidgood v. Town of Cavendish, Vermont, 
et al. Sup. Ct. Vt. Certiorari denied. Reported below: 179 
Vt. 530, 878 A. 2d 290. 

No. 05–442. Ghosh v. City of Berkeley, California. Ct. 
App. Cal., 1st App. Dist. Certiorari denied. 

No. 05–452. Kirkwood Glass Co., Inc. v. Missouri Direc

tor of Revenue. Sup. Ct. Mo. Certiorari denied. Reported 
below: 166 S. W. 3d 583. 

No. 05–463. Muresan v. Transworld Systems Inc. Ct. 
App. Wash. Certiorari denied. 

No. 05–470. Saldivar-Guerrero v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. Reported below: 
139 Fed. Appx. 854. 

No. 05–480. Reveria Tavern, Inc. v. Summit County 
Board of Elections et al. Ct. App. Ohio, Summit County. 
Certiorari denied. 

No. 05–487. De La O et al. v. Housing Authority of the 
City of El Paso, Texas. C. A. 5th Cir. Certiorari denied. 
Reported below: 417 F. 3d 495. 

No. 05–538. Humphreys v. Oregon State Bar. Sup. Ct. 
Ore. Certiorari denied. 

No. 05–540. Fox v. Potter, Postmaster General. C. A. 
9th Cir. Certiorari denied. Reported below: 127 Fed. Appx. 248. 

No. 05–556. Massey v. Stosberg, Chief Bankruptcy 
Judge, United States Bankruptcy Court for the Western 
District of Kentucky, et al. C. A. 6th Cir. Certiorari de
nied. Reported below: 136 Fed. Appx. 719. 

No. 05–559. Chambers v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 253. 

No. 05–5135. Studer v. Securities and Exchange Commis

sion. C. A. 2d Cir. Certiorari denied. Reported below: 114 
Fed. Appx. 426. 
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No. 05–5339. Lerma v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 128 Fed. Appx. 381. 

No. 05–5622. Winters v. United States ex rel. A+ Home

care, Inc. C. A. 6th Cir. Certiorari denied. Reported below: 
400 F. 3d 428. 

No. 05–5689. Knox v. Mississippi. Sup. Ct. Miss. Certiorari 
denied. Reported below: 901 So. 2d 1257. 

No. 05–5840. Lundin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 677. 

No. 05–6164. Wilkinson v. Vermont. Sup. Ct. Vt. Certio
rari denied. Reported below: 178 Vt. 174, 879 A. 2d 445. 

No. 05–6720. Teresa T. et al. v. Ragaglia et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 338. 

No. 05–6734. Brinkley v. Ohio. Ct. App. Ohio, Lucas 
County. Certiorari denied. 

No. 05–6735. Suarez v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 907 So. 2d 519. 

No. 05–6741. Jones v. Cathel, Administrator, New Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–6743. Threatt v. Tremble et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6744. McCloud v. Deppisch, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 409 F. 3d 869. 

No. 05–6748. Alonzo v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6749. Alonzo v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6750. Butler v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6761. Hagan v. Purkett, Superintendent, East

ern Reception, Diagnostic and Correctional Center. 
C. A. 8th Cir. Certiorari denied. 
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No. 05–6776. Johnson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 903 So. 2d 888. 

No. 05–6777. LoVacco v. Greene, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–6783. Palmer v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–6785. Washington v. Florida. Sup. Ct. Fla. Cer
tiorari denied. Reported below: 907 So. 2d 512. 

No. 05–6786. Moses v. Walker, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6790. Ashley v. Rains et al. C. A. 7th Cir. Certio
rari denied. 

No. 05–6795. Miller v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 05–6796. Crisp v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–6798. Estrada v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 05–6800. Nieves Diaz v. Crosby, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de
nied. Reported below: 402 F. 3d 1136. 

No. 05–6801. Rawles v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. 

No. 05–6806. Vargas v. Hickman, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 556. 

No. 05–6822. Andryszak v. PAC Federal Credit Union. 
C. A. 6th Cir. Certiorari denied. 

No. 05–6823. Conner v. Illinois Department of Natu

ral Resources. C. A. 7th Cir. Certiorari denied. Reported 
below: 413 F. 3d 675. 
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No. 05–6825. Sawyer v. Davis, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–6829. Moore v. Gray. C. A. 4th Cir. Certiorari de
nied. Reported below: 133 Fed. Appx. 913. 

No. 05–6847. Fox v. Stovall, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6851. Hollingsworth v. North Carolina. C. A. 
4th Cir. Certiorari denied. Reported below: 142 Fed. Appx. 195. 

No. 05–6854. Murdock v. American Axle & Manufactur

ing, Inc. C. A. 6th Cir. Certiorari denied. 

No. 05–6859. Smith v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 134 
Fed. Appx. 674. 

No. 05–6860. Ramirez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 734. 

No. 05–6861. Cantlow v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–6863. Daniel v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–6866. Hardy v. Ramsey County Sheriff. Ct. App. 
Minn. Certiorari denied. 

No. 05–6867. Faulks v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6871. Frederick v. Frank, Secretary, Wisconsin 
Department of Corrections, et al. C. A. 7th Cir. Certio
rari denied. Reported below: 136 Fed. Appx. 933. 

No. 05–6872. Fontanes v. True, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 41. 

No. 05–6873. Covington v. Woods, Warden. C. A. 2d Cir. 
Certiorari denied. 
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No. 05–6875. Chambers v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 417 F. 3d 1218. 

No. 05–6877. Mendez-Negron v. R & G Mortgage Corp. 
et al. C. A. 1st Cir. Certiorari denied. 

No. 05–6879. Dorch v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 903 So. 2d 936. 

No. 05–6886. Hotchkiss v. Hotchkiss et al. Ct. App. Wis. 
Certiorari denied. 

No. 05–6908. Shanklin v. Pattonville R–111 School Dis

trict Board of Education. C. A. 8th Cir. Certiorari denied. 
Reported below: 397 F. 3d 596. 

No. 05–6915. Abode v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 138 Fed. 
Appx. 567. 

No. 05–6950. McDade v. Executive Office for United 
States Attorneys et al. C. A. D. C. Cir. Certiorari denied. 

No. 05–6951. O’Connor v. City of Cleveland, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–6975. Mohamed v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 895 So. 2d 1070. 

No. 05–6999. Green v. True, Warden. Sup. Ct. Va. Cer
tiorari denied. 

No. 05–7017. Sims v. Hickman, Secretary, California De

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 414 F. 3d 1148. 

No. 05–7119. Bloom v. McKune, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 130 Fed. Appx. 229. 

No. 05–7158. Lyons v. Red Roof Inns, Inc. C. A. 10th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 957. 

No. 05–7193. Yong Wang v. Seton Hall University. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 05–7211. Fuller v. Census Bureau et al. C. A. 8th 
Cir. Certiorari denied. 
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No. 05–7225. Saldana v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 427 F. 3d 298. 

No. 05–7340. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 129 Fed. Appx. 753. 

No. 05–7355. Hunyady v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 409 F. 3d 297. 

No. 05–7360. Miller v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 161. 

No. 05–7363. Clark v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 409 F. 3d 1039. 

No. 05–7365. Rubio v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 29. 

No. 05–7366. Rizvi v. Jeter, Warden. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7367. Capellan-Figuereo v. United States; 
Venegas-Quezada v. United States; and Vizcaino-Amaro, 
aka Vizcaino v. United States. C. A. 5th Cir. Certiorari 
denied. 

No. 05–7371. Palacios-Pinero v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 663. 

No. 05–7372. Macias-Ortiz v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7375. Watson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 881 A. 2d 1129. 

No. 05–7377. Ramirez-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 365. 

No. 05–7378. Vmon, aka Slack v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 
922. 

No. 05–7380. Jordi v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 418 F. 3d 1212. 

No. 05–7383. Beasley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 822. 
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No. 05–7384. Atiyeh v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 402 F. 3d 354. 

No. 05–7385. Beckman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 676. 

No. 05–7386. Adams v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 140 Fed. Appx. 593. 

No. 05–7390. Hensley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7391. Hood v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 94. 

No. 05–7392. Gonzalez-Calderon v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 05–7393. Gonzalez-Barraza  v. United  States;  
Granados-Vasquez v. United States; and Del Rio, aka Del 
Rio-De Mendez v. United States. C. A. 5th Cir. Certiorari 
denied. Reported below: 145 Fed. Appx. 73 (third judgment). 

No. 05–7394. Garcia-Chapa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 646. 

No. 05–7395. Hoof v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7396. Galaviz-Luna, aka Salinas v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 416 F. 3d 796. 

No. 05–7397. Hernandez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 309. 

No. 05–7398. Fernandez-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 148 Fed. 
Appx. 203. 

No. 05–7399. Garcia v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7400. Gaona-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 144 Fed. Appx. 405. 

No. 05–7401. Flores v. United States. C. A. 1st Cir. Cer
tiorari denied. 
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No. 05–7402. Flint v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 435. 

No. 05–7403. Haslip v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 416 F. 3d 733. 

No. 05–7404. Hill v. United States. C. A. 4th Cir. Certio
rari denied. 

No. 05–7405. Hewitt v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 876. 

No. 05–7407. Graves v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 118 Fed. Appx. 772. 

No. 05–7409. Washington v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 868 A. 2d 885. 

No. 05–7411. Perez v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–7412. Petroff v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 723. 

No. 05–7415. Thurmon v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 3d 752. 

No. 05–7416. Wallace v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1046. 

No. 05–7419. Dowd v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 417 F. 3d 1080. 

No. 05–7420. Coleman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 859. 

No. 05–7424. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 418 F. 3d 726. 

No. 05–7427. Person v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7428. Oviedo-Sanchez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–7430. Mendez Chavez v. United States. C. A. 5th 
Cir. Certiorari denied. 
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No. 05–7438. Rodriguez-Zamot v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 419 F. 3d 61. 

No. 05–7439. Raymer v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 555. 

No. 05–7440. Quirion v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7441. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 126 Fed. Appx. 110. 

No. 05–7442. Watkins v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7443. Brooks v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 417 F. 3d 982. 

No. 05–7444. Avila-Chavez v. United States; and Guer

rero v. United States. C. A. 5th Cir. Certiorari denied. Re
ported below: 140 Fed. Appx. 564 (second judgment); 142 Fed. 
Appx. 817 (first judgment). 

No. 05–7447. Bequette v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7448. Adesina v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–7451. Cisneros-Pulido v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 05–7452. Cook v. United States. C. A. 6th Cir. Certio
rari denied. 

No. 05–7457. Magallon-Molina v. United States; Navarez 
v. United States; Moreno-Moreno v. United States; 
Bonilla-Mungia v. United States; de la Rosa-Mascorro v. 
United States; and Urquilla-Avalos v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 422 F. 3d 316 
(fourth judgment); 140 Fed. Appx. 583 (first judgment); 141 Fed. 
Appx. 329 (second judgment); 143 Fed. Appx. 621 (fifth judgment); 
144 Fed. Appx. 447 (sixth judgment); 145 Fed. Appx. 70 (third 
judgment). 

No. 05–7460. Kanatzar v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 760. 
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No. 05–7462. Smith v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 127 Fed. Appx. 608. 

No. 05–7778 (05A490). Baker v. Maryland. Cir. Ct. Harford 
County, Md. Application for stay of execution of sentence of 
death, presented to The Chief Justice, and by him referred to 
the Court, denied. Certiorari denied. 

No. 05–7779 (05A491). Baker v. Maryland. Ct. App. Md. 
Application for stay of execution of sentence of death, presented 
to The Chief Justice, and by him referred to the Court, denied. 
Certiorari denied. 

No. 05–7926 (05A511). Baker v. Maryland. Cir. Ct. Harford 
County, Md. Application for stay of execution of sentence of 
death, presented to The Chief Justice, and by him referred to 
the Court, denied. Certiorari denied. 

Rehearing Denied 

No. 04–9900. Penigar v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 830; 

No. 04–9973. Barber v. Perdue, Governor of Georgia, 
ante, p. 832; 

No. 04–10154. Hudson v. Kapture, Warden, ante, p. 839; 
No. 04–10170. Lamkin v. Texas, ante, p. 840; 
No. 04–10177. Morrow v. American Society of Composers, 

Authors and Publishers, ante, p. 840; 
No. 04–10291. Moats v. United States District Court for 

the Southern District of Alabama; Moats v. Whetstone 
et al.; Moats v. Whetstone et al.; and Moats v. Whetstone 
et al., ante, p. 844; 

No. 04–10339. Daibo v. United States, ante, p. 934; 
No. 04–10351. Spielvogel v. United States, ante, p. 934; 
No. 04–10468. Ronquillo Palma v. United States, ante, 

p. 853; 
No. 04–10499. Schuler v. Barnhart, Commissioner of So

cial Security, ante, p. 855; 
No. 04–10526. Barley v. Cook, ante, p. 856; 
No. 04–10597. Romer et al. v. Schwarzenegger, Gover

nor of California, et al., ante, p. 860; 
No. 04–10704. Fiorani v. United States, ante, p. 866; 
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No. 05–233. Campbell v. Regents of the University of 
California, ante, p. 938; 

No. 05–5008. Henry v. Johnson, Director, Virginia De

partment of Corrections, ante, p. 877; 
No. 05–5125. Dobbs v. Mississippi et al., ante, p. 884; 
No. 05–5268. Griffin v. United States, ante, p. 892; 
No. 05–5480. Hughes v. Marshall, Warden, ante, p. 906; 
No. 05–5489. Coe v. Crosby, Secretary, Florida Depart

ment of Corrections, et al., ante, p. 906; 
No. 05–5613. Melendez v. McGrath, Warden, ante, p. 942; 
No. 05–5649. Daugherty v. Missouri, ante, p. 943; 
No. 05–5896. Winestock v. United States, ante, p. 919; 
No. 05–6203. Schaffner v. LeBlanc, Warden, ante, p. 951; 
No. 05–6334. Mitchell v. United States, ante, p. 958; 
No. 05–6370. In re Moore, ante, p. 932; and 
No. 05–6407. Gonzalez-Huerta, aka Covarrublias, aka 

Gonzalez-Covarrublias v. United States, ante, p. 967. Peti
tions for rehearing denied. 

No. 05–284. Small v. Federal Communications Commis

sion et al., ante, p. 972; and 
No. 05–5606. Barber v. Gonzales, Attorney General, 

ante, p. 911. Petitions for rehearing denied. The Chief Jus

tice took no part in the consideration or decision of these 
petitions. 

No. 04–8955. Redden v. Rafferty, Warden, et al., 544 
U. S. 1022. Motion for leave to file petition for rehearing denied. 

December 12, 2005 

Certiorari Granted—Vacated and Remanded 

No. 04–1139. Spellings, Secretary of Education v. Lee. 
C. A. 8th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Lockhart v. United 
States, ante, p. 142. Reported below: 376 F. 3d 1179. 

No. 04–1740. Wagnon, Secretary, Kansas Department of 
Revenue, et al. v. Prairie Band Potawatomi Nation. C. A. 
10th Cir. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Wagnon v. Prairie 
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Band Potawatomi Nation, ante, p. 95. Reported below: 402 F. 
3d 1015. 

No. 05–59. United States v. Matthews. C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Gonzales v. Raich, 
545 U. S. 1 (2005). Reported below: 143 Fed. Appx. 298. 

Certiorari Dismissed 

No. 05–6899. Strable v. South Carolina. Sup. Ct. S. C. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 05A439. Leprich v. Wrona. Application for bail, ad
dressed to Justice Souter and referred to the Court, denied. 

No. 05M32. Thomas v. Chandler, Warden; and 
No. 05M35. Fink v. Meier. Motions to direct the Clerk to 

file petitions for writs of certiorari out of time denied. 

No. 05M33. Reddy v. Stotler, Judge, United States Dis

trict Court for the Central District of California. Mo
tion to direct the Clerk to file petition for writ of certiorari out 
of time under this Court’s Rule 14.5 denied. 

No. 05M34. Under Seal v. United States. Motion for 
leave to file petition for writ of certiorari under seal with redacted 
copies for the public record granted. 

No. 04–805. Texaco Inc. v. Dagher et al.; and 
No. 04–814. Shell Oil Co. v. Dagher et al. C. A. 9th Cir. 

[Certiorari granted, 545 U. S. 1138.] Motion of the Solicitor Gen
eral for leave to participate in oral argument as amicus curiae 
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and for divided argument granted. Motion of respondents for 
divided argument denied. 

No. 04–1371. Merrill Lynch, Pierce, Fenner & Smith 
Inc. v. Dabit. C. A. 2d Cir. [Certiorari granted, 545 U. S. 1164.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 04–1376. Fernandez-Vargas v. Gonzales, Attorney 
General. C. A. 10th Cir. [Certiorari granted, ante, p. 975.] 
Motion of petitioner to dispense with printing the joint appen
dix granted. 

No. 04–10566. Sanchez-Llamas v. Oregon. Sup. Ct. Ore.; 
and 

No. 05–51. Bustillo v. Johnson, Director, Virginia De

partment of Corrections. Sup. Ct. Va. [Certiorari granted, 
ante, p. 1001.] Motion of the Solicitor General for enlargement 
of time for oral argument, for divided argument, and for leave to 
participate in oral argument as amicus curiae granted. Time is 
to be divided as follows: 45 minutes for petitioners, 15 minutes 
for respondent in No. 04–10566, 15 minutes for respondent in 
No. 05–51, and 15 minutes for the Solicitor General as amicus 
curiae in support of respondents. 

No. 05–5224. Davis v. Washington. Sup. Ct. Wash. [Cer
tiorari granted, ante, p. 975.] Motion of petitioner for appoint
ment of counsel granted. Jeffrey L. Fisher, Esq., of Seattle, 
Wash., is appointed to serve as counsel for petitioner in this case. 

No. 05–8034 (05A536). In re Williams. Application for stay 
of execution of sentence of death, presented to Justice O’Con

nor, and by her referred to the Court, denied. Petition for writ 
of habeas corpus denied. 

Probable Jurisdiction Noted 

No. 05–204. League of United Latin American Citizens 
et al. v. Perry, Governor of Texas, et al.; 

No. 05–254. Travis County, Texas, et al. v. Perry, Gover

nor of Texas, et al.; 
No. 05–276. Jackson et al. v. Perry, Governor of Texas, 

et al.; and 
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No. 05–439. GI Forum of Texas et al. v. Perry, Governor 
of Texas, et al. Appeals from D. C. E. D. Tex. Probable juris
diction noted, cases consolidated, and a total of two hours allotted 
for oral argument. Reported below: 399 F. Supp. 2d 756. 

Certiorari Granted 

No. 05–465. Mohawk Industries, Inc. v. Williams et al. 
C. A. 11th Cir. Certiorari granted limited to Question 1 pre
sented by the petition. Reported below: 411 F. 3d 1252. 

Certiorari Denied 

No. 05–41. Pasek v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 127 Fed. Appx. 699. 

No. 05–310. Decorations for Generations, Inc. v. Home 
Depot U. S. A., Inc., et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 128 Fed. Appx. 133. 

No. 05–312. Tedder v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 836. 

No. 05–314. Munari v. City of El Paso de Robles, Cali

fornia, et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 05–315. Deep Sea Fisheries, Inc., et al. v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 410 
F. 3d 1131. 

No. 05–325. Harden, Sheriff, Morrow County, Ohio, 
et al. v. Fisher et al. C. A. 6th Cir. Certiorari denied. Re
ported below: 398 F. 3d 837. 

No. 05–433. Dreamscape Design, Inc. v. Affinity Net

work, Inc. C. A. 7th Cir. Certiorari denied. Reported below: 
414 F. 3d 665. 

No. 05–444. Witman v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 872 A. 2d 1277. 

No. 05–453. Northlake Christian School v. Prescott. 
C. A. 5th Cir. Certiorari denied. Reported below: 141 Fed. 
Appx. 263. 

No. 05–455. SFW Arecibo, Ltd., et al. v. Rodriguez et al. 
C. A. 1st Cir. Certiorari denied. Reported below: 415 F. 3d 135. 
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No. 05–456. Memorex Products, Inc., et al. v. SanDisk 
Corp. C. A. Fed. Cir. Certiorari denied. Reported below: 415 
F. 3d 1278. 

No. 05–462. Huertas v. City of Philadelphia, Pennsylva

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
139 Fed. Appx. 444. 

No. 05–476. Korn v. Southfield City Clerk. Ct. App. 
Mich. Certiorari denied. 

No. 05–485. Yeager v. General Motors Corp. C. A. 6th 
Cir. Certiorari denied. 

No. 05–490. Psihoyos et al. v. National Geographic En

terprises, Inc., et al.; 
No. 05–504. Ward v. National Geographic Enterprises, 

Inc., et al.; and 
No. 05–506. Faulkner et al. v. National Geographic So

ciety et al. C. A. 2d Cir. Certiorari denied. Reported below: 
409 F. 3d 26. 

No. 05–499. JMYK, P. C., et al. v. Washington State Bar 
Assn. C. A. 9th Cir. Certiorari denied. Reported below: 126 
Fed. Appx. 410. 

No. 05–503. Sylver v. Securities and Exchange Commis

sion. C. A. 9th Cir. Certiorari denied. Reported below: 132 
Fed. Appx. 701. 

No. 05–537. Frothingham v. Rumsfeld, Secretary of De

fense. C. A. 4th Cir. Certiorari denied. Reported below: 131 
Fed. Appx. 935. 

No. 05–564. Shannon v. Arizona Department of Economic 
Security Vocational Rehabilitation Services Administra

tion. C. A. 9th Cir. Certiorari denied. Reported below: 137 
Fed. Appx. 23. 

No. 05–599. Braun v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 411 F. 3d 377 and 137 Fed. Appx. 
390. 

No. 05–5027. McDonald v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 353 Ill. App. 3d 1093, 881 
N. E. 2d 974. 
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No. 05–6119. March v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–6184. Berkley v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 05–6291. Vallin v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–6892. Williams v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6893. Washington v. Chrones, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 05–6897. Thompson v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 902 So. 2d 793. 

No. 05–6900. Sherratt v. Friel, Warden, et al. Ct. App. 
Utah. Certiorari denied. 

No. 05–6902. Sanders v. Cathel, Administrator, New Jer

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–6905. Cohen v. Syme et al. C. A. 9th Cir. Certio
rari denied. Reported below: 120 Fed. Appx. 746. 

No. 05–6911. Haines v. Risley et al. C. A. 1st Cir. Cer
tiorari denied. Reported below: 412 F. 3d 285. 

No. 05–6916. Blackman v. Hanks, Superintendent, Wa

bash Valley Correctional Facility. C. A. 7th Cir. Certio
rari denied. 

No. 05–6917. Barron v. University of Tennessee. C. A. 
6th Cir. Certiorari denied. 

No. 05–6965. Woodward v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 902 So. 2d 799. 

No. 05–6966. Thomas v. Dwyer, Superintendent, South

east Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 05–6987. Sireci v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 908 So. 2d 321. 

No. 05–6998. Mendez v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 05–7002. Green v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 907 So. 2d 489. 

No. 05–7059. Johnston v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–7066. Bush v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–7076. Gibson v. Gibson. Sup. Ct. N. H. Certiorari 
denied. 

No. 05–7091. Talouzi v. Lappin, Director, Federal Bu

reau of Prisons, et al. C. A. D. C. Cir. Certiorari denied. 

No. 05–7092. Williams v. Missouri. Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 159 S. W. 3d 480. 

No. 05–7115. Lake v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. Re
ported below: 143 Fed. Appx. 300. 

No. 05–7126. Quintero v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–7153. Stevenson v. South Carolina et al. C. A. 
4th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 506. 

No. 05–7172. Bogle v. Belleque, Superintendent, Ore

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 141 Fed. Appx. 549. 

No. 05–7173. Bartley v. Senkowski, Superintendent, 
Clinton Correctional Facility. C. A. 2d Cir. Certiorari de
nied. Reported below: 144 Fed. Appx. 151. 

No. 05–7178. Jones v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 161. 

No. 05–7189. Anderson v. Solomon, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 
244. 

No. 05–7210. McCord v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 139 Fed. Appx. 578. 
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No. 05–7219. McCullough v. West, Superintendent, El

mira Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 143 Fed. Appx. 379. 

No. 05–7228. Lauro v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 63 Mass. App. 1112, 825 N. E. 
2d 1080. 

No. 05–7286. McDaniel v. Watkins, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 18. 

No. 05–7303. Pink v. McKune, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 146 Fed. Appx. 264. 

No. 05–7327. Bradford v. Maxwell Tree Expert Co., Inc. 
C. A. 7th Cir. Certiorari denied. Reported below: 129 Fed. 
Appx. 314. 

No. 05–7351. Taus v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re
ported below: 134 Fed. Appx. 468. 

No. 05–7454. Ogle v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 382. 

No. 05–7465. McCann, aka Combs v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 05–7472. Roberts v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–7475. Krangle v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 504. 

No. 05–7476. Lancaster v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 316. 

No. 05–7478. Blackwell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 416 F. 3d 631. 

No. 05–7480. Moore v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 655. 

No. 05–7482. Thurman v. United States. C. A. 1st Cir. 
Certiorari denied. 
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No. 05–7485. Herrera-Torres v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 909. 

No. 05–7486. Hall v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 419 F. 3d 980. 

No. 05–7487. Garcia v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 400 F. 3d 816. 

No. 05–7490. Gann v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 826. 

No. 05–7497. Medina-Teniente v. United States (Reported 
below: 150 Fed. Appx. 345); Vaca-Hernandez v. United States 
(144 Fed. Appx. 438); Torres-Avila v. United States (145 Fed. 
Appx. 480); Lopez-Cruz v. United States (143 Fed. Appx. 
632); Hernandez-Gonzalez, aka Infante v. United States; 
Castillo-Bustamante, aka Garcia v. United States (144 Fed. 
Appx. 421); Gutierrez-Suarez v. United States (144 Fed. 
Appx. 442); Garcia v. United States (157 Fed. Appx. 685); 
Gonzalez-Mata, aka Gonzalez v. United States (144 Fed. 
Appx. 439); Espinoza-Cortez v. United States (150 Fed. Appx. 
320); Gonzalez-Lopez v. United States (140 Fed. Appx. 578); 
Enriquez-Castillo v. United States (141 Fed. Appx. 350); 
Games-Forbes, aka James-Forbs v. United States (145 Fed. 
Appx. 901); Medina-Rodriguez v. United States (145 Fed. 
Appx. 907); Castro-Santoyo v. United States (145 Fed. Appx. 
63); Hernandez-Cartagena v. United States (145 Fed. Appx. 
899); Cavazos-Medrano, aka Rodriguez-Sanchez v. United 
States (141 Fed. Appx. 335); Hernandez-Hernandez v. 
United States; Esquivel-Juarez v. United States (145 Fed. 
Appx. 463); Bernal-Flores, aka Gutierrez Penalosa v. 
United States (141 Fed. Appx. 386); Mesa-Franco v. United 
States (141 Fed. Appx. 385); Rodriguez-Castillo v. United 
States (147 Fed. Appx. 406); Gamboa-Fierro v. United States 
(141 Fed. Appx. 343); Marquez-Flores v. United States (145 
Fed. Appx. 942); Gonzalez-Acosta v. United States (145 Fed. 
Appx. 495); Mendez, aka Rosales Jiminez v. United States 
(153 Fed. Appx. 917); and Rios-Dominguez v. United States 
(149 Fed. Appx. 271). C. A. 5th Cir. Certiorari denied. 

No. 05–7504. Crawford v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–7505. Williams, aka Abdullah v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 419 F. 3d 
1029. 

No. 05–7506. Lincoln v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 3d 716. 

No. 05–7507. Mascak v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 72. 

No. 05–7509. Mathieu v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7514. Ricketts v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 93. 

No. 05–7517. Mier-Blanco v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 461. 

No. 05–7518. McCrorey v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 325. 

No. 05–7520. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 419 F. 3d 839. 

No. 05–7524. Martinez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 418 F. 3d 1130. 

No. 05–7527. Cockerham v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 321. 

No. 05–7528. Crawford v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7529. Coteat v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 133 Fed. Appx. 177. 

No. 05–7530. Castillo-Villa v. United States. C. A. 10th 
Cir. Certiorari denied. 

No. 05–7534. Bustamante-Rocha v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 570. 

No. 05–7535. Araujo-Cantu v. United States; Rocha-

Garcia v. United States; Ruiz-Montoya v. United States; 
Tinajero-Rivera v. United States; and Perez-Lizardi v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
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below: 141 Fed. Appx. 350 (third judgment), 371 (second judg
ment), 375 (fifth judgment), 382 (first judgment), and 388 (fourth 
judgment). 

No. 05–7536. Aguilar-Cortez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 596. 

No. 05–7537. Albarenga-Villalobo v. United States; and 
Alanis-Gonzales v. United States. C. A. 5th Cir. Certiorari 
denied. Reported below: 145 Fed. Appx. 39 (second judgment); 
149 Fed. Appx. 305 (first judgment). 

No. 05–7540. Plaisir v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 405. 

No. 05–7554. Lozano v. Frank, Secretary, Wisconsin De

partment of Corrections. C. A. 7th Cir. Certiorari denied. 
Reported below: 424 F. 3d 554. 

No. 05–7570. Romero v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7571. Sosebee v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 419 F. 3d 451. 

Rehearing Denied 

No. 04–1519. Jones v. Fulton County, Georgia, ante, p. 816; 
No. 04–9972. Allen v. Utah, ante, p. 832; 
No. 04–10207. Partin v. Arkansas, ante, p. 841; 
No. 04–10224. Jackson v. Epps, Commissioner, Mississippi 

Department of Corrections, ante, p. 841; 
No. 04–10265. Crawford v. Iowa, ante, p. 843; 
No. 04–10269. Turcus v. Oakland County Sheriff’s De

partment et al., ante, p. 843; 
No. 04–10531. Avery v. Reed, Superintendent, Manning 

Correctional Institution, ante, p. 857; 
No. 04–10537. Elias v. United States, ante, p. 857; 
No. 04–10632. Hogrobrooks v. Supreme Court of Arkan

sas’ Committee on Professional Conduct et al.; and Hogro

brooks v. United States District Court for the Eastern 
District of Arkansas, ante, p. 862; 

No. 05–5511. Fryer v. Everstine, ante, p. 907; 
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No. 05–5627. Taylor v. Carroll, Warden, et al., ante, 
p. 912; 

No. 05–5901. Riccardi v. United States, ante, p. 919; 
No. 05–5931. Martin v. Virginia, ante, p. 948; 
No. 05–5991. Turcus v. Auto Club Group Insurance Co. 

et al., ante, p. 982; and 
No. 05–6028. Martin v. MacFarland, Administrator, 

South Woods State Prison, et al., ante, p. 948. Petitions for 
rehearing denied. 

No. 05–5591. Murray v. Fleet Mortgage Group et al., 
ante, p. 958. Petition for rehearing denied. Justice Breyer 
took no part in the consideration or decision of this petition. 

No. 05–5337. Perkinson v. Georgia, ante, p. 896. Motion for 
leave to file petition for rehearing denied. 

December 14, 2005 
Certiorari Denied 

No. 05–7952 (05A516). Nixon v. Mississippi. Sup. Ct. Miss. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, denied. 
Certiorari denied. 

Rehearing Denied 

No. 05–5681 (05A498). Nixon v. Epps, Commissioner, Missis

sippi Department of Corrections, ante, p. 1016. Application 
for stay of execution of sentence of death, presented to Justice 
Scalia, and by him referred to the Court, denied. Petition for 
rehearing denied. 

December 15, 2005 

Miscellaneous Order 

No. 05–204. League of United Latin American Citizens 
et al. v. Perry, Governor of Texas, et al.; 

No. 05–254. Travis County, Texas, et al. v. Perry, Gover

nor of Texas, et al.; 
No. 05–276. Jackson et al. v. Perry, Governor of Texas, 

et al.; and 
No. 05–439. GI Forum of Texas et al. v. Perry, Governor 

of Texas, et al. Appeals from D. C. E. D. Tex. [Probable 
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jurisdiction noted, ante, p. 1074.] Appellants’ opening briefs to 
be filed with the Clerk and served upon opposing counsel on or 
before 3 p.m., Tuesday, January 10, 2006. Appellees’ brief to be 
filed with the Clerk and served upon opposing counsel on or be
fore 3 p.m., Wednesday, February 1, 2006. Reply briefs, if any, 
to be filed with the Clerk and served upon opposing counsel on 
or before 3 p.m., Wednesday, February 22, 2006. Cases are set 
for oral argument at 1 p.m., Wednesday, March 1, 2006. 

January 4, 2006 
Miscellaneous Order 

No. 05A578. Hanft, United States Navy Commander, 
Consolidated Naval Brig v. Padilla. Jose Padilla has filed a 
petition for writ of certiorari, seeking review of the Fourth Cir
cuit’s judgment upholding his detention by military authorities. 
See Padilla v. Hanft, United States Navy Commander, Consoli
dated Naval Brig, No. 05–533, now pending before the Court 
(filed Oct. 25, 2005). On November 22, 2005, the Government 
filed a motion before the Fourth Circuit, seeking approval to 
transfer Padilla from military custody to the custody of the war
den of a federal detention center in Florida, to face criminal 
charges contained in an indictment filed November 17, 2005. See 
this Court’s Rule 36.1 (“Pending review in this Court of a decision 
in a habeas corpus proceeding . . . the person having custody of 
the prisoner may not transfer custody to another person unless 
the transfer is authorized under this Rule”). Padilla agreed that 
the transfer should be approved. The Fourth Circuit denied the 
request, citing concern that transfer might affect this Court’s con
sideration of the pending petition for writ of certiorari and con
cluding that the “decision should be made not by this court but, 
rather, by the Supreme Court of the United States.” No. 05–6396 
(CA4, Dec. 21, 2005), p. 3. 

The Solicitor General has now filed with this Court an Applica
tion Respecting the Custody and Transfer of Jose Padilla, seeking 
the same authorization previously sought from the Court of Ap
peals for the Fourth Circuit. Padilla has filed a response, arguing 
instead that the Court should delay his release from military 
custody and consider his release along with his petition for writ 
of certiorari. The Government’s application, presented to The 
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Chief Justice, and by him referred to the Court, granted. The 
Court will consider the pending petition for writ of certiorari in 
due course. 

January 6, 2006 
Miscellaneous Order 

No. 04–1477. Jones v. Flowers et al. Sup. Ct. Ark. [Cer
tiorari granted, 545 U. S. 1165.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

Certiorari Granted 

No. 05–200. Empire HealthChoice Assurance, Inc., dba 
Empire Blue Cross Blue Shield v. McVeigh, as Adminstra

trix of the Estate of McVeigh. C. A. 2d Cir. Certiorari 
granted. Reported below: 396 F. 3d 136. 

No. 05–352. United States v. Gonzalez-Lopez. C. A. 8th 
Cir. Certiorari granted. Reported below: 399 F. 3d 924. 

No. 05–502. Brigham City, Utah v. Stuart et al. Sup. Ct. 
Utah. Certiorari granted. Reported below: 122 P. 3d 506. 

No. 05–18. Arlington Central School District Board of 
Education v. Murphy et vir. C. A. 2d Cir. Certiorari 
granted limited to Question 1 presented by the petition. Re
ported below: 402 F. 3d 332. 

No. 05–409. Kircher et al. v. Putnam Funds Trust et al. 
C. A. 7th Cir. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 403 F. 3d 478. 

No. 05–5992. Zedner v. United States. C. A. 2d Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 401 F. 3d 36. 

January 9, 2006 
Appeal Dismissed 

No. 05–464. Nelson, Secretary of State of South Dakota 
v. Quick Bear Quiver et al. Appeal from D. C. S. D. dismissed 
as moot. Reported below: 387 F. Supp. 2d 1027. 
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Certiorari Granted—Vacated and Remanded 

No. 05–5352. Diawara v. Gonzales, Attorney General, 
et al. C. A. 4th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va
cated, and case remanded for further consideration in light of 8 
U. S. C. § 1252(a)(2)(D). Reported below: 126 Fed. Appx. 132. 

No. 05–6942. Walker v. True, Warden. C. A. 4th Cir. Mo
tion of Virginia Association of Criminal Defense Lawyers for 
leave to file a brief as amicus curiae granted. Motion of peti
tioner for leave to proceed in forma pauperis granted. Certio
rari granted, judgment vacated, and case remanded for further 
consideration in light of Banks v. Dretke, 540 U. S. 668 (2004). 
Reported below: 401 F. 3d 574. 

No. 05–7628. Trala v. United States. C. A. 3d Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur
ther consideration in light of United States v. Booker, 543 U. S. 
220 (2005). Reported below: 386 F. 3d 536. 

Certiorari Dismissed 

No. 05–7032. Roller v. Williams, Warden. Super. Ct. 
Baldwin County, Ga. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock
eting fee required by Rule 38(a) is paid and the petition is sub
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

No. 05–7069. Curiale v. Suitter, Axland & Hanson et al. 
C. A. 10th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 142 Fed. Appx. 352. 

No. 05–7146. Vora v. Pennsylvania. C. A. 3d Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 130 Fed. Appx. 626. 
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No. 05–7330. Curiale v. Peterson et al. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re
ported below: 147 Fed. Appx. 30. 

No. 05–7433. Nimmons v. Stafford, Senior Judge, United 
States District Court for the Northern District of Flor

ida, et al. C. A. 11th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 05A223. Minix v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. Application for certificate of appealability, addressed to 
Justice Souter and referred to the Court, denied. 

No. 05A458. Graves v. Equal Employment Opportunity 
Commission et al. C. A. 9th Cir. Application for stay, ad
dressed to The Chief Justice and referred to the Court, denied. 

No. 05M36. Nelson v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, et al.; 
No. 05M37. Abbey v. Mercedes Benz of North America, 

Inc., et al.; 
No. 05M38. Salazar v. Yates, Warden; 
No. 05M39. Waller v. Crosby, Secretary, Florida De

partment of Corrections; 
No. 05M41. Cherry v. Rumbaugh; 
No. 05M42. In Soo Kim v. Gonzales, Attorney General; 

and 
No. 05M43. Kramer v. United States. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 05M40. Peden v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Di

vision. Motion to direct the Clerk to file petition for writ of 
certiorari out of time under this Court’s Rule 14.5 denied. 

No. 05–83. Washington v. Recuenco. Sup. Ct. Wash. 
[Certiorari granted, ante, p. 960.] Motion of respondent for ap
pointment of counsel granted. Gregory C. Link, Esq., of Seattle, 
Wash., is appointed to serve as counsel for respondent in this case. 
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No. 05–417. Empresa Cubano del Tabaco, aka Cuba

tabaco v. General Cigar Co., Inc., et al. C. A. 2d Cir.; 
and 

No. 05–489. SmithKline Beecham Corp. et al. v. Apotex 
Corp. et al. C. A. Fed. Cir. The Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States. 

No. 05–5705. Hammon v. Indiana. Sup. Ct. Ind. [Certiorari 
granted, ante, p. 976.] Motion of petitioner for appointment of 
counsel granted. Richard D. Friedman, Esq., of Ann Arbor, 
Mich., is appointed to serve as counsel for petitioner in this case. 

No. 05–415. In re Grand Jury Proceedings. C. A. 1st Cir. 
Motion of the Solicitor General for leave to file a brief in opposi
tion under seal with redacted copies for the public record granted. 
Petition for writ of common-law certiorari denied. Reported 
below: 417 F. 3d 18. 

No. 05–716. In re Fuselier; 
No. 05–7731. In re Wilhoit; 
No. 05–7825. In re Joos; 
No. 05–7911. In re Bravo; 
No. 05–7976. In re Webber; 
No. 05–8067. In re Williams; and 
No. 05–8132. In re Faust. Petitions for writs of habeas cor

pus denied. 

No. 05–6983. In re Clark; 
No. 05–7164. In re Oldham; 
No. 05–7459. In re Thibeaux; 
No. 05–7466. In re Perry; and 
No. 05–8069. In re Taylor. Petitions for writs of manda

mus denied. 

No. 05–509. In re Johnson; 
No. 05–7429. In re Evans; and 
No. 05–7553. In re Armstrong. Petitions for writs of man

damus and/or prohibition denied. 

No. 05–545. In re Rodriguez. Petition for writ of manda
mus denied. The Chief Justice took no part in the consider
ation or decision of this petition. 
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Certiorari Denied. (See also No. 05–415, supra.) 

No. 04–1615. Vines et al. v. University of Louisiana at 
Monroe et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 398 F. 3d 700. 

No. 04–10612. Tomlin v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 909 So. 2d 290. 

No. 05–263. Telecare Corp. v. Leavitt, Secretary of 
Health and Human Services, et al. C. A. Fed. Cir. Certio
rari denied. Reported below: 409 F. 3d 1345. 

No. 05–295. Metromedia Energy, Inc. v. Enserch Energy 
Services, Inc., et al. C. A. 3d Cir. Certiorari denied. Re
ported below: 409 F. 3d 574. 

No. 05–321. Hicks v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 389 F. 3d 514. 

No. 05–336. Turcotte v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 405 F. 3d 515. 

No. 05–337. Dentsply International, Inc. v. United 
States. C. A. 3d Cir. Certiorari denied. Reported below: 
399 F. 3d 181. 

No. 05–356. Scott, Personal Representative of the Es

tate of Connor v. Johanns, Secretary of Agriculture. 
C. A. D. C. Cir. Certiorari denied. Reported below: 409 F. 
3d 466. 

No. 05–359. Smith, dba Express Bonds Inc., et al. v. City 
of Hammond, Indiana, et al. C. A. 7th Cir. Certiorari 
denied. 

No. 05–364. Corus Staal BV et al. v. Department of Com

merce et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 395 F. 3d 1343. 

No. 05–372. Ketzner v. John Hancock Mutual Life In

surance Co. et al. C. A. 3d Cir. Certiorari denied. Re
ported below: 118 Fed. Appx. 594. 

No. 05–374. Deja Vu of Cincinnati, LLC v. Union Town

ship Board of Trustees et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 411 F. 3d 777. 
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No. 05–376. Invention Submission Corp. v. Dudas, Under

secretary of Commerce for Intellectual Property and 
as Director, Patent and Trademark Office. C. A. 4th Cir. 
Certiorari denied. Reported below: 413 F. 3d 411. 

No. 05–378. Harris et al. v. Dudas, Director, Patent and 
Trademark Office. C. A. Fed. Cir. Certiorari denied. Re
ported below: 409 F. 3d 1339. 

No. 05–395. CropLife America et al. v. Washington Tox

ics Coalition et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 413 F. 3d 1024. 

No. 05–434. Skokomish Indian Tribe et al. v. United 
States et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 410 F. 3d 506. 

No. 05–443. Giorango v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 277. 

No. 05–445. Lummi Nation et al. v. Samish Indian Tribe 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 394 
F. 3d 1152. 

No. 05–450. Coon v. Coon. Sup. Ct. S. C. Certiorari denied. 
Reported below: 364 S. C. 563, 614 S. E. 2d 616. 

No. 05–451. City of Mansfield, Ohio, et al. v. McKinley. 
C. A. 6th Cir. Certiorari denied. Reported below: 404 F. 3d 418. 

No. 05–466. Scheeler, Individually and on Behalf of 
Scheeler, et al. v. City of St. Cloud, Minnesota, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 402 F. 3d 826. 

No. 05–468. Roe v. Morgan, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–473. Bhadelia v. Marina Club of Tampa, Home

owners Assn., Inc. C. A. 11th Cir. Certiorari denied. Re
ported below: 142 Fed. Appx. 399. 

No. 05–478. Bryant v. Compass Group USA, Inc., dba 
Chartwells. C. A. 5th Cir. Certiorari denied. Reported 
below: 413 F. 3d 471. 

No. 05–482. Delta Western Group, LLC v. Ruth U. Fer

tel, Inc., et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 144 Fed. Appx. 699. 
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No. 05–491. Texas Commercial Energy v. TXU Energy, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
413 F. 3d 503. 

No. 05–494. Cheshewalla et al. v. Rand & Son Construc

tion Co. C. A. 8th Cir. Certiorari denied. Reported below: 
415 F. 3d 847. 

No. 05–495. Diamond v. Colonial Life & Accident Insur

ance Co. C. A. 4th Cir. Certiorari denied. Reported below: 
416 F. 3d 310. 

No. 05–496. Richard v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 820 N. E. 2d 749. 

No. 05–498. Lee v. 2050 S. Havana (DTSE) LLC, dba Ko

mart Mall on Havana Heights, et al. Ct. App. Colo. Cer
tiorari denied. 

No. 05–501. Breedlove v. McCalla, Raymer, Padrick, 
Cobb, Nichols & Clark, LLC, et al. C. A. 11th Cir. Certio
rari denied. Reported below: 133 Fed. Appx. 607. 

No. 05–515. Williams et al. v. Missouri Department of 
Mental Health et al. C. A. 8th Cir. Certiorari denied. Re
ported below: 407 F. 3d 972. 

No. 05–516. Michigan v. Weems. Ct. App. Mich. Certio
rari denied. 

No. 05–518. Ring v. Rameker. C. A. 7th Cir. Certiorari de
nied. Reported below: 138 Fed. Appx. 834. 

No. 05–520. White Buffalo Ventures, LLC v. University 
of Texas at Austin. C. A. 5th Cir. Certiorari denied. Re
ported below: 420 F. 3d 366. 

No. 05–523. Miles v. Sierra Club et al. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 05–524. Beazer East, Inc. v. Mead Corp. C. A. 3d Cir. 
Certiorari denied. Reported below: 412 F. 3d 429. 

No. 05–530. Watson, as Parent of Watson, a Disabled 
Student v. Kingston City School District. C. A. 2d Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 9. 
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No. 05–531. Carter v. Raish (two judgments). Ct. App. 
Colo. Certiorari denied. 

No. 05–534. Euteneuer et al. v. Lapolla et al. C. A. 
11th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 
917. 

No. 05–536. Gonzalez et ux. v. Komatsu Forklift, U. S. A., 
Inc. Sup. Ct. N. J. Certiorari denied. Reported below: 184 
N. J. 415, 877 A. 2d 1247. 

No. 05–541. Empagran S. A. et al. v. F. Hoffmann-

La Roche Ltd et al. C. A. D. C. Cir. Certiorari denied. Re
ported below: 417 F. 3d 1267. 

No. 05–542. Courtney v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 855. 

No. 05–544. Hysi et ux. v. Gonzales, Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 411 F. 3d 847. 

No. 05–546. Schiff v. Dusek et al. C. A. 9th Cir. Certio
rari denied. Reported below: 141 Fed. Appx. 586. 

No. 05–548. Draughon v. Utah Department of Financial 
Institutions et al. Ct. App. Utah. Certiorari denied. 

No. 05–549. European Community et al. v. RJR Nabisco, 
Inc., et al. C. A. 2d Cir. Certiorari denied. Reported below: 
424 F. 3d 175. 

No. 05–550. Patterson v. New York. Ct. App. N. Y. Cer
tiorari denied. Reported below: 5 N. Y. 3d 91, 833 N. E. 2d 223. 

No. 05–551. Waubanascum v. Shawano County, Wisconsin. 
C. A. 7th Cir. Certiorari denied. Reported below: 416 F. 3d 658. 

No. 05–553. Spector Gadon & Rosen, P. C., et al. v. 
Kanter. Super. Ct. Pa. Certiorari denied. Reported below: 
866 A. 2d 394. 

No. 05–557. Afjeh v. Village of Ottawa Hills. Ct. App. 
Ohio, Lucas County. Certiorari denied. 

No. 05–558. Boeing Co. v. Zuniga. C. A. 10th Cir. Certio
rari denied. Reported below: 133 Fed. Appx. 570. 
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No. 05–560. DeBiasse v. Chevy Chase Bank Corp. et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 144 Fed. 
Appx. 245. 

No. 05–561. Tocci v. Fort Wayne-Allen County Airport 
Authority et al. Sup. Ct. Ind. Certiorari denied. Reported 
below: 831 N. E. 2d 725. 

No. 05–562. Ko v. New York. App. Div., Sup. Ct. N. Y., 1st 
Jud. Dept. Certiorari denied. Reported below: 15 App. Div. 3d 
173, 789 N. Y. S. 2d 43. 

No. 05–563. Stewart Title Guaranty Co. et al. v. Logan, 
Chapter 7 Trustee. C. A. 4th Cir. Certiorari denied. Re
ported below: 414 F. 3d 507. 

No. 05–567. Medley v. Meers, as Guardian for Meers, 
et al. Ct. App. Ky. Certiorari denied. Reported below: 168 
S. W. 3d 406. 

No. 05–568. Abrahamyan v. Gonzales, Attorney Gen

eral. C. A. 9th Cir. Certiorari denied. Reported below: 124 
Fed. Appx. 557. 

No. 05–569. Rothhaupt v. Maiden et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 465. 

No. 05–570. Pernett v. American Airlines, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 138 Fed. 
Appx. 299. 

No. 05–571. Sterling v. Goss, Director of Central Intel

ligence, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 416 F. 3d 338. 

No. 05–573. Virachack et vir v. University Ford, dba Bob 
Baker Ford. C. A. 9th Cir. Certiorari denied. Reported 
below: 413 F. 3d 579. 

No. 05–574. Breezevale Ltd. v. Dickinson et al. Ct. App. 
D. C. Certiorari denied. Reported below: 879 A. 2d 957. 

No. 05–575. Jin Rie v. Rosen et al. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–576. Jin Rie v. Galperin. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 
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No. 05–578. Gilligan et al. v. Medtronic, Inc. C. A. 6th 
Cir. Certiorari denied. Reported below: 403 F. 3d 386. 

No. 05–580. Garrish et al. v. UAW International Union 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 417 
F. 3d 590. 

No. 05–581. Germenji et al. v. Gonzales, Attorney Gen

eral. C. A. 3d Cir. Certiorari denied. Reported below: 132 
Fed. Appx. 990. 

No. 05–590. Aster v. Aster. Ct. App. Cal., 6th App. Dist. 
Certiorari denied. 

No. 05–592. Stebner v. Stewart & Stevenson Services, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
144 Fed. Appx. 389. 

No. 05–597. Ramseur v. Maryland. Ct. Sp. App. Md. Cer
tiorari denied. Reported below: 162 Md. App. 774. 

No. 05–598. Russ et al. v. Watts et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 414 F. 3d 783. 

No. 05–601. Butler County Family YMCA v. Hugh. C. A. 
3d Cir. Certiorari denied. Reported below: 418 F. 3d 265. 

No. 05–609. Vershish v. United States Parole Commis

sion et al. C. A. 6th Cir. Certiorari denied. Reported below: 
405 F. 3d 385. 

No. 05–619. George et ux. v. City of Morro Bay, Califor

nia. C. A. 9th Cir. Certiorari denied. Reported below: 144 
Fed. Appx. 636. 

No. 05–620. Fajardo-Hernandez v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. Reported below: 
132 Fed. Appx. 713. 

No. 05–622. Hall v. Nix et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 147 Fed. Appx. 954. 

No. 05–624. Hana v. Gonzales, Attorney General. C. A. 
6th Cir. Certiorari denied. Reported below: 128 Fed. Appx. 478. 

No. 05–632. Lexington-Fayette Urban County Govern

ment et al. v. Doe et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 407 F. 3d 755. 
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No. 05–634. Sikka v. Rumsfeld, Secretary of Defense, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 133 
Fed. Appx. 868. 

No. 05–636. Roberts v. Titus County Memorial Hospital. 
Ct. App. Tex., 6th Dist. Certiorari denied. Reported below: 159 
S. W. 3d 764. 

No. 05–637. Stephens v. Georgia Department of Trans

portation. C. A. 11th Cir. Certiorari denied. Reported 
below: 134 Fed. Appx. 320. 

No. 05–642. Flynn et al. v. Meers, as Guardian for 
Meers, et al. Ct. App. Ky. Certiorari denied. Reported 
below: 168 S. W. 3d 406. 

No. 05–643. Gates v. Akins et al. C. A. 11th Cir. Certio
rari denied. Reported below: 420 F. 3d 1293. 

No. 05–654. Daniels, aka Triplett v. Uchtman, Warden. 
C. A. 7th Cir. Certiorari denied. Reported below: 421 F. 3d 490. 

No. 05–655. Taylor v. Georgia Department of Public 
Safety et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 142 Fed. Appx. 373. 

No. 05–661. Loren-Maltese v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 421 F. 3d 599. 

No. 05–663. Young et al. v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 3d 727. 

No. 05–667. Sunbeam Products, Inc. v. Wing Shing Prod

ucts (BVI) Ltd. C. A. Fed. Cir. Certiorari denied. Reported 
below: 153 Fed. Appx. 703. 

No. 05–679. Lerman v. Legreide, Director, New Jersey 
Division of Motor Vehicles. Super. Ct. N. J., App. Div. Cer
tiorari denied. 

No. 05–681. Stern v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–688. Bromley v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 862 A. 2d 598. 
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No. 05–691. Smart v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 337. 

No. 05–698. Verbitskaya et al. v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 406 F. 3d 1324. 

No. 05–703. Angulo v. Skadden, Arps, Slate, Meagher & 
Flom LLP. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Reported below: 15 App. Div. 3d 226, 788 N. Y. S. 2d 846. 

No. 05–706. Breckenridge v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–709. Sorenson v. Georgia. C. A. 11th Cir. Certio
rari denied. Reported below: 143 Fed. Appx. 300. 

No. 05–715. Hawkins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 744. 

No. 05–719. Crousser v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 61 M. J. 465. 

No. 05–722. Lambertsen v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–724. Smith v. United States. C. A. 6th Cir. Certio
rari denied. Reported below: 419 F. 3d 521. 

No. 05–759. King v. United States District Court for 
the Western District of Missouri. C. A. 8th Cir. Certio
rari denied. 

No. 05–5235. Smith v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 05–5410. Gutnayer v. Cendant Corp. et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 116 Fed. Appx. 758. 

No. 05–5588. Valentin-Morales v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 131 Fed. Appx. 
159. 

No. 05–5648. Stone v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–5680. Rogers v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 400 F. 3d 640. 
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No. 05–5909. Alvarez-Batres v. United States; 
No. 05–6185. Alvarez-Batres v. United States; and 
No. 05–6275. De Jesus-Batres v. United States. C. A. 5th 

Cir. Certiorari denied. Reported below: 410 F. 3d 154. 

No. 05–5940. Sharbutt v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 244. 

No. 05–6005. Gully v. New York Commissioner of Labor. 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re
ported below: 8 App. Div. 3d 792, 778 N. Y. S. 2d 212. 

No. 05–6009. Fulton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 441. 

No. 05–6020. Camarena v. Slade, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 107 Fed. Appx. 821. 

No. 05–6068. Johnson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–6082. Cieslowski v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 410 F. 3d 353. 

No. 05–6283. Banks v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 342. 

No. 05–6311. Murphy v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 406 F. 3d 857. 

No. 05–6379. Titsworth v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
401 F. 3d 301. 

No. 05–6571. Koras v. Robinson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 207. 

No. 05–6593. Miller v. Alabama. Ct. Crim. App. Ala. Cer
tiorari denied. Reported below: 913 So. 2d 1148. 

No. 05–6626. Arriola-Perez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 137 Fed. Appx. 119. 

No. 05–6726. Silvestri v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 117 Fed. Appx. 142. 
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No. 05–6876. Owen v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 407 F. 3d 222. 

No. 05–6901. Ford v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 135 
Fed. Appx. 769. 

No. 05–6927. Smith v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 05–6938. Ferguson v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re
ported below: 400 F. 3d 635. 

No. 05–6939. Prasertphong v. Arizona. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 210 Ariz. 496, 114 P. 3d 828. 

No. 05–6940. Murphy v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 416 
F. 3d 427. 

No. 05–6944. Venegas v. Marshall, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 137 Fed. Appx. 72. 

No. 05–6948. Morrow v. Michigan. Cir. Ct. Jackson County, 
Mich. Certiorari denied. 

No. 05–6952. Kerak v. Kerak. Super. Ct. Pa. Certiorari 
denied. Reported below: 869 A. 2d 21. 

No. 05–6954. James v. Jones, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6959. Asgari v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6960. Branch v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 134 
Fed. Appx. 749. 

No. 05–6961. Burgin v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 
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No. 05–6962. Saldane v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–6964. Sunday v. Circuit Court of Alabama, Bar

bour County, et al. C. A. 11th Cir. Certiorari denied. 

No. 05–6967. Washington v. Culliver, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 05–6968. Velez v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 05–6970. Watkins v. Bassett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 568. 

No. 05–6973. Cota v. Cambra, Warden. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–6978. Allen v. Donnelly, Superintendent, Wende 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 05–6980. Lancaster v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 912 So. 2d 318. 

No. 05–6984. Estabrook v. McDaniel, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 05–6988. Span v. Flaherty et al. C. A. 3d Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 525. 

No. 05–6989. Otte v. Ohio. Ct. App. Ohio, Cuyahoga County. 
Certiorari denied. 

No. 05–6990. Bishop v. Candelaria, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–6991. Brown v. Howard et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–6995. Wilhoit v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–6996. Zappley v. Veterans Medical Center et al. 
C. A. 7th Cir. Certiorari denied. 

No. 05–7003. Harvey v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 902 So. 2d 1040. 
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No. 05–7004. Howard v. Bouchard, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 405 F. 3d 459. 

No. 05–7005. Gammalo v. Berlin, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 731. 

No. 05–7008. Chioino v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 05–7014. Wright v. Georgia. C. A. 11th Cir. Certio
rari denied. 

No. 05–7018. Qureshi v. City of Dearborn, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–7019. Richardson v. Roslyn Children Center 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 126 
Fed. Appx. 99. 

No. 05–7024. McNeely v. Motley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7034. Rossel v. Texas. Ct. App. Tex., 1st Dist. Cer
tiorari denied. 

No. 05–7041. Shields v. Walker, Director, Illinois De

partment of Corrections, et al. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 355 Ill. App. 3d 1207, 885 
N. E. 2d 588. 

No. 05–7042. Joubert v. Brown & Williamson Tobacco Co. 
Ct. App. Wash. Certiorari denied. 

No. 05–7043. Jensen v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7044. Cooper v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 05–7050. Perryman v. Miller, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7052. Payne v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 
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No. 05–7056. Moran v. Clark, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7064. Graciela A. v. James H. Sup. Ct. Wis. Cer
tiorari denied. Reported below: 281 Wis. 2d 117, 697 N. W. 
2d 474. 

No. 05–7065. Bone v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–7070. Marshall v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 891 So. 2d 1094. 

No. 05–7072. Thomas v. Minneapolis Public Schools et 
al. Ct. App. Minn. Certiorari denied. 

No. 05–7074. Cuesta v. Bertrand et al. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7079. Fasano v. Connecticut. App. Ct. Conn. Cer
tiorari denied. Reported below: 88 Conn. App. 17, 868 A. 2d 79. 

No. 05–7085. Miranda v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 905 So. 2d 141. 

No. 05–7089. Truitte v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7093. Teixeira v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–7096. Hill v. Neill et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 126 Fed. Appx. 634. 

No. 05–7108. Maldonado v. Wilson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 416 F. 3d 470. 

No. 05–7112. Murray v. Scott. C. A. 1st Cir. Certiorari 
denied. 

No. 05–7124. Tucker v. Ballenbach et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7129. Ruvalcaba v. Chandler, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 416 F. 3d 555. 
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No. 05–7137. Garcia Bustamante v. Evans, Acting War

den, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
140 Fed. Appx. 655. 

No. 05–7145. Cooper v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7147. Vora v. Pennsylvania. C. A. 3d Cir. Certio
rari denied. Reported below: 130 Fed. Appx. 626. 

No. 05–7152. Slack v. McDaniel, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 572. 

No. 05–7166. LaSure v. South Carolina Department of 
Corrections et al. C. A. 4th Cir. Certiorari denied. Re
ported below: 139 Fed. Appx. 585. 

No. 05–7171. Demonbreun v. Bell, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7177. Montgomery v. Court of Appeal of Califor

nia, Second Appellate District. Sup. Ct. Cal. Certiorari 
denied. 

No. 05–7180. Nance v. Pleasant Valley State Prison 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 124 
Fed. Appx. 505. 

No. 05–7183. Rivera v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7185. Jackson v. Louisiana. Sup. Ct. La. Certio
rari denied. Reported below: 904 So. 2d 729. 

No. 05–7186. Lopez-Sanchez v. Maryland et al. Ct. App. 
Md. Certiorari denied. Reported below: 388 Md. 214, 879 A. 
2d 695. 

No. 05–7197. Kalasho v. United States District Court 
for the Eastern District of Michigan. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–7198. Wells v. South Carolina et al. Sup. Ct. 
S. C. Certiorari denied. 



546ORD Unit: $PT1 [08-25-08 18:15:12] PGT: ORD1BV (Bound Volume)

ORDERS 1103 

546 U. S. January 9, 2006 

No. 05–7200. Cruz Alvarez v. Harrison, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 05–7217. Potts v. Whorton, Director, Nevada De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 139 Fed. Appx. 818. 

No. 05–7220. Stiff v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 05–7222. Vargas Lopez v. Evans, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 05–7227. Rupert et al. v. Parks, Judge, Court of 
Common Pleas of Ohio, Lake County, et al. Sup. Ct. Ohio. 
Certiorari denied. 

No. 05–7229. Wilkins v. Wilkins et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 438. 

No. 05–7231. Johnson v. Long Island University et al. 
C. A. 2d Cir. Certiorari denied. 

No. 05–7234. Mortis v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–7239. Dilday v. Salazar et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 125 Fed. Appx. 165. 

No. 05–7240. Cox et ux. v. Prince George’s County, Mary

land, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 139 Fed. Appx. 598. 

No. 05–7241. Espinoza v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 05–7242. Comeaux v. Mackwani et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 909. 

No. 05–7243. Edwards v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 05–7245. James v. Lewis, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 127 Fed. Appx. 358. 

No. 05–7248. Quiles v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. 
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No. 05–7249. Snelling v. Missouri et al. Ct. App. Mo., 
Eastern Dist. Certiorari denied. Reported below: 162 S. W. 
3d 126. 

No. 05–7250. Leach v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 864 A. 2d 580. 

No. 05–7251. Kretchmar v. Clark, Senior Judge, Court 
of Common Pleas of Pennsylvania, Bucks County. Sup. Ct. 
Pa. Certiorari denied. 

No. 05–7258. McDonald v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 1161, 883 
N. E. 2d 1149. 

No. 05–7260. Anderson et al. v. LaSalle Steel Co. et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 129 Fed. 
Appx. 311. 

No. 05–7265. Washington v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 21 
App. Div. 3d 253, 799 N. Y. S. 2d 217. 

No. 05–7267. Wright v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 867 A. 2d 1265. 

No. 05–7269. Wells v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7271. Ybarra Dominguez v. Texas. Ct. App. Tex., 
8th Dist. Certiorari denied. 

No. 05–7273. Shabazz, aka Snydor v. Braxton, Warden, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 125 
Fed. Appx. 505. 

No. 05–7274. Shabazz, aka Snydor v. True, Warden. C. A. 
4th Cir. Certiorari denied. Reported below: 135 Fed. Appx. 617. 

No. 05–7277. Johnson v. Baker, Attorney General of 
Georgia, et al. Super. Ct. Fulton County, Ga. Certiorari 
denied. 

No. 05–7280. Jones v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 63 Mass. App. 1113, 826 
N. E. 2d 265. 
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No. 05–7285. Muhammad v. Curry et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 21. 

No. 05–7287. Day-Petrano v. Circuit Court of Florida, 
Pinellas County, et al. Dist. Ct. App. Fla., 2d Dist. Certio
rari denied. Reported below: 908 So. 2d 1066. 

No. 05–7291. Weissleader v. American Kennel Club 
et al.; Weissleader v. Riverside County, California; and 
Weissleader v. Lerner et al. C. A. 9th Cir. Certiorari de
nied. Reported below: 127 Fed. Appx. 351 (second judgment); 
128 Fed. Appx. 600 (third judgment) and 606 (first judgment). 

No. 05–7295. Benson v. Luttrell et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7296. Boyce v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 05–7298. Briggs v. Cincinnati Court Index Newspa

per. C. A. 6th Cir. Certiorari denied. 

No. 05–7302. Nam Nguyen v. Golder, Warden, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 133 Fed. 
Appx. 521. 

No. 05–7305. Michau v. Cannon, Sheriff, Charleston 
County, South Carolina, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 127 Fed. Appx. 111. 

No. 05–7306. Kessler v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 137 
Fed. Appx. 710. 

No. 05–7310. Russell v. City of Chicago, Illinois. C. A. 
7th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 666. 

No. 05–7311. Mungro v. Benning et al. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–7312. Mendes v. Michigan Department of Correc

tions et al. C. A. 6th Cir. Certiorari denied. 

No. 05–7315. Bryant v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 05–7316. Buffer v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 192. 

No. 05–7319. Curiale v. Potter, Postmaster General, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 147 
Fed. Appx. 743. 

No. 05–7326. Knight v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7328. Adams v. Karlan, Judge, Circuit Court of 
Florida, Dade County, et al. C. A. 11th Cir. Certiorari de
nied. Reported below: 138 Fed. Appx. 299. 

No. 05–7329. Norfleet v. Dringoli. C. A. 7th Cir. Certio
rari denied. Reported below: 136 Fed. Appx. 911. 

No. 05–7331. Owsley v. Gill. C. A. 8th Cir. Certiorari 
denied. 

No. 05–7332. McClinton v. Maples, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 05–7333. Keeling v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 506. 

No. 05–7334. Richardson v. Moreno Valley Police De

partment et al. C. A. 9th Cir. Certiorari denied. 

No. 05–7335. Rosales v. Bureau of Immigration and Cus

toms Enforcement. C. A. 5th Cir. Certiorari denied. Re
ported below: 426 F. 3d 733. 

No. 05–7338. Thomas v. Robinson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 588. 

No. 05–7339. Thompson-Bey v. Luoma, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–7341. Washington v. Superior Court of Califor

nia, Kings County, Clerk’s Office. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 05–7344. Williams v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–7345. Wilkerson v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 05–7353. Reyes v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de
nied. Reported below: 150 Fed. Appx. 77. 

No. 05–7356. Parker v. Warner, Governor of Virginia, 
et al. Sup. Ct. Va. Certiorari denied. 

No. 05–7357. Cody v. Severson, Presiding Judge, Circuit 
Court of South Dakota, Second Circuit. Sup. Ct. S. D. 
Certiorari denied. 

No. 05–7358. Estwick v. Burge, Superintendent, Auburn 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 05–7359. Earl v. Chanos, Attorney General of Ne

vada. C. A. 9th Cir. Certiorari denied. 

No. 05–7361. Zabriskie v. Acevedo et al. Sup. Ct. Fla. 
Certiorari denied. Reported below: 907 So. 2d 519. 

No. 05–7362. Cottrell v. Virginia. Sup. Ct. Va. Certio
rari denied. 

No. 05–7368. Delitala v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7369. Brown v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 907 So. 2d 540. 

No. 05–7370. Campbell v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 569. 

No. 05–7373. Jassan v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–7374. Wilson v. Ohio. Ct. App. Ohio, Montgomery 
County. Certiorari denied. 

No. 05–7381. Lozano v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 05–7387. Meyers v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 
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No. 05–7388. Collins v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 826 N. E. 2d 671. 

No. 05–7406. Howell v. Crosby, Secretary, Florida De

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 413 F. 3d 1250. 

No. 05–7408. Genevier v. Los Angeles County Depart

ment of Public Social Services et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 144 Fed. Appx. 586. 

No. 05–7413. Morgan v. Budge, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 142 Fed. Appx. 306. 

No. 05–7414. Moody v. Polk, Warden. C. A. 4th Cir. Cer
tiorari denied. Reported below: 408 F. 3d 141. 

No. 05–7418. Williamson v. Miller-Stout, Superintend

ent, Airway Heights Corrections Center. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 958. 

No. 05–7422. James v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 285 Wis. 2d 783, 703 N. W. 2d 727. 

No. 05–7425. Jensen v. Holm. Ct. App. Wis. Certiorari 
denied. 

No. 05–7431. Sanders v. United States. C. A. Fed. Cir. 
Certiorari denied. 

No. 05–7432. Sanders v. Ross et al. C. A. 8th Cir. Certio
rari denied. 

No. 05–7435. Smith v. McLemore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7436. Leech v. Hines, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 710. 

No. 05–7437. Martinez v. Lockyer, Attorney General of 
California, et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 134 Fed. Appx. 209. 

No. 05–7446. Acremant v. Oregon. Sup. Ct. Ore. Certio
rari denied. 
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No. 05–7449. Bills v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7450. Chatman v. Allegheny County, Pennsylva

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
144 Fed. Appx. 216. 

No. 05–7453. Duren v. Texas. Ct. App. Tex., 5th Dist. Cer
tiorari denied. 

No. 05–7455. Reyes v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7456. Wolfe v. Grace, Superintendent, State Cor

rectional Institution at Huntingdon, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 607. 

No. 05–7458. James v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7461. Lewis v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 05–7468. McKinley v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 05–7469. Payton v. McKune, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 804. 

No. 05–7470. Robinson, Individually and on Behalf of 
and as Next Friend of Walters et al., Minor Children 
of Decedent Walters v. Arrugueta et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 415 F. 3d 1252. 

No. 05–7473. McDonald v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7477. Lehmkuhl v. Colorado. Ct. App. Colo. Cer
tiorari denied. Reported below: 117 P. 3d 98. 

No. 05–7481. McKanic v. Bazzle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 137 Fed. Appx. 589. 

No. 05–7483. Morris v. Hunter, Judge, Court of Common 
Pleas of Ohio, Summit County. Sup. Ct. Ohio. Certiorari de
nied. Reported below: 106 Ohio St. 3d 1407, 830 N. E. 2d 341. 
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No. 05–7491. Fearing et ux. v. Seror, Chapter 7 Trustee. 
C. A. 9th Cir. Certiorari denied. Reported below: 143 Fed. 
Appx. 744. 

No. 05–7494. Houser v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 109 Fed. Appx. 562. 

No. 05–7500. McCarter v. Virginia Department of Cor

rections. C. A. 4th Cir. Certiorari denied. Reported below: 
136 Fed. Appx. 569. 

No. 05–7503. Charlton v. Ohio. Ct. App. Ohio, Lorain 
County. Certiorari denied. 

No. 05–7512. Allen v. Potter, Postmaster General, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–7522. Lawler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 821. 

No. 05–7525. Johnson v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 61 M. J. 195. 

No. 05–7526. Schmanke v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7533. Bumpus v. Wiley, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7541. Chan v. Pliler, Warden. C. A. 9th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 1101. 

No. 05–7543. Logan v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 419 F. 3d 172. 

No. 05–7544. Malik v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7546. McKeithan v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–7548. White v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 325. 

No. 05–7549. Whitlock v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–7550. Worrell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 22. 

No. 05–7555. Kessell v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7557. Battle v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 911 So. 2d 85. 

No. 05–7560. Crawford v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7564. Dragon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 757. 

No. 05–7565. Debarros v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7567. Red Elk v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 426 F. 3d 948. 

No. 05–7568. Rosales-Rivera v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 258. 

No. 05–7569. Sanchez-Pena v. United States (Reported 
below: 145 Fed. Appx. 46); Bernal-Isler v. United States; 
Arellano-Rios v. United States; Cisneros-Cavazos v. 
United States; Martinez-Esparza v. United States (143 Fed. 
Appx. 633); Lopez-Tovar v. United States (149 Fed. Appx. 304); 
Zelaya-Vasquez v. United States (149 Fed. Appx. 288); 
Duran-Gomez v. United States (157 Fed. Appx. 666); Ramos-

Lucas v. United States (150 Fed. Appx. 304); Romero Rodri

guez v. United States (143 Fed. Appx. 634); and Lopez-Cruz 
v. United States (145 Fed. Appx. 479). C. A. 5th Cir. Certio
rari denied. 

No. 05–7572. Santos v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 136 Fed. Appx. 693. 

No. 05–7574. Ramirez v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–7575. Reedy v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 465. 
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No. 05–7577. Vitela v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 37. 

No. 05–7578. Ware v. Bureau of Land Management et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 127 Fed. 
Appx. 924. 

No. 05–7579. Thomas v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 65. 

No. 05–7580. Thomas v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 65. 

No. 05–7581. Webster v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7582. Torries v. Bazzle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 580. 

No. 05–7583. Williams v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 881 A. 2d 557. 

No. 05–7586. Valdez v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 126 Cal. App. 4th 575, 
23 Cal. Rptr. 3d 909. 

No. 05–7589. Marshek v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 217. 

No. 05–7590. Osequera-Morales v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 138 Fed. Appx. 
298. 

No. 05–7592. Roles v. Beauclair, Director, Idaho De

partment of Correction. C. A. 9th Cir. Certiorari denied. 
Reported below: 121 Fed. Appx. 754. 

No. 05–7593. Stinson v. Grace, Superintendent, State 
Correctional Institution at Huntingdon. C. A. 3d Cir. 
Certiorari denied. 

No. 05–7595. Jennings v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 152. 

No. 05–7596. Shitian Wu v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 419 F. 3d 142. 
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No. 05–7597. Taylor v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 492. 

No. 05–7598. Vitug v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 420 F. 3d 134. 

No. 05–7600. Pena v. United States; Reyna-Lopez v. 
United States; and Quiroz-Escobedo v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 141 Fed. 
Appx. 340 (first judgment); 150 Fed. Appx. 321 (third judgment). 

No. 05–7603. Eubanks v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 497. 

No. 05–7604. Dunlap v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–7605. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7608. Castro v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 328. 

No. 05–7609. Caballero v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 153. 

No. 05–7610. Miller v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–7611. Smith v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7612. Salgado-Avila v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 65. 

No. 05–7613. Reese v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 269. 

No. 05–7614. Rice v. United States. C. A. 6th Cir. Certio
rari denied. Reported below: 145 Fed. Appx. 155. 

No. 05–7615. Ramos-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 355. 

No. 05–7616. Quintana-Villafuerte v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 141 Fed. 
Appx. 356. 
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No. 05–7617. Quezada v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 932. 

No. 05–7618. Rodriguez-Mendez,  aka  Hernandez-

Martinez v. United States (Reported below: 145 Fed. Appx. 
61); Cuevas-Mendoza v. United States (144 Fed. Appx. 432); 
Rafael-Queriapa v. United States (141 Fed. Appx. 325); 
Hernandez-Grimaldo v. United States (145 Fed. Appx. 52); 
Rivas-Lopez v. United States (141 Fed. Appx. 352); Cruz-

Aguilar, aka Avitio-Henes v. United States (141 Fed. Appx. 
322); Zavala-Flores, aka Zavala Flores v. United States 
(144 Fed. Appx. 434); Guevara-Vivanco, aka Guevara Be

tancur v. United States (144 Fed. Appx. 431); Perdomo-

Castro v. United States (141 Fed. Appx. 332); Banegas-

Valdez v. United States; Lozano-Reyes v. United States 
(141 Fed. Appx. 336); Romero-Deras v. United States (141 
Fed. Appx. 339); Cruz-Castan v. United States (141 Fed. Appx. 
368); Rivera-Mendez v. United States (141 Fed. Appx. 382); 
Trevino-Saenz, aka Martinez v. United States (142 Fed. 
Appx. 212); Ortiz-De Badillo v. United States (145 Fed. Appx. 
45); Urbino-Moncada v. United States (141 Fed. Appx. 326); 
and Castro-Aguilar v. United States (150 Fed. Appx. 335). 
C. A. 5th Cir. Certiorari denied. 

No. 05–7621. Brown v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 349. 

No. 05–7623. Branon v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 168. 

No. 05–7624. Heron v. Goord, Commissioner, New York 
Department of Correctional Services, et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 516. 

No. 05–7625. Winston v. Bryant, Warden. App. Ct. Ill., 2d 
Dist. Certiorari denied. 

No. 05–7626. Yirkovsky v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7627. Veleta-Enriquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 378. 

No. 05–7631. Garcia v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 37. 
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No. 05–7632. Gonzales-Lara v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 384 F. 3d 937. 

No. 05–7633. Hunt v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7634. House v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 144 Fed. Appx. 416. 

No. 05–7635. Garcia-Ochoa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 140 Fed. Appx. 568. 

No. 05–7636. Walker v. Schriro, Director, Arizona De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 141 Fed. Appx. 528. 

No. 05–7637. Griffin v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 3d 806. 

No. 05–7638. Hagan v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 412 F. 3d 887. 

No. 05–7641. Garcia v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 32. 

No. 05–7642. Guizar-Najera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 374. 

No. 05–7643. Guevara v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 408 F. 3d 252. 

No. 05–7644. Harrington v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 410 F. 3d 598. 

No. 05–7646. Madori v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 419 F. 3d 159. 

No. 05–7649. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–7650. Garduno-Hermosa v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 359. 

No. 05–7651. Segura v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 768. 

No. 05–7652. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–7653. Rochell v. Mississippi. Ct. App. Miss. Cer
tiorari denied. Reported below: 913 So. 2d 993. 

No. 05–7655. Mince v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 376. 

No. 05–7656. Chavez v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 381. 

No. 05–7657. Demeritt v. Cattell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7658. Anthony v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 261. 

No. 05–7659. Danner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 974. 

No. 05–7660. Szlekovics v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 19 
App. Div. 3d 1036, 796 N. Y. S. 2d 794. 

No. 05–7661. Skinner v. Abbott, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 
727. 

No. 05–7662. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 553. 

No. 05–7663. Tarango-Gamboa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 374. 

No. 05–7665. Chavez-Herrera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 140 Fed. Appx. 581. 

No. 05–7666. Stutson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7668. Hughes v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 487. 

No. 05–7671. Monnier v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 412 F. 3d 859. 

No. 05–7672. Old Person v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 987. 
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No. 05–7673. Davis v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 406 F. 3d 505. 

No. 05–7677. Ramirez-Noyola v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 807. 

No. 05–7678. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 156. 

No. 05–7682. Bigelow v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7684. Woods v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7685. Ross v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7687. Parks v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 878. 

No. 05–7688. Mitchell v. Lissi et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 120 Fed. Appx. 520. 

No. 05–7690. Pea v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 140 Fed. Appx. 592. 

No. 05–7691. McCullah v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 189. 

No. 05–7692. Lee v. United States. C. A. 1st Cir. Certio
rari denied. 

No. 05–7693. Martin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 838. 

No. 05–7694. Martinez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 413 F. 3d 239. 

No. 05–7696. Kitzelman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 931. 

No. 05–7697. Lewis v. Superior Court of California, Los 
Angeles County. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. 

No. 05–7698. Norman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 415 F. 3d 466. 
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No. 05–7699. Mendoza-Vera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 76. 

No. 05–7703. Thibodaux v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 405. 

No. 05–7704. Barcus v. New York City Administration 
for Children’s Services. C. A. 2d Cir. Certiorari denied. 
Reported below: 136 Fed. Appx. 412. 

No. 05–7705. Brown et al. v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–7707. Acuna-Espinal v. United States (Reported 
below: 141 Fed. Appx. 353); Alcantar-Saldana v. United 
States (141 Fed. Appx. 372); Alonzo-Melendez v. United 
States (141 Fed. Appx. 381); Alvarez-Jimenez v. United 
States (145 Fed. Appx. 462); Alvarez-Licea v. United States 
(141 Fed. Appx. 364); Castro-Lopez v. United States (141 Fed. 
Appx. 384); Chavez-Monarez v. United States (141 Fed. Appx. 
345); Corona-Mansano v. United States (141 Fed. Appx. 357); 
Cordova-Morales v. United States (141 Fed. Appx. 383); Cruz 
v. United States (141 Fed. Appx. 371); Diaz-De Leon v. United 
States (141 Fed. Appx. 333); Diaz-Galicia v. United States 
(141 Fed. Appx. 356); Garcia v. United States (145 Fed. Appx. 
68); Facundo-Maldonado v. United States (141 Fed. Appx. 
376); Jaimez-Hernandez v. United States (141 Fed. Appx. 
370); Martinez-Garza v. United States (141 Fed. Appx. 341); 
Pina-Labrada v. United States (141 Fed. Appx. 354); 
Quiroz-Sanchez v. United States (146 Fed. Appx. 729); 
Rivera-Zurita v. United States (141 Fed. Appx. 365); 
Rodriguez-Gomez v. United States (141 Fed. Appx. 336); 
Sepulveda-Robles v. United States (141 Fed. Appx. 387); 
Urrabazo-Rodriguez v. United States (141 Fed. Appx. 363); 
and Valenzuela-Parra v. United States (141 Fed. Appx. 346). 
C. A. 5th Cir. Certiorari denied. 

No. 05–7709. Bateman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 17. 

No. 05–7710. Ambers v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7712. Treto-Martinez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 421 F. 3d 1156. 
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No. 05–7715. Owens v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 426 F. 3d 800. 

No. 05–7716. Paseur v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 404. 

No. 05–7718. Robles v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7719. Rines v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 419 F. 3d 1104. 

No. 05–7722. Nazario v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 287. 

No. 05–7723. Moore v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 104 Fed. Appx. 150. 

No. 05–7726. Soto-Valencia v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 552. 

No. 05–7732. Wayne v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7736. Coaxum v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7737. Drapeau v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 414 F. 3d 869. 

No. 05–7738. Chisholm v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 378. 

No. 05–7739. Del Cid-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 393. 

No. 05–7740. Davis v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 691. 

No. 05–7741. Swinton v. Smith, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 05–7742. Scott v. Johns, Warden. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7744. Scott v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 839. 
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No. 05–7745. Raymond v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 728. 

No. 05–7746. Rhoiney v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 677. 

No. 05–7747. Perez Ruiz v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 421 F. 3d 11. 

No. 05–7753. Lee v. United States. C. A. 4th Cir. Certio
rari denied. 

No. 05–7754. Jenkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 129. 

No. 05–7756. King v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 422 F. 3d 1055. 

No. 05–7759. Paige v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–7761. Middlebrook v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 834. 

No. 05–7763. Ramirez-Garcia v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 149 Fed. Appx. 125. 

No. 05–7766. Stobaugh v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 420 F. 3d 796. 

No. 05–7767. McClendon v. Kane County Jail. C. A. 7th 
Cir. Certiorari denied. 

No. 05–7769. Orea-Rodriguez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 690. 

No. 05–7772. Smith v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 1253. 

No. 05–7773. Rivera-Sillas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 471 F. 3d 1014. 

No. 05–7774. Ray v. United States. C. A. 10th Cir. Certio
rari denied. Reported below: 147 Fed. Appx. 32. 

No. 05–7776. Delahoz, aka Montero, aka Nunez v. United 
States. C. A. 2d Cir. Certiorari denied. Reported below: 421 
F. 3d 118 and 146 Fed. Appx. 522. 



546ORD Unit: $PT1 [08-25-08 18:15:12] PGT: ORD1BV (Bound Volume)

ORDERS 1121 

546 U. S. January 9, 2006 

No. 05–7777. Daughtie v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 198. 

No. 05–7780. Quintana-Perez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–7782. Canady v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 133. 

No. 05–7783. Taylor v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7784. Walker v. Frank, Secretary, Wisconsin De

partment of Corrections. C. A. 7th Cir. Certiorari denied. 
Reported below: 421 F. 3d 549. 

No. 05–7785. Thomas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 417 F. 3d 1053. 

No. 05–7786. Valle v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 627. 

No. 05–7790. Alvarado-Rivera v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 412 F. 3d 942. 

No. 05–7791. Bazemore v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7792. Felton v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7793. Hansen v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7795. Fisher v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 379. 

No. 05–7796. Gonzalez-Renteria v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 145 Fed. Appx. 945. 

No. 05–7797. Gallegos-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 141 Fed. Appx. 385. 

No. 05–7798. Heath v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7799. Guerra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 746. 
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No. 05–7803. Saldana v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 427 F. 3d 298. 

No. 05–7805. Resendiz-Patino v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 420 F. 3d 1177. 

No. 05–7806. Spano v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 421 F. 3d 599. 

No. 05–7807. Steadman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 891. 

No. 05–7808. Houston v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7810. Hall v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 403. 

No. 05–7811. Heal v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 115 Fed. Appx. 374. 

No. 05–7812. Gallegos-Alvarez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 366. 

No. 05–7814. Ehrmann v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 421 F. 3d 774. 

No. 05–7816. Davis v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–7819. Cooper v. Beeler, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 195. 

No. 05–7821. Murdock v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7822. Perez-Marquez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 142 Fed. Appx. 219. 

No. 05–7824. Oxendine v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 240. 

No. 05–7827. Luckett v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7835. Russell v. Williamson, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 408. 



546ORD Unit: $PT1 [08-25-08 18:15:12] PGT: ORD1BV (Bound Volume)

ORDERS 1123 

546 U. S. January 9, 2006 

No. 05–7837. Clinton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7838. Serrano v. Department of the Navy, Naval 
Medical Research Center. C. A. 4th Cir. Certiorari denied. 
Reported below: 133 Fed. Appx. 82. 

No. 05–7839. Visinaiz v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 428 F. 3d 1300. 

No. 05–7840. Wright v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 53. 

No. 05–7841. Vargas v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 81. 

No. 05–7843. White v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 815. 

No. 05–7846. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7847. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7848. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 787. 

No. 05–7851. Bennett v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 876 A. 2d 623. 

No. 05–7853. Bly v. United States. C. A. 10th Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 339. 

No. 05–7855. Badey v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 338. 

No. 05–7857. Hansome v. Veltri, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7858. Hall v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7861. Hutto v. Ozmint, Director, South Carolina 
Department of Corrections, et al. C. A. 4th Cir. Certio
rari denied. Reported below: 141 Fed. Appx. 179. 
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No. 05–7865. Hook v. Jeter, Warden. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7867. Houghton v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7868. Isom v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 138 Fed. Appx. 574. 

No. 05–7869. Vaughn v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1002. 

No. 05–7870. Wilkerson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 564. 

No. 05–7871. Vasquez v. Scibauna, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 77. 

No. 05–7872. Greenup v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 401 F. 3d 758. 

No. 05–7874. Forrester v. Snyder, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 140 Fed. Appx. 505. 

No. 05–7875. Coston v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7885. Aronja-Inda v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 422 F. 3d 734. 

No. 05–7886. Memminger v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 813. 

No. 05–7888. Whitt v. United States District Court for 
the Northern District of Indiana. C. A. 7th Cir. Certio
rari denied. 

No. 05–7889. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7890. Hernandez-Flores, aka Hernandez-Garcia 
v. United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 145 Fed. Appx. 818. 

No. 05–7891. Farrior v. United States. C. A. 4th Cir. 
Certiorari denied. 
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No. 05–7899. Horne v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–7900. Ravelo v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7904. Cruz-Pagan v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 424 F. 3d 65. 

No. 05–7905. Egenberger v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 424 F. 3d 803. 

No. 05–7912. Bass v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 411 F. 3d 1198. 

No. 05–7913. Arjon-Sandoval v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 146 Fed. Appx. 
459. 

No. 05–7915. Monroig v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7917. Wingfield v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–7918. Wiggins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 437. 

No. 05–7921. Rodriguez-Benavides v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 148 Fed. 
Appx. 813. 

No. 05–7922. Searcy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 418 F. 3d 1193. 

No. 05–7928. Smith v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 100. 

No. 05–7929. Chinh Trong Nguyen v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 413 F. 3d 
1170. 

No. 05–7932. Murguia-Oliveros, aka Oliveros Murguia v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 421 F. 3d 951. 
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No. 05–7935. Jeter v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 177. 

No. 05–7937. Jackson v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 69. 

No. 05–7939. Blaylock v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 421 F. 3d 758. 

No. 05–7945. DeVita v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 60. 

No. 05–7946. Dillard v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7947. Diaz-Diaz v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 105 Fed. Appx. 887. 

No. 05–7948. Campbell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 176. 

No. 05–7949. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 869. 

No. 05–7950. Clayton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 416 F. 3d 1236. 

No. 05–7951. Eckles v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7953. Webb v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 373. 

No. 05–7956. Michaud v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7957. Nguyen v. Wiley, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 757. 

No. 05–7960. Jones v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 724. 

No. 05–7961. Leyland v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–7963. Valladares v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 233. 
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No. 05–7965. Ward v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 154 Fed. Appx. 190. 

No. 05–7968. Miller-Douglas v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 146 Fed. Appx. 576. 

No. 05–7973. Nadel v. United States. C. A. 2d Cir. Cer
tiorari denied. 

No. 05–7977. Rios Rios v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–7981. Arnaiz v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 27. 

No. 05–7982. Bilbrey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7986. Jarvis v. Adams, Warden. C. A. 4th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 151. 

No. 05–7987. Leake-Bey v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 05–7988. Jordan v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 422 F. 3d 715. 

No. 05–7990. McLean v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7992. Swarzentruber v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 115 Fed. Appx. 319. 

No. 05–7995. Nodal v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7996. White v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8003. Daniels v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8005. Carrillo, aka Chanon Ramirez v. United 
States. C. A. 8th Cir. Certiorari denied. 

No. 05–8006. Smith v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 624. 
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No. 05–8007. Curry v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8008. Custis v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 150 Fed. Appx. 265. 

No. 05–8010. Carter v. United States; and Carter v. 
United States. C. A. 7th Cir. Certiorari denied. 

No. 05–8014. Bennett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 200. 

No. 05–8017. Long v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–8021. James v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8023. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8024. Carpenter v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 313. 

No. 05–8025. Carpenter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 422 F. 3d 738. 

No. 05–8027. Vasquez v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 924. 

No. 05–8030. Wilson v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 414 F. 3d 829. 

No. 05–8033. Baskin v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 424 F. 3d 1. 

No. 05–8035. Ramos-Martinez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8036. Cartwright v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 413 F. 3d 1295. 

No. 05–8037. Chavez-Quiroz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 142 Fed. Appx. 806. 

No. 05–8041. Motto v. United States. C. A. 3d Cir. Cer
tiorari denied. 
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No. 05–8042. Cohen v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–8046. Manning v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8048. Lemay v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 167 Fed. Appx. 942. 

No. 05–8049. Moye v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 286. 

No. 05–8050. McKeever v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 921. 

No. 05–8051. McKreith v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 112. 

No. 05–8052. Swift v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 895. 

No. 05–8055. Young v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 107. 

No. 05–8058. Lewis v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8059. Watkins v. United States et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 102 Fed. Appx. 769. 

No. 05–8060. Umezurike v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8064. Andreano v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 417 F. 3d 967. 

No. 05–8066. Walden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 761. 

No. 05–8072. Castro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 896. 

No. 05–8073. Cunningham v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 147 Fed. Appx. 952. 

No. 05–8074. Crawford v. United States. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–8075. Cotney v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 290. 

No. 05–8077. Polanco v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8080. Melden v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8085. Lussier v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 423 F. 3d 838. 

No. 05–8087. Santana v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8093. Blackwell v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8094. Gonzales v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8098. Strong v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 902. 

No. 05–8101. Rodrigo-Abad v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 153 Fed. Appx. 400. 

No. 05–8104. Perry v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 144 Fed. Appx. 942. 

No. 05–282. American Jewish Congress v. Corporation 
for National and Community Service et al. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 399 
F. 3d 351. 

No. 05–371. General Construction Co. et al. v. Castro 
et al. C. A. 9th Cir. Motion of Property Casualty Insurers 
Association of America for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 401 F. 3d 963. 

No. 05–479. Michau v. Jones. C. A. D. C. Cir. Certiorari 
denied. The Chief Justice took no part in the consideration 
or decision of this petition. 

No. 05–577. Jin Rie v. Bank of America, N. A., et al. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Justice Breyer 
took no part in the consideration or decision of this petition. 
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No. 05–585. Perez-Perdomo, Secretary, Puerto Rico De

partment of Health v. Walgreen Co. et al. C. A. 1st Cir. 
Motions of Asociacion de Famacias de la Comunidad de Puerto 
Rico and American Health Planning Association for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 405 F. 3d 50. 

No. 05–627. Parks, Chief, Los Angeles Police Depart

ment v. Diaz. C. A. 9th Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re
ported below: 420 F. 3d 897. 

No. 05–639. Jones v. Lucent Technologies, Inc. C. A. 
7th Cir. Certiorari denied. The Chief Justice and Justice 
O’Connor took no part in the consideration or decision of this 
petition. Reported below: 138 Fed. Appx. 825. 

No. 05–749. Under Seal v. United States. C. A. 4th Cir. 
Certiorari denied. The Chief Justice took no part in the con
sideration or decision of this petition. Reported below: 415 F. 
3d 333. 

No. 05–7075. Hoffer v. Microsoft Corp. et al. C. A. Fed. 
Cir. Certiorari denied. The Chief Justice and Justice 
Breyer took no part in the consideration or decision of this 
petition. Reported below: 405 F. 3d 1326. 

No. 05–7106. Houston v. Lewis, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 124 
Fed. Appx. 582. 

No. 05–7389. Parker v. Mineta, Secretary of Transpor

tation, et al. C. A. D. C. Cir. Certiorari denied. The Chief 
Justice took no part in the consideration or decision of this 
petition. 

No. 05–7523. Jeffreys v. United Technologies Corpora

tion, Sikorsky Aircraft Division. C. A. 2d Cir. Certiorari 
denied. Justice Breyer took no part in the consideration or 
decision of this petition. Reported below: 126 Fed. Appx. 519. 

No. 05–7800. Haire v. United States. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con
sideration or decision of this petition. 
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Rehearing Denied 

No. 04–9814. Campbell v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1015; 

No. 04–9889. Cooks v. Newland, Warden, ante, p. 830; 
No. 04–10008. Hanno v. Standard Federal Bank for Sav

ing, nka TCF Bank, ante, p. 833; 
No. 04–10009. Foy v. Fischer, Superintendent, Sing Sing 

Correctional Facility, ante, p. 834; 
No. 04–10024. Thomas v. Louisiana, ante, p. 834; 
No. 04–10025. Vora v. City of Johnstown, Pennsylvania, 

ante, p. 834; 
No. 04–10026. Vora v. Pennsylvania, ante, p. 834; 
No. 04–10027. Vora v. Pennsylvania Department of Pub

lic Welfare, ante, p. 834; 
No. 04–10028. Vora v. Janciga, ante, p. 834; 
No. 04–10052. Watson v. Home Depot U. S. A., Inc., ante, 

p. 835; 
No. 04–10083. Whitehorn v. Texas, ante, p. 836; 
No. 04–10117. Lane v. Arkansas et al., ante, p. 837; 
No. 04–10126. Gordon v. Florida, ante, p. 838; 
No. 04–10128. Hawkins v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 838; 

No. 04–10136. Boyce v. Arizona, ante, p. 838; 
No. 04–10169. Robinson v. United States, ante, p. 840; 
No. 04–10225. Marshall v. Maze et al., ante, p. 842; 
No. 04–10298. Boettner v. Raimer et al., ante, p. 844; 
No. 04–10306. Bowman v. Florida, ante, p. 845; 
No. 04–10577. Medley v. Texas, ante, p. 1002; 
No. 04–10600. Abney v. DiGuglielmo, Superintendent, 

State Correctional Institution at Graterford, et al., 
ante, p. 861; 

No. 04–10626. Leveringston v. United States, ante, p. 862; 
No. 04–10651. Middleton v. United States, ante, p. 863; 
No. 04–10720. Arrington v. Cocklin et al., ante, p. 867; 
No. 04–10740. Gonzalez Garcia v. United States, ante, 

p. 869; 
No. 05–63. Acton v. City of Eaton, Ohio, et al., ante, 

p. 872; 
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No. 05–152. Ramos et al. v. United States, ante, p. 876; 
No. 05–206. Rodriguez-Juratovac et al. v. Common

wealth of Puerto Rico Electoral Commission et al., ante, 
p. 960; 

No. 05–245. Kerian v. Harvey, Secretary of the Army, 
et al., ante, p. 961; 

No. 05–251. Sawangkao v. Bankers Trust Company of 
California, N. A., c/o Delta Funding Corp., Servicing 
Agent, ante, p. 977; 

No. 05–318. Catlett v. Maryland, ante, p. 979; 
No. 05–385. Cohen v. Allstate Insurance Co., ante, 

p. 1033; 
No. 05–418. McWilliams v. Langham, ante, p. 1004; 
No. 05–427. Roberts v. Titus County Memorial Hospital 

et al., ante, p. 1004; 
No. 05–447. Abrishamian v. Gutierrez, Secretary of 

Commerce, et al., ante, p. 1016; 
No. 05–5003. Gant v. Georgia et al., ante, p. 877; 
No. 05–5007. Hughes v. United States, ante, p. 877; 
No. 05–5028. Ramos v. Grace, Superintendent, State Cor

rectional Institution at Huntingdon, et al., ante, p. 878; 
No. 05–5033. In re Boyce, ante, p. 810; 
No. 05–5121. Reynoso v. McGinnis, Superintendent, 

Southport Correctional Facility, ante, p. 884; 
No. 05–5183. Smith et al. v. United States, ante, p. 939; 
No. 05–5259. In re Albert, ante, p. 809; 
No. 05–5265. Rothrock v. Pennsylvania, ante, p. 892; 
No. 05–5299. Johnson v. Evans, Warden, ante, p. 894; 
No. 05–5311. Venegas-Castrejon v. United States, ante, 

p. 940; 
No. 05–5321. Day v. United States, ante, p. 940; 
No. 05–5343. Johnson v. Bullard, Warden, et al., ante, 

p. 897; 
No. 05–5378. Crockett v. Oklahoma, ante, p. 899; 
No. 05–5396. Fiamengo v. Wadsworth et al., ante, p. 900; 
No. 05–5432. Williams v. United States, ante, p. 902; 
No. 05–5559. Hood v. Virginia, ante, p. 910; 
No. 05–5625. Rodriguez v. McElroy et al., ante, p. 962; 
No. 05–5671. Quinton v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 943; 
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No. 05–5707. 
No. 05–5716. 

p. 944; 
No. 05–5718. 

p. 945; 
No. 05–5730. 
No. 05–5758. 
No. 05–5800. 
No. 05–5832. 
No. 05–5839. 
No. 05–5841. 

OCTOBER TERM, 2005 

January 9, 2006 546 U. S. 

Hilton v. United States, ante, p. 914; 
Carchidi v. Kenmore Development, ante, 

Censke v. Marquette County Jail, ante, 

Lyles v. Miller, Warden, ante, p. 945;

Murray v. Hardiman, ante, p. 962;

Douglas v. Maryland, ante, p. 963;

Cuesta v. Bertrand et al., ante, p. 964;

James v. CP&L Progress Energy, ante, p. 964;

ShisInday, aka Thomas v. Texas (two judg


ments), ante, p. 1017; 
No. 05–5850. Lopez Chigano v. Lewis, Warden, ante, 

p. 918; 
No. 05–5865. Briggs v. Hamilton County Prosecutor, 

ante, p. 964; 
No. 05–5935. Mills v. Florida, ante, p. 981; 
No. 05–5941. Reeves v. Cannizzaro, ante, p. 981; 
No. 05–5978. Hohmann v. Tegan et al., ante, p. 1017; 
No. 05–5983. Prevo v. Federal Deposit Insurance Corpo

ration et al., ante, p. 948; 
No. 05–5996. Censke v. United States, ante, p. 923; 
No. 05–5997. Drummond v. Ehrlich, Governor of Mary

land, ante, p. 982; 
No. 05–6004. Pitts v. Georgia et al., ante, p. 983; 
No. 05–6043. Voits v. Oregon, ante, p. 984; 
No. 05–6048. Hawkins v. McKee, Warden, ante, p. 984; 
No. 05–6074. Holbrook v. Yamamoto FB Engineering, 

LLC, ante, p. 949; 
No. 05–6117. Tarvin v. Texas, ante, p. 985; 
No. 05–6142. Minnfee v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 986; 

No. 05–6174. Scott v. Price et al., ante, p. 965; 
No. 05–6175. Ray v. Gammon, Superintendent, Moberly 

Correctional Center, ante, p. 986; 
No. 05–6187. Shivaee v. Virginia, ante, p. 1005; 
No. 05–6232. Stover v. Eckenrode et al., ante, p. 966; 
No. 05–6244. Atwell v. Wynder, Superintendent, State 

Correctional Institution at Dallas, et al., ante, p. 1005; 
No. 05–6248. Brewer v. Frawley et al., ante, p. 1017; 
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No. 05–6306. Lawrence v. United States, ante, p. 955; 
No. 05–6325. Brock v. United States, ante, p. 956; 
No. 05–6337. In re Jones, ante, p. 1014; 
No. 05–6352. Mills v. United States, ante, p. 966; 
No. 05–6357. Ari v. Mitchell, Warden, ante, p. 1005; 
No. 05–6382. Johnson v. Barnhart, Commissioner of So

cial Security, ante, p. 1006; 
No. 05–6386. Trueman v. Rumsfeld, Secretary of De

fense, et al., ante, p. 1006; 
No. 05–6479. Novotny v. Porzycki et al., ante, p. 1006; 
No. 05–6532. Word v. Perez, Superintendent, Bedford 

Hills Correctional Facility, ante, p. 1039; 
No. 05–6533. Banks v. United States, ante, p. 989; 
No. 05–6663. Rivera-Benito v. United States, ante, p. 994; 
No. 05–6675. Stinnett v. United States, ante, p. 994; 
No. 05–6719. Jones v. United States, ante, p. 995; 
No. 05–6754. Gomez v. United States, ante, p. 996; 
No. 05–6834. Iacullo v. United States, ante, p. 1008; 
No. 05–7021. Orr v. United States, ante, p. 1024; and 
No. 05–7073. White v. United States, ante, p. 1025. Peti

tions for rehearing denied. 

No. 04–9139. Stoddard v. Idaho, ante, p. 828; and 
No. 04–10134. Anthony v. United States District Court 

for the Eastern District of Michigan, ante, p. 838. Motions 
for leave to file petitions for rehearing denied. 

January 11, 2006 

Dismissal Under Rule 46 

No. 05–757. Florida v. Sarasota Herald-Tribune et al. 
Dist. Ct. App. Fla., 2d Dist. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 924 So. 2d 8. 

January 13, 2006 
Certiorari Granted 

No. 05–7053. Dixon v. United States. C. A. 5th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 1 presented by the peti
tion. Reported below: 413 F. 3d 520. 
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January 16, 2006 
Miscellaneous Order 

No. 05–8659 (05A647). In re Allen. Application for stay of 
execution of sentence of death, presented to Justice O’Connor, 
and by her referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 05–8639 (05A639). Allen v. Ornoski, Acting Warden. 
Sup. Ct. Cal. Application for stay of execution of sentence of 
death, presented to Justice O’Connor, and by her referred to 
the Court, denied. Certiorari denied. 

Justice Breyer, dissenting. 

Petitioner is 76 years old, is blind, suffers from diabetes, is 
confined to a wheelchair, and has been on death row for 23 years. 
I believe that in the circumstances he raises a significant question 
as to whether his execution would constitute “cruel and unusual 
punishmen[t].” U. S. Const., Amdt. 8. See Knight v. Florida, 
528 U. S. 990, 993 (1999) (Breyer, J., dissenting from denial of 
certiorari); Elledge v. Florida, 525 U. S. 944 (1998) (same); Lackey 
v. Texas, 514 U. S. 1045 (1995) (Stevens, J., respecting denial of 
certiorari). I would grant the application for stay of execution. 

No. 05–8658 (05A646). Allen v. Ornoski, Acting Warden, 
et al. C. A. 9th Cir. Application for stay of execution of sen
tence of death, presented to Justice O’Connor, and by her re
ferred to the Court, denied. Certiorari denied. Reported below: 
435 F. 3d 946. 

January 17, 2006 

Certiorari Granted—Vacated and Remanded 

No. 05–5041. England v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro
ceed in forma pauperis granted. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
the State’s acknowledgment that the Texas Court of Criminal 
Appeals denied petitioner’s motion for rehearing on April 27, 
2001. 
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Miscellaneous Orders 

No. 05M44. Venkatraman v. REI Systems, Inc.; and 
No. 05M45. Woodroof v. United States. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 05–7916. Thompson v. Merit Systems Protection 
Board. C. A. Fed. Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until February 
7, 2006, within which to pay the docketing fee required by Rule 
38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 05–7071. In re Eggers. Petition for writ of habeas cor
pus denied. 

No. 05–658. In re Singh; 
No. 05–7513. In re Brown et vir; and 
No. 05–8102. In re Beckley. Petitions for writs of manda

mus denied. 

Certiorari Denied 

No. 04–947. Columbia River Correctional Institute 
et al. v. Phiffer. C. A. 9th Cir. Certiorari denied. Reported 
below: 384 F. 3d 791. 

No. 05–244. Pelullo v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 399 F. 3d 197. 

No. 05–326. Order of Friars Minor v. Alperin et al.; and 
No. 05–539. Instituto per le Opere di Religione v. Al

perin et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 410 F. 3d 532. 

No. 05–475. Allen, Superintendent, Preston Youth Cor

rectional Facility v. Juan H.; and 
No. 05–7510. Juan H. v. Allen, Superintendent, Preston 

Youth Correctional Facility. C. A. 9th Cir. Certiorari de
nied. Reported below: 408 F. 3d 1262. 

No. 05–484. Sanchez-Villalobos, aka Sanchez-Saenz, aka 
Villalobos-Sanchez v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 412 F. 3d 572. 

No. 05–508. Heavrin v. Schilling, Trustee. C. A. 6th Cir. 
Certiorari denied. Reported below: 130 Fed. Appx. 766. 
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No. 05–527. Dysart, Taylor, Lay, Cotter & McMonigle, 
P. C. v. Chicago Truck Drivers, Helpers & Warehouse 
Workers Union Pension Fund et al. C. A. 8th Cir. Certio
rari denied. Reported below: 406 F. 3d 955. 

No. 05–554. Schmitt v. City of Detroit, Michigan, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 395 F. 3d 327. 

No. 05–604. North Pacifica LLC v. City of Pacifica, Cali

fornia. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 05–606. Kegley et al. v. City of Fayetteville, North 
Carolina. Ct. App. N. C. Certiorari denied. Reported below: 
170 N. C. App. 656, 613 S. E. 2d 696. 

No. 05–607. Rhoades et al. v. Queen-Johnson et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–612. Mattmiller v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 05–613. Douglas v. Dobbs et al. C. A. 10th Cir. Cer
tiorari denied. Reported below: 419 F. 3d 1097. 

No. 05–614. Decoulos, Trustee of Willowdale Realty 
Trust v. Maritimes & Northeast Pipeline, L. L. C. C. A. 
1st Cir. Certiorari denied. Reported below: 146 Fed. Appx. 495. 

No. 05–615. ABF Capital Corp. v. Osley et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 414 F. 3d 1061. 

No. 05–618. Pasha v. William M. Mercer Investment Con

sulting, Inc., et al. C. A. 2d Cir. Certiorari denied. Re
ported below: 135 Fed. Appx. 489. 

No. 05–621. Holmes v. Slack et al., Co-Personal Repre

sentatives of the Estate of Holmes. Ct. App. Ore. Certio
rari denied. Reported below: 199 Ore. App. 270, 111 P. 3d 248. 

No. 05–625. Freeman v. Grubbs, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 134 Fed. Appx. 
233. 

No. 05–626. Mattison v. Virginia. Sup. Ct. Va. Certiorari 
denied. 
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No. 05–629. Muegler v. Bening et al. C. A. 9th Cir. Cer
tiorari denied. Reported below: 413 F. 3d 980. 

No. 05–640. Bellum v. PCE Constructors, Inc. C. A. 5th 
Cir. Certiorari denied. Reported below: 407 F. 3d 734. 

No. 05–641. Allen et al. v. Bunker Hill Township, Michi

gan. Ct. App. Mich. Certiorari denied. 

No. 05–649. Humphrey v. Wyoming. Sup. Ct. Wyo. Certio
rari denied. Reported below: 120 P. 3d 1027. 

No. 05–659. White-Battle v. Democratic Party of Vir

ginia et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 134 Fed. Appx. 641. 

No. 05–701. Lemp, Individually and as Representative 
of the Estate of Lemp, Deceased, and as Next Friend of 
Lemp et al., Minor Children v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–765. Leonard v. Goss, Director of Central Intel

ligence, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 115 Fed. Appx. 169. 

No. 05–767. Bursey v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 416 F. 3d 301. 

No. 05–5178. Watson v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 214 Ill. 2d 271, 825 N. E. 2d 257. 

No. 05–6417. Gutierrez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 133 Fed. Appx. 157. 

No. 05–6563. Minter v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–6575. Chapa v. United States; and 
No. 05–7364. Garcia Quiroz v. United States. C. A. 5th 

Cir. Certiorari denied. Reported below: 137 Fed. Appx. 667. 

No. 05–6624. Cadet v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 272. 

No. 05–6945. Ebersole v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 411 F. 3d 517. 
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No. 05–7011. Rodriguez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 416 F. 3d 123. 

No. 05–7026. Eggers v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 914 So. 2d 883. 

No. 05–7382. Gill v. Missouri. Sup. Ct. Mo. Certiorari de
nied. Reported below: 167 S. W. 3d 184. 

No. 05–7471. Bower v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 145 
Fed. Appx. 879. 

No. 05–7489. Gorman v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–7492. Gooden v. Mathes, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–7493. Fountain v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 420 F. 3d 267. 

No. 05–7495. Owens v. Ingram. C. A. 8th Cir. Certiorari 
denied. 

No. 05–7498. Odum v. Buonassissi. Ct. Sp. App. Md. Cer
tiorari denied. 

No. 05–7501. Sandres v. Louisiana Office of General 
Counsel et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 137 Fed. Appx. 676. 

No. 05–7508. Jackson v. California Commission on Judi

cial Performance et al. C. A. 9th Cir. Certiorari denied. 

No. 05–7511. Arora v. Indernell et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 445. 

No. 05–7515. Moon v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 37 Cal. 4th 1, 117 P. 3d 591. 

No. 05–7519. Larson v. Cooper et al. Sup. Ct. Alaska. 
Certiorari denied. Reported below: 113 P. 3d 1196. 
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No. 05–7531. Collins v. Rowley, Superintendent, Mis

souri Eastern Correctional Center. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7532. Rivera v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–7538. Atamian v. Bahar et al. Sup. Ct. Del. Cer
tiorari denied. Reported below: 886 A. 2d 1277. 

No. 05–7542. Marrow v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. Reported below: 169 S. W. 3d 328. 

No. 05–7545. Nickleberry v. Phelps-Sanders. C. A. 5th 
Cir. Certiorari denied. Reported below: 146 Fed. Appx. 705. 

No. 05–7547. Taylor v. Quarantello et al. Sup. Ct. Fla. 
Certiorari denied. Reported below: 906 So. 2d 1059. 

No. 05–7556. Clay-El v. Schreier, Associate Judge, Cir

cuit Court of Illinois, Cook County, et al. Sup. Ct. Ill. 
Certiorari denied. 

No. 05–7558. Peterson v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 05–7559. Carley v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7562. Dixon v. Illinois Department of Employ

ment Security et al. App. Ct. Ill., 5th Dist. Certiorari de
nied. Reported below: 348 Ill. App. 3d 1109, 868 N. E. 2d 1109. 

No. 05–7563. Cummings v. New York et al. C. A. 2d Cir. 
Certiorari denied. 

No. 05–7566. Dowler v. Saar, Secretary, Maryland De

partment of Public Safety and Correctional Services, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 140 
Fed. Appx. 507. 

No. 05–7576. Winkler v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 126 Fed. Appx. 140. 
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No. 05–7585. Misiak v. Washington et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 993. 

No. 05–7587. Judy H. v. Riverside County Department of 
Public Social Services. Ct. App. Cal., 4th App. Dist., Div. 2. 
Certiorari denied. 

No. 05–7591. Rodriguez v. Spencer, Superintendent, 
Massachusetts Correctional Institution at Norfolk. 
C. A. 1st Cir. Certiorari denied. Reported below: 412 F. 3d 29. 

No. 05–7594. Jackson v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 142 Fed. Appx. 173. 

No. 05–7599. Monnar v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 912 So. 2d 1220. 

No. 05–7601. Emrick v. Ohio. Ct. App. Ohio, Muskingum 
County. Certiorari denied. 

No. 05–7602. Cunningham v. Riley, Deputy Sheriff, 
Mecklenburg County, North Carolina, et al. Ct. App. 
N. C. Certiorari denied. Reported below: 169 N. C. App. 600, 
611 S. E. 2d 423. 

No. 05–7619. Pankow v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 895 So. 2d 1149. 

No. 05–7622. Broxton v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 05–7639. Finley v. California et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 125. 

No. 05–7702. Thomas v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7713. Washington v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 922 So. 2d 145. 

No. 05–7717. Mize v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Chatham County, N. C. Certiorari denied. 

No. 05–7804. Simpson, aka Jenkins v. Minnesota. C. A. 8th 
Cir. Certiorari denied. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

ORDERS 1143 

546 U. S. January 17, 2006 

No. 05–7828. Mathison et ux. v. Swenson et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 730. 

No. 05–7831. Prawira v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 142 Fed. 
Appx. 391. 

No. 05–7893. Gurley v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 906 So. 2d 1264. 

No. 05–7933. Ochoa v. Gonzales, Attorney General. 
C. A. 8th Cir. Certiorari denied. 

No. 05–7938. Jeffrey v. Commissioner of Social Security. 
C. A. 6th Cir. Certiorari denied. 

No. 05–7941. Whitaker v. Virginia. Sup. Ct. Va. Certio
rari denied. 

No. 05–7970. Shmelev v. Dingle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8011. Roman v. Campbell, Superintendent, Al

bany County Correctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 05–8076. Carson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8082. Saccoccia v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8097. Jacob v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–8099. Hinnant v. Merritt et al. C. A. D. C. Cir. 
Certiorari denied. 

No. 05–8106. Page v. Klem, Superintendent, State Cor

rectional Institution at Mahanoy. C. A. 3d Cir. Certio
rari denied. 

No. 05–8107. Love v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8109. Washington v. Minnesota. Ct. App. Minn. 
Certiorari denied. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

1144 OCTOBER TERM, 2005 

January 17, 2006 546 U. S. 

No. 05–8114. Giordano v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 732. 

No. 05–8115. Fuller v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 414 F. 3d 887. 

No. 05–8119. Green v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8120. Houston v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8124. Fortner v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8126. Flores-Seda v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 423 F. 3d 17. 

No. 05–8127. Balsewicz v. Kingston, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 425 F. 3d 1029. 

No. 05–8128. Dock v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 426 F. 3d 269. 

No. 05–8129. Davis v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 417 F. 3d 909. 

No. 05–8130. Ortiz-Merced v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8131. Rich v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 145 Fed. Appx. 486. 

No. 05–8133. Hernandez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 161. 

No. 05–8135. Hatten v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 154 Fed. Appx. 398. 

No. 05–8139. Harkum v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 153. 

No. 05–8140. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 848. 

No. 05–8141. Gray v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 964. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

ORDERS 1145 

546 U. S. January 17, 2006 

No. 05–8142. Howard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 221. 

No. 05–8145. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8148. Bacallao v. Crabb, Judge, United States 
District Court for the Western District of Wisconsin. 
C. A. 7th Cir. Certiorari denied. 

No. 05–8150. Hicks v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 396. 

No. 05–8153. Govan v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 05–8156. Hightower v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8157. Hughes v. Slade, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8167. Garcia v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 101 Fed. Appx. 741. 

No. 05–8168. Hudson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8170. Gladden v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8171. Gomes Rivas et al. v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 132 Fed. Appx. 
818. 

No. 05–8172. Scholes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 173. 

No. 05–8173. Harris v. Bledsoe, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 425 F. 3d 386. 

No. 05–8176. Ebeck v. McFadden, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8180. Ferreira v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–488. Virgilio, Personal Representative of Vir

gilio, et al. v. City of New York, New York, et al. C. A. 
2d Cir. Motion of Henry J. Hyde et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Reported below: 
407 F. 3d 105. 

No. 05–514. Beard, Secretary, Pennsylvania Depart

ment of Corrections, et al. v. Laird. C. A. 3d Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 414 F. 3d 419. 

Rehearing Denied 

No. 04–10264. Colvin v. Curtis, Warden, ante, p. 843; 
No. 05–101. Bradshaw, Warden v. Richey, ante, p. 74; 
No. 05–5063. Godfrey v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 880; 

No. 05–5105. Moya Feliciano v. Florida, ante, p. 883; 
No. 05–5267. Harris v. Smith et al., ante, p. 892; 
No. 05–5283. Hart v. United States, ante, p. 893; 
No. 05–5409. Higgs v. Hanks, Superintendent, Wabash 

Valley Correctional Facility, ante, p. 901; 
No. 05–5423. Gardner v. Crosby, Secretary, Florida De

partment of Corrections, ante, p. 902; 
No. 05–5763. Harper v. Gamble et al., ante, p. 946; and 
No. 05–7176. Price v. United States, ante, p. 1049. Peti

tions for rehearing denied. 

January 19, 2006 
Certiorari Denied 

No. 05–8710 (05A659). Simpson v. North Carolina. Gen. 
Ct. Justice, Super. Ct. Div., Rockingham County, N. C. Applica
tion for stay of execution of sentence of death, presented to The 
Chief Justice, and by him referred to the Court, denied. Cer
tiorari denied. 

January 20, 2006 

Dismissal Under Rule 46 

No. 05–398. Ortiz v. Espinosa-Organista. C. A. 10th Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 405 F. 3d 923. 
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Certiorari Granted—Vacated and Remanded 

No. 04–1315. Long Island Care at Home, Ltd., et al. 
v. Coke. C. A. 2d Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of the De
partment of Labor’s Wage and Hour Advisory Memorandum 
No. 2005–1 (Dec. 1, 2005). Reported below: 376 F. 3d 118. 

Miscellaneous Orders. (See also No. 128, Orig., ante, p. 413.) 

No. 05M46. Bugenig v. Hoopa Valley Tribe et al. Motion 
for leave to file petition for writ of certiorari to the Hoopa Valley 
Tribal Court of Appeals denied. 

No. 05M47. Blair v. California; and 
No. 05M48. Allen v. District Court of Oklahoma, Pitts

burg County. Motions for leave to proceed in forma pauperis 
without affidavits of indigency executed by petitioners granted. 

No. 05M49. Co Quy Duong v. Dretke, Director, Texas 
Department of Criminal Justice, Correctional Institu

tions Division; and 
No. 05M54. Neville v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. Motions to direct the Clerk to file petitions for writs of 
certiorari out of time denied. 

No. 134, Orig. New Jersey v. Delaware. Motion of re
spondent for appointment of a Special Master granted, and it is 
ordered that Ralph I. Lancaster, Esq., of Portland, Me., be ap
pointed Special Master in this case with authority to fix the time 
and conditions for the filing of additional pleadings, to direct sub
sequent proceedings, to summon witnesses, to issue subpoenas, 
and to take such evidence as may be introduced and such as he 
may deem it necessary to call for. The Special Master is directed 
to submit Reports as he may deem appropriate. 

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and 
clerical assistants, the cost of printing his Reports, and all other 
proper expenses, including travel expenses, shall be charged 
against and be borne by the parties in such proportion as the 
Court may hereafter direct. [For earlier order herein, see, e. g., 
ante, p. 1028.] 
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No. 04–1324. Day v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. [Certiorari granted, 
545 U. S. 1164.] Motion of the Solicitor General for leave to par
ticipate in oral argument as amicus curiae and for divided argu
ment granted. 

No. 04–1506. Arkansas Department of Health and 
Human Services et al. v. Ahlborn. C. A. 8th Cir. [Certio
rari granted, 545 U. S. 1165.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 04–1527. S. D. Warren Co. v. Maine Board of Environ

mental Protection et al. Sup. Jud. Ct. Me. [Certiorari 
granted, ante, p. 933.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 04–1528. Randall et al. v. Sorrell et al.; 
No. 04–1530. Vermont Republican State Committee et 

al. v. Sorrell et al.; and 
No. 04–1697. Sorrell et al. v. Randall et al. C. A. 2d 

Cir. [Certiorari granted, 545 U. S. 1165.] Motions of petitioners 
Neil Randall et al. and Vermont Republican State Committee 
et al. for divided argument denied. Motion of respondents Wil
liam H. Sorrell et al. for divided argument granted and for addi
tional time for oral argument denied. 

No. 04–1544. Marshall v. Marshall. C. A. 9th Cir. [Cer
tiorari granted, 545 U. S. 1165.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 04–1618. Northern Insurance Company of New York 
v. Chatham County, Georgia. C. A. 11th Cir. [Certiorari 
granted, ante, pp. 933 and 959.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 04–9728. Samson v. California. Ct. App. Cal., 1st App. 
Dist. [Certiorari granted, 545 U. S. 1165.] Motion of the Solici
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. 
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No. 04–10566. Sanchez-Llamas v. Oregon. Sup. Ct. Ore.; 
and 

No. 05–51. Bustillo v. Johnson, Director, Virginia De

partment of Corrections. Sup. Ct. Va. [Certiorari granted, 
ante, p. 1001.] Motion of petitioner Moises Sanchez-Llamas for 
appointment of counsel granted. Peter Gartlan, Esq., of Salem, 
Ore., is appointed to serve as counsel for petitioner Sanchez-
Llamas in this case. Motion of petitioners to dispense with print
ing the joint appendix granted. 

No. 05–204. League of United Latin American Citizens 
et al. v. Perry, Governor of Texas, et al.; 

No. 05–254. Travis County, Texas, et al. v. Perry, Gover

nor of Texas, et al.; 
No. 05–276. Jackson et al. v. Perry, Governor of Texas, 

et al.; and 
No. 05–439. GI Forum of Texas et al. v. Perry, Governor 

of Texas, et al. D. C. E. D. Tex. [Probable jurisdiction noted, 
ante, p. 1074.] Motion of appellants in Nos. 05–254, 05–276, and 
05–439 for divided argument granted. Time is to be divided as 
follows: 40 minutes for appellants in No. 05–276 and 20 minutes 
for appellants in No. 05–439. Motion of appellants in No. 05–204 
for divided argument denied. 

No. 05–184. Hamdan v. Rumsfeld, Secretary of Defense, 
et al. C. A. D. C. Cir. [Certiorari granted, ante, p. 1002.] Mo
tion of petitioner for order directing the parties to submit supple
mental briefing denied. The Chief Justice took no part in the 
consideration or decision of this motion. 

No. 05–8286. In re Aysisayh; and 
No. 05–8292. In re D’Amario. Petitions for writs of habeas 

corpus denied. 

No. 05–7645. In re Montford. Petition for writ of manda
mus and/or prohibition denied. 

Certiorari Denied 

No. 04–989. Horton et al. v. Bank One, N. A., et al. C. A. 
5th Cir. Certiorari denied. Reported below: 387 F. 3d 426. 

No. 04–1729. LPP Mortgage, Ltd. v. Brinley et al. C. A. 
6th Cir. Certiorari denied. Reported below: 403 F. 3d 415. 
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No. 05–58. Fink et al. v. Barnhart, Commissioner of So

cial Security. C. A. 5th Cir. Certiorari denied. Reported 
below: 123 Fed. Appx. 146. 

No. 05–353. Peabody Western Coal Co. et al. v. Equal 
Employment Opportunity Commission. C. A. 9th Cir. Cer
tiorari denied. Reported below: 400 F. 3d 774. 

No. 05–497. Lukowski et al. v. CSX Transportation, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 416 F. 3d 478. 

No. 05–519. Wirzburger et al. v. Galvin et al. C. A. 1st 
Cir. Certiorari denied. Reported below: 412 F. 3d 271. 

No. 05–635. Smith v. American Airlines, Inc., et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 414 F. 3d 949. 

No. 05–645. Scheibler et vir v. Highmark Blue Shield. 
C. A. 3d Cir. Certiorari denied. 

No. 05–647. Garcia Ramos v. 1199 Health Care Employ

ees Pension Fund et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 413 F. 3d 234. 

No. 05–648. Freedman Seating Co. v. American Seating 
Co. C. A. Fed. Cir. Certiorari denied. Reported below: 420 
F. 3d 1350. 

No. 05–651. Fox v. Florida et al. C. A. 11th Cir. Certio
rari denied. Reported below: 138 Fed. Appx. 194. 

No. 05–652. Irwin v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 872 A. 2d 1271. 

No. 05–653. Bronco Wine Co. et al. v. Jolly, Director, 
California Department of Alcoholic Beverage Control, 
et al. Ct. App. Cal., 3d App. Dist. Certiorari denied. Re
ported below: 129 Cal. App. 4th 988, 29 Cal. Rptr. 3d 462. 

No. 05–707. Shobar et al. v. California et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 134 Fed. Appx. 184. 

No. 05–717. Saporito v. Department of Labor et al. 
C. A. 11th Cir. Certiorari denied. 

No. 05–728. Brother v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. Reported below: 166 S. W. 3d 255. 
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No. 05–760. Kevin Sharp Enterprises, Inc. v. Alabama ex 
rel. Tyson, District Attorney. Ct. Civ. App. Ala. Certiorari 
denied. Reported below: 923 So. 2d 1117. 

No. 05–781. Planesi v. Peters, Register of Copyrights, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 05–803. Jiles v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 746. 

No. 05–811. Bullard v. Inkster Housing and Redevelop

ment Commission et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 126 Fed. Appx. 718. 

No. 05–6282. Azeez v. Rubenstein, Commissioner, West 
Virginia Division of Corrections, et al. C. A. 4th Cir. Cer
tiorari denied. Reported below: 131 Fed. Appx. 412. 

No. 05–6773. Cortez v. Ryan, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 130 Fed. Appx. 131. 

No. 05–7103. Garcia-Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 136 Fed. Appx. 685. 

No. 05–7207. Frazier v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 408 F. 3d 1102. 

No. 05–7606. Holly v. Patrianakos et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 883. 

No. 05–7607. Holly v. Woolfolk et al. C. A. 7th Cir. Cer
tiorari denied. Reported below: 415 F. 3d 678. 

No. 05–7629. Hernandez v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 05–7648. Koger v. Florida et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 327. 

No. 05–7654. Roberts v. Roberts, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–7676. Sillick v. Ault, Warden. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7679. Akmal v. Rawers, Warden. C. A. 9th Cir. 
Certiorari denied. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

1152 OCTOBER TERM, 2005 

January 23, 2006 546 U. S. 

No. 05–7680. Akmal v. Rawers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7681. Akmal v. Rawers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7683. Bradberry v. Schriro, Director, Arizona 
Department of Corrections, et al. C. A. 9th Cir. Certio
rari denied. Reported below: 133 Fed. Appx. 374. 

No. 05–7686. Setzke v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 05–7695. Kegel v. Chanos, Attorney General of Ne

vada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 145 Fed. Appx. 587. 

No. 05–7701. Thomas v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7711. Weizenecker v. Helling, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 143 Fed. 
Appx. 814. 

No. 05–7764. Patkins v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 05–7775. Lacy v. Berge, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–7794. Gonzalez v. Schriro, Director, Arizona De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 146 Fed. Appx. 126. 

No. 05–7801. Pfeffer v. McBride, Warden. Cir. Ct. Jack
son County, W. Va. Certiorari denied. 

No. 05–7823. Mogul et al. v. Gerds et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7842. Thacker v. Kentucky. Sup. Ct. Ky. Certio
rari denied. 

No. 05–7845. Brunk v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 
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No. 05–7854. Bowling v. Kentucky. Sup. Ct. Ky. Certio
rari denied. Reported below: 168 S. W. 3d 2. 

No. 05–7859. Green v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7876. Durden v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 911 So. 2d 102. 

No. 05–7880. Drayton v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7882. Scott v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7897. Heath v. Roberts, Warden, et al. C. A. 10th 
Cir. Certiorari denied. 

No. 05–7910. Beckley v. Miner, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 125 Fed. Appx. 385. 

No. 05–7924. Nixon v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 907 So. 2d 1177. 

No. 05–7958. Petschow v. Colorado. Ct. App. Colo. Cer
tiorari denied. Reported below: 119 P. 3d 495. 

No. 05–7972. Singleton v. Crosby, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7997. Tolliver v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. 

No. 05–8029. Wangul v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–8081. Sveum v. Smith, Warden. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8089. Stacey v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 15. 

No. 05–8177. Gibbs v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 132 Fed. Appx. 502. 
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No. 05–8181. Walker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 189. 

No. 05–8182. Cannon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 937. 

No. 05–8185. Torres Gonzales v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–8189. Horton v. Martin et al.; Horton v. Shull 
et al.; and Horton v. Brownlee. C. A. 4th Cir. Certiorari 
denied. Reported below: 142 Fed. Appx. 185 (first and second 
judgments) and 190 (third judgment). 

No. 05–8191. Gates, aka Hayes v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–8192. Hickmon v. Alpert. C. A. 11th Cir. Certio
rari denied. 

No. 05–8196. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8198. Gray v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 410 F. 3d 338. 

No. 05–8199. Medina v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 32. 

No. 05–8200. Lincoln v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 634. 

No. 05–8202. Luebbert v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 411 F. 3d 602. 

No. 05–8203. Hackney v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 542. 

No. 05–8204. Goff v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 155 Fed. Appx. 773. 

No. 05–8205. Nichols v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 149. 

No. 05–8206. Perez v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 98. 
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No. 05–8207. Hernandez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 624. 

No. 05–8208. Flenoid v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 415 F. 3d 974. 

No. 05–8210. Bell v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 216. 

No. 05–8213. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8214. Avendano v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 934. 

No. 05–8215. Lasko v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 530. 

No. 05–8216. Rodriguez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 993. 

No. 05–8217. Rodriguez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8218. Smith v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 423 F. 3d 1164. 

No. 05–8219. Diallo Sebastiao v. United States. C. A. 3d 
Cir. Certiorari denied. 

No. 05–8223. Vazquez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8224. Williams v. United States District Court 
for the Eastern District of Virginia. C. A. 4th Cir. Cer
tiorari denied. Reported below: 144 Fed. Appx. 343. 

No. 05–8225. Timothy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 741. 

No. 05–8226. Terrazas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 689. 

No. 05–8229. Cruz v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 423 F. 3d 1119. 

No. 05–8230. Correa v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 504. 
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No. 05–8231. Erhart v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 415 F. 3d 965. 

No. 05–8232. Cortez-Villanueva v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 145 Fed. Appx. 87. 

No. 05–8233. Young v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8234. Martin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 422 F. 3d 597. 

No. 05–8237. Dobson v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05– 8239. Villagomez-Corona v. United States; 
Garcia-Torres v. United States; Valencia-Espindola v. 
United States; and Velasquez-Reyes, aka Alvarado-

Hernandez v. United States. C. A. 9th Cir. Certiorari de
nied. Reported below: 427 F. 3d 1227 (fourth judgment); 168 Fed. 
Appx. 144 (third judgment). 

No. 05–8240. Jones v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 122 Fed. Appx. 86. 

No. 05–8241. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 425 F. 3d 478. 

No. 05–8242. Vela-Salinas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 150 Fed. Appx. 309. 

No. 05–8243. Varacalli v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 05–8244. Young v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–8246. Zawadzki v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8247. Walton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 199. 

No. 05–8249. Levy v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 154 Fed. Appx. 124. 
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No. 05–8251. Jones v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 150 Fed. Appx. 208. 

No. 05–8261. Alvarez-Bravo v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–8262. Block v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 904. 

No. 05–365. Seegars et al. v. Gonzales, Attorney Gen

eral, et al. C. A. D. C. Cir. Certiorari denied. The Chief 
Justice took no part in the consideration or decision of this peti
tion. Reported below: 396 F. 3d 1248. 

No. 05–566. Dimick, Chairperson, Minnesota Board on 
Judicial Standards, et al. v. Republican Party of Minne

sota et al. C. A. 8th Cir. Motion of Missouri Bar for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re
ported below: 416 F. 3d 738. 

No. 05–638. Mileikowsky v. Tenet Healthsystem et al. 
Ct. App. Cal., 2d App. Dist. Motion of Association of American 
Physicians & Surgeons, Inc., et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 128 Cal. 
App. 4th 531, 27 Cal. Rptr. 3d 171. 

No. 05–686. Roper, Superintendent, Potosi Correc

tional Center v. White. C. A. 8th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de
nied. Reported below: 416 F. 3d 728. 

No. 05–763. Research In Motion, Ltd. v. NTP, Inc. C. A. 
Fed. Cir. Motions of Intel Corporation, Canadian Chamber of 
Commerce et al., and Government of Canada for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 418 F. 3d 1282. 

No. 05–8002. Elledge v. Florida. Sup. Ct. Fla. Certiorari 
denied. Justice Breyer would grant the petition for writ of 
certiorari. Reported below: 911 So. 2d 57. 

Rehearing Denied 

No. 04–631. Wagnon, Secretary, Kansas Department of 
Revenue v. Prairie Band Potawatomi Nation, ante, p. 95; 
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No. 04–10630. In re Glagola, ante, p. 809; 
No. 04–10753. Lebar v. Monroe County Children and 

Youth Services et al., ante, p. 869; 
No. 05–403. Yee v. Shiawassee County, Michigan, et al., 

ante, p. 1034; 
No. 05–429. Brown v. Aames Capital Corp. et al., ante, 

p. 1061; 
No. 05–5207. Jackman v. United States, ante, p. 889; 
No. 05–5490. Jones v. United States, ante, p. 906; 
No. 05–6510. Benavides v. McGrath, Warden, ante, p. 1006; 
No. 05–6695. Masiarczyk v. Johnson et al., ante, p. 1041; 
No. 05–6740. Gant v. United States, ante, p. 1043; 
No. 05–7178. Jones v. South Carolina et al., ante, 

p. 1078; and 
No. 05–7307. Levon v. United States, ante, p. 1053. Peti

tions for rehearing denied. 

January 24, 2006 

Miscellaneous Orders 

No. 05A660. Hill v. Florida. Application for stay of execu
tion of sentence of death, presented to Justice Kennedy, and 
by him referred to the Court, denied. 

No. 05–8780 (05A673). In re Hill. Application for stay of 
execution of sentence of death, presented to Justice Kennedy, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

January 25, 2006 
Certiorari Granted 

No. 05–8794 (05A676). Hill v. Crosby, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Applica
tion for stay of execution of sentence of death, presented to Jus

tice Kennedy, and by him referred to the Court, granted. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Petitioner’s brief to be filed with the Clerk 
and served upon opposing counsel on or before 3 p.m., Monday, 
March 6, 2006. Respondents’ brief to be filed with the Clerk and 
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served upon opposing counsel on or before 3 p.m., Monday, April 
3, 2006. Reply brief, if any, to be filed with the Clerk and served 
upon opposing counsel on or before 3 p.m., Monday, April 17, 2006. 
The stay shall terminate upon the sending down of the judgment 
of this Court. Reported below: 437 F. 3d 1084. 

Certiorari Denied 

No. 05–8752 (05A664). Dudley v. Texas. Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, pre
sented to Justice Scalia, and by him referred to the Court, 
denied. Certiorari denied. 

January 26, 2006 
Certiorari Denied 

No. 05–8824 (05A679). Bieghler v. Indiana. Sup. Ct. Ind. 
Application for stay of execution of sentence of death, presented 
to Justice Stevens, and by him referred to the Court, denied. 
Certiorari denied. Justice Stevens and Justice Ginsburg 
would grant the application for stay of execution. Reported 
below: 839 N. E. 2d 691. 

January 27, 2006 
Miscellaneous Order 

No. 05A684. Donahue, Commissioner, Indiana Depart

ment of Corrections, et al. v. Bieghler. Application to va
cate the stay of execution of sentence of death entered by the 
United States Court of Appeals for the Seventh Circuit on Janu
ary 26, 2006, presented to Justice Stevens, and by him referred 
to the Court, granted. Justice Stevens, Justice Ginsburg, 
and Justice Breyer would deny the application to vacate the 
stay of execution. 

January 31, 2006 

Miscellaneous Orders 

No. 05A692 (05–8895). Rutherford v. Crosby, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Kennedy, and by him referred to the Court, granted 
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pending the disposition of the petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay shall 
terminate automatically. In the event the petition for writ of 
certiorari is granted, the stay shall terminate upon the sending 
down of the judgment of this Court. Justice Alito took no 
part in the consideration or decision of this application. 

No. 05A695. Crawford, Director, Missouri Department 
of Corrections, et al. v. Taylor. Application to vacate the 
stay of execution of sentence of death entered by the United 
States Court of Appeals for the Eighth Circuit on January 29, 
2006, presented to Justice Thomas, and by him referred to the 
Court, denied. Justice Alito took no part in the consideration 
or decision of this application. 

No. 05A696. Elizalde v. Livingston, Executive Director, 
Texas Department of Criminal Justice, et al. Application 
for stay of execution of sentence of death, presented to Justice 
Scalia, and by him referred to the Court, denied. Justice 
Alito took no part in the consideration or decision of this 
application. 

No. 05–8896 (05A693). In re Rutherford. Application for 
stay of execution of sentence of death, presented to Justice Ken

nedy, and by him referred to the Court, denied. Petition for 
writ of habeas corpus denied. Justice Alito took no part in 
the consideration or decision of this application and this petition. 

Certiorari Denied 

No. 05–8795 (05A677). Rutherford v. Crosby, Secretary, 
Florida Department of Corrections. Sup. Ct. Fla. Appli
cation for stay of execution of sentence of death, presented to 
Justice Kennedy, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 921 So. 2d 629. 

No. 05–8887 (05A691). Rutherford v. Florida. Sup. Ct. 
Fla. Application for stay of execution of sentence of death, pre
sented to Justice Kennedy, and by him referred to the Court, 
denied. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this application and this petition. Re
ported below: 926 So. 2d 1100. 
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February 1, 2006 

Miscellaneous Orders. (For Court’s order making allotment of 
Justices, see ante, p. vi.) 

No. 05A699. Crawford, Director, Missouri Department 
of Corrections, et al. v. Taylor. Application to vacate the 
stay of execution of sentence of death entered by the United 
States Court of Appeals for the Eighth Circuit on January 31, 
2006, presented to Justice Thomas, and by him referred to the 
Court, denied. 

No. 05A705. Crawford, Director, Missouri Department 
of Corrections, et al. v. Taylor. Application to vacate the 
stay of execution of sentence of death entered by the United 
States Court of Appeals for the Eighth Circuit on February 1, 
2006, presented to Justice Alito, and by him referred to the 
Court, denied. The Chief Justice, Justice Scalia, and Jus

tice Thomas would grant the application to vacate the stay of 
execution. 

Certiorari Denied 

No. 05–8919 (05A694). Taylor v. Crawford, Director, Mis

souri Department of Corrections, et al. Sup. Ct. Mo. Ap
plication for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this application and this petition. 

February 8, 2006 
Miscellaneous Order 

No. 05–9143 (05A730). In re Neville. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 05–9136 (05A728). Neville v. Livingston, Executive 
Director, Texas Department of Criminal Justice, et al. 
C. A. 5th Cir. Application for stay of execution of sentence of 
death, presented to Justice Scalia, and by him referred to the 
Court, denied. Certiorari denied. Reported below: 440 F. 3d 
221. 
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February 15, 2006 

Dismissal Under Rule 46 

No. 05–924. Mallinckrodt, Inc., et al. v. Masimo Corp. 
C. A. Fed. Cir. Certiorari dismissed under this Court’s Rule 46.1. 
Reported below: 147 Fed. Appx. 158. 

Miscellaneous Order 

No. 05A747. Smith v. Livingston, Executive Director, 
Texas Department of Criminal Justice, et al. Application 
for stay of execution of sentence of death, presented to Justice 
Scalia, and by him referred to the Court, denied. 

February 16, 2006 

Dismissal Under Rule 46 

No. 05–603. Boyd v. Wisdom et al.; and 
No. 05–780. Wisdom et al. v. Lee, Burns, Cossell & 

Kuehn, LLP, et al. C. A. 7th Cir. Certiorari dismissed under 
this Court’s Rule 46.1. Reported below: 414 F. 3d 715. 

February 17, 2006 

Miscellaneous Orders 

No. 04–473. Garcetti et al. v. Ceballos. C. A. 9th Cir. 
[Certiorari granted, 543 U. S. 1186.] Case restored to the calen
dar for reargument. 

No. 04–1034. Rapanos et al. v. United States; and 
No. 04–1384. Carabell et al. v. United States Army 

Corps of Engineers et al. C. A. 6th Cir. [Certiorari 
granted, ante, p. 932.] Motion of Jerome B. Carr, Ph.D., for 
leave to file a brief as amicus curiae out of time denied. Motion 
of Donald Harkins for leave to file a brief as amicus curiae 
granted. 

No. 04–1327. Holmes v. South Carolina. Sup. Ct. S. C. 
[Certiorari granted, 545 U. S. 1164.] Motion of Kansas et al. for 
leave to participate in oral argument as amici curiae and for 
divided argument granted. 
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No. 04–1704. DaimlerChrysler Corp. et al. v. Cuno et 
al.; and 

No. 04–1724. Wilkins, Tax Commissioner for the State 
of Ohio, et al. v. Cuno et al. C. A. 6th Cir. [Certiorari 
granted, 545 U. S. 1165.] Motion of petitioners for divided ar
gument granted. Time is to be divided as follows: 15 minutes 
for petitioners in No. 04–1704, and 15 minutes for petitioners in 
No. 04–1724. 

No. 05–204. League of United Latin American Citizens 
et al. v. Perry, Governor of Texas, et al.; 

No. 05–254. Travis County, Texas, et al. v. Perry, Gover

nor of Texas, et al.; 
No. 05–276. Jackson et al. v. Perry, Governor of Texas, 

et al.; and 
No. 05–439. GI Forum of Texas et al. v. Perry, Governor 

of Texas, et al. D. C. E. D. Tex. [Probable jurisdiction noted, 
ante, p. 1074.] Motion of the Solicitor General for leave to partici
pate in oral argument as amicus curiae and for divided argu
ment granted. 

February 20, 2006 

Miscellaneous Order 

No. 05–9283 (05A762). In re Morales. Application for stay 
of execution of sentence of death, presented to Justice Kennedy, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 05–9291 (05A763). Morales v. Hickman, Secretary, 
California Department of Corrections, et al. C. A. 9th 
Cir. Application for stay of execution of sentence of death, pre
sented to Justice Kennedy, and by him referred to the Court, 
denied. Certiorari denied. Reported below: 438 F. 3d 926. 

February 21, 2006 

Certiorari Granted—Vacated and Remanded. (See also No. 04– 
1095, ante, p. 450; and No. 05–379, ante, p. 454.) 

No. 04–1322. Vazquez-Valentin v. Santiago-Diaz, Individ

ually and as Mayor of Toa Baja, Puerto Rico, et al. C. A. 
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1st Cir. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Unitherm Food Sys
tems, Inc. v. Swift-Eckrich, Inc., ante, p. 394. Reported below: 
385 F. 3d 23. 

No. 05–6476. Andrade v. Gonzales, Attorney General, 
et al. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va
cated, and case remanded for further consideration in light of 8 
U. S. C. § 1252(a)(2)(D). Reported below: 134 Fed. Appx. 729. 

Certiorari Dismissed 

No. 05–8103. Magee v. United States District Court for 
the Northern District of California. C. A. 9th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 05A524. Chilingirian v. United States; and 
No. 05A594. Leja v. United States. Applications for bail, 

addressed to Justice Scalia and referred to the Court, denied. 

No. 05A651. Lopez v. Texas. Ct. App. Tex., 4th Dist. Ap
plication for stay, addressed to Justice Souter and referred to 
the Court, denied. 

No. D–2420. In re Discipline of Simuro. Valerie Theresa 
Simuro, of Brooklyn, N. Y., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2421. In re Discipline of Rostoker. Michael David 
Rostoker, of Boulder Creek, Cal., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
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days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2422. In re Discipline of Tenenbaum. Joel David 
Tenenbaum, of Greenville, Del., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2423. In re Discipline of Israel. Kenneth Tre
mayne Israel, of Marietta, Ga., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2424. In re Discipline of Roberts. Barry Gordon 
Roberts, of Atlanta, Ga., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2425. In re Discipline of Ayele. Mikre-Michael 
Ayele, of Arlington, Va., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2426. In re Discipline of Zameck. Harvey Jason 
Zameck, of Southfield, Mich., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 05M50. Schafler v. Newsome, Chief Bankruptcy 
Judge, United States Bankruptcy Court for the North

ern District of California, et al. Motion to direct the Clerk 
to file petition for writ of certiorari out of time denied. Justice 
Breyer took no part in the consideration or decision of this 
motion. 

No. 05M51. Taylor v. Ingles Markets, Inc.;

No. 05M52. Carrow v. Nevada;

No. 05M53. Price v. Phoenix Home Life Mutual et al.;

No. 05M55. Wesley v. United States;




546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

1166 OCTOBER TERM, 2005 

February 21, 2006 546 U. S. 

No. 05M56. Meehan v. Pennsylvania Board of Probation 
and Parole et al.; 

No. 05M57. Cotton v. United States; 
No. 05M60. Barker v. Bellamy; and 
No. 05M61. Bellomo v. United States. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 05M58. Dunkle v. California. Motion for leave to pro
ceed in forma pauperis without an affidavit of indigency executed 
by petitioner granted. 

No. 05M59. Lentz v. United States. Motion for leave to 
file petition for writ of certiorari under seal with redacted copies 
for the public record granted. 

No. 105, Orig. Kansas v. Colorado. Motion of the Special 
Master for interim fees and expenses granted, and the Special 
Master is awarded a total of $57,761.43 for the period December 
1, 2004, through December 31, 2005, to be paid equally by the 
parties. [For earlier order herein, see, e. g., 543 U. S. 1046.] 

No. 133, Orig. Arkansas v. Oklahoma. Motion for leave to 
file bill of complaint denied. 

No. 04–607. Laboratory Corporation of America Hold

ings, dba LabCorp v. Metabolite Laboratories, Inc., et al. 
C. A. Fed. Cir. [Certiorari granted, ante, p. 999.] Motion of the 
Solicitor General for leave to participate in oral argument as ami
cus curiae and for divided argument granted. The Chief Jus

tice took no part in the consideration or decision of this motion. 

No. 05–83. Washington v. Recuenco. Sup. Ct. Wash. 
[Certiorari granted, ante, p. 960.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 05–184. Hamdan v. Rumsfeld, Secretary of Defense, 
et al. C. A. D. C. Cir. [Certiorari granted, ante, p. 1002.] Mo
tion of former Federal Judges Shirley M. Hufstedler and William 
A. Norris for leave to file a brief as amici curiae granted. Mo
tion of petitioner for leave to file surreply regarding respondents’ 
motion to dismiss granted. Further consideration of respondents’ 
motion to dismiss for lack of jurisdiction deferred to the hearing 
of the case on the merits. A total of 90 minutes is allotted for 
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oral argument. The Chief Justice took no part in the consider
ation or decision of these motions. 

No. 05–416. Woodford et al. v. Ngo. C. A. 9th Cir. [Cer
tiorari granted, ante, p. 1015.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 05–5992. Zedner v. United States. C. A. 2d Cir. 
[Certiorari granted, ante, p. 1085.] Motion of petitioner for ap
pointment of counsel granted. Edward S. Zas, Esq., of New 
York, N. Y., is appointed to serve as counsel for petitioner in 
this case. 

No. 05–7032. Roller v. Williams, Warden. Super. Ct. 
Baldwin County, Ga. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, 
p. 1086] denied. 

No. 05–7916. Thompson v. Merit Systems Protection 
Board. C. A. Fed. Cir. Motion of petitioner for reconsidera
tion of order denying leave to proceed in forma pauperis [ante, 
p. 1137] denied. 

No. 05–8580. Bowen v. Commissioner of Internal Reve

nue. C. A. 11th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until March 14, 
2006, within which to pay the docketing fee required by Rule 
38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 05–572. In re Grand Jury Proceedings. C. A. 3d Cir. 
Motion of the Solicitor General for leave to file a brief in opposi
tion under seal with redacted copies for the public record granted. 
Petition for writ of common-law certiorari denied. Justice 
Alito took no part in the consideration or decision of this 
petition. 

No. 05–8458. In re Williams; 
No. 05–8463. In re Williams; 
No. 05–8465. In re Tidwell; 
No. 05–8473. In re Brown; 
No. 05–8486. In re Torres; 
No. 05–8487. In re Moreno Valencia; 
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No. 05–8488. 
No. 05–8489. 
No. 05–8490. 
No. 05–8491. 
No. 05–8492. 
No. 05–8493. 
No. 05–8494. 
No. 05–8495. 
No. 05–8524. 
No. 05–8525. 
No. 05–8526. 
No. 05–8527. 
No. 05–8528. 
No. 05–8529. 
No. 05–8530. 
No. 05–8531. 
No. 05–8532. 
No. 05–8533. 
No. 05–8603. 
No. 05–8645. 
No. 05–8646. 
No. 05–8708. 
No. 05–8716. 
No. 05–8783. 
No. 05–8821. 
No. 05–8842. 
No. 05–8861. 
No. 05–8877. 
No. 05–8879. 
No. 05–8883. 
No. 05–8888. 

corpus denied. 

No. 05–689. 
No. 05–725. 
No. 05–732. 
No. 05–747. 
No. 05–8088. 
No. 05–8178. 
No. 05–8554. 

mus denied. 

OCTOBER TERM, 2005 

February 21, 2006 546 U. S. 

In re Revelo Moreno;

In re Segura Montano;

In re Riascos;

In re Ortiz;

In re Salas Estupinan;

In re Domingo Lopez;

In re Gonzalez Murillo;

In re Campaz;

In re Vargas;

In re Cuero Hurtado;

In re Sinisterra Astudillo;

In re Aloma;

In re Campaz Hurtado;

In re Caicedo;

In re Arroyo;

In re Estupinan;

In re Garcia Estupinan;

In re Enriquez;

In re DePineda;

In re Abed;

In re Abed;

In re Mathis;

In re Sanders;

In re Sanchez;

In re Williams;

In re Upshaw;

In re Kim;

In re DeVeaux;

In re Carter;

In re Mahle; and

In re Newman. Petitions for writs of habeas


In re Clements; 
In re Liverman; 
In re Sina; 
In re Gibbons; 

In re Rivera; 
In re Howard; and 
In re Saldana. Petitions for writs of manda
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No. 05–8472. In re Andrews. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 05–380. Gonzales, Attorney General v. Carhart 
et al. C. A. 8th Cir. Certiorari granted. Reported below: 
413 F. 3d 791. 

No. 05–608. MedImmune, Inc. v. Genentech, Inc., et al. 
C. A. Fed. Cir. Certiorari granted. Reported below: 427 F. 3d 
958. 

No. 05–705. Global Crossing Telecommunications, Inc. v. 
Metrophones Telecommunications, Inc. C. A. 9th Cir. Cer
tiorari granted limited to Question 1 presented by the petition. 
Reported below: 423 F. 3d 1056. 

No. 05–6551. Cunningham v. California. Ct. App. Cal., 1st 
App. Dist. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted. 

Certiorari Denied. (See also No. 05–572, supra.) 

No. 04–9952. Sepulveda v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 579 Pa. 217, 855 A. 2d 783. 

No. 04–10283. Masterson v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 155 S. W. 3d 167. 

No. 05–266. Perafan Saldarriaga et al. v. Gonzales, At

torney General. C. A. 4th Cir. Certiorari denied. Reported 
below: 402 F. 3d 461. 

No. 05–341. Gregory v. Grace, Superintendent, State 
Correctional Institution at Huntingdon. C. A. 3d Cir. 
Certiorari denied. 

No. 05–377. Hosty et al. v. Carter. C. A. 7th Cir. Certio
rari denied. Reported below: 412 F. 3d 731. 

No. 05–399. Edelson v. CDC Corp. C. A. 7th Cir. Certio
rari denied. Reported below: 405 F. 3d 620. 

No. 05–461. Henderson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 409 F. 3d 1293. 
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No. 05–467. Ramos v. Gonzales, Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 414 F. 3d 800. 

No. 05–477. Double Eagle Hotel & Casino v. National 
Labor Relations Board. C. A. 10th Cir. Certiorari denied. 
Reported below: 414 F. 3d 1249. 

No. 05–492. National Advertising Co. v. City of Miami, 
Florida. C. A. 11th Cir. Certiorari denied. Reported below: 
402 F. 3d 1329. 

No. 05–500. National Advertising Co. v. City of Miami, 
Florida. C. A. 11th Cir. Certiorari denied. Reported below: 
402 F. 3d 1335. 

No. 05–579. Hithon v. Tyson Foods, Inc. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 795. 

No. 05–582. Flying J Inc. et al. v. Comdata Network, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 405 F. 3d 
821. 

No. 05–586. Placer County, California, et al. v. Baldwin 
et al.; and 

No. 05–587. Reed v. Baldwin. C. A. 9th Cir. Certiorari de
nied. Reported below: 418 F. 3d 966. 

No. 05–588. Seven Up Pete Venture, dba Seven Up Pete 
Joint Venture, et al. v. Montana et al. Sup. Ct. Mont. 
Certiorari denied. Reported below: 327 Mont. 306, 114 P. 3d 
1009. 

No. 05–591. City of Vancouver, Washington, et al. v. 
Western States Paving Co., Inc. C. A. 9th Cir. Certiorari 
denied. Reported below: 407 F. 3d 983. 

No. 05–602. AWH Corp. et al. v. Phillips. C. A. Fed. Cir. 
Certiorari denied. Reported below: 415 F. 3d 1303. 

No. 05–610. Wilson v. Delta State University et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 143 Fed. 
Appx. 611. 

No. 05–617. Louisiana Department of Education et al. 
v. Johnson et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 421 F. 3d 342. 
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No. 05–630. West et ux. v. DynCorp et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–664. Shannon v. Newland, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 410 F. 3d 1083. 

No. 05–665. Mateljan et al. v. California. Ct. App. Cal., 
4th App. Dist., Div. 1. Certiorari denied. Reported below: 129 
Cal. App. 4th 367, 28 Cal. Rptr. 3d 506. 

No. 05–670. Craft v. Morton, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–673. Kozub et al. v. City of Pomona, California. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 05–675. Miezin et ux. v. Midwest Express Airlines, 
Inc., et al. Ct. App. Wis. Certiorari denied. Reported below: 
284 Wis. 2d 701, 701 N. W. 2d 626. 

No. 05–678. Kane et al. v. Sulzer Settlement Trust. 
C. A. 6th Cir. Certiorari denied. Reported below: 398 F. 3d 782. 

No. 05–684. Mayo Collaborative Services, Inc. v. Commis

sioner of Revenue of Minnesota. Sup. Ct. Minn. Certiorari 
denied. Reported below: 698 N. W. 2d 408. 

No. 05–685. Purcell, Personal Representative of the 
Estate of Purcell, Deceased v. United States et al. C. A. 
10th Cir. Certiorari denied. Reported below: 137 Fed. Appx. 
158. 

No. 05–687. Braaten v. Thompson et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–692. Renobato v. Merrill Lynch, Pierce, Fen

ner & Smith Inc. et al. C. A. 5th Cir. Certiorari denied. 

No. 05–693. Craig et ux. v. Basheer & Edgemoore et al. 
Sup. Ct. Va. Certiorari denied. 

No. 05–694. Prasoprat v. Benov, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 421 F. 3d 1009. 

No. 05–695. Power Standards Lab, Inc. v. Federal Ex

press Corp. Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 127 Cal. App. 4th 1039, 26 Cal. Rptr. 3d 202. 
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No. 05–696. Creed v. Michigan. Ct. App. Mich. Certio
rari denied. 

No. 05–699. Musgrave v. Wolf. C. A. 2d Cir. Certiorari 
denied. Reported below: 136 Fed. Appx. 422. 

No. 05–700. Daou Systems, Inc., et al. v. Sparling et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 411 F. 3d 
1006. 

No. 05–702. Lenscrafters, Inc., et al. v. Robinson, Com

missioner, Tennessee Department of Health, et al. C. A. 
6th Cir. Certiorari denied. Reported below: 403 F. 3d 798. 

No. 05–704. Rush, as Natural Mother of Rush, a Minor 
v. Illinois Central Railroad Co., aka Canadian National-

Illinois Central Railroad, CN–IC. C. A. 6th Cir. Certio
rari denied. Reported below: 399 F. 3d 705. 

No. 05–708. Satalich v. City of Los Angeles, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 149 Fed. 
Appx. 696. 

No. 05–713. Hartco Engineering, Inc. v. Wang’s Interna

tional, Inc., et al. C. A. Fed. Cir. Certiorari denied. Re
ported below: 142 Fed. Appx. 455. 

No. 05–718. Norman v. BellSouth Intellectual Prop

erty Corp. C. A. 11th Cir. Certiorari denied. Reported 
below: 120 Fed. Appx. 786. 

No. 05–721. Turabo Medical Center, Inc., dba Hospital 
Interamericano de Medicina Avanzada v. Marcano Rivera 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 415 
F. 3d 162. 

No. 05–723. Schriro, Director, Arizona Department of 
Corrections v. Cassett. C. A. 9th Cir. Certiorari denied. 
Reported below: 406 F. 3d 614. 

No. 05–726. Jagodka v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 148 Fed. Appx. 345. 

No. 05–727. Everything For Love, Inc., et al. v. Tender 
Loving Things, Inc. Ct. App. Cal., 1st App. Dist. Certiorari 
denied. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

ORDERS 1173 

546 U. S. February 21, 2006 

No. 05–729. Barcus v. Schneider. C. A. 9th Cir. Certio
rari denied. Reported below: 134 Fed. Appx. 181. 

No. 05–733. Norwegian Cruise Line, Inc. v. Casavant 
et ux. App. Ct. Mass. Certiorari denied. Reported below: 63 
Mass. App. 785, 829 N. E. 2d 1171. 

No. 05–734. Schinzing v. Mid-State Stainless, Inc. C. A. 
8th Cir. Certiorari denied. Reported below: 415 F. 3d 807. 

No. 05–737. Key v. DirecTV, Inc. C. A. 4th Cir. Certiorari 
denied. Reported below: 133 Fed. Appx. 877. 

No. 05–738. Shekoyan v. Sibley International, Inc. 
C. A. D. C. Cir. Certiorari denied. Reported below: 409 F. 
3d 414. 

No. 05–739. Cooke v. United Dairy Farmers, Inc., et al. 
Ct. App. Ohio, Franklin County. Certiorari denied. 

No. 05–740. Wilbur et al. v. Locke, Governor of Wash

ington, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 423 F. 3d 1101. 

No. 05–742. Sims, Sheriff, Rolette County, North Da

kota v. Wright. C. A. 8th Cir. Certiorari denied. Reported 
below: 417 F. 3d 879. 

No. 05–744. Schumpert v. Mancor Carolina, Inc. C. A. 
4th Cir. Certiorari denied. Reported below: 142 Fed. Appx. 786. 

No. 05–745. Piper Jaffray & Co. et al. v. Kaufman, Indi

vidually and as Trustee of the Montana Facial Surgery 
Pension and Profit Plan, et al. Sup. Ct. Mont. Certiorari 
denied. Reported below: 328 Mont. 519, 120 P. 3d 809. 

No. 05–748. Pointer v. DART, Inc. C. A. 8th Cir. Certio
rari denied. Reported below: 417 F. 3d 819. 

No. 05–750. Cummings v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. Reported below: 163 S. W. 3d 772. 

No. 05–752. Touvell v. Ohio Department of Mental Re

tardation and Developmental Disabilities. C. A. 6th Cir. 
Certiorari denied. Reported below: 422 F. 3d 392. 
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No. 05–753. Satalich v. City of Los Angeles, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 149 Fed. 
Appx. 696. 

No. 05–756. Garcia v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–758. Greene v. City of Walla Walla, Washington. 
Sup. Ct. Wash. Certiorari denied. Reported below: 154 Wash. 
2d 722, 116 P. 3d 1008. 

No. 05–761. Deyo v. Connecticut Commissioner of Reve

nue Services. App. Ct. Conn. Certiorari denied. Reported 
below: 89 Conn. App. 903, 875 A. 2d 599. 

No. 05–764. Goeckel et ux. v. Glass. Sup. Ct. Mich. Cer
tiorari denied. Reported below: 473 Mich. 667, 703 N. W. 2d 58. 

No. 05–768. Weinstein, Eisen & Weiss, LLP v. Gill, Chap

ter 11 Trustee, et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 430 F. 3d 1215. 

No. 05–771. Cosio v. Keithly et al. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 889 So. 2d 1017. 

No. 05–772. Schutz v. Wyoming et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 415 F. 3d 1128. 

No. 05–773. Wilmoth et ux. v. Portage County, Ohio, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–774. National Enterprises, Inc., et al. v. Kessler 
et al. Sup. Ct. Ark. Certiorari denied. Reported below: 363 
Ark. 167, 213 S. W. 3d 597. 

No. 05–778. Leak et al. v. New Jersey et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 443. 

No. 05–783. Red v. Roos et al. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. Reported below: 130 Cal. App. 4th 870, 30 
Cal. Rptr. 3d 446. 

No. 05–784. Strassweg et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 143 Fed. Appx. 665. 

No. 05–786. Bach v. Pataki, Governor of New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 408 F. 3d 75. 
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No. 05–788. Abubakar v. Enahoro et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 408 F. 3d 877. 

No. 05–792. Footland v. Gutierrez, Secretary of Com

merce, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 104 Fed. Appx. 312. 

No. 05–794. GMA Accessories, Inc. v. Olivia Miller, Inc. 
C. A. 2d Cir. Certiorari denied. Reported below: 139 Fed. 
Appx. 301. 

No. 05–798. Johnson-Kurek v. Abu-Absi et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 423 F. 3d 590. 

No. 05–799. Visin et al. v. Commissioner of Internal 
Revenue. C. A. 9th Cir. Certiorari denied. Reported below: 
122 Fed. Appx. 363. 

No. 05–800. Southern Union Co. v. Irvin. C. A. 9th Cir. 
Certiorari denied. Reported below: 415 F. 3d 1001 and 423 F. 
3d 1117. 

No. 05–801. Sabo v. Arthur, Sheriff, Arlington County, 
Virginia. C. A. 4th Cir. Certiorari denied. Reported below: 
141 Fed. Appx. 229. 

No. 05–810. Bryant v. Metric Property Management, 
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 142 
Fed. Appx. 809. 

No. 05–814. Disney v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 62 M. J. 46. 

No. 05–819. Fair v. United States. C. A. 11th Cir. Certio
rari denied. Reported below: 144 Fed. Appx. 858. 

No. 05–820. Henderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 416 F. 3d 686. 

No. 05–822. Paladino v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 401 F. 3d 471 and 143 Fed. 
Appx. 716. 

No. 05–829. Mickens et ux. v. Allen Damron Construc

tion Co. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Re
ported below: 890 So. 2d 1139. 
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No. 05–832. Robinson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 416 F. 3d 645. 

No. 05–833. Williams v. Georgia Department of Defense 
National Guard Headquarters et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 134. 

No. 05–835. Popovich v. Cuyahoga County Court of Com

mon Pleas, Domestic Relations Division. C. A. 6th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 424. 

No. 05–840. Rodriguez v. Pennsylvania Department of 
Transportation, Bureau of Driver Licensing. Commw. Ct. 
Pa. Certiorari denied. Reported below: 862 A. 2d 757. 

No. 05–843. Badilla v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 419 F. 3d 1128. 

No. 05–851. City of Los Angeles, California v. Cleve

land et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 420 F. 3d 981. 

No. 05–862. Brown v. Kalina, King County Deputy Pros

ecuting Attorney, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 140 Fed. Appx. 742. 

No. 05–867. R. J. Reynolds Tobacco Co. et al. v. Shewry, 
Director, California Department of Health Services, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 423 
F. 3d 906. 

No. 05–876. Savoca v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 28. 

No. 05–881. Fischer v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 61 M. J. 415. 

No. 05–928. Welp v. United States. C. A. 8th Cir. Certio
rari denied. Reported below: 151 Fed. Appx. 492. 

No. 05–6149. Mincks v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 409 F. 3d 898. 

No. 05–6406. Huff v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 134 Fed. Appx. 697. 
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No. 05–6424. Maltais v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 403 F. 3d 550. 

No. 05–6723. Chiofar v. Washington. Ct. App. Wash. Cer
tiorari denied. Reported below: 124 Wash. App. 1018. 

No. 05–6725. Richardson v. Briley, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 401 F. 3d 794. 

No. 05–6888. Becht v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 403 F. 3d 541. 

No. 05–6889. Wall v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 506. 

No. 05–6895. Wrice v. Pierce, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–6971. Dukes v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 126 Fed. Appx. 185. 

No. 05–7048. Davis v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7100. Whitten v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 Fed. Appx. 839. 

No. 05–7107. Hughes v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 412 
F. 3d 582. 

No. 05–7168. Raiser v. City of Fresno, California. C. A. 
9th Cir. Certiorari denied. 

No. 05–7421. Dickey v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 884, 111 P. 3d 921. 

No. 05–7670. Flowers v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 922 So. 2d 938. 

No. 05–7674. Plummer v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 409 F. 3d 906. 

No. 05–7706. Bermea v. Bensko, Warden. C. A. 7th Cir. 
Certiorari denied. 
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No. 05–7720. James v. Huskins. C. A. 4th Cir. Certiorari 
denied. Reported below: 141 Fed. Appx. 238. 

No. 05–7724. Owsley v. McGuire, Superintendent, Tipton 
Correctional Center, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 05–7725. Young v. Pennsylvania. Super. Ct. Pa. Cer
tiorari denied. Reported below: 876 A. 2d 472. 

No. 05–7727. Thomas v. Evans, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 709. 

No. 05–7728. Voss v. Whorton, Director, Nevada Depart

ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 05–7729. Walker v. Greene, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–7730. Warner v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–7733. Watson v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–7735. Downing v. Ignacio. C. A. 9th Cir. Certiorari 
denied. Reported below: 145 Fed. Appx. 578. 

No. 05–7743. Stephens v. Cottey et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 179. 

No. 05–7755. Matthews v. Kentucky. Sup. Ct. Ky. Certio
rari denied. Reported below: 168 S. W. 3d 14. 

No. 05–7757. Johnson v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 05–7758. James v. Ray. C. A. 4th Cir. Certiorari denied. 
Reported below: 144 Fed. Appx. 345. 

No. 05–7762. Ozenne v. Chase Manhattan Bank et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 137 Fed. 
Appx. 62. 
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No. 05–7765. Murphy v. Hill, Superintendent, Snake 
River Correctional Institution. Ct. App. Ore. Certiorari 
denied. 

No. 05–7768. Jenkins v. Dresnick, Judge, Circuit Court 
of Florida, Dade County, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 147 Fed. Appx. 67. 

No. 05–7771. Day-Petrano v. Florida et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–7787. Boyd v. Florida. Sup. Ct. Fla. Certiorari de
nied. Reported below: 910 So. 2d 167. 

No. 05–7788. Albert v. Jones-Albert. Ct. App. Minn. 
Certiorari denied. 

No. 05–7789. Armstrong v. Iowa. C. A. 8th Cir. Certiorari 
denied. Reported below: 418 F. 3d 924. 

No. 05–7802. Nazarinia v. Washington Mutual Bank, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 152 Fed. 
Appx. 711. 

No. 05–7813. Hinson v. Thompson et al. Ct. App. Tex., 9th 
Dist. Certiorari denied. 

No. 05–7815. Collier v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 05–7817. Curto v. Edmondson et al. C. A. 2d Cir. 
Certiorari denied. 

No. 05–7818. Cerniglia v. Hunter. C. A. 9th Cir. Certio
rari denied. Reported below: 137 Fed. Appx. 48. 

No. 05–7820. Garza Dail v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7826. Masterman v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 852 A. 2d 1250. 

No. 05–7830. Franklin v. Ohio. Ct. App. Ohio, Montgomery 
County. Certiorari denied. 

No. 05–7832. Melton v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 
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No. 05–7833. Mendoza v. McCarger et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 131 Fed. Appx. 543. 

No. 05–7836. Scruggs v. Buss et al. C. A. 7th Cir. Certio
rari denied. Reported below: 138 Fed. Appx. 823. 

No. 05–7844. Arline v. True, Warden. Sup. Ct. Va. Cer
tiorari denied. 

No. 05–7849. Avery v. Campbell, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 05–7852. Beard v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7856. Bowling v. Simpson, Warden; and 
No. 05–8266. Bowling v. Simpson, Warden. C. A. 6th Cir. 

Certiorari denied. Reported below: 422 F. 3d 434. 

No. 05–7860. Franco v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–7862. George v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 905 So. 2d 140. 

No. 05–7863. Hamilton v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 05–7866. Ford v. Appellate Division, Superior Court 
of California, County of Los Angeles. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–7873. Harris v. Uchtman, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–7877. Carter, aka Toney v. Frito-Lay, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 144 Fed. 
Appx. 815. 

No. 05–7879. Cooke v. Summers, Attorney General of 
Tennessee. C. A. 6th Cir. Certiorari denied. 

No. 05–7881. Esquivel Castaneda, aka Castaneda v. 
Texas. Ct. App. Tex., 13th Dist. Certiorari denied. 
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No. 05–7883. Johnson v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. Reported below: 169 S. W. 3d 223. 

No. 05–7884. Barrientes v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 05–7887. White v. Wayne County Circuit Court 
Clerks. C. A. 6th Cir. Certiorari denied. Reported below: 
146 Fed. Appx. 792. 

No. 05–7894. Gonzalez v. Justices of the Municipal 
Court of Boston et al. C. A. 1st Cir. Certiorari denied. 
Reported below: 420 F. 3d 5. 

No. 05–7895. Faison v. Florida Parole and Probation 
Commission et al. C. A. 11th Cir. Certiorari denied. 

No. 05–7896. Herbert v. Jones. C. A. 6th Cir. Certiorari 
denied. 

No. 05–7902. Redford v. Lewis. C. A. 11th Cir. Certio
rari denied. 

No. 05–7903. Redford v. Hamil et al. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–7907. Chrispen v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 912 So. 2d 1239. 

No. 05–7908. Diamond v. Money, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7909. Rubio v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–7914. Poblah v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 05–7919. Jaakkola v. Gotham et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7920. Rodriguez v. Spitzer, Attorney General of 
New York, et al. C. A. 2d Cir. Certiorari denied. 

No. 05–7923. Randle v. California. C. A. 9th Cir. Certio
rari denied. Reported below: 142 Fed. Appx. 977. 
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No. 05–7925. Baca Sanchez v. Kern County Fire Depart

ment et al. Ct. App. Cal., 5th App. Dist. Certiorari denied. 

No. 05–7927. Sanders v. Parrish et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 412. 

No. 05–7930. Serrano v. Fischer, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 412 F. 3d 292. 

No. 05–7931. Mundo v. Commonwealth of the Northern 
Mariana Islands. Sup. Ct. N. Mar. I. Certiorari denied. 

No. 05–7934. Overton v. Burger, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 425 F. 3d 518. 

No. 05–7936. Lopez, fka Gonzalez v. Texas. Ct. App. Tex., 
4th Dist. Certiorari denied. Reported below: 147 S. W. 3d 474. 

No. 05–7940. Williams v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–7943. Epperson v. Irvine. C. A. 8th Cir. Certio
rari denied. 

No. 05–7944. Decay v. Davis, Warden. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–7959. Liggins v. Burger, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 422 F. 3d 642. 

No. 05–7964. Tolliver v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 05–7967. Neely v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 05–7969. Runnels v. Mississippi. Sup. Ct. Miss. Cer
tiorari denied. 

No. 05–7971. Shelby v. Nebraska. Ct. App. Neb. Certio
rari denied. 

No. 05–7974. Mata v. Adams, Warden. C. A. 9th Cir. Cer
tiorari denied. 
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No. 05–7975. Washington v. Court of Appeal of Califor

nia, Second Appellate District. Sup. Ct. Cal. Certiorari 
denied. 

No. 05–7978. McCarty v. Kentucky. Ct. App. Ky. Certio
rari denied. 

No. 05–7979. Bester v. Brockton Housing Authority. 
App. Ct. Mass. Certiorari denied. Reported below: 63 Mass. 
App. 1116, 828 N. E. 2d 66. 

No. 05–7983. Baldauf v. Garoutte et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 137. 

No. 05–7984. Adams v. Minnesota. Ct. App. Minn. Certio
rari denied. 

No. 05–7985. Cumbie v. Krause. Ct. App. N. M. Certio
rari denied. 

No. 05–7989. Johnson v. Hinsley et al. App. Ct. Ill., 4th 
Dist. Certiorari denied. 

No. 05–7993. Ruth v. Gammon, Superintendent, Moberly 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re
ported below: 130 Fed. Appx. 65. 

No. 05–7994. Rowe v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–7999. Bruggeman v. Ohio. Ct. App. Ohio, Auglaize 
County. Certiorari denied. 

No. 05–8000. Bailey v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 05–8001. Beniquez v. West, Superintendent, Elmira 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 05–8004. Deonarine v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 05–8009. Carreon v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 
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No. 05–8012. Ring v. Knecht et al. C. A. 7th Cir. Certio
rari denied. Reported below: 130 Fed. Appx. 51. 

No. 05–8013. Atwell v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 863 A. 2d 1218. 

No. 05–8015. Bonhometre v. Gonzales, Attorney Gen

eral, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
414 F. 3d 442. 

No. 05–8016. Bowman v. Bowman. Cir. Ct. Jackson County, 
W. Va. Certiorari denied. 

No. 05–8019. Purnell v. Michigan. Cir. Ct. Berrien County, 
Mich. Certiorari denied. 

No. 05–8020. Lotharp v. Hunt et al. C. A. 4th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 535. 

No. 05–8022. Lawson v. Hickman, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 05–8028. Wells v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de
nied. Reported below: 417 F. 3d 305. 

No. 05–8032. Thurman v. Dretke, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–8039. Dol v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. 

No. 05–8040. Boger v. Circuit Court of Virginia, Au

gusta County. Sup. Ct. Va. Certiorari denied. 

No. 05–8043. Jackson v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 280 Kan. 16, 118 P. 3d 1238. 

No. 05–8044. Jacobs v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 05–8047. Marti v. Connecticut. App. Ct. Conn. Cer
tiorari denied. Reported below: 89 Conn. App. 241, 872 A. 2d 928. 
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No. 05–8054. Roy v. Coplan, Warden. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–8056. Tracey v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 05–8057. Wilson v. Kansas City Insurance Co. C. A. 
8th Cir. Certiorari denied. Reported below: 143 Fed. Appx. 723. 

No. 05–8061. Vivone v. Kemna, Superintendent, Cross

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 05–8062. Berry v. Morgan, Superintendent, Wash

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 137 Fed. Appx. 952. 

No. 05–8063. Cummings v. City of Philadelphia, Pennsyl

vania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 137 Fed. Appx. 504. 

No. 05–8068. Wilkerson v. Grinnell Corp. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8070. Thompson v. Overton et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8071. Kai Uwe Thier v. Florida. Sup. Ct. Fla. 
Certiorari denied. Reported below: 912 So. 2d 318. 

No. 05–8078. Robinson v. Miller, Superintendent, East

ern New York Corerctional Facility. C. A. 2d Cir. Certio
rari denied. 

No. 05–8079. McMahon v. Lantz, Commissioner, Connecti

cut Department of Correction. App. Ct. Conn. Certiorari 
denied. Reported below: 89 Conn. App. 366, 873 A. 2d 265. 

No. 05–8083. Steele v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 05–8084. Martin v. Roberts et al. C. A. 10th Cir. 
Certiorari denied. 

No. 05–8086. Mobley v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 911 So. 2d 111. 
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No. 05–8091. Bell v. Oklahoma. Ct. Crim. App. Okla. Cer
tiorari denied. 

No. 05–8095. Spottsville v. Ray et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8096. Kimbrough v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–8100. Bishop v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 1158, 883 
N. E. 2d 1148. 

No. 05–8105. McLaughlin v. McBride, Warden. Cir. Ct. 
Greenbriar County, W. Va. Certiorari denied. 

No. 05–8108. Gibbons v. Twigg et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 291. 

No. 05–8110. Frost v. Illes. C. A. 4th Cir. Certiorari de
nied. Reported below: 144 Fed. Appx. 362. 

No. 05–8111. Sexton v. Myers et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–8112. Arceo v. Carey, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 56 Fed. Appx. 376. 

No. 05–8113. De Melo v. Office of Personnel Manage

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 143 
Fed. Appx. 344. 

No. 05–8116. Hampton v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 05–8117. Henderson v. DiGuglielmo, Superintend

ent, State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 138 Fed. 
Appx. 463. 

No. 05–8118. Griggs v. Norris, Director, Arkansas De

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 05–8121. Hurley v. Florida et al. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–8122. Humphrey v. Bradley, Warden. C. A. 5th 
Cir. Certiorari denied. 

No. 05–8123. Higginbotham v. Hickman, Secretary, Cali

fornia Department of Corrections and Rehabilitation. 
C. A. 9th Cir. Certiorari denied. Reported below: 138 Fed. 
Appx. 32. 

No. 05–8125. Ledbetter v. Lantz, Commissioner, Con

necticut Department of Correction. Sup. Ct. Conn. Cer
tiorari denied. Reported below: 275 Conn. 451, 880 A. 2d 160. 

No. 05–8136. Ireland v. Project Management Institute, 
Inc., et al. C. A. 3d Cir. Certiorari denied. Reported below: 
144 Fed. Appx. 935. 

No. 05–8137. Feyenord v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 445 Mass. 72, 833 
N. E. 2d 590. 

No. 05–8143. McCarley v. Mortgage Electronic Regis

tration Systems, Inc. Sup. Ct. Ala. Certiorari denied. 

No. 05–8146. White v. Burdick, Trustee. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8151. Gordon v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 908 So. 2d 681. 

No. 05–8152. Glasscock v. Utah. Ct. App. Utah. Certio
rari denied. 

No. 05–8154. Hicks v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 912 So. 2d 1227. 

No. 05–8155. Gaston v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 05–8158. Henry v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 205. 

No. 05–8159. Grissom v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–8160. Fehling v. Colorado. Ct. App. Colo. Certio
rari denied. 

No. 05–8161. Greer v. Voepel et al. Ct. App. Ariz. Cer
tiorari denied. 

No. 05–8162. Isom v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–8163. Holloman v. Florida. Sup. Ct. Fla. Certio
rari denied. Reported below: 812 So. 2d 317. 

No. 05–8164. Holcomb v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 907 So. 2d 537. 

No. 05–8166. Gutowski v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8169. Gerkin v. Butler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 125 Fed. Appx. 772. 

No. 05–8174. Coates v. City of Philadelphia, Pennsylva

nia. Sup. Ct. Pa. Certiorari denied. 

No. 05–8175. DeShields v. Delaware. Sup. Ct. Del. Cer
tiorari denied. Reported below: 879 A. 2d 591. 

No. 05–8183. Cannedy v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 911 So. 2d 108. 

No. 05–8184. Coleman v. Michigan. Cir. Ct. Ingham 
County, Mich. Certiorari denied. 

No. 05–8186. Hummel v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8188. Gant v. Texas et al. C. A. 5th Cir. Certio
rari denied. Reported below: 123 Fed. Appx. 622. 

No. 05–8190. Gonzales v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 05–8193. Hardesty v. Michigan. Ct. App. Mich. Cer
tiorari denied. 

No. 05–8197. Hart v. Hooks, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 
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No. 05–8201. Jones v. United States; and 
No. 05–8308. Lofton v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 149 Fed. Appx. 954. 

No. 05–8209. Lopez v. Young, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 145 Fed. Appx. 842. 

No. 05–8211. Antonio A. v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 90 Conn. App. 286, 878 
A. 2d 358. 

No. 05–8228. Determann v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 150 Fed. Appx. 623. 

No. 05–8248. Jimenez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 419 F. 3d 34. 

No. 05–8252. Kingsolver v. Colorado. Ct. App. Colo. Cer
tiorari denied. 

No. 05–8254. Lowe v. Shah et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 137 Fed. Appx. 608. 

No. 05–8256. Jones v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 130 Fed. Appx. 702. 

No. 05–8257. Lundquist v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8259. Brown v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 426 F. 3d 32. 

No. 05–8260. Benavides-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 151 Fed. 
Appx. 337. 

No. 05–8263. Bartram v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 407 F. 3d 307. 

No. 05–8264. Brown v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re
ported below: 152 Fed. Appx. 15. 

No. 05–8265. Bell v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 407. 
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No. 05–8267. Acosta v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 421 F. 3d 1195. 

No. 05–8270. Vazquez-Molina v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 149 Fed. Appx. 1. 

No. 05–8274. Winston v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8280. O’Keefe v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 426 F. 3d 274. 

No. 05–8281. Ortiz v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. 

No. 05–8282. Mendoza-Sifuentes v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 309. 

No. 05–8284. Brown v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8287. Bradley v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 881 A. 2d 640. 

No. 05–8288. Brown v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 425. 

No. 05–8289. Perez v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 142 Fed. Appx. 220. 

No. 05–8290. Chaff v. Veach, Warden. C. A. 7th Cir. Cer
tiorari denied. Reported below: 137 Fed. Appx. 899. 

No. 05–8291. Cooper v. Perez, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 41. 

No. 05–8293. Carter v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8294. Carini v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 357 Ill. App. 3d 103, 827 
N. E. 2d 1015. 

No. 05–8299. Small v. United States; and 
No. 05–8591. Green v. United States. C. A. 10th Cir. 

Certiorari denied. Reported below: 423 F. 3d 1164. 
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No. 05–8300. Striet, aka Bakke v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 146 Fed. Appx. 884. 

No. 05–8301. Snyder, aka Ball v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 148 Fed. Appx. 
888. 

No. 05–8303. Jones v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 846. 

No. 05–8304. White v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 129 Fed. Appx. 197. 

No. 05–8305. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 416 F. 3d 464. 

No. 05–8307. Jacobo-Mendoza v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 150 Fed. Appx. 200. 

No. 05–8309. LeForce v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 781. 

No. 05–8310. Jimenez-Jimenez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 150 Fed. Appx. 
826. 

No. 05–8311. Pitt v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 100 Fed. Appx. 890. 

No. 05–8312. Lemuz-Garcia v. United States. C. A. 10th 
Cir. Certiorari denied. 

No. 05–8313. Petsche v. Ulibarri, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 146 Fed. Appx. 
306. 

No. 05–8314. Miller, aka Johnson, aka DeBruin, aka 
Kerns v. United States. C. A. 8th Cir. Certiorari denied. 
Reported below: 419 F. 3d 791. 

No. 05–8315. Reyes v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 266. 

No. 05–8316. Solorzano v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 
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No. 05–8317. Skoczen v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 718. 

No. 05–8318. Shields v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 129 Cal. App. 4th 863, 
29 Cal. Rptr. 3d 71. 

No. 05–8320. Cantu-Rios v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 333. 

No. 05–8322. Estevez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 419 F. 3d 77. 

No. 05–8323. Critten v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–8324. Carter v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8325. Cisneros-Garcia, aka Garcia, aka Cruz v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 159 Fed. Appx. 464. 

No. 05–8326. Estefania-Manuel v. United States. C. A. 
7th Cir. Certiorari denied. 

No. 05–8328. Carpenter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 197. 

No. 05–8332. Mendoza-Alberto v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 220. 

No. 05–8336. Meraz-Amado v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–8339. Sanchez-Rosales v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 155 Fed. Appx. 
421. 

No. 05–8340. Schale v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 34 Kan. App. 2d –––, 113 P. 3d 834. 

No. 05–8341. Street v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8343. Butler v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 813. 
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No. 05–8347. Bolton v. Reed, Warden, et al. (two judg
ments). C. A. 10th Cir. Certiorari denied. Reported below: 
130 Fed. Appx. 225 (second judgment). 

No. 05–8348. Beaird v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 853. 

No. 05–8351. Bailey v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 05–8352. Alcide v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 865. 

No. 05–8353. Sheffield v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 908 So. 2d 1072. 

No. 05–8355. Rodriguez-Gutierrez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 428 F. 3d 201. 

No. 05–8356. Salas v. United States; Torres-Vasquez v. 
United  States;  Sanchez-Flores  v. United  States;  
Gonzalez-Sandoval v. United States; and Covarrubias v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 143 Fed. Appx. 636 (second judgment); 145 Fed. Appx. 491 
(first judgment). 

No. 05–8357. Sanders v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 356 Ill. App. 3d 998, 827 
N. E. 2d 17. 

No. 05–8358. Carillo-Beltran v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 424 F. 3d 845. 

No. 05–8359. Carillo-Banuelos v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 250. 

No. 05–8360. Davis v. United States. Ct. App. D. C. Cer
tiorari denied. 

No. 05–8361. Smith v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8362. McNeill v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 153. 

No. 05–8363. Zammit v. City of New Baltimore Police De

partment. Ct. App. Mich. Certiorari denied. 
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No. 05–8364. West v. Crosby, Secretary, Florida Depart

ment of Corrections. C. A. 11th Cir. Certiorari denied. Re
ported below: 151 Fed. Appx. 820. 

No. 05–8365. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8366. Walker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 428 F. 3d 1165. 

No. 05–8368. Valenzuela-Luna v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 152 Fed. Appx. 335. 

No. 05–8369. Navarrete v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 329. 

No. 05–8372. Austin v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 426 F. 3d 1266. 

No. 05–8373. Brown v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–8375. Murray v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8377. One Male Juvenile v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 213. 

No. 05–8378. Medina-Torres v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 151 Fed. Appx. 345. 

No. 05–8379. Montenegro-Recinos v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 424 F. 3d 715. 

No. 05–8381. O’Halloran v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 137 Fed. Appx. 373. 

No. 05–8382. Winters v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 411 F. 3d 967. 

No. 05–8383. Wilson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 767. 

No. 05–8385. Ciriaco v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 121 Fed. Appx. 907. 

No. 05–8386. Jenkins et al. v. Clerk, United States Dis

trict Court for the Southern District of Florida. C. A. 
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11th Cir. Certiorari denied. Reported below: 150 Fed. Appx. 
988. 

No. 05–8389. Villarreal-Medina v. United States; and De 
Los Santos v. United States. C. A. 5th Cir. Certiorari de
nied. Reported below: 151 Fed. Appx. 324 (first judgment); 152 
Fed. Appx. 375 (second judgment). 

No. 05–8390. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 88. 

No. 05–8391. Vasquez-Alejos, aka Maya-Galvan v. United 
States; Ramirez-Santana v. United States; and Nieves-

Alvarez v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 144 Fed. Appx. 440 (second judgment) and 441 
(first judgment); 150 Fed. Appx. 338 (third judgment). 

No. 05–8393. Thibodeaux v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 308. 

No. 05–8397. Delgado v. Morgan, Superintendent, Wash

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 150 Fed. Appx. 647. 

No. 05–8399. Ransom v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8402. Belmonte-Martin v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 311. 

No. 05–8403. Bates v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 693. 

No. 05–8404. Bolte v. Koscove et al. C. A. 7th Cir. Cer
tiorari denied. Reported below: 156 Fed. Appx. 834. 

No. 05–8405. Branch v. Board of Education of the City 
of New York et al. C. A. 2d Cir. Certiorari denied. Re
ported below: 110 Fed. Appx. 200. 

No. 05–8406. Boos v. United States. C. A. 7th Cir. Certio
rari denied. 

No. 05–8407. Barnett v. Bledsoe, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 158 Fed. Appx. 441. 
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No. 05–8408. Lira-Lopez, aka Uscanga-Hernandez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 149 Fed. Appx. 318. 

No. 05–8409. Matute v. United States; Pineda-Rodriguez 
v. United States; Escobar-Reyes v. United States; and Ro

driguez Rodriguez v. United States. C. A. 5th Cir. Certio
rari denied. Reported below: 153 Fed. Appx. 284 (second judg
ment), 291 (first judgment), and 299 (third judgment); 162 Fed. 
Appx. 273 (fourth judgment). 

No. 05–8410. Lozado-Aquino v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8411. Jacobo v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–8413. Maness v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 139 F. 3d 780. 

No. 05–8414. Martin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 649. 

No. 05–8415. Lowe v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8416. Lewis v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8418. Peterson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 123 Fed. Appx. 385. 

No. 05–8419. Masse v. Knowles, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 05–8420. Matlock v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–8424. Pryor v. United States. C. A. 10th Cir. Cer
tiorari denied. 

No. 05–8425. McCarty v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–8427. Lucas v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 169. 
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No. 05–8428. Thomas v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 883 A. 2d 156. 

No. 05–8430. Ebron v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8431. Diaz-Perez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 310. 

No. 05–8434. Montgomery v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 152 Fed. Appx. 822. 

No. 05–8437. Perez-Aguirre v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 148 Fed. Appx. 744. 

No. 05–8441. Senger v. New Jersey State Parole Board. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 05–8443. Shea v. United States. C. A. 1st Cir. Certio
rari denied. Reported below: 137 Fed. Appx. 373. 

No. 05–8447. Martin v. Central States Emblems, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 150 Fed. 
Appx. 852. 

No. 05–8448. Joshua v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 305 F. 3d 352. 

No. 05–8451. Juda v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 775. 

No. 05–8455. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 362. 

No. 05–8456. Tapp v. United States District Court for 
the Northern District of New York. C. A. 2d Cir. Certio
rari denied. 

No. 05–8459. Taylor v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8460. Tinsley v. Court of Common Pleas of Penn

sylvania, Philadelphia County. Sup. Ct. Pa. Certiorari 
denied. 

No. 05–8461. White v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 416 F. 3d 634. 
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No. 05–8466. Moreno v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 339. 

No. 05–8468. Peguero-Sosa v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8469. McCallum v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 938. 

No. 05–8474. Bell v. Adams, Warden, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 362. 

No. 05–8476. Lerma-Vela v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 345. 

No. 05–8478. Chambers v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8481. Determann v. Oregon. Ct. App. Ore. Certio
rari denied. 

No. 05–8482. Lafond v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–8483. Lewis v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 139 Fed. Appx. 570. 

No. 05–8484. Milton v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 141 Fed. Appx. 106. 

No. 05–8497. Owens v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8499. Morgan v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8501. Lockett v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 393 F. 3d 834. 

No. 05–8503. McComber v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8505. McGhee v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 863. 

No. 05–8506. Barajas-Bandt v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 150 Fed. Appx. 658. 
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No. 05–8509. Curtis v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 886 A. 2d 92. 

No. 05–8510. DeClerck v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 167. 

No. 05–8511. Counterman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8515. Baxter v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 878. 

No. 05–8518. Nicolai-Cabassa v. United States; 
No. 05–8569. Correy et al. v. United States; and 
No. 05–8618. Pizarro-Morales v. United States. C. A. 1st 

Cir. Certiorari denied. Reported below: 425 F. 3d 23. 

No. 05–8521. Sylvester v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 529. 

No. 05–8522. Sanders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 527. 

No. 05–8535. Islas v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 73. 

No. 05–8537. Guerra v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 557. 

No. 05–8541. Hill v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 05–8542. Garcia-Mendez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 420 F. 3d 454. 

No. 05–8543. Folley v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–8544. Holder v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 347. 

No. 05–8545. Gooding Munoz v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 154 Fed. Appx. 120. 

No. 05–8552. Settle v. McCalister et al. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–8553. Sun v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8557. Salter v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 418 F. 3d 860. 

No. 05–8565. Larson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 760. 

No. 05–8572. Sutton v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 232. 

No. 05–8573. Ramos v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8576. Herrera v. LeMaster, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 149 Fed. Appx. 
791. 

No. 05–8578. Bolton v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8579. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 124 Fed. Appx. 211. 

No. 05–8582. Schoenrogge v. Department of Justice. 
C. A. Fed. Cir. Certiorari denied. Reported below: 148 Fed. 
Appx. 941. 

No. 05–8583. Guzman v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 419 F. 3d 27. 

No. 05–8584. Hines v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 681. 

No. 05–8585. Flores v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 262. 

No. 05–8586. Giglio v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 843. 

No. 05–8587. Humphries v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 361. 

No. 05–8588. Garcia-Vargas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 150 Fed. Appx. 301. 
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No. 05–8590. Guevara v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 84. 

No. 05–8592. Haferkamp v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8594. Harris v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–8595. Hunter v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 401. 

No. 05–8599. Vissaggi v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8600. Herndon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 238. 

No. 05–8604. Cordova v. Soares, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 139 Fed. Appx. 
127. 

No. 05–8607. Paxton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 422 F. 3d 1203. 

No. 05– 8608. Hernandez-Munguia  et  al.  v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 139 
Fed. Appx. 786. 

No. 05–8609. Noe v. United States. C. A. 8th Cir. Certio
rari denied. Reported below: 411 F. 3d 878. 

No. 05–8610. Lizarraga-Orduno v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 150 Fed. Appx. 
792. 

No. 05–8611. Mariscal-Lugo v. United States; Perez-

Ramales v. United States; Trochez v. United States; and 
Aguilar-Hernandez v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 150 Fed. Appx. 337 (first judg
ment); 151 Fed. Appx. 341 (second judgment); 153 Fed. Appx. 296 
(third judgment); 158 Fed. Appx. 552 (fourth judgment). 

No. 05–8612. Bradley v. National Association of Securi

ties Dealers Dispute Resolution, Inc., et al. C. A. D. C. 
Cir. Certiorari denied. Reported below: 433 F. 3d 846. 
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No. 05–8614. Carter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 230. 

No. 05–8616. Rivera v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 408. 

No. 05–8619. Ramsey v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 05–8620. Sandoval v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8625. Tucker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 153 Fed. Appx. 173. 

No. 05–8627. Carrion v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8631. Digno Meza v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8632. Jarso et al. v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–8635. Johnson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 417 F. 3d 208. 

No. 05–8636. Marceleno v. Evans, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 141 Fed. Appx. 672. 

No. 05–8637. Ragsdale v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 426 F. 3d 765. 

No. 05–8642. Williams, aka Clarkson v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 146 Fed. 
Appx. 425. 

No. 05–8643. Woods v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8647. Mata-Hernandez v. United States (Reported 
below: 152 Fed. Appx. 347); Ventura Rosales v. United States 
(150 Fed. Appx. 362); Hernandez-Estrada v. United States 
(153 Fed. Appx. 288); Pineda-Garduno v. United States (153 
Fed. Appx. 300); Villalobos-Canales v. United States (147 
Fed. Appx. 414); Rea-Herrera v. United States (153 Fed. 
Appx. 287); Cadena-Solis v. United States (153 Fed. Appx. 
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277); Cortes-Garcia v. United States (154 Fed. Appx. 413); 
Arias-Gonzalez v. United States (157 Fed. Appx. 777); Leon-

Arguello v. United States (157 Fed. Appx. 778); Moreno-

Cabrera v. United States (157 Fed. Appx. 779); Sanchez-

Flores  v. United  States  (157 Fed. Appx. 780);  and 
Garcia-Mesa v. United States (157 Fed. Appx. 776). C. A. 5th 
Cir. Certiorari denied. 

No. 05–8649. Voils v. Hall, Warden, et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 793. 

No. 05–8652. Perez v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 210. 

No. 05–8653. Moreno v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 977. 

No. 05–8655. Morris v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8660. Rivas-Ruiz v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 831. 

No. 05–8661. Quijada v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 958. 

No. 05–8663. Savoca, aka Roddy v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 156 Fed. Appx. 545. 

No. 05–8666. Mojarro-Magallanes v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 05–8667. Ochoa Baldovinos v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 434 F. 3d 233. 

No. 05–8668. Salazar-Montes, aka Noe Salazar, aka Sa

lazar v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 152 Fed. Appx. 343. 

No. 05–8670. San Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 397. 

No. 05–8671. Mendez-Mederos v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 05–8675. Edeker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 154. 
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No. 05–8681. Hernandez Jimenez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 558. 

No. 05–8682. Jones v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 425 F. 3d 1274. 

No. 05–8683. Monroe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 543. 

No. 05–8684. Pizano, aka Pizano-Cruz v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 421 F. 3d 707. 

No. 05–8685. Sykes v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8686. Rollow v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 290. 

No. 05–8687. Rodriguez-Lopez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8688. Saitta v. Maryland Department of Health 
and Mental Hygiene. C. A. 4th Cir. Certiorari denied. Re
ported below: 158 Fed. Appx. 409. 

No. 05–8689. De Luna-Vigil v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 155 Fed. Appx. 114. 

No. 05–8690. Larson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 641. 

No. 05–8694. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8696. Yepez-Tello v. United States; Cardenas-

Hernandez v. United States; and Aviles-Delgado, aka 
Santa Maria-Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 615 (first 
judgment); 154 Fed. Appx. 580 (second judgment); 158 Fed. Appx. 
57 (third judgment). 

No. 05–8698. Jolly v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 700. 

No. 05–8700. Smith v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 426 F. 3d 567. 
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No. 05–8706. Hurt v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 164. 

No. 05–8711. Montalvo-Nunez v. United States; Lopez-

Guzman v. United States; Salinas v. United States; and 
Tapia v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 153 Fed. Appx. 252 (first judgment); 155 Fed. 
Appx. 797 (th ird judg ment);  157 Fed. Appx. 736 (fourth 
judgment). 

No. 05–8712. Perez-Tapia v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 997. 

No. 05–8714. Santibanez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 664. 

No. 05–8720. Andrews v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 290. 

No. 05–8721. Arellano v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 42. 

No. 05–8723. Balkam v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–8725. Beck v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8726. Burman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 260. 

No. 05–8727. Brown v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 148 Fed. Appx. 163. 

No. 05–8730. Meachum v. Stine, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8734. Bailey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 154. 

No. 05–8735. Bell v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8737. Calderilla-Regalado v. United States (Re
ported below: 145 Fed. Appx. 77); Castorena-Ramirez v. 
United States; Chavez-Gonzalez v. United States (145 Fed. 
Appx. 913); Flores, aka Cervantes-Martinez v. United 
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States (141 Fed. Appx. 361); Flores-Martinez v. United 
States (141 Fed. Appx. 363); Hernandez-Garcia v. United 
States; Ibarra-Arellano v. United States; Martinez-

Morales, aka Maldonado, aka Martinez v. United States; 
Pompa-Estrada v. United States; Ruiz-Levario, aka Ruiz v. 
United States; Sanchez-Chaparro v. United States (145 
Fed. Appx. 42); and Galicia-Pena v. United States (141 Fed. 
Appx. 353). C. A. 5th Cir. Certiorari denied. 

No. 05–8740. Davenport v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 536. 

No. 05–8741. Corcino-Ramirez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 05–8742. Crenshaw v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8745. Bautista-Sanchez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 151 Fed. Appx. 326. 

No. 05–8748. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 795. 

No. 05–8754. Mateo-Espejo v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 426 F. 3d 508. 

No. 05–8755. Mohammed v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 887. 

No. 05–8759. Todd v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 157 Fed. Appx. 108. 

No. 05–8760. Foreman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 140 Fed. Appx. 924. 

No. 05–8762. Montgomery v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 976. 

No. 05–8763. Ameri v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 412 F. 3d 893. 

No. 05–8764. Ahern v. United States. C. A. 1st Cir. Cer
tiorari denied. 

No. 05–8765. Barnette v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 427 F. 3d 259. 
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No. 05–8769. Woodard v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8770. Aikens v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 153 Fed. Appx. 219. 

No. 05–8773. Rodriguez-Torres v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 155 Fed. Appx. 152. 

No. 05–8776. Mays v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 430 F. 3d 963. 

No. 05–8777. Tapia v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 151 Fed. Appx. 557. 

No. 05–8782. Sanchez-Garcia v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 150 Fed. Appx. 909. 

No. 05–8786. Bailey v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 422 F. 3d 670. 

No. 05–8787. Allen v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8788. Acosta v. United States. C. A. 6th Cir. Cer
tiorari denied. Reported below: 138 Fed. Appx. 743. 

No. 05–8789. Love v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 685. 

No. 05–8790. Brown v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 158 Fed. Appx. 397. 

No. 05–8792. Boule v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 146 Fed. Appx. 208. 

No. 05–8797. Ragsdale v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 426 F. 3d 765. 

No. 05–8806. Contreras-Arevalo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 150 Fed. Appx. 350. 

No. 05–8816. 
tiorari denied. 

No. 05–8818. 
tiorari denied. 

Webb v. United States. C. A. 4th Cir. 
Reported below: 153 Fed. Appx. 908. 

Cer-

Brika v. United States. C. A. 6th Cir. 
Reported below: 416 F. 3d 514. 

Cer
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No. 05–8825. Maswai v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 419 F. 3d 822. 

No. 05–8830. Warren v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 151 Fed. Appx. 494. 

No. 05–8832. Avaloz v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 31. 

No. 05–346. Beard, Secretary, Pennsylvania Depart

ment of Corrections, et al. v. Bronshtein. C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this motion and this petition. Re
ported below: 404 F. 3d 700. 

No. 05–543. Hwang Geum Joo et al. v. Japan. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in 
the consideration or decision of this petition. Reported below: 
413 F. 3d 45. 

No. 05–583. Gammick et al. v. Botello. C. A. 9th Cir. Mo
tion of Nevada District Attorneys Association for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 413 F. 3d 971. 

No. 05–662. Latoja v. Carnival Corp., dba Carnival 
Cruise Lines, Inc. C. A. 11th Cir. Certiorari denied. Jus

tice Breyer took no part in the consideration or decision of this 
petition. Reported below: 144 Fed. Appx. 101. 

No. 05–697. Fu-Chiang Tsui v. Tsai-Yi Yang. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. Reported below: 416 F. 3d 199. 

No. 05–714. Hancock et vir v. Walt Disney World Inc., 
dba Disneyland Hotel, et al. C. A. 9th Cir. Certiorari de
nied. The Chief Justice took no part in the consideration or 
decision of this petition. Reported below: 136 Fed. Appx. 18. 

No. 05–741. Wright et al. v. Potomac Electric Power Co. 
et al. C. A. D. C. Cir. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. Re
ported below: 163 Fed. Appx. 1. 
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No. 05–789. Oz Optics, Ltd. v. Dimensional Communica

tions, Inc. C. A. 3d Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. Re
ported below: 148 Fed. Appx. 82. 

No. 05–7539. Bronshtein v. Beard, Secretary, Pennsyl

vania Department of Corrections, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. Reported below: 404 F. 3d 700. 

No. 05–7752. Viggiano v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. Reported below: 136 Fed. 
Appx. 515. 

No. 05–7906. Concepcion v. Resnick et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. Reported below: 143 Fed. 
Appx. 422. 

No. 05–8092. Bell v. Pennsylvania Board of Probation 
and Parole. C. A. 3d Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. 

No. 05–8165. Gaddy v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari before judgment denied. 

No. 05–8194. Harris v. Sherrer, Administrator, North

ern State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. 

No. 05–8220. Stokes v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
132 Fed. Appx. 971. 

No. 05–8273. Vargo v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 

No. 05–8277. Villavicencio v. Wynder, Superintendent, 
State Correctional Institution at Dallas. C. A. 3d Cir. 
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Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 

No. 05–8302. Warren v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con
sideration or decision of this petition. Reported below: 422 F. 
3d 132. 

No. 05–8338. Morris v. United States. C. A. 3d Cir. Cer
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 143 Fed. Appx. 505. 

No. 05–8401. Rhines v. United States. C. A. 3d Cir. Cer
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 143 Fed. Appx. 478. 

No. 05–8452. Johnson v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 

No. 05–8624. Walker v. United States. C. A. 3d Cir. Cer
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 136 Fed. Appx. 524. 

No. 05–8715. Rodriguez v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 

No. 05–8761. McIntosh v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 

No. 05–8801. Dowdy v. United States. C. A. 3d Cir. Cer
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 149 Fed. Appx. 73. 

Rehearing Denied 

No. 04–1271. Rutti v. Wyoming, 544 U. S. 1019;

No. 04–6002. In re Absalon, 543 U. S. 807;

No. 04–9072. Fields v. United States, ante, p. 828;

No. 05–105. Uberoi v. City of Boulder, Colorado, et al.,


ante, p. 874; 
No. 05–480. Reveria Tavern, Inc. v. Summit County 

Board of Elections et al., ante, p. 1062; 
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No. 05–537. Frothingham v. Rumsfeld, Secretary of De

fense, ante, p. 1076; 
No. 05–540. Fox v. Potter, Postmaster General, ante, 

p. 1062; 
No. 05–5181. Jones v. United States, ante, p. 888; 
No. 05–5479. Spence v. California, ante, p. 906; 
No. 05–6006. Gleason v. Hickman, Secretary, California 

Department of Corrections and Rehabilitation, ante, 
p. 983; 

No. 05–6067. In re Langon, ante, p. 809; 
No. 05–6100. Pearson v. United States, ante, p. 1036; 
No. 05–6205. Rosendary v. United States, ante, p. 952; 
No. 05–6230. Burroughs v. Makowski, Warden, ante, 

p. 1017; 
No. 05–6331. Misiak v. Morgan, Superintendent, Wash

ington State Penitentiary, ante, p. 1005; 
No. 05–6447. Godfrey v. Wolfe, Warden, ante, p. 1037; 
No. 05–6607. Nortonsen v. Reid, Warden, et al., ante, 

p. 1040; 
No. 05–6660. Scates v. United States, ante, p. 994; 
No. 05–6673. Banks v. Family Independence Agency, 

ante, p. 1041; 
No. 05–6677. Sprouse v. Powell, Warden, ante, p. 1021; 
No. 05–6724. Cage-Barile v. Church of Christ in Holly

wood, ante, p. 1042; 
No. 05–6786. Moses v. Walker, Warden, ante, p. 1064; 
No. 05–6822. Andryszak v. PAC Federal Credit Union, 

ante, p. 1064; 
No. 05–6847. Fox v. Stovall, Warden, ante, p. 1065; 
No. 05–6854. Murdock v. American Axle & Manufactur

ing, Inc., ante, p. 1065; 
No. 05–6881. Cruzado-Laureano v. United States, ante, 

p. 1009; 
No. 05–6917. Barron v. University of Tennessee, ante, 

p. 1077; 
No. 05–6918. Reeve v. United States, ante, p. 1022; 
No. 05–6963. Star v. Virginia, ante, p. 1044; 
No. 05–6975. Mohamed v. Florida, ante, p. 1066; 
No. 05–7196. Messier v. United States, ante, p. 1050; 
No. 05–7219. McCullough v. West, Superintendent, El

mira Correctional Facility, ante, p. 1079; 
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No. 05–7300. Beras v. United States, ante, p. 1053;

No. 05–7327. Bradford v. Maxwell Tree Expert Co., Inc.,


ante, p. 1079; 
No. 05–7370. Campbell v. Pliler, Warden, ante, p. 1107; 
No. 05–7441. Williams v. United States, ante, p. 1070; 
No. 05–7447. Bequette v. United States, ante, p. 1070; 
No. 05–7538. Atamian v. Bahar et al., ante, p. 1141; 
No. 05–7723. Moore v. United States, ante, p. 1119; and 
No. 05–7824. Oxendine v. United States, ante, p. 1122. Pe

titions for rehearing denied. 

No. 05–419. Chajkowski v. Bosick et al., ante, p. 1061;

No. 05–5980. Hess v. Kunkle et al., ante, p. 982; and

No. 05–6156. James v. 279 4th Avenue LLC et al., ante,


p. 986. Petitions for rehearing denied. Justice Alito took no 
part in the consideration or decision of these petitions. 

No. 05–7098. Baker v. Department of Justice, ante, 
p. 1054. Petition for rehearing denied. The Chief Justice 
took no part in the consideration or decision of this petition. 

No. 04–8602. Morgan v. United States, 544 U. S. 934. Mo
tion of petitioner for leave to file petition for rehearing denied. 
Justice Alito took no part in the consideration or decision of 
this motion. 

No. 05–5873. Morales v. McKesson Health Solutions, 
LLC, ante, p. 947. Motion of petitioner for leave to file petition 
for rehearing denied. 

February 27, 2006 

Certiorari Granted—Vacated and Remanded 

No. 05–535. Higgins v. Tyson Foods, Inc. C. A. 11th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur
ther consideration in light of Ash v. Tyson Foods, Inc., ante, p. 454 
(per curiam). Reported below: 143 Fed. Appx. 300. 

Miscellaneous Orders 

No. 05A525. Andrews v. Gonzales, Attorney General, 
et al. C. A. D. C. Cir. Application to recall and stay the man
date, addressed to Justice Scalia and referred to the Court, 
denied. 
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No. 05M62. Telford v. Lundahl; and 
No. 05M63. Jefferson v. Hall Housing Investments, Inc. 

Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 04–723. Stevedoring Services of America et al. v. 
Price et al., 544 U. S. 960. Renewed motion of respondent Arel 
Price for attorney’s fees and costs referred to the United States 
Court of Appeals for the Ninth Circuit for adjudication. 

No. 04–1414. United States v. Grubbs. C. A. 9th Cir. 
[Certiorari granted, 545 U. S. 1164.] Motion of respondent for 
appointment of counsel granted. Mark J. Reichel, Esq., of Sacra
mento, Cal., is appointed to serve as counsel for respondent in 
this case. 

No. 04–1528. Randall et al. v. Sorrell et al.; 
No. 04–1530. Vermont Republican State Committee et 

al. v. Sorrell et al.; and 
No. 04–1697. Sorrell et al. v. Randall et al. C. A. 2d 

Cir. [Certiorari granted, 545 U. S. 1165.] Motion of Norman 
Dorsen et al. for leave to file a brief as amici curiae granted. 

No. 04–10566. Sanchez-Llamas v. Oregon. Sup. Ct. Ore.; 
and 

No. 05–51. Bustillo v. Johnson, Director, Virginia De

partment of Corrections. Sup. Ct. Va. [Certiorari granted, 
ante, p. 1001.] Motion of petitioners for divided argument 
granted. 

No. 05–371. General Construction Co. et al. v. Castro 
et al., ante, p. 1130. Motion of respondent Robert Castro for 
attorney’s fees and costs referred to the United States Court of 
Appeals for the Ninth Circuit for adjudication. 

No. 05–5224. Davis v. Washington. Sup. Ct. Wash. [Cer
tiorari granted, ante, p. 975.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 05–5705. Hammon v. Indiana. Sup. Ct. Ind. [Certiorari 
granted, ante, p. 976.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 
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No. 05–911. In re Shemonsky; and 
No. 05–8992. In re Brown. Petitions for writs of manda

mus denied. 

Certiorari Denied 

No. 04–1221. CIM Insurance Corp. v. Peach et al. App. 
Ct. Ill., 5th Dist. Certiorari denied. Reported below: 352 Ill. 
App. 3d 691, 816 N. E. 2d 668. 

No. 04–1375. Glazer v. Lehman Brothers, Inc., et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 394 F. 3d 444. 

No. 04–1566. Theis Research, Inc. v. Brown & Bain. C. A. 
9th Cir. Certiorari denied. Reported below: 400 F. 3d 659. 

No. 04–8496. Robinson v. Tennessee. Sup. Ct. Tenn. Cer
tiorari denied. Reported below: 146 S. W. 3d 469. 

No. 04–10093. Howard v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. Reported below: 153 S. W. 3d 382. 

No. 05–344. Gregory v. Lee. C. A. 9th Cir. Certiorari de
nied. Reported below: 363 F. 3d 931. 

No. 05–347. Jenkins v. First American Cash Advance of 
Georgia, LLC, et al. C. A. 11th Cir. Certiorari denied. Re
ported below: 400 F. 3d 868. 

No. 05–529. Welch v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 409 F. 3d 646. 

No. 05–616. Anderson v. Westinghouse Savannah River 
Co., LLP, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 406 F. 3d 248. 

No. 05–657. Mitrione et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 142 Fed. Appx. 925. 

No. 05–676. Cashman et al. v. City of Cotati, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 415 F. 3d 
1027. 

No. 05–735. Ioffe v. Skokie Motor Sales, Inc., dba Sher

man Dodge. C. A. 7th Cir. Certiorari denied. Reported 
below: 414 F. 3d 708. 
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No. 05–796. Guam v. First National Bank of Omaha. 
C. A. 9th Cir. Certiorari denied. 

No. 05–806. Webber v. International Paper Co. C. A. 1st 
Cir. Certiorari denied. Reported below: 417 F. 3d 229. 

No. 05–808. Sisson v. Preister. Ct. App. D. C. Certiorari 
denied. Reported below: 883 A. 2d 156. 

No. 05–812. Long Clove, LLC v. Town of Woodbury, New 
York. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari de
nied. Reported below: 18 App. Div. 3d 826, 795 N. Y. S. 2d 458. 

No. 05–813. di Sibio et ux. v. Mission National Bank. 
C. A. 9th Cir. Certiorari denied. Reported below: 127 Fed. 
Appx. 950. 

No. 05–823. Montana Sports Shooting Assn., Inc., et al. 
v. Norton, Secretary of the Interior, et al. C. A. D. C. 
Cir. Certiorari denied. 

No. 05–824. Napier v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 827 N. E. 2d 565. 

No. 05–854. Widtfeldt v. United States et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 132 Fed. Appx. 77. 

No. 05–860. Mutnick v. Superior Court of California, 
Alameda County, et al. Ct. App. Cal., 1st App. Dist. Certio
rari denied. 

No. 05–870. Ross v. Oklahoma Department of Public 
Safety. Ct. Civ. App. Okla. Certiorari denied. 

No. 05–894. Mullins v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. 

No. 05–900. Beams v. Norton, Secretary of the Interior. 
C. A. 10th Cir. Certiorari denied. Reported below: 141 Fed. 
Appx. 769. 

No. 05–6344. Willis v. Illinois. Sup. Ct. Ill. Certiorari de
nied. Reported below: 215 Ill. 2d 517, 831 N. E. 2d 531. 

No. 05–6849. Griffin v. Wiley, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 843. 
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No. 05–6852. Giles v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–6862. Clark v. United States. C. A. 8th Cir. Cer
tiorari denied. 

No. 05–7102. Goynes v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 139 
Fed. Appx. 616. 

No. 05–7270. Conner v. Polk, Warden. C. A. 4th Cir. Cer
tiorari denied. Reported below: 407 F. 3d 198. 

No. 05–7734. Cornwell v. California. Sup. Ct. Cal. Cer
tiorari denied. Reported below: 37 Cal. 4th 50, 117 P. 3d 622. 

No. 05–7760. Panah v. California. Sup. Ct. Cal. Certio
rari denied. Reported below: 35 Cal. 4th 395, 107 P. 3d 790. 

No. 05–8018. Scott v. Federal Reserve Bank of Kansas 
City et al. C. A. 8th Cir. Certiorari denied. Reported below: 
406 F. 3d 532. 

No. 05–8053. Starling v. Delaware. Sup. Ct. Del. Certio
rari denied. Reported below: 882 A. 2d 747. 

No. 05–8147. Brown v. Polk, Warden. C. A. 4th Cir. Cer
tiorari denied. Reported below: 135 Fed. Appx. 618. 

No. 05–8227. Morrisette v. Washington, Acting Warden. 
Sup. Ct. Va. Certiorari denied. Reported below: 270 Va. 188, 
613 S. E. 2d 551. 

No. 05–8238. Turner v. Anadarko Petroleum Corp. et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 155 Fed. 
Appx. 755. 

No. 05–8245. Weber v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 121 Nev. 554, 119 P. 3d 107. 

No. 05–8250. King v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 445 Mass. 217, 834 N. E. 2d 
1175. 

No. 05–8253. Lee v. Florida. Sup. Ct. Fla. Certiorari de
nied. Reported below: 910 So. 2d 262. 
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No. 05–8255. Lane v. Florida. C. A. 11th Cir. Certiorari 
denied. 

No. 05–8258. Brown v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 419 
F. 3d 365. 

No. 05–8269. Wood v. Georgia. Sup. Ct. Ga. Certiorari de
nied. Reported below: 279 Ga. 667, 620 S. E. 2d 348. 

No. 05–8272. Williams v. Snyder et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 549. 

No. 05–8275. Wilcox v. Terry, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8276. Washington v. Fischer, Superintendent, 
Sing Sing Correctional Facility. C. A. 2d Cir. Certiorari 
denied. Reported below: 150 Fed. Appx. 8. 

No. 05–8278. Daigneault v. Consolidated Controls Corp. / 
Eaton Corp. et al. App. Ct. Conn. Certiorari denied. Re
ported below: 89 Conn. App. 712, 875 A. 2d 46. 

No. 05–8279. Childs v. LaVigne, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8283. Doyle v. Scutt, Warden. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–8285. Boddie v. Kernan, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 51. 

No. 05–8295. Cruz v. McDonough, Interim Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8296. Corinthian v. McDonough, Interim Secre

tary, Florida Department of Corrections. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8297. Clemons v. West et al. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–8298. Ramirez v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 279 Ga. 569, 619 S. E. 2d 668. 
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No. 05–8333. Olic v. Gonzales, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 125 Fed. Appx. 190. 

No. 05–8380. Medawar v. Wolfenbarger, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 05–8422. Mach v. Schriro, Director, Arizona Depart

ment of Corrections, et al. C. A. 9th Cir. Certiorari de
nied. Reported below: 107 Fed. Appx. 720. 

No. 05–8432. Johnson v. North Dakota et al. C. A. 8th 
Cir. Certiorari denied. 

No. 05–8446. Remsen v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–8449. Ahluwalia v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 05–8477. Lavalle C. v. Maine Department of Human 
Services. Sup. Jud. Ct. Me. Certiorari denied. 

No. 05–8523. Stecher v. Colorado Board of Medical Ex

aminers. Ct. App. Colo. Certiorari denied. 

No. 05–8547. Sterling v. Smith, Warden. Super. Ct. Tatt
nall County, Ga. Certiorari denied. 

No. 05–8563. Jackson v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–8613. Ewing v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 63 Mass. App. 1111, 825 
N. E. 2d 583. 

No. 05–8621. Baker v. Wisconsin. Ct. App. Wis. Certio
rari denied. 

No. 05–8622. Bates v. Moreles et al. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8669. Lomeli v. Gordon, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 149 Fed. Appx. 640. 

No. 05–8677. Warren v. Lee, Administrator I, Caledonia 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 142 Fed. Appx. 784. 
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No. 05–8704. Pointer v. Beacon Management. C. A. 8th 
Cir. Certiorari denied. 

No. 05–8707. LeCroy v. McDonough, Interim Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer
tiorari denied. Reported below: 421 F. 3d 1237. 

No. 05–8713. Rego v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 05–8722. Brisbon v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 880 A. 2d 3. 

No. 05–8731. Hill v. Florida. Sup. Ct. Fla. Certiorari de
nied. Reported below: 921 So. 2d 579. 

No. 05–8758. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 138 Fed. Appx. 743. 

No. 05–8768. Evans v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 389 Md. 456, 886 A. 2d 562. 

No. 05–8781. Scull v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 147 Fed. Appx. 479. 

No. 05–8784. Shields v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–8800. Crill, aka Cunningham v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 146 Fed. 
Appx. 897. 

No. 05–8803. Eastteam v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 426 F. 3d 1301. 

No. 05–8808. Anyanwutaku v. District of Columbia. Ct. 
App. D. C. Certiorari denied. Reported below: 876 A. 2d 640. 

No. 05–8809. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8810. Lambert v. Bezy, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8811. Butler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 237. 
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No. 05–8813. Stein v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 124 Fed. Appx. 571. 

No. 05–8826. Silo v. United States et al. C. A. D. C. Cir. 
Certiorari denied. 

No. 05–8827. Rosales v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 132 Fed. Appx. 71. 

No. 05–8829. Maddock v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–8835. Beras v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 50. 

No. 05–8839. Chisum v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 75. 

No. 05–8843. Garza v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 429 F. 3d 165. 

No. 05–8846. Higgins v. Liston. App. Ct. Conn. Certiorari 
denied. Reported below: 88 Conn. App. 599, 870 A. 2d 1137. 

No. 05–8848. Julian v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 427 F. 3d 471. 

No. 05–8850. Pace v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 154 Fed. Appx. 734. 

No. 05–8852. Marxen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 410 F. 3d 326. 

No. 05–8854. Soria-Gobea v. United States; Garcia Al

manzan v. United States (Reported below: 153 Fed. Appx. 281); 
Avila-Saldana v. United States (153 Fed. Appx. 286); Gomez-

Moreno v. United States (153 Fed. Appx. 283); Nino-

Rodriguez v. United States (155 Fed. Appx. 746); Vargas-

Espinoza  v. United  States  (157  Fed.  Appx.  754) ;  
Sanchez-Polanco v. United States (158 Fed. Appx. 548); 
Constantino-Garrido v. United States (158 Fed. Appx. 550); 
Castillo-Segura v. United States (159 Fed. Appx. 589); 
Canizalez-Rivera v. United States (161 Fed. Appx. 433); 
and Cortez-Melendez v. United States (161 Fed. Appx. 434). 
C. A. 5th Cir. Certiorari denied. 
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No. 05–8863. Foster v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 166 Fed. Appx. 13. 

No. 05–8864. Gill v. United States. C. A. 4th Cir. Certio
rari denied. Reported below: 150 Fed. Appx. 205. 

No. 05–8868. Corley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 629. 

No. 05–8869. Currie v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 143 Fed. Appx. 703. 

No. 05–8870. Huong Muessig v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 427 F. 3d 856. 

No. 05–8871. Barnbaum v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 930. 

No. 05–8872. Smith v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 153 Fed. Appx. 187. 

No. 05–8876. Diaz v. McGuire. C. A. 10th Cir. Certiorari 
denied. Reported below: 154 Fed. Appx. 81. 

No. 05–8881. Banwo v. United States. C. A. 4th Cir. Cer
tiorari denied. 

No. 05–8885. Brown v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 153 Fed. Appx. 154. 

No. 05–8890. Tavares v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 427 F. 3d 122. 

No. 05–8892. Wyman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 427 F. 3d 881. 

No. 05–8899. Dominguez-Benavides v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 153 Fed. 
Appx. 151. 

No. 05–8901. Carr v. United States. C. A. 2d Cir. Certio
rari denied. Reported below: 424 F. 3d 213. 

No. 05–8905. Holmes v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 421 F. 3d 683. 

No. 05–8907. Giddens v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 47. 
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No. 05–8908. Ivery v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 427 F. 3d 69. 

No. 05–8910. Hourston v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 134 Fed. Appx. 108. 

No. 05–8912. Gonzalez-Capetillo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 150 Fed. Appx. 383. 

No. 05–8916. Hernandez-Melchor v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 05–8920. Lopez-Moreno v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 420 F. 3d 420. 

No. 05–8922. Jeffers v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 250. 

No. 05–8923. Martinez-Flores v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 428 F. 3d 22. 

No. 05–8924. Jackson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 739. 

No. 05–8926. Sutton v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 149 Fed. Appx. 670. 

No. 05–8931. Brooks v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 427 F. 3d 1246. 

No. 05–8932. Mitchell v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 122 Fed. Appx. 539. 

No. 05–8933. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 391. 

No. 05–8934. Collins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 144 Fed. Appx. 407. 

No. 05–8936. Delancy v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–8937. Lucky v. Department of Justice et al. 
C. A. 11th Cir. Certiorari denied. 

No. 05–8938. Zielke v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 154 Fed. Appx. 645. 



546ORD Unit: $PT2 [08-25-08 18:20:26] PGT: ORDBV (Bound Volume)

ORDERS 1223 

546 U. S. February 27, 2006 

No. 05–8942. Alsop v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 05–8943. Arbelaez-Agudelo v. United States. C. A. 
6th Cir. Certiorari denied. 

No. 05–8944. Herredia v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 428 F. 3d 387. 

No. 05–8945. Hembree v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 838. 

No. 05–8946. Garris v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 145 Fed. Appx. 447. 

No. 05–8947. Goodley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 647. 

No. 05–8948. Humphrey v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 143 Fed. Appx. 951. 

No. 05–8949. Funchess v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 422 F. 3d 698. 

No. 05–8954. Murray v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8955. Valentine v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–8961. Engle v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 147 Fed. Appx. 142. 

No. 05–8966. Olubuyimo v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 303. 

No. 05–8967. Paige v. United States. Ct. App. D. C. Cer
tiorari denied. Reported below: 887 A. 2d 1027. 

No. 05–8968. Long Tong Kiam v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 432 F. 3d 524. 

No. 05–8969. Smith v. United States. C. A. 10th Cir. Cer
tiorari denied. Reported below: 152 Fed. Appx. 753. 

No. 05–8970. Shalit v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 92. 
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No. 05–8971. Shelton v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 62 M. J. 1. 

No. 05–8972. Rodriguez v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–8974. Rowland v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–8976. Garcia-Vargas v. United States (Reported 
below: 153 Fed. Appx. 290); Delgadillo-Bernal v. United 
States (152 Fed. Appx. 427); Martinez-Trevino v. United 
States (147 Fed. Appx. 433); Rodriguez-Terminal v. United 
States (159 Fed. Appx. 557); Raya-Romero v. United States 
(157 Fed. Appx. 703); Pacheco-Salinas v. United States (158 
Fed. Appx. 552); Escobar-Mendoza v. United States (158 Fed. 
Appx. 557); Espinosa-Ibarra v. United States (157 Fed. Appx. 
779); Martin-Gomez v. United States (157 Fed. Appx. 760); 
Hernandez-Martinez v. United States (157 Fed. Appx. 758); 
Gonzalez-Osorio v. United States (157 Fed. Appx. 755); 
Bonilla-Chavez v. United States (157 Fed. Appx. 761); 
Gonzalez-Gutierrez v. United States (158 Fed. Appx. 551); 
Medina-Lopez v. United States (158 Fed. Appx. 549); 
Villafuerte-Navarro v. United States (168 Fed. Appx. 2); 
Lopez-Zeladon v. United States (162 Fed. Appx. 324); 
Arizaga-Acosta v. United States (436 F. 3d 506); Rodriguez-

Yanez v. United States (158 Fed. Appx. 564); Escobar-Reyes 
v. United States (153 Fed. Appx. 299); and Munoz-Alarcon v. 
United States (156 Fed. Appx. 680). C. A. 5th Cir. Certio
rari denied. 

No. 05–8980. Taylor v. United States. C. A. 7th Cir. Cer
tiorari denied. 

No. 05–8982. Mendoza-Martinez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 153 Fed. Appx. 
551. 

No. 05–8983. Jacobs v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 428 F. 3d 387. 

No. 05–8986. Newsom v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 402 F. 3d 780. 

No. 05–8994. Duranceau v. United States. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–8995. Montalvo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 90. 

No. 05–8996. Donahue v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–528. Miller-Stout, Superintendent, Airway 
Heights Corrections Center v. Bailey. C. A. 9th Cir. Mo
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 134 Fed. Appx. 
212. 

No. 05–797. Guam v. Citibank (South Dakota), N. A. C. A. 
9th Cir. Certiorari denied. The Chief Justice took no part in 
the consideration or decision of this petition. 

No. 05–805. Washington, Acting Warden v. Morrisette. 
Sup. Ct. Va. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 270 Va. 
188, 613 S. E. 2d 551. 

No. 05–807. Reames v. Oklahoma ex rel. Oklahoma 
Health Care Authority et al. C. A. 10th Cir. Motion to 
substitute John Branscum, Special Administrator of the Estate of 
Pattie Lynn Reames, Deceased, as petitioner granted. Certiorari 
denied. Reported below: 411 F. 3d 1164. 

No. 05–7379. Lambert v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. Reported below: 139 Fed. 
Appx. 380. 

No. 05–7700. Mussare et al. v. United States. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con
sideration or decision of this petition. Reported below: 405 F. 3d 
145 and 161. 

No. 05–8433. Shymatta v. Microsoft Corp. C. A. 9th Cir. 
Certiorari denied. The Chief Justice took no part in the con
sideration or decision of this petition. Reported below: 150 
Fed. Appx. 637. 

No. 05–8957. Wilkerson v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider
ation or decision of this petition. 
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Rehearing Denied 

No. 04–10308. Kalasho v. Republic of Iraq et al., ante, 
p. 845; 

No. 05–321. Hicks v. United States, ante, p. 1089; 
No. 05–466. Scheeler, Individually and on Behalf of 

Scheeler, et al. v. City of St. Cloud, Minnesota, et al., 
ante, p. 1090; 

No. 05–561. Tocci v. Fort Wayne-Allen County Airport 
Authority et al., ante, p. 1093; 

No. 05–570. Pernett v. American Airlines, Inc., et al., 
ante, p. 1093; 

No. 05–627. Parks, Chief, Los Angeles Police Depart

ment v. Diaz, ante, p. 1131; 
No. 05–655. Taylor v. Georgia Department of Public 

Safety et al., ante, p. 1095; 
No. 05–715. Hawkins v. United States, ante, p. 1096; 
No. 05–6322. Reeves v. United States, ante, p. 956; 
No. 05–6706. Dunkins v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, ante, p. 1042; 
No. 05–7072. Thomas v. Minneapolis Public Schools et 

al., ante, p. 1101; 
No. 05–7177. Montgomery v. Court of Appeal of Califor

nia, Second Appellate District, ante, p. 1102; 
No. 05–7288. Pridgen v. United States, ante, p. 1053; 
No. 05–7306. Kessler v. Dretke, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, ante, p. 1105; 
No. 05–7356. Parker v. Warner, Governor of Virginia, 

et al., ante, p. 1107; 
No. 05–7408. Genevier v. Los Angeles County Depart

ment of Public Social Services et al., ante, p. 1108; 
No. 05–7429. In re Evans, ante, p. 1088; and 
No. 05–7872. Greenup v. United States, ante, p. 1124. Pe

titions for rehearing denied. 

No. 05–639. Jones v. Lucent Technologies, Inc., ante, 
p. 1131; 

No. 05–7389. Parker v. Mineta, Secretary of Transpor

tation, et al., ante, p. 1131; and 
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No. 05–7800. Haire v. United States, ante, p. 1131. Peti
tions for rehearing denied. The Chief Justice took no part in 
the consideration or decision of these petitions. 



10-19-06 12:39:12 546US1 1301

Reporter’s Note 

The next page is purposely numbered 1301. The numbers between 
1136 and 1301 were intentionally omitted, in order to make it possible to 
publish in-chambers opinions with permanent page numbers, thus making 
the official citations available upon publication of the preliminary prints of 
the United States Reports. 



546US1IC1Z 10-30-06 13:23:52 PAGES IC1301PGT

OPINION OF INDIVIDUAL JUSTICE

IN CHAMBERS


DOE et al. v. GONZALES, ATTORNEY GENERAL,

et al.


on application to vacate stay 

No. 05A295. Decided October 7, 2005 

This Court denies an emergency application to vacate a Second Circuit 
order staying a preliminary injunction entered by the District Court in 
the applicants’ First Amendment challenge to the nondisclosure provi
sion of 18 U. S. C. § 2709(c). As amended by the Uniting and Strength
ening America by Providing Appropriate Tools Required to Intercept 
and Obstruct Terrorism Act of 2001 (Patriot Act), § 2709 authorizes the 
Federal Bureau of Investigation (FBI) to request from “electronic com
munication service providers,” § 2709(a), “the name, address, length of 
service, and local and long distance toll billing records of a person or 
entity” if the FBI asserts in writing that the information is “relevant 
to an authorized investigation to protect against international terrorism 
or clandestine intelligence activities . . . ,” § 2709(b). The FBI request 
in this case was conveyed to John Doe in a “National Security Let
ter” (NSL). An NSL recipient is prohibited from disclosing that fact. 
§ 2709(c). 

After John Doe received the NSL requesting information associated 
with a “specified Internet Protocol address,” the applicants brought suit 
in the District Court. Their complaint alleged that the gag imposed by 
§ 2709(c) is an unlawful prior restraint on speech and that the restraint 
occasioned irreparable harm by preventing Doe’s effective participation 
in the current debate over proposed Patriot Act revisions. Applying 
strict-scrutiny analysis, the District Court acknowledged that the Gov
ernment had a general interest in protecting national security and a 
particular interest in conducting effective counterterrorism investiga
tions, but found nothing in the record suggesting a compelling interest 
in preventing disclosure in this case. The court found insufficient, ab
sent supporting facts, the Government’s conclusory assertion that Doe’s 
identity, though innocuous by itself, could be significant to a terrorist 
organization when combined with other information available to the or

1301 



546US1IC1Z 10-30-06 13:23:52 PAGES IC1301PGT

1302 DOE v. GONZALES 

Opinion in Chambers 

ganization. The court further determined that the gag provision, be
cause it did not call for judicial review of an NSL or of the need for 
nondisclosure of the recipient’s identity, was not narrowly drawn to 
serve the Government’s interest in keeping investigations secret. Con
cluding that § 2709(c) fails strict scrutiny, the court granted the appli
cants’ motion for preliminary injunction, but stayed its ruling to give 
the Government an opportunity to file an expedited appeal and an appli
cation for a stay pending appeal. The Government availed itself of that 
opportunity, and the Second Circuit entered the stay. Shortly there
after, having learned that Doe’s identity was publicly available, the ap
plicants moved in this Court to vacate the stay. They stressed that 
Doe sought only to confirm its identity as an NSL recipient, not to dis
close the NSL’s contents or the date Doe received the NSL. They also 
pointed out that, in another case bearing the same name and involving 
a facial challenge to § 2709, the Government argued that courts should 
consider the constitutionality of the gag provision on an as-applied, 
case-by-case basis, which is just what the District Court did here. 

Although the applicants’ arguments are cogent, countervailing consid
erations weigh in favor of keeping the stay in place pending the Second 
Circuit’s disposition of the appeal. First, “interference with an interim 
order of a court of appeals cannot be justified solely because [a Circuit 
Justice] disagrees about the harm a party may suffer,” Certain Named 
and Unnamed Non-citizen Children v. Texas, 448 U. S. 1327, 1330–1331 
(Powell, J., in chambers), especially when that court is, as here, proceed
ing to adjudication on the merits with due expedition. Second, the Dis
trict Court held a provision of an Act of Congress unconstitutional as 
applied. A decision of that moment warrants cautious review. Fur
ther, the Government points out that the redacted version of the com
plaint, prepared in consultation with the Government, publicly identifies 
Doe as a member of the American Library Association. The Associa
tion lobbies Congress on behalf of its members and is free to note that 
one of those members has been served with an NSL. 

Justice Ginsburg, Circuit Justice. 

This is an emergency application to vacate an order en
tered by the United States Court of Appeals for the Second 
Circuit staying a preliminary injunction entered by the 
United States District Court for the District of Connecticut. 
The applicants—a member of the American Library Associa
tion referred to herein as “John Doe,” the American Civil 
Liberties Union, and the American Civil Liberties Union 
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Foundation—brought suit in district court, alleging that the 
nondisclosure provision set forth in 18 U. S. C. § 2709(c) vio
lates their First Amendment right to freedom of speech. 
The District Court granted the applicants’ motion for a pre
liminary injunction against enforcement of § 2709(c). A 
panel of the Second Circuit granted the Government’s motion 
to stay the District Court’s judgment pending an expedited 
appeal. The same panel denied the applicants’ subsequent 
motion to vacate the stay in light of changed circumstances. 
In view of the character of the constitutional issue presented 
and the expedited schedule ordered by the Court of Appeals, 
I deny the application and grant the parties’ accompanying 
motions for leave to file under seal. 

Section 2709, as amended by the Uniting and Strengthen
ing America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act of 2001 (hereinafter 
Patriot Act), authorizes the Federal Bureau of Investigation 
(FBI) to “request the name, address, length of service, and 
local and long distance toll billing records of a person or en
tity” if the FBI asserts in writing that the information 
sought is “relevant to an authorized investigation to protect 
against international terrorism or clandestine intelligence 
activities . . . .” 18 U. S. C. § 2709(b) (2000 ed., Supp. II). 
The provision authorizes the FBI to issue such requests to 
“electronic communication service provider[s].” § 2709(a) 
(2000 ed.). In this case, the FBI requested information 
under this section in the form of a “National Security Let
ter” (NSL). At issue in this case is § 2709(c), which prohib
its the recipient of an NSL from disclosing that fact. Ibid. 
(prohibiting “disclos[ure] to any person that the [FBI] has 
sought or obtained access to information or records under 
this section”). The current debate over renewal of the Pa
triot Act has spawned eight bills, currently pending before 
the Senate and the House of Representatives, proposing var
ious amendments and revisions to § 2709. 
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John Doe received an NSL demanding that it disclose “any 
and all subscriber information, billing information[,] and ac
cess logs of any person or entity” associated with a specified 
Internet Protocol (IP) address during a specified period. 
Respondents’ Memorandum in Opposition to Application to 
Vacate Stay Pending Appeal 6 (internal quotation marks 
omitted) (hereinafter Memorandum in Opposition). The 
NSL tracked the language of § 2709 and included the admoni
tion that Doe was not to disclose that the FBI had sought or 
obtained information from it. Doe brought suit in district 
court, alleging that the gag imposed by § 2709(c) is an unlaw
ful prior restraint on speech that is causing irreparable harm 
by preventing Doe’s effective participation in the current de
bate—both in Congress and among the public—regarding 
proposed revisions to the Patriot Act. 

The District Court granted Doe’s motion for a preliminary 
injunction, holding that Doe demonstrated a substantial like
lihood of success on the merits and irreparable harm in the 
absence of the relief sought. Emergency Application to Va
cate Stay, App. B, p. 9 (hereinafter Application). The court 
determined that, as a “categorical prohibition on the use of 
any fora for speech, on all topics covered by § 2709(c),” the 
gag provision is a prior restraint and a content-based restric
tion on free speech. Id., at 12–13. The District Court 
therefore concluded that the prohibition on disclosure is per
missible only if it satisfies strict scrutiny. Id., at 13. In its 
strict-scrutiny analysis, the court considered two Govern
ment interests the gag provision might serve: the Govern
ment’s general interest in national security and its particular 
interest in conducting effective counterterrorism investiga
tions. Id., at 15. While the District Court acknowledged 
the Government’s general interest in protecting national se
curity and its expertise in the area of counterterrorism, ibid., 
that court found “nothing in the record” (which included clas
sified and other sealed ex parte submissions) suggesting that 
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the Government has a compelling interest in preventing dis
closure of Doe’s identity, id., at 17, 18, and nn. 7–8. 

The Government’s argument invoked a “mosaic theory”: 
Although Doe’s identity “may appear innocuous by itself, it 
could still be significant to a terrorist organization when 
combined with other information available to it.” Id., at 18. 
The District Court acknowledged that federal courts have 
credited the mosaic concept in the Freedom of Information 
Act (FOIA) context, but it noted that the instant case is dis
tinguishable in this respect: “Th[e] difference between seek
ing to obtain information and seeking to disclose information 
already obtained raises [the plaintiffs’] constitutional inter
ests in this case above the constitutional interests held by a 
FOIA claimant.” Id., at 19 (quoting McGehee v. Casey, 718 
F. 2d 1137, 1147 (CADC 1983)). In any event, the court held, 
“the defendants’ conclusory statements that the mosaic argu
ment is applicable here, absent supporting facts, would not 
suffice to support a judicial finding to that effect.” Applica
tion, App. B, at 19–20. The District Court noted in this re
gard that it had asked counsel for the Government at oral 
argument if he could confirm that there was, in fact, a “mo
saic” in this case—i. e., whether there are in fact other pieces 
of information that, when combined with Doe’s identity, 
would hinder the investigation. Counsel could not so con
firm. Id., at 20. 

The District Court did not “question that national security 
can be a compelling state interest, or that non-disclosure of 
[an] NSL recipient’s identity could, in some circumstances, 
serve that interest.” Ibid. It found, however, that the 
Government failed to show a compelling interest in prevent
ing disclosure in this case: 

“Based on the foregoing, including the sealed portion 
about Doe, and what Doe is, the nature and extent of 
information about the NSL that has already been dis
closed by the defendants, and the nature and extent of 
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the information that will not be disclosed, this court con
cludes that . . . the government has not demonstrated a 
compelling interest in preventing disclosure of the recip
ient’s identity.” Ibid. (footnote omitted). 

The District Court concluded that, “[e]specially in a situa
tion like the instant one, where the statute provides no judi
cial review of the NSL or the need for its non-disclosure 
provision, . . . the permanent gag provision . . . is not 
narrowly drawn to serve the government’s broadly claimed 
compelling interest of keeping investigations secret.” Id., 
at 22–23. The court also appraised § 2709(c) as “overbroad 
as applied with regard to the types of information that it 
encompasses.” Id., at 23. It found § 2709(c)’s ban “particu
larly noteworthy” in light of the fact that proponents of the 
Patriot Act have “consistently relied on the public’s faith 
[that the Government will] apply the statute narrowly . . . .”  
Id., at 26 (citing Remarks of Attorney General John Ashcroft, 
Protecting Life and Liberty (Memphis, Tenn., Sept. 18, 
2003), available at http://www.usdoj.gov/archive/ag/speeches/ 
2003/091803memphisremarks.htm (as visited Oct. 7, 2005), 
and in Clerk of Court’s case file (characterizing as “hysteria” 
fears of the Executive’s abuse of the increased access to li
brary records under the Patriot Act and stating that “the 
Department of Justice has neither the staffing, the time[,] 
nor the inclination to monitor the reading habits of Ameri
cans. No offense to the American Library Association, but 
we just don’t care.”). 

Having thus concluded that § 2709(c) fails strict scrutiny, 
the court granted the applicants’ motion for preliminary in
junctive relief, but stayed its ruling until September 20, 
2005, to give the Government the opportunity to “file an ex
pedited appeal and submit an application for a stay pending 
appeal.” Application, App. B, at 29. The Government did 
just that, and on September 20 the Court of Appeals granted 
the Government’s motion: 

http://www.usdoj.gov/archive/ag/speeches/
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“Although there is a question as to the likelihood of [the 
Government’s] success on the merits and some injury to 
[the applicants] if a stay is granted, the [Government 
has] demonstrated that [it] will suffer irreparable harm 
and the public interest [will be] significantly injured if a 
stay is not granted. The balance of harms tilts in favor 
of [the Government]. Mohammed v. Reno, 309 F. 3d 95, 
100 (CA2 2002). This appeal is hereby expedited and 
the following briefing schedule is in effect: [The Govern
ment’s] brief shall be filed no later than September 27, 
2005; [the applicants’] brief shall be filed no later than 
October 4, 2005; [the Government’s] reply brief shall be 
filed no later than October 10, 2005.” Id., App. D. 

Shortly after the Court of Appeals entered the stay, the 
parties learned that, through inadvertence, Doe’s identity 
had been publicly available for several days on the District 
Court’s Web site and on PACER, the electronic docket sys
tem run by the Administrative Office of the United States 
Courts. Id., App. F., at 3–5 (decl. of Melissa Goodman). 
The parties also learned that the media had correctly re
ported Doe’s identity on at least one occasion. See, e. g., 
Cowan, Librarians Must Stay Silent in Patriot Act Suit, 
Court Says, N. Y. Times, Sept. 21, 2005, at B2. The ap
plicants immediately moved to vacate the stay in light of this 
information. The Court of Appeals denied the motion, “on 
the ground that the additional circumstances relied upon 
by [the movants] do not materially alter the balance of 
harms . . . .” Id., App. E. The applicants then filed the 
instant emergency application, urging me, in my capacity as 
Circuit Justice, to vacate the stay and thereby allow Doe to 
contribute its firsthand account to the ongoing debate re
garding proposed revisions to the Patriot Act. 

In support of their plea for an immediate order lifting the 
stay, the applicants stress that Doe seeks only to confirm its 
identity as the recipient of an NSL. It does not seek to 
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disclose the content of the NSL, nor does it seek to disclose 
the date on which it was received. They point out that, in 
another case bearing the same name involving a facial chal
lenge to § 2709, the Government argued that courts should 
consider the constitutionality of the gag provision on a case
by-case basis, “granting relief where, but only where, it can 
be shown that the compelling governmental interest[s] un
derlying the non-disclosure requirement are not in jeop
ardy.” Id., App. B, at 18, quoting Defendants-Appellants’ 
Reply Brief in Gonzales v. Doe, No. 05–0570 (CA2, filed Feb. 
3, 2005), p. 25 (on appeal from Doe v. Ashcroft, 334 F. Supp. 
2d 471 (SDNY 2004)). That is precisely what the District 
Court did here. The applicants underscore this anomaly: 
Doe—the only entity in a position to impart a first-hand ac
count of its experience—remains barred from revealing its 
identity, while others who obtained knowledge of Doe’s iden
tity—when that cat was inadvertently let out of the bag— 
may speak freely on that subject. 

Although the applicants’ arguments are cogent, I have 
taken into account several countervailing considerations in 
declining to vacate the stay kept in place by the Second Cir
cuit pending its disposition of the appeal. I am mindful, 
first, that “interference with an interim order of a court of 
appeals cannot be justified solely because [a Circuit Justice] 
disagrees about the harm a party may suffer.” Certain 
Named and Unnamed Non-citizen Children v. Texas, 448 
U. S. 1327, 1330–1331 (1980) (Powell, J., in chambers). Re
spect for the assessment of the Court of Appeals is especially 
warranted when that court is proceeding to adjudication on 
the merits with due expedition. The principal briefs have 
been filed, and I anticipate that the Court of Appeals will 
hear argument promptly and render its decision with appro
priate care and dispatch. 

Also weighing in favor of keeping the stay in effect pend
ing the full airing the Second Circuit has ordered, the Dis
trict Court held unconstitutional—as applied to the facts of 
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this case—a provision of an Act of Congress. A decision of 
that moment warrants cautious review. Further, the Gov
ernment points out that the redacted version of the com
plaint, prepared in consultation with the Government, identi
fies Doe as a member of the American Library Association. 
“The American Library Association,” the Government foot
notes, “lobbies Congress on behalf of its members and is free 
to note that one of those members has been served with an 
NSL.” Memorandum in Opposition 26, n. 2. 

In sum, the applicants have not shown cause so extraordi
nary as to justify this Court’s intervention in advance of the 
expeditious determination of the merits toward which the 
Second Circuit is swiftly proceeding. 
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ABORTION. See Constitutional Law, II. 

ABROGATION OF STATE SOVEREIGN IMMUNITY. See Immunity 
from Suit, 2. 

ADMINISTRATIVE LAW. See Individuals with Disabilities Educa

tion Act. 

AGGRAVATING FACTORS. See Constitutional Law, I, 1. 

AMERICANS WITH DISABILITIES ACT OF 1990. See Immunity 
from Suit, 2. 

ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 
1996. See Habeas Corpus, 2, 3. 

ANTITRUST ACTS. 

Robinson-Patman Act—Secondary-line price discrimination between 
competing retail dealers.—A manufacturer may not be held liable for 
secondary-line price discrimination under Act absent a showing that man
ufacturer discriminated between dealers competing to resell its product 
to same retail customer; Act centrally addresses price discrimination in 
cases involving competition between different purchasers for resale of pur
chased product; such competition ordinarily is not involved when a product 
subject to special order is sold through a customer-specific competitive 
bidding process. Volvo Trucks North America, Inc. v. Reeder-Simco 
GMC, Inc., p. 164. 

APPEALS. 

1. Collateral order doctrine—Refusal to apply judgment bar.—A re
fusal to apply Federal Tort Claims Act’s judgment bar is not open to 
appeal under collateral order doctrine. Will v. Hallock, p. 345. 

2. Power of appellate court—Sufficiency of evidence.—Because re
spondent failed to renew, after trial, its preverdict motion for judgment 
as a matter of law, as specified in Federal Rule of Civil Procedure 50(b), 
Federal Circuit had no basis for reviewing respondent’s sufficiency of evi
dence challenge to verdict. Unitherm Food Systems, Inc. v. Swift-
Eckrich, Inc., p. 394. 

1311 
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ARBITRATION. 

Challenge to contract’s validity.—Regardless of whether it is brought 
in federal or state court, a challenge to validity of a contract as a whole, 
and not specifically to that contract’s arbitration clause, must be resolved 
by arbitrator, not by court. Buckeye Check Cashing, Inc. v. Cardegna, 
p. 440. 

ASSISTANCE OF COUNSEL. See Habeas Corpus, 1. 

ASSISTED SUICIDE. See Controlled Substances Act. 

ATTORNEY’S FEES. 

Remand of case removed to federal court.—Absent unusual circum
stances, attorney’s fees should not be awarded in an order remanding a 
case to state court under 28 U. S. C. § 1447(c) when party who previously 
removed case to federal court had an objectively reasonable basis for doing 
so. Martin v. Franklin Capital Corp., p. 132. 

AUTOMOBILE SALES. See Antitrust Acts. 

BANKING. See Jurisdiction, 1. 

BANKRUPTCY. 

Set-aside of preferential transfers—Sovereign immunity.—A bank
ruptcy trustee’s proceeding to set aside debtor’s preferential transfers to 
state agencies is not barred by sovereign immunity. Central Va. Commu
nity College v. Katz, p. 356. 

BENEFITS OFFSET. See Social Security. 

BIPARTISAN CAMPAIGN REFORM ACT OF 2002. 

As-applied challenge—“Electioneering communications” regula
tion.—District Court’s judgment is vacated and case is remanded for that 
court to consider in first instance merits of appellant’s as-applied challenge 
to application of BCRA § 203, which prohibits corporations from using 
their general treasury funds to pay for any “electioneering communica
tions.” Wisconsin Right to Life, Inc. v. Federal Election Comm’n, p. 410. 

BURDEN OF PERSUASION. See Individuals with Disabilities 
Education Act. 

CALIFORNIA. See Habeas Corpus, 2. 

CAMPAIGN FINANCING. See Bipartisan Campaign Reform Act of 
2002. 

CAPITAL MURDER. See Constitutional Law, I. 

CAR SALES. See Antitrust Acts. 
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CIVIL RIGHTS ACT OF 1866. See also Discrimination Based on 
Race. 

Section 1981—Statement of claim.—Consistent with this Court’s case 
law, and as required by 42 U. S. C. § 1981’s plain text, a plaintiff cannot 
state a § 1981 claim unless he has (or would have) rights under an existing 
(or proposed) contract that he wishes “to make and enforce.” Domino’s 
Pizza, Inc. v. McDonald, p. 470. 

CIVIL RIGHTS ACT OF 1964. See also Discrimination Based on 
Race. 

Title VII—Employee-numerosity requirement—Subject-matter juris
diction.—Fifteen-employee requirement contained in Title VII’s “em
ployer” definition does not affect federal-court subject-matter jurisdiction 
but, instead, delineates a substantive ingredient of a Title VII claim for 
relief. Arbaugh v. Y & H Corp., p.  500. 

COLLATERAL ORDER DOCTRINE. See Appeals, 1. 

COLLATERAL REVIEW. See Habeas Corpus, 2. 

COLLECTION OF STUDENT LOAN DEBT. See Social Security. 

COMPENSATION FOR TIME SPENT DONNING AND DOFFING 
PROTECTIVE GEAR. See Labor. 

COMPLETE DIVERSITY. See Jurisdiction, 3. 

CONSTITUTIONAL LAW. 

I. Cruel and Unusual Punishment. 
1. Capital murder—Invalidated sentencing factor.—An invalidated 

sentencing factor (whether an eligibility factor or not) will render a first
degree murder sentence unconstitutional by reason of its adding an im
proper element to aggravation scale in weighing process unless another 
sentencing factor enables sentencer to give aggravating weight to same 
facts and circumstances; jury’s consideration of invalid special circum
stances in Sanders’ case gave rise to no constitutional violation. Brown 
v. Sanders, p. 212. 

2. Capital murder—Sentencing—Innocence-related evidence.—Consti
tution does not prohibit a State from limiting innocence-related evidence 
a capital defendant can introduce at a sentencing proceeding to evidence 
introduced at original trial. Oregon v. Guzek, p. 517. 

II. Right to Abortion. 

Remedy for violation—Invalidating statute.—If enforcing a statute 
that regulates access to abortion would be unconstitutional in medical 
emergencies, invalidating statute entirely is not always necessary or justi
fied, for lower courts may be able to render narrower declaratory and 
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injunctive relief. Ayotte v. Planned Parenthood of Northern New Eng.,

p. 320. 

CONTRACTS. See Arbitration. 

CONTROLLED SUBSTANCES ACT. See also Religious Freedom 
Restoration Act of 1993. 

Physician regulation—Assisted suicide.—Act does not allow Attorney 
General to prohibit doctors from prescribing regulated drugs under a state 
law permitting physician-assisted suicide. Gonzales v. Oregon, p. 243. 

CORPORATE FUNDS AND ELECTIONEERING. See Bipartisan 
Campaign Reform Act of 2002. 

CREDITORS AND DEBTORS. See Bankruptcy. 

CRIMINAL LAW. See Constitutional Law, I, 1. 

CRIMINAL PROCEDURE. See Federal Rules of Criminal Proce

dure. 

CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, I. 

DEATH PENALTY. See Constitutional Law, I; Habeas Corpus, 4. 

DEBTORS AND CREDITORS. See Bankruptcy. 

DELIVERY OF MAIL. See Immunity from Suit, 1. 

DISABLED STUDENTS. See Individuals with Disabilities Educa

tion Act. 

DISCRIMINATION BASED ON RACE. See also Civil Rights Act 
of 1866. 

Civil Rights Act of 1866—Civil Rights Act of 1964—Employment dis
crimination—Discriminatory animus—Asserted reasons for hiring deci
sions.—Eleventh Circuit erred in holding that modifiers or qualifications 
are necessary in all instances to render term “boy” probative of bias in an 
employment discrimination case based on race, and erred in articulating 
standard for determining whether asserted nondiscriminatory reasons for 
Tyson’s hiring decisions in this case were pretextual. Ash v. Tyson 
Foods, Inc., p. 454. 

DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 
1964; Discrimination Based on Race. 

DISCRIMINATION IN PRICING. See Antitrust Acts. 

DIVERSITY JURISDICTION. See Jurisdiction, 1, 3. 

DOCTOR-ASSISTED SUICIDE. See Controlled Substances Act. 
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DONNING AND DOFFING PROTECTIVE GEAR. See Labor. 

DRUG REGULATION. See Controlled Substances Act. 

EDUCATION PROGRAMS FOR DISABLED STUDENTS. See Individ

uals with Disabilities Education Act. 

EFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 1. 

EIGHTH AMENDMENT. See Constitutional Law, I. 

ELECTIONEERING COMMUNICATIONS. See Bipartisan Campaign 
Reform Act of 2002. 

EMPLOYEE-NUMEROSITY REQUIREMENT. See Civil Rights Act 
of 1964. 

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1964; Dis

crimination Based on Race; Labor. 

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964; 
Discrimination Based on Race. 

FAIR LABOR STANDARDS ACT OF 1938. See Labor. 

FEDERAL RULES OF CIVIL PROCEDURE. See Appeals, 2. 

FEDERAL RULES OF CRIMINAL PROCEDURE. 
New trial motion.—Because time prescriptions in Rules 33 and 45 are 

nonjurisdictional, claim-processing rules, Government forfeited its defense 
that petitioner’s untimely memorandum could not support his new trial 
motion when it did not raise that defense until after District Court had 
reached merits of petitioner’s claim. Eberhart v. United States, p. 12. 

FEDERAL-STATE RELATIONS. See Attorney’s Fees; Controlled 
Substances Act; Habeas Corpus, 4; Jurisdiction, 2, 3. 

FEDERAL TORT CLAIMS ACT. See also Appeals, 1; Immunity 
from Suit, 1. 

Construction of Act—Waiver of sovereign immunity.—United States 
waives sovereign immunity under FTCA only where local law would make 
a “private person” liable in tort, 28 U. S. C. § 1346(b)(1), not where local 
law would make “a state or municipal entity” liable. United States v. 
Olson, p. 43. 

FELONY MURDER. See Habeas Corpus, 1. 

FOREIGN SOVEREIGN IMMUNITIES ACT OF 1976. 

Status of Iran’s Ministry of Defense.—Judgment is vacated and case 
remanded for Ninth Circuit to consider whether Iran’s Ministry of Defense 
is an “agency or instrumentality” of a foreign state whose property is 
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“not . . . immune from attachment” under FSIA or if it is an inseparable 
part of foreign state itself. Ministry of Defense and Support for Armed 
Forces of Islamic Republic of Iran v. Elahi, p. 450. 

FOURTEENTH AMENDMENT. See Immunity from Suit, 2. 

FREEDOM OF RELIGION. See Religious Freedom Restoration Act 
of 1993. 

FUEL TAXES. See Taxes. 

GASOLINE TAXES. See Taxes. 

HABEAS CORPUS. 
1. Aggravated felony murder—Assistance of counsel.—Sixth Circuit 

erred in finding respondent entitled to habeas relief on grounds (1) that 
transferred intent was not a permissible theory for aggravated felony mur
der under Ohio law and (2) that respondent’s trial counsel’s performance 
had been constitutionally deficient under Strickland v. Washington, 466 
U. S. 668. Bradshaw v. Richey, p. 74. 

2. Antiterrorism and Effective Death Penalty Act of 1996—Limita
tions period—Application to state collateral review system.—Ninth Cir
cuit departed from this Court’s interpretation of AEDPA’s 1-year limita
tions period as applied to California’s collateral review system when it 
found respondent’s petition timely despite a 3-year, 1-month, delay in ap
pealing denial of his state collateral review petition. Evans v. Chavis, 
p. 189. 

3. Antiterrorism and Effective Death Penalty Act of 1996.—Ninth 
Circuit’s use of debatable inferences to set aside a reasonable state-court 
conclusion does not satisfy requirements for granting habeas relief under 
AEDPA. Rice v. Collins, p. 333. 

4. Death penalty eligibility—Mental retardation claim—Federal ha
beas authority.—In commanding Arizona courts to conduct a jury trial to 
resolve respondent’s claim that his mental retardation made him ineligible 
for death penalty, Ninth Circuit exceeded its habeas authority because 
State had no chance to apply its chosen procedures for adjudicating such 
claims. Schriro v. Smith, p. 6. 

5. Right to self-representation—Access to law library.—Because Fa
retta v. California, 422 U. S. 806—which establishes a Sixth Amendment 
right to self-representation—does not imply a pro se defendant’s right to 
access a law library, Ninth Circuit erred in holding that violation of such 
an access right is a basis for federal habeas relief. Kane v. Garcia Es
pitia, p. 9. 

6. State prisoner—Prosecutorial misconduct—Presentation of federal 
claim.—Petitioner’s federal prosecutorial misconduct claim was properly 
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raised in state court for purposes of federal habeas, and his federal petition

presented that claim with more than sufficient particularity. Dye v. Hof

bauer, p. 1.


HALLUCINOGENIC TEA. See Religious Freedom Restoration Act 
of 1993. 

HIRING DECISIONS. See Discrimination Based on Race. 

IMMUNITY FROM SUIT. See also Federal Tort Claims Act. 
1. Federal Tort Claims Act—Postal employee’s actions.—Because 

Dolan’s claim against Postal Service for injuries she suffered when she 
tripped and fell over mail left on her porch is not barred by an exception 
for “negligent transmission of . . . postal matter” to FTCA’s general waiver 
of federal sovereign immunity, her suit may proceed. Dolan v. Postal 
Service, p. 481. 

2. Private cause of action—Fourteenth Amendment violation—Abro
gation of state sovereign immunity.—Insofar as Title II of Americans 
with Disabilities Act of 1990 creates a private cause of action for damages 
against States for conduct that actually violates Fourteenth Amendment, 
Title II validly abrogates state sovereign immunity. United States v. 
Georgia, p. 151. 

INDIAN SOVEREIGN IMMUNITY. See Taxes. 

INDIVIDUALS WITH DISABILITIES EDUCATION ACT. 
Individual education program—Administrative hearing—Burden of 

persuasion.—In an administrative hearing challenging a school district’s 
“individualized education program” for a disabled child, burden of persua
sion is properly placed upon party seeking relief, regardless of whether 
that is child or school district. Schaffer v. Weast, p. 49. 

INEFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 1. 

IRAN. See Foreign Sovereign Immunities Act of 1976. 

JUDGMENT BAR. See Appeals, 1. 

JURISDICTION. 
1. Diversity jurisdiction—Banks.—Under 28 U. S. C. § 1348, which pro

vides that “national banking associations” are “deemed citizens of the 
States in which they are respectively located” for diversity purposes, a 
national bank is a citizen of State where its main office, as set forth in its 
articles of association, is located. Wachovia Bank, N. A. v. Schmidt, p. 303. 

2. Federal District Courts—Rooker-Feldman doctrine.—Doctrine— 
which prevents lower federal courts from exercising jurisdiction over 
cases brought by “state-court losers” challenging “state-court judgments 
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rendered before district court proceedings commenced,” Exxon Mobil 
Corp. v. Saudi Basic Industries Corp., 544 U. S. 280, 284—does not bar 
actions by nonparties to earlier state-court judgment simply because, for 
preclusion law purposes, they could be considered in privity with a party 
to that judgment. Lance v. Dennis, p. 459. 

3. Removal—Diversity of citizenship.—Defendants may remove an ac
tion from state to federal court based on diversity of citizenship if there 
is complete diversity between all named plaintiffs and all named defend
ants and no defendant is a citizen of forum State; it is not incumbent 
on named defendants to negate existence of a potential defendant whose 
presence in action would destroy diversity. Lincoln Property Co. v. 
Roche, p. 81. 

KANSAS. See Taxes. 

LABOR. 

Fair Labor Standards Act of 1938—Compensation—Donning and 
doffing protective gear.—Periods employees spend walking between 
changing and production areas and waiting to doff their protective gear 
are compensable under FLSA, but § 4(a)(2) of Portal-to-Portal Act of 1947 
excludes from FLSA’s scope time they spend waiting to don their first 
piece of gear. IBP, Inc. v. Alvarez, p. 21. 

LAW LIBRARY ACCESS. See Habeas Corpus, 5. 

LIMITATIONS PERIODS. See Habeas Corpus, 2. 

MAIL DELIVERY. See Immunity from Suit, 1. 

MENTAL RETARDATION. See Habeas Corpus, 4. 

MOTOR FUEL TAXES. See Taxes. 

MURDER. See Constitutional Law, I; Habeas Corpus, 1. 

NEW TRIAL MOTIONS. See Federal Rules of Criminal Procedure. 

OFFSET OF SOCIAL SECURITY BENEFITS. See Social Security. 

OHIO. See Habeas Corpus, 1. 

OREGON. See Controlled Substances Act. 

PHYSICIAN-ASSISTED SUICIDE. See Controlled Substances Act. 

PORTAL-TO-PORTAL ACT OF 1947. See Labor. 

POSTAL EMPLOYEES’ ACTIONS. See Immunity from Suit, 1. 

PRECLUSION LAW. See Jurisdiction, 2. 
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PREFERENTIAL TRANSFERS. See Bankruptcy.


PRELIMINARY INJUNCTIONS. See Religious Freedom Restoration


Act of 1993. 

PRESCRIPTION REGULATION. See Controlled Substances Act. 

PRETEXTUAL REASON FOR HIRING DECISIONS. See Discrimina

tion Based on Race. 

PRICE DISCRIMINATION. See Antitrust Acts. 

PRISON LAW LIBRARY ACCESS. See Habeas Corpus, 5. 

PROSECUTORIAL MISCONDUCT. See Habeas Corpus, 6. 

PROTECTIVE GEAR DONNING AND DOFFING. See Labor. 

RELIGIOUS FREEDOM RESTORATION ACT OF 1993. 

Preliminary injunction—Compelling interest—Sacramental tea use.— 
Courts below did not err in determining that Federal Government failed 
to demonstrate, at preliminary injunction stage, compelling interest re
quired by RFRA in order to bar respondent church’s use of a sacramental 
tea containing a hallucinogen listed on Schedule I of Controlled Substances 
Act. Gonzales v. O Centro Espı́rita Beneficente Uniăo do Vegetal, p. 418. 

REMOVAL. See Attorney’s Fees; Jurisdiction, 3.


RIGHT TO ABORTION. See Constitutional Law, II.


RIGHT TO SELF-REPRESENTATION. See Habeas Corpus, 5.


ROBINSON-PATMAN ACT. See Antitrust Acts.


ROOKER-FELDMAN DOCTRINE. See Jurisdiction, 2.


SACRAMENTAL TEA. See Religious Freedom Restoration Act of


1993. 

SECONDARY-LINE PRICE DISCRIMINATION. See Antitrust Acts. 

SECTION 1981. See Civil Rights Act of 1866; Discrimination Based 
on Race. 

SELF-REPRESENTATION. See Habeas Corpus, 5. 

SIXTH AMENDMENT. See Habeas Corpus, 1, 5. 

SOCIAL SECURITY. 

Student loan collection—Offset of benefits.—United States may offset 
Social Security benefits to collect a student loan debt that has been out
standing for over 10 years. Lockhart v. United States, p. 142. 
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SOVEREIGN IMMUNITY. See Bankruptcy; Federal Tort Claims 
Act; Foreign Sovereign Immunities Act of 1976; Immunity from 
Suit; Taxes. 

STATE TAXES. See Taxes. 

STATUTES OF LIMITATIONS. See Habeas Corpus, 2. 

STUDENT LOAN DEBT. See Social Security. 

SUBJECT-MATTER JURISDICTION. See Civil Rights Act of 1964. 

SUFFICIENCY OF EVIDENCE. See Appeals, 2. 

SUPREME COURT. 

1. Retirement of Justice O’Connor, p. iii. 

2. Appointment of Justice Alito, p. vii. 

TAXES. 

State motor fuel tax—Imposition on distributors to Indian Nation.— 
Because Kansas’ motor fuel tax is a nondiscriminatory tax imposed on off
reservation receipt of fuel by non-Indian distributors, tax is valid and 
poses no affront to respondent Nation’s sovereignty, even though those 
distributors subsequently deliver fuel to reservation’s gas station; 
interest-balancing test of White Mountain Apache Tribe v. Bracker, 448 
U. S. 136, does not apply to a tax that results from an off-reservation trans
action between non-Indians. Wagnon v. Prairie Band Potawatomi Na
tion, p. 95. 

TITLE VII. See Discrimination Based on Race. 

VEHICLE SALES. See Antitrust Acts. 

WAIVER OF SOVEREIGN IMMUNITY. See Federal Tort Claims 
Act. 

WALKING TIME. See Labor. 

WORDS AND PHRASES. 

1. “Agency or instrumentality of foreign state [whose property is] 
not . . . immune from attachment.” Foreign Sovereign Immunities Act 
of 1976, 28 U. S. C. § 1610(b). Ministry of Defense and Support for Armed 
Forces of Islamic Republic of Iran v. Elahi, p. 450. 

2. “National banking associations” “deemed citizens of the States in 
which they are respectively located.” 28 U. S. C. § 1348. Wachovia Bank, 
N. A. v. Schmidt, p. 303. 

3. “Negligent transmission of . . . postal matter.” Federal Tort Claims 
Act, 28 U. S. C. § 2680(b). Dolan v. Postal Service, p. 481. 
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WORDS AND PHRASES—Continued. 
4. “To make and enforce contracts.” Rev. Stat. § 1977, 42 U. S. C. 

§ 1981. Domino’s Pizza, Inc. v. McDonald, p. 470. 

WORK TIME. See Labor. 




