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Errata

542 U. S. 505, n. 5, line 3: “15” should be “482–483”.
541 U. S. 988, line 25: Substitute “Greene” for “Green”.
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of the

SU PREME COURT

during the time of these reports

WILLIAM H. REHNQUIST, Chief Justice.
JOHN PAUL STEVENS, Associate Justice.
SANDRA DAY O’CONNOR, Associate Justice.
ANTONIN SCALIA, Associate Justice.
ANTHONY M. KENNEDY, Associate Justice.
DAVID H. SOUTER, Associate Justice.
CLARENCE THOMAS, Associate Justice.
RUTH BADER GINSBURG, Associate Justice.
STEPHEN BREYER, Associate Justice.

officers of the court

JOHN D. ASHCROFT, Attorney General.1

ALBERTO R. GONZALES, Attorney General.2

PAUL D. CLEMENT, Acting Solicitor General.3

WILLIAM K. SUTER, Clerk.
FRANK D. WAGNER, Reporter of Decisions.
PAMELA TALKIN, Marshal.
JUDITH A. GASKELL, Librarian.

1 Attorney General Ashcroft resigned effective February 3, 2005.
2 The Honorable Alberto R. Gonzales, of Texas, was nominated by

President Bush on November 10, 2004, to be Attorney General; the
nomination was confirmed by the Senate on February 3, 2005; he was
commissioned and took the oath of office on the same date.

3 Acting Solicitor General Clement was presented to the Court on
October 4, 2004. See post, p. v.
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SUPREME COURT OF THE UNITED STATES

Allotment of Justices

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, William H. Rehnquist,
Chief Justice.

For the First Circuit, David H. Souter, Associate Justice.
For the Second Circuit, Ruth Bader Ginsburg, Associate

Justice.
For the Third Circuit, David H. Souter, Associate Justice.
For the Fourth Circuit, William H. Rehnquist, Chief Justice.
For the Fifth Circuit, Antonin Scalia, Associate Justice.
For the Sixth Circuit, John Paul Stevens, Associate Justice.
For the Seventh Circuit, John Paul Stevens, Associate Justice.
For the Eighth Circuit, Clarence Thomas, Associate Justice.
For the Ninth Circuit, Sandra Day O’Connor, Associate

Justice.
For the Tenth Circuit, Stephen Breyer, Associate Justice.
For the Eleventh Circuit, Anthony M. Kennedy, Associate

Justice.
For the Federal Circuit, William H. Rehnquist, Chief Justice.

September 30, 1994.

(For next previous allotment, and modification, see 509 U. S.,
p. vi, and 512 U. S., p. v.)
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PRESENTATION OF THE ACTING
SOLICITOR GENERAL

Supreme Court of the United States

MONDAY, OCTOBER 4, 2004

Present: Chief Justice Rehnquist, Justice Stevens,
Justice O’Connor, Justice Scalia, Justice Kennedy,
Justice Souter, Justice Thomas, Justice Ginsburg, and
Justice Breyer.

The Chief Justice said:

The Court now recognizes the Attorney General of the
United States, John D. Ashcroft.

The Attorney General said:

Mr. Chief Justice, and may it please the Court. I have
the honor to present to the Court the Acting Solicitor Gen-
eral, Paul D. Clement of Virginia.

The Chief Justice said:

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to
represent the government of the United States before this
Court. We wish you well in your office.

The Acting Solicitor General said:

Thank you, Mr. Chief Justice.

v
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Petitioner, a lawful permanent resident of the United States, pleaded
guilty to two counts of driving under the influence of alcohol (DUI) and
causing serious bodily injury in an accident, in violation of Florida law.
While he was serving his prison sentence, the Immigration and Natural-
ization Service initiated removal proceedings pursuant to § 237(a) of the
Immigration and Nationality Act (INA), which permits deportation of
an alien convicted of “an aggravated felony.” INA § 101(a)(43)(F) de-
fines “aggravated felony” to include, inter alia, “a crime of violence [as
defined in 18 U. S. C. § 16] for which the term of imprisonment [is] at
least one year.” Title 18 U. S. C. § 16(a), in turn, defines “crime of vio-
lence” as “an offense that has as an element the use . . . of physical force
against the person or property of another,” and § 16(b) defines it as “any
other offense that is a felony and that, by its nature, involves a substan-
tial risk that physical force against the person or property of another
may be used in the course of committing the offense.” An Immigration
Judge and the Board of Immigration Appeals ordered petitioner’s depor-
tation, and the Eleventh Circuit dismissed his petition for review, rely-
ing on its precedent that a conviction under Florida’s DUI statute is a
crime of violence under 18 U. S. C. § 16.

Held: State DUI offenses such as Florida’s, which either do not have a
mens rea component or require only a showing of negligence in the

1
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operation of a vehicle, are not crimes of violence under 18 U. S. C. § 16.
Pp. 6–13.

(a) Section 16 requires this Court to look to the elements and nature
of the offense of conviction in determining whether petitioner’s convic-
tion falls within its ambit. Florida’s DUI statute, like similar statutes
in many States, requires proof of causation but not of any mental state;
and some other States appear to require only proof that a person acted
negligently in operating the vehicle. This Court’s analysis begins with
§ 16’s language. See Bailey v. United States, 516 U. S. 137, 144. Par-
ticularly when interpreting a statute featuring as elastic a word as
“use,” the Court construes language in its context and in light of the
terms surrounding it. See Smith v. United States, 508 U. S. 223, 229.
Section 16(a)’s critical aspect is that a crime of violence involves the
“use . . . of physical force against” another’s person or property. That
requires active employment. See Bailey, supra, at 145. While one
may, in theory, actively employ something in an accidental manner, it is
much less natural to say that a person actively employs physical force
against another by accident. When interpreting a statute, words must
be given their “ordinary or natural” meaning, Smith, supra, at 228, and
§ 16(a)’s key phrase most naturally suggests a higher degree of intent
than negligent or merely accidental conduct. Petitioner’s DUI offense
therefore is not a crime of violence under § 16(a). Pp. 6–10.

(b) Nor is it a crime of violence under § 16(b), which sweeps more
broadly than § 16(a), but does not thereby encompass all negligent con-
duct, such as negligent operation of a vehicle. It simply covers offenses
that naturally involve a person acting in disregard of the risk that physi-
cal force might be used against another in committing an offense. The
classic example is burglary, which, by nature, involves a substantial risk
that the burglar will use force against a victim in completing the crime.
Thus, § 16(b) contains the same formulation found to be determinative
in § 16(a): the use of physical force against another’s person or property.
Accordingly, § 16(b)’s language must be given an identical construction,
requiring a higher mens rea than the merely accidental or negligent
conduct involved in a DUI offense. Pp. 10–11.

(c) The ordinary meaning of the term “crime of violence,” which is
what this Court is ultimately determining, combined with § 16’s empha-
sis on the use of physical force against another (or the risk of having to
use such force in committing a crime), suggests a category of violent,
active crimes that cannot be said naturally to include DUI offenses.
This construction is reinforced by INA § 101(h), which includes as alter-
native definitions of “serious criminal offense” a “crime of violence,
as defined in [§ 16],” § 101(h)(2), and a DUI-causing-injury offense,
§ 101(h)(3). Interpreting § 16 to include DUI offenses would leave
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§ 101(h)(3) practically void of significance, in contravention of the rule
that effect should be given to every word of a statute whenever possible,
see Duncan v. Walker, 533 U. S. 167, 174. Pp. 11–12.

(d) This case does not present the question whether an offense requir-
ing proof of the reckless use of force against another’s person or prop-
erty qualifies as a crime of violence under § 16. P. 13.

Reversed and remanded.

Rehnquist, C. J., delivered the opinion for a unanimous Court.

J. Sedwick Sollers III argued the cause for petitioner.
With him on the briefs were Patricia L. Maher and Michael
J. Ciatti.

Dan Himmel farb argued the cause for respondents.
With him on the brief were Acting Solicitor General Clem-
ent, Assistant Attorney General Keisler, Deputy Solicitors
General Dreeben and Kneedler, Donald E. Keener, and Greg
D. Mack.*

Chief Justice Rehnquist delivered the opinion of the
Court.

Petitioner Josue Leocal, a Haitian citizen who is a lawful
permanent resident of the United States, was convicted in
2000 of driving under the influence of alcohol (DUI) and caus-
ing serious bodily injury, in violation of Florida law. See
Fla. Stat. § 316.193(3)(c)(2) (2003). Classifying this convic-
tion as a “crime of violence” under 18 U. S. C. § 16, and there-
fore an “aggravated felony” under the Immigration and Na-
tionality Act (INA), an Immigration Judge and the Board of
Immigration Appeals (BIA) ordered that petitioner be de-
ported pursuant to § 237(a) of the INA. The Court of Ap-

*Briefs of amici curiae urging reversal were filed for Citizens and Im-
migrants for Equal Justice et al. by Carmine D. Boccuzzi, Jr.; for the
Midwest Immigrant & Human Rights Center by Shashank S. Upadhye;
and for the National Association of Criminal Defense Lawyers et al. by
Paul A. Engelmayer, Douglas F. Curtis, Joshua L. Dratel, Lucas Gutten-
tag, Steven R. Shapiro, Robin L. Goldfaden, Lory Diana Rosenberg,
Jeanne A. Butterfield, Marianne Yang, and Manuel D. Vargas.
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peals for the Eleventh Circuit agreed, dismissing petitioner’s
petition for review. We disagree and hold that petitioner’s
DUI conviction is not a crime of violence under 18 U. S. C.
§ 16.

Petitioner immigrated to the United States in 1980 and
became a lawful permanent resident in 1987. In January
2000, he was charged with two counts of DUI causing serious
bodily injury under Fla. Stat. § 316.193(3)(c)(2), after he
caused an accident resulting in injury to two people. He
pleaded guilty to both counts and was sentenced to 21⁄2 years
in prison.

In November 2000, while he was serving his sentence, the
Immigration and Naturalization Service (INS) initiated re-
moval proceedings against him pursuant to § 237(a) of the
INA. Under that provision, “[a]ny alien who is convicted of
an aggravated felony . . . is deportable” and may be removed
upon an order of the Attorney General. 66 Stat. 201, 8
U. S. C. § 1227(a)(2)(A)(iii). Section 101(a)(43) of the INA
defines “aggravated felony” to include, inter alia, “a crime
of violence (as defined in section 16 of title 18, but not includ-
ing a purely political offense) for which the term of imprison-
ment [is] at least one year.” 1 8 U. S. C. § 1101(a)(43)(F)
(footnote omitted). Title 18 U. S. C. § 16, in turn, defines the
term “crime of violence” to mean:

1 Congress first made commission of an aggravated felony grounds for
an alien’s removal in 1988, and it defined the term to include offenses such
as murder, drug trafficking crimes, and firearm trafficking offenses. See
Anti-Drug Abuse Act of 1988, §§ 7342, 7344, 102 Stat. 4469, 4470. Since
then, Congress has frequently amended the definition of aggravated felony,
broadening the scope of offenses which render an alien deportable. See,
e. g., Antiterrorism and Effective Death Penalty Act of 1996, § 440(e), 110
Stat. 1277 (adding a number of offenses to § 101(a)(43) of the INA); Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA),
§ 321, 110 Stat. 3009–627 (same). The inclusion of any “crime of violence”
as an aggravated felony came in 1990. See Immigration Act of 1990, § 501,
104 Stat. 5048.
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“(a) an offense that has as an element the use, at-
tempted use, or threatened use of physical force against
the person or property of another, or
“(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
against the person or property of another may be used
in the course of committing the offense.”

Here, the INS claimed that petitioner’s DUI conviction was a
“crime of violence” under § 16, and therefore an “aggravated
felony” under the INA.

In October 2001, an Immigration Judge found petitioner
removable, relying upon the Eleventh Circuit’s decision in Le
v. United States Attorney General, 196 F. 3d 1352 (1999) (per
curiam), which held that a conviction under the Florida DUI
statute qualified as a crime of violence. The BIA affirmed.2

Petitioner completed his sentence and was removed to Haiti
in November 2002. In June 2003, the Court of Appeals for
the Eleventh Circuit dismissed petitioner’s petition for re-
view, relying on its previous ruling in Le, supra.3 App. to

2 When petitioner first appealed, the BIA’s position was that a violation
of DUI statutes similar to Florida’s counted as a crime of violence under
18 U. S. C. § 16. See, e. g., Matter of Puente-Salazar, 22 I. & N. Dec. 1006,
1012–1013 (BIA 1999) (en banc). Before petitioner received a decision
from his appeal (due to a clerical error not relevant here), the BIA in
another case reversed its position from Puente-Salazar and held that DUI
offenses that do not have a mens rea of at least recklessness are not crimes
of violence within the meaning of § 16. See Matter of Ramos, 23 I. & N.
Dec. 336, 346 (BIA 2002) (en banc). However, because the BIA held in
Ramos that it would “follow the law of the circuit in those circuits that
have addressed the question whether driving under the influence is a
crime of violence,” id., at 346–347, and because it found the Eleventh Cir-
cuit’s ruling in Le controlling, it affirmed the Immigration Judge’s removal
order. See App. to Pet. for Cert. 1a–4a.

3 Pursuant to the IIRIRA, the Eleventh Circuit was without jurisdiction
to review the BIA’s removal order in this case if petitioner was “removable
by reason of having committed” certain criminal offenses, including those
covered as an “aggravated felony.” See 8 U. S. C. § 1252(a)(2)(C). Be-
cause the Eleventh Circuit held that petitioner’s conviction was such an
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Pet. for Cert. 5a–7a. We granted certiorari, 540 U. S. 1176
(2004), to resolve a conflict among the Courts of Appeals on
the question whether state DUI offenses similar to the one
in Florida, which either do not have a mens rea component
or require only a showing of negligence in the operation of a
vehicle, qualify as a crime of violence. Compare Le, supra,
at 1354; and Omar v. INS, 298 F. 3d 710, 715–718 (CA8 2002),
with United States v. Trinidad-Aquino, 259 F. 3d 1140, 1145–
1146 (CA9 2001); Dalton v. Ashcroft, 257 F. 3d 200, 205–206
(CA2 2001); Bazan-Reyes v. INS, 256 F. 3d 600, 609–611 (CA7
2001); and United States v. Chapa-Garza, 243 F. 3d 921, 926–
927 (CA5), amended, 262 F. 3d 479 (CA5 2001) (per curiam);
see also Ursu v. INS, 20 Fed. Appx. 702 (CA9 2001) (follow-
ing Trinidad-Aquino, supra, and ruling that a violation of
the Florida DUI statute at issue here and in Le does not
count as a “crime of violence”). We now reverse the Elev-
enth Circuit.

* * *

Title 18 U. S. C. § 16 was enacted as part of the Compre-
hensive Crime Control Act of 1984, which broadly reformed
the federal criminal code in such areas as sentencing, bail,
and drug enforcement, and which added a variety of new
violent and nonviolent offenses. § 1001(a), 98 Stat. 2136.
Congress employed the term “crime of violence” in numer-
ous places in the Act, such as for defining the elements of
particular offenses, see, e. g., 18 U. S. C. § 1959 (prohibiting
threats to commit crimes of violence in aid of racketeering
activity), or for directing when a hearing is required before
a charged individual can be released on bail, see § 3142(f)
(requiring a pretrial detention hearing for those alleged to
have committed a crime of violence). Congress therefore
provided in § 16 a general definition of the term “crime
of violence” to be used throughout the Act. See § 1001(a),

offense, it concluded that it had no jurisdiction to consider the removal
order.
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98 Stat. 2136. Section 16 has since been incorporated into
a variety of statutory provisions, both criminal and
noncriminal.4

Here, pursuant to § 237(a) of the INA, the Court of Ap-
peals applied § 16 to find that petitioner’s DUI conviction
rendered him deportable. In determining whether petition-
er’s conviction falls within the ambit of § 16, the statute di-
rects our focus to the “offense” of conviction. See § 16(a)
(defining a crime of violence as “an offense that has as an
element the use . . . of physical force against the person or
property of another” (emphasis added)); § 16(b) (defining the
term as “any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force against
the person or property of another may be used in the course
of committing the offense” (emphasis added)). This lan-
guage requires us to look to the elements and the nature of
the offense of conviction, rather than to the particular facts
relating to petitioner’s crime.

Florida Stat. § 316.193(3)(c)(2) makes it a third-degree fel-
ony for a person to operate a vehicle while under the influ-
ence and, “by reason of such operation, caus[e] . . . [s]erious
bodily injury to another.” The Florida statute, while it re-
quires proof of causation of injury, does not require proof of
any particular mental state. See State v. Hubbard, 751
So. 2d 552, 562–564 (Fla. 1999) (holding, in the context of a
DUI manslaughter conviction under § 316.193, that the stat-

4 For instance, a number of statutes criminalize conduct that has as an
element the commission of a crime of violence under § 16. See, e. g., 18
U. S. C. § 842(p) (prohibiting the distribution of information relating to ex-
plosives, destructive devices, and weapons of mass destruction in relation
to a crime of violence). Other statutory provisions make classification of
an offense as a crime of violence consequential for purposes of, inter alia,
extradition and restitution. See §§ 3181(b), 3663A(c). And the term
“crime of violence” under § 16 has been incorporated into a number of
noncriminal enactments. See, e. g., 8 U. S. C. § 1227(a)(2)(A)(iii) (render-
ing an alien deportable for committing a crime of violence, as petitioner is
charged here).
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ute does not contain a mens rea requirement). Many States
have enacted similar statutes, criminalizing DUI causing se-
rious bodily injury or death without requiring proof of any
mental state,5 or, in some States, appearing to require only
proof that the person acted negligently in operating the vehi-
cle.6 The question here is whether § 16 can be interpreted
to include such offenses.

Our analysis begins with the language of the statute. See
Bailey v. United States, 516 U. S. 137, 144 (1995). The plain
text of § 16(a) states that an offense, to qualify as a crime of
violence, must have “as an element the use, attempted use,
or threatened use of physical force against the person or
property of another.” We do not deal here with an at-

5 See, e. g., Ala. Code § 13A–6–20(a)(5) (West 1994); Colo. Rev. Stat. § 18–
3–205(1)(b)(I) (Lexis 2003); Conn. Gen. Stat. § 53a–60d(a) (2003); Ga.
Code Ann. § 40–6–394 (Lexis 2004); Idaho Code § 18–8006(1) (Lexis 2004);
Ill. Comp. Stat. Ann., ch. 625, § 5/11–501(d)(1)(C) (West 2002); Ind. Code
§ 9–30–5–4 (1993); Iowa Code § 707.6A(4) (2003); Ky. Rev. Stat. Ann.
§§ 189A.010(1) and (11)(c) (Lexis Supp. 2004); Me. Rev. Stat. Ann., Tit.
29–A, § 2411(1–A)(D)(1) (West Supp. 2003); Mich. Comp. Laws Ann.
§ 257.625(5) (West Supp. 2004); Neb. Rev. Stat. § 60–6,198(1) (2002 Cum.
Supp.); N. H. Rev. Stat. Ann. §§ 265:82–a(I)(b) and (II)(b) (West 2004); N. J.
Stat. Ann. § 2C:12–1(c) (West Supp. 2003); N. M. Stat. Ann. §§ 66–8–101(B)
and (C) (2004); N. D. Cent. Code § 39–09–01.1 (Lexis 1997); Ohio Rev. Code
Ann. § 2903.08(A)(1)(a) (Lexis 2003); Okla. Stat. Ann., Tit. 47, § 11–
904(B)(1) (West 2001); 75 Pa. Cons. Stat. § 3804(b) (Supp. 2003); R. I. Gen.
Laws § 31–27–2.6(a) (Lexis 2002); Tex. Penal Code Ann. § 49.07(a)(1) (West
2003); Vt. Stat. Ann., Tit. 23, § 1210(f) (Lexis Supp. 2004); Wash. Rev. Code
§ 46.61.522(1)(b) (1994); Wis. Stat. § 940.25(1) (1999–2000); Wyo. Stat. § 31–
5–233(h) (Lexis 2003).

6 See, e. g., Cal. Veh. Code Ann. § 23153 (West 2000); Del. Code Ann., Tit.
11, §§ 628(2), 629 (Lexis 1995); La. Stat. Ann. §§ 14:39.1(A), 14:39.2(A)
(West 1997 and Supp. 2004); Md. Crim. Law Code Ann. §§ 3–211(c) and (d)
(Lexis 2004); Miss. Code Ann. § 63–11–30(5) (Lexis 2004); Mo. Ann. Stat.
§ 565.060.1(4) (West 2000); Mont. Code Ann. § 45–5–205(1) (2003); Nev. Rev.
Stat. § 484.3795(1) (2003); S. C. Code Ann. § 56–5–2945(A)(1) (2003); S. D.
Codified Laws § 22–16–42 (West Supp. 2003); Utah Code Ann. §§ 41–6–
44(3)(a)(ii)(A) and (3)(b) (Lexis Supp. 2004); W. Va. Code § 17C–5–2(c)
(Lexis 2004).
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tempted or threatened use of force. Petitioner contends that
his conviction did not require the “use” of force against an-
other person because the most common employment of the
word “use” connotes the intentional availment of force,
which is not required under the Florida DUI statute. The
Government counters that the “use” of force does not incor-
porate any mens rea component, and that petitioner’s DUI
conviction necessarily includes the use of force. To support
its position, the Government dissects the meaning of the
word “use,” employing dictionaries, legislation, and our own
case law in contending that a use of force may be negligent
or even inadvertent.

Whether or not the word “use” alone supplies a mens rea
element, the parties’ primary focus on that word is too nar-
row. Particularly when interpreting a statute that features
as elastic a word as “use,” we construe language in its con-
text and in light of the terms surrounding it. See Smith v.
United States, 508 U. S. 223, 229 (1993); Bailey, supra, at 143.
The critical aspect of § 16(a) is that a crime of violence is one
involving the “use . . . of physical force against the person
or property of another.” (Emphasis added.) As we said in
a similar context in Bailey, “use” requires active employ-
ment. 516 U. S., at 145. While one may, in theory, actively
employ something in an accidental manner, it is much less
natural to say that a person actively employs physical force
against another person by accident. Thus, a person would
“use . . . physical force against” another when pushing him;
however, we would not ordinarily say a person “use[s] . . .
physical force against” another by stumbling and falling into
him. When interpreting a statute, we must give words
their “ordinary or natural” meaning. Smith, supra, at 228.
The key phrase in § 16(a)—the “use . . . of physical force
against the person or property of another”—most naturally
suggests a higher degree of intent than negligent or merely
accidental conduct. See United States v. Trinidad-Aquino,
259 F. 3d, at 1145; Bazan-Reyes v. INS, 256 F. 3d, at 609.
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Petitioner’s DUI offense therefore is not a crime of violence
under § 16(a).

Neither is petitioner’s DUI conviction a crime of violence
under § 16(b). Section 16(b) sweeps more broadly than
§ 16(a), defining a crime of violence as including “any other
offense that is a felony and that, by its nature, involves a
substantial risk that physical force against the person or
property of another may be used in the course of committing
the offense.” But § 16(b) does not thereby encompass all
negligent misconduct, such as the negligent operation of a
vehicle. It simply covers offenses that naturally involve a
person acting in disregard of the risk that physical force
might be used against another in committing an offense.
The reckless disregard in § 16 relates not to the general con-
duct or to the possibility that harm will result from a per-
son’s conduct, but to the risk that the use of physical force
against another might be required in committing a crime.7

The classic example is burglary. A burglary would be cov-
ered under § 16(b) not because the offense can be committed
in a generally reckless way or because someone may be in-
jured, but because burglary, by its nature, involves a sub-
stantial risk that the burglar will use force against a victim
in completing the crime.

7 Thus, § 16(b) plainly does not encompass all offenses which create a
“substantial risk” that injury will result from a person’s conduct. The
“substantial risk” in § 16(b) relates to the use of force, not to the possible
effect of a person’s conduct. Compare § 16(b) (requiring a “substantial
risk that physical force against the person or property of another may
be used”) with United States Sentencing Commission, Guidelines Manual
§ 4B1.2(a)(2) (Nov. 2003) (in the context of a career-offender sentencing
enhancement, defining “crime of violence” as meaning, inter alia, “conduct
that presents a serious potential risk of physical injury to another”). The
risk that an accident may occur when an individual drives while intoxi-
cated is simply not the same thing as the risk that the individual may
“use” physical force against another in committing the DUI offense. See,
e. g., United States v. Lucio-Lucio, 347 F. 3d 1202, 1205–1207 (CA10 2003);
Bazan-Reyes v. INS, 256 F. 3d 600, 609–610 (CA7 2001).
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Thus, while § 16(b) is broader than § 16(a) in the sense that
physical force need not actually be applied, it contains the
same formulation we found to be determinative in § 16(a):
the use of physical force against the person or property of
another. Accordingly, we must give the language in § 16(b)
an identical construction, requiring a higher mens rea than
the merely accidental or negligent conduct involved in a DUI
offense. This is particularly true in light of § 16(b)’s require-
ment that the “substantial risk” be a risk of using physical
force against another person “in the course of committing
the offense.” In no “ordinary or natural” sense can it be
said that a person risks having to “use” physical force against
another person in the course of operating a vehicle while
intoxicated and causing injury.

In construing both parts of § 16, we cannot forget that we
ultimately are determining the meaning of the term “crime
of violence.” The ordinary meaning of this term, combined
with § 16’s emphasis on the use of physical force against an-
other person (or the risk of having to use such force in com-
mitting a crime), suggests a category of violent, active
crimes that cannot be said naturally to include DUI offenses.
Cf. United States v. Doe, 960 F. 2d 221, 225 (CA1 1992)
(Breyer, C. J.) (observing that the term “violent felony” in 18
U. S. C. § 924(e) (2000 ed. and Supp. II) “calls to mind a tradi-
tion of crimes that involve the possibility of more closely
related, active violence”). Interpreting § 16 to encompass
accidental or negligent conduct would blur the distinction
between the “violent” crimes Congress sought to distinguish
for heightened punishment and other crimes. See United
States v. Lucio-Lucio, 347 F. 3d 1202, 1205–1206 (CA10 2003).

Section 16 therefore cannot be read to include petitioner’s
conviction for DUI causing serious bodily injury under Flor-
ida law.8 This construction is reinforced by Congress’ use

8 Even if § 16 lacked clarity on this point, we would be constrained to
interpret any ambiguity in the statute in petitioner’s favor. Although
here we deal with § 16 in the deportation context, § 16 is a criminal statute,
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of the term “crime of violence” in § 101(h) of the INA, which
was enacted in 1990. See Foreign Relations Authorization
Act, Fiscal Years 1990 and 1991, § 131, 104 Stat. 31 (herein-
after FRAA). Section 212(a)(2)(E) of the INA renders inad-
missible any alien who has previously exercised diplomatic
immunity from criminal jurisdiction in the United States
after committing a “serious criminal offense.” 8 U. S. C.
§ 1182(a)(2)(E). Section 101(h) defines the term “serious
criminal offense” to mean:

“(1) any felony;
“(2) any crime of violence, as defined in section 16 of
title 18; or
“(3) any crime of reckless driving or of driving while
intoxicated or under the influence of alcohol or of prohib-
ited substances if such crime involves personal injury to
another.” 8 U. S. C. § 1101(h) (emphasis added).

Congress’ separate listing of the DUI-causing-injury offense
from the definition of “crime of violence” in § 16 is revealing.
Interpreting § 16 to include DUI offenses, as the Govern-
ment urges, would leave § 101(h)(3) practically devoid of sig-
nificance. As we must give effect to every word of a statute
wherever possible, see Duncan v. Walker, 533 U. S. 167, 174
(2001), the distinct provision for these offenses under § 101(h)
bolsters our conclusion that § 16 does not itself encompass
DUI offenses.9

and it has both criminal and noncriminal applications. Because we must
interpret the statute consistently, whether we encounter its application in
a criminal or noncriminal context, the rule of lenity applies. Cf. United
States v. Thompson/Center Arms Co., 504 U. S. 505, 517–518 (1992) (plural-
ity opinion) (applying the rule of lenity to a tax statute, in a civil setting,
because the statute had criminal applications and thus had to be inter-
preted consistently with its criminal applications).

9 This point carries significant weight in the particular context of this
case. Congress incorporated § 16 as an aggravated felony under
§ 101(a)(43)(F) of the INA in 1990. See Immigration Act of 1990, § 501,
104 Stat. 5048 (Nov. 29, 1990). Congress enacted § 101(h), with its incor-
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This case does not present us with the question whether a
state or federal offense that requires proof of the reckless
use of force against the person or property of another quali-
fies as a crime of violence under 18 U. S. C. § 16. DUI stat-
utes such as Florida’s do not require any mental state with
respect to the use of force against another person, thus
reaching individuals who were negligent or less. Drunk
driving is a nationwide problem, as evidenced by the efforts
of legislatures to prohibit such conduct and impose appro-
priate penalties. But this fact does not warrant our shoe-
horning it into statutory sections where it does not fit. The
judgment of the United States Court of Appeals for the
Eleventh Circuit is therefore reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

poration of § 16 and a separate provision covering DUI-causing-injury of-
fenses, just nine months earlier. See FRAA, § 131, 104 Stat. 31 (Feb.
16, 1990). That Congress distinguished between a crime of violence and
DUI-causing-injury offenses (and included both) in § 101(h), but did not do
so shortly thereafter in making only a crime of violence an aggravated
felony under § 101(a)(43)(F), strongly supports our construction of § 16.
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NORFOLK SOUTHERN RAILWAY CO. v. JAMES N.
KIRBY, PTY LTD., dba KIRBY ENGINEERING, et al.

certiorari to the united states court of appeals for
the eleventh circuit

No. 02–1028. Argued October 6, 2004—Decided November 9, 2004

Respondent James N. Kirby, Pty Ltd., an Australian manufacturer, hired
International Cargo Control (ICC) to arrange for delivery of machinery
from Australia to Huntsville, Ala., by “through” (i. e., end-to-end) trans-
portation. The bill of lading (essentially, a contract) that ICC issued to
Kirby (ICC bill) designated Savannah, Ga., as the discharge port and
Huntsville as the ultimate destination, and set ICC’s liability limitation
lower than the cargo’s true value, using the default liability rule in the
Carriage of Goods by Sea Act (COGSA) ($500 per package) for the sea
leg and a higher amount for the land leg. The bill also contained what
is known as a “Himalaya Clause,” which extends liability limitations to
downstream parties, including, here, “any servant, agent or other person
(including any independent contractor).” Kirby separately insured the
cargo for its true value with co-respondent, Allianz Australia Insurance
Ltd. When ICC hired a German shipping company (hereinafter Ham-
burg Süd) to transport the containers, Hamburg Süd issued its own bill
of lading to ICC (Hamburg Süd bill), designating Savannah as the dis-
charge port and Huntsville as the ultimate destination. That bill also
adopted COGSA’s default rule, extended it to any land damages, and
extended it in a Himalaya Clause to “all agents . . . (including inland)
carriers . . . and all independent contractors.” Hamburg Süd hired peti-
tioner Norfolk Southern Railway (Norfolk) to transport the machinery
from Savannah to Huntsville. The train derailed, causing an alleged
$1.5 million in damages. Allianz reimbursed Kirby for the loss and then
joined Kirby in suing Norfolk in a Georgia Federal District Court, as-
serting diversity jurisdiction and alleging tort and contract claims.
Norfolk responded that, among other things, Kirby’s potential recovery
could not exceed the liability limitations in the two bills of lading. The
District Court granted Norfolk partial summary judgment, limiting
Norfolk’s liability to $500 per container, and certified the decision for
interlocutory review. In reversing, the Eleventh Circuit held that Nor-
folk could not claim protection under the ICC bill’s Himalaya Clause
because it had not been in privity with ICC when that bill was issued
and because linguistic specificity was required to extend the clause’s
benefits to an inland carrier. It also held that Kirby was not bound by
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the Hamburg Süd bill’s liability limitation because ICC was not acting
as Kirby’s agent when it received that bill.

Held:
1. Federal law governs the interpretation of the ICC and Hamburg

Süd bills. Pp. 22–29.
(a) When a contract is a maritime one, and the dispute is not inher-

ently local, federal law controls the contract interpretation. Kossick v.
United Fruit Co., 365 U. S. 731, 735. Applying Kossick’s two-step anal-
ysis, federal law governs this dispute. Pp. 22–23.

(b) The bills at issue are maritime contracts. This Court has rec-
ognized that “[t]he boundaries of admiralty jurisdiction over contracts—
as opposed to torts or crimes—being conceptual rather than spatial,
have always been difficult to draw.” 365 U. S., at 735. To ascertain a
contract’s maritime nature, this Court looks not to whether a ship or
vessel was involved in the dispute, or to the place of the contract’s for-
mation or performance, but to “the nature and character of the con-
tract.” North Pacific S. S. Co. v. Hall Brothers Marine Railway &
Shipbuilding Co., 249 U. S. 119, 125. Here, the bills are maritime con-
tracts because their primary objective is to accomplish the transporta-
tion of goods by sea from Australia to the United States’ eastern coast.
Under a conceptual rather than spatial approach, the fact that the bills
call for the journey’s final leg to be by land does not alter the contracts’
essentially maritime nature. The “ ‘fundamental interest giving rise
to maritime jurisdiction is “the protection of maritime commerce.” ’ ”
Exxon Corp. v. Central Gulf Lines, Inc., 500 U. S. 603, 608 (emphasis
added). The conceptual approach vindicates that interest by focusing
the Court’s inquiry on whether the principal objective of a contract is
maritime commerce. While it may once have seemed natural to think
that only contracts embodying commercial obligations between the
“tackles” (i. e., from port to port) have maritime objectives, the shore is
now an artificial place to draw a line. Maritime commerce has evolved
along with the nature of transportation and is often inseparable from
some land-based obligations. The international transportation industry
has moved into a new era, in which cargo owners can contract for trans-
portation across oceans and to inland destinations in a single transac-
tion. The popularity of an efficient choice, to assimilate land legs into
international ocean bills of lading, should not render bills for ocean car-
riage nonmaritime contracts. Lower court cases that appear to have
depended solely on geography in fashioning a rule for identifying mari-
time contracts are inconsistent with the conceptual approach required
by this Court’s precedent. Pp. 23–27.
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(c) The case is not inherently local. A maritime contract’s inter-
pretation may so implicate local interests as to beckon interpretation by
state law. See Kossick, 365 U. S., at 735. Though some state interests
are surely implicated in this case, those interests cannot be accommo-
dated without defeating a federal interest; thus, federal law governs.
See id., at 739. The touchstone here is a concern for the uniform mean-
ing of maritime contracts. Applying state law to cases such as this one
would undermine the uniformity of general maritime law. The same
liability limitation in a single bill of lading for international intermodal
transportation often applies both to sea and to land, as is true of the
Hamburg Süd bill. Likewise, a single Himalaya Clause can cover both
sea and land carriers downstream, as in the ICC bill. Confusion and
inefficiency will inevitably result if more than one body of law governs
a given contract’s meaning. In protecting the uniformity of federal
maritime law, this Court also reinforces the liability regime Congress
established in COGSA. Pp. 27–29.

2. Norfolk is entitled to the protection of the liability limitations in
both bills of lading. Pp. 30–36.

(a) The ICC bill’s broadly written Himalaya Clause limits Norfolk’s
liability. This simple question of contract interpretation turns on
whether the Eleventh Circuit correctly applied Robert C. Herd & Co. v.
Krawill Machinery Corp., 359 U. S. 297. Deriving a principle of nar-
row construction from Herd, the Court of Appeals concluded that the
language of the ICC bill’s Himalaya Clause is too vague to clearly in-
clude Norfolk. Moreover, it interpreted Herd to require privity be-
tween the carrier and the party seeking shelter under a Himalaya
Clause. Nothing in Herd requires such linguistic specificity or privity
rules. It simply says that contracts for carriage of goods by sea must
be construed like any other contracts: by their terms and consistent
with the intent of the parties. The Eleventh Circuit’s ruling is not true
to the contract language or the parties’ intent. The plain language of
the Himalaya Clause indicates an intent to extend the liability limitation
broadly and corresponds to the fact that various modes of transportation
would be involved in performing the contract. Since Huntsville is some
366 miles inland from the discharge port, the parties must have antici-
pated using a land carrier’s services for the contract’s performance.
Because it is clear that a railroad was an intended beneficiary of the
ICC bill’s broadly written clause, Norfolk’s liability is limited by the
clause’s terms. Pp. 30–32.

(b) Norfolk also enjoys the benefits of the Hamburg Süd bill’s liabil-
ity limitation. The question arising from this bill requires the Court to
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set an efficient default rule for certain shipping contracts. To interpret
the bill, the Court draws a rule from the common carriage decision of
Great Northern R. Co. v. O’Connor, 232 U. S. 508: When an intermediary
contracts with a carrier to transport goods, the cargo owner’s recovery
against the carrier is limited by the liability limitation to which the
intermediary and carrier agreed. The intermediary is not the cargo
owner’s agent in every sense, but it can negotiate reliable and enforce-
able liability limitations with carriers it engages. Respondents’ conten-
tion that traditional agency law rather than the Great Northern rule
should govern here is rejected. It is of no moment that the traditional
indicia of agency did not exist between Kirby and ICC, for the Great
Northern principle only requires treating ICC as Kirby’s agent for a
single, limited purpose: when ICC contracts with subsequent carriers
for liability limitations. Nor will a decision binding Kirby to the Ham-
burg Süd bill’s liability limitation be disastrous for the international
shipping industry. First, a limited agency rule tracks industry prac-
tices. Second, if liability limitations negotiated with cargo owners were
reliable while those negotiated with intermediaries were not, carriers
would likely want to charge the latter higher rates, resulting in discrimi-
nation in common carriage. Finally, this decision produces an equitable
result, since Kirby retains the right to sue ICC, the carrier, for any
loss exceeding the liability limitation to which they agreed. See id., at
515. Pp. 32–35.

300 F. 3d 1300, reversed and remanded.

O’Connor, J., delivered the opinion for a unanimous Court.

Carter G. Phillips argued the cause for petitioner. With
him on the briefs were Stephen B. Kinnaird, Amanda L.
Tyler, Hyman Hillenbrand, Richard K. Hines V, and Taylor
Tapley Daly.

Deputy Solicitor General Hungar argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were former Solicitor General Olson, As-
sistant Attorney General Keisler, Malcolm L. Stewart, Jef-
frey A. Rosen, Paul M. Geier, Dale C. Andrews, Peter S.
Smith, Robert B. Ostrom, Amy Larson, Phillip Christopher
Hughey, Ellen D. Hanson, and Alice C. Saylor.



543US1 Unit: $$U2 [03-06-07 11:32:46] PAGES PGT: OPIN

18 NORFOLK SOUTHERN R. CO. v. JAMES N. KIRBY, PTY LTD.

Opinion of the Court

David C. Frederick argued the cause for respondents.
With him on the brief were Michael F. Sturley, J. S. Scott
Busby, and Charles Robert Sharp.*

Justice O’Connor delivered the opinion of the Court.

This is a maritime case about a train wreck. A shipment
of machinery from Australia was destined for Huntsville, Al-
abama. The intercontinental journey was uneventful, and
the machinery reached the United States unharmed. But
the train carrying the machinery on its final, inland leg de-
railed, causing extensive damage. The machinery’s owner
sued the railroad. The railroad seeks shelter in two liability
limitations contained in contracts that upstream carriers ne-
gotiated for the machinery’s delivery.

I

This controversy arises from two bills of lading (essen-
tially, contracts) for the transportation of goods from Austra-
lia to Alabama. A bill of lading records that a carrier has
received goods from the party that wishes to ship them,

*Briefs of amici curiae urging reversal were filed for the Air Transport
Association of America, Inc., by Robert K. Spotswood; for the American
Steamship Owners Mutual Protection and Indemnity Association, Inc.,
et al. by David J. Bederman; for the Association of American Railroads
by Daniel Saphire; for the National Association of Waterfront Employers
by Thomas D. Wilcox; for the Transportation Loss Prevention and Secu-
rity Association by James Attridge; and for the World Shipping Council
by Jeffrey F. Lawrence and John W. Butler.

Briefs of amici curiae urging affirmance were filed for the American
Institute of Marine Underwriters et al. by Joseph G. Grasso and Robert
Hermann; for International Cargo Loss Prevention, Inc., by Stanley Mc-
Dermott III; for the National Industrial Transportation League et al. by
Nicholas J. DiMichael and Karyn A. Booth; for the Transportation Inter-
mediaries Association by Richard D. Gluck; for Francesco Berlingieri
et al. by John Paul Jones; and for Martin Davies by Susan M. Vance.

Briefs of amici curiae were filed for Public Citizen, Inc., by Brian Wolf-
man; and for Jan Ramberg by Christopher E. Carey, John B. Gooch, Jr.,
and Michael W. Lodwick.
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states the terms of carriage, and serves as evidence of the
contract for carriage. See 2 T. Schoenbaum, Admiralty and
Maritime Law 58–60 (3d ed. 2001) (hereinafter Schoenbaum);
Carriage of Goods by Sea Act (COGSA), 49 Stat. 1208, 46
U. S. C. App. § 1303. Respondent James N. Kirby, Pty Ltd.
(Kirby), an Australian manufacturing company, sold 10 con-
tainers of machinery to the General Motors plant located out-
side Huntsville, Alabama. Kirby hired International Cargo
Control (ICC), an Australian freight forwarding company, to
arrange for delivery by “through” (i. e., end-to-end) transpor-
tation. (A freight forwarding company arranges for, coordi-
nates, and facilitates cargo transport, but does not itself
transport cargo.) To formalize their contract for carriage,
ICC issued a bill of lading to Kirby (ICC bill). The bill des-
ignates Sydney, Australia, as the port of loading, Savannah,
Georgia, as the port of discharge, and Huntsville as the ulti-
mate destination for delivery.

In negotiating the ICC bill, Kirby had the opportunity to
declare the full value of the machinery and to have ICC as-
sume liability for that value. Cf. New York, N. H. & H. R.
Co. v. Nothnagle, 346 U. S. 128, 135 (1953) (a carrier must
provide a shipper with a fair opportunity to declare value).
Instead, and as is common in the industry, see Sturley, Car-
riage of Goods by Sea, 31 J. Mar. L. & Com. 241, 244 (2000),
Kirby accepted a contractual liability limitation for ICC
below the machinery’s true value, resulting, presumably, in
lower shipping rates. The ICC bill sets various liability lim-
itations for the journey from Sydney to Huntsville. For the
sea leg, the ICC bill invokes the default liability rule set
forth in the COGSA. The COGSA “package limitation”
provides:

“Neither the carrier nor the ship shall in any event be
or become liable for any loss or damage to or in connec-
tion with the transportation of goods in an amount ex-
ceeding $500 per package lawful money of the United
States . . . unless the nature and value of such goods
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have been declared by the shipper before shipment and
inserted in the bill of lading.” 46 U. S. C. App. § 1304(5).

For the land leg, in turn, the bill limits the carrier’s liability
to a higher amount. 1 So that other downstream parties ex-
pected to take part in the contract’s execution could benefit
from the liability limitations, the bill also contains a so-called
“Himalaya Clause.” 2 It provides:

“These conditions [for limitations on liability] apply
whenever claims relating to the performance of the con-
tract evidenced by this [bill of lading] are made against
any servant, agent or other person (including any inde-
pendent contractor) whose services have been used in
order to perform the contract.” App. to Pet. for Cert.
59a, cl. 10.1.

1 The bill provides that “the Freight Forwarder shall in no event be or
become liable for any loss of or damage to the goods in an amount exceed-
ing the equivalent of 666.67 SDR per package or unit or 2 SDR per kilo-
gramme of gross weight of the goods lost or damaged, whichever is the
higher, unless the nature and value of the goods shall have been declared
by the Consignor.” App. to Pet. for Cert. 57a, cl. 8.3. An SDR, or Spe-
cial Drawing Right, is a unit of account created by the International Mone-
tary Fund and calculated daily on the basis of a basket of currencies. Lia-
bility computed per package for the 10 containers, for example, was
approximately $17,373 when the bill of lading issued in June 1997, $17,231
when the goods were damaged on October 9, 1997, and $9,763 when the
case was argued. See International Monetary Fund Exchange Rate Ar-
chives, http://www.imf.org/external/np/fin/rates/param_rms_mth.cfm (as
visited Nov. 5, 2004, and available in Clerk of Court’s case file). Respond-
ents claim that liability computed by weight is higher. The machinery’s
weight is not in the record. In any case, because we conclude that Nor-
folk is also protected by the $500 per package limit in the second bill of
lading at issue here, see Part III–B, infra, and thus cannot be liable for
more than $5,000 for the 10 containers, each holding one machine, the
precise liability under the ICC bill of lading does not matter.

2 Clauses extending liability limitations take their name from an English
case involving a steamship called Himalaya. See Adler v. Dickson,
[1955] 1 Q. B. 158 (C. A.).
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Meanwhile, Kirby separately insured the cargo for its true
value with its co-respondent in this case, Allianz Australia
Insurance Ltd. (formerly MMI General Insurance, Ltd.).

Having been hired by Kirby, and because it does not itself
actually transport cargo, ICC then hired Hamburg Südamer-
ikanische Dampfschifffahrts-Gesellschaft Eggert & Amsinck
(Hamburg Süd), a German ocean shipping company, to trans-
port the containers. To formalize their contract for car-
riage, Hamburg Süd issued its own bill of lading to ICC
(Hamburg Süd bill). That bill designates Sydney as the
port of loading, Savannah as the port of discharge, and
Huntsville as the ultimate destination for delivery. It
adopts COGSA’s default rule in limiting the liability of Ham-
burg Süd, the bill’s designated carrier, to $500 per package.
See 46 U. S. C. App. § 1304(5). It also contains a clause ex-
tending that liability limitation beyond the “tackles”—that
is, to potential damage on land as well as on sea. Finally, it
too contains a Himalaya Clause extending the benefit of its
liability limitation to “all agents . . . (including inland)
carriers . . . and all independent contractors whatsoever.”
App. 63, cl. 5(b).

Acting through a subsidiary, Hamburg Süd hired peti-
tioner Norfolk Southern Railway Company (Norfolk) to
transport the machinery from the Savannah port to Hunts-
ville. The Norfolk train carrying the machinery derailed en
route, causing an alleged $1.5 million in damages. Kirby’s
insurance company reimbursed Kirby for the loss. Kirby
and its insurer then sued Norfolk in the United States Dis-
trict Court for the Northern District of Georgia, asserting
diversity jurisdiction and alleging tort and contract claims.
In its answer, Norfolk argued, among other things, that Kir-
by’s potential recovery could not exceed the amounts set
forth in the liability limitations contained in the bills of lad-
ing for the machinery’s carriage.

The District Court granted Norfolk’s motion for partial
summary judgment, holding that Norfolk’s liability was lim-



543US1 Unit: $$U2 [03-06-07 11:32:46] PAGES PGT: OPIN

22 NORFOLK SOUTHERN R. CO. v. JAMES N. KIRBY, PTY LTD.

Opinion of the Court

ited to $500 per container. Upon a joint motion from Nor-
folk and Kirby, the District Court certified its decision for
interlocutory review pursuant to 28 U. S. C. § 1292(b).

A divided panel of the Eleventh Circuit reversed. It held
that Norfolk could not claim protection under the Himalaya
Clause in the first contract, the ICC bill. It construed the
language of the clause to exclude parties, like Norfolk, that
had not been in privity with ICC when ICC issued the bill.
300 F. 3d 1300, 1308–1309 (2002). The majority also sug-
gested that “a special degree of linguistic specificity is re-
quired to extend the benefits of a Himalaya clause to an in-
land carrier.” Id., at 1310. As for the Hamburg Süd bill,
the court held that Kirby could be bound by the bill’s liability
limitation “only if ICC was acting as Kirby’s agent when it
received Hamburg Süd’s bill.” Id., at 1305. And, applying
basic agency law principles, the Court of Appeals concluded
that ICC had not been acting as Kirby’s agent when it re-
ceived the bill. Ibid. Based on its opinion that Norfolk
was not entitled to benefit from the liability limitation in
either bill of lading, the Eleventh Circuit reversed the Dis-
trict Court’s grant of summary judgment for the railroad.
We granted certiorari to decide whether Norfolk could take
shelter in the liability limitations of either bill, 540 U. S. 1099
(2004), and now reverse.

II

The courts below appear to have decided this case on an
assumption, shared by the parties, that federal rather than
state law governs the interpretation of the two bills of lad-
ing. Respondents now object. They emphasize that, at
bottom, this is a diversity case involving tort and contract
claims arising out of a rail accident somewhere between Sa-
vannah and Huntsville. We think, however, borrowing from
Justice Harlan, that “the situation presented here has a more
genuinely salty flavor than that.” Kossick v. United Fruit
Co., 365 U. S. 731, 742 (1961). When a contract is a maritime
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one, and the dispute is not inherently local, federal law con-
trols the contract interpretation. Id., at 735.

Our authority to make decisional law for the interpretation
of maritime contracts stems from the Constitution’s grant of
admiralty jurisdiction to federal courts. See Art. III, § 2,
cl. 1 (providing that the federal judicial power shall extend
to “all Cases of admiralty and maritime Jurisdiction”). See
28 U. S. C. § 1333(1) (granting federal district courts original
jurisdiction over “[a]ny civil case of admiralty or maritime
jurisdiction”); R. Fallon, D. Meltzer, & D. Shapiro, Hart and
Wechsler’s The Federal Courts and the Federal System 733–
738 (5th ed. 2003). This suit was properly brought in diver-
sity, but it could also be sustained under the admiralty juris-
diction by virtue of the maritime contracts involved. See
Pope & Talbot, Inc. v. Hawn, 346 U. S. 406, 411 (1953)
(“[S]ubstantial rights . . . are not to be determined differently
whether [a] case is labelled ‘law side’ or ‘admiralty side’ on a
district court’s docket”). Indeed, for federal common law to
apply in these circumstances, this suit must also be sustain-
able under the admiralty jurisdiction. See Stewart Organi-
zation, Inc. v. Ricoh Corp., 487 U. S. 22, 28 (1988). Because
the grant of admiralty jurisdiction and the power to make
admiralty law are mutually dependent, the two are often in-
tertwined in our cases.

Applying the two-step analysis from Kossick, we find that
federal law governs this contract dispute. Our cases do not
draw clean lines between maritime and nonmaritime con-
tracts. We have recognized that “[t]he boundaries of admi-
ralty jurisdiction over contracts—as opposed to torts or
crimes—being conceptual rather than spatial, have always
been difficult to draw.” 365 U. S., at 735. To ascertain
whether a contract is a maritime one, we cannot look to
whether a ship or other vessel was involved in the dispute,
as we would in a putative maritime tort case. Cf. Admiralty
Extension Act, 46 U. S. C. App. § 740 (“The admiralty and
maritime jurisdiction of the United States shall extend to
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and include all cases of damage or injury . . . caused by
a vessel on navigable water, notwithstanding that such
damage or injury be done or consummated on land”); 1
R. Force & M. Norris, The Law of Seamen § 1:15 (5th ed.
2003). Nor can we simply look to the place of the contract’s
formation or performance. Instead, the answer “depends
upon . . . the nature and character of the contract,” and the
true criterion is whether it has “reference to maritime serv-
ice or maritime transactions.” North Pacific S. S. Co. v.
Hall Brothers Marine Railway & Shipbuilding Co., 249
U. S. 119, 125 (1919) (citing Insurance Co. v. Dunham, 11
Wall. 1, 26 (1871)). See also Exxon Corp. v. Central Gulf
Lines, Inc., 500 U. S. 603, 611 (1991) (“[T]he trend in modern
admiralty case law . . . is to focus the jurisdictional inquiry
upon whether the nature of the transaction was maritime”).

The ICC and Hamburg Süd bills are maritime contracts
because their primary objective is to accomplish the trans-
portation of goods by sea from Australia to the eastern coast
of the United States. See G. Gilmore & C. Black, Law of
Admiralty 31 (2d ed. 1975) (“Ideally, the [admiralty] jurisdic-
tion [over contracts ought] to include those and only those
things principally connected with maritime transportation”
(emphasis deleted)). To be sure, the two bills call for some
performance on land; the final leg of the machinery’s journey
to Huntsville was by rail. But under a conceptual rather
than spatial approach, this fact does not alter the essentially
maritime nature of the contracts.

In Kossick, for example, we held that a shipowner’s prom-
ise to assume responsibility for any improper treatment his
seaman might receive at a New York hospital was a maritime
contract. The seaman had asked the shipowner to pay for
treatment by a private physician, but the shipowner, prefer-
ring the cheaper public hospital, offered to cover the costs of
any complications that might arise from treatment there.
We characterized his promise as a “fringe benefit” to a ship-
owner’s duty in maritime law to provide “ ‘maintenance and
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cure.’ ” 365 U. S., at 736–737. Because the promise was in
furtherance of a “peculiarly maritime concer[n],” id., at 738,
it folded into federal maritime law. It did not matter that
the site of the inadequate treatment—which gave rise to the
contract dispute—was in a hospital on land. Likewise, Nor-
folk’s rail journey from Savannah to Huntsville was a
“fringe” portion of the intercontinental journey promised in
the ICC and Hamburg Süd bills.

We have reiterated that the “ ‘fundamental interest giving
rise to maritime jurisdiction is “the protection of maritime
commerce.” ’ ” Exxon, supra, at 608 (emphasis added)
(quoting Sisson v. Ruby, 497 U. S. 358, 367 (1990), in turn
quoting Foremost Ins. Co. v. Richardson, 457 U. S. 668, 674
(1982)). The conceptual approach vindicates that interest
by focusing our inquiry on whether the principal objective of
a contract is maritime commerce. While it may once have
seemed natural to think that only contracts embodying com-
mercial obligations between the “tackles” (i. e., from port to
port) have maritime objectives, the shore is now an artificial
place to draw a line. Maritime commerce has evolved along
with the nature of transportation and is often inseparable
from some land-based obligations. The international trans-
portation industry “clearly has moved into a new era—the
age of multimodalism, door-to-door transport based on effi-
cient use of all available modes of transportation by air,
water, and land.” 1 Schoenbaum 589 (4th ed. 2004). The
cause is technological change: Because goods can now be
packaged in standardized containers, cargo can move easily
from one mode of transport to another. Ibid. See also
NLRB v. Longshoremen, 447 U. S. 490, 494 (1980) (“ ‘[C]on-
tainerization may be said to constitute the single most im-
portant innovation in ocean transport since the steamship
displaced the schooner’ ”); G. Muller, Intermodal Freight
Transportation 15–24 (3d ed. 1995).

Contracts reflect the new technology, hence the popularity
of “through” bills of lading, in which cargo owners can con-
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tract for transportation across oceans and to inland destina-
tions in a single transaction. See 1 Schoenbaum 595. Put
simply, it is to Kirby’s advantage to arrange for transport
from Sydney to Huntsville in one bill of lading, rather than
to negotiate a separate contract—and to find an American
railroad itself—for the land leg. The popularity of that effi-
cient choice, to assimilate land legs into international ocean
bills of lading, should not render bills for ocean carriage non-
maritime contracts.

Some lower federal courts appear to have taken a spatial
approach when deciding whether intermodal transportation
contracts for intercontinental shipping are maritime in na-
ture. They have held that admiralty jurisdiction does not
extend to contracts which require maritime and nonmaritime
transportation, unless the nonmaritime transportation is
merely incidental—and that long-distance land travel is not
incidental. See, e. g., Hartford Fire Ins. Co. v. Orient Over-
seas Containers Lines (UK) Ltd., 230 F. 3d 549, 555–556
(CA2 2000) (“Transport by land under a bill of lading is not
‘incidental’ to transport by sea if the land segment involves
great and substantial distances,” and land transport of over
850 miles across four countries is more than incidental); Sea-
Land Serv., Inc. v. Danzig, 211 F. 3d 1373, 1378 (CA Fed.
2000) (holding that intermodal transport contracts were not
maritime contracts because they called for “substantial
transportation between inland locations and ports both in
this country and in the Middle East” that was not incidental
to the transportation by sea); Kuehne & Nagel (AG & Co.)
v. Geosource, Inc., 874 F. 2d 283, 290 (CA5 1989) (holding
that a through bill of lading calling for land transportation
up to 1,000 miles was not a traditional maritime contract
because such “extensive land-based operations cannot be
viewed as merely incidental to the maritime operations”).
As a preliminary matter, it seems to us imprecise to describe
the land carriage required by an intermodal transportation
contract as “incidental”; realistically, each leg of the journey
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is essential to accomplishing the contract’s purpose. In this
case, for example, the bills of lading required delivery to
Huntsville; the Savannah port would not do.

Furthermore, to the extent that these lower court deci-
sions fashion a rule for identifying maritime contracts that
depends solely on geography, they are inconsistent with the
conceptual approach our precedent requires. See Kossick,
supra, at 735. Conceptually, so long as a bill of lading re-
quires substantial carriage of goods by sea, its purpose is
to effectuate maritime commerce—and thus it is a maritime
contract. Its character as a maritime contract is not de-
feated simply because it also provides for some land carriage.
Geography, then, is useful in a conceptual inquiry only in a
limited sense: If a bill’s sea components are insubstantial,
then the bill is not a maritime contract.

Having established that the ICC and Hamburg Süd bills
are maritime contracts, then, we must clear a second hurdle
before applying federal law in their interpretation. Is this
case inherently local? For not “every term in every mari-
time contract can only be controlled by some federally de-
fined admiralty rule.” Wilburn Boat Co. v. Fireman’s Fund
Ins. Co., 348 U. S. 310, 313 (1955) (applying state law to mari-
time contract for marine insurance because of state regula-
tory power over insurance industry). A maritime contract’s
interpretation may so implicate local interests as to beckon
interpretation by state law. See Kossick, 365 U. S., at 735.
Respondents have not articulated any specific Australian or
state interest at stake, though some are surely implicated.
But when state interests cannot be accommodated without
defeating a federal interest, as is the case here, then federal
substantive law should govern. See id., at 739 (the process
of deciding whether federal law applies “is surely . . . one of
accommodation, entirely familiar in many areas of overlap-
ping state and federal concern, or a process somewhat analo-
gous to the normal conflict of laws situation where two sov-
ereignties assert divergent interests in a transaction”); 2
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Schoenbaum 61 (“ ‘Bills of lading issued outside the United
States are governed by the general maritime law, consider-
ing relevant choice of law rules’ ”).

Here, our touchstone is a concern for the uniform meaning
of maritime contracts like the ICC and Hamburg Süd bills.
We have explained that Article III’s grant of admiralty juris-
diction “ ‘must have referred to a system of law coextensive
with, and operating uniformly in, the whole country. It cer-
tainly could not have been the intention to place the rules
and limits of maritime law under the disposal and regulation
of the several States, as that would have defeated the uni-
formity and consistency at which the Constitution aimed on
all subjects of a commercial character affecting the inter-
course of the States with each other or with foreign states.’ ”
American Dredging Co. v. Miller, 510 U. S. 443, 451 (1994)
(quoting The Lottawanna, 21 Wall. 558, 575 (1875)). See
also Yamaha Motor Corp., U. S. A. v. Calhoun, 516 U. S. 199,
210 (1996) (“[I]n several contexts, we have recognized that
vindication of maritime policies demanded uniform adher-
ence to a federal rule of decision” (citing Kossick, supra, at
742; Pope & Talbot, 346 U. S., at 409; Garrett v. Moore-
McCormack Co., 317 U. S. 239, 248–249 (1942))); Romero v.
International Terminal Operating Co., 358 U. S. 354, 373
(1959) (“[S]tate law must yield to the needs of a uniform fed-
eral maritime law when this Court finds inroads on a harmo-
nious system[,] [b]ut this limitation still leaves the States a
wide scope”).

Applying state law to cases like this one would undermine
the uniformity of general maritime law. The same liability
limitation in a single bill of lading for international inter-
modal transportation often applies both to sea and to land,
as is true of the Hamburg Süd bill. Such liability clauses
are regularly executed around the world. See 1 Schoen-
baum 595; Wood, Multimodal Transportation: An Ameri-
can Perspective on Carrier Liability and Bill of Lading Is-
sues, 46 Am. J. Comp. L. 403, 407 (Supp. 1998). See also
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46 U. S. C. App. § 1307 (permitting parties to extend the
COGSA default liability limit to damage done “prior to the
loading on and subsequent to the discharge from the ship”).
Likewise, a single Himalaya Clause can cover both sea and
land carriers downstream, as is true of the ICC bill. See
Part III–A, infra. Confusion and inefficiency will inevita-
bly result if more than one body of law governs a given con-
tract’s meaning. As we said in Kossick, when “a [maritime]
contract . . . may well have been made anywhere in the
world,” it “should be judged by one law wherever it was
made.” 365 U. S., at 741. Here, that one law is federal.

In protecting the uniformity of federal maritime law, we
also reinforce the liability regime Congress established in
COGSA. By its terms, COGSA governs bills of lading for
the carriage of goods “from the time when the goods are
loaded on to the time when they are discharged from the
ship.” 46 U. S. C. App. § 1301(e). For that period, COGSA’s
“package limitation” operates as a default rule. § 1304(5).
But COGSA also gives the option of extending its rule by
contract. See § 1307 (“Nothing contained in this chapter
shall prevent a carrier or a shipper from entering into any
agreement, stipulation, condition, reservation, or exemption
as to the responsibility and liability of the carrier or the ship
for the loss or damage to or in connection with the custody
and care and handling of goods prior to the loading on and
subsequent to the discharge from the ship on which the
goods are carried by sea”). As COGSA permits, Hamburg
Süd in its bill of lading chose to extend the default rule to
the entire period in which the machinery would be under its
responsibility, including the period of the inland transport.
Hamburg Süd would not enjoy the efficiencies of the default
rule if the liability limitation it chose did not apply equally
to all legs of the journey for which it undertook responsibil-
ity. And the apparent purpose of COGSA, to facilitate effi-
cient contracting in contracts for carriage by sea, would be
defeated.



543US1 Unit: $$U2 [03-06-07 11:32:46] PAGES PGT: OPIN

30 NORFOLK SOUTHERN R. CO. v. JAMES N. KIRBY, PTY LTD.

Opinion of the Court

III
A

Turning to the merits, we begin with the ICC bill of lad-
ing, the first of the contracts at issue. Kirby and ICC made
a contract for the carriage of machinery from Sydney to
Huntsville, and agreed to limit the liability of ICC and other
parties who would participate in transporting the machinery.
The bill’s Himalaya Clause states:

“These conditions [for limitations on liability] apply
whenever claims relating to the performance of the con-
tract evidenced by this [bill of lading] are made against
any servant, agent or other person (including any inde-
pendent contractor) whose services have been used in
order to perform the contract.” App. to Pet. for Cert.
59a, cl. 10.1 (emphasis added).

The question presented is whether the liability limitation in
Kirby’s and ICC’s contract extends to Norfolk, which is ICC’s
sub-subcontractor. The Circuits have split in answering
this question. Compare, e. g., Akiyama Corp. of America v.
M. V. Hanjin Marseilles, 162 F. 3d 571, 574 (CA9 1998) (priv-
ity of contract is not required in order to benefit from a Hi-
malaya Clause), with Mikinberg v. Baltic S. S. Co., 988 F. 2d
327, 332 (CA2 1993) (a contractual relationship is required).

This is a simple question of contract interpretation. It
turns only on whether the Eleventh Circuit correctly applied
this Court’s decision in Robert C. Herd & Co. v. Krawill Ma-
chinery Corp., 359 U. S. 297 (1959). We conclude that it did
not. In Herd, the bill of lading between a cargo owner and
carrier said that, consistent with COGSA, “ ‘the Carrier’s lia-
bility, if any, shall be determined on the basis of $500 per
package.’ ” Id., at 302. The carrier then hired a stevedor-
ing company to load the cargo onto the ship, and the steve-
doring company damaged the goods. The Court held that
the stevedoring company was not a beneficiary of the bill’s
liability limitation. Because it found no evidence in COGSA
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or its legislative history that Congress meant COGSA’s lia-
bility limitation to extend automatically to a carrier’s agents,
like stevedores, the Court looked to the language of the bill
of lading itself. It reasoned that a clause limiting “ ‘the Car-
rier’s liability’ ” did not “indicate that the contracting par-
ties intended to limit the liability of stevedores or other
agents. . . . If such had been a purpose of the contracting
parties it must be presumed that they would in some way
have expressed it in the contract.” Ibid. The Court added
that liability limitations must be “strictly construed and lim-
ited to intended beneficiaries.” Id., at 305.

The Eleventh Circuit, like respondents, made much of the
Herd decision. Deriving a principle of narrow construction
from Herd, the Court of Appeals concluded that the language
of the ICC bill’s Himalaya Clause is too vague to clearly in-
clude Norfolk. 300 F. 3d, at 1308. Moreover, the lower
court interpreted Herd to require privity between the car-
rier and the party seeking shelter under a Himalaya Clause.
300 F. 3d, at 1308. But nothing in Herd requires the linguis-
tic specificity or privity rules that the Eleventh Circuit at-
tributes to it. The decision simply says that contracts for
carriage of goods by sea must be construed like any other
contracts: by their terms and consistent with the intent of
the parties. If anything, Herd stands for the proposition
that there is no special rule for Himalaya Clauses.

The Court of Appeals’ ruling is not true to the contract
language or to the intent of the parties. The plain language
of the Himalaya Clause indicates an intent to extend the lia-
bility limitation broadly—to “any servant, agent or other
person (including any independent contractor)” whose serv-
ices contribute to performing the contract. App. to Pet. for
Cert. 59a, cl. 10.1 (emphasis added). “Read naturally, the
word ‘any’ has an expansive meaning, that is, ‘one or some
indiscriminately of whatever kind.’ ” United States v. Gon-
zales, 520 U. S. 1, 5 (1997) (quoting Webster’s Third New In-
ternational Dictionary 97 (1976)). There is no reason to con-
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travene the clause’s obvious meaning. See Green v. Biddle,
8 Wheat. 1, 89–90 (1823) (“[W]here the words of a law, treaty,
or contract, have a plain and obvious meaning, all construc-
tion, in hostility with such meaning, is excluded”). The ex-
pansive contract language corresponds to the fact that vari-
ous modes of transportation would be involved in performing
the contract. Kirby and ICC contracted for the transporta-
tion of machinery from Australia to Huntsville, Alabama,
and, as the crow flies, Huntsville is some 366 miles inland
from the port of discharge. See G. Fitzpatrick & M. Modlin,
Direct-Line Distances 168 (1986). Thus, the parties must
have anticipated that a land carrier’s services would be nec-
essary for the contract’s performance. It is clear to us that
a railroad like Norfolk was an intended beneficiary of the
ICC bill’s broadly written Himalaya Clause. Accordingly,
Norfolk’s liability is limited by the terms of that clause.

B

The question arising from the Hamburg Süd bill of lading
is more difficult. It requires us to set an efficient default
rule for certain shipping contracts, a task that has been a
challenge for courts for centuries. See, e. g., Hadley v. Bax-
endale, 9 Exch. 341, 156 Eng. Rep. 145 (1854). ICC and
Hamburg Süd agreed that Hamburg Süd would transport the
machinery from Sydney to Huntsville, and agreed to the
COGSA “package limitation” on the liability of Hamburg
Süd, its agents, and its independent contractors. The sec-
ond question presented is whether that liability limitation,
which ICC negotiated, prevents Kirby from suing Norfolk
(Hamburg Süd’s independent contractor) for more. As we
have explained, the liability limitation in the ICC bill, the
first contract, sets liability for a land accident higher than
this bill does. See n. 1, supra. Because Norfolk’s liability
will be lower if it is protected by the Hamburg Süd bill too,
we must reach this second question in order to give Norfolk
the full relief for which it petitioned.
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To interpret the Hamburg Süd bill, we turn to a rule
drawn from our precedent about common carriage: When an
intermediary contracts with a carrier to transport goods, the
cargo owner’s recovery against the carrier is limited by the
liability limitation to which the intermediary and carrier
agreed. The intermediary is certainly not automatically
empowered to be the cargo owner’s agent in every sense.
That would be unsustainable. But when it comes to liability
limitations for negligence resulting in damage, an intermedi-
ary can negotiate reliable and enforceable agreements with
the carriers it engages.

We derive this rule from our decision about common car-
riage in Great Northern R. Co. v. O’Connor, 232 U. S. 508
(1914). In Great Northern, an owner hired a transfer com-
pany to arrange for the shipment of her goods. Without the
owner’s express authority, the transfer company arranged
for rail transport at a tariff rate that limited the railroad’s
liability to less than the true value of the goods. The goods
were lost en route, and the owner sued the railroad. The
Court held that the railroad must be able to rely on the liabil-
ity limitation in its tariff agreement with the transfer com-
pany. The railroad “had the right to assume that the Trans-
fer Company could agree upon the terms of the shipment”;
it could not be expected to know if the transfer company had
any outstanding, conflicting obligation to another party. Id.,
at 514. The owner’s remedy, if necessary, was against the
transfer company. Id., at 515.

Respondents object to our reading of Great Northern, and
argue that this Court should fashion the federal rule of deci-
sion from general agency law principles. Like the Eleventh
Circuit, respondents reason that Kirby cannot be bound by
the bill of lading that ICC negotiated with Hamburg Süd
unless ICC was then acting as Kirby’s agent. Other Courts
of Appeals have also applied agency law to cases similar to
this one. See, e. g., Kukje Hwajae Ins. Co. v. The M/V
Hyundai Liberty, 294 F. 3d 1171, 1175–1177 (CA9 2002) (an
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intermediary acted as a cargo owner’s agent when negotiat-
ing a bill of lading with a downstream carrier).

We think reliance on agency law is misplaced here. It is
undeniable that the traditional indicia of agency, a fiduciary
relationship and effective control by the principal, did not
exist between Kirby and ICC. See Restatement (Second) of
Agency § 1 (1957). But that is of no moment. The principle
derived from Great Northern does not require treating ICC
as Kirby’s agent in the classic sense. It only requires treat-
ing ICC as Kirby’s agent for a single, limited purpose: when
ICC contracts with subsequent carriers for limitation on lia-
bility. In holding that an intermediary binds a cargo owner
to the liability limitations it negotiates with downstream car-
riers, we do not infringe on traditional agency principles.
We merely ensure the reliability of downstream contracts for
liability limitations. In Great Northern, because the inter-
mediary had been “entrusted with goods to be shipped by
railway, and, nothing to the contrary appearing, the carrier
had the right to assume that [the intermediary] could agree
upon the terms of the shipment.” 232 U. S., at 514. Like-
wise, here we hold that intermediaries, entrusted with
goods, are “agents” only in their ability to contract for liabil-
ity limitations with carriers downstream.

Respondents also contend that any decision binding Kirby
to the Hamburg Süd bill’s liability limitation will be disas-
trous for the international shipping industry. Various par-
ticipants in the industry have weighed in as amici on both
sides in this case, and we must make a close call. It would
be idle to pretend that the industry can easily be character-
ized, or that efficient default rules can easily be discerned.
In the final balance, however, we disagree with respondents
for three reasons.

First, we believe that a limited agency rule tracks industry
practices. In intercontinental ocean shipping, carriers may
not know if they are dealing with an intermediary, rather
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than with a cargo owner. Even if knowingly dealing with
an intermediary, they may not know how many other inter-
mediaries came before, or what obligations may be outstand-
ing among them. If the Eleventh Circuit’s rule were the
law, carriers would have to seek out more information before
contracting, so as to assure themselves that their contractual
liability limitations provide true protection. That task of
information gathering might be very costly or even impossi-
ble, given that goods often change hands many times in the
course of intermodal transportation. See 1 Schoenbaum
589; Wood, 46 Am. J. Comp. L., at 404.

Second, if liability limitations negotiated with cargo own-
ers were reliable while limitations negotiated with interme-
diaries were not, carriers would likely want to charge the
latter higher rates. A rule prompting downstream carriers
to distinguish between cargo owners and intermediary ship-
pers might interfere with statutory and decisional law pro-
moting nondiscrimination in common carriage. Cf. ICC v.
Delaware, L. & W. R. Co., 220 U. S. 235, 251–256 (1911) (com-
mon carrier cannot “sit in judgment on the title of the pro-
spective shipper”); Shipping Act, 46 U. S. C. App. § 1709
(nondiscrimination rules). It would also, as we have inti-
mated, undermine COGSA’s liability regime.

Finally, as in Great Northern, our decision produces an
equitable result. See 232 U. S., at 515. Kirby retains the
option to sue ICC, the carrier, for any loss that exceeds the
liability limitation to which they agreed. And indeed, Kirby
has sued ICC in an Australian court for damages arising
from the Norfolk derailment. It seems logical that ICC—
the only party that definitely knew about and was party to
both of the bills of lading at issue here—should bear respon-
sibility for any gap between the liability limitations in the
bills. Meanwhile, Norfolk enjoys the benefit of the Ham-
burg Süd bill’s liability limitation.
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IV

We hold that Norfolk is entitled to the protection of the
liability limitations in the two bills of lading. Having under-
taken this analysis, we recognize that our decision does no
more than provide a legal backdrop against which future bills
of lading will be negotiated. It is not, of course, this Court’s
task to structure the international shipping industry. Fu-
ture parties remain free to adapt their contracts to the rules
set forth here, only now with the benefit of greater predict-
ability concerning the rules for which their contracts might
compensate.

The judgment of the United States Court of Appeals for
the Eleventh Circuit is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.



543US1 Unit: $$U3 [03-06-07 11:38:09] PAGES PGT: OPIN

37OCTOBER TERM, 2004

Per Curiam

SMITH v. TEXAS

on petition for writ of certiorari to the court of
criminal appeals of texas

No. 04–5323. Decided November 15, 2004

The supplemental nullification instruction given at the punishment phase
of petitioner’s capital murder trial allowed the Texas jury to give effect
to his mitigation evidence only by negating what would otherwise be
affirmative responses to two special issues relating to deliberateness and
future dangerousness. Pursuant to this instruction, the jury sentenced
petitioner to death. The Texas Court of Criminal Appeals denied him
postconviction relief, reasoning that the instruction either was irrele-
vant because petitioner did not proffer “constitutionally significant” mit-
igation evidence, or was distinguishable from the instruction in Penry
v. Johnson, 532 U. S. 782, 797 (Penry II), which this Court found consti-
tutionally inadequate because it did not allow a jury to give “full con-
sideration and full effect to mitigating circumstances” in choosing an
appropriate sentence.

Held: Petitioner’s evidence was relevant mitigation evidence under Ten-
nard v. Dretke, 542 U. S. 274, and Penry v. Lynaugh, 492 U. S. 302;
therefore, the nullification instruction was constitutionally inadequate
under Penry II. In rejecting the precise threshold “constitutionally
significant” test used here, the Tennard Court held that a jury must be
given an effective vehicle with which to weigh mitigating evidence so
long as the defendant has met a “low threshold for relevance.” 542
U. S., at 285. Because petitioner’s proffered evidence was relevant
under this Court’s precedents, the Eighth Amendment required the trial
court to empower the jury with a vehicle capable of giving effect to that
evidence. In Penry II, the Texas courts’ supplemental instruction did
not give the jury an adequate vehicle for expressing a “reasoned moral
response” to all of the evidence relevant to the defendant’s culpability.
532 U. S., at 796. Any distinctions between that supplemental instruc-
tion and the one here are constitutionally insignificant.

Certiorari granted; 132 S. W. 3d 407, reversed and remanded.

Per Curiam.

Petitioner LaRoyce Lathair Smith was convicted of capital
murder and sentenced to death by a jury in Dallas County,
Texas. Before the jury reached its sentence, the trial judge
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issued a supplemental “nullification instruction.” Ex parte
Smith, 132 S. W. 3d 407, 409 (Tex. Crim. App. 2004). That
instruction directed the jury to give effect to mitigation evi-
dence, but allowed the jury to do so only by negating what
would otherwise be affirmative responses to two special is-
sues relating to deliberateness and future dangerousness.
In Penry v. Johnson, 532 U. S. 782 (2001) (Penry II), we held
a similar “nullification instruction” constitutionally inade-
quate because it did not allow the jury to give “ ‘full consid-
eration and full effect to mitigating circumstances’ ” in
choosing the defendant’s appropriate sentence. Id., at 797
(quoting Johnson v. Texas, 509 U. S. 350, 381 (1993) (O’Con-
nor, J., dissenting)). Despite our holding in Penry II, the
Texas Court of Criminal Appeals rejected petitioner’s re-
quest for postconviction relief. The court reasoned that the
instruction either was irrelevant because petitioner did not
proffer “constitutionally significant” mitigation evidence, or
was sufficiently distinguishable from the instruction in Penry
II to survive constitutional scrutiny. 132 S. W. 3d, at 413,
n. 21. We grant the petition for certiorari and petitioner’s
motion for leave to proceed in forma pauperis, and reverse.

I

In 1991, petitioner was convicted of brutally murdering
one of his former co-workers at a Taco Bell in Dallas County.
The victim and one of her co-workers were closing down the
restaurant when petitioner and several friends asked to be
let in to use the telephone. The two employees recognized
petitioner and let him in. Petitioner then told his former
co-workers to leave because he wanted to rob the restaurant.
When they did not leave, petitioner killed one co-worker by
pistol-whipping her and shooting her in the back. Petitioner
also threatened, but did not harm, his other former co-
worker before exiting with his friends. The jury found peti-
tioner guilty of capital murder beyond a reasonable doubt.
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At the punishment phase, the jury was instructed on two
special issues: first, whether the killing was deliberate; and
second, whether the defendant posed a continuing danger to
others.1 Approximately two years prior to the trial, we had
held that presenting only these two special issues, with-
out additional instructions regarding the jury’s duty to con-
sider mitigation evidence, violated the Eighth Amendment.
Penry v. Lynaugh, 492 U. S. 302, 328 (1989) (Penry I).
Shortly after petitioner ’s trial, the Texas Legislature
amended its capital sentencing scheme to require juries to
take “into consideration all of the evidence, including the cir-
cumstances of the offense, the defendant’s character and
background, and the personal moral culpability of the de-
fendant” in deciding whether there are sufficient mitigating
circumstances to warrant a sentence of life imprisonment
rather than a death sentence. Penry II, supra, at 803 (quot-
ing Tex. Code Crim. Proc. Ann., Art. 37.071(2)(e)(1) (Vernon
Supp. 2001)). Petitioner, however, did not receive the bene-
fit of the new statutory instruction at his trial. Instead, just
as in Penry II, petitioner was sentenced pursuant to a sup-
plemental instruction provided to the jury by the trial
judge.2 That instruction read:

1 The text of the special issues given to the jury was as follows: “(1) Was
the conduct of the defendant that caused the death of the deceased com-
mitted deliberately, and with the reasonable expectation that the death of
the deceased or another would result? (2) Is there a probability that the
defendant would commit criminal acts of violence that would constitute a
continuing threat to society?” Pet. for Cert. 5.

2 The supplemental instruction in Penry II stated: “ ‘You are instructed
that when you deliberate on the questions posed in the special issues, you
are to consider mitigating circumstances, if any, supported by the evidence
presented in both phases of the trial, whether presented by the state or
the defendant. A mitigating circumstance may include, but is not limited
to, any aspect of the defendant’s character and record or circumstances of
the crime which you believe could make a death sentence inappropriate in
this case. If you find that there are any mitigating circumstances in this
case, you must decide how much weight they deserve, if any, and there-
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“ ‘You are instructed that you shall consider any evi-
dence which, in your opinion, is mitigating. Mitigating
evidence is evidence that reduces the Defendant’s per-
sonal or moral culpability or blameworthiness, and may
include, but is not limited to, any aspect of the Defend-
ant’s character, record, background, or circumstances of
the offense for which you have found him guilty. Our
law does not specify what may or may not be considered
as mitigating evidence. Neither does our law provide
a formula for determining how much weight, if any, a
mitigating circumstance deserves. You may hear evi-
dence which, in your judgment, has no relationship to
any of the Special Issues, but if you find such evidence
is mitigating under these instructions, you shall consider
it in the following instructions of the Court. You, and
each of you, are the sole judges of what evidence, if any,
is mitigating and how much weight, if any, the mitigating
circumstances, if any, including those which have no re-
lationship to any of the Special Issues, deserves.

“ ‘In answering the Special Issues submitted to you
herein, if you believe that the State has proved beyond
a reasonable doubt that the answers to the Special Is-
sues are “Yes,” and you also believe from the mitigating
evidence, if any, that the Defendant should not be sen-
tenced to death, then you shall answer at least one of
the Special Issues “No” in order to give effect to your
belief that the death penalty should not be imposed due
to the mitigating evidence presented to you. In this re-
gard, you are further instructed that the State of Texas

fore, give effect and consideration to them in assessing the defendant’s
personal culpability at the time you answer the special issue. If you de-
termine, when giving effect to the mitigating evidence, if any, that a life
sentence, as reflected by a negative finding to the issue under consider-
ation, rather than a death sentence, is an appropriate response to the per-
sonal culpability of the defendant, a negative finding should be given to
one of the special issues.’ ” 532 U. S., at 789–790 (emphasis added).
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must prove beyond a reasonable doubt that the death
sentence should be imposed despite the mitigating evi-
dence, if any, admitted before you.

“ ‘You are instructed that you may deliberate as a
body about mitigating circumstances, but you are not
required to reach a unanimous verdict as to their exist-
ence or weight. When you vote about the Special
Issues, each of you must decide for yourself whether
mitigating circumstances exist and, if so, how much
weight they deserve.’ ” 132 S. W. 3d, at 409.

Employing the framework of special issues modified by the
supplemental nullification instruction, the jury considered a
variety of mitigation evidence. Petitioner presented evi-
dence that (1) he had been diagnosed with potentially organic
learning disabilities and speech handicaps at an early age;
(2) he had a verbal IQ score of 75 and a full IQ of 78 and, as
a result, had been in special education classes throughout
most of his time in school; (3) despite his low IQ and learning
disabilities, his behavior at school was often exemplary;
(4) his father was a drug addict who was involved with gang
violence and other criminal activities, and regularly stole
money from family members to support a drug addiction; and
(5) he was only 19 when he committed the crime.

In response, the prosecution submitted evidence demon-
strating that petitioner acted deliberately and cruelly. The
prosecution emphasized that petitioner knew his victim, yet
stabbed her repeatedly in numerous places on her body.
With respect to petitioner’s future dangerousness, the prose-
cution stressed that petitioner had previously been convicted
of misdemeanor assault and proffered evidence suggesting
that he had violated several drug laws.

During closing arguments at the punishment phase, the
prosecution reminded the jury of its duty to answer truth-
fully the two special issues of deliberateness and future
dangerousness.
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“Now, when we talked to you on voir dire, we talked to
you about—and we spent a lot of time talking to you to
determine whether or not you could follow the law.
You told us two very important things when we talked
to you. First of all, you told us that in the appropriate
case that you could give the death penalty. Secondly,
you said, ‘Mr. Nancarrow, Ms. McDaniel, if you prove to
me that the answers to those special issues should be
yes, then I can answer them yes.’ If you wavered, if
you hesitated one minute on that, then I guarantee you,
you weren’t going to be on this jury. We believed you
then, and we believe you now.” Pet. for Cert. 6.

The jury verdict form tracked the final reminders the
prosecution gave the jury. The form made no mention of
nullification. Nor did it say anything about mitigation evi-
dence. Instead, the verdict form asked whether petitioner
committed the act deliberately and whether there was a
probability that he would commit criminal acts of violence
that would constitute a continuing threat to society. The
jury was allowed to give “Yes” or “No” answers only. The
jury answered both questions “Yes” and sentenced petitioner
to death. App. 4 to Pet. for Cert.

On direct appeal, petitioner argued that our holding in
Penry I rendered his jury instructions unconstitutional be-
cause the special issues did not allow the jury to give ef-
fect to his mitigation evidence. The Texas Court of Crim-
inal Appeals affirmed petitioner’s sentence, reasoning that
the nullification instruction provided an adequate vehicle
through which the jury could consider petitioner’s evidence.
We denied certiorari on May 15, 1995. Smith v. Texas, 514
U. S. 1112.

Petitioner filed an original writ of habeas corpus in the
trial court in 1998. That suit was dismissed as untimely, but
the Texas Legislature amended its criminal code in such a
way as to allow petitioner to file a timely writ. Petitioner
did so, claiming that his jury was instructed in violation of
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the Eighth Amendment. Before the Texas Court of Crimi-
nal Appeals, petitioner argued that the jury instructions in
his case ran afoul of our holding in Penry II. The court
denied petitioner’s application on the merits. 132 S. W. 3d
407 (2004).3

II

The Texas Court of Criminal Appeals issued its opinion
just prior to our decision in Tennard v. Dretke, 542 U. S. 274
(2004). In Tennard, we reversed the Fifth Circuit’s refusal
to grant a certificate of appealability to a defendant who was
sentenced under the Texas capital sentencing scheme prior
to the legislative revisions which took place in the aftermath
of Penry I. Tennard, relying upon Penry I, argued that
Texas’ two special issues—deliberateness and future danger-
ousness—did not allow the jury to give effect to his mitiga-
tion evidence and that the trial court’s failure to issue a sup-
plemental mitigation instruction that would allow the jury
to give full effect to his evidence rendered his death sentence
unconstitutional. The state court and the Fifth Circuit both
held that the lack of an adequate mitigation instruction was
irrelevant. The courts both determined that Tennard had
failed to satisfy the Fifth Circuit’s threshold standard for
“ ‘constitutionally relevant’ mitigating evidence, that is, evi-
dence of a ‘uniquely severe permanent handicap with which
the defendant was burdened through no fault of his own,’
and evidence that ‘the criminal act was attributable to this
severe permanent condition.’ ” 542 U. S., at 281 (some inter-
nal quotation marks omitted).

Our rejection of that threshold test was central to our de-
cision to reverse in Tennard. We held that “[t]he Fifth Cir-
cuit’s test has no foundation in the decisions of this Court.
Neither Penry I nor its progeny screened mitigating evi-

3 Four judges would have found petitioner’s claim procedurally de-
faulted. See 132 S. W. 3d, at 417 (Hervey, J., concurring); id., at 428 (Hol-
comb, J., concurring). The majority of the court, however, declined to
adopt this holding and reached petitioner’s claims on the merits.
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dence for ‘constitutional relevance’ before considering
whether the jury instructions comported with the Eighth
Amendment.” Id., at 284. Rather, we held that the jury
must be given an effective vehicle with which to weigh miti-
gating evidence so long as the defendant has met a “low
threshold for relevance,” which is satisfied by “ ‘ “evidence
which tends logically to prove or disprove some fact or cir-
cumstance which a fact-finder could reasonably deem to have
mitigating value.” ’ ” Id., at 284–285 (quoting McKoy v.
North Carolina, 494 U. S. 433, 440 (1990)).

The Texas Court of Criminal Appeals relied on precisely
the same “screening test” we held constitutionally inade-
quate in Tennard. 132 S. W. 3d, at 413 (holding that mitiga-
tion evidence requires a special instruction only when that
evidence passes the threshold test of “whether the defend-
ant’s criminal act was ‘due to the uniquely severe permanent
handicaps with which the defendant was burdened through
no fault of his own’ ” (quoting Robertson v. Cockrell, 325 F. 3d
243, 251 (CA5 2003) (en banc))). Employing this test, the
court concluded that petitioner’s low IQ and placement in
special-education classes were irrelevant because they did
not demonstrate that he suffered from a “severe disability.”
132 S. W. 3d, at 414. But, as we explained in Tennard, “[e]v-
idence of significantly impaired intellectual functioning is ob-
viously evidence that ‘might serve as a basis for a sentence
less than death.’ ” 542 U. S., at 288 (quoting Skipper v.
South Carolina, 476 U. S. 1, 5 (1986); some internal quotation
marks omitted). There is no question that a jury might well
have considered petitioner’s IQ scores and history of partici-
pation in special-education classes as a reason to impose a
sentence more lenient than death. Indeed, we have held
that a defendant’s IQ score of 79, a score slightly higher than
petitioner’s, constitutes relevant mitigation evidence. See
Wiggins v. Smith, 539 U. S. 510, 535 (2003); cf. Tennard,
supra, at 288.



543US1 Unit: $$U3 [03-06-07 11:38:09] PAGES PGT: OPIN

45Cite as: 543 U. S. 37 (2004)

Per Curiam

The state court also held that petitioner had offered “no
evidence of any link or nexus between his troubled childhood
or his limited mental abilities and this capital murder.” 132
S. W. 3d, at 414. We rejected the Fifth Circuit’s “nexus”
requirement in Tennard, supra, at 287 (noting that none of
our prior opinions “suggested that a mentally retarded indi-
vidual must establish a nexus between her mental capacity
and her crime before the Eighth Amendment prohibition on
executing her is triggered” and holding that the jury must
be allowed the opportunity to consider Penry evidence even
if the defendant cannot establish “a nexus to the crime”).

That petitioner’s evidence was relevant for mitigation pur-
poses is plain under our precedents, even those predating
Tennard. See, e. g., Penry I, 492 U. S., at 319–322; Payne v.
Tennessee, 501 U. S. 808, 822 (1991); Boyde v. California, 494
U. S. 370, 377–378 (1990); Eddings v. Oklahoma, 455 U. S.
104, 114 (1982). The state court, however, erroneously re-
lied on a test we never countenanced and now have un-
equivocally rejected. We therefore hold that the state court
“assessed [petitioner’s legal] claim under an improper legal
standard.” Tennard, supra, at 287. Because petitioner’s
proffered evidence was relevant, the Eighth Amendment re-
quired the trial court to empower the jury with a vehicle
capable of giving effect to that evidence. Whether the “nul-
lification instruction” satisfied that charge is the question to
which we now turn.

III

The Texas Court of Criminal Appeals held that even if
petitioner did proffer relevant mitigation evidence, the sup-
plemental “nullification instruction” provided to the jury ad-
equately allowed the jury to give effect to that evidence.
The court found it significant that the supplemental instruc-
tion in this case “told the jury that it ‘shall’ consider all miti-
gating evidence, even evidence unrelated to the special
issues, [and] it also told the jury how to answer the special
issues to give effect to that mitigation evidence.” 132 S. W.
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3d, at 416. The court also concluded that the nullification
instruction made it clear to the jury that a “No” answer was
required if it “believed that the death penalty was not war-
ranted because of the mitigating circumstances.” Ibid.

In Penry II, we held that “the key under Penry I is that
the jury be able to ‘consider and give effect to [a defendant’s
mitigation] evidence in imposing sentence.’ ” 532 U. S., at
797 (quoting Penry I, supra, at 319); see 532 U. S., at 797
(“ ‘[A] sentencer [must] be allowed to give full consideration
and full effect to mitigating circumstances’ ” (quoting John-
son v. Texas, 509 U. S., at 381 (O’Connor, J., dissenting);
emphasis in Johnson)). We explained at length why the
supplemental instruction employed by the Texas courts did
not provide the jury with an adequate vehicle for expressing
a “reasoned moral response” to all of the evidence relevant
to the defendant’s culpability. 532 U. S., at 796. Although
there are some distinctions between the Penry II supple-
mental instruction and the instruction petitioner’s jury re-
ceived, those distinctions are constitutionally insignificant.

Penry II identified a broad and intractable problem—a
problem that the state court ignored here—inherent in any
requirement that the jury nullify special issues contained
within a verdict form.

“We generally presume that jurors follow their in-
structions. Here, however, it would have been both
logically and ethically impossible for a juror to follow
both sets of instructions. Because Penry’s mitigating
evidence did not fit within the scope of the special issues,
answering those issues in the manner prescribed on the
verdict form necessarily meant ignoring the command
of the supplemental instruction. And answering the
special issues in the mode prescribed by the supplemen-
tal instruction necessarily meant ignoring the verdict
form instructions. Indeed, jurors who wanted to an-
swer one of the special issues falsely to give effect to
the mitigating evidence would have had to violate their
oath to render a ‘ “true verdict.” ’
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“The mechanism created by the supplemental instruc-
tion thus inserted ‘an element of capriciousness’ into the
sentencing decision, ‘making the jurors’ power to avoid
the death penalty dependent on their willingness’ to ele-
vate the supplemental instruction over the verdict form
instructions. There is, at the very least, ‘a reasonable
likelihood that the jury . . . applied the challenged in-
struction in a way that prevent[ed] the consideration’ of
Penry’s mental retardation and childhood abuse. The
supplemental instruction therefore provided an inade-
quate vehicle for the jury to make a reasoned moral re-
sponse to Penry’s mitigating evidence.” Id., at 799–800
(citations omitted).

It is certainly true that the mandatory aspect of the nul-
lification instruction made petitioner’s instruction distinct
from Penry’s. Indeed, the “shall” command in the nullifi-
cation instruction resolved the ambiguity inherent in the
Penry II instruction, which we held was either a nullification
instruction or an instruction that “ ‘shackled and confined’ ”
Penry’s mitigating evidence within the scope of the imper-
missibly narrow special issues. Id., at 798. That being
said, the clearer instruction given to petitioner’s jury did not
resolve the ethical problem described supra, at 46 and this
page.4 To the contrary, the mandatory language in the

4 The concurring opinions below straightforwardly recognized this prob-
lem. See 132 S. W. 3d 407, 427 (Tex. Crim. App. 2004) (Hervey, J., concur-
ring) (concluding that the “ ‘nullification’ instruction would, as a matter of
federal constitutional law, suffer from the same defect as the one in Penry
II had applicant presented any mitigating evidence that was beyond ‘the
effective reach of the sentencer’ ” and conceding that the instruction given
to petitioner may have been inadequate “as a matter of federal constitu-
tional law”); id., at 428 (Holcomb, J., concurring) (“The nullification instruc-
tion provided to Smith’s jury contained the same defects the Supreme
Court identified in Penry II. Therefore, the jury was unconstitution-
ally precluded from considering and giving effect to Smith’s mitigating
evidence”).
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charge could possibly have intensified the dilemma faced by
ethical jurors. Just as in Penry II, petitioner’s jury was re-
quired by law to answer a verdict form that made no mention
whatsoever of mitigation evidence. And just as in Penry II,
the burden of proof on the State was tied by law to findings
of deliberateness and future dangerousness that had little, if
anything, to do with the mitigation evidence petitioner pre-
sented.5 Even if we were to assume that the jurors could
easily and effectively have comprehended an orally delivered
instruction directing them to disregard, in certain limited
circumstances, a mandatory written instruction given at a
later occasion, that would not change the fact that the “jury
was essentially instructed to return a false answer to a spe-
cial issue in order to avoid a death sentence.” Penry II, 532
U. S., at 801.

There is no principled distinction, for Eighth Amendment
purposes, between the instruction given to petitioner’s jury
and the instruction in Penry II. Petitioner’s evidence was
relevant mitigation evidence for the jury under Tennard and
Penry I. We therefore hold that the nullification instruction
was constitutionally inadequate under Penry II. The judg-
ment of the Texas Court of Criminal Appeals is reversed,

5 There is another similarity between this case and Penry II. In Penry
II, we found it significant that the prosecutor admonished the jury to “ ‘fol-
low your oath, the evidence and the law’ ” prior to the deliberations in
which the jury was required to fill out the verdict form. 532 U. S., at
802. We held that this statement sent the jury “mixed signals” and “only
reminded the jurors that they had to answer the special issues dishonestly
in order to give effect to Penry’s mitigating evidence.” Ibid. The prose-
cutor here similarly reminded the jury that each and every one of them
had promised to “follow the law” and return a “Yes” answer to the special
issues so long as the State met its burden of proof. Pet. for Cert. 6.
Thus, the nullification instruction presented the same ethical dilemma
here and, what is more, it seems that despite the inclusion of the manda-
tory “shall” language, the nullification instruction may have been more
confusing for the jury to implement in practice than the state court
assumed.



543US1 Unit: $$U3 [03-06-07 11:38:09] PAGES PGT: OPIN

49Cite as: 543 U. S. 37 (2004)

Scalia, J., dissenting

and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

Justice Scalia, with whom Justice Thomas joins,
dissenting.

I would affirm the judgment of the Texas Court of Crimi-
nal Appeals. See Walton v. Arizona, 497 U. S. 639, 673
(1990) (Scalia, J., concurring in part and concurring in
judgment).
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KOONS BUICK PONTIAC GMC, INC. v. NIGH

certiorari to the united states court of appeals for
the fourth circuit

No. 03–377. Argued October 5, 2004—Decided November 30, 2004

As enacted in 1968, the Truth in Lending Act’s (TILA) civil-liability provi-
sion, 15 U. S. C. § 1640, authorized statutory damages for violations of
TILA prescriptions governing consumer loans as follows: “(a) [A]ny
creditor who fails in connection with any consumer credit transaction to
disclose to any person any information required . . . is liable to that
person in an amount . . . of . . . (1) twice the amount of the finance charge
in connection with the transaction, except that liability under this para-
graph shall not be less than $100 nor greater than $1,000.” In 1974,
Congress added a new paragraph (1) to § 1640(a) to allow for the recov-
ery of actual damages and to provide separate statutory damages for
class actions. Congress simultaneously amended the original statutory
damages provision to limit it to individual actions, moved that provision
from § 1640(a)(1) to § 1640(a)(2)(A), and retained the $100/$1,000 mini-
mum and maximum recoveries. Congress accounted for the statute’s
restructuring by changing the phrase “under this paragraph” to “under
this subparagraph.” A 1976 amendment redesignated § 1640(a)(2)(A)’s
statutory damages provision as § 1640(a)(2)(A)(i), inserted a new clause
(ii) setting statutory damages for individual actions relating to con-
sumer leases, and retained the $100/$1,000 brackets on recovery. Fol-
lowing the latter amendment, the lower federal courts consistently held
that the $100/$1,000 brackets remained applicable to all consumer fi-
nancing transactions, whether lease or loan. Finally, in 1995, Congress
added a new clause (iii) at the end of § 1640(a)(2)(A), so that the statute
now authorizes statutory damages equal to “(i) in the case of an individ-
ual action twice the amount of any finance charge in connection with the
transaction, (ii) in the case of an individual action relating to a consumer
lease . . . 25 per centum of the total amount of monthly payments under
the lease, except that the liability under this subparagraph shall not be
less than $100 nor greater than $1,000, or (iii) in the case of an individual
action relating to a credit transaction not under an open end credit plan
that is secured by real property or a dwelling, not less than $200 or
greater than $2,000.”

Respondent Nigh attempted to purchase a used truck from petitioner
Koons Buick Pontiac GMC. Unable to find a lender to complete the
financing, Koons Buick twice revised the retail installment sales con-
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tract presented to Nigh. After signing the third contract, Nigh discov-
ered that the second contract had contained an improperly documented
charge for a car alarm that Nigh never requested, agreed to accept, or
received. Nigh made no payments on the truck and returned it to
Koons Buick. He then filed suit against Koons Buick alleging, among
other things, a TILA violation and seeking uncapped recovery of twice
the finance charge, $24,192.80, under clause (i) of § 1640(a)(2)(A). The
District Court held that damages were not capped at $1,000, and the
jury awarded Nigh the full uncapped amount. In affirming, the Fourth
Circuit held that the 1995 amendment not only raised the statutory dam-
ages recoverable for TILA violations involving real-property-secured
closed-end loans, it also removed the $1,000 cap on recoveries involving
loans secured by personal property. The Court of Appeals held that its
previous view that the $1,000 cap applied to both clauses (i) and (ii)
of § 1640(a)(2)(A) was rendered defunct when Congress struck the “or”
preceding clause (ii) and inserted clause (iii) after the “under this sub-
paragraph” phrase. According to the court, the inclusion of the new
$200/$2,000 brackets in clause (iii) shows that the clause (ii) $100/$1,000
brackets can no longer be interpreted to apply to all of subparagraph
(A), but must now apply solely to clause (ii), so as not to render meaning-
less the new minimum and maximum recoveries articulated in clause
(iii). The court therefore allowed Nigh to recover the full uncapped
amount of $24,192.80.

Held: The 1995 amendment left unaltered the $100/$1,000 limits pre-
scribed from the start for TILA violations involving personal-property
loans. Both the conventional meaning of “subparagraph” and standard
interpretive guides point to the same conclusion: The $1,000 cap applies
to recoveries under clause (i). Congress ordinarily adheres to a hierar-
chical scheme in subdividing statutory sections. Under that scheme,
the word “subparagraph” is used to refer to a subdivision preceded by
a capital letter and the word “clause” to a subdivision preceded by a
lower case Roman numeral. Congress followed this scheme in drafting
TILA. For example, § 1640(a)(2)(B), which covers statutory damages
in TILA class actions, states: “[T]he total recovery under this sub-
paragraph . . . shall not be more than the lesser of $500,000 or 1 per
centum of the net worth of the creditor . . . .” (Emphasis added.) Had
Congress meant to repeal the longstanding $100/$1,000 limitation on
§ 1640(a)(2)(A)(i), thereby confining the $100/$1,000 limitation solely to
clause (ii), Congress likely would have stated in clause (ii): “liability
under this clause.” The statutory history resolves any ambiguity
whether the $100/$1,000 brackets apply to recoveries under clause (i).
Before 1995, clauses (i) and (ii) set statutory damages for the entire
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realm of TILA-regulated consumer credit transactions. Closed-end
mortgages were encompassed by clause (i). The addition of clause (iii)
makes closed-end mortgages subject to a higher floor and ceiling, but
clause (iii) contains no other measure of damages. Clause (i)’s specifi-
cation of statutory damages of twice the finance charge continues to
apply to loans secured by real property as it does to loans secured by
personal property. Clause (iii) removes closed-end mortgages from
clause (i)’s governance only to the extent that clause (iii) prescribes
higher brackets. There is scant indication that Congress meant to alter
the meaning of clause (i) when it added clause (iii). Cf. Church of Sci-
entology of Cal. v. IRS, 484 U. S. 9, 17–18. The history demonstrates
that, by adding clause (iii), Congress sought to provide increased recov-
ery when a TILA violation occurs in the context of a loan secured by
real property. It would be passing strange to read the statute to cap
recovery in connection with a closed-end, real-property-secured loan at
an amount substantially lower than the recovery available when a viola-
tion occurs in the context of a personal-property-secured loan or an
open-end, real-property-secured loan. The text does not dictate this
result; the statutory history suggests otherwise; and there is scant indi-
cation Congress meant to change the well-established meaning of clause
(i). Pp. 60–64.

319 F. 3d 119, reversed and remanded.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, O’Connor, Kennedy, Souter, and Breyer, JJ.,
joined. Stevens, J., filed a concurring opinion, in which Breyer, J.,
joined, post, p. 65. Kennedy, J., filed a concurring opinion, in which
Rehnquist, C. J., joined, post, p. 66. Thomas, J., filed an opinion concur-
ring in the judgment, post, p. 67. Scalia, J., filed a dissenting opinion,
post, p. 70.

Donald B. Ayer argued the cause for petitioner. With
him on the briefs were William K. Shirey II and Arthur
M. Schwartzstein.

A. Hugo Blankingship III argued the cause for respond-
ent. With him on the brief were Allison M. Zieve and
Brian Wolfman.*

*Briefs of amici curiae urging reversal were filed for the American
Bankers Association et al. by Roy T. Englert, Jr., Alan E. Untereiner, and
Max Huffman; for the Michigan Bankers Association by John J. Bursch;
for the National Automobile Dealers Association by Paul R. Norman; and
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Justice Ginsburg delivered the opinion of the Court.
The meaning of a subparagraph in a section of the Truth

in Lending Act (TILA or Act), 15 U. S. C. § 1601 et seq., is at
issue in this case. As originally enacted in 1968, the provi-
sion in question bracketed statutory damages for violations
of TILA prescriptions governing consumer loans: $100 was
made the minimum recovery and $1,000, the maximum
award. In 1995, Congress added a new clause increasing re-
covery for TILA violations relating to closed-end loans “se-
cured by real property or a dwelling.” § 1640(a)(2)(A)(iii).
In lieu of the $100/$1,000 minimum and maximum recoveries,
Congress substituted $200/$2,000 as the floor and ceiling.

Less-than-meticulous drafting of the 1995 amendment cre-
ated an ambiguity. A divided panel of the United States
Court of Appeals for the Fourth Circuit held that the 1995
amendment not only raised the statutory damages recover-
able for TILA violations involving real-property-secured
loans, it also removed the $1,000 cap on recoveries involving
loans secured by personal property. We reverse that deter-
mination and hold that the 1995 amendment left unaltered
the $100/$1,000 limits prescribed from the start for TILA
violations involving personal-property loans. The purpose
of the 1995 amendment is not in doubt: Congress meant to
raise the minimum and maximum recoveries for closed-end
loans secured by real property. There is scant indication
that Congress simultaneously sought to remove the $1,000
cap on loans secured by personal property.

I
Congress enacted TILA in 1968, as part of the Consumer

Credit Protection Act, Pub. L. 90–321, 82 Stat. 146, as

for the Virginia Automobile Dealers Association et al. by Michael G.
Charapp, Brad D. Weiss, and Allen Jones, Jr.

Briefs of amici curiae urging affirmance were filed for the Commercial
Law League of America by Manuel H. Newburger and Barbara M. Bar-
ron; and for the National Association of Consumer Advocates et al. by
Richard J. Rubin and Joanne S. Faulkner.
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amended, 15 U. S. C. § 1601 et seq., to “assure a meaningful
disclosure of credit terms so that the consumer will be able
to compare more readily the various credit terms available
to him and avoid the uninformed use of credit,” § 102, codified
in 15 U. S. C. § 1601(a). The Act requires a creditor to dis-
close information relating to such things as finance charges,
annual percentage rates of interest, and borrowers’ rights,
see §§ 1631–1632, 1635, 1637–1639, and it prescribes civil lia-
bility for any creditor who fails to do so, see § 1640. As orig-
inally enacted in 1968, the Act provided for statutory dam-
ages of twice the finance charge in connection with the
transaction, except that recovery could not be less than $100
or greater than $1,000.1 The original civil-liability provi-
sion stated:

“(a) [A]ny creditor who fails in connection with any
consumer credit transaction to disclose to any person
any information required under this chapter to be dis-
closed to that person is liable to that person in an
amount . . . of

“(1) twice the amount of the finance charge in connec-
tion with the transaction, except that liability under this
paragraph shall not be less than $100 nor greater than
$1,000 . . . .” Pub. L. 90–321, § 130, 82 Stat. 157.

In 1974, Congress amended TILA’s civil-liability provision,
15 U. S. C. § 1640(a), to allow for the recovery of actual dam-
ages in addition to statutory damages and to provide sepa-
rate statutory damages for class actions. Pub. L. 93–495,
§ 408(a), 88 Stat. 1518. Congress reworded the original stat-
utory damages provision to limit it to individual actions,
moved the provision from § 1640(a)(1) to § 1640(a)(2)(A), and
retained the $100/$1,000 brackets on recovery. In order
to account for the restructuring of the statute, Congress

1 The finance charge is determined, with certain exceptions, by “the sum
of all charges, payable directly or indirectly by the person to whom the
credit is extended, and imposed directly or indirectly by the creditor as
an incident to the extension of credit.” 15 U. S. C. § 1605(a).
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changed the phrase “under this paragraph” to “under this
subparagraph.” The amended statute provided for damages
in individual actions as follows:

“(a) [A]ny creditor who fails to comply with any re-
quirement imposed under this chapter . . . is liable to
such person in an amount equal to the sum of—

“(1) any actual damage sustained by such person as a
result of the failure;

“(2)(A) in the case of an individual action twice the
amount of any finance charge in connection with the
transaction, except that the liability under this subpara-
graph shall not be less than $100 nor greater than
$1,000 . . . .” § 408(a), 88 Stat. 1518.

A further TILA amendment in 1976 applied truth-in-
lending protections to consumer leases. Consumer Leasing
Act of 1976, 90 Stat. 257. Congress inserted a clause into
§ 1640(a)(2)(A) setting statutory damages for individual ac-
tions relating to consumer leases at 25% of the total amount
of monthly payments under the lease. Again, Congress re-
tained the $100/$1,000 brackets on statutory damages. The
amended § 1640(a)(2)(A) provided for statutory damages
equal to

“(2)(A)(i) in the case of an individual action twice the
amount of any finance charge in connection with the
transaction, or (ii) in the case of an individual action re-
lating to a consumer lease . . . 25 per centum of the total
amount of monthly payments under the lease, except
that the liability under this subparagraph shall not be
less than $100 nor greater than $1,000 . . . .” Pub. L.
94–240, § 4(2), 90 Stat. 260, codified in 15 U. S. C.
§ 1640(a) (1976 ed.).

Following the insertion of the consumer lease provision,
courts consistently held that the $100/$1,000 limitation re-
mained applicable to all consumer financing transactions,
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whether lease or loan. See, e. g., Purtle v. Eldridge Auto
Sales, Inc., 91 F. 3d 797, 800 (CA6 1996); Cowen v. Bank
United of Tex., FSB, 70 F. 3d 937, 941 (CA7 1995); Mars v.
Spartanburg Chrysler Plymouth, Inc., 713 F. 2d 65, 67 (CA4
1983); Dryden v. Lou Budke’s Arrow Finance Co., 661 F. 2d
1186, 1191, n. 7 (CA8 1981) (per curiam); Williams v. Public
Finance Corp., 598 F. 2d 349, 358, 359, n. 17 (CA5 1979).

In 1995, Congress amended TILA’s statutory damages pro-
vision once more. The 1995 amendment, which gave rise to
the dispute in this case, added a new clause (iii) at the end
of § 1640(a)(2)(A), setting a $200 floor and $2,000 ceiling for
statutory damages in an individual action relating to a
closed-end credit transaction “secured by real property or a
dwelling.” Truth in Lending Act Amendments of 1995, Pub.
L. 104–29, § 6, 109 Stat. 274. These closed-end real estate
loans, formerly encompassed by clause (i), had earlier been
held subject to the $100/$1,000 limitation. See, e. g., May-
field v. Vanguard Sav. & Loan Assn., 710 F. Supp. 143, 146
(ED Pa. 1989) (ordering “the maximum statutory award of
$1,000” for each TILA violation concerning a secured real
estate loan). Section 1640(a), as amended in 1995, thus pro-
vides for statutory damages equal to

“(2)(A)(i) in the case of an individual action twice the
amount of any finance charge in connection with the
transaction, (ii) in the case of an individual action relat-
ing to a consumer lease . . . 25 per centum of the total
amount of monthly payments under the lease, except
that the liability under this subparagraph shall not be
less than $100 nor greater than $1,000, or (iii) in the case
of an individual action relating to a credit transaction
not under an open end credit plan that is secured by real
property or a dwelling, not less than $200 or greater
than $2,000 . . . .”
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Shortly after the passage of the 1995 TILA amendments,
the Office of the Comptroller of the Currency issued an offi-
cial policy announcement describing the changes. With re-
spect to changes in TILA’s civil-liability provisions, the an-
nouncement stated only that “[p]unitive damages have been
increased for transactions secured by real property or a
dwelling from a maximum of $1,000 to a maximum of $2,000
(closed-end credit only).” Administrator of National Banks,
Truth in Lending Act Amendments of 1995, OCC Bulletin
96–1, p. 2 (Jan. 5, 1996).

In 1997, the Seventh Circuit, in Strange v. Monogram
Credit Card Bank of Ga., 129 F. 3d 943, held that the mean-
ing of clauses (i) and (ii) remained untouched by the addition
of clause (iii). The Seventh Circuit observed that prior to
the addition of clause (iii) in 1995, “[c]ourts uniformly inter-
preted the final clause, which established the $100 minimum
and the $1,000 maximum, as applying to both (A)(i) and
(A)(ii).” Id., at 947. The 1995 amendment, the Seventh
Circuit reasoned, “was designed simply to establish a more
generous minimum and maximum for certain secured trans-
actions, without changing the general rule on minimum and
maximum damage awards for the other two parts of
§ 1640(a)(2)(A).” Ibid. As Strange illustrates, TILA viola-
tions may involve finance charges that, when doubled, are
less than $100. There, double-the-finance-charge liability
was $54.27, entitling the plaintiff to the $100 minimum. Id.,
at 945, 947.

II

On February 4, 2000, respondent Bradley Nigh attempted
to purchase a used 1997 Chevrolet Blazer truck from peti-
tioner Koons Buick Pontiac GMC. Nigh traded in his old
vehicle and signed a buyer’s order and a retail installment
sales contract reflecting financing to be provided by Koons
Buick. 319 F. 3d 119, 121–122 (CA4 2003). Koons Buick
could not find a lender to purchase an assignment of the pay-
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ments owed under the sales contract and consequently re-
structured the deal to require a larger downpayment. Id.,
at 122. On February 25, after Koons Buick falsely told Nigh
that his trade-in vehicle had been sold, Nigh signed a new
retail installment sales contract. Ibid. Once again, how-
ever, Koons Buick was unable to find a willing lender. Ibid.
Nigh ultimately signed, under protest, a third retail install-
ment sales contract. Ibid.

Nigh later discovered one reason why Koons Buick had
been unable to find an assignee for the installment payments
due under the second contract: That contract contained an
improperly documented charge of $965 for a Silencer car
alarm Nigh never requested, agreed to accept, or received.
Ibid. Nigh made no payments on the Blazer and returned
the truck to Koons Buick. Id., at 123.

On October 3, 2000, Nigh filed suit against Koons Buick
alleging, among other things, a violation of TILA. Nigh
sought uncapped recovery of twice the finance charge, an
amount equal to $24,192.80. Koons Buick urged a $1,000
limitation on statutory damages under § 1640(a)(2)(A)(i).
The District Court held that damages were not capped at
$1,000, and the jury awarded Nigh $24,192.80 (twice the
amount of the finance charge). Id., at 121; App. in
No. 01–2201 etc. (CA4), pp. 653–655, 670, 756–757, 764.

A divided panel of the Fourth Circuit affirmed. 319 F. 3d,
at 126–129. The Court of Appeals acknowledged that it had
previously interpreted the $1,000 cap to apply to clauses
(i) and (ii). Id., at 126; see Mars v. Spartanburg Chrysler
Plymouth, Inc., 713 F. 2d, at 67. But the majority held that
“by striking the ‘or’ preceding (ii), and inserting (iii) after
the ‘under this subparagraph’ phrase,” Congress had “ren-
dered Mars’ interpretation defunct.” 319 F. 3d, at 126. Ac-
cording to the majority: “The inclusion of the new maximum
and minimum in (iii) shows that the clause previously inter-
preted to apply to all of (A), can no longer apply to (A), but
must now apply solely to (ii), so as not to render meaningless
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the maximum and minimum articulated in (iii).” Id., at 127.2

The Court of Appeals therefore allowed Nigh to recover the
full uncapped amount of $24,192.80 under clause (i).

Judge Gregory dissented. The new clause (iii), he stated,
operates as a specific “carve-out” for real estate transactions
from the general rule establishing the $100/$1,000 liability
limitation. Id., at 130, 132. Both parties acknowledged,
and it was Fourth Circuit law under Mars, 713 F. 2d 65, that,
before 1995, the $100/$1,000 brackets applied to the entire
subparagraph. 319 F. 3d, at 130. Judge Gregory found “no
evidence that Congress intended to override the Fourth Cir-
cuit’s long-standing application of the $1,000 cap to both
(2)(A)(i) and (2)(A)(ii).” Id., at 131. If the $1,000 cap ap-
plied only to clause (ii), the dissent reasoned, the phrase
“under this subparagraph” in clause (ii) would be “superflu-
ous,” because “the meaning of (ii) would be unchanged by
its deletion.” Id., at 132. Moreover, Judge Gregory added,
limiting the $1,000 cap to recoveries for consumer leases
under clause (ii) would create an inconsistency within the
statute: The damages cap in clause (ii) would include the
“under this subparagraph” modifier, but the cap in clause (iii)
would not. Ibid.3

We granted certiorari, 540 U. S. 1148 (2004), to resolve the
division between the Fourth Circuit and the Seventh Circuit
on the question whether the $100 floor and $1,000 ceiling
apply to recoveries under § 1640(a)(2)(A)(i). We now re-

2 The dissent adopts a similar structural argument to justify its conclu-
sion that the $100/$1,000 brackets apply only to recoveries under clause
(ii). See post, at 70–71.

3 Judge Gregory noted that the phrase “under this subparagraph,” as
it appears in § 1640(a)(2)(B), covering statutory damages in class actions,
“indisputably applies to all of subparagraph (B).” 319 F. 3d 119, 132 (CA4
2003). “[T]he most logical interpretation of the statute,” he concluded,
“is to read the phrase ‘under this subparagraph’ as applying generally to
an entire subparagraph, either (A) or (B), and to read (2)(A)(iii) as creating
a specific carve-out from that general rule for real-estate transactions.”
Ibid.
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verse the judgment of the Court of Appeals for the Fourth
Circuit.

III

Statutory construction is a “holistic endeavor.” United
Sav. Assn. of Tex. v. Timbers of Inwood Forest Associates,
Ltd., 484 U. S. 365, 371 (1988); accord United States Nat.
Bank of Ore. v. Independent Ins. Agents of America, Inc.,
508 U. S. 439, 455 (1993); Smith v. United States, 508 U. S.
223, 233 (1993). “A provision that may seem ambiguous in
isolation is often clarified by the remainder of the statutory
scheme—because the same terminology is used elsewhere in
a context that makes its meaning clear, or because only one
of the permissible meanings produces a substantive effect
that is compatible with the rest of the law.” United Sav.
Assn. of Tex., 484 U. S., at 371 (citations omitted); see also
McCarthy v. Bronson, 500 U. S. 136, 139 (1991) (statutory
language must be read in its proper context and not viewed
in isolation). In this case, both the conventional meaning of
“subparagraph” and standard interpretive guides point to
the same conclusion: The $1,000 cap applies to recoveries
under clause (i).

Congress ordinarily adheres to a hierarchical scheme in
subdividing statutory sections. See L. Filson, The Legisla-
tive Drafter’s Desk Reference 222 (1992) (hereinafter Desk
Reference). This hierarchy is set forth in drafting manuals
prepared by the legislative counsel’s offices in the House and
the Senate. The House manual provides:

“To the maximum extent practicable, a section should
be broken into—

“(A) subsections (starting with (a));
“(B) paragraphs (starting with (1));
“(C) subparagraphs (starting with (A));
“(D) clauses (starting with (i)) . . . .” House Leg-

islative Counsel’s Manual on Drafting Style, HLC
No. 104–1, p. 24 (1995).
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The Senate manual similarly provides:

“A section is subdivided and indented as follows:
“(a) Subsection.—

“(1) Paragraph.—
“(A) Subparagraph.—

“(i) Clause.—” Senate Office of the Legisla-
tive Counsel, Legislative Drafting Manual 10 (1997).4

Congress followed this hierarchical scheme in drafting
TILA. The word “subparagraph” is generally used to refer
to a subdivision preceded by a capital letter,5 and the word
“clause” is generally used to refer to a subdivision preceded
by a lower case Roman numeral.6 Congress applied this hi-
erarchy in § 1640(a)(2)(B), which covers statutory damages in
TILA class actions and states: “[T]he total recovery under
this subparagraph . . . shall not be more than the lesser

4 These congressional drafting manuals, both postdating the 1995 TILA
amendment, are consistent with earlier guides. See, e. g., Desk Reference
222 (“Federal statutes . . . are always broken down successively into . . .
subparagraphs (starting with subparagraph (A)), [and] clauses (starting
with clause (i)) . . . .”); D. Hirsch, Drafting Federal Law § 3.8, p. 27 (2d ed.
1989) (“Paragraphs are divided into tabulated lettered subparagraphs
(‘(A)’, ‘(B)’, etc.) . . . . Subparagraphs are divided into clauses bearing
small roman numerals (‘(i)’, ‘(ii)’, ‘(iii)’, ‘(iv)’) . . . .”); R. Dickerson, The
Fundamentals of Legal Drafting § 8.25, p. 197 (2d ed. 1986) (“For divisions
of a paragraph (called ‘subparagraphs’), use ‘(A),’ ‘(B),’ ‘(C),’ etc. . . . When
an additional designated breakdown is necessary, use ‘(i),’ ‘(ii),’ ‘(iii),’
etc.”); J. Peacock, Notes on Legislative Drafting 12 (1961) (paragraphs di-
vided into “sub-paragraphs designated (A), (B), (C),” and subparagraphs
further divided into “clauses (i), (ii), (iii)”).

5 E. g., 15 U. S. C. § 1602(aa)(2)(A) (“under this subparagraph”);
§ 1602(aa)(2)(B) (“under subparagraph (A)”); § 1605(f)(2)(A) (“except as
provided in subparagraph (B)”); § 1615(c)(1)(B) (“pursuant to subpara-
graph (A)”); § 1637(c)(4)(D) (“in subparagraphs (A) and (B)”). But see
§ 1637a(a)(6)(C) (“subparagraph” appears not to refer to a capital-letter
subdivision).

6 E. g., § 1637(a)(6)(B)(ii) (“described in clause (i)”); § 1637a(a)(8)(B) (“de-
scribed in clauses (i) and (ii) of subparagraph (A)”); § 1640(i)(1)(B)(ii) (“de-
scribed in clause (i)”).
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of $500,000 or 1 per centum of the net worth of the
creditor . . . .” (Emphasis added.) In 1995, Congress
plainly meant “to establish a more generous minimum and
maximum” for closed-end mortgages. Strange, 129 F. 3d, at
947. On that point, there is no disagreement. Had Con-
gress simultaneously meant to repeal the longstanding $100/
$1,000 limitation on § 1640(a)(2)(A)(i), thereby confining the
$100/$1,000 limitation solely to clause (ii), Congress likely
would have flagged that substantial change. At the very
least, a Congress so minded might have stated in clause (ii):
“liability under this clause.”

The statutory history resolves any ambiguity whether the
$100/$1,000 brackets apply to recoveries under clause (i).7

Before 1995, clauses (i) and (ii) set statutory damages for the
entire realm of TILA-regulated consumer credit transac-
tions. Closed-end mortgages were encompassed by clause
(i). See, e. g., Mayfield v. Vanguard Sav. & Loan Assn., 710
F. Supp., at 146. As a result of the addition of clause (iii),
closed-end mortgages are subject to a higher floor and ceil-
ing. But clause (iii) contains no other measure of damages.
The specification of statutory damages in clause (i) of twice
the finance charge continues to apply to loans secured by real
property as it does to loans secured by personal property.8

Clause (iii) removes closed-end mortgages from clause (i)’s
governance only to the extent that clause (iii) prescribes
$200/$2,000 brackets in lieu of $100/$1,000.9

7 The five separate writings this Court has produced demonstrate that
§ 1640(a)(2)(A) is hardly a model of the careful drafter’s art.

8 In consumer credit transactions in which a security interest is taken
in the borrower’s principal dwelling, the borrower also has a right to re-
scission under certain circumstances. § 1635.

9 The dissent’s reading, we note, hinges on an assumed alteration in Con-
gress’ design, assertedly effected by the bare addition of “(iii)” and the
transposition of “or.” See post, at 71–72, and n. 1. If Congress had not
added “(iii)” when it raised the cap on recovery for closed-end mortgages,
the meaning of the amended text would be beyond debate. The limita-
tions provision would read: “except that the liability under this subpara-
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There is scant indication that Congress meant to alter the
meaning of clause (i) when it added clause (iii). Cf. Church
of Scientology of Cal. v. IRS, 484 U. S. 9, 17–18 (1987) (“All
in all, we think this is a case where common sense suggests,
by analogy to Sir Arthur Conan Doyle’s ‘dog that didn’t
bark,’ that an amendment having the effect petitioner as-
cribes to it would have been differently described by its
sponsor, and not nearly as readily accepted by the floor man-
ager of the bill.”). By adding clause (iii), Congress sought
to provide increased recovery when a TILA violation occurs
in the context of a loan secured by real property. See, e. g.,
H. R. Rep. No. 104–193, p. 99 (1995) (“[T]his amendment in-
creases the statutory damages available in closed end credit
transactions secured by real property or a dwelling . . . .”).
But cf. post, at 75 (Scalia, J., dissenting) (hypothesizing that
far from focusing on raising damages recoverable for closed-
end mortgage transactions, Congress may have “focus[ed]
more intently on limiting damages” for that category of
loans). “[T]here is no canon against using common sense
in construing laws as saying what they obviously mean.”
Roschen v. Ward, 279 U. S. 337, 339 (1929) (Holmes, J.). It
would be passing strange to read the statute to cap recovery
in connection with a closed-end, real-property-secured loan
at an amount substantially lower than the recovery avail-
able when a violation occurs in the context of a personal-
property-secured loan or an open-end, real-property-secured
loan.10 The text does not dictate this result; the statutory

graph shall not be less than $100 nor greater than $1,000, or in the case of
an individual action relating to a credit transaction not under an open end
credit plan that is secured by real property or a dwelling, not less than
$200 or greater than $2,000.”

10 This reading would lead to the anomalous result of double-the-
finance-charge liability, uncapped by the fixed dollar limit, under clause
(i) for an open-end loan secured by real property, while liability would be
capped by clause (iii) at $2,000 for a closed-end loan secured by the same
real property. TILA does not in general apply to credit transactions in
which the total amount financed exceeds $25,000, but this limit does not
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history suggests otherwise; and there is scant indication
Congress meant to change the well-established meaning of
clause (i).

* * *
For the reasons stated, the judgment of the Court of Ap-

peals for the Fourth Circuit is reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

apply to loans “secured by real property or a dwelling.” 15 U. S. C. § 1603.
Double-the-finance-charge liability under clause (i) for a TILA violation in
connection with an open-end, real-property-secured loan (e. g., a home eq-
uity line of credit), could far exceed the $2,000 liability cap under clause
(iii) for a TILA violation in connection with a standard closed-end home
mortgage.

The dissent states that fixed mortgages are more prevalent than home
equity lines of credit and that the mean home equity line of credit balance
is considerably smaller than the mean first mortgage balance. Post, at
74–75. But even under the dissent’s reading, a borrower stands to collect
greater statutory damages if a TILA violation occurs in connection with
a home equity line of credit than if it occurs in connection with a home
mortgage acquisition loan. According to figures compiled by the Con-
sumer Bankers Association and the Federal Reserve Board, in 2004 the
average new home equity line of credit was $77,526, see Consumer Bank-
ers Assn., CBA news release, Home Equity Lines Adjust on Prime Rate
Change, Nov. 10, 2004, available at http://www.cbanet.org/news/press%
20releases/home_equity/prime_rate_adjust.htm (as visited Nov. 15, 2004,
and available in Clerk of Court’s case file), and about a third of extended
credit lines are mostly or fully in use, see G. Canner, T. Durkin, & C.
Luckett, Recent Developments in Home Equity Lending, 84 Fed. Res.
Bull. 241, 247 (Apr. 1998) (30% of home equity lines of credit 75%–100% in
use in 1997). Assuming, as the dissent does, a 10% annual interest rate,
the annual finance charge could easily surpass $7,000, and double-the-
finance-charge liability would substantially exceed the $2,000 cap pre-
scribed for home mortgage loans. Additionally, the dissent’s observation
does not address the anomaly, illustrated by the facts of this case, of pro-
viding full double-the-finance-charge liability for recoveries under clause
(i), while capping recoveries under clause (iii). Nigh was awarded over
$24,000 in damages for a violation involving a car loan. Had similar mis-
conduct occurred in connection with a home mortgage, he would have re-
ceived no more than $2,000 in statutory damages.
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Stevens, J., concurring

Justice Stevens, with whom Justice Breyer joins,
concurring.

If an unambiguous text describing a plausible policy deci-
sion were a sufficient basis for determining the meaning of a
statute, we would have to affirm the judgment of the Court
of Appeals. The ordinary reader would think that 15
U. S. C. § 1640(a)(2)(A) is a paragraph including three sub-
paragraphs identified as (i), (ii), and (iii). There is nothing
implausible about a scheme that uses a formula to measure
the maximum recovery under (i) without designating a ceil-
ing or floor. Thus we cannot escape this unambiguous statu-
tory command by proclaiming that it would produce an ab-
surd result.

We can, however, escape by using common sense. The
history of the provision makes it perfectly clear that Con-
gress did not intend its 1995 amendment adding (iii) to repeal
the pre-existing interpretation of (i) as being limited by the
ceiling contained in (ii). Thus, the Court unquestionably de-
cides this case correctly. It has demonstrated that a busy
Congress is fully capable of enacting a scrivener’s error
into law.

In recent years the Court has suggested that we should
only look at legislative history for the purpose of resolving
textual ambiguities or to avoid absurdities. It would be
wiser to acknowledge that it is always appropriate to con-
sider all available evidence of Congress’ true intent when
interpreting its work product.1 Common sense is often

1 See Wisconsin Public Intervenor v. Mortier, 501 U. S. 597, 611, n. 4
(1991) (“[C]ommon sense suggests that inquiry benefits from reviewing
additional information rather than from ignoring it”); United States v.
American Trucking Assns., Inc., 310 U. S. 534, 543–544 (1940) (“When aid
to construction of the meaning of words, as used in the statute, is available,
there certainly can be no ‘rule of law’ which forbids its use, however clear
the words may appear on ‘superficial examination’ ” (footnote omitted));
United States v. Fisher, 2 Cranch 358, 386 (1805) (Marshall, C. J.) (“Where
the mind labours to discover the design of the legislature, it seizes every
thing from which aid can be derived”). We execute our duty as judges
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more reliable than rote repetition of canons of statutory con-
struction.2 It is unfortunate that wooden reliance on those
canons has led to unjust results from time to time.3 Fortu-
nately, today the Court has provided us with a lucid opinion
that reflects the sound application of common sense.

Justice Kennedy, with whom The Chief Justice
joins, concurring.

In the case before us, there is a respectable argument that
the statutory text, 15 U. S. C. § 1640(a)(2)(A)(ii), provides un-
ambiguous instruction in resolving the issue: The word “sub-
paragraph” directs that the $1,000 cap applies to recoveries
under both clause (A)(i) and clause (A)(ii), as both fall under
subparagraph (A). Were we to adopt that analysis, our
holdings in cases such as Lamie v. United States Trustee,
540 U. S. 526, 533–535 (2004), Connecticut Nat. Bank v. Ger-
main, 503 U. S. 249, 253–254 (1992), and United States v. Ron
Pair Enterprises, Inc., 489 U. S. 235, 241–242 (1989), would
be applicable, absent a showing that the result made little or
no sense.

The Court properly chooses not to rest its holding solely
on the words of the statute. That is because of a counter-
argument that “subparagraph” cannot be read straightfor-
wardly to apply to all of subparagraph (A) in light of the
different recovery cap of $2,000 for recoveries under clause
(A)(iii). I agree with the Court’s decision to proceed on the
premise that the text is not altogether clear. That means
that examination of other interpretive resources, including

most faithfully when we arrive at an interpretation only after “seek[ing]
guidance from every reliable source.” A. Barak, Judicial Discretion 62 (Y.
Kaufmann transl. 1989).

2 See Stevens, The Shakespeare Canon of Statutory Construction, 140
U. Pa. L. Rev. 1373, 1383 (1992).

3 See, e. g., Barnhart v. Sigmon Coal Co., 534 U. S. 438 (2002); United
States v. James, 478 U. S. 597 (1986); United States v. Locke, 471 U. S.
84 (1985).
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predecessor statutes, is necessary for a full and complete un-
derstanding of the congressional intent. This approach is
fully consistent with cases in which, because the statutory
provision at issue had only one plausible textual reading, we
did not rely on such sources. In the instant case, the Court
consults extratextual sources and, in my view, looking to
these materials confirms the usual interpretation of the
word “subparagraph.”

With these observations, I join the Court’s opinion.

Justice Thomas, concurring in the judgment.

I agree with the Court that the judgment of the Court of
Appeals should be reversed. I write separately, however,
because I believe that it is unnecessary to rely on inferences
from silence in the legislative history or the perceived anom-
alous results posed by an alternative interpretation to an-
swer the question presented in this case. See ante, at 63,
and n. 10. Instead, in my view, the text of 15 U. S. C.
§ 1640(a)(2)(A) prior to Congress’ 1995 amendment to it, the
consistent interpretation that the Courts of Appeals had
given to the statutory language prior to the amendment, and
the text of the amendment itself make clear that Congress
tacked on a provision addressing a very specific set of trans-
actions otherwise covered by the Truth in Lending Act
(TILA) but not materially altering the provisions at issue
here.

If the text in this case were clear, resort to anything
else would be unwarranted. See Lamie v. United States
Trustee, 540 U. S. 526, 532–533 (2004). But I agree with the
Court that § 1640(a)(2)(A) is ambiguous, ante, at 53, rather
than unambiguous as Justice Stevens contends, ante, at 65
(concurring opinion), because on its face it is susceptible of
several plausible interpretations. Congress, as the Court
points out, used “ ‘subparagraph’ ” consistently in TILA, al-
beit not with perfect consistency, to refer to a third-level
division introduced by a capital letter. See ante, at 60–62,
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and n. 4. This consistent usage points toward the view that
“subparagraph” here refers to the whole of subdivision (A).
But other textual evidence is in tension with that reading.
As the Court of Appeals correctly pointed out and Justice
Scalia notes, post, at 72 (dissenting opinion), if “subpara-
graph” refers to the whole of subdivision (A), the limit of
$100–$1,000 for liability set forth in clause (ii) is in direct
conflict with the $200–$2,000 limit on liability found in clause
(iii). 319 F. 3d 119, 126–127 (CA4 2003). Still other textual
clues point away from the Court of Appeals’ reading. It is
possible, for example, to read the $100–$1,000 limit in clause
(ii) to be an exception that applies only to the liability set
forth in clauses (i) and (ii), since it comes after clauses (i) and
(ii) but before clause (iii). These conflicting textual indica-
tors show that, whatever the practices suggested in the
manuals relied upon by the Court, ante, at 60–61, and n. 4,
§ 1640(a)(2)(A) is not a model of the best practices in legisla-
tive drafting.

The statutory history of § 1640(a)(2)(A) resolves this ambi-
guity. Prior to the 1995 amendment, the meaning of subdi-
visions (A)(i) and (ii) was clear. As the Court recounts,
after the 1976 amendment and prior to 1995, § 1640(a) pro-
vided for statutory damages equal to

“(2)(A)(i) in the case of an individual action twice the
amount of any finance charge in connection with the
transaction, or (ii) in the case of an individual action re-
lating to a consumer lease . . . 25 per centum of the total
amount of monthly payments under the lease, except
that the liability under this subparagraph shall not be
less than $100 nor greater than $1,000.” 15 U. S. C.
§ 1640(a) (1976 ed.).

See ante, at 55. There is no doubt that under this version
of the statute the phrase “under this subparagraph” ex-
tended the liability limits to subdivision (A)(i) as well as sub-
division (A)(ii). As noted above, “subparagraph” is gener-
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ally used in TILA to refer to a section’s third-level sub-
division introduced by a capital letter. By virtue of the
phrase “under this subparagraph,” the liability extended to
the whole of subdivision (A). The placement of this clause
at the end of subdivision (A) further indicated that it was
meant to refer to the whole of subdivision (A). The clarity
of the meaning is borne out by the Courts of Appeals’ con-
sistent application of the limit to both clauses (i) and (ii) as
they stood before the 1995 amendment. Purtle v. Eldridge
Auto Sales, Inc., 91 F. 3d 797, 800 (CA6 1996); Cowen v. Bank
United of Tex., FSB, 70 F. 3d 937, 941 (CA7 1995); Mars v.
Spartanburg Chrysler Plymouth, Inc., 713 F. 2d 65, 67, and
n. 6 (CA4 1983); Dryden v. Lou Budke’s Arrow Finance Co.,
661 F. 2d 1186, 1191, n. 7 (CA8 1981) (per curiam); Williams
v. Public Finance Corp., 598 F. 2d 349, 359, and n. 17 (CA5
1979).

Congress’ 1995 amendment did not materially alter the
text of § 1640(a)(2)(A)(i) or (ii). It removed “or” between
clauses (i) and (ii) and placed it between clause (ii) and the
new clause (iii). Pub. L. 104–29, § 6, 109 Stat. 274. Apart
from this change, it neither deleted any language from clause
(i) or clause (ii) nor added any language to these clauses.
The only substantive change that amendment wrought was
the creation of clause (iii), which established a higher $2,000
cap on damages for a very specific set of credit transac-
tions—closed-end credit transactions secured by real prop-
erty or a dwelling—that had previously been covered by
§ 1640(a)(2)(A)(i) and subject to the lower $1,000 cap. Ibid.
By so structuring the amendment, Congress evinced its in-
tent to address only the creation of a different limit for a
specific set of transactions.

In light of this history, as well as the text’s clear meaning
prior to the 1995 amendment and the lower courts’ consistent
application of the limit in clause (ii) to clause (i) prior to the
1995 amendment, the limit in clause (ii) remains best read as
applying also to clause (i).
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Justice Scalia, dissenting.

The Court views this case as a dispute about the meaning
of “subparagraph” in 15 U. S. C. § 1640(a)(2)(A). I think it
involves more than that. For while I agree with the con-
struction of that word adopted by the Court, see ante, at
60–62, by Justice Kennedy, see ante, at 66–67 (concurring
opinion), and by Justice Thomas, see ante, at 67–68 (opinion
concurring in judgment), I disagree with the conclusion that
the Court believes follows. The ultimate question here is
not the meaning of “subparagraph,” but the scope of the ex-
ception which contains that term. When is “liability under
this subparagraph” limited by the $100/$1,000 brackets? In
answering that question, I would give dispositive weight to
the structure of § 1640(a)(2)(A), which indicates that the ex-
ception is part of clause (ii) and thus does not apply to
clause (i).

After establishing the fact that “subparagraph” refers to
a third-level subdivision within a section, denominated by a
capital letter (here subparagraph (A)), see ante, at 60–62,
the Court’s analysis proceeds in five steps. First, the Court
presumes that this fact determines the scope of the excep-
tion. See ante, at 62. It does not. In context, the refer-
ence to “liability under this subparagraph” is indeterminate.
Since it is not a freestanding limitation, but an exception to
the liability imposed by clause (ii), it is quite possible to read
it as saying that, in the consumer-lease cases covered by
clause (ii), “the liability under this subparagraph” would be
subject to the $100/$1,000 brackets. Using “subparagraph”
in that way would hardly be nonsensical, since the only lia-
bility under subparagraph (A) that applies to consumer-lease
cases is the amount of damages specified by clause (ii). In
other words, if the exception is part of clause (ii), then “lia-
bility under this subparagraph” is actually synonymous with
“liability under this clause,” cf. ibid., in the sense that either
phrase would have the same effect were it to appear in clause
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(ii). As a result, the term “subparagraph” cannot end our
inquiry.

The structure of subparagraph (A) provides the best indi-
cation of whether the exception is part of clause (ii). In sim-
plified form, the subparagraph reads: “(i) . . . , (ii) . . . , or
(iii) . . . .” Clauses (i), (ii), and (iii) are separated by commas,
and an “or” appears before clause (iii). It is reasonable to
conclude that the exception—which appears between “(ii)”
and the comma that precedes “or (iii)”—is part of clause (ii).
In fact, the Court admits in passing that the exception ap-
pears “in clause (ii).” Ibid. (emphasis added); see also ante,
at 65 (Stevens, J., concurring) (referring to “the ceiling con-
tained in (ii)” (emphasis added)). Yet the Court’s holding
necessarily assumes that the exception somehow stands out-
side of clause (ii)—someplace where its reference to “subpar-
agraph” can have a different effect than “clause” would.
The Court effectively requires the exception to be either
part of clauses (i) and (ii) simultaneously, or a part of subpar-
agraph (A) that is not within any of the individual clauses.
The legislative drafting manuals cited by the Court, see ante,
at 60–61, and n. 4, reveal how unnatural such an unanchored
subdivision would be. See L. Filson, The Legislative Draft-
er’s Desk Reference 223 (1992) (“If a section or other statu-
tory unit contains subdivisions of any kind, it should never
contain subdivisions of any other kind unless they are parts
of one of those subdivisions” (emphasis added)); House Leg-
islative Counsel’s Manual on Drafting Style, HLC No. 104–1,
p. 24 (1995) (“If there is a subdivision of the text of a unit,
there should not be a different kind of subdivision of that
unit unless the latter is part of the 1st subdivision” (empha-
sis added)); Senate Office of the Legislative Counsel, Legisla-
tive Drafting Manual 10–11 (1997) (explaining how to avoid
“using a cut-in followed by flush language,” that is, inserting
a clause that is supposed to apply to (a)(1) and (a)(2) after
(2) rather than between (a) and (a)(1)).
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In its second step, the Court notes that, before 1995, the
exception was generally read as applying to both clauses
(i) and (ii). See ante, at 62. But the prior meaning is insuf-
ficient to reveal the meaning of the current version. As
Justice Thomas points out, the placement of the exception
“at the end of subdivision (A)” used to “indicat[e] that it was
meant to refer to the whole of subdivision (A).” Ante, at
69. That inference, however, is no longer available, since
Congress eliminated the “or” between clauses (i) and (ii) and
added clause (iii). If the “or” were still there, it might just
be possible to conceive of clauses (i) and (ii) as a sublist to
which the exception attached as a whole. But one simply
does not find a purportedly universal exception at the end of
the second item in a three-item list.

The Court’s third step addresses clause (iii), which is not
directly implicated by the facts of this case. The Court con-
cludes that the underlying measure of damages in clause
(i) (twice the finance charge) “continues to apply” to actions
governed by the newly created clause (iii). Ante, at 62.
That conclusion does not follow from merely reading the ex-
ception in clause (ii) to apply to clause (i), but it is necessary
because, by reading “subparagraph” in the exception to have
the effect of extending the exception to all of subparagraph
(A), the Court has caused that exception to conflict with the
higher limit in clause (iii). To remedy this, the Court pro-
ceeds (see ante, at 62–63, n. 9) to do further violence to
§ 1640(a)(2)(A), simply reading out its division into clauses
(i), (ii), and (iii) entirely.1 It is not sound statutory construc-

1 In footnote 9, the Court asserts that its new reading merely requires
one to pretend that “Congress had not added ‘(iii)’ when it raised the cap
on recovery.” That is not so—not, at least, if the Court adheres to the
sound drafting principles that supposedly form the basis for its opinion.
See supra, at 71. To adhere to those and also to apply both the limitation
of clause (ii) and the limitation of clause (iii) to clause (i), one must “pre-
tend” that Congress not only had not added “(iii)” but also had eliminated
“(i)” and “(ii).” Otherwise, those limits which are recited in clause (ii)
would apply only to that clause.
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tion to create a conflict by ignoring one feature of a statute
and then to solve the problem by ignoring yet another. My
construction of the exception in clause (ii) avoids the con-
flict altogether.

In its fourth step, the Court returns to the application of
the $100/$1,000 brackets to clause (i). The Court finds
“scant indication that Congress meant to alter the meaning
of clause (i)” in 1995 and compares this to “ ‘Sir Arthur Conan
Doyle’s “dog that didn’t bark.” ’ ” Ante, at 63 (quoting
Church of Scientology of Cal. v. IRS, 484 U. S. 9, 17–18
(1987)). I hardly think it “scant indication” of intent to alter
that Congress amended the text of the statute by moving the
exception from the end of the list to the middle, making it
impossible, without doing violence to the text, to read the
exception as applying to the entire list. Needless to say,
I also disagree with the Court’s reliance on things that the
sponsors and floor managers of the 1995 amendment failed
to say.2 I have often criticized the Court’s use of legislative
history because it lends itself to a kind of ventriloquism.
The Congressional Record or committee reports are used to
make words appear to come from Congress’s mouth which
were spoken or written by others (individual Members of
Congress, congressional aides, or even enterprising lobby-
ists). The Canon of Canine Silence that the Court invokes
today introduces a reverse—and at least equally danger-
ous—phenomenon, under which courts may refuse to believe

2 The things that were said about the 1995 amendment are characteristi-
cally unhelpful. Rep. McCollum said: “[T]he bill raises the statutory dam-
ages for individual actions from $1,000 to $2,000.” 141 Cong. Rec. 26576
(1995); see also id., at 26898 (remarks of Sen. Mack) (same). Two weeks
later, he “clarif[ied]” his remarks by specifying that the amendments
“apply solely to loans secured by real estate.” Id., at 27703 (statement of
Reps. McCollum and Gonzalez). Taken literally, these floor statements
could mean that the new $2,000 limit applies either to all “individual ac-
tions” under subparagraph (A), or to all “loans secured by real estate”
under clauses (i) and (iii). Neither option is consistent with the Court’s
conclusion that there is a $1,000 limit under clause (i).
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Congress’s own words unless they can see the lips of others
moving in unison. See Morales v. Trans World Airlines,
Inc., 504 U. S. 374, 385, n. 2 (1992) (“[L]egislative history
need not confirm the details of changes in the law effected
by statutory language before we will interpret that language
according to its natural meaning”).

In its fifth and final step, the Court asserts that it would
be “anomalous” for liability to be “uncapped by the [$1,000]
limit” when real property secures an open-end loan but
capped by the $2,000 limit when it secures a closed-end loan,
and that it would be “passing strange” for damages to be
“substantially lower” under clause (iii) than under clause (i).
Ante, at 63, and n. 10. The lack of a $1,000 limit does not, of
course, make liability under clause (i) limitless. In all cases
under clause (i), the damages are twice the finance charge,
and the 1-year statute of limitations, 15 U. S. C. § 1640(e),
naturally limits the amount of damages that can be sought.

More importantly, Congress would have expected the
amounts financed (and thus the finance charges) under clause
(i) to be generally much lower than those under clause (iii).
In cases (like this one) where loans are not secured by real
property, the amount financed can be no greater than
$25,000. § 1603(3). Where loans are secured by real prop-
erty, clause (iii) includes both first mortgages and second
mortgages (or home equity loans), which are far more com-
mon and significantly larger than the open-end home equity
lines of credit (HELOCs) that are still covered by clause (i).
In 1994, 64% of home-owning households had first or second
mortgages, but only 7% had HELOCs with outstanding bal-
ances. Survey Research Center, Univ. of Michigan, Na-
tional Survey of Home Equity Loans 25 (Oct. 1998) (Table
1) (hereinafter National Survey). The mean first mortgage
balance was $66,884; the mean second mortgage balance was
$16,199; and the mean HELOC outstanding balance was
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$18,459. Ibid.3 Assuming a 10% interest rate (which would
have been higher than a typical HELOC in 1994, see G. Can-
ner & C. Luckett, Home Equity Lending: Evidence from
Recent Surveys, 80 Fed. Res. Bull. 571, 582 (1994)), a year of
finance charges on the mean HELOC would still have been
less than $2,000—which, when doubled, would still be less
than two times the maximum damages under clause (iii), a
disproportion no greater than what Congress has explicitly
prescribed between clauses (ii) and (iii). In addition, very
large outstanding balances on HELOCs are comparatively
rare. In 2001, roughly 94% of them were less than the me-
dian outstanding mortgage principal of $69,227. See U. S.
Census Bureau, American Housing Survey for the United
States: 2001, pp. 150, 152 (Oct. 2002) (Table 3–15) (herein-
after American Housing Survey).4 Approximately 2% of
HELOC balances were $100,000 or more (compared with
approximately 32% of mortgages). See ibid. Because
closed-end loans are many times more common, and typically
much larger, than open-end ones, the finance charges would
generally be much higher under clause (iii) than under clause
(i), providing a reason for Congress to focus more intently
on limiting damages in clause (iii). As for the difference be-
tween clause (i) and the $1,000 cap in clause (ii): Consumer
leases (principally car leases) are obviously a distinctive cat-
egory and a special damages cap (which differs from clause
(iii) as well as from clause (i)) no more demands an explana-

3 The medians were, of course, lower than the means: $49,000 for first
mortgages, $11,000 for second mortgages, and $15,000 for HELOCs. Na-
tional Survey 25 (Table 1).

4 The 1994 survey did not report on the range of amounts owed on
HELOCs. In 2001, however, the Census Bureau’s Housing Survey began
reporting detailed data about HELOCs—in figures presumably compara-
ble to the 1994 data recited above, since the median outstanding balance
and median interest rate for HELOCs had not dramatically changed.
(The 2001 medians were $17,517 and 8%. See American Housing Survey
152, 154 (Table 3–15).)
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tion than does the fact that damages for those leases are tied
to monthly payments rather than to finance charges. As
Justice Stevens acknowledges, applying the $1,000 cap to
clause (ii) but not clause (i) is a “plausible policy decision.”
Ante, at 65. The Court should not fight the current struc-
ture of the statute merely to vindicate the suspicion that
Congress actually made—but neglected to explain clearly—
a different policy decision.

As the Court noted earlier this year: “If Congress enacted
into law something different from what it intended, then it
should amend the statute to conform it to its intent. It is
beyond our province to rescue Congress from its drafting
errors, and to provide for what we might think is the pre-
ferred result.” Lamie v. United States Trustee, 540 U. S.
526, 542 (2004) (internal quotation marks and alteration
omitted). I would apply the exception only to the clause
with which it is associated and affirm the judgment of the
Court of Appeals.
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CITY OF SAN DIEGO et al. v. ROE

on petition for writ of certiorari to the united
states court of appeals for the ninth circuit

No. 03–1669. Decided December 6, 2004

Respondent Roe brought suit alleging, inter alia, that his First and Four-
teenth Amendment rights to freedom of speech were violated when the
city of San Diego (City) terminated his employment as a police officer,
for selling police paraphernalia and videotapes of himself engaging
in sexually explicit acts. A Federal District Court granted the City’s
motion to dismiss, and the Ninth Circuit reversed, holding that Roe’s
conduct fell within the protected category of citizen commentary on
matters of public concern.

Held: The City was not barred from terminating Roe. While a govern-
ment employer may impose restraints on employee speech, the employ-
ees have the right to speak on matters of public concern, typically those
concerning government policies of interest to the public at large, see
Connick v. Myers, 461 U. S. 138; Pickering v. Board of Ed. of Township
High School Dist. 205, Will Cty., 391 U. S. 563. And when they speak
or write on their own time on a topic unrelated to their employment, the
speech can have First Amendment protection, absent a governmental
justification “far stronger than mere speculation” for regulating it.
United States v. Treasury Employees, 513 U. S. 454, 465, 475 (NTEU).
Roe’s case falls outside the protection afforded by NTEU. Although
his activities took place outside the workplace and purported to be about
subjects not related to his employment, the City’s police department
demonstrated that its legitimate and substantial interests were compro-
mised by his speech, and Roe took deliberate steps to link his videos
and other wares to his police work. Instead, the case is governed by
Pickering, which established a balancing test to reconcile an employee’s
right to engage in speech and the government employer’s right to pro-
tect its legitimate concerns, and Connick, which set out a threshold test
for determining when Pickering balancing is merited. Because Roe’s
expression does not qualify as a matter of public concern as this Court’s
cases have understood that term, he fails the threshold test and Picker-
ing ’s balancing test does not come into play.

Certiorari granted; 356 F. 3d 1108, reversed.
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The city of San Diego (City), a petitioner here, terminated
a police officer, respondent, for selling videotapes he made
and for related activity. The tapes showed respondent en-
gaging in sexually explicit acts. Respondent brought suit
alleging, among other things, that the termination violated
his First and Fourteenth Amendment rights to freedom of
speech. The United States District Court for the Southern
District of California granted the City’s motion to dismiss.
The Court of Appeals for the Ninth Circuit reversed.

The petition for a writ of certiorari is granted, and the
judgment of the Court of Appeals is reversed.

I

Respondent John Roe, a San Diego police officer, made a
video showing himself stripping off a police uniform and
masturbating. He sold the video on the adults-only section
of eBay, the popular online auction site. His username was
“Code3stud@aol.com,” a wordplay on a high priority police
radio call. 356 F. 3d 1108, 1110 (CA9 2004). The uniform
apparently was not the specific uniform worn by the San
Diego police, but it was clearly identifiable as a police uni-
form. Roe also sold custom videos, as well as police equip-
ment, including official uniforms of the San Diego Police
Department (SDPD), and various other items such as men’s
underwear. Roe’s eBay user profile identified him as em-
ployed in the field of law enforcement.

Roe’s supervisor, a police sergeant, discovered Roe’s activ-
ities when, while on eBay, he came across an official SDPD
police uniform for sale offered by an individual with the user-
name “Code3stud@aol.com.” He searched for other items
Code3stud offered and discovered listings for Roe’s videos
depicting the objectionable material. Recognizing Roe’s
picture, the sergeant printed images of certain of Roe’s offer-
ings and shared them with others in Roe’s chain of command,
including a police captain. The captain notified the SDPD’s
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internal affairs department, which began an investigation.
In response to a request by an undercover officer, Roe
produced a custom video. It showed Roe, again in police
uniform, issuing a traffic citation but revoking it after undo-
ing the uniform and masturbating.

The investigation revealed that Roe’s conduct violated spe-
cific SDPD policies, including conduct unbecoming of an
officer, outside employment, and immoral conduct. When
confronted, Roe admitted to selling the videos and police
paraphernalia. The SDPD ordered Roe to “cease display-
ing, manufacturing, distributing or selling any sexually ex-
plicit materials or engaging in any similar behaviors, via the
internet, U. S. Mail, commercial vendors or distributors, or
any other medium available to the public.” Id., at 1111 (in-
ternal quotation marks omitted). Although Roe removed
some of the items he had offered for sale, he did not change
his seller’s profile, which described the first two videos he
had produced and listed their prices as well as the prices for
custom videos. After discovering Roe’s failure to follow its
orders, the SDPD—citing Roe for the added violation of dis-
obedience of lawful orders—began termination proceedings.
The proceedings resulted in Roe’s dismissal from the police
force.

Roe brought suit in the District Court pursuant to Rev.
Stat. § 1979, 42 U. S. C. § 1983, alleging that the employment
termination violated his First Amendment right to free
speech. In granting the City’s motion to dismiss, the Dis-
trict Court decided that Roe had not demonstrated that sell-
ing official police uniforms and producing, marketing, and
selling sexually explicit videos for profit qualified as expres-
sion relating to a matter of “public concern” under this
Court’s decision in Connick v. Myers, 461 U. S. 138 (1983).

In reversing, the Court of Appeals held Roe’s conduct fell
within the protected category of citizen commentary on mat-
ters of public concern. Central to the Court of Appeals’ con-
clusion was that Roe’s expression was not an internal work-
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place grievance, took place while he was off duty and away
from his employer’s premises, and was unrelated to his em-
ployment. 356 F. 3d, at 1110, 1113–1114.

II

A government employee does not relinquish all First
Amendment rights otherwise enjoyed by citizens just by
reason of his or her employment. See, e. g., Keyishian v.
Board of Regents of Univ. of State of N. Y., 385 U. S. 589,
605–606 (1967). On the other hand, a governmental em-
ployer may impose certain restraints on the speech of its
employees, restraints that would be unconstitutional if ap-
plied to the general public. The Court has recognized the
right of employees to speak on matters of public concern,
typically matters concerning government policies that are of
interest to the public at large, a subject on which public em-
ployees are uniquely qualified to comment. See Connick,
supra; Pickering v. Board of Ed. of Township High School
Dist. 205, Will Cty., 391 U. S. 563 (1968). Outside of this
category, the Court has held that when government employ-
ees speak or write on their own time on topics unrelated
to their employment, the speech can have First Amendment
protection, absent some governmental justification “far
stronger than mere speculation” in regulating it. United
States v. Treasury Employees, 513 U. S. 454, 465, 475 (1995)
(NTEU). We have little difficulty in concluding that the
City was not barred from terminating Roe under either line
of cases.

A

In concluding that Roe’s activities qualified as a matter of
public concern, the Court of Appeals relied heavily on the
Court’s decision in NTEU. 356 F. 3d, at 1117. In NTEU it
was established that the speech was unrelated to the employ-
ment and had no effect on the mission and purpose of the
employer. The question was whether the Federal Govern-
ment could impose certain monetary limitations on outside
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earnings from speaking or writing on a class of federal em-
ployees. The Court held that, within the particular clas-
sification of employment, the Government had shown no
justification for the outside salary limitations. The First
Amendment right of the employees sufficed to invalidate the
restrictions on the outside earnings for such activities. The
Court noted that throughout history public employees who
undertook to write or to speak in their spare time had made
substantial contributions to literature and art, 513 U. S., at
465, and observed that none of the speech at issue “even
arguably [had] any adverse impact” on the employer, ibid.

The Court of Appeals’ reliance on NTEU was seriously
misplaced. Although Roe’s activities took place outside the
workplace and purported to be about subjects not related
to his employment, the SDPD demonstrated legitimate and
substantial interests of its own that were compromised by
his speech. Far from confining his activities to speech unre-
lated to his employment, Roe took deliberate steps to link
his videos and other wares to his police work, all in a way
injurious to his employer. The use of the uniform, the law
enforcement reference in the Web site, the listing of the
speaker as “in the field of law enforcement,” and the debased
parody of an officer performing indecent acts while in the
course of official duties brought the mission of the employer
and the professionalism of its officers into serious disrepute.
356 F. 3d, at 1111 (internal quotation marks omitted).

The Court of Appeals noted the City conceded Roe’s activ-
ities were “unrelated” to his employment. Id., at 1112, n. 4.
In the context of the pleadings and arguments, the proper
interpretation of the City’s statement is simply to underscore
the obvious proposition that Roe’s speech was not a comment
on the workings or functioning of the SDPD. It is quite a
different question whether the speech was detrimental to
the SDPD. On that score the City’s consistent position has
been that the speech is contrary to its regulations and harm-
ful to the proper functioning of the police force. The pres-
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ent case falls outside the protection afforded in NTEU. The
authorities that instead control, and which are considered
below, are this Court’s decisions in Pickering, supra, Con-
nick, 461 U. S. 138, and the decisions which follow them.

B

To reconcile the employee’s right to engage in speech and
the government employer’s right to protect its own legiti-
mate interests in performing its mission, the Pickering
Court adopted a balancing test. It requires a court evaluat-
ing restraints on a public employee’s speech to balance “the
interests of the [employee], as a citizen, in commenting upon
matters of public concern and the interest of the State, as an
employer, in promoting the efficiency of the public services
it performs through its employees.” 391 U. S., at 568; see
also Connick, supra, at 142.

Underlying the decision in Pickering is the recognition
that public employees are often the members of the commu-
nity who are likely to have informed opinions as to the opera-
tions of their public employers, operations which are of sub-
stantial concern to the public. Were they not able to speak
on these matters, the community would be deprived of in-
formed opinions on important public issues. See 391 U. S.,
at 572. The interest at stake is as much the public’s interest
in receiving informed opinion as it is the employee’s own
right to disseminate it.

Pickering did not hold that any and all statements by a
public employee are entitled to balancing. To require Pick-
ering balancing in every case where speech by a public em-
ployee is at issue, no matter the content of the speech, could
compromise the proper functioning of government offices.
See Connick, supra, at 143. This concern prompted the
Court in Connick to explain a threshold inquiry (implicit in
Pickering itself) that in order to merit Pickering balancing,
a public employee’s speech must touch on a matter of “pub-
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lic concern.” 461 U. S., at 143 (internal quotation marks
omitted).

In Connick, an assistant district attorney, unhappy with
her supervisor’s decision to transfer her to another division,
circulated an intraoffice questionnaire. The document so-
licited her co-workers’ views on, inter alia, office transfer
policy, office morale, the need for grievance committees,
the level of confidence in supervisors, and whether employ-
ees felt pressured to work in political campaigns. See id.,
at 141.

Finding that—with the exception of the final question—
the questionnaire touched not on matters of public concern
but on internal workplace grievances, the Court held no
Pickering balancing was required. 461 U. S., at 141. To
conclude otherwise would ignore the “common-sense realiza-
tion that government offices could not function if every em-
ployment decision became a constitutional matter.” Id., at
143. Connick held that a public employee’s speech is enti-
tled to Pickering balancing only when the employee speaks
“as a citizen upon matters of public concern” rather than “as
an employee upon matters only of personal interest.” 461
U. S., at 147.

Although the boundaries of the public concern test are not
well defined, Connick provides some guidance. It directs
courts to examine the “content, form, and context of a given
statement, as revealed by the whole record” in assessing
whether an employee’s speech addresses a matter of public
concern. Id., at 146–147. In addition, it notes that the
standard for determining whether expression is of public
concern is the same standard used to determine whether a
common-law action for invasion of privacy is present. Id.,
at 143, n. 5. That standard is established by our decisions
in Cox Broadcasting Corp. v. Cohn, 420 U. S. 469 (1975), and
Time, Inc. v. Hill, 385 U. S. 374, 387–388 (1967). These
cases make clear that public concern is something that is a
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subject of legitimate news interest; that is, a subject of gen-
eral interest and of value and concern to the public at the
time of publication. The Court has also recognized that cer-
tain private remarks, such as negative comments about the
President of the United States, touch on matters of public
concern and should thus be subject to Pickering balancing.
See Rankin v. McPherson, 483 U. S. 378 (1987).

Applying these principles to the instant case, there is no
difficulty in concluding that Roe’s expression does not qualify
as a matter of public concern under any view of the public
concern test. He fails the threshold test and Pickering bal-
ancing does not come into play.

Connick is controlling precedent, but to show why this is
not a close case it is instructive to note that even under the
view expressed by the dissent in Connick from four Mem-
bers of the Court, the speech here would not come within
the definition of a matter of public concern. The dissent in
Connick would have held that the entirety of the question-
naire circulated by the employee “discussed subjects that
could reasonably be expected to be of interest to persons
seeking to develop informed opinions about the manner in
which . . . an elected official charged with managing a vital
governmental agency, discharges his responsibilities.” 461
U. S., at 163 (opinion of Brennan, J.). No similar purpose
could be attributed to the employee’s speech in the present
case. Roe’s activities did nothing to inform the public about
any aspect of the SDPD’s functioning or operation. Nor
were Roe’s activities anything like the private remarks at
issue in Rankin, where one co-worker commented to another
co-worker on an item of political news. Roe’s expression
was widely broadcast, linked to his official status as a police
officer, and designed to exploit his employer’s image.

The speech in question was detrimental to the mission and
functions of the employer. There is no basis for finding that
it was of concern to the community as the Court’s cases have
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understood that term in the context of restrictions by gov-
ernmental entities on the speech of their employees.

The judgment of the Court of Appeals is
Reversed.
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KANSAS v. COLORADO

on exceptions to report of special master

No. 105, Orig. Argued October 4, 2004—Decided December 7, 2004

Kansas and Colorado entered into the Arkansas River Compact (Compact)
in 1949, but disagreements over the equitable distribution of the river’s
upper waters persisted. In 1985, Kansas charged that Colorado had
violated the Compact by drilling new irrigation wells that, in Compact
Art. IV–D’s words, “materially depleted” the river water otherwise
available “for use” by Kansas’ “water users.” Accepting the recommen-
dation set forth in the First Report of the Special Master to find that
Colorado had unlawfully depleted the river in violation of Art. IV–D,
this Court remanded the case for remedies. Kansas v. Colorado, 514
U. S. 673, 694. In proposing remedies in his Second and Third Reports,
the Master said that Colorado’s Compact violation had occurred from
1950 through 1994; recommended that Colorado pay Kansas damages;
divided the water losses into six categories, calculating damages some-
what differently for each; and urged that Kansas be awarded prejudg-
ment interest on damages for losses incurred from 1969 through 1994.
The Court subsequently adopted these recommendations with one ex-
ception: It held that prejudgment interest would run from 1985
(not 1969). Kansas v. Colorado, 533 U. S. 1, 15–16 (Kansas III). The
Master has now filed a Fourth Report setting forth his resolution of
certain remaining issues. Kansas takes exception to several of his
recommendations.

Held:
1. Kansas’ request to appoint a River Master to decide various techni-

cal disputes related to decree enforcement is denied. This Court has
appointed River Masters to help resolve States’ water-related disputes
only twice before, Texas v. New Mexico, 482 U. S. 124, and New Jersey
v. New York, 347 U. S. 995, each time on the Special Master’s recommen-
dation, always as a discretionary matter, and only when convinced that
such an appointment would significantly aid resolution of further dis-
putes, see Vermont v. New York, 417 U. S. 270, 275. The Court is not
convinced that such an appointment is appropriate here. For one thing,
further disputes in this case, while technical, may well require discre-
tionary, policy-oriented decisionmaking directly and importantly related
to the underlying legal issues. These potential disputes differ at least
in degree from those that the Court has asked River Masters to resolve
in past cases. See, e. g., Texas v. New Mexico, supra, at 134, 135–136.



543US1 Unit: $$U6 [03-06-07 12:48:44] PAGES PGT: OPIN

87Cite as: 543 U. S. 86 (2004)

Syllabus

Administration of the present decree will involve the highly complex
computer-run Hydrologic-Institutional Model (H-I Model or Model), and
resolution of many modeling disputes may well call for highly judg-
mental determinations of matters that are more importantly related to
the parties’ basic legal claims. For another thing, the need for a River
Master here is diminished by the fact that the parties may be able to
resolve future technical disputes through binding arbitration under
Compact Art. VII or through less formal dispute-resolution methods
like joint consultation with experts, negotiation, and informal mediation.
The Special Master recommended all of these alternatives, while oppos-
ing appointment of a River Master because it would “simply” make it
“easier to continue this litigation.” Fourth Report 136. Pp. 92–94.

2. Kansas’ exception to the Special Master’s prejudgment interest
calculation is overruled. The calculation and Kansas’ objection grow
out of this litigation’s special history. The Master initially calculated
prejudgment interest on the basis of “considerations of fairness,” Third
Report 97, dividing the prejudgment period into three temporal
subcategories: (1) an Early Period from 1950, when Colorado’s un-
lawful water depletion began, through 1968, when Colorado should first
have known about it; (2) a Middle Period from 1969 through 1984; and
(3) a Late Period from 1985, when Kansas filed its complaint, through
1994, the last year for which evidence was available at the time of the
trial on damages. The Master adjusted damages from all three periods
for inflation, but he awarded additional prejudgment interest only from
1969 to the judgment date, for a total damages award, including pre-
judgment interest, of $38 million. Id., at 107. The Kansas III Court
accepted the Master’s equitable approach, 533 U. S., at 11, but applied
its own “considerations of fairness” in concluding that “prejudgment
interest should begin to accrue” as of 1985, id., at 12–15, and n. 5. On
remand, the Master therefore calculated prejudgment interest from
1985 onward on Late Damages alone. Kansas’ argument that the
Master should have calculated prejudgment interest (from 1985) on all
damages—i. e., on Early, Middle, and Late Damages—would make good
sense in an ordinary case. But the question here is not about the ordi-
nary case, but rather what Kansas III’s prejudgment interest determi-
nation meant in that case’s special context. For one thing, the Court
there did not seek to provide compensation for all of Kansas’ lost invest-
ment opportunities; rather, it sought to weigh the equities. For
another, it was apparent that the Master’s earlier determination
involved both a decision about when to begin to calculate interest (1969)
and what to calculate that interest upon (Middle and Late Damages
only). Saying nothing about the Master’s total exemption of Early
Damages, id., at 14, the Court changed the when (from 1969 to
1985), but not the methodology for calculating the what. In context, the
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Court’s silence fairly implies acceptance, not rejection, of the Master’s
underlying methodology, which now yields a post-1985 interest calcula-
tion based upon Late Damages only. This view is reinforced by the
resulting numbers. Were the Court now to accept Kansas’ argument,
the final damages award would be roughly $53 million (in 2002 dollars),
not the $38 million originally calculated by the Master (in 1998 dollars).
The Court cannot reconcile that numerical result with its acceptance in
Kansas III of the Master’s equitable approach and with its own equita-
ble determination, which implied a modest adjustment of the $38 million
award in Colorado’s favor, not, as Kansas now seeks, a major adjust-
ment of the award in Kansas’ favor. Ibid. Pp. 95–99.

3. Kansas’ exception to the Special Master’s recommendation that the
H–I Model be used with a 10-year measurement period to determine
Colorado’s future Compact compliance is overruled. Kansas seeks, in
place of the 10-year period, a 1-year period. Kansas points to Compact
Art. V–E(5), which says that there “shall be no allowance or accumula-
tion of credits or debits for or against either State.” Kansas argues
that a 10-year period averages out oversupply and undersupply during
the interim years, with the likely effect of awarding Colorado a “credit”
in dry years for oversupply in wet years. Adding that Art. IV–D for-
bids Colorado to deplete the river water’s “availability for use,” Kansas
says that the 10-year period effectively frees Colorado from the obliga-
tion to compensate Kansas for years (within the 10-year period) when
overpumping may have made water “unavailable” for Kansas’ use.
Kansas also notes that the parties and the Master have heretofore used
a 1-year measuring period in calculating past damages. The Court is
not persuaded by these arguments. The Compact’s literal words are
not determinative. Its language essentially forbids offsetting debits
with “credits,” but it does not define the length of time over which
a “credit” is measured. Any measurement period inevitably averages
interim period flows just as it overlooks interim period lack of water
“availability.” At the same time, practical considerations favor the
Master’s approach. The Master found that Model results over measure-
ment periods less than 10 years are highly inaccurate, but that the
Model functioned with acceptable accuracy over longer periods of time.
Moreover, Kansas is unlikely to suffer serious harm through use of a
10-year period because Colorado has developed a river water replace-
ment plan to minimize depletions. Assuming, as Kansas argues, that
the Compact’s framers expected annual measurement with no carryover
from year to year, those framers were likely unaware of the modern
difficulties of complex computer modeling and, in any event, would have
preferred accurate measurement. The fact that both parties earlier
agreed to use annual measurement is not determinative here because
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that stipulation was made before the Master fully examined the Model’s
accuracy. Pp. 99–103.

4. Also overruled is Kansas’ exception to the Special Master’s recom-
mendation that the final amounts of water replacement plan credits to
be applied toward Colorado’s Compact obligations be determined by the
Colorado Water Court and appeals therefrom. Kansas argues that the
Water Court is a state court, that Colorado cannot be its own judge in
a dispute with a sister State, West Virginia ex rel. Dyer v. Sims, 341
U. S. 22, 28, and that this Court must pass on every essential question,
e. g., Oklahoma v. New Mexico, 501 U. S. 221, 241. Kansas’ objection
founders, however, upon additional language in the Master’s full recom-
mendation—and his attendant analysis—making clear that all replace-
ment credits are subject to Kansas’ right to seek relief under this
Court’s original jurisdiction; that Colorado’s replacement plan rules af-
fect the rights, not only of Kansas water users, but also of Colorado
senior water users; that both groups have similar litigation incentives;
and that permitting the Colorado Water Court initially to consider chal-
lenges to credit allocations will help prevent inconsistent determina-
tions. The full recommendation will help avoid potential conflict and
adequately preserves Kansas’ rights to contest any adverse Water Court
determination. Pp. 103–104.

5. Kansas’ exception to the Special Master’s finding that Colorado
complied with the Compact between 1997 and 1999 is overruled. Kan-
sas’ objection rests on its claim that the Master cannot use an accounting
period longer than one year. This Court has already found against
Kansas on that matter. P. 104.

6. Kansas’ exception to the Special Master’s refusal to make recom-
mendations on 15 disputed issues is overruled. As the Master found,
there are good reasons not to decide these issues immediately. The
issues in the second category, which involves challenges to the accuracy
of the figures used to determine whether Colorado depleted the river
between 1997 and 1999, are mostly moot. Moreover, the passage of
time will produce more accurate resolution of disputes in the first and
third categories (and any future second-category disputes). Pp. 104–
106.

Kansas’ exceptions overruled; Special Master’s recommendations ac-
cepted; and case recommitted to Special Master.

Breyer, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, and Ginsburg, JJ.,
joined, and in which Stevens and Thomas, JJ., joined except for Part
II. Thomas, J., filed an opinion concurring in part and concurring in the
judgment, post, p. 106. Stevens, J., filed an opinion concurring in part
and dissenting in part, post, p. 107.
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John B. Draper, Special Assistant Attorney General of
Kansas, argued the cause for plaintiff. With him on the
briefs were Phill Kline, Attorney General, Eric Rucker,
Chief Deputy Attorney General, David Davies, Deputy At-
torney General, Harry Kennedy, Assistant Attorney Gen-
eral, Leland E. Rolfs, Special Assistant Attorney General,
and Andrew S. Montgomery.

David W. Robbins, Special Assistant Attorney General of
Colorado, argued the cause for defendant. With him on the
brief were Ken Salazar, Attorney General, Carol D. Angel,
First Assistant Attorney General, and Dennis M. Montgom-
ery, Special Assistant Attorney General.

James A. Feldman argued the cause for the United States.
With him on the brief were former Solicitor General Olson,
Assistant Attorney General Sansonetti, Deputy Solicitor
General Kneedler, Jeffrey P. Minear, and Patricia Weiss.

Justice Breyer delivered the opinion of the Court.

We again consider a long-running water dispute between
Colorado and Kansas. The water is that of the Arkansas
River, once proudly called the “Nile of America.” The river
originates high in the Rocky Mountains. It runs eastward
through Colorado, Kansas, Oklahoma, and Arkansas, before
joining the Mississippi near the town of Arkansas Post. For
decades, Kansas and Colorado disagreed about the division
of its upper waters. See Kansas v. Colorado, 206 U. S. 46
(1907); Colorado v. Kansas, 320 U. S. 383 (1943). In 1949,
they entered into an interstate compact. See Arkansas
River Compact (Compact), 63 Stat. 145 (agreeing to “[e]qui-
tably divide and apportion” the waters (internal quotation
marks omitted)). But the disagreements have persisted.

Present proceedings began in 1985, when Kansas charged
that Colorado had violated the Compact. Kansas pointed
out that Compact Art. IV–D says:

“This Compact is not intended to impede or prevent fu-
ture beneficial development of the Arkansas River basin
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in Colorado and Kansas by Federal or State agencies, by
private enterprise, or by combinations thereof, which
may involve construction of dams, reservoir, and other
works for the purposes of water utilization and control,
as well as the improved or prolonged functioning of ex-
isting works: Provided, that the waters of the Arkansas
River, as defined in Article III, shall not be materially
depleted in usable quantity or availability for use to
the water users in Colorado and Kansas under this
Compact by such future development or construction.”
Id., at 147 (emphasis added and internal quotation
marks omitted).

Kansas submitted that Colorado “development,” in particular
increases in ground water consumption through new and ex-
isting irrigation wells, had “materially depleted” the water
otherwise available “for use” by Kansas’ “water users.”
Our appointed Special Master agreed, recommending that we
find that Colorado had unlawfully depleted the river in vio-
lation of Art. IV–D. 2 First Report of Special Master
336 (hereinafter Report). We accepted the Special Master’s
recommendations and remanded the case for remedies.
Kansas v. Colorado, 514 U. S. 673, 694 (1995) (Kansas I).

The Special Master set forth proposed remedies in his Sec-
ond and Third Reports. He said that Colorado had over-
depleted more than 400,000 acre-feet of usable river flow
from 1950 through 1994. Second Report 112. He recom-
mended that Colorado pay Kansas monetary damages to
make up for the depletions. Third Report 119. He divided
losses into six categories, calculating damages somewhat dif-
ferently in each category. See id., at 120. And he recom-
mended that Kansas be awarded prejudgment interest on
damages reflecting losses incurred from 1969 through 1994.
Id., at 107. We subsequently adopted the Special Master’s
recommendations with one exception; we held prejudgment
interest would run from 1985 (not 1969). Kansas v. Colo-
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rado, 533 U. S. 1, 15–16 (2001) (Kansas III). See infra, at
95–97. And we remanded the case. 533 U. S., at 20.

The Master has now filed a Fourth Report setting forth
his resolution of certain remaining issues. Kansas takes ex-
ception to several of the Fourth Report’s recommendations.
We overrule Kansas’ exceptions and adopt all of the Special
Master’s recommendations.

I

Kansas asked the Special Master to recommend that we
appoint a River Master with authority to decide (within clear
error limits) various technical disputes related to decree en-
forcement. See Texas v. New Mexico, 482 U. S. 124, 134
(1987) (appointing a River Master to “make the calculations
provided for in [a] decree” concerning the Pecos River).
The Special Master rejected Kansas’ request, recommending
instead that “the Court retain continuing jurisdiction in this
case for a limited period of time” to permit the Special Mas-
ter himself to resolve any lingering issues (subject, of course,
to this Court’s review). Fourth Report 135. Kansas here
renews its request for appointment of a River Master.

We recognize that this Court has previously appointed a
River Master to help resolve water-related disputes among
States. Texas v. New Mexico, supra, at 134–135; New Jer-
sey v. New York, 347 U. S. 995, 1002–1004 (1954). But it has
done so only twice before, each time on recommendation of
the Special Master, always as a discretionary matter, and
only because it was convinced that such an appointment
would significantly aid resolution of further disputes. See
Vermont v. New York, 417 U. S. 270, 275 (1974) (per curiam)
(“[I]t is a rare case” where we will install a River Master).
We are not convinced that such an appointment is appro-
priate here.

For one thing, further disputes in this case, while techni-
cal, may well require discretionary, policy-oriented decision-
making directly and importantly related to the underlying
legal issues. In this respect, potential disputes in this case
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differ at least in degree from those that we have asked River
Masters to resolve. Implementation of the Pecos River De-
cree, for example, involved application of a largely noncon-
troversial mathematical curve. The curve correlates inflows
at various New Mexico River locations with expected out-
flows so that engineers can estimate, for any given inflow,
the amount of water that is required to be available for
Texas’ use. See Texas v. New Mexico, 462 U. S. 554, 572–573
(1983); see also Texas v. New Mexico, 446 U. S. 540 (1980)
(per curiam). Lingering disputes between Texas and New
Mexico, we thought, would involve not the curve’s shape but
whether officials had properly measured the flows. 482
U. S., at 134–135. Although these disputes might call for a
“degree of judgment,” they would often prove capable of me-
chanical resolution and would usually involve marginal calcu-
lation adjustments. Id., at 134; see id., at 135–136; Fourth
Report 128 (The Pecos River Master “does not adjudicate
the kinds of disputes” potentially at issue here).

Administration of the decree in this case, by contrast, will
involve not a simple curve but a highly complex computer
model, the Hydrologic-Institutional Model (H–I Model or
Model). The H–I Model seeks to determine just what the
precise water flows into Kansas would have been had Colo-
rado not allowed increased consumption of ground water
after 1949. See 2 First Report 231. Modeling disputes—
and there have been many—involve not just measurement
inputs, but basic assumptions underlying the Model. See,
e. g., Kansas I, supra, at 685–687; 2 First Report 237–240;
Fourth Report 123–124. Their resolution may well call for
highly judgmental decisionmaking about matters that (com-
pared to the Pecos) are more importantly related to the par-
ties’ basic legal claims. See id., at 128.

Moreover, the need for a River Master is diminished by
the fact that the parties may find it possible to resolve future
technical disputes through arbitration. The interstate com-
pact itself creates an Arkansas River Compact Administra-
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tion (Administration) empowered to resolve differences aris-
ing under the Compact. Art. VIII, 63 Stat. 149. The
Administration consists of three representatives from each
State and a representative of the United States acting as
chair. Art. VIII–C. Each State has one vote; the United
States has no vote. Art. VIII–D. In case of an equally di-
vided vote, the Administration (with the consent of both
States) may refer a matter for resolution to the “Representa-
tive of the United States or other arbitrator or arbitrators.”
Ibid. (internal quotation marks omitted). The arbitrator’s
determinations are binding. Ibid.

At oral argument, counsel for Kansas suggested a willing-
ness to use arbitration, noting that “in the one case [he was]
aware of, Kansas’ suggestion of doing an arbitration was re-
jected by Colorado.” Tr. of Oral Arg. 17. Colorado’s coun-
sel responded that Colorado had proposed “that binding arbi-
tration be used and has committed itself to participate in
that.” Id., at 26; see also Reply Brief for Colorado Opposing
Exceptions 15. These comments suggest that neither party
opposes arbitration, and indeed that Colorado would accept
it. Nor have the parties expressed any opposition to the use
of other less formal means to resolve disputes, such as joint
consultation with experts, negotiation, and informal media-
tion. See, e. g., Kansas v. Nebraska, 538 U. S. 720 (2003)
(Kansas, Colorado, and Nebraska resolved Republican River
dispute by settlement and stipulation); Fourth Report 134
(discussing ongoing “joint efforts” and “cooperation” among
the States to resolve lingering disputes over the waters of
the Republican River).

The Special Master recommended both binding arbitration
and these other less formal methods as alternatives, while
opposing appointment of a River Master and observing that
such an appointment would “simply” make it “easier to con-
tinue this litigation.” Id., at 136.

For all of these reasons, we deny Kansas’ River Master
request.



543US1 Unit: $$U6 [03-06-07 12:48:44] PAGES PGT: OPIN

95Cite as: 543 U. S. 86 (2004)

Opinion of the Court

II

Kansas takes exception to the Special Master ’s pre-
judgment interest calculation. The calculation and the ob-
jection grow out of the special history of this litigation.

After we initially remanded this case for remedial deter-
minations, see Kansas I, 514 U. S. 673, the Special Master
found that Colorado’s unlawful water depletion had harmed
Kansas beginning in 1950 and that Colorado must pay mone-
tary damages reflecting that harm. Kansas asked the Spe-
cial Master to award prejudgment interest on those damages
incurred through 1994. Colorado replied that the Com-
pact—like the common law—did not foresee interest pay-
ments in respect to unliquidated claims, particularly where,
as here, damages were highly speculative. And even with
the best of good will, said Colorado, it still could not have
known prior to the filing of the complaint (in 1985) how much
it owed Kansas. See Third Report 92–94; Kansas III, 533
U. S., at 11–13; Brief for Defendant in Kansas III, O. T. 2000,
No. 105, Orig., pp. 28–32.

The Special Master resolved the argument by deciding to
calculate prejudgment interest on the basis of what he called
“ ‘considerations of fairness.’ ” Third Report 97 (quoting
Board of Comm’rs of Jackson Cty. v. United States, 308 U. S.
343, 352 (1939)). In a kind of Solomonic compromise, he di-
vided the prejudgment period into three temporal subcate-
gories: (1) an Early Period, the period from 1950, when Colo-
rado’s unlawful water depletion began, through 1968, when
Colorado should first have known about it; (2) a Middle Pe-
riod, the period from 1969 through 1984; and (3) a Late Pe-
riod, the period from 1985, when Kansas filed its complaint,
through 1994, the last year for which evidence was available
at the time of the trial on damages. He adjusted damages
from all three periods (Early, Middle, and Late) for inflation.
But he awarded additional prejudgment interest, reflecting
Kansas’ loss of use of the money, “only from 1969 to the date
of judgment.” Third Report 107. Both Kansas and Colo-
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rado interpreted his order as awarding interest only on Mid-
dle and Late Damages (1969–1994), not on Early Damages
(1950–1968). Kansas III, Exception and Brief for Plaintiff
Kansas 9; App. to Fourth Report 12–13. The resulting total
damages award, including prejudgment interest, came to $38
million. Ibid.

On appeal to this Court, Colorado attacked the award of
any prejudgment interest, while Kansas called for full pre-
judgment interest. We accepted the Special Master’s equi-
table approach. We were unable to conclude that Colorado
should have known that prejudgment interest would “auto-
matically” be imposed “in order to achieve full compen-
sation.” 533 U. S., at 14. But, we added, Colorado did
believe (or should have believed) that we would assess “ ‘con-
siderations of fairness’ ” in order to achieve a just and equita-
ble remedy. Ibid. Hence “the Special Master acted prop-
erly . . . in only awarding as much prejudgment interest as
was required by a balancing of the equities.” Ibid.

The Special Master, we found, properly refused to “award
prejudgment interest for any years before either party was
aware of the excessive pumping in Colorado.” Id., at 15.
We then applied our own “considerations of fairness” and
concluded that “prejudgment interest should begin to ac-
crue,” not as of 1969 (the Special Master’s date), but as
of 1985. Id., at 14–15. We wrote in an accompanying
footnote:

“Justice O’Connor, Justice Scalia, and Justice
Thomas would not allow any prejudgment interest. . . .
Justice Kennedy and The Chief Justice are of the
opinion that prejudgment interest should run from the
date of the filing of the complaint [1985]. Justice Sou-
ter, Justice Ginsburg, Justice Breyer, and [Jus-
tice Stevens] . . . agree with the Special Master’s view
that interest should run from the time when Colorado
knew or should have known that it was violating the
Compact [1969]. In order to produce a majority for a
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judgment, the four Justices who agree with the Special
Master have voted to endorse the position expressed in
the text.” Id., at 15, n. 5.

On remand, the Special Master, seeking to remain faithful
to our determination, calculated prejudgment interest from
1985 onward, and calculated that interest on (post-1984) Late
Damages alone, i. e., completely exempting both Early Dam-
ages and Middle Damages from prejudgment interest. Kan-
sas now objects to this last-mentioned limitation; it chal-
lenges the sum upon which post-1984 interest runs. Kansas
says the Special Master should have calculated prejudgment
interest (from 1985) on all damages, i. e., on Early Damages,
Middle Damages, and Late Damages alike. After all, says
Kansas, “[p]rejudgment interest serves to compensate for
the loss of use of money due as damages . . . thereby achiev-
ing full compensation for the injury those damages are in-
tended to redress,” West Virginia v. United States, 479 U. S.
305, 310–311, n. 2 (1987) (citing Comment, Prejudgment In-
terest: Survey and Suggestion, 77 Nw. U. L. Rev. 192 (1982)).
See Exceptions and Brief for Plaintiff 29. Kansas lost the
“use of” all the “money due as damages,” i. e., Early and
Middle Damages as well (which were “due” at least by 1985).
Why then, asks Kansas, calculate post-1984 interest on only
some of the damages then due?

Kansas’ argument would make good sense in an ordinary
case. But the question here is not about the ordinary
case, but rather what the Kansas III paragraph we quoted
above means in context. And the Kansas III context is a
special one.

For one thing, like the Special Master, we did not seek to
provide compensation for all lost investment opportunities;
rather, we sought to weigh the equities. For another, it was
apparent that the Special Master’s earlier determination in-
volved both a decision about when to begin to calculate inter-
est (1969) and what to calculate that interest upon (Middle
Damages and Late Damages only). Brief for Plaintiff in
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Kansas v. Colorado, O. T. 2000, No. 105, Orig., pp. 9, 25, n. 8.
All damages incurred before his selected date were totally
exempt from interest. Kansas contested the when by ar-
guing that we should award interest for the entire period.
Kansas also contested the what by arguing that, even accept-
ing the Special Master’s preferred date, interest should run
on Early Damages as well as Middle and Late Damages.
See id., at 25, n. 8 (“Even if a defendant’s good-faith igno-
rance of its breach were a valid reason to deny prejudgment
interest, it would not justify the Special Master’s recommen-
dation to deny Kansas compensation for its loss of use of
money [reflecting Early Damages] after 1968”).

In overruling Kansas’ exception and sustaining Colorado’s
exception, we said nothing about the Special Master’s total
exemption of Early Damages. 533 U. S., at 14. Thus, we
changed the when (from 1969 to 1985) in Kansas III, but
(despite Kansas’ argument) we did not change the methodol-
ogy for calculating the what. In context, our silence fairly
implies acceptance, not rejection, of the Special Master’s
underlying methodology. Moving the date forward thus
meant moving the exemption period forward as well. And
that methodology now yields a post-1985 interest calculation
based upon Late Damages only.

This view of our prior opinion is reinforced by the result-
ing numbers. The Special Master’s original 1969 date (and
methodology) produced a total damages award to Kansas,
including prejudgment interest, of about $38 million (in 1998
dollars). Were we to accept Kansas’ argument (and calcu-
late post-1984 interest on all damages), the final damages
award would be roughly $53 million (in 2002 dollars). App.
to Fourth Report 12. We cannot reconcile that numerical
result with our acceptance in Kansas III of the Special Mas-
ter’s equitable approach and with our own equitable determi-
nation. That determination implied a modest adjustment of
the $38 million award in Colorado’s favor, not, as Kansas now
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seeks, an adjustment of the award in its own favor. App. to
Fourth Report 12.

Consequently, we overrule Kansas’ objection.

III

Kansas and Colorado have agreed to use a computer
model, the H–I Model, to measure Colorado’s future Compact
compliance. This highly complex set of computer programs
determines whether Colorado’s post-1949 wells deplete the
river of usable water that the Compact makes available for
Kansas. It does so by trying to account for almost every
Arkansas-River-connected drop of water that arrives in,
stays in, or leaves Colorado, whether by way of rain, snow,
high mountain streams, well pumping of underground water,
evaporation, canal seepage, transmountain imports, reser-
voir storage, or otherwise. 2 First Report 233–235. With
all “switches” turned on, the Model predicts how much river
water will leave Colorado for Kansas during a given month.
Id., at 234–235. To obtain a figure representing an unlawful
depletion (or lawful accretion) under the Compact, the Model
subtracts from this figure (the actual flow) a number repre-
senting a hypothetical prediction of how much water would
have flowed into Kansas had Colorado not dug and operated
post-1949 wells. The Model obtains this prediction through
a computer rerun with the Model’s “post-1949 well” switch
turned off. Ibid. The final figure is then adjusted to reflect
depletions to usable, as opposed to total, flow. App. to Sec-
ond Report 37.

Not surprisingly, the Model’s ability to calculate depletions
has proved highly controversial, leading to many Model mod-
ifications during this litigation. See, e. g., 2 First Report
236–240 (describing Colorado’s objections to the original
Model). The Special Master has recommended use of the
Model together with a 10-year measurement period to deter-
mine the amounts of any future depletions. Fourth Report
139. That is to say, a determination of whether Colorado
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owes Kansas water in Year 11 will be made by taking the
Model’s total result for Years 1–10, for year 12 by the Model’s
total result for Years 2–11, and so forth. Id., at 117; App.
to Fourth Report 86, Exh. 14. Kansas takes exception to
the 10-year measurement period.

Kansas seeks a measurement period of one year. In sup-
port, Kansas points to Compact Art. V–E(5), 63 Stat. 148,
which says that there “shall be no allowance or accumulation
of credits or debits for or against either State.” (Internal
quotation marks omitted.) Kansas argues that a 10-year pe-
riod averages out oversupply and undersupply during the
interim years, with the likely effect of awarding Colorado a
“credit” in dry years for oversupply in wet years. Kansas
adds that Art. IV–D, 63 Stat. 147, forbids Colorado to deplete
the river water’s “availability for use.” (Internal quotation
marks omitted.) Kansas says that the 10-year measurement
period in effect frees Colorado from the obligation to com-
pensate Kansas for years (within the 10-year period) when
overpumping may have made water “unavailable” for Kan-
sas’ use. (Internal quotation marks omitted.) Kansas also
notes that the parties and the Special Master have used a
1-year measuring period in this litigation for purposes of cal-
culating past damages. See Exceptions and Brief for Plain-
tiff 37–40, 43–44.

Like the Special Master, we are not persuaded by Kansas’
arguments. The literal words of the Compact are not deter-
minative. The Compact’s language essentially forbids off-
setting debits with “credits,” but it does not define the
length of time over which a “credit” is measured. Any pe-
riod of measurement inevitably averages interim period
flows just as it overlooks interim period lack of water “avail-
ability.” Thus annual measurement offsets and overlooks
seasonal differences; seasonal measurement, monthly differ-
ences; monthly measurement, weekly differences, and so
forth.
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At the same time, practical considerations favor the Spe-
cial Master’s measurement approach. Model results over
measurement periods of less than 10 years are highly inaccu-
rate. The Special Master found, for example, that the cur-
rent iteration of the Model, if used to project river diversions
(including well pumping) during a single year, produces fig-
ures that overpredict actual diversions in some years and
underpredict them in others by as much as 22%. Fourth
Report 111. Similar inaccuracies plague the Model’s projec-
tion of actual river flows. Id., at 112. If projected diver-
sions and flows deviate substantially in this way from actual
measured diversions and flows, 1-year estimates of final
depletions to usable flow—the figure that determines Kan-
sas’ damages—cannot be accurate. Id., at 115 (“I find that
the H–I model is not sufficiently accurate on a short-term
basis to be used to determine compact compliance on a
monthly or annual basis”). But measured over long periods
of time, say, the full 540 months between 1950 and 1994, the
Model’s predicted and observed diversions “matched almost
perfectly.” Id., at 114. For this reason, the Master con-
cluded that “[o]nly by using longer term averages do the
model simulations more closely match historic data.” Id.,
at 115. Thus, the 10-year measurement period is needed to
ensure Model accuracy.

Nor is Kansas likely to suffer serious harm through use of
a 10-year measuring period. That is because Colorado has
developed a water replacement program designed to mini-
mize depletions. See Amended Rules and Regulations Gov-
erning the Diversion and Use of Tributary Ground Water in
the Arkansas River Basin (Use Rules), App. to Fourth Re-
port 36, Exh. 6; Fourth Report 8–13. The program protects
both Kansas water users and senior Colorado users by insist-
ing that Colorado users with junior rights (and in particular
those who obtain water from post-1949 wells) replace the
river water that they use. They must either (1) buy replace-
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ment water, say, from the Rockies’ western slope or (2) buy
land irrigated under pre-1949 water rights and remove it
from cultivation. Id., at 10–13. In practice, junior users
belong to one of three associations that conduct these trans-
actions, reporting the details monthly to the Colorado State
Engineer ’s Office, and receiving replacement “credits,”
which they divide among their members. Id., at 13.

Were the replacement program and the H–I Model both
to work perfectly, the Model’s net depletion figure, whether
determined each month, each year, or each decade, would be
zero (that is, there would be no difference between actual
flow and what the flow would have been under precompact
conditions). Of course, perfection is impossible; and Kansas
claims certain defects in the Use Rules. See id., at 27. But
operation of the Rules should help to diminish the real
amount of any depletion, thereby limiting any negative effect
that a 10-year measurement period might have upon Kansas.
See id., at 119–120; see also id., at 32. The 1997–1999 re-
sults, showing essentially no aggregate depletion, suggest
the water replacement program will have this effect. Ibid.

Kansas argues that the Compact’s framers expected an-
nual measurement. And they quote a Colorado Commis-
sioner as recognizing that there would be “ ‘no carry-over
from year to year,’ ” see Exceptions and Brief for Plaintiff
39 (quoting Joint Exhibit 3, pp. 14–84). Assuming, argu-
endo, that the framers opposed such carryover, they were
likely unaware of the modern difficulties of complex com-
puter modeling. And we believe that those framers, in any
event, would have preferred accurate measurement. After
all, a “credit” for surplus water that rests upon inaccurate
measurement is not really a credit at all.

Kansas also points out that earlier in this litigation both
parties agreed to the use of annual measurement for pur-
poses of calculating past damages. The parties made that
stipulation, however, before the Special Master fully exam-
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ined the Model’s accuracy. In any event, their previous
agreements do not govern this determination.

We overrule Kansas’ exception.

IV

As we just mentioned, measuring the depletion caused by
Colorado’s post-1949 wells involves taking account of Colora-
do’s water replacement program, which credits Colorado
with non-Arkansas water pumped into the Arkansas and
with Arkansas water not used because farmers have re-
moved from cultivation lands previously irrigated under
pre-1949 water rights. The Special Master has recom-
mended that “the final amounts of Replacement Plan credits
to be applied toward Colorado’s Compact obligations shall be
the amounts determined by the Colorado Water Court, and
any appeals therefrom.” Fourth Report 138, ¶ 9. Kansas
takes exception to this recommendation.

Kansas points out that the Colorado Water Court is a state
court. It says that a “ ‘State cannot be its own ultimate
judge in a controversy with a sister State,’ ” Exceptions and
Brief for Plaintiff 45–46 (quoting West Virginia ex rel. Dyer
v. Sims, 341 U. S. 22, 28 (1951)), and that this Court must
“ ‘pass upon every question essential’ ” to resolving the dis-
pute, Exceptions and Brief for Plaintiff 46 (quoting Okla-
homa v. New Mexico, 501 U. S. 221, 241 (1991), in turn quot-
ing Kentucky v. Indiana, 281 U. S. 163, 176–177 (1930)).
Kansas believes that the Special Master’s recommendation
violates these well-established principles.

Kansas’ objection founders, however, upon additional lan-
guage in the Master’s full recommendation. The recommen-
dation adds:

“This is not to say, however, that the Colorado Water
Courts are empowered to make a final determination on
any matter essential to compact compliance at the State-
line, or that Colorado’s reliance on such Water Court ac-
tions will necessarily satisfy its compact obligations. . . .
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All replacement credits, no matter how determined, are
subject to the right of Kansas to seek relief under the
Court’s original jurisdiction [as set forth in] Section
VIII.” Fourth Report 138–139, ¶ 9.

In the cross-referenced Section VIII, the Special Master
makes clear that Colorado’s replacement plan rules affect the
rights, not only of Kansas water users, but also of Colorado
senior water users; that both groups of water users have
similar litigation incentives; and that permitting the Colo-
rado Water Court initially to consider challenges to credit
allocations will help prevent inconsistent determinations.
Id., at 93–95.

In our view, the Special Master’s full recommendation
will help to avoid the potential conflict he mentioned. It
also adequately preserves Kansas’ rights to contest any
adverse Water Court determination. We overrule Kansas’
exception.

V

The Special Master found that Colorado complied with the
Compact for the period 1997–1999. Kansas takes exception
on the ground that the Special Master used a measurement
period “greater than one year.” Exceptions and Brief for
Plaintiff 47. Kansas concedes that its objection rests upon
its claim that the Special Master cannot use “an accounting
period longer than one year.” Ibid. Having found against
Kansas on that matter, supra, at 100–103, we must overrule
this exception.

VI

At the end of its brief, Kansas lists 15 disputed issues that
the Special Master has not yet decided. It groups them into
three categories:

1. “Disputed H–I Model Calibration Issues” (“[c]alibra-
tion procedures, parameters and criteria,” “[c]anal ca-
pacities,” “altered diversion records,” “statistical out-
liers,” “Sisson-Stubbs water right” representation);
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2. “Disputed 1997–1999 Accounting Issues” (“[d]ry-up
acreage,” “Sisson-Stubbs credit,” “winter water book-
overs” credit);
3. “Disputed Future Compliance Issues” (“[d]ry-up
acreage monitoring,” “[d]ry-up credits” and external
source “return flow obligations,” credit beyond “precom-
pact uses,” “[s]pecial waters monitoring,” winter water
release credit timing, “[o]ffset [a]ccount” accounting pro-
cedures, “consumptive use credit and return flow obliga-
tions”). Exceptions and Brief for Plaintiff 48–49.

Kansas takes exception to the Special Master’s refusal to
make recommendations on these issues now. It points out
that we cannot leave unanswered important questions “ ‘es-
sential’ ” to our “ ‘determination of a controversy’ ” between
the States. Id., at 49 (quoting Oklahoma v. New Mexico,
supra, at 241). And Kansas asks us to require the Special
Master to decide them.

As the Special Master found, however, there are good rea-
sons not to decide these issues immediately. There is no
need to resolve most of the issues in the second category.
They involve challenges to the accuracy of the figures used
to determine whether Colorado depleted the river between
1997 and 1999. The Special Master concluded that Colorado
was in compliance during 1997–1999, in the process relying
upon Kansas’ own figures. Fourth Report 30–31. As far as
we can tell from the briefs, these issues are mostly moot.

The passage of time will produce more accurate resolution
of disputes in the first and third categories (and any of those
in the second that arise again in the future). The parties
will learn more about matters relevant to their resolution,
namely, the H–I Model’s strengths, weaknesses, and methods
of monitoring and measurement. That is why the Special
Master recommended that we retain jurisdiction over this
case and permit him to take up lingering issues at a future
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date. Id., at 135–136, 139. We accept that recommendation
and overrule Kansas’ objection.

The Special Master also recommended that experts for the
two parties confer, e. g., id., at 91–92, and he expressed the
hope that expert discussion, negotiation, and, if necessary,
binding arbitration would lead to resolution of any remaining
disputes. Id., at 135–136. We express that hope as well.

VII

For these reasons, we overrule all Kansas’ exceptions.
We accept the Special Master’s recommendations and recom-
mit the case to the Special Master for preparation of a decree
consistent with this opinion.

It is so ordered.

Justice Thomas, concurring in part and concurring in
the judgment.

I join the Court’s opinion with the exception of Part II,
which concerns whether prejudgment interest should begin
accruing in 1985 only on damages thereafter arising (post-
1985 damages) or also on damages then owing (pre-1985 dam-
ages). As Justice O’Connor explained in Kansas v. Colo-
rado, 533 U. S. 1 (2001) (Kansas III), neither the Arkansas
River Compact itself nor the common law at the time of the
compact’s formation allows Kansas to recover any prejudg-
ment interest. See id., at 21–25 (opinion, joined by Scalia
and Thomas, JJ., dissenting in part). The Court did not
adopt that view in Kansas III, but neither did it adopt the
now-familiar rule that Kansas should be made whole with
an award of prejudgment interest spanning the duration of
Colorado’s breach, from 1950 to the present. See, e. g., Mil-
waukee v. Cement Div., National Gypsum Co., 515 U. S. 189,
195–196, and n. 7 (1995); West Virginia v. United States, 479
U. S. 305, 310–311, n. 2 (1987).

The Court instead crafted what it viewed as an equitable
compromise, designed to apply sui generis to these States
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and their particular dispute, in which prejudgment interest
would begin to accrue in 1985. See Kansas III, supra, at
14–16. Its compromise left open the door to the present liti-
gation, for saying when prejudgment interest began to ac-
crue did not answer on what the interest was accruing. The
Court therefore must again decide what is too little or too
much compensation for Colorado’s depletion of the Arkansas.
That weighing is as unnecessary now as it was before. Kan-
sas is not entitled to prejudgment interest, and its exception
seeks only to compound the windfall it received in Kan-
sas III. I therefore agree with the Court that Kansas’ sec-
ond exception to the Special Master’s Report should be
overruled.

Justice Stevens, concurring in part and dissenting in
part.

With the exception of Part II, I join the Court’s opinion.
In dissenting from Part II, I adhere to the views that we
expressed in Kansas v. Colorado, 533 U. S. 1, 13–16 (2001)
(Kansas III).1 In Kansas III, in a compromise that was
required in order to issue a judgment of the Court, we ac-
cepted the views of The Chief Justice and Justice Ken-
nedy that prejudgment interest should run from 1985, the
date the complaint was filed. Ibid. Like today’s majority,
I adhere to the judgment reflecting that compromise. Un-
like the majority, however, I believe that prejudgment inter-
est should run, starting in 1985, on all damages that accrued
after Colorado “knew or should have known that it was vio-
lating” its compact with Kansas—i. e., from 1969. Id., at 15,
n. 5. Such a result best respects the reasoning behind our
conclusion in Kansas III that prejudgment interest is an ap-
propriate component of the award of damages.

In Kansas III, recognizing that a monetary award does
not fully compensate for an injury unless it includes an inter-

1 Kansas III was predated by Kansas v. Colorado, 514 U. S. 673 (1995),
and Kansas v. Colorado, 522 U. S. 1073 (1998).
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est component, we affirmed the Special Master’s determina-
tion that the unliquidated nature of Kansas’ claim did not
by itself bar an award of prejudgment interest. Id., at 14.
Nevertheless, equitable concerns persuaded a majority of the
Court to overrule the Special Master’s determination that
prejudgment interest should begin to run in 1969, the date
on which Colorado first knew, or should have known, that it
was violating the Arkansas River Compact. Although we
did not explicitly discuss the point in our opinion, we also
agreed with the Special Master’s decision to exclude from
the principal amount on which interest would run any dam-
ages that had accrued prior to 1969.2

The methodology that led to that conclusion was the Mas-
ter’s appraisal of the equities—in his judgment, interest
should not be imposed on the portion of the damages award
that was attributable to relatively innocent conduct that oc-
curred before 1969. See Report 106–107 (“The general lack
of knowledge in the early years about pumping in Colorado
and its impacts along the Arkansas River served to pro-
tect Kansas during the liability phase of the case against a
claim of laches. The same degree of fairness, I believe,
should now relieve Colorado of the obligation to pay full
interest rates on damages from depletions during 1950–68

2 Kansas had objected to the Master’s refusal to award interest on all
damages accruing after 1950. See Brief for Plaintiff in Kansas III, O. T.
2000, No. 105, Orig., p. 25, n. 8. Although we did not discuss Kansas’
exception to the Special Master’s determination regarding the total
amount of damages on which interest would run, we overruled the objec-
tion and thereby approved the Master’s selection of the period after 1968
as the appropriate measure of damages on which interest should be paid.
See Kansas III, 533 U. S. 1, 14 (2001); see also Third Report of Special
Master 106–107 (hereinafter Report) (explaining that Colorado’s aware-
ness of its breach was central to the determination that interest should
run on post-1968 damages). Today, the Court explains why it would be
inequitable to give Kansas the relief that would be the equivalent of sus-
taining an objection that we overruled three years ago, but does not ex-
plain why we should not accept the Special Master’s original determina-
tion that all post-1968 damages should bear interest.
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period . . .”). But the Master did find that Colorado was
required to pay interest on damages that occurred between
1969 and 1985. See ibid.; see also Brief for United States
in Opposition to the Exceptions of Kansas and Colorado in
Kansas III, O. T. 2000, No. 105, Orig., p. 27 (“For the period
from 1969 to the date of judgment, the Master recommended
that Kansas be awarded prejudgment interest”). Our opin-
ion did not reject that portion of his judgment, and did not
contain any suggestion that he had erred in that respect.
See 533 U. S., at 12, 14. The happenstance that we selected,
as a compromise, the date the complaint was filed as the date
on which interest should begin to accrue should have no
bearing on the principal amount of damages that gave rise
to the interest obligation. Thus, I believe that the Special
Master’s Fourth Report erred in its conclusion that we
meant to limit the principal amount of damages to those that
occurred after 1985.

Surely if this were an ordinary tort case involving a sin-
gle harm-causing event, an award of prejudgment interest
would apply to the entire damages recovery, not just to the
portion that resulted from events occurring after interest
began to accrue. See Funkhouser v. J. B. Preston Co., 290
U. S. 163, 168 (1933). Indeed, were this an ordinary case,
we would no doubt have awarded prejudgment interest in
the entire amount that Kansas requested in Kansas III.
This, however, is a unique case in which unusual equities
necessitated a compromise designed to resolve a dispute be-
tween two States. Thus, I agree with the majority that the
Special Master was correct in rejecting Kansas’ argument
that the principal on which interest should run should be
“the nominal damages occurring from 1950 through 1984.”
App. to Fourth Report 15.

However, the fact that Kansas’ request represents too
large a measure of damages does not convince me that Kan-
sas is entitled to no interest for damages prior to 1985.
Nothing in our Kansas III opinion compels such a result.
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In my view, the proper measure of damages on which Colo-
rado owes Kansas interest is the entire amount attributable
to the time that Colorado knew, or should have known, that
it was violating the compact. That date is 1969—the date
that the Special Master initially chose and that we implicitly
accepted as appropriate in Kansas III. Choosing 1969 as
the initial date for the damages period not only has the bene-
fit of respecting our affirmation of the methodology in the
Special Master’s Third Report, it also results in a total dam-
ages sum that is less than the $38 million the Special Master
originally awarded.

Accordingly, I would sustain Kansas’ second objection to
the Special Master’s Report, but only insofar as it applies to
post-1968 damages.
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KP PERMANENT MAKE-UP, INC. v. LASTING
IMPRESSION I, INC., et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 03–409. Argued October 5, 2004—Decided December 8, 2004

Petitioner KP Permanent Make-Up, Inc., and respondents (collectively
Lasting) all use the term “micro color” (as one word or two, singular or
plural) in marketing permanent cosmetic makeup. The Court accepts
KP’s claim that it has used the single-word version since 1990 or 1991.
In 1992, Lasting registered a trademark that included the words “Micro
Colors” under 15 U. S. C. § 1051, and, in 1999, the registration became
incontestable, § 1065. When Lasting demanded that KP stop using the
word “microcolor,” KP sued for declaratory relief. Lasting counter-
claimed, alleging, inter alia, that KP had infringed Lasting’s trademark.
KP responded by asserting the statutory affirmative defense of fair use,
§ 1115(b)(4). Finding that Lasting conceded that KP used “microcolor”
only to describe its goods and not as a mark, the District Court held
that KP was acting fairly and in good faith because KP undisputedly
had employed the term continuously from before Lasting adopted its
mark. Without enquiring whether the practice was likely to cause con-
sumer confusion, the court concluded that KP had made out its affirma-
tive defense under § 1115(b)(4) and entered summary judgment for KP
on Lasting’s infringement claim. Reversing, the Ninth Circuit ruled
that the District Court erred in addressing the fair use defense without
delving into the matter of possible consumer confusion about the origin
of KP’s goods. The court did not pointedly address the burden of proof,
but appears to have placed it on KP to show the absence of such
confusion.

Held: A party raising the statutory affirmative defense of fair use to a
claim of trademark infringement does not have a burden to negate any
likelihood that the practice complained of will confuse consumers about
the origin of the goods or services affected. Pp. 117–124.

(a) Although § 1115(b) makes an incontestable registration “conclusive
evidence . . . of the registrant’s exclusive right to use the . . . mark,” it
also subjects a plaintiff ’s success to “proof of infringement as defined
in section 1114.” Section 1114(1) in turn requires a showing that the
defendant’s actual practice is “likely to cause confusion, or to cause mis-
take, or to deceive” consumers about the origin of the goods or services
in question, see, e. g., Two Pesos, Inc. v. Taco Cabana, Inc., 505 U. S.
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763, 780. Thus, a plaintiff claiming infringement of an incontestable
mark must show likelihood of consumer confusion as part of the prima
facie case. This plaintiff ’s burden must be kept in mind when reading
§ 1115(b)(4), which provides the fair use defense to a party whose “use
of the . . . term . . . charged to be an infringement is a use, otherwise
than as a mark, . . . of a term . . . which is descriptive of and used fairly
and in good faith only to describe the goods or services.” It is evident
(1) that § 1115(b) places a burden of proving likelihood of confusion (that
is, infringement) on the party charging infringement even when relying
on an incontestable registration, and (2) that Congress said nothing
about likelihood of confusion in setting out the elements of the fair use
defense in § 1115(b)(4). It therefore takes a long stretch to claim that
a fair use defense entails any burden to negate confusion. It is not
plausible that Congress would have used § 1114’s phrase “likely to cause
confusion, or to cause mistake, or to deceive” to describe the require-
ment that a markholder show likelihood of consumer confusion, but
would have relied on § 1115(b)(4)’s phrase “used fairly” to give a defend-
ant the burden to negate confusion. See, e. g., Russello v. United
States, 464 U. S. 16, 23. Congress’s failure to say anything about a de-
fendant’s burden on this point was almost certainly not an oversight,
since the House Trademarks Subcommittee refused to forward a pro-
posal expressly providing likelihood to deceive the public as an element
of the fair use defense. Lasting argues unpersuasively that “used
fairly” in § 1115(b)(4) is an oblique incorporation of a likelihood-of-
confusion test developed in the common law of unfair competition.
While cases such as Baglin v. Cusenier Co., 221 U. S. 580, are consistent
with taking account of the likelihood of consumer confusion as one con-
sideration in deciding whether a use is fair, they cannot be read to make
an assessment of confusion alone dispositive or provide that the defense
has a burden to negate it entirely. Finally, a look at the typical course
of litigation in an infringement action points up the incoherence of plac-
ing a burden to show nonconfusion on a defendant. If a plaintiff suc-
ceeds in making out a prima facie case, including the element of likeli-
hood of confusion, the defendant may offer rebutting evidence to
undercut the force of the plaintiff ’s evidence on this element, or raise
an affirmative defense to bar relief even if the prima facie case is sound,
or do both. It would make no sense to give the defendant a defense of
showing affirmatively that the plaintiff cannot succeed in proving some
element (like confusion); all the defendant needs to do is to leave the
factfinder unpersuaded that the plaintiff has carried its own burden on
that point. Nor would it make sense to provide an affirmative defense
of no confusion plus good faith, when merely rebutting the plaintiff ’s
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case on confusion would entitle the defendant to judgment, good faith
or not. Pp. 117–121.

(b) Since the burden of proving likelihood of confusion rests with the
plaintiff, and the fair use defendant has no freestanding need to show
confusion unlikely, the Court recognizes (contrary to the Ninth Circuit’s
view) that some possibility of consumer confusion is compatible with fair
use. It would be improvident to go further here, for deciding anything
more would take the Court beyond the Ninth Circuit’s consideration of
the subject. Because the Court does not rule out the pertinence of the
degree of consumer confusion under the fair use defense, it does not
pass upon the Government’s position that § 1115(b)(4)’s “used fairly” re-
quirement demands only that the descriptive term describe the goods
accurately. Accuracy has to be a consideration in assessing fair use, but
the proceedings below have raised no occasion to evaluate other con-
cerns that courts might pick as relevant—e. g., commercial justification
and the strength of the plaintiff ’s mark—as to which the door is not
closed. Pp. 121–123.

(c) This Court reads the Ninth Circuit as erroneously requiring KP
to shoulder a burden on the confusion issue. P. 124.

328 F. 3d 1061, vacated and remanded.

Souter, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, O’Connor, Kennedy, Thomas, and Ginsburg, JJ.,
joined, in which Scalia, J., joined as to all but footnotes 4 and 5, and in
which Breyer, J., joined as to all but footnote 6.

Michael Machat argued the cause and filed briefs for
petitioner.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were former Solicitor General Olson, Assistant Attorney
General Keisler, Deputy Solicitor General Hungar, An-
thony J. Steinmeyer, Anthony A. Yang, John M. Whealan,
Cynthia C. Lynch, and Nancy C. Slutter.

Beth S. Brinkmann argued the cause for respondents.
With her on the brief were Charles C. H. Wu, Mark H.
Cheung, Drew S. Days III, Edward W. Gray, Jr., Seth M.
Galanter, and J. Thomas McCarthy.*

*Briefs of amici curiae urging reversal were filed for the American
Intellectual Property Law Association by Michael P. Boudett, Denise W.
DeFranco, and Rick D. Nydegger; for the Private Label Manufacturers
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Justice Souter delivered the opinion of the Court.*

The question here is whether a party raising the statutory
affirmative defense of fair use to a claim of trademark in-
fringement, 15 U. S. C. § 1115(b)(4), has a burden to negate
any likelihood that the practice complained of will confuse
consumers about the origin of the goods or services affected.
We hold it does not.

I

Each party to this case sells permanent makeup, a mixture
of pigment and liquid for injection under the skin to camou-
flage injuries and modify nature’s dispensations, and each has
used some version of the term “micro color” (as one word or
two, singular or plural) in marketing and selling its product.
Petitioner KP Permanent Make-Up, Inc., claims to have used
the single-word version since 1990 or 1991 on advertising
flyers and since 1991 on pigment bottles. Respondents
Lasting Impression I, Inc., and its licensee, MCN Interna-
tional, Inc. (Lasting, for simplicity), deny that KP began
using the term that early, but we accept KP’s allegation as
true for present purposes; the District and Appeals Courts
took it to be so, and the disputed facts do not matter to our
resolution of the issue.1 In 1992, Lasting applied to the
United States Patent and Trademark Office (PTO) under 15
U. S. C. § 1051 for registration of a trademark consisting of

Association by Arthur M. Handler; and for Malla Pollack et al. by
Ms. Pollack, pro se.

Robert A. Long, Jr., filed a brief for the Society of Permanent Cosmetic
Professionals et al. as amici curiae urging affirmance.

William D. Raman, Theodore H. Davis, Jr., and Olivia Maria Baratta
filed a brief for the International Trademark Association as amicus
curiae.

*Justice Scalia joins all but footnotes 4 and 5 of this opinion. Jus-
tice Breyer joins all but footnote 6.

1 We note that in its brief to the Court of Appeals, Lasting appears to
have conceded KP’s use of “microcolor” in the early 1990’s. Appellants’
Opening Brief in No. 01–56055 (CA9), p. 8.
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the words “Micro Colors” in white letters separated by a
green bar within a black square.2 The PTO registered the
mark to Lasting in 1993, and in 1999 the registration became
incontestable. § 1065.

It was also in 1999 that KP produced a 10-page advertising
brochure using “microcolor” in a large, stylized typeface, pro-
voking Lasting to demand that KP stop using the term. In-
stead, KP sued Lasting in the Central District of California,
seeking, on more than one ground, a declaratory judgment
that its language infringed no such exclusive right as Lasting
claimed.3 Lasting counterclaimed, alleging, among other
things, that KP had infringed Lasting ’s “Micro Colors”
trademark.

KP sought summary judgment on the infringement coun-
terclaim, based on the statutory affirmative defense of fair
use, 15 U. S. C. § 1115(b)(4). After finding that Lasting had
conceded that KP used the term only to describe its goods
and not as a mark, the District Court held that KP was act-
ing fairly and in good faith because undisputed facts showed
that KP had employed the term “microcolor” continuously
from a time before Lasting adopted the two-word, plural
variant as a mark. Without enquiring whether the practice
was likely to cause confusion, the court concluded that KP
had made out its affirmative defense under § 1115(b)(4) and

2 A trademark may be “any word, name, symbol, or device, or any combi-
nation thereof . . . used by a person . . . to identify and distinguish his or
her goods . . . from those manufactured and sold by others and to indicate
the source of the goods, even if that source is unknown.” 15 U. S. C.
§ 1127.

3 We summarize the proceedings in this litigation only as they are rele-
vant to the question before us. The District Court’s findings as to the
generic or descriptive nature of the term “micro color” and any secondary
meaning that term has acquired by any of the parties, see Case No. SA
CV 00–276–GLT (EEx) (CD Cal., May 16, 2001), pp. 3–5, 5–8, are not
before us. Nor are the Court of Appeals’s holdings on these issues. See
328 F. 3d 1061, 1068–1071 (CA9 2003). Nor do we address the Court of
Appeals’s discussion of “nominative fair use.” Id., at 1071–1072.
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entered summary judgment for KP on Lasting’s infringe-
ment claim. See Case No. SA CV 00–276–GLT (EEx)
(May 16, 2001), pp. 8–9, App. to Pet. for Cert. 29a–30a.

On appeal, 328 F. 3d 1061 (2003), the Court of Appeals for
the Ninth Circuit thought it was error for the District Court
to have addressed the fair use defense without delving into
the matter of possible confusion on the part of consumers
about the origin of KP’s goods. The reviewing court took
the view that no use could be recognized as fair where any
consumer confusion was probable, and although the court did
not pointedly address the burden of proof, it appears to have
placed it on KP to show absence of consumer confusion. Id.,
at 1072 (“Therefore, KP can only benefit from the fair use
defense if there is no likelihood of confusion between KP’s
use of the term ‘micro color’ and Lasting’s mark”). Since it
found there were disputed material facts relevant under the
Circuit’s eight-factor test for assessing the likelihood of con-
fusion, it reversed the summary judgment and remanded
the case.

We granted KP’s petition for certiorari, 540 U. S. 1099
(2004), to address a disagreement among the Courts of Ap-
peals on the significance of likely confusion for a fair use
defense to a trademark infringement claim, and the obliga-
tion of a party defending on that ground to show that its use
is unlikely to cause consumer confusion. Compare 328 F. 3d,
at 1072 (likelihood of confusion bars the fair use defense);
PACCAR Inc. v. TeleScan Technologies, L. L. C., 319 F. 3d
243, 256 (CA6 2003) (“[A] finding of a likelihood of confusion
forecloses a fair use defense”); and Zatarains, Inc. v. Oak
Grove Smokehouse, Inc., 698 F. 2d 786, 796 (CA5 1983) (al-
leged infringers were free to use words contained in a trade-
mark “in their ordinary, descriptive sense, so long as such
use [did] not tend to confuse customers as to the source of
the goods”), with Cosmetically Sealed Industries, Inc. v.
Chesebrough-Pond’s USA Co., 125 F. 3d 28, 30–31 (CA2 1997)
(the fair use defense may succeed even if there is likelihood
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of confusion); Shakespeare Co. v. Silstar Corp. of Am., Inc.,
110 F. 3d 234, 243 (CA4 1997) (“[A] determination of likely
confusion [does not] preclud[e] considering the fairness of
use”); Sunmark, Inc. v. Ocean Spray Cranberries, Inc., 64
F. 3d 1055, 1059 (CA7 1995) (finding that likelihood of confu-
sion did not preclude the fair use defense). We now vacate
the judgment of the Court of Appeals.

II
A

The Trademark Act of 1946, known for its principal propo-
nent as the Lanham Act, 60 Stat. 427, as amended, 15 U. S. C.
§ 1051 et seq., provides the user of a trade or service mark
with the opportunity to register it with the PTO, §§ 1051,
1053. If the registrant then satisfies further conditions
including continuous use for five consecutive years, “the
right . . . to use such registered mark in commerce” to desig-
nate the origin of the goods specified in the registration
“shall be incontestable” outside certain listed exceptions.
§ 1065.

The holder of a registered mark (incontestable or not) has
a civil action against anyone employing an imitation of it in
commerce when “such use is likely to cause confusion, or to
cause mistake, or to deceive.” § 1114(1)(a). Although an in-
contestable registration is “conclusive evidence . . . of the
registrant’s exclusive right to use the . . . mark in com-
merce,” § 1115(b), the plaintiff ’s success is still subject to
“proof of infringement as defined in section 1114,” ibid.
And that, as just noted, requires a showing that the defend-
ant’s actual practice is likely to produce confusion in the
minds of consumers about the origin of the goods or services
in question. See Two Pesos, Inc. v. Taco Cabana, Inc., 505
U. S. 763, 780 (1992) (Stevens, J., concurring); Lone Star
Steakhouse & Saloon, Inc. v. Alpha of Virginia, Inc., 43
F. 3d 922, 935 (CA4 1995); Restatement (Third) of Unfair
Competition § 21, Comment a (1995) (hereinafter Restate-
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ment). This plaintiff ’s burden has to be kept in mind when
reading the relevant portion of the further provision for
an affirmative defense of fair use, available to a party whose

“use of the name, term, or device charged to be an in-
fringement is a use, otherwise than as a mark, . . . of a
term or device which is descriptive of and used fairly
and in good faith only to describe the goods or serv-
ices of such party, or their geographic origin . . . .”
§ 1115(b)(4).

Two points are evident. Section 1115(b) places a bur-
den of proving likelihood of confusion (that is, infringement)
on the party charging infringement even when relying on
an incontestable registration. And Congress said nothing
about likelihood of confusion in setting out the elements of
the fair use defense in § 1115(b)(4).

Starting from these textual fixed points, it takes a long
stretch to claim that a defense of fair use entails any burden
to negate confusion. It is just not plausible that Congress
would have used the descriptive phrase “likely to cause con-
fusion, or to cause mistake, or to deceive” in § 1114 to de-
scribe the requirement that a markholder show likelihood of
consumer confusion, but would have relied on the phrase
“used fairly” in § 1115(b)(4) in a fit of terse drafting meant
to place a defendant under a burden to negate confusion.
“ ‘[W]here Congress includes particular language in one sec-
tion of a statute but omits it in another section of the same
Act, it is generally presumed that Congress acts intention-
ally and purposely in the disparate inclusion or exclusion.’ ”
Russello v. United States, 464 U. S. 16, 23 (1983) (quoting
United States v. Wong Kim Bo, 472 F. 2d 720, 722 (CA5 1972);
alteration in original).4

4 Not only that, but the failure to say anything about a defendant’s bur-
den on this point was almost certainly not an oversight, not after the
House Subcommittee on Trademarks declined to forward a proposal to
provide expressly as an element of the defense that a descriptive use be
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Nor do we find much force in Lasting’s suggestion that
“used fairly” in § 1115(b)(4) is an oblique incorporation of a
likelihood-of-confusion test developed in the common law of
unfair competition. Lasting is certainly correct that some
unfair competition cases would stress that use of a term by
another in conducting its trade went too far in sowing confu-
sion, and would either enjoin the use or order the defendant
to include a disclaimer. See, e. g., Baglin v. Cusenier Co.,
221 U. S. 580, 602 (1911) (“[W]e are unable to escape the con-
clusion that such use, in the manner shown, was to serve the
purpose of simulation . . .”); Herring-Hall-Marvin Safe Co.
v. Hall’s Safe Co., 208 U. S. 554, 559 (1908) (“[T]he rights of
the two parties have been reconciled by allowing the use,
provided that an explanation is attached”). But the common
law of unfair competition also tolerated some degree of con-
fusion from a descriptive use of words contained in another
person’s trademark. See, e. g., William R. Warner & Co. v.
Eli Lilly & Co., 265 U. S. 526, 528 (1924) (as to plaintiff ’s
trademark claim, “[t]he use of a similar name by another to
truthfully describe his own product does not constitute a
legal or moral wrong, even if its effect be to cause the public
to mistake the origin or ownership of the product”); Canal
Co. v. Clark, 13 Wall. 311, 327 (1872) (“Purchasers may be
mistaken, but they are not deceived by false representations,
and equity will not enjoin against telling the truth”); see also
3 L. Altman, Callmann on Unfair Competition, Trademarks
and Monopolies § 18:2, pp. 18–8 to 18–9, n. 1 (4th ed. 2004)
(citing cases). While these cases are consistent with taking
account of the likelihood of consumer confusion as one consid-
eration in deciding whether a use is fair, see Part II–B, infra,
they do not stand for the proposition that an assessment of

“ ‘[un]likely to deceive the public.’ ” Hearings on H. R. 102 et al. before
the Subcommittee on Trade-Marks of the House Committee on Patents,
77th Cong., 1st Sess., 167–168 (1941) (hereinafter Hearings) (testimony of
Prof. Milton Handler).
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confusion alone may be dispositive. Certainly one cannot
get out of them any defense burden to negate it entirely.

Finally, a look at the typical course of litigation in an
infringement action points up the incoherence of placing a
burden to show nonconfusion on a defendant. If a plaintiff
succeeds in making out a prima facie case of trademark
infringement, including the element of likelihood of consumer
confusion, the defendant may offer rebutting evidence to
undercut the force of the plaintiff ’s evidence on this (or any)
element, or raise an affirmative defense to bar relief even if
the prima facie case is sound, or do both. But it would make
no sense to give the defendant a defense of showing affirma-
tively that the plaintiff cannot succeed in proving some ele-
ment (like confusion); all the defendant needs to do is to
leave the factfinder unpersuaded that the plaintiff has car-
ried its own burden on that point. A defendant has no need
of a court’s true belief when agnosticism will do. Put an-
other way, it is only when a plaintiff has shown likely confu-
sion by a preponderance of the evidence that a defendant
could have any need of an affirmative defense, but under
Lasting’s theory the defense would be foreclosed in such a
case. “[I]t defies logic to argue that a defense may not be
asserted in the only situation where it even becomes rele-
vant.” Shakespeare Co. v. Silstar Corp., 110 F. 3d, at 243.
Nor would it make sense to provide an affirmative defense
of no confusion plus good faith, when merely rebutting the
plaintiff ’s case on confusion would entitle the defendant to
judgment, good faith or not.

Lasting tries to extenuate the anomaly of this conception
of the affirmative defense by arguing that the oddity reflects
the “vestigial” character of the fair use defense as a histori-
cal matter. Tr. of Oral Arg. 39. Lasting argues that, be-
cause it was only in 1988 that Congress added the express
provision that an incontestable markholder’s right to exclude
is “subject to proof of infringement,” Trademark Law Revi-
sion Act of 1988, § 128(b)(1), 102 Stat. 3944, there was no
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requirement prior to 1988 that a markholder prove likelihood
of confusion. Before 1988, the argument goes, it was sensi-
ble to get at the issue of likely confusion by requiring a de-
fendant to prove its absence when defending on the ground
of fair use. When the 1988 Act saddled the markholder with
the obligation to prove confusion likely, § 1115(b), the revi-
sion simply failed to relieve the fair use defendant of the
suddenly strange burden to prove absence of the very confu-
sion that a plaintiff had a new burden to show in the first
place.

But the explanation does not work. It is not merely that
it would be highly suspect in leaving the claimed element of
§ 1115(b)(4) redundant and pointless. Hibbs v. Winn, 542
U. S. 88, 101 (2004) (noting “rule against superfluities” in
statutory construction). The main problem of the argument
is its false premise: Lasting’s assumption that holders of in-
contestable marks had no need to prove likelihood of confu-
sion prior to 1988 is wrong. See, e. g., Beer Nuts, Inc. v.
Clover Club Foods Co., 805 F. 2d 920, 924–925 (CA10 1986)
(requiring proof of likelihood of confusion in action by holder
of incontestable mark); United States Jaycees v. Philadel-
phia Jaycees, 639 F. 2d 134, 137, n. 3 (CA3 1981) (“[I]ncon-
testability [does not] mak[e] unnecessary a showing of likeli-
hood of confusion . . .”); 5 J. McCarthy, Trademarks and
Unfair Competition § 32:154, p. 32–247 (4th ed. 2004) (“Before
the 1988 Trademark Law Revision Act, the majority of
courts held that while incontestability grants a conclusive
presumption of the ‘exclusive right to use’ the registered
mark, this did not relieve the registrant of proving likelihood
of confusion”).

B

Since the burden of proving likelihood of confusion rests
with the plaintiff, and the fair use defendant has no free-
standing need to show confusion unlikely, it follows (contrary
to the Court of Appeals’s view) that some possibility of con-
sumer confusion must be compatible with fair use, and so it
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is. The common law’s tolerance of a certain degree of confu-
sion on the part of consumers followed from the very fact
that in cases like this one an originally descriptive term was
selected to be used as a mark, not to mention the undesirabil-
ity of allowing anyone to obtain a complete monopoly on use
of a descriptive term simply by grabbing it first. Canal Co.
v. Clark, 13 Wall., at 323–324, 327. The Lanham Act adopts
a similar leniency, there being no indication that the statute
was meant to deprive commercial speakers of the ordinary
utility of descriptive words. “If any confusion results, that
is a risk the plaintiff accepted when it decided to identify
its product with a mark that uses a well known descrip-
tive phrase.” Cosmetically Sealed Industr ies, Inc. v.
Chesebrough-Pond’s USA Co., 125 F. 3d, at 30. See also
Park ’N Fly, Inc. v. Dollar Park & Fly, Inc., 469 U. S. 189,
201 (1985) (noting safeguards in Lanham Act to prevent com-
mercial monopolization of language); Car-Freshner Corp. v.
S. C. Johnson & Son, Inc., 70 F. 3d 267, 269 (CA2 1995) (not-
ing importance of “protect[ing] the right of society at large
to use words or images in their primary descriptive sense”).5

This right to describe is the reason that descriptive terms
qualify for registration as trademarks only after taking on
secondary meaning as “distinctive of the applicant’s goods,”
15 U. S. C. § 1052(f), with the registrant getting an exclusive
right not in the original, descriptive sense, but only in the
secondary one associated with the markholder’s goods, 2
McCarthy, supra, § 11:45, p. 11–90 (“The only aspect of the
mark which is given legal protection is that penumbra or
fringe of secondary meaning which surrounds the old de-
scriptive word”).

5 See also Hearings 72 (testimony of Wallace Martin, Chairman, Ameri-
can Bar Association Committee on Trade-Mark Legislation) (“Everybody
has got a right to the use of the English language and has got a right to
assume that nobody is going to take that English language away from
him”).
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While we thus recognize that mere risk of confusion will
not rule out fair use, we think it would be improvident to go
further in this case, for deciding anything more would take
us beyond the Ninth Circuit’s consideration of the subject.
It suffices to realize that our holding that fair use can occur
along with some degree of confusion does not foreclose the
relevance of the extent of any likely consumer confusion in
assessing whether a defendant’s use is objectively fair. Two
Courts of Appeals have found it relevant to consider such
scope, and commentators and amici here have urged us to
say that the degree of likely consumer confusion bears not
only on the fairness of using a term, but even on the further
question whether an originally descriptive term has become
so identified as a mark that a defendant’s use of it cannot
realistically be called descriptive. See Shakespeare Co. v.
Silstar Corp., 110 F. 3d, at 243 (“[T]o the degree that confu-
sion is likely, a use is less likely to be found fair . . .” (empha-
sis deleted)); Sunmark, Inc. v. Ocean Spray Cranberries,
Inc., 64 F. 3d, at 1059; Restatement § 28; Brief for American
Intellectual Property Law Association as Amicus Curiae
13–18; Brief for Private Label Manufacturers Association as
Amicus Curiae 16–17; Brief for Society of Permanent Cos-
metic Professionals et al. as Amici Curiae 8–11.

Since we do not rule out the pertinence of the degree of
consumer confusion under the fair use defense, we likewise
do not pass upon the position of the United States, as ami-
cus, that the “used fairly” requirement in § 1115(b)(4) de-
mands only that the descriptive term describe the goods ac-
curately. Tr. of Oral Arg. 17. Accuracy of course has to be
a consideration in assessing fair use, but the proceedings in
this case so far raise no occasion to evaluate some other con-
cerns that courts might pick as relevant, quite apart from
attention to confusion. The Restatement raises possibilities
like commercial justification and the strength of the plain-
tiff ’s mark. Restatement § 28. As to them, it is enough to
say here that the door is not closed.
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III

In sum, a plaintiff claiming infringement of an incontest-
able mark must show likelihood of consumer confusion as
part of the prima facie case, 15 U. S. C. § 1115(b), while the
defendant has no independent burden to negate the likeli-
hood of any confusion in raising the affirmative defense that
a term is used descriptively, not as a mark, fairly, and in good
faith, § 1115(b)(4).

Because we read the Court of Appeals as requiring KP to
shoulder a burden on the issue of confusion, we vacate the
judgment and remand the case for further proceedings con-
sistent with this opinion.6

It is so ordered.

6 The record indicates that on remand the courts should direct their at-
tention in particular to certain factual issues bearing on the fair use de-
fense, properly applied. The District Court said that Lasting’s motion
for summary adjudication conceded that KP used “microcolor” descrip-
tively and not as a mark. Case No. SA CV 00–276–GLT (EEx), at 8, App.
to Pet. for Cert. 29a. We think it is arguable that Lasting made those
concessions only as to KP’s use of “microcolor” on bottles and flyers in the
early 1990’s, not as to the stylized version of “microcolor” that appeared
in KP’s 1999 brochure. See Opposition to Motion for Summary Judgment/
Adjudication in Case No. SA CV 00–276–GLT (EEx) (CD Cal.), pp. 18–19;
Appellants’ Opening Brief in No. 01–56055 (CA9), pp. 31–32. We also note
that the fair use analysis of KP’s employment of the stylized version of
“microcolor” on its brochure may differ from that of its use of the term on
the bottles and flyers.
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KOWALSKI, JUDGE, 26th JUDICIAL CIRCUIT COURT
OF MICHIGAN, et al. v. TESMER et al.

certiorari to the united states court of appeals for
the sixth circuit

No. 03–407. Argued October 4, 2004—Decided December 13, 2004

After Michigan’s Constitution was amended to require that an appeal by
an accused pleading guilty or nolo contendere be by leave of the court,
several state judges denied appointed appellate counsel to indigents
pleading guilty, and the Michigan Legislature subsequently codified this
practice. The two attorney respondents joined three indigent criminal
defendants in filing suit in Federal District Court, alleging that the
practice denies indigents their federal due process and equal protection
rights. The District Court held the practice and statute unconstitu-
tional, but a Sixth Circuit panel reversed, holding that Younger v. Har-
ris, 401 U. S. 37, abstention barred the indigents’ suit, but that the attor-
neys had third-party standing to assert the indigents’ rights; and that
the statute was constitutional. On rehearing, the en banc Sixth Circuit
agreed on standing but found the statute unconstitutional.

Held: The attorneys lack third-party standing to assert the rights of Mich-
igan indigent defendants denied appellate counsel. The Court assumes
that the attorneys have satisfied Article III’s standing requirement and
thus addresses only whether they have standing to raise the rights of
others. In deciding whether to grant third-party standing, this Court
asks whether the party asserting the right has a “close” relationship
with the person who possesses the right, and whether there is a “hin-
drance” to the possessor’s ability to protect his own interests. Powers
v. Ohio, 499 U. S. 400, 411. The attorneys here claim standing based on
a future attorney-client relationship with as yet unascertained Michigan
criminal defendants who will request, but be denied, appellate counsel
under the statute. In two cases in which this Court found an attorney-
client relationship sufficient to confer third-party standing—Caplin &
Drysdale, Chartered v. United States, 491 U. S. 617, and Department of
Labor v. Triplett, 494 U. S. 715—the attorneys invoked known clients’
rights, not those of the hypothetical clients asserted here. And De-
partment of Labor v. Triplett—in which an attorney disciplined by his
state bar for accepting a fee prohibited by the Black Lung Benefits Act
of 1972 was held to have third-party standing to invoke claimants’ due
process rights to challenge the fee restriction that resulted in his pun-
ishment—falls within the class of cases allowing “standing to litigate
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the rights of third parties when enforc[ing] the challenged restriction
against the litigant would result indirectly in the violation of third par-
ties’ rights,” Warth v. Seldin, 422 U. S. 490, 510. The attorneys here
do not have a “close relationship” with their alleged “clients”; indeed,
they have no relationship at all. Nor have they demonstrated any “hin-
drance” to the indigents’ advancing their own constitutional rights
against the Michigan scheme. An indigent may seek leave to challenge
the denial of appellate counsel in state court and then may seek a writ
of certiorari in this Court; and both state and federal collateral review
exist beyond that. The attorneys’ hypothesis that, without counsel,
such avenues are effectively foreclosed was disproved in the Michigan
courts and this Court, where pro se indigents have pursued them. On
a more fundamental level, if an attorney is all that the indigents need
to perfect their challenge in state court and beyond, one wonders why
these attorneys did not attend state court and assist them. The fair
inference is that they did not want the state process to take its course,
but wanted a federal court to short circuit the State’s adjudication of
the constitutional question. Here, the indigents were appropriately dis-
missed under Younger because they had ample opportunities to raise
their constitutional challenge in their ongoing state proceedings. An
unwillingness to allow the Younger principle to be thus circumvented
is an additional reason to deny the attorneys third-party standing.
Pp. 128–134.

333 F. 3d 683, reversed and remanded.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, Thomas, and Breyer, JJ., joined. Thomas, J.,
filed a concurring opinion, post, p. 134. Ginsburg, J., filed a dissenting
opinion, in which Stevens and Souter, JJ., joined, post, p. 136.

Thomas L. Casey, Solicitor General of Michigan, argued
the cause for petitioners. With him on the briefs was
Michael A. Cox, Attorney General. Judy E. Bregman filed
briefs for respondent Kolenda in support of petitioners under
this Court’s Rule 12.6.

David A. Moran argued the cause for respondents Tesmer
et al. With him on the briefs were Michael J. Steinberg,
Kary L. Moss, Mark Granzotto, and Steven R. Shapiro.*

*Briefs of amici curiae urging reversal were filed for the State of Iowa
et al. by Thomas J. Miller, Attorney General of Iowa, Douglas R. Marek,
Deputy Attorney General, Darrel Mullins, Assistant Attorney General,
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Chief Justice Rehnquist delivered the opinion of the
Court.

This case involves a constitutional challenge to Michigan’s
procedure for appointing appellate counsel for indigent de-
fendants who plead guilty. The only challengers before us
are two attorneys who seek to invoke the rights of hypotheti-
cal indigents to challenge the procedure. We hold that the
attorneys lack standing and therefore do not reach the ques-
tion of the procedure’s constitutionality.

In 1994, Michigan amended its Constitution to provide that
“an appeal by an accused who pleads guilty or nolo conten-
dere shall be by leave of the court” and not as of right.
Mich. Const., Art. I, § 20. Following this amendment, sev-
eral Michigan state judges began to deny appointed appellate
counsel to indigents who pleaded guilty, and the Michigan
Legislature subsequently codified this practice.1 See Mich.
Comp. Laws Ann. § 770.3a (West 2000). Under the statute,

and Gene C. Schaerr, and by the Attorneys General for their respective
States as follows: Troy King of Alabama, Charles J. Crist of Florida, Mark
J. Bennett of Hawaii, Lisa Madigan of Illinois, Steve Carter of Indiana,
Gregory D. Stumbo of Kentucky, Charles C. Foti, Jr., of Louisiana, J. Jo-
seph Curran, Jr., of Maryland, Mike McGrath of Montana, Jon Bruning
of Nebraska, Brian Sandoval of Nevada, Jim Petro of Ohio, W. A. Drew
Edmondson of Oklahoma, Hardy Myers of Oregon, Henry D. McMaster
of South Carolina, Paul G. Summers of Tennessee, Greg Abbott of Texas,
Mark L. Shurtleff of Utah, Jerry W. Kilgore of Virginia, and Christine O.
Gregoire of Washington; and for Wayne County, Michigan, by Timothy
A. Baughman.

Briefs of amici curiae urging affirmance were filed for the American
Bar Association by Dennis W. Archer, Seth P. Waxman, and Paul R. Q.
Wolfson; for the National Association of Criminal Defense Lawyers et al.
by Anthony J. Franze, Sheila B. Scheuerman, Steven D. Benjamin, and
Paul M. Rashkind; and for the National Legal Aid and Defender Associa-
tion by Elliot H. Scherker and Karen M. Gottlieb.

1 The statute limits appellate counsel for defendants who “plea[d] guilty,
guilty but mentally ill, or nolo contendere.” Mich. Comp. Laws Ann.
§ 770.3a(1) (West 2000). For simplicity, we shall refer only to defendants
who plead guilty, although our analysis applies to all three situations.
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which was scheduled to go into effect on April 1, 2000, ap-
pointment of appellate counsel for indigents who plead guilty
is prohibited, with certain mandatory and permissive excep-
tions. Ibid.

A challenge to the Michigan practice was filed in the
United States District Court for the Eastern District of
Michigan. The named plaintiffs included the two attorney
respondents and three indigents who were denied appellate
counsel after pleading guilty. Pursuant to Rev. Stat. § 1979,
42 U. S. C. § 1983, they alleged that the Michigan practice and
statute denied indigents their federal constitutional rights to
due process and equal protection. They sought declaratory
and injunctive relief against the practice and the statute.

A day before the statute was to take effect, the District
Court issued an order holding the practice and statute uncon-
stitutional. Tesmer v. Granholm, 114 F. Supp. 2d 603 (2000).
It ultimately issued an injunction that bound all Michigan
state judges, requiring them not to deny appellate counsel to
any indigent who pleaded guilty. 114 F. Supp. 2d 622 (2000).
A panel of the Court of Appeals for the Sixth Circuit re-
versed. Tesmer v. Granholm, 295 F. 3d 536 (2002). The
panel held that Younger v. Harris, 401 U. S. 37 (1971), ab-
stention barred the suit by the indigents but that the attor-
neys had third-party standing to assert the rights of indi-
gents. It then held that the statute was constitutional.
The Court of Appeals granted rehearing en banc and re-
versed. Tesmer v. Granholm, 333 F. 3d 683 (2003). The en
banc majority agreed with the panel on standing but found
that the statute was unconstitutional. Separate dissents
were filed, challenging the application of third-party stand-
ing and the holding that the statute was unconstitutional.
We granted certiorari. 540 U. S. 1148 (2004).

The doctrine of standing asks whether a litigant is entitled
to have a federal court resolve his grievance. This inquiry
involves “both constitutional limitations on federal-court ju-
risdiction and prudential limitations on its exercise.” Warth



543US1 Unit: $$U8 [03-07-07 08:22:53] PAGES PGT: OPIN

129Cite as: 543 U. S. 125 (2004)

Opinion of the Court

v. Seldin, 422 U. S. 490, 498 (1975). In this case, we do not
focus on the constitutional minimum of standing, which flows
from Article III’s case-or-controversy requirement. See
Lujan v. Defenders of Wildlife, 504 U. S. 555, 560 (1992).
Instead, we shall assume the attorneys have satisfied Article
III and address the alternative threshold question whether
they have standing to raise the rights of others. See Ruhr-
gas AG v. Marathon Oil Co., 526 U. S. 574, 585 (1999).2

We have adhered to the rule that a party “generally must
assert his own legal rights and interests, and cannot rest his
claim to relief on the legal rights or interests of third par-
ties.” Warth v. Seldin, supra, at 499. This rule assumes
that the party with the right has the appropriate incentive
to challenge (or not challenge) governmental action and to
do so with the necessary zeal and appropriate presentation.
See 422 U. S., at 500. It represents a “healthy concern that
if the claim is brought by someone other than one at whom
the constitutional protection is aimed,” Secretary of State of
Md. v. Joseph H. Munson Co., 467 U. S. 947, 955, n. 5 (1984),
the courts might be “called upon to decide abstract questions
of wide public significance even though other governmental
institutions may be more competent to address the questions
and even though judicial intervention may be unnecessary to
protect individual rights,” Warth v. Seldin, supra, at 500.

We have not treated this rule as absolute, however, recog-
nizing that there may be circumstances where it is necessary

2 To satisfy Article III, a party must demonstrate an “injury in fact”; a
causal connection between the injury and the conduct of which the party
complains; and that it is “likely” a favorable decision will provide redress.
Lujan v. Defenders of Wildlife, 504 U. S., at 560–561 (internal quotation
marks omitted). In this case, the attorneys alleged “injury in fact” flows
from their contention that the Michigan system “has reduced the number
of cases in which they could be appointed and paid as assigned appellate
counsel.” App. 16a, ¶ 35 (Complaint). This harm, they allege, would be
remedied by declaratory and injunctive relief aimed at the system.
Again, we assume, without deciding, that these allegations are sufficient.
See Ruhrgas AG v. Marathon Oil Co., 526 U. S., at 585.



543US1 Unit: $$U8 [03-07-07 08:22:53] PAGES PGT: OPIN

130 KOWALSKI v. TESMER

Opinion of the Court

to grant a third party standing to assert the rights of an-
other. But we have limited this exception by requiring that
a party seeking third-party standing make two additional
showings. First, we have asked whether the party assert-
ing the right has a “close” relationship with the person who
possesses the right. Powers v. Ohio, 499 U. S. 400, 411
(1991). Second, we have considered whether there is a “hin-
drance” to the possessor’s ability to protect his own inter-
ests. Ibid.

We have been quite forgiving with these criteria in certain
circumstances. “Within the context of the First Amend-
ment,” for example, “the Court has enunciated other con-
cerns that justify a lessening of prudential limitations on
standing.” Secretary of State of Md. v. Joseph H. Munson
Co., supra, at 956. And “[i]n several cases, this Court has
allowed standing to litigate the rights of third parties when
enforcement of the challenged restriction against the liti-
gant would result indirectly in the violation of third parties’
rights.” Warth v. Seldin, supra, at 510 (emphasis added)
(citing Doe v. Bolton, 410 U. S. 179 (1973); Griswold v. Con-
necticut, 381 U. S. 479 (1965); Barrows v. Jackson, 346 U. S.
249 (1953)); see Craig v. Boren, 429 U. S. 190 (1976). Beyond
these examples—none of which is implicated here—we have
not looked favorably upon third-party standing. See, e. g.,
Conn v. Gabbert, 526 U. S. 286, 292–293 (1999) (rejecting
an attorney’s attempt to adjudicate the rights of a client).
With this in mind, we turn to apply our “close relationship”
and “hindrance” criteria to the facts before us.

The attorneys in this case invoke the attorney-client re-
lationship to demonstrate the requisite closeness. Specifi-
cally, they rely on a future attorney-client relationship with
as yet unascertained Michigan criminal defendants “who will
request, but be denied, the appointment of appellate counsel,
based on the operation” of the statute. App. 17a, ¶ 37 (Com-
plaint). In two cases, we have recognized an attorney-client
relationship as suffiicient to confer third-party standing.
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See Caplin & Drysdale, Chartered v. United States, 491 U. S.
617 (1989); Department of Labor v. Triplett, 494 U. S. 715
(1990). In Caplin & Drysdale, Chartered v. United States,
supra, we granted a law firm third-party standing to chal-
lenge a drug forfeiture statute by invoking the rights of an
existing client. Id., at 624, n. 3. This existing attorney-
client relationship is, of course, quite distinct from the hypo-
thetical attorney-client relationship posited here.

In Department of Labor v. Triplett, supra, we dealt with
the Black Lung Benefits Act of 1972, which prohibited attor-
neys from accepting fees for representing claimants, unless
such fees were approved by the appropriate agency or court.
30 U. S. C. § 932(a) (1982 ed., Supp. V). An attorney, George
Triplett, violated the Act and its implementing regulations
by agreeing to represent claimants for 25% of any award
obtained and then collecting those fees without the required
approval. The state bar disciplined Triplett, and we allowed
Triplett third-party standing to invoke the due process
rights of the claimants to challenge the fee restriction that
resulted in his punishment. 494 U. S., at 720–721. Triplett
is different from this case on two levels. First, Triplett falls
within that class of cases where we have “allowed standing
to litigate the rights of third parties when enforcement of
the challenged restriction against the litigant would result
indirectly in the violation of third parties’ rights.” Warth v.
Seldin, supra, at 510 (emphasis added). Second, and similar
to Caplin & Drysdale, Triplett involved the representation
of known claimants. The attorneys before us do not have a
“close relationship” with their alleged “clients”; indeed, they
have no relationship at all.

We next consider whether the attorneys have demon-
strated that there is a “hindrance” to the indigents’ advanc-
ing their own constitutional rights against the Michigan
scheme. Powers v. Ohio, supra, at 411. It is uncontested
that an indigent denied appellate counsel has open avenues
to argue that denial deprives him of his constitutional rights.
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He may seek leave to challenge that denial in the Michigan
Court of Appeals and, if denied, seek leave in the Michigan
Supreme Court. See Mich. Comp. Laws Ann. § 770.3 (West
Supp. 2004). He then may seek a writ of certiorari in this
Court. See 28 U. S. C. § 1257(a). Beyond that, there exists
both state and federal collateral review. See Mich. Rule
Crim. Proc. 6.500 (2004); 28 U. S. C. § 2254.

The attorneys argue that, without counsel, these avenues
are effectively foreclosed to indigents. They claim that un-
sophisticated, pro se criminal defendants could not satisfy
the necessary procedural requirements, and, if they did, they
would be unable to coherently advance the substance of their
constitutional claim.

That hypothesis, however, was disproved in the Michigan
courts, see, e. g., People v. Jackson, 463 Mich. 949, 620 N. W.
2d 528 (2001) (pro se defendant sought leave to appeal denial
of appointment of appellate counsel to the Michigan Court of
Appeals and the Michigan Supreme Court); People v. Wil-
kins, 463 Mich. 949, 620 N. W. 2d 528 (2001) (same), and this
Court, see Pet. for Cert. in Halbert v. Michigan, O. T. 2004,
No. 03–10198 (pending request for writ of certiorari by a
pro se defendant challenging the denial of appellate counsel).
While we agree that an attorney would be valuable to a
criminal defendant challenging the constitutionality of the
scheme, we do not think that the lack of an attorney here
is the type of hindrance necessary to allow another to as-
sert the indigent defendants’ rights. See Powers v. Ohio,
supra, at 411.

We also are unpersuaded by the attorneys’ “hindrance”
argument on a more fundamental level. If an attorney is all
that the indigents need to perfect their challenge in state
court and beyond, one wonders why the attorneys asserting
this § 1983 action did not attend state court and assist them.
We inquired into this question at oral argument but did not
receive a satisfactory answer. See Tr. of Oral Arg. 28–29,
35–40. It is a fair inference that the attorneys and the three
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indigent plaintiffs that filed this § 1983 action did not want
to allow the state process to take its course. Rather, they
wanted a federal court to short circuit the State’s adjudica-
tion of this constitutional question. That is precisely what
they got.

“[F]ederal and state courts are complementary systems
for administering justice in our Nation. Cooperation and
comity, not competition and conflict, are essential to the fed-
eral design.” Ruhrgas AG v. Marathon Oil Co., 526 U. S., at
586. The doctrine of Younger v. Harris, 401 U. S. 37 (1971),
reinforces our federal scheme by preventing a state criminal
defendant from asserting ancillary challenges to ongoing
state criminal procedures in federal court. Id., at 54–55.

In this case, the three indigent criminal defendants who
were originally plaintiffs in this § 1983 action were appropri-
ately dismissed under Younger. As the Court of Appeals
unanimously recognized, they had ongoing state criminal
proceedings and ample avenues to raise their constitutional
challenge in those proceedings.3 333 F. 3d, at 690–691.
There also was no extraordinary circumstance requiring fed-
eral intervention. Ibid. An unwillingness to allow the
Younger principle to be thus circumvented is an additional
reason to deny the attorneys third-party standing.4

3 The Court of Appeals suggested, however, that adverse Michigan prec-
edent on the merits of the constitutional claim made any resort to the
state courts futile and thus justified the attorneys’ sally into federal court.
333 F. 3d, at 695. But forum shopping of this kind is not a basis for
third-party standing. See, e. g., Caplin & Drysdale, Chartered v. United
States, 491 U. S. 617, 624, n. 3 (1989).

4 The mischief that resulted from allowing the attorneys to circumvent
Younger is telling. By the time the Michigan Supreme Court had a
chance to rule on even the prestatutory practice, see People v. Bulger, 462
Mich. 495, 614 N. W. 2d 103 (July 18, 2000) (holding the practice constitu-
tional), the Federal District Court had ruled the prestatutory practice and
the impending statute itself unconstitutional. 114 F. Supp. 2d 603, 622
(ED Mich., Mar. 31, 2000). It also had issued an injunction against all
Michigan judges, instructing them to appoint counsel (regardless of what
their own Supreme Court said). 114 F. Supp. 2d 622 (ED Mich., June 30,
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In sum, we hold that the attorneys do not have third-party
standing to assert the rights of Michigan indigent defendants
denied appellate counsel. We agree with the dissenting
opinion in the Court of Appeals that “it would be a short
step from the . . . grant of third-party standing in this case
to a holding that lawyers generally have third-party stand-
ing to bring in court the claims of future unascertained cli-
ents.” 5 333 F. 3d, at 709 (Rogers, J., concurring in part and
dissenting in part).

The judgment of the Court of Appeals is therefore re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

Justice Thomas, concurring.

That this case is even remotely close demonstrates that
our third-party standing cases have gone far astray. We
have granted third-party standing in a number of cases to
litigants whose relationships with the directly affected indi-
viduals were at best remote. We have held, for instance,
that beer vendors have standing to raise the rights of their
prospective young male customers, see Craig v. Boren, 429
U. S. 190, 192–197 (1976); that criminal defendants have
standing to raise the rights of jurors excluded from service,

2000). Thus, the Federal District Court effectively trumped the Michigan
Supreme Court’s ruling; caused unnecessary conflict between the federal
and state courts; and caused confusion among Michigan judges attempting
to implement these conflicting commands.

5 As Judge Rogers explained, the lawyer would have to make a credible
claim that a challenged regulation would affect his income to satisfy Arti-
cle III; after that, however, the possibilities would be endless. 333 F. 3d,
at 709. A medical malpractice attorney could assert an abstract, general-
ized challenge to tort reform statutes by asserting the rights of some
hypothetical malpractice victim (or victims) who might sue. Id., at 710.
An attorney specializing in Social Security cases could challenge imple-
mentation of a new regulation by asserting the rights of some hypothetical
claimant (or claimants). Ibid. And so on.
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see Powers v. Ohio, 499 U. S. 400, 410–416 (1991); that sellers
of mail-order contraceptives have standing to assert the
rights of potential customers, see Carey v. Population Serv-
ices Int’l, 431 U. S. 678, 682–684 (1977); that distributors of
contraceptives to unmarried persons have standing to liti-
gate the rights of the potential recipients, Eisenstadt v.
Baird, 405 U. S. 438, 443–446 (1972); and that white sellers
of land have standing to litigate the constitutional rights of
potential black purchasers, see Barrows v. Jackson, 346 U. S.
249, 254–258 (1953). I agree with the Court that “[t]he at-
torneys before us do not have a ‘close relationship’ with their
alleged ‘clients’; indeed, they have no relationship at all.”
Ante, at 131. The Court of Appeals understandably could
have thought otherwise, given how generously our prece-
dents have awarded third-party standing.

It is doubtful whether a party who has no personal consti-
tutional right at stake in a case should ever be allowed to
litigate the constitutional rights of others. Before Truax v.
Raich, 239 U. S. 33, 38–39 (1915), and Pierce v. Society of
Sisters, 268 U. S. 510, 535–536 (1925), this Court adhered to
the rule that “[a] court will not listen to an objection made
to the constitutionality of an act by a party whose rights
it does not affect and who has therefore no interest in defeat-
ing it.” Clark v. Kansas City, 176 U. S. 114, 118 (1900) (in-
ternal quotation marks omitted).* This made sense. Liti-
gants who have no personal right at stake may have very
different interests from the individuals whose rights they
are raising. Moreover, absent a personal right, a litigant
has no cause of action (or defense), and thus no right to relief.
It may be too late in the day to return to this traditional
view. But even assuming it makes sense to grant litigants

*See also Tyler v. Judges of Court of Registration, 179 U. S. 405, 406–
407 (1900); Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 207, 220
(1903); Owings v. Norwood’s Lessee, 5 Cranch 344, 348 (1809) (Marshall,
C. J.); In re Wellington, 33 Mass. 87, 96 (1834) (Shaw, C. J.); Barrows v.
Jackson, 346 U. S. 249, 264–266, and n. 6 (1953) (Vinson, C. J., dissenting).
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third-party standing in at least some cases, it is more doubt-
ful still whether third-party standing should sweep as
broadly as our cases have held that it does.

Because the Court’s opinion is a reasonable application of
our precedents, I join it in full.

Justice Ginsburg, with whom Justice Stevens and
Justice Souter join, dissenting.

Plaintiffs-respondents Arthur M. Fitzgerald and Michael
D. Vogler are Michigan attorneys who have routinely re-
ceived appointments to represent defendants in state-court
criminal appeals, including appeals from plea-based convic-
tions. They assert third-party standing to challenge a state
law limiting an indigent’s right to counsel: As codified in
Mich. Comp. Laws Ann. § 770.3a(1) (West 2000), the chal-
lenged law prescribes that most indigents

“who plea[d] guilty, guilty but mentally ill, or nolo con-
tendere shall not have appellate counsel appointed for
review of the defendant’s conviction or sentence.”

The attorneys before us emphasize that indigent defendants
generally are unable to navigate the appellate process pro
se. In view of that reality, the attorneys brought this action
under 42 U. S. C. § 1983, to advance indigent defendants’ con-
stitutional right to counsel’s aid in pursuing appeals from
plea-based convictions.

“Ordinarily,” attorneys Fitzgerald and Vogler acknowl-
edge, “one may not claim standing . . . to vindicate the consti-
tutional rights of [a] third party.” Barrows v. Jackson, 346
U. S. 249, 255 (1953). The Court has recognized exceptions
to the general rule, however, when certain circumstances
combine: (1) “The litigant [has] suffered an ‘injury in fact,’ . . .
giving him or her a ‘sufficiently concrete interest’ in the out-
come of the issue in dispute”; (2) “the litigant [has] a close
relation to the third party”; and (3) “there [exists] some hin-
drance to the third party’s ability to protect his or her own
interests.” Powers v. Ohio, 499 U. S. 400, 411 (1991) (quot-



543US1 Unit: $$U8 [03-07-07 08:22:53] PAGES PGT: OPIN

137Cite as: 543 U. S. 125 (2004)

Ginsburg, J., dissenting

ing Singleton v. Wulff, 428 U. S. 106, 112 (1976)). The first
requirement is of a different order than the second and third,
for whether a litigant meets the constitutional prescription
of injury in fact determines whether his suit is “a case or
controversy subject to a federal court’s Art. III jurisdiction.”
Ibid. By contrast, the close relation and hindrance criteria
are “prudential considerations,” Secretary of State of Md. v.
Joseph H. Munson Co., 467 U. S. 947, 955 (1984), “judge made
rule[s] . . . fashion[ed] for our own governance,” id., at 972
(Stevens, J., concurring). Our precedent leaves scant room
for doubt that attorneys Fitzgerald and Vogler have shown
both injury in fact, and the requisite close relation to indi-
gent defendants who seek the assistance of counsel to appeal
from plea-based convictions. I conclude, as well, that those
attorneys have demonstrated a formidable hindrance to the
indigents’ ability to proceed without the aid of counsel.

As to injury in fact, attorneys Fitzgerald and Vogler al-
leged in their complaint that Mich. Comp. Laws Ann. § 770.3a
would cause them direct economic loss because it will “re-
duc[e] the number of cases in which they could be appointed
and paid as assigned appellate counsel.” App. 16a. This al-
legation is hardly debatable. The Michigan system for as-
signing appellate attorneys to indigent defendants operates
on a strict rotation. With fewer cases to be assigned under
the new statute, the pace of the rotation would slow, and
Fitzgerald and Vogler, who are on the rosters for assign-
ment, would earn less for representation of indigent appel-
lants than they earned in years prior to the cutback on
state-funded appeals.1

1 True, in several cases in which third-party standing was upheld on the
basis of economic injury, the law in question proscribed conduct in which
the challenger sought to engage. See, e. g., Craig v. Boren, 429 U. S. 190,
192–194 (1976) (beer vendor prohibited from selling 3.2% beer to males
aged 18–21). Our decisions confirm, however, that a plaintiff ’s exposure
to an enforcement action is not essential to an injury-in-fact determina-
tion. See Singleton v. Wulff, 428 U. S. 106 (1976); Pierce v. Society of
Sisters, 268 U. S. 510 (1925).
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In Singleton, 428 U. S. 106, two physicians challenged
state restrictions imposed on funding for abortions. Eight
Members of this Court determined that the physicians had
adequately alleged concrete injury: “If the physicians pre-
vail[ed] in their suit . . . they [would] then receive
payment . . . [and t]he State (and Federal Government)
[would] be out of pocket by the amount of the payments.”
Id., at 113; see id., at 122–123 (Powell, J., concurring as to
injury in fact). Inescapably, the same reasoning applies to
attorneys Fitzgerald and Vogler. They have alleged their
past, state-paid representation of indigent defendants in ap-
peals from plea-based convictions, and their aim to continue
such representation in the future. As in Singleton, they
will suffer injury “concrete and particularized[,] . . . actual
or imminent, not conjectural or hypothetical,” Friends of
Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc.,
528 U. S. 167, 180 (2000), if Michigan’s statute holds sway.
See generally R. Fallon, D. Meltzer, & D. Shapiro, Hart and
Wechsler’s The Federal Courts and the Federal System 177–
178, and n. 5 (5th ed. 2003).

Nor, under our precedent, should attorneys Fitzgerald and
Vogler encounter a “close relation” shoal. Our prior deci-
sions do not warrant the distinction between an “existing”
relationship and a “hypothetical” relationship that the Court
advances today. Ante, at 131. See, e. g., Carey v. Popula-
tion Services Int’l, 431 U. S. 678, 683 (1977) (corporate dis-
tributor of contraceptives could challenge state law limiting
sale of its products, “not only in its own right but also on
behalf of its potential customers” (emphasis added)); Gris-
wold v. Connecticut, 381 U. S. 479, 481 (1965) (noting that in
Pierce v. Society of Sisters, 268 U. S. 510 (1925), “the owners
of private schools were entitled to assert the rights of poten-
tial pupils and their parents,” and in Barrows, “a white
defendant . . . was allowed to raise . . . the rights of prospec-
tive Negro purchasers” (emphases added)).
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Without suggesting that the timing of a relationship is key,
the Court’s decisions have focused on the character of the
relationship between the litigant and the rightholder. See
Munson, 467 U. S., at 973 (Stevens, J., concurring) (propri-
ety of third-party standing depends on “the nature of the
relationship”). Singleton, for example, acknowledged the
significant bond between physician and patient. See 428
U. S., at 117 (plurality opinion) (“[T]he physician is uniquely
qualified to litigate the constitutionality of the State’s inter-
ference with, or discrimination against, [the abortion] deci-
sion.”).2 Similarly, this Court has twice recognized, in the
third-party standing context, that the attorney-client rela-
tionship is of “special consequence.” See Caplin & Drys-
dale, Chartered v. United States, 491 U. S. 617, 623–624, n. 3
(1989); Department of Labor v. Triplett, 494 U. S. 715, 720
(1990).3 Moreover, the Court has found an adequate “rela-
tion” between litigants alleging third-party standing and
those whose rights they seek to assert when nothing more
than a buyer-seller connection was at stake. See Carey, 431
U. S., at 683; Craig v. Boren, 429 U. S. 190, 195 (1976).

Thus, as I see it, this case turns on the last of the three
third-party standing inquiries, here, the existence of an im-
pediment to the indigent defendants’ effective assertion of
their own rights through litigation. I note first that the
Court has approached this requirement with a degree of elas-
ticity. See id., at 216 (Burger, C. J., dissenting) (males be-
tween the ages of 18 and 21 who sought to purchase 3.2%
beer faced no serious obstacle to asserting their own rights).
The hindrance faced by a rightholder need only be “genuine,”

2 There can be little doubt that the plurality in Singleton would have
recognized third-party standing even if the physicians had just opened
their clinic at the time they commenced suit.

3 Conn v. Gabbert, 526 U. S. 286 (1999), see ante, at 130, is not instruc-
tive. There, the plaintiff-attorney failed to assert his own injury in fact,
526 U. S., at 289–292, and thus, a fortiori, could not assert third-party
standing, id., at 292–293.
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not “insurmountable.” Singleton, 428 U. S., at 116–117 (plu-
rality opinion); see also Munson, 467 U. S., at 956 (“Where
practical obstacles prevent a party from asserting rights on
behalf of itself . . . the Court has recognized [third-party
standing].”). Even assuming a requirement with more
starch than the Court has insisted upon in prior decisions,
this case satisfies the “impediment” test.

To determine whether the indigent defendants are im-
peded from asserting their own rights, one must recognize
the incapacities under which these defendants labor and the
complexity of the issues their cases may entail. According
to the Department of Justice, approximately eight out of ten
state felony defendants use court-appointed lawyers. U. S.
Dept. of Justice, Bureau of Justice Statistics, C. Harlow, De-
fense Counsel in Criminal Cases 1, 5 (Nov. 2000), available
at http://www.ojp.usdoj.gov/ bjs/pub/pdf/dccc.pdf (all Internet
materials as visited Dec. 8, 2004, and available in Clerk of
Court’s case file). Approximately 70% of indigent defend-
ants represented by appointed counsel plead guilty, and 70%
of those convicted are incarcerated. Id., at 6 (Tables 10–11).
It is likely that many of these indigent defendants, in com-
mon with 68% of the state prison population, did not com-
plete high school, U. S. Dept. of Justice, Bureau of Justice
Statistics, C. Harlow, Education and Correctional Popula-
tions 1 (Jan. 2003), available at http://www.ojp.usdoj.gov/ bjs/
pub/pdf/ecp.pdf, and many lack the most basic literacy skills,
U. S. Dept. of Ed., National Center for Education Statistics,
Literacy Behind Prison Walls xviii, 10, 17 (Oct. 1994) (NCES
1994–102), available at http://nces.ed.gov/pubs94/94102.pdf.
A Department of Education study found that about seven
out of ten inmates fall in the lowest two out of five levels of
literacy—marked by an inability to do such basic tasks as
write a brief letter to explain an error on a credit card bill,
use a bus schedule, or state in writing an argument made in
a lengthy newspaper article. Id., at 10, App. A (Interpret-
ing the Literacy Scales). An inmate so handicapped surely
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does not possess the skill necessary to pursue a competent
pro se appeal.

These indigent and poorly educated defendants face ap-
peals from guilty pleas often no less complex than other ap-
peals. An indigent defendant who pleads guilty may still
raise on appeal

“constitutional defects that are irrelevant to his factual
guilt, double jeopardy claims requiring no further fac-
tual record, jurisdictional defects, challenges to the suf-
ficiency of the evidence at the preliminary examination,
preserved entrapment claims, mental competency
claims, factual basis claims, claims that the state had no
right to proceed in the first place, including claims that
a defendant was charged under an inapplicable statute,
and claims of ineffective assistance of counsel.” People
v. Bulger, 462 Mich. 495, 561, 614 N. W. 2d 103, 133–134
(2000) (Cavanagh, J., dissenting) (citations omitted).

The indigent defendant pursuing his own appeal must also
navigate Michigan’s procedures for seeking leave to appeal
after sentencing on a guilty plea. Michigan’s stated Rule
requires a defendant to file an application for appeal within
21 days after entry of the judgment. Mich. Rule App. Proc.
7.205(A) (2004). The defendant must submit five copies of
the application “stating the date and nature of the judgment
or order appealed from; concisely reciting the appellant’s
allegations of error and the relief sought; [and] setting forth
a concise argument . . . in support of the appellant’s posi-
tion on each issue.” Rule 7.205(B)(1). The State Court
Administrative Office has furnished a three-page form
application accompanied by two pages of instructions for
defendants seeking leave to appeal after sentencing on a
guilty plea. But this form is unlikely to provide adequate
aid to an indigent and poorly educated defendant. The form
requires entry of such information as “charge code(s), MCL
citation/PACC Code,” asks the applicant to state the issues
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and facts relevant to the appeal, and then requires the ap-
plicant to “state the law that supports your position and ex-
plain how the law applies to the facts of your case.” Appli-
cation for Leave to Appeal After Sentencing on Plea of
Guilty or Nolo Contendere, http://courts.michigan.gov/scao/
courtforms/appeals/cc405.pdf (rev. Oct. 2003). This last task
would not be onerous for an applicant familiar with law
school examinations, but it is a tall order for a defendant of
marginal literacy.4

The Court, agreeing with Judge Rogers’ dissent from the
en banc Sixth Circuit decision, writes that recognizing
third-party standing here would allow lawyers generally to
assert standing to champion their potential clients’ rights.
Ante, at 134, n. 5. For example, a medical malpractice attor-
ney could challenge a tort reform statute on behalf of a fu-
ture client or a Social Security lawyer could challenge new
regulations. Ibid.; Tesmer v. Granholm, 333 F. 3d 683, 709–
710 (CA6 2003). In such cases, however, in marked contrast
to the instant case, the persons directly affected—malprac-
tice plaintiffs or benefits claimants—would face no unusual
obstacle in securing the aid of counsel to attack the disad-
vantageous statutory or regulatory change. There is no
cause, therefore, to allow an attorney to challenge the
benefit- or award-reducing provision in a suit brought in the
attorney’s name. The party whose interests the provision
directly impacts can instead mount the challenge with the
aid of counsel.

This case is “unusual because it is the deprivation of coun-
sel itself that prevents indigent defendants from protecting

4 The rare case of an unusually effective pro se defendant is the excep-
tion that proves the rule: The Court identifies three Michigan defendants
who pursued right-to-counsel claims pro se. Ante, at 132. The fact that
a handful of pro se defendants has brought claims shows neither that the
run-of-the-mine defendant can successfully navigate state procedures nor
that he can effectively represent himself on the merits.
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their right to counsel.” Brief for National Association of
Criminal Defense Lawyers et al. as Amici Curiae 17. The
challenged statute leaves indigent criminal defendants with-
out the aid needed to gain access to the appellate forum
and thus without a viable means to protect their rights.
Cf. Evitts v. Lucey, 469 U. S. 387, 393 (1985) (“[T]he services
of a lawyer will for virtually every layman be necessary to
present an appeal in a form suitable for appellate consider-
ation on the merits.”).

The Court is “unpersuaded by the attorneys’ ‘hindrance’
argument,” ante, at 132, in the main, because it sees a clear
path for Fitzgerald and Vogler: They could have “attend[ed]
state court and assist[ed] [indigent defendants,]” ibid. Had
the attorneys taken this course, hundreds, perhaps thou-
sands, of criminal defendants would have gone uncounseled
while the attorneys afforded assistance to a few individuals.
In order to protect the rights of all indigent defendants, the
attorneys sought prospective classwide relief to prevent the
statute from taking effect. See Tr. of Oral Arg. 41 (“The
problem was we had to file this litigation before the statute
went into effect because once the statute went into effect,
thousands of Michigan indigents would be denied the right
to counsel every year and would suffer probably irreparable
damage to their right to appeal.”).

This case implicates none of the concerns underlying the
Court’s prudential criteria. The general prohibition against
third-party standing “ ‘frees the Court not only from unnec-
essary pronouncement on constitutional issues, but also from
premature interpretations of statutes in areas where their
constitutional application might be cloudy,’ and it assures the
court that the issues before it will be concrete and sharply
presented.” Munson, 467 U. S., at 955 (quoting United
States v. Raines, 362 U. S. 17, 22 (1960); citation omitted).
Attorneys Fitzgerald and Vogler have “properly . . . frame[d]
the issues and present[ed] them with the necessary adversar-
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ial zeal,” 467 U. S., at 956, and whether the indigent defend-
ants whose rights they assert are entitled to counsel is a
question fully ripe for resolution.5

The Court concludes that the principle of Younger v. Har-
ris, 401 U. S. 37 (1971), “is an additional reason to deny the
attorneys third-party standing.” Ante, at 133. Whether
a federal court should abstain under Younger is, of course,
distinct from whether a party has standing to sue. See
401 U. S., at 41–42 (dismissing three appellees on stand-
ing grounds before addressing the abstention question).
Younger “[has] little force in the absence of a pending state
proceeding.” Steffel v. Thompson, 415 U. S. 452, 462 (1974)
(quoting Lake Carriers’ Assn. v. MacMullan, 406 U. S. 498,
509 (1972)). “When no state criminal proceeding is pending
at the time the federal complaint is filed, federal intervention
does not result in duplicative legal proceedings or disruption
of the state criminal justice system; nor can federal interven-
tion, in that circumstance, be interpreted as reflecting nega-
tively upon the state court’s ability to enforce constitutional
principles.” 415 U. S., at 462; accord Doran v. Salem Inn,
Inc., 422 U. S. 922, 930 (1975). Attorneys Fitzgerald and
Vogler filed this suit before the Michigan statute took effect.
At that time, no state criminal proceeding governed by the
statute existed with which this suit could interfere.6

In sum, this case presents an unusual if not unique case of
defendants facing near-insurmountable practical obstacles to
protecting their rights in the state forum: First, it is the
deprivation of counsel itself that prevents indigent defend-

5 Considerations of economy—the parties have fully briefed and argued
this case—also favor reaching the merits.

6 I agree with the Court that Younger would force the indigent defend-
ants to pursue their claims in state court, as Younger has a stricter imped-
iment requirement than the third-party standing doctrine. Younger v.
Harris, 401 U. S. 37, 53 (1971) (requiring “extraordinary circumstances”
before allowing federal intervention).
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ants, many of whom are likely to be unsophisticated and
poorly educated, from protecting their rights; second, the
substantive issues that such defendants could raise in an ap-
peal are myriad and often complicated; and third, the proce-
dural requirements for an appeal after a guilty plea are not
altogether indigent-user friendly. The exposure of impecu-
nious defendants to these access-to-appeal blockages in state
court makes the need for this suit all the more compelling.

* * *

For the reasons stated, I would affirm the en banc Sixth
Circuit decision that attorneys Fitzgerald and Vogler have
standing to maintain the instant action and would proceed
to the merits of the controversy.
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DEVENPECK et al. v. ALFORD

certiorari to the united states court of appeals for
the ninth circuit

No. 03–710. Argued November 8, 2004—Decided December 13, 2004

Believing that respondent was impersonating a police officer, petitioner
Haner, a Washington State Patrol officer, pursued and pulled over re-
spondent’s vehicle. While questioning respondent at the scene, peti-
tioner Devenpeck, Haner’s supervisor, discovered that respondent was
taping their conversation and arrested him for violating the State’s Pri-
vacy Act. The state trial court subsequently dismissed the charge.
Respondent then filed this suit in federal court, claiming, among other
things, that his arrest violated the Fourth and Fourteenth Amendments.
The District Court denied petitioners qualified immunity, and the case
went to trial. The jury was instructed, inter alia, that respondent had
to establish lack of probable cause to arrest, and that taping police at a
traffic stop was not a crime in Washington. The jury found for petition-
ers. The Ninth Circuit reversed, based in part on its conclusion that
petitioners could not have had probable cause to arrest. It rejected
petitioners’ claim that there was probable cause to arrest for imperson-
ating and for obstructing a law enforcement officer, because those of-
fenses were not “closely related” to the offense invoked by Devenpeck
at the time of arrest.

Held:
1. A warrantless arrest by a law officer is reasonable under the

Fourth Amendment if, given the facts known to the officer, there is
probable cause to believe that a crime has been or is being committed.
The Ninth Circuit’s additional limitation—that the offense establishing
probable cause must be “closely related” to, and based on the same con-
duct as, the offense the arresting officer identifies at the time of arrest—
is inconsistent with this Court’s precedent, which holds that an arresting
officer’s state of mind (except for facts that he knows) is irrelevant to
probable cause, see Whren v. United States, 517 U. S. 806, 812–815.
The “closely related offense” rule is also condemned by its perverse
consequences: It will not eliminate sham arrests but will cause officers
to cease providing reasons for arrest, or to cite every class of offense
for which probable cause could conceivably exist. Pp. 152–156.
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2. This Court will not decide in the first instance whether petitioners
lacked probable cause to arrest respondent for either obstructing or
impersonating an officer because the Ninth Circuit, having found those
offenses legally irrelevant, did not decide that question. P. 156.

333 F. 3d 972, reversed and remanded.

Scalia, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except Rehnquist, C. J., who took no part in the decision of
the case.

Maureen A. Hart, Senior Assistant Attorney General of
Washington, argued the cause for petitioners. With her on
the briefs were Christine O. Gregoire, Attorney General,
Robert K. Costello, Deputy Attorney General, William Berg-
gren Collins, Senior Assistant Attorney General, Michael P.
Lynch, and Eric A. Mentzer, Assistant Attorney General.

Deputy Attorney General Comey argued the cause for the
United States as amicus curiae urging reversal. On the
brief were Acting Solicitor General Clement, former Solici-
tor General Olson, Assistant Attorneys General Keisler and
Wray, Deputy Solicitor General Dreeben, John P. Elwood,
Joel M. Gershowitz, and Richard A. Olderman.

R. Stuart Phillips argued the cause and filed a brief for
respondent.*

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia et al. by Bill Lockyer, Attorney General of California, Manuel M.
Medeiros, State Solicitor, Robert R. Anderson, Chief Assistant Attorney
General, Mary Jo Graves, Senior Assistant Attorney General, Janet E.
Neeley, Supervising Deputy Attorney General, and Lee E. Seale and Pat-
rick J. Whalen, Deputy Attorneys General, by Anabelle Rodrı́guez, Secre-
tary of Justice of Puerto Rico, and by the Attorneys General for their
respective States as follows: Troy King of Alabama, M. Jane Brady of
Delaware, Mark J. Bennett of Hawaii, Lisa Madigan of Illinois, Steve
Carter of Indiana, Charles C. Foti, Jr., of Louisiana, J. Joseph Curran,
Jr., of Maryland, Thomas F. Reilly of Massachusetts, Michael A. Cox of
Michigan, Wayne Stenehjem of North Dakota, W. A. Drew Edmondson of
Oklahoma, Hardy Myers of Oregon, Gerald J. Pappert of Pennsylvania,
Henry McMaster of South Carolina, and Mark L. Shurtleff of Utah; for
the Center for the Community Interest by Miguel A. Estrada and Thomas
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Justice Scalia delivered the opinion of the Court.

This case presents the question whether an arrest is lawful
under the Fourth Amendment when the criminal offense for
which there is probable cause to arrest is not “closely re-
lated” to the offense stated by the arresting officer at the
time of arrest.

I
A

On the night of November 22, 1997, a disabled automobile
and its passengers were stranded on the shoulder of State
Route 16, a divided highway, in Pierce County, Washington.
Alford v. Haner, 333 F. 3d 972, 974 (CA9 2003); App. 94, 98.
Respondent Jerome Alford pulled his car off the road behind
the disabled vehicle, activating his “wig-wag” headlights
(which flash the left and right lights alternately). As he
pulled off the road, Officer Joi Haner of the Washington State
Patrol, one of the two petitioners here, passed the disabled
car from the opposite direction. 333 F. 3d, at 974. He
turned around to check on the motorists at the first opportu-
nity, and when he arrived, respondent, who had begun help-
ing the motorists change a flat tire, hurried back to his
car and drove away. Ibid. The stranded motorists asked
Haner if respondent was a “cop”; they said that respondent’s
statements, and his flashing, wig-wag headlights, had given
them that impression. Ibid.; App. 96. They also informed
Haner that as respondent hurried off he left his flashlight
behind. Id., at 97.

On the basis of this information, Haner radioed his super-
visor, Sergeant Gerald Devenpeck, the other petitioner here,
that he was concerned respondent was an “impersonator”

H. Dupree, Jr.; and for the National League of Cities et al. by Richard
Ruda and Andrew J. Pincus.

Jonathan D. Hacker and Pamela Harris filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
affirmance.
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or “wannabe cop.” Id., at 97–98. He pursued respondent’s
vehicle and pulled it over. 333 F. 3d, at 975. Through the
passenger-side window, Haner observed that respondent was
listening to the Kitsap County Sheriff ’s Office police fre-
quency on a special radio, and that handcuffs and a hand-held
police scanner were in the car. Ibid. These facts bolstered
Haner’s suspicion that respondent was impersonating a po-
lice officer. App. 106, 107. Haner thought, moreover, that
respondent seemed untruthful and evasive: He told Haner
that he had worked previously for the “State Patrol,” but
under further questioning, claimed instead to have worked
in law enforcement in Texas and at a shipyard. Ibid. He
claimed that his flashing headlights were part of a recently
installed car-alarm system, and acted as though he was un-
able to trigger the system; but during these feigned efforts
Haner noticed that respondent avoided pushing a button
near his knee, which Haner suspected (correctly) to be the
switch for the lights. 333 F. 3d, at 975; App. 108.

Sergeant Devenpeck arrived on the scene a short time
later. After Haner informed Devenpeck of the basis for his
belief that respondent had been impersonating a police offi-
cer, id., at 110, Devenpeck approached respondent’s vehicle
and inquired about the wig-wag headlights, 333 F. 3d, at 975.
As before, respondent said that the headlights were part of
his alarm system and that he did not know how to activate
them. App. 52, 138–139. Like Haner, Devenpeck was
skeptical of respondent’s answers. In the course of his ques-
tioning, Devenpeck noticed a tape recorder on the passenger
seat of respondent’s car, with the play and record buttons
depressed. 333 F. 3d, at 975. He ordered Haner to remove
respondent from the car, played the recorded tape, and found
that respondent had been recording his conversations with
the officers. Devenpeck informed respondent that he was
under arrest for a violation of the Washington Privacy Act,
Wash. Rev. Code § 9.73.030 (1994). 333 F. 3d, at 975; App.
144–145. Respondent protested that a State Court-of-
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Appeals decision, a copy of which he claimed was in his glove
compartment, permitted him to record roadside conversa-
tions with police officers. 333 F. 3d, at 975; App. 42, 67–68.
Devenpeck returned to his car, reviewed the language of the
Privacy Act, and attempted unsuccessfully to reach a prose-
cutor to confirm that the arrest was lawful. Id., at 151–154.
Believing that the text of the Privacy Act confirmed that
respondent’s recording was unlawful,1 he directed Officer
Haner to take respondent to jail. Id., at 154.

A short time later, Devenpeck reached by phone Mark
Lindquist, a deputy county prosecutor, to whom he re-
counted the events leading to respondent’s arrest. 333
F. 3d, at 975. The two discussed a series of possible criminal
offenses, including violation of the Privacy Act, impersonat-
ing a police officer, and making a false representation to an
officer. App. 177–178. Lindquist advised that there was
“clearly probable cause,” id., at 179, and suggested that re-
spondent also be charged with “obstructing a public servant”
“based on the runaround [he] gave [Devenpeck],” id., at 157.
Devenpeck rejected this suggestion, explaining that the
State Patrol does not, as a matter of policy, “stack charges”
against an arrestee. Id., at 157–158.

At booking, Haner charged respondent with violating the
State Privacy Act, id., at 32–33, and issued a ticket to re-
spondent for his flashing headlights under Wash. Rev. Code
§ 46.37.280(3) (1994), App. 24–25. Under state law, respond-
ent could be detained on the latter offense only for the
period of time “reasonably necessary” to issue a citation.

1 The relevant provision of the Washington Privacy Act states:
“Except as otherwise provided in this chapter, it shall be unlawful for

any individual, partnership, corporation, association, or the state of Wash-
ington, its agencies, and political subdivisions to intercept, or record
any . . . [p]rivate conversation, by any device electronic or otherwise de-
signed to record or transmit such conversation regardless how the device
is powered or actuated without first obtaining the consent of all the per-
sons engaged in the conversation.” Wash. Rev. Code § 9.73.030(1)(b)
(1994).
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§ 46.64.015. The state trial court subsequently dismissed
both charges. App. 10, 29.

B

Respondent filed suit against petitioners in Federal Dis-
trict Court. He asserted a federal cause of action under
Rev. Stat. § 1979, 42 U. S. C. § 1983, and a state cause of ac-
tion for unlawful arrest and imprisonment, both claims rest-
ing upon the allegation that petitioners arrested him without
probable cause in violation of the Fourth and Fourteenth
Amendments. 333 F. 3d, at 975. The District Court denied
petitioners’ motion for summary judgment on grounds of
qualified immunity, and the case proceeded to trial. Alford
v. Washington State Police, Case No. C99–5586RJB (WD
Wash., Nov. 30, 2000), App. to Pet. for Cert. 40a. The jury
was instructed that, for respondent to prevail on either his
federal- or state-law claim, he must demonstrate that peti-
tioners arrested him without probable cause, App. 199–201;
and that probable cause exists “if the facts and circumstances
within the arresting officer’s knowledge are sufficient to war-
rant a prudent person to conclude that the suspect has com-
mitted, is committing, or was about to commit a crime,” id.,
at 201. The jury was also instructed that, at the time of
respondent’s arrest, a State Court-of-Appeals decision, State
v. Flora, 68 Wash. App. 802, 845 P. 2d 1355 (1992), had clearly
established that respondent’s taping of petitioners was not a
crime, App. 202. And the jury was directed that it must
find for petitioners if a reasonable officer in the same circum-
stances would have believed respondent’s detention was law-
ful. Id., at 200. Respondent did not object to any of these
instructions. The jury returned a unanimous verdict in
favor of petitioners. 333 F. 3d, at 975. The District Court
denied respondent’s motion for judgment as a matter of law
or, in the alternative, a new trial, and respondent appealed.
Ibid.; App. to Pet. for Cert. 25a.
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A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed, finding “no evidence to support the jury’s ver-
dict,” 333 F. 3d, at 975. The majority concluded that peti-
tioners could not have had probable cause to arrest because
they cited only the Privacy Act charge and “[t]ape recording
officers conducting a traffic stop is not a crime in Washing-
ton.” Id., at 976. The majority rejected petitioners’ claim
that probable cause existed to arrest respondent for the of-
fenses of impersonating a law-enforcement officer, Wash.
Rev. Code § 9A.60.040(3) (1994), and obstructing a law-
enforcement officer, § 9A.76.020, because, it said, those of-
fenses were not “closely related” to the offense invoked by
Devenpeck as he took respondent into custody, 333 F. 3d, at
976–977. The majority also held that there was no evidence
to support petitioners’ claim of qualified immunity, since,
given the Washington Court of Appeals’ decision in Flora,
“no objectively reasonable officer could have concluded that
arresting [respondent] for taping the traffic stop was permis-
sible,” 333 F. 3d, at 979. Judge Gould dissented on the
ground that it was objectively reasonable for petitioners to
believe that respondent had violated the Privacy Act. See
id., at 980. We granted certiorari. 541 U. S. 987 (2004).

II

The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” In conformity
with the rule at common law, a warrantless arrest by a law
officer is reasonable under the Fourth Amendment where
there is probable cause to believe that a criminal offense has
been or is being committed. See United States v. Watson,
423 U. S. 411, 417–424 (1976); Brinegar v. United States, 338
U. S. 160, 175–176 (1949). Whether probable cause exists
depends upon the reasonable conclusion to be drawn from
the facts known to the arresting officer at the time of the
arrest. Maryland v. Pringle, 540 U. S. 366, 371 (2003). In
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this case, the Court of Appeals held that the probable-cause
inquiry is further confined to the known facts bearing upon
the offense actually invoked at the time of arrest, and that
(in addition) the offense supported by these known facts
must be “closely related” to the offense that the officer in-
voked. 333 F. 3d, at 976. We find no basis in precedent or
reason for this limitation.

Our cases make clear that an arresting officer’s state of
mind (except for the facts that he knows) is irrelevant to the
existence of probable cause. See Whren v. United States,
517 U. S. 806, 812–813 (1996) (reviewing cases); Arkansas v.
Sullivan, 532 U. S. 769 (2001) (per curiam). That is to say,
his subjective reason for making the arrest need not be the
criminal offense as to which the known facts provide proba-
ble cause. As we have repeatedly explained, “ ‘the fact that
the officer does not have the state of mind which is hypothe-
cated by the reasons which provide the legal justification for
the officer’s action does not invalidate the action taken as
long as the circumstances, viewed objectively, justify that
action.’ ” Whren, supra, at 813 (quoting Scott v. United
States, 436 U. S. 128, 138 (1978)). “[T]he Fourth Amend-
ment’s concern with ‘reasonableness’ allows certain actions
to be taken in certain circumstances, whatever the subjective
intent.” Whren, supra, at 814. “[E]venhanded law en-
forcement is best achieved by the application of objective
standards of conduct, rather than standards that depend
upon the subjective state of mind of the officer.” Horton v.
California, 496 U. S. 128, 138 (1990).

The rule that the offense establishing probable cause must
be “closely related” to, and based on the same conduct as,
the offense identified by the arresting officer at the time of
arrest is inconsistent with this precedent.2 Such a rule

2 At least one Court of Appeals has adopted a variation of the “closely
related offense” rule which looks not to the offense stated by the officer
at the time of arrest, but to the offense given by the officer at booking.
See Gassner v. Garland, 864 F. 2d 394, 398 (CA5 1989); but see Sheehy v.
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makes the lawfulness of an arrest turn upon the motivation
of the arresting officer—eliminating, as validating probable
cause, facts that played no part in the officer’s expressed
subjective reason for making the arrest, and offenses that
are not “closely related” to that subjective reason. See, e. g.,
Sheehy v. Plymouth, 191 F. 3d 15, 20 (CA1 1999); Trejo v.
Perez, 693 F. 2d 482, 485–486 (CA5 1982). This means that
the constitutionality of an arrest under a given set of known
facts will “vary from place to place and from time to time,”
Whren, supra, at 815, depending on whether the arresting
officer states the reason for the detention and, if so, whether
he correctly identifies a general class of offense for which
probable cause exists. An arrest made by a knowledgeable,
veteran officer would be valid, whereas an arrest made by a
rookie in precisely the same circumstances would not. We
see no reason to ascribe to the Fourth Amendment such arbi-
trarily variable protection.

Those who support the “closely related offense” rule say
that, although it is aimed at rooting out the subjective vice
of arrests made for the wrong reason, it does so by objective
means—that is, by reference to the arresting officer’s state-
ment of his reason. The same argument was made in
Whren, supra, in defense of the proposed rule that a traffic
stop can be declared invalid for malicious motivation when it
is justified only by an offense which standard police practice
does not make the basis for a stop. That rule, it was said,
“attempt[s] to root out subjective vices through objective
means,” id., at 814. We rejected the argument there, and
we reject it again here. Subjective intent of the arresting
officer, however it is determined (and of course subjective
intent is always determined by objective means), is simply

Plymouth, 191 F. 3d 15, 20 (CA1 1999) (holding that an arrest cannot be
justified by an offense given at booking when the offense asserted by the
officer at the time of arrest was not closely related). Most of our discus-
sion in this opinion, and our conclusion of invalidity, applies to this varia-
tion as well.
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no basis for invalidating an arrest. Those are lawfully ar-
rested whom the facts known to the arresting officers give
probable cause to arrest.

Finally, the “closely related offense” rule is condemned by
its perverse consequences. While it is assuredly good police
practice to inform a person of the reason for his arrest at the
time he is taken into custody, we have never held that to
be constitutionally required.3 Hence, the predictable conse-
quence of a rule limiting the probable-cause inquiry to of-
fenses closely related to (and supported by the same facts as)
those identified by the arresting officer is not, as respondent
contends, that officers will cease making sham arrests on the
hope that such arrests will later be validated, but rather that
officers will cease providing reasons for arrest. And even if
this option were to be foreclosed by adoption of a statutory
or constitutional requirement, officers would simply give
every reason for which probable cause could conceivably
exist.

The facts of this case exemplify the arbitrary conse-
quences of a “closely related offense” rule. Officer Haner’s
initial stop of respondent was motivated entirely by the sus-
picion that he was impersonating a police officer. App. 106.
Before pulling respondent over, Haner indicated by radio
that this was his concern; during the stop, Haner asked re-
spondent whether he was actively employed in law enforce-
ment and why his car had wig-wag headlights; and when
Sergeant Devenpeck arrived, Haner told him why he thought
respondent was a “wannabe cop,” id., at 98. In addition, in
the course of interrogating respondent, both officers became
convinced that he was not answering their questions truth-
fully and, with respect to the wig-wag headlights, that he

3 Even absent a requirement that an individual be informed of the reason
for arrest when he is taken into custody, he will not be left to wonder for
long. “[P]ersons arrested without a warrant must promptly be brought
before a neutral magistrate for a judicial determination of probable cause.”
County of Riverside v. McLaughlin, 500 U. S. 44, 53 (1991).
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was affirmatively trying to mislead them. Only after these
suspicions had developed did Devenpeck discover the taping,
place respondent under arrest, and offer the Privacy Act as
the reason. Because of the “closely related offense” rule,
Devenpeck’s actions render irrelevant both Haner’s devel-
oped suspicions that respondent was impersonating a po-
lice officer and the officers’ shared belief that respondent
obstructed their investigation. The outcome under the
“closely related offense” rule might well have been different
if Haner, rather than Devenpeck, had made the arrest, on the
stated basis of his suspicions; if Devenpeck had not abided
the county’s policy against stacking charges; or if either
officer had made the arrest without stating the grounds.
We have consistently rejected a conception of the Fourth
Amendment that would produce such haphazard results.
See Whren, 517 U. S., at 815.

* * *

Respondent contended below that petitioners lacked prob-
able cause to arrest him for obstructing a law-enforcement
officer or for impersonating a law-enforcement officer. Be-
cause the Court of Appeals held that those offenses were
legally irrelevant, it did not decide the question. We decline
to engage in this inquiry for the first time here. Accord-
ingly, we reverse the judgment of the Ninth Circuit and re-
mand the case for further proceedings consistent with this
opinion.

It is so ordered.

The Chief Justice took no part in the decision of this
case.
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COOPER INDUSTRIES, INC. v. AVIALL
SERVICES, INC.

certiorari to the united states court of appeals for
the fifth circuit

No. 02–1192. Argued October 6, 2004—Decided December 13, 2004

The enabling clause of § 113(f)(1) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as added
by the Superfund Amendments and Reauthorization Act of 1986
(SARA), provides that any person “may” seek contribution from any
other person liable or potentially liable under CERCLA § 107(a) “during
or following any civil action” under CERCLA § 106 (which authorizes
the Federal Government to compel responsible parties to clean up con-
taminated areas, see Key Tronic Corp. v. United States, 511 U. S. 809,
814), or CERCLA § 107(a) (which empowers the Government to recover
its response costs from potentially responsible persons (PRPs)). Sec-
tion 113(f)(1)’s saving clause provides: “Nothing in this subsection shall
diminish the right of any person to bring an action for contribution in
the absence of a civil action under” § 106 or § 107. SARA also created
a separate express right of contribution, § 113(f)(3)(B), for “[a] person
who has resolved its liability to the United States or a State for some
or all of a response action or for some or all of the costs of such action
in an administrative or judicially approved settlement.”

Cooper Industries, Inc., owned four Texas properties until 1981, when
it sold them to Aviall Services, Inc. After operating those sites for
several years, Aviall discovered that both it and Cooper had contami-
nated them when hazardous substances leaked into the ground and
ground water. Aviall notified the State of the contamination, but nei-
ther the State nor the Federal Government took judicial or administra-
tive measures to compel cleanup. Aviall cleaned up the properties
under the State’s supervision and sold them to a third party, but remains
contractually responsible for $5 million or more in cleanup costs. Aviall
filed this action against Cooper to recover such costs. The original
complaint asserted, inter alia, a claim for cost recovery under § 107(a)
and a separate claim for contribution under § 113(f)(1). Aviall later
amended the complaint to, among other things, combine its two
CERCLA claims into a single, joint claim that, pursuant to § 113(f)(1),
sought contribution from Cooper as a PRP under § 107(a). Granting
Cooper summary judgment, the District Court held that Aviall had
abandoned its freestanding § 107 claim, and that contribution under
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§ 113(f)(1) was unavailable because Aviall had not been sued under § 106
or § 107. The Fifth Circuit ultimately reversed, holding that § 113(f)(1)
allows a PRP to obtain contribution from other PRPs regardless of
whether the PRP has been sued under § 106 or § 107. The court rea-
soned in part that “may” in § 113(f)(1)’s enabling clause did not mean
“may only.”

Held: A private party who has not been sued under CERCLA § 106 or
§ 107(a) may not obtain contribution under § 113(f)(1) from other liable
parties. Pp. 165–171.

(a) Section 113(f)(1) does not authorize Aviall’s suit. This Court dis-
agrees with Aviall’s argument that the word “may” in § 113(f)(1)’s en-
abling clause should be read permissively, such that “during or follow-
ing” a civil action is one, but not the exclusive, instance in which a
person may seek contribution. First, the natural meaning of “may” in
this context is that it authorizes certain contribution actions that satisfy
the subsequent specified condition—i. e., those that occur “during or
following” a specified civil action—and no others. Second, reading
§ 113(f)(1) to authorize contribution actions at any time, regardless of
the existence of a § 106 or § 107(a) civil action, would render entirely
superfluous the section’s explicit “during or following” condition, as well
as § 113(f)(3)(B), which permits contribution actions after settlement.
This Court is loath to allow such a reading. See, e. g., Hibbs v. Winn,
542 U. S. 88, 101. Congress would not have bothered to specify condi-
tions under which a person may bring a contribution claim, and at the
same time allowed contribution actions absent those conditions. Sec-
tion 113(f)(1)’s saving clause does not change the Court’s conclusion.
That clause’s sole function is to clarify that § 113(f)(1) does nothing to
“diminish” any cause(s) of action for contribution that may exist in-
dependently of § 113(f)(1), thereby rebutting any presumption that the
express right of contribution provided by the enabling clause is the
exclusive contribution cause of action available to a PRP. The saving
clause, however, does not itself establish a cause of action, nor expand
§ 113(f)(1) to authorize contribution actions not brought “during or fol-
lowing” a § 106 or § 107(a) civil action, nor specify what causes of action
for contribution, if any, exist outside § 113(f)(1). Reading the clause to
authorize § 113(f)(1) contribution actions not just “during or following”
a civil action, but also before such an action, would again violate the
settled rule that the Court must, if possible, construe a statute to give
every word some operative effect. In light of provisions specifying
two 3-year limitations periods for contribution actions beginning at
the date of judgment, § 113(g)(3)(A), and at the date of settlement,
§ 113(g)(3)(B), the absence of any such provision for cases in which a
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judgment or settlement never occurs also supports the conclusion that,
to assert a contribution claim under § 113(f), a party must satisfy the
conditions of either § 113(f)(1) or § 113(f)(3)(B). Given the clear mean-
ing of CERCLA’s text, there is no need to resolve the parties’ dispute
about CERCLA’s purpose or to consult that purpose at all. See Oncale
v. Sundowner Offshore Services, Inc., 523 U. S. 75, 79. Because Aviall
has never been subject to a civil action under § 106 or § 107(a), it has no
§ 113(f)(1) claim. Pp. 165–168.

(b) The Court declines to address in the first instance Aviall’s claim
that it may recover costs under § 107(a)(4)(B) even though it is a PRP.
In view of the importance of the § 107 issue, the question whether Aviall
waived a freestanding § 107 claim, and the absence of briefing and deci-
sions by the courts below, this Court is not prepared to resolve the § 107
question solely on the basis of dictum in Key Tronic. Pp. 168–170.

(c) In addition, the Court declines to decide whether Aviall has an
implied right to contribution under § 107. To the extent that Aviall
chooses to frame its § 107 claim on remand as an implied right of contri-
bution (as opposed to a right of cost recovery), the Court notes that it
has visited the subject before, see, e. g., Texas Industries, Inc. v. Rad-
cliff Materials, Inc., 451 U. S. 630, 638–647, and that, in enacting
§ 113(f)(1), Congress explicitly recognized a particular set (claims “dur-
ing or following” the specified civil actions) of the contribution rights
previously implied by courts from provisions of CERCLA and the com-
mon law, cf. Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U. S.
11, 19. Pp. 170–171.

312 F. 3d 677, reversed and remanded.

Thomas, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, and Breyer, JJ., joined.
Ginsburg, J., filed a dissenting opinion, in which Stevens, J., joined,
post, p. 171.

William Bradford Reynolds argued the cause for peti-
tioner. With him on the briefs were Lisa K. Hsiao, Dale E.
Stephenson, and Allen A. Kacenjar.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were former Solicitor General Olson, Assistant Attorney
General Sansonetti, Deputy Solicitor General Hungar, Dep-
uty Assistant Attorney General Clark, and Paul S. Weiland.
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Richard O. Faulk argued the cause for respondent. With
him on the brief were Cynthia J. Bishop, Jeffrey M. Gaba,
Walter Dellinger, and Pamela Harris.*

Justice Thomas delivered the opinion of the Court.

Section 113(f)(1) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (CERCLA) 1

allows persons who have undertaken efforts to clean up
properties contaminated by hazardous substances to seek
contribution from other parties liable under CERCLA.
Section 113(f)(1) specifies that a party may obtain contribu-
tion “during or following any civil action” under CERCLA
§ 106 or § 107(a). The issue we must decide is whether a

*Briefs of amici curiae urging affirmance were filed for the State of
New York et al. by Eliot Spitzer, Attorney General of New York, Caitlin
J. Halligan, Solicitor General, Robert H. Easton, Assistant Solicitor Gen-
eral, and Peter H. Lehner, Karen R. Kaufmann, and Gordon J. Johnson,
Assistant Attorneys General, by Anabelle Rodrı́guez, Secretary of Justice
of Puerto Rico, and by the Attorneys General for their respective States
as follows: Terry Goddard of Arizona, Bill Lockyer of California, Ken
Salazar of Colorado, Richard Blumenthal of Connecticut, M. Jane Brady
of Delaware, Lisa Madigan of Illinois, Charles C. Foti, Jr., of Louisiana,
Thomas F. Reilly of Massachusetts, Michael A. Cox of Michigan, Jeremiah
W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Brian Sandoval
of Nevada, Wayne Stenehjem of North Dakota, Jim Petro of Ohio, W. A.
Drew Edmondson of Oklahoma, Gerald J. Pappert of Pennsylvania,
Patrick C. Lynch of Rhode Island, Henry McMaster of South Carolina,
Paul G. Summers of Tennessee, Christine O. Gregoire of Washington,
Peggy A. Lautenschlager of Wisconsin, and Patrick J. Crank of Wyoming;
for Atlantic Richfield Co. et al. by Joel M. Gross and Albert M. Cohen; for
ConocoPhillips Co. et al. by Richard P. Bress, John McGahren, David H.
Becker, and David L. Mulliken; for Lockheed Martin Corp. by Miguel A.
Estrada, Andrew S. Tulumello, and James R. Buckley; and for the Super-
fund Settlements Project et al. by Michael W. Steinberg, Harry M. Ng,
Ralph J. Colleli, Jr., Kenneth R. Meade, William R. Weissman, and Paul
D. Ackerman.

1 Section 113(f)(1) is codified at 42 U. S. C. § 9613(f)(1). We refer
throughout, for the most part, to sections of CERCLA rather than the
U. S. Code.
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private party who has not been sued under § 106 or § 107(a)
may nevertheless obtain contribution under § 113(f)(1) from
other liable parties. We hold that it may not.

I

Under CERCLA, 94 Stat. 2767, the Federal Government
may clean up a contaminated area itself, see § 104, or it may
compel responsible parties to perform the cleanup, see
§ 106(a). See Key Tronic Corp. v. United States, 511 U. S.
809, 814 (1994). In either case, the Government may re-
cover its response costs under § 107, 42 U. S. C. § 9607 (2000
ed. and Supp. I), the “cost recovery” section of CERCLA.
Section 107(a) lists four classes of potentially responsible
persons (PRPs) and provides that they “shall be liable” for,
among other things, “all costs of removal or remedial action
incurred by the United States Government . . . not inconsist-
ent with the national contingency plan.” § 107(a)(4)(A).2

Section 107(a) further provides that PRPs shall be liable for
“any other necessary costs of response incurred by any other
person consistent with the national contingency plan.”
§ 107(a)(4)(B).

After CERCLA’s enactment in 1980, litigation arose over
whether § 107, in addition to allowing the Government and
certain private parties to recover costs from PRPs, also al-
lowed a PRP that had incurred response costs to recover
costs from other PRPs. More specifically, the question was
whether a private party that had incurred response costs,
but that had done so voluntarily and was not itself subject
to suit, had a cause of action for cost recovery against other
PRPs. Various courts held that § 107(a)(4)(B) and its prede-
cessors authorized such a cause of action. See, e. g., Wick-
land Oil Terminals v. Asarco, Inc., 792 F. 2d 887, 890–892

2 The national contingency plan specifies procedures for preparing and
responding to contaminations and was promulgated by the Environmental
Protection Agency (EPA) pursuant to CERCLA § 105, 42 U. S. C. § 9605
(2000 ed. and Supp. I). The plan is codified at 40 CFR pt. 300 (2004).
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(CA9 1986); Walls v. Waste Resource Corp., 761 F. 2d 311,
317–318 (CA6 1985); Philadelphia v. Stepan Chemical Co.,
544 F. Supp. 1135, 1140–1143 (ED Pa. 1982).

After CERCLA’s passage, litigation also ensued over the
separate question whether a private entity that had been
sued in a cost recovery action (by the Government or by
another PRP) could obtain contribution from other PRPs.
As originally enacted in 1980, CERCLA contained no provi-
sion expressly providing for a right of action for contribu-
tion. A number of District Courts nonetheless held that,
although CERCLA did not mention the word “contribution,”
such a right arose either impliedly from provisions of the
statute, or as a matter of federal common law. See, e. g.,
United States v. New Castle County, 642 F. Supp. 1258, 1263–
1269 (Del. 1986) (contribution right arises under federal com-
mon law); Colorado v. ASARCO, Inc., 608 F. Supp. 1484,
1486–1493 (Colo. 1985) (same); Wehner v. Syntex Agribusi-
ness, Inc., 616 F. Supp. 27, 31 (ED Mo. 1985) (contribution
right is implied from § 107(e)(2)). That conclusion was de-
batable in light of two decisions of this Court that refused to
recognize implied or common-law rights to contribution in
other federal statutes. See Texas Industries, Inc. v. Rad-
cliff Materials, Inc., 451 U. S. 630, 638–647 (1981) (refusing
to recognize implied or common-law right to contribution in
the Sherman Act or the Clayton Act); Northwest Airlines,
Inc. v. Transport Workers, 451 U. S. 77, 90–99 (1981) (refus-
ing to recognize implied or common-law right to contribution
in the Equal Pay Act of 1963 or Title VII of the Civil Rights
Act of 1964).

Congress subsequently amended CERCLA in the Super-
fund Amendments and Reauthorization Act of 1986 (SARA),
100 Stat. 1613, to provide an express cause of action for con-
tribution, codified as CERCLA § 113(f)(1):

“Any person may seek contribution from any other per-
son who is liable or potentially liable under section
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9607(a) of this title, during or following any civil action
under section 9606 of this title or under section 9607(a)
of this title. Such claims shall be brought in accordance
with this section and the Federal Rules of Civil Proce-
dure, and shall be governed by Federal law. In resolv-
ing contribution claims, the court may allocate response
costs among liable parties using such equitable factors
as the court determines are appropriate. Nothing in
this subsection shall diminish the right of any person to
bring an action for contribution in the absence of a civil
action under section 9606 of this title or section 9607
of this title.” Id., at 1647, as codified in 42 U. S. C.
§ 9613(f)(1).

SARA also created a separate express right of contribution,
§ 113(f)(3)(B), for “[a] person who has resolved its liability to
the United States or a State for some or all of a response
action or for some or all of the costs of such action in an
administrative or judicially approved settlement.” In short,
after SARA, CERCLA provided for a right to cost recovery
in certain circumstances, § 107(a), and separate rights to con-
tribution in other circumstances, §§ 113(f)(1), 113(f)(3)(B).3

II

This case concerns four contaminated aircraft engine
maintenance sites in Texas. Cooper Industries, Inc., owned
and operated those sites until 1981, when it sold them to
Aviall Services, Inc. Aviall operated the four sites for a
number of years. Ultimately, Aviall discovered that both it
and Cooper had contaminated the facilities when petroleum

3 In Key Tronic Corp. v. United States, 511 U. S. 809 (1994), we observed
that §§ 107 and 113 created “similar and somewhat overlapping” remedies.
Id., at 816. The cost recovery remedy of § 107(a)(4)(B) and the contribu-
tion remedy of § 113(f)(1) are similar at a general level in that they both
allow private parties to recoup costs from other private parties. But the
two remedies are clearly distinct.
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and other hazardous substances leaked into the ground and
ground water through underground storage tanks and spills.

Aviall notified the Texas Natural Resource Conservation
Commission (Commission) of the contamination. The Com-
mission informed Aviall that it was violating state environ-
mental laws, directed Aviall to clean up the site, and threat-
ened to pursue an enforcement action if Aviall failed to
undertake remediation. Neither the Commission nor the
EPA, however, took judicial or administrative measures to
compel cleanup.

Aviall cleaned up the properties under the State’s supervi-
sion, beginning in 1984. Aviall sold the properties to a third
party in 1995 and 1996, but remains contractually responsible
for the cleanup. Aviall has incurred approximately $5 mil-
lion in cleanup costs; the total costs may be even greater.
In August 1997, Aviall filed this action against Cooper in the
United States District Court for the Northern District of
Texas, seeking to recover cleanup costs. The original com-
plaint asserted a claim for cost recovery under CERCLA
§ 107(a), a separate claim for contribution under CERCLA
§ 113(f)(1), and state-law claims. Aviall later amended the
complaint, combining its two CERCLA claims into a single,
joint CERCLA claim. That claim alleged that, pursuant to
§ 113(f)(1), Aviall was entitled to seek contribution from
Cooper, as a PRP under § 107(a), for response costs and other
liability Aviall incurred in connection with the Texas facili-
ties.4 Aviall continued to assert state-law claims as well.

Both parties moved for summary judgment, and the Dis-
trict Court granted Cooper’s motion. The court held that

4 Aviall asserts that it framed its claim in the manner compelled by Fifth
Circuit precedent holding that a § 113 claim is a type of § 107 claim.
Geraghty & Miller, Inc. v. Conoco Inc., 234 F. 3d 917, 924 (2000); see also,
e. g., Centerior Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F. 3d 344,
349–353 (CA6 1998); Sun Co., Inc. v. Browning-Ferris, Inc., 124 F. 3d 1187,
1191 (CA10 1997); Pinal Creek Group v. Newmont Mining Corp., 118 F. 3d
1298, 1301–1302 (CA9 1997).



543US1 Unit: $U10 [03-06-07 13:03:11] PAGES PGT: OPIN

165Cite as: 543 U. S. 157 (2004)

Opinion of the Court

Aviall, having abandoned its § 107 claim, sought contribution
only under § 113(f)(1). The court held that § 113(f)(1) relief
was unavailable to Aviall because it had not been sued under
CERCLA § 106 or § 107. Having dismissed Aviall’s federal
claim, the court declined to exercise jurisdiction over the
state-law claims.

A divided panel of the Court of Appeals for the Fifth Cir-
cuit affirmed. 263 F. 3d 134 (2001). The majority, relying
principally on the “during or following” language in the first
sentence of § 113(f)(1), held that “a PRP seeking contribution
from other PRPs under § 113(f)(1) must have a pending or
adjudged § 106 administrative order or § 107(a) cost recovery
action against it.” Id., at 145. The dissent reasoned that
the final sentence of § 113(f)(1), the saving clause, clarified
that the federal common-law right to contribution survived
the enactment of § 113(f)(1), even absent a § 106 or § 107(a)
civil action. Id., at 148–150 (opinion of Wiener, J.).

On rehearing en banc, the Fifth Circuit reversed by a di-
vided vote, holding that § 113(f)(1) allows a PRP to obtain
contribution from other PRPs regardless of whether the
PRP has been sued under § 106 or § 107. 312 F. 3d 677
(2002). The court held that “[s]ection 113(f)(1) authorizes
suits against PRPs in both its first and last sentence[,] which
states without qualification that ‘nothing’ in the section shall
‘diminish’ any person’s right to bring a contribution action in
the absence of a section 106 or section 107(a) action.” Id.,
at 681. The court reasoned in part that “may” in § 113(f)(1)
did not mean “may only.” Id., at 686–687. Three members
of the en banc court dissented for essentially the reasons
given by the panel majority. Id., at 691–693 (opinion of
Garza, J.). We granted certiorari, 540 U. S. 1099 (2004), and
now reverse.

III
A

Section 113(f)(1) does not authorize Aviall’s suit. The first
sentence, the enabling clause that establishes the right
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of contribution, provides: “Any person may seek contribu-
tion . . . during or following any civil action under section
9606 of this title or under section 9607(a) of this title,” 42
U. S. C. § 9613(f)(1) (emphasis added). The natural meaning
of this sentence is that contribution may only be sought sub-
ject to the specified conditions, namely, “during or following”
a specified civil action.

Aviall answers that “may” should be read permissively,
such that “during or following” a civil action is one, but not
the exclusive, instance in which a person may seek contribu-
tion. We disagree. First, as just noted, the natural mean-
ing of “may” in the context of the enabling clause is that it
authorizes certain contribution actions—ones that satisfy the
subsequent specified condition—and no others.

Second, and relatedly, if § 113(f)(1) were read to authorize
contribution actions at any time, regardless of the existence
of a § 106 or § 107(a) civil action, then Congress need not have
included the explicit “during or following” condition. In
other words, Aviall’s reading would render part of the stat-
ute entirely superfluous, something we are loath to do. See,
e. g., Hibbs v. Winn, 542 U. S. 88, 101 (2004). Likewise, if
§ 113(f )(1) authorizes contribution actions at any time,
§ 113(f)(3)(B), which permits contribution actions after set-
tlement, is equally superfluous. There is no reason why
Congress would bother to specify conditions under which a
person may bring a contribution claim, and at the same time
allow contribution actions absent those conditions.

The last sentence of § 113(f)(1), the saving clause, does not
change our conclusion. That sentence provides: “Nothing in
this subsection shall diminish the right of any person to
bring an action for contribution in the absence of a civil ac-
tion under section 9606 of this title or section 9607 of this
title.” 42 U. S. C. § 9613(f)(1). The sole function of the sen-
tence is to clarify that § 113(f)(1) does nothing to “diminish”
any cause(s) of action for contribution that may exist inde-
pendently of § 113(f)(1). In other words, the sentence re-



543US1 Unit: $U10 [03-06-07 13:03:11] PAGES PGT: OPIN

167Cite as: 543 U. S. 157 (2004)

Opinion of the Court

buts any presumption that the express right of contribution
provided by the enabling clause is the exclusive cause of ac-
tion for contribution available to a PRP. The sentence, how-
ever, does not itself establish a cause of action; nor does
it expand § 113(f)(1) to authorize contribution actions not
brought “during or following” a § 106 or § 107(a) civil action;
nor does it specify what causes of action for contribution, if
any, exist outside § 113(f)(1). Reading the saving clause to
authorize § 113(f)(1) contribution actions not just “during or
following” a civil action, but also before such an action,
would again violate the settled rule that we must, if possible,
construe a statute to give every word some operative effect.
See United States v. Nordic Village, Inc., 503 U. S. 30,
35–36 (1992).

Our conclusion follows not simply from § 113(f)(1) itself,
but also from the whole of § 113. As noted above, § 113 pro-
vides two express avenues for contribution: § 113(f)(1) (“dur-
ing or following” specified civil actions) and § 113(f)(3)(B)
(after an administrative or judicially approved settlement
that resolves liability to the United States or a State). Sec-
tion 113(g)(3) then provides two corresponding 3-year limita-
tions periods for contribution actions, one beginning at the
date of judgment, § 113(g)(3)(A), and one beginning at the
date of settlement, § 113(g)(3)(B). Notably absent from
§ 113(g)(3) is any provision for starting the limitations period
if a judgment or settlement never occurs, as is the case with
a purely voluntary cleanup. The lack of such a provision
supports the conclusion that, to assert a contribution claim
under § 113(f), a party must satisfy the conditions of either
§ 113(f)(1) or § 113(f)(3)(B).

Each side insists that the purpose of CERCLA bolsters its
reading of § 113(f)(1). Given the clear meaning of the text,
there is no need to resolve this dispute or to consult the
purpose of CERCLA at all. As we have said: “[I]t is ulti-
mately the provisions of our laws rather than the principal
concerns of our legislators by which we are governed.” On-
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cale v. Sundowner Offshore Services, Inc., 523 U. S. 75, 79
(1998). Section 113(f)(1), 100 Stat. 1647, authorizes contri-
bution claims only “during or following” a civil action under
§ 106 or § 107(a), and it is undisputed that Aviall has never
been subject to such an action.5 Aviall therefore has no
§ 113(f)(1) claim.

B

Aviall and amicus Lockheed Martin contend that, in the
alternative to an action for contribution under § 113(f)(1),
Aviall may recover costs under § 107(a)(4)(B) even though it
is a PRP. The dissent would have us so hold. We decline
to address the issue. Neither the District Court, nor the
Fifth Circuit panel, nor the Fifth Circuit sitting en banc con-
sidered Aviall’s § 107 claim. In fact, as noted above, Aviall
included separate § 107 and § 113 claims in its original com-
plaint, but then asserted a “combined” § 107/§ 113 claim in its
amended complaint. The District Court took this consoli-
dated claim to mean that Aviall was relying on § 107 “not
as an independent cause of action,” but only “to the extent
necessary to maintain a viable § 113(f)(1) contribution claim.”
Civ. Action No. 3:97–CV–1926–D (ND Tex., Jan. 13, 2000),
App. to Pet. for Cert. 94a, n. 2. Consequently the court saw
no need to address any freestanding § 107 claim. The Fifth
Circuit panel likewise concluded that Aviall no longer ad-
vanced a stand-alone § 107 claim. 263 F. 3d, at 137, n. 2.
The en banc court found it unnecessary to decide whether
Aviall had waived the § 107 claim, because it held that Aviall
could rely instead on § 113. 312 F. 3d, at 685, n. 15. Thus,
the court did not address the waiver issue, let alone the mer-
its of the § 107 claim.

“We ordinarily do not decide in the first instance issues
not decided below.” Adarand Constructors, Inc. v. Mineta,

5 Neither has Aviall been subject to an administrative order under § 106;
thus, we need not decide whether such an order would qualify as a “civil
action under section 9606 . . . or under section 9607(a)” of CERCLA. 42
U. S. C. § 9613(f)(1).
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534 U. S. 103, 109 (2001) (per curiam) (internal quotation
marks omitted). Although we have deviated from this rule
in exceptional circumstances, United States v. Mendenhall,
446 U. S. 544, 551–552, n. 5 (1980), the circumstances here
cut against resolving the § 107 claim. Both the question
whether Aviall has waived this claim and the underlying
§ 107 question (if it is not waived) may depend in part on the
relationship between §§ 107 and 113. That relationship is a
significant issue in its own right. It is also well beyond the
scope of the briefing and, indeed, the question presented,
which asks simply whether a private party “may bring an
action seeking contribution pursuant to CERCLA Section
113(f)(1).” Pet. for Cert. i. The § 107 claim and the prelim-
inary waiver question merit full consideration by the courts
below.

Furthermore, the parties cite numerous decisions of the
Courts of Appeals as holding that a private party that is
itself a PRP may not pursue a § 107(a) action against other
PRPs for joint and several liability. See, e. g., Bedford Af-
filiates v. Sills, 156 F. 3d 416, 423–424 (CA2 1998); Centerior
Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F. 3d 344,
349–356 (CA6 1998); Pneumo Abex Corp. v. High Point, T. &
D. R. Co., 142 F. 3d 769, 776 (CA4 1998); Pinal Creek Group
v. Newmont Mining Corp., 118 F. 3d 1298, 1301–1306 (CA9
1997); New Castle County v. Halliburton NUS Corp., 111 F.
3d 1116, 1120–1124 (CA3 1997); Redwing Carriers, Inc. v.
Saraland Apartments, 94 F. 3d 1489, 1496, and n. 7 (CA11
1996); United States v. Colorado & E. R. Co., 50 F. 3d 1530,
1534–1536 (CA10 1995); United Technologies Corp. v.
Browning-Ferris Industries, 33 F. 3d 96, 98–103 (CA1 1994).
To hold here that Aviall may pursue a § 107 action, we would
have to consider whether these decisions are correct, an
issue that Aviall has flagged but not briefed. And we might
have to consider other issues, also not briefed, such as
whether Aviall, which seeks to recover the share of its
cleanup costs fairly chargeable to Cooper, may pursue a § 107
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cost recovery action for some form of liability other than
joint and several. We think it more prudent to withhold
judgment on these matters.

In view of the importance of the § 107 issue and the ab-
sence of briefing and decisions by the courts below, we are
not prepared—as the dissent would have it—to resolve the
§ 107 question solely on the basis of dictum in Key Tronic.
We held there that certain attorney’s fees were not “ ‘neces-
sary costs of response’ ” within the meaning of § 107(a)(4)(B).
511 U. S., at 818–821. But we did not address the relevance,
if any, of Key Tronic’s status as a PRP or confront the rela-
tionship between §§ 107 and 113. In discussing § 107, we did
not even classify it precisely as a right of cost recovery or a
right of contribution, as the dissent’s descriptions of the deci-
sion reveal. Post, at 172 (opinion of Ginsburg, J.) (describ-
ing Key Tronic as recognizing a right to “ ‘seek recovery of
cleanup costs’ ” (quoting 511 U. S., at 818), but in the follow-
ing paragraph saying that Key Tronic identified a “right to
contribution”). “Questions which merely lurk in the record,
neither brought to the attention of the court nor ruled upon,
are not to be considered as having been so decided as to
constitute precedents.” Webster v. Fall, 266 U. S. 507, 511
(1925). Aviall itself recognizes the need for fuller examina-
tion of the § 107 claim; it has simply requested that we re-
mand for consideration of that claim, not that we resolve the
claim in the first instance.

C

In addition to leaving open whether Aviall may seek cost
recovery under § 107, Part III–B, supra, we decline to decide
whether Aviall has an implied right to contribution under
§ 107. Portions of the Fifth Circuit’s opinion below might
be taken to endorse the latter cause of action, 312 F. 3d, at
687; others appear to reserve the question whether such a
cause of action exists, id., at 685, n. 15. To the extent that
Aviall chooses to frame its § 107 claim on remand as an im-
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plied right of contribution (as opposed to a right of cost re-
covery),6 we note that this Court has visited the subject of
implied rights of contribution before. See Texas Industries,
451 U. S., at 638–647; Northwest Airlines, 451 U. S., at 90–99.
We also note that, in enacting § 113(f)(1), Congress explicitly
recognized a particular set (claims “during or following” the
specified civil actions) of the contribution rights previously
implied by courts from provisions of CERCLA and the com-
mon law. Cf. Transamerica Mortgage Advisors, Inc. v.
Lewis, 444 U. S. 11, 19 (1979). Nonetheless, we need not and
do not decide today whether any judicially implied right of
contribution survived the passage of SARA.

* * *

We hold only that § 113(f)(1) does not support Aviall’s suit.
We therefore reverse the judgment of the Fifth Circuit and
remand the case for further proceedings consistent with
this opinion.

It is so ordered.

Justice Ginsburg, with whom Justice Stevens joins,
dissenting.

Aviall Services, Inc., purchased from Cooper Industries,
Inc., property that was contaminated with hazardous sub-
stances. Shortly after the purchase, the Texas Natural Re-
source Conservation Commission notified Aviall that it would
institute enforcement action if Aviall failed to remediate the
property. Aviall promptly cleaned up the site and now
seeks reimbursement from Cooper. In my view, the Court
unnecessarily defers decision on Aviall’s entitlement to re-
cover cleanup costs from Cooper.

6 As noted above, we do not address whether a § 107 cost recovery action
by Aviall (if not waived) may seek some form of liability other than joint
and several.
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In Key Tronic Corp. v. United States, 511 U. S. 809, 818
(1994), all Members of this Court agreed that § 107 of the
Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA), 42 U. S. C. § 9607, “un-
questionably provides a cause of action for [potentially re-
sponsible persons (PRPs)] to seek recovery of cleanup costs.”
The Court rested that determination squarely and solely on
§ 107(a)(4)(B), which allows any person who has incurred
costs for cleaning up a hazardous waste site to recover all or
a portion of those costs from any other person liable under
CERCLA.1

The Key Tronic Court divided, however, on the question
whether the right to contribution is implicit in § 107(a)’s text,
as the majority determined, or whether § 107(a) expressly
confers the right, as the dissenters urged. The majority
stated: Section 107 “implies—but does not expressly com-
mand—that [a PRP] may have a claim for contribution
against those treated as joint tortfeasors.” 511 U. S., at 818,
and n. 11 (emphasis added). The dissent maintained: “Sec-
tion 107(a)(4)(B) states, as clearly as can be, that ‘[c]overed
persons . . . shall be liable for . . . necessary costs of response
incurred by any other person.’ Surely to say that A shall
be liable to B is the express creation of a right of action.”
Id., at 822. But no Justice expressed the slightest doubt
that § 107 indeed did enable a PRP to sue other covered per-
sons for reimbursement, in whole or part, of cleanup costs
the PRP legitimately incurred.

1 Key Tronic, a PRP, asserted a cost-recovery claim under § 107(a) to
recoup approximately $1.2 million in costs that it allegedly incurred clean-
ing up its site “at its own initiative.” Key Tronic Corp. v. United States,
984 F. 2d 1025, 1026 (CA9 1993). Although Key Tronic settled a portion
of its liability with the Environmental Protection Agency (EPA), the claim
advanced in Key Tronic’s § 107(a) suit rested on remedial action taken
before the EPA’s involvement, remediation that did not figure in the settle-
ment. Id., at 1026–1027; Key Tronic Corp. v. United States, 511 U. S. 809,
811–812 (1994).
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In its original complaint, Aviall identified § 107 as the
federal-law basis for an independent cost-recovery claim
against Cooper, and § 113 as the basis for a contribution
claim. App. 8A, 16A–17A. In amended pleadings, Aviall
alleged both §§ 107 and 113 as the federal underpinning for
its contribution claim. Id., at 27A, 48A. Aviall’s use of
§§ 113 and 107 in tandem to assert a contribution claim con-
formed its pleading to then-governing Fifth Circuit prece-
dent, which held that a CERCLA contribution action arises
through the joint operation of §§ 107(a) and 113(f)(1). See
Geraghty & Miller, Inc. v. Conoco Inc., 234 F. 3d 917, 924
(2000) (“[W]hile section 113(f) is the vehicle for bringing a
contribution action, it does not create a new cause of action
or create any new liabilities. Rather, it is a mechanism for
apportioning costs that are recoverable under section 107.”
(footnote omitted)). A party obliged by circuit precedent to
plead in a certain way can hardly be deemed to have waived
a plea the party could have maintained had the law of the
circuit permitted him to do so. But cf. ante, at 168–169.

In the Fifth Circuit’s view, § 107 supplied the right of ac-
tion for Aviall’s claim, and § 113(f)(1) prescribed the proce-
dural framework. 312 F. 3d 677, 683, and n. 10 (2002) (en
banc) (stating that § 107 “impliedly authorizes a cause of ac-
tion for contribution” and § 113(f) “govern[s] and regulate[s]”
the action (citing Geraghty & Miller, 234 F. 3d, at 924; inter-
nal quotation marks omitted)); see § 113(f)(1) (calling for the
governance of “Federal law” and the application of “the Fed-
eral Rules of Civil Procedure,” and specifying that “[i]n re-
solving contribution claims, the court may allocate response
costs among liable parties using such equitable factors as the
court determines are appropriate”). Notably, Aviall ex-
pressly urged in the Court of Appeals that, were the court
to conclude that § 113(f)(1)’s “during or following” language
excluded application of that section to this case, Aviall’s suit
should be adjudicated independently under § 107(a). See
Response of Appellant Aviall Services, Inc., to the Amicus
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Curiae Brief for United States in No. 00–10197 (CA5), p. 24
(“[P]arties who are excluded from seeking contribution
under section 113(f)(1) must therefore have available to them
the broader right of cost recovery [covering both full recov-
ery and contribution] under section 107(a).”); cf. Key Tronic,
511 U. S., at 816 (“[T]he statute now expressly authorizes a
cause of action for contribution in § 113 and impliedly author-
izes a similar and somewhat overlapping remedy in § 107.”).

I see no cause for protracting this litigation by requiring
the Fifth Circuit to revisit a determination it has essentially
made already: Federal courts, prior to the enactment of
§ 113(f)(1), had correctly held that PRPs could “recover
[under § 107] a proportionate share of their costs in actions
for contribution against other PRPs,” 312 F. 3d, at 687; 2

nothing in § 113 retracts that right, ibid. (noting that
§ 113(f)’s saving clause preserves all preexisting state and
federal rights of action for contribution, including the § 107
implied right this Court recognized in Key Tronic, 511 U. S.,
at 816). Accordingly, I would not defer a definitive ruling
by this Court on the question whether Aviall may pursue a
§ 107 claim for relief against Cooper.

2 The cases to which the Court refers, ante, at 171, Texas Industries,
Inc. v. Radcliff Materials, Inc., 451 U. S. 630 (1981), and Northwest Air-
lines, Inc. v. Transport Workers, 451 U. S. 77 (1981), do not address the
implication of a right of action for contribution under CERCLA. Texas
Industries concerned the Sherman and Clayton Acts, 451 U. S., at 639–646;
Northwest Airlines, the Equal Pay Act of 1963 and Title VII of the Civil
Rights Act of 1964, 451 U. S., at 90–99. A determination suitable in one
statutory context does not necessarily carry over to a different statutory
setting.
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FLORIDA v. NIXON

certiorari to the supreme court of florida

No. 03–931. Argued November 2, 2004—Decided December 13, 2004

Respondent Nixon was arrested for a brutal murder. Questioned by the
police, Nixon described in graphic detail how he had kidnaped and killed
his victim. After gathering overwhelming evidence of his guilt, the
State indicted Nixon for first-degree murder and related crimes. As-
sistant public defender Corin, assigned to represent Nixon, filed a plea
of not guilty and deposed all of the State’s potential witnesses. Satis-
fied that Nixon’s guilt was not subject to reasonable dispute, Corin com-
menced plea negotiations, but the prosecutors refused to recommend a
sentence other than death. Faced with the inevitability of going to trial
on a capital charge, and a strong case for the prosecution, Corin con-
cluded that his best course would be to concede Nixon’s guilt, thereby
preserving credibility for penalty-phase evidence of Nixon’s mental in-
stability, and for defense pleas to spare Nixon’s life. Corin several
times attempted to explain this strategy to Nixon, but Nixon remained
unresponsive, never verbally approving or protesting the proposed
strategy. Overall, Nixon gave Corin very little, if any, assistance or
direction in preparing the case.

When trial began, Nixon engaged in disruptive behavior and absented
himself from most of the proceedings. In his opening statement, Corin
acknowledged Nixon’s guilt and urged the jury to focus on the penalty
phase. During the State’s case in chief, Corin objected to the introduc-
tion of crime scene photographs as unduly prejudicial, cross-examined
witnesses for clarification, and contested several aspects of the jury in-
structions. In his closing argument, Corin again conceded Nixon’s
guilt, declaring that he hoped to persuade the jury during the penalty
phase that Nixon should not be sentenced to death. The jury found
Nixon guilty on all counts. At the penalty phase, Corin argued to the
jury that Nixon was not “an intact human being” and had committed
the murder while afflicted with multiple mental disabilities. Corin
called as witnesses relatives and friends who described Nixon’s child-
hood emotional troubles and his erratic behavior preceding the murder.
Corin also presented expert testimony concerning Nixon’s antisocial
personality, history of emotional instability and psychiatric care, low IQ,
and possible brain damage. In his closing argument, Corin emphasized
Nixon’s youth, the psychiatric evidence, and the jury’s discretion to con-
sider any mitigating circumstances; urged that, if not sentenced to
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death, Nixon would never be released; maintained that the death pen-
alty was not appropriate for a person with Nixon’s impairments; and
asked the jury to spare Nixon’s life. The jury recommended, and the
trial court imposed, the death penalty.

The Florida Supreme Court ultimately reversed, holding that a de-
fense attorney’s concession that his client committed murder, made
without the defendant’s express consent, automatically ranks as prejudi-
cial ineffective assistance of counsel necessitating a new trial under the
standard announced in United States v. Cronic, 466 U. S. 648. Corin’s
concession, according to that court, was the functional equivalent of a
guilty plea in that it allowed the prosecution’s guilt-phase case to pro-
ceed essentially without opposition. Under Boykin v. Alabama, 395
U. S. 238, 242–243, consent to a guilty plea cannot be inferred from si-
lence; similarly, the Florida court stated, a concession of guilt at trial
requires a defendant’s affirmative, explicit acceptance, without which
counsel’s performance is presumably inadequate. While acknowledging
that Nixon was very disruptive and uncooperative at trial and that Cor-
in’s strategy may have been in Nixon’s best interest, the court neverthe-
less declared that silent acquiescence is not enough: Counsel conceding
a defendant’s guilt is inevitably ineffective if the defendant does not
expressly approve counsel’s course.

Held: Counsel’s failure to obtain the defendant’s express consent to a
strategy of conceding guilt in a capital trial does not automatically ren-
der counsel’s performance deficient. Pp. 187–193.

(a) The Florida Supreme Court erred in requiring Nixon’s affirmative,
explicit acceptance of Corin’s strategy because it mistakenly deemed
Corin’s statements to the jury the functional equivalent of a guilty plea.
Despite Corin’s concession of Nixon’s guilt, Nixon retained the rights
accorded a defendant in a criminal trial. Cf. 395 U. S., at 242–243, and
n. 4. The State was obliged to present during the guilt phase compe-
tent, admissible evidence establishing the essential elements of the
crimes with which Nixon was charged. That aggressive evidence
would thus be separated from the penalty phase, enabling the defense
to concentrate that portion of the trial on mitigating factors. Further,
the defense reserved the right to cross-examine witnesses for the prose-
cution and could endeavor, as Corin did, to exclude prejudicial evidence.
Futhermore, in the event of errors in the trial or jury instructions, a
concession of guilt would not hinder the defendant’s right to appeal.
Corin was obliged to, and in fact several times did, explain his proposed
trial strategy to Nixon. Nixon’s characteristic silence each time infor-
mation was conveyed to him did not suffice to render unreasonable Cor-
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in’s decision to concede guilt and to home in, instead, on the life or death
penalty issue. Pp. 187–189.

(b) Counsel’s effectiveness should not be evaluated under the Cronic
standard, but under the standard prescribed in Strickland v. Washing-
ton, 466 U. S. 668, 688: Did counsel’s representation “f[a]ll below an ob-
jective standard of reasonableness?” The Florida Supreme Court’s er-
roneous equation of Corin’s concession strategy to a guilty plea led it to
apply the wrong standard. The court first presumed deficient perform-
ance, then applied the presumption of prejudice that Cronic reserved
for situations in which counsel has entirely failed to function as the cli-
ent’s advocate, 466 U. S., at 659. Corin’s concession of Nixon’s guilt
does not rank as such a failure. Id., at 666. Although a concession of
guilt in a run-of-the-mine trial might present a closer question, the grav-
ity of the potential sentence in a capital trial and the proceeding’s two-
phase structure vitally affect counsel’s strategic calculus. Attorneys
representing capital defendants face daunting challenges in developing
trial strategies: Prosecutors are more likely to seek the death penalty,
and to refuse to accept a plea to a life sentence, when the evidence is
overwhelming and the crime heinous. Counsel therefore may reason-
ably decide to focus on the trial’s penalty phase, at which time counsel’s
mission is to persuade the trier that his client’s life should be spared.
Defense counsel must strive at the guilt phase to avoid a counterproduc-
tive course. Mounting a “defendant did not commit the crime” defense
risks destroying counsel’s penalty-phase credibility and may incline the
jury against leniency for the defendant. In a capital case, counsel must
consider in conjunction both the guilt and penalty phases in determining
how best to proceed. When counsel informs the defendant of the strat-
egy counsel believes to be in the defendant’s best interest and the de-
fendant is unresponsive, counsel’s strategic choice is not impeded by any
blanket rule demanding the defendant’s explicit consent. Instead, if
counsel’s strategy, given the evidence bearing on the defendant’s guilt,
satisfies the Strickland standard, that is the end of the matter; no tena-
ble claim of ineffective assistance would remain. Pp. 189–192.

857 So. 2d 172, reversed and remanded.

Ginsburg, J., delivered the opinion of the Court, in which all other
Members joined, except Rehnquist, C. J., who took no part in the decision
of the case.

George S. Lemieux, Deputy Attorney General of Florida,
argued the cause for petitioner. With him on the briefs
were Charles J. Crist, Jr., Attorney General, Carolyn M.
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Snurkowski, Assistant Deputy Attorney General, and Curtis
M. French, Senior Assistant Attorney General.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were former Solicitor General Olson, Assistant Attor-
ney General Wray, Deputy Solicitor General Dreeben, and
Sri Srinivasan.

Edward H. Tillinghast III argued the cause for respond-
ent. With him on the brief was Eric M. Freedman.*

Justice Ginsburg delivered the opinion of the Court.
This capital case concerns defense counsel’s strategic deci-

sion to concede, at the guilt phase of the trial, the defendant’s
commission of murder, and to concentrate the defense on
establishing, at the penalty phase, cause for sparing the
defendant’s life. Any concession of that order, the Flor-
ida Supreme Court held, made without the defendant’s ex-
press consent—however gruesome the crime and despite
the strength of the evidence of guilt—automatically ranks
as prejudicial ineffective assistance of counsel necessitating
a new trial. We reverse the Florida Supreme Court’s
judgment.

Defense counsel undoubtedly has a duty to discuss poten-
tial strategies with the defendant. See Strickland v. Wash-
ington, 466 U. S. 668, 688 (1984). But when a defendant, in-
formed by counsel, neither consents nor objects to the course
counsel describes as the most promising means to avert a
sentence of death, counsel is not automatically barred from
pursuing that course. The reasonableness of counsel’s per-
formance, after consultation with the defendant yields no re-
sponse, must be judged in accord with the inquiry generally
applicable to ineffective-assistance-of-counsel claims: Did
counsel’s representation “f[a]ll below an objective standard
of reasonableness”? Id., at 688, 694. The Florida Supreme

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation as amicus curiae urging reversal.
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Court erred in applying, instead, a presumption of deficient
performance, as well as a presumption of prejudice; that lat-
ter presumption, we have instructed, is reserved for cases in
which counsel fails meaningfully to oppose the prosecution’s
case. United States v. Cronic, 466 U. S. 648, 659 (1984). A
presumption of prejudice is not in order based solely on a
defendant’s failure to provide express consent to a tenable
strategy counsel has adequately disclosed to and discussed
with the defendant.

I

On Monday, August 13, 1984, near a dirt road in the envi-
rons of Tallahassee, Florida, a passing motorist discovered
Jeanne Bickner’s charred body. Nixon v. State, 572 So. 2d
1336, 1337 (Fla. 1990) (Nixon I); 13 Record 2464–2466.
Bickner had been tied to a tree and set on fire while still
alive. Id., at 2475, 2483–2484. Her left leg and arm, and
most of her hair and skin, had been burned away. Id., at
2475–2476. The next day, police found Bickner’s car, aban-
doned on a Tallahassee street corner, on fire. Id., at 2520.
Police arrested 23-year-old Joe Elton Nixon later that morn-
ing, after Nixon’s brother informed the sheriff ’s office that
Nixon had confessed to the murder. Id., at 2559.

Questioned by the police, Nixon described in graphic detail
how he had kidnaped Bickner, then killed her.1 He re-
counted that he had approached Bickner, a stranger, in a
mall, and asked her to help him jump-start his car. 5 id., at
919–921. Bickner offered Nixon a ride home in her 1973 MG
sports car. Id., at 922. Once on the road, Nixon directed
Bickner to drive to a remote place; en route, he overpowered
her and stopped the car. Id., at 924, 926–927. Nixon next
put Bickner in the MG’s trunk, drove into a wooded area,
removed Bickner from the car, and tied her to a tree with

1 Although Nixon initially stated that he kidnaped Bickner on August
11, the kidnaping and murder in fact occurred on Sunday, August 12, 1984.
20 Record 3768–3770.
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jumper cables. Id., at 930–931. Bickner pleaded with
Nixon to release her, offering him money in exchange. Id.,
at 928. Concerned that Bickner might identify him, Nixon
decided to kill her. Id., at 929. He set fire to Bickner’s per-
sonal belongings and ignited her with burning objects. Id.,
at 934–935. Nixon drove away in the MG, and later told his
brother and girlfriend what he had done. Id., at 938, 961.
He burned the MG on Tuesday, August 14, after reading in
the newspaper that Bickner’s body had been discovered.
Id., at 963, 982.

The State gathered overwhelming evidence establishing
that Nixon had committed the murder in the manner he de-
scribed. A witness saw Nixon approach Bickner in the
mall’s parking lot on August 12, and observed Bickner taking
jumper cables out of the trunk of her car and giving them to
Nixon. 13 id., at 2447–2448, 2450. Several witnesses told
police they saw Nixon driving around in the MG in the hours
and days following Bickner’s death. See id., at 2456, 2487–
2488, 2498, 2509. Nixon’s palm print was found on the trunk
of the car. Id., at 2548–2549. Nixon’s girlfriend, Wanda
Robinson, and his brother, John Nixon, both stated that
Nixon told them he had killed someone and showed them
two rings later identified as Bickner’s. 5 id., at 971, 987; 13
id., at 2565. According to Nixon’s brother, Nixon pawned
the rings, 5 id., at 986, and attempted to sell the car, id., at
973. At a local pawnshop, police recovered the rings and a
receipt for them bearing Nixon’s driver’s license number; the
pawnshop owner identified Nixon as the person who sold the
rings to him. 13 id., at 2568–2569.

In late August 1984, Nixon was indicted in Leon County,
Florida, for first-degree murder, kidnaping, robbery, and
arson. See App. 1, 55. Assistant public defender Michael
Corin, assigned to represent Nixon, see id., at 232, filed a
plea of not guilty, id., at 468–469, and deposed all of the
State’s potential witnesses, id., at 53–58. Corin concluded,
given the strength of the evidence, that Nixon’s guilt was
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not “subject to any reasonable dispute.” Id., at 490.2 Corin
thereupon commenced plea negotiations, hoping to persuade
the prosecution to drop the death penalty in exchange for
Nixon’s guilty pleas to all charges. Id., at 336–338, 507.
Negotiations broke down when the prosecutors indicated
their unwillingness to recommend a sentence other than
death. See id., at 339, 508.

Faced with the inevitability of going to trial on a capital
charge, Corin turned his attention to the penalty phase, be-
lieving that the only way to save Nixon’s life would be to
present extensive mitigation evidence centering on Nixon’s
mental instability. Id., at 261, 473; see also id., at 102. Ex-
perienced in capital defense, see id., at 248–250, Corin feared
that denying Nixon’s commission of the kidnaping and mur-
der during the guilt phase would compromise Corin’s ability
to persuade the jury, during the penalty phase, that Nixon’s
conduct was the product of his mental illness. See id., at
473, 490, 505. Corin concluded that the best strategy would
be to concede guilt, thereby preserving his credibility in urg-
ing leniency during the penalty phase. Id., at 458, 505.

Corin attempted to explain this strategy to Nixon at least
three times. Id., at 254–255. Although Corin had repre-
sented Nixon previously on unrelated charges and the two
had a good relationship in Corin’s estimation, see id., at 466–
467, Nixon was generally unresponsive during their discus-
sions, id., at 478–480. He never verbally approved or pro-
tested Corin’s proposed strategy. Id., at 234–238, 255, 501.
Overall, Nixon gave Corin very little, if any, assistance or
direction in preparing the case, id., at 478, and refused to
attend pretrial dispositions of various motions, Nixon I, 572
So. 2d, at 1341; App. 478. Corin eventually exercised his

2 Every court to consider this case, including the judge who presided
over Nixon’s trial, agreed with Corin’s assessment of the evidence. See,
e. g., Nixon v. Singletary, 758 So. 2d 618, 625 (Fla. 2000) (per curiam)
(evidence of guilt was “overwhelming”); State v. Nixon, Case No. 84–2324
(Fla. Cir. Ct., Oct. 22, 1997), App. 385; 21 Record 4009–4010.
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professional judgment to pursue the concession strategy.
As he explained: “There are many times lawyers make deci-
sions because they have to make them because the client
does nothing.” Id., at 486.

When Nixon’s trial began on July 15, 1985, his unrespon-
siveness deepened into disruptive and violent behavior. On
the second day of jury selection, Nixon pulled off his cloth-
ing, demanded a black judge and lawyer, refused to be es-
corted into the courtroom, and threatened to force the
guards to shoot him. Nixon I, 572 So. 2d, at 1341; 10 Record
1934–1935. An extended on-the-record colloquy followed
Nixon’s bizarre behavior, during which Corin urged the trial
judge to explain Nixon’s rights to him and ascertain whether
Nixon understood the significance of absenting himself from
the trial. Corin also argued that restraining Nixon and
compelling him to be present would prejudice him in the
eyes of the jury. Id., at 1918–1920. When the judge exam-
ined Nixon on the record in a holding cell, Nixon stated he
had no interest in the trial and threatened to misbehave if
forced to attend. Id., at 1926–1931. The judge ruled that
Nixon had intelligently and voluntarily waived his right to
be present at trial. Id., at 1938; 11 id., at 2020.

The guilt phase of the trial thus began in Nixon’s absence.3

In his opening statement, Corin acknowledged Nixon’s guilt
and urged the jury to focus on the penalty phase:

“In this case, there won’t be any question, none what-
soever, that my client, Joe Elton Nixon, caused Jeannie
Bickner’s death. . . . [T]hat fact will be proved to your
satisfaction beyond any doubt.

“This case is about the death of Joe Elton Nixon and
whether it should occur within the next few years by

3 Except for a brief period during the second day of the trial, Nixon
remained absent throughout the proceedings. See Nixon I, 572 So. 2d
1336, 1341–1342 (Fla. 1990); Brief for Petitioner 6, n. 8.
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electrocution or maybe its natural expiration after a life-
time of confinement.

. . . . .
“Now, in arriving at your verdict, in your penalty rec-

ommendation, for we will get that far, you are going to
learn many facts . . . about Joe Elton Nixon. Some of
those facts are going to be good. That may not seem
clear to you at this time. But, and sadly, most of the
things you learn of Joe Elton Nixon are not going to be
good. But, I’m suggesting to you that when you have
seen all the testimony, heard all the testimony and the
evidence that has been shown, there are going to be rea-
sons why you should recommend that his life be spared.”
App. 71–72.

During its case in chief, the State introduced the tape of
Nixon’s confession, expert testimony on the manner in which
Bickner died, and witness testimony regarding Nixon’s con-
fessions to his relatives and his possession of Bickner’s car
and personal effects. Corin cross-examined these witnesses
only when he felt their statements needed clarification, see,
e. g., 13 Record 2504, and he did not present a defense case,
20 id., at 3741. Corin did object to the introduction of crime
scene photographs as unduly prejudicial, 13 id., at 2470, and
actively contested several aspects of the jury instructions
during the charge conference, 11 id., at 2050–2058. In his
closing argument, Corin again conceded Nixon’s guilt, App.
73, and reminded the jury of the importance of the penalty
phase: “I will hope to . . . argue to you and give you reasons
not that Mr. Nixon’s life be spared one final and terminal
confinement forever, but that he not be sentenced to die,”
id., at 74. The jury found Nixon guilty on all counts.

At the start of the penalty phase, Corin argued to the jury
that “Joe Elton Nixon is not normal organically, intellectu-
ally, emotionally or educationally or in any other way.” Id.,
at 102. Corin presented the testimony of eight witnesses.
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Relatives and friends described Nixon’s childhood emotional
troubles and his erratic behavior in the days preceding the
murder. See, e. g., id., at 108–120. A psychiatrist and a
psychologist addressed Nixon’s antisocial personality, his his-
tory of emotional instability and psychiatric care, his low IQ,
and the possibility that at some point he suffered brain dam-
age. Id., at 143–147, 162–166. The State presented little
evidence during the penalty phase, simply incorporating its
guilt-phase evidence by reference, and introducing testi-
mony, over Corin’s objection, that Nixon had removed Bick-
ner’s underwear in order to terrorize her. Id., at 105–106.

In his closing argument, Corin emphasized Nixon’s youth,
the psychiatric evidence, and the jury’s discretion to consider
any mitigating circumstances, id., at 194–199; Corin urged
that, if not sentenced to death, “Joe Elton Nixon would
[n]ever be released from confinement,” id., at 207. The
death penalty, Corin maintained, was appropriate only for
“intact human being[s],” and “Joe Elton Nixon is not one of
those. He’s never been one of those. He never will be one
of those.” Id., at 209. Corin concluded: “You know, we’re
not around here all that long. And it’s rare when we have
the opportunity to give or take life. And you have that op-
portunity to give life. And I’m going to ask you to do that.
Thank you.” Ibid. After deliberating for approximately
three hours, the jury recommended that Nixon be sentenced
to death. See 21 Record 4013.

In accord with the jury’s recommendation, the trial court
imposed the death penalty. Nixon I, 572 So. 2d, at 1338.
Notably, at the close of the penalty phase, the court com-
mended Corin’s performance during the trial, stating that
“the tactic employed by trial counsel . . . was an excellent
analysis of [the] reality of his case.” 21 Record 4009. The
evidence of guilt “would have persuaded any jury . . . beyond
all doubt,” and “[f]or trial counsel to have inferred that
Mr. Nixon was not guilty . . . would have deprived [counsel]
of any credibility during the penalty phase.” Id., at 4010.
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On direct appeal to the Florida Supreme Court, Nixon,
represented by new counsel, argued that Corin had rendered
ineffective assistance by conceding Nixon’s guilt without ob-
taining Nixon’s express consent. Nixon I, 572 So. 2d, at
1338–1339. Relying on United States v. Cronic, 466 U. S.
648 (1984), new counsel urged that Corin’s concession should
be presumed prejudicial because it left the prosecution’s case
unexposed to “meaningful adversarial testing,” id., at 658–
659. The Florida Supreme Court remanded for an eviden-
tiary hearing on whether Nixon consented to the strategy,
see App. 216–217, but ultimately declined to rule on the mat-
ter, finding the evidence of Corin’s interactions with Nixon
inconclusive, Nixon I, 572 So. 2d, at 1340.

In a motion for postconviction relief pursuant to Florida
Rule of Criminal Procedure 3.850 (1999), Nixon renewed
his Cronic-based “presumption of prejudice” ineffective-
assistance-of-counsel claim.4 After the trial court rejected
the claim, State v. Nixon, Case No. 84–2324 (Cir. Ct., Oct. 22,
1997), App. 389–390, the Florida Supreme Court remanded
for a further hearing on Nixon’s consent to defense counsel’s
strategy. Nixon v. Singletary, 758 So. 2d 618, 625 (2000)
(Nixon II). Corin’s concession, according to the Florida Su-
preme Court, was the “functional equivalent of a guilty plea”
in that it allowed the prosecution’s guilt-phase case to
proceed essentially without opposition. Id., at 622–624.
Under Boykin v. Alabama, 395 U. S. 238, 242–243 (1969), a
guilty plea cannot be inferred from silence; it must be based
on express affirmations made intelligently and voluntarily.
Similarly, the Florida Supreme Court stated, a concession
of guilt at trial requires a defendant’s “affirmative, explicit
acceptance,” without which counsel’s performance is pre-

4 Nixon contended in the alternative that Corin’s decision to concede
guilt was unreasonable and prejudicial under the generally applicable
standard set out in Strickland v. Washington, 466 U. S. 668 (1984). App.
385, 389; see supra, at 178. Nixon also raised several other challenges to
his conviction and sentence. See App. 378–384, 390–392.
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sumptively inadequate. Nixon II, 758 So. 2d, at 624. The
court acknowledged that Nixon was “very disruptive and un-
cooperative at trial,” and that “counsel’s strategy may have
been in Nixon’s best interest.” Id., at 625. Nevertheless,
the court firmly declared that “[s]ilent acquiescence is not
enough,” id., at 624; counsel who concedes a defendant’s guilt
is inevitably ineffective, the court ruled, if the defendant
does not expressly approve counsel’s course, id., at 625.

On remand, Corin testified that he explained his view of
the case to Nixon several times, App. 479–480, and that at
each consultation, Nixon “did nothing affirmative or nega-
tive,” id., at 481–482; see also id., at 486–487. Failing to
elicit a definitive response from Nixon, Corin stated, he
chose to pursue the concession strategy because, in his pro-
fessional judgment, it appeared to be “the only way to
save [Nixon’s] life.” Id., at 472. Nixon did not testify at
the hearing. The trial court found that Nixon’s “natural
pattern of communication” with Corin involved passively
receiving information, and that Nixon consented to the
strategy “through his behavior.” State v. Nixon, Case
No. R84–2324AF (Fla. Cir. Ct., Sept. 20, 2001), p. 13; 2
Record 378.

Observing that “no competent, substantial evidence . . .
establish[ed] that Nixon affirmatively and explicitly agreed
to counsel’s strategy,” the Florida Supreme Court reversed
and remanded for a new trial. Nixon v. State, 857 So. 2d
172, 176 (2003) (Nixon III) (emphasis in original). Three
justices disagreed with the majority’s determination that
Corin’s concession rendered his representation inadequate.
Id., at 183 (Lewis, J., concurring in result); id., at 189 (Wells,
J., joined by Shaw, S. J., dissenting).

We granted certiorari, 540 U. S. 1217 (2004), to resolve an
important question of constitutional law, i. e., whether coun-
sel’s failure to obtain the defendant’s express consent to a
strategy of conceding guilt in a capital trial automatically
renders counsel’s performance deficient, and whether coun-
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sel’s effectiveness should be evaluated under Cronic or
Strickland. We now reverse the judgment of the Florida
Supreme Court.

II

An attorney undoubtedly has a duty to consult with the
client regarding “important decisions,” including questions
of overarching defense strategy. Strickland, 466 U. S., at
688. That obligation, however, does not require counsel to
obtain the defendant’s consent to “every tactical decision.”
Taylor v. Illinois, 484 U. S. 400, 417–418 (1988) (an attorney
has authority to manage most aspects of the defense without
obtaining his client’s approval). But certain decisions re-
garding the exercise or waiver of basic trial rights are of
such moment that they cannot be made for the defendant
by a surrogate. A defendant, this Court affirmed, has “the
ultimate authority” to determine “whether to plead guilty,
waive a jury, testify in his or her own behalf, or take an
appeal.” Jones v. Barnes, 463 U. S. 745, 751 (1983); Wain-
wright v. Sykes, 433 U. S. 72, 93, n. 1 (1977) (Burger, C. J.,
concurring). Concerning those decisions, an attorney must
both consult with the defendant and obtain consent to the
recommended course of action.

A guilty plea, we recognized in Boykin v. Alabama, 395
U. S. 238 (1969), is an event of signal significance in a crimi-
nal proceeding. By entering a guilty plea, a defendant
waives constitutional rights that inhere in a criminal trial,
including the right to trial by jury, the protection against
self-incrimination, and the right to confront one’s accusers.
Id., at 243. While a guilty plea may be tactically advanta-
geous for the defendant, id., at 240, the plea is not simply a
strategic choice; it is “itself a conviction,” id., at 242, and the
high stakes for the defendant require “the utmost solici-
tude,” id., at 243. Accordingly, counsel lacks authority to
consent to a guilty plea on a client’s behalf, Brookhart v.
Janis, 384 U. S. 1, 6–7 (1966); moreover, a defendant’s tacit
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acquiescence in the decision to plead is insufficient to render
the plea valid, Boykin, 395 U. S., at 242.

The Florida Supreme Court, as just observed, see supra,
at 185–186, required Nixon’s “affirmative, explicit accept-
ance” of Corin’s strategy because it deemed Corin’s state-
ments to the jury “the functional equivalent of a guilty plea.”
Nixon II, 758 So. 2d, at 624. We disagree with that
assessment.

Despite Corin’s concession, Nixon retained the rights ac-
corded a defendant in a criminal trial. Cf. Boykin, 395 U. S.,
at 242–243, and n. 4 (a guilty plea is “more than a confession
which admits that the accused did various acts,” it is a “stip-
ulation that no proof by the prosecution need be advanced”
(internal quotation marks omitted)). The State was obliged
to present during the guilt phase competent, admissible evi-
dence establishing the essential elements of the crimes with
which Nixon was charged. That aggressive evidence would
thus be separated from the penalty phase, enabling the de-
fense to concentrate that portion of the trial on mitigating
factors. See supra, at 181, 183–184. Further, the defense
reserved the right to cross-examine witnesses for the prose-
cution and could endeavor, as Corin did, to exclude prejudi-
cial evidence. See supra, at 183. In addition, in the event
of errors in the trial or jury instructions, a concession of guilt
would not hinder the defendant’s right to appeal.

Nixon nevertheless urges, relying on Brookhart v. Janis,
that this Court has already extended the requirement of “af-
firmative, explicit acceptance” to proceedings “surrender-
[ing] the right to contest the prosecution’s factual case on
the issue of guilt or innocence.” Brief for Respondent 32.
Defense counsel in Brookhart had agreed to a “prima facie”
bench trial at which the State would be relieved of its obliga-
tion to put on “complete proof” of guilt or persuade a jury
of the defendant’s guilt beyond a reasonable doubt. 384
U. S., at 5–6. In contrast to Brookhart, there was in Nixon’s
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case no “truncated” proceeding, id., at 6, shorn of the need
to persuade the trier “beyond a reasonable doubt,” and of the
defendant’s right to confront and cross-examine witnesses.
While the “prima facie” trial in Brookhart was fairly charac-
terized as “the equivalent of a guilty plea,” id., at 7, the full
presentation to the jury in Nixon’s case does not resemble
that severely abbreviated proceeding. Brookhart, in short,
does not carry the weight Nixon would place on it.

Corin was obliged to, and in fact several times did, explain
his proposed trial strategy to Nixon. See supra, at 181, 186.
Given Nixon’s constant resistance to answering inquiries put
to him by counsel and court, see Nixon III, 857 So. 2d, at
187–188 (Wells, J., dissenting), Corin was not additionally re-
quired to gain express consent before conceding Nixon’s
guilt. The two evidentiary hearings conducted by the Flor-
ida trial court demonstrate beyond doubt that Corin fulfilled
his duty of consultation by informing Nixon of counsel’s pro-
posed strategy and its potential benefits. Nixon’s character-
istic silence each time information was conveyed to him, in
sum, did not suffice to render unreasonable Corin’s decision
to concede guilt and to home in, instead, on the life or death
penalty issue.

The Florida Supreme Court’s erroneous equation of Cor-
in’s concession strategy to a guilty plea led it to apply the
wrong standard in determining whether counsel’s perform-
ance ranked as ineffective assistance. The court first pre-
sumed deficient performance, then applied the presumption
of prejudice that United States v. Cronic, 466 U. S. 648
(1984), reserved for situations in which counsel has entirely
failed to function as the client’s advocate. The Florida court
therefore did not hold Nixon to the standard prescribed in
Strickland v. Washington, 466 U. S. 668 (1984), which would
have required Nixon to show that counsel’s concession strat-
egy was unreasonable. As Florida Supreme Court Justice
Lewis observed, that court’s majority misunderstood Cronic
and failed to attend to the realities of defending against a
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capital charge. Nixon III, 857 So. 2d, at 180–183 (opinion
concurring in result).

Cronic recognized a narrow exception to Strickland’s
holding that a defendant who asserts ineffective assistance
of counsel must demonstrate not only that his attorney’s per-
formance was deficient, but also that the deficiency preju-
diced the defense. Cronic instructed that a presumption of
prejudice would be in order in “circumstances that are so
likely to prejudice the accused that the cost of litigating their
effect in a particular case is unjustified.” 466 U. S., at 658.
The Court elaborated: “[I]f counsel entirely fails to subject
the prosecution’s case to meaningful adversarial testing,
then there has been a denial of Sixth Amendment rights that
makes the adversary process itself presumptively unrelia-
ble.” Id., at 659; see Bell v. Cone, 535 U. S. 685, 696–697
(2002) (for Cronic’s presumed prejudice standard to apply,
counsel’s “failure must be complete”). We illustrated just
how infrequently the “surrounding circumstances [will] jus-
tify a presumption of ineffectiveness” in Cronic itself. In
that case, we reversed a Court of Appeals ruling that ranked
as prejudicially inadequate the performance of an inexperi-
enced, underprepared attorney in a complex mail fraud trial.
466 U. S., at 662, 666.

On the record thus far developed, Corin’s concession of
Nixon’s guilt does not rank as a “fail[ure] to function in any
meaningful sense as the Government’s adversary.” Id., at
666.5 Although such a concession in a run-of-the-mine trial
might present a closer question, the gravity of the potential
sentence in a capital trial and the proceeding’s two-phase

5 In his brief before this Court, Nixon describes inconsistencies in the
State’s evidence at the guilt phase of the trial. See Brief for Respondent
13–22. Corin’s failure to explore these inconsistencies, measured against
the Strickland standard, 466 U. S., at 690, Nixon maintains, constituted
ineffective assistance of counsel. The Florida Supreme Court did not ad-
dress the alleged inconsistencies and we decline to consider the matter in
the first instance.
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structure vitally affect counsel’s strategic calculus. Attor-
neys representing capital defendants face daunting chal-
lenges in developing trial strategies, not least because the
defendant’s guilt is often clear. Prosecutors are more likely
to seek the death penalty, and to refuse to accept a plea to a
life sentence, when the evidence is overwhelming and the
crime heinous. See Goodpaster, The Trial for Life: Effec-
tive Assistance of Counsel in Death Penalty Cases, 58
N. Y. U. L. Rev. 299, 329 (1983).6 In such cases, “avoiding
execution [may be] the best and only realistic result possi-
ble.” ABA Guidelines for the Appointment and Perform-
ance of Defense Counsel in Death Penalty Cases § 10.9.1,
Commentary (rev. ed. 2003), reprinted in 31 Hofstra L. Rev.
913, 1040 (2003).

Counsel therefore may reasonably decide to focus on the
trial’s penalty phase, at which time counsel’s mission is to
persuade the trier that his client’s life should be spared.
Unable to negotiate a guilty plea in exchange for a life sen-
tence, defense counsel must strive at the guilt phase to avoid
a counterproductive course. See Lyon, Defending the Death
Penalty Case: What Makes Death Different? 42 Mercer L.
Rev. 695, 708 (1991) (“It is not good to put on a ‘he didn’t do
it’ defense and a ‘he is sorry he did it’ mitigation. This just
does not work. The jury will give the death penalty to the

6 As Corin determined here, pleading guilty without a guarantee that
the prosecution will recommend a life sentence holds little if any benefit
for the defendant. See ABA Guidelines for the Appointment and Per-
formance of Defense Counsel in Death Penalty Cases § 10.9.2, Commentary
(rev. ed. 2003), reprinted in 31 Hofstra L. Rev. 913, 1045 (2003) (“If no
written guarantee can be obtained that death will not be imposed follow-
ing a plea of guilty, counsel should be extremely reluctant to participate
in a waiver of the client’s trial rights.”). Pleading guilty not only relin-
quishes trial rights, it increases the likelihood that the State will introduce
aggressive evidence of guilt during the sentencing phase, so that the grue-
some details of the crime are fresh in the jurors’ minds as they deliberate
on the sentence. See Goodpaster, 58 N. Y. U. L. Rev., at 331; supra, at
184, 188.
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client and, in essence, the attorney.”); Sundby, The Capital
Jury and Absolution: The Intersection of Trial Strategy, Re-
morse, and the Death Penalty, 83 Cornell L. Rev. 1557, 1589–
1591 (1998) (interviews of jurors in capital trials indicate that
juries approach the sentencing phase “cynically” where coun-
sel’s sentencing-phase presentation is logically inconsistent
with the guilt-phase defense); id., at 1597 (in capital cases, a
“run-of-the-mill strategy of challenging the prosecution’s
case for failing to prove guilt beyond a reasonable doubt”
can have dire implications for the sentencing phase). In this
light, counsel cannot be deemed ineffective for attempting to
impress the jury with his candor and his unwillingness to
engage in “a useless charade.” See Cronic, 466 U. S., at
656–657, n. 19. Renowned advocate Clarence Darrow, we
note, famously employed a similar strategy as counsel for
the youthful, cold-blooded killers Richard Loeb and Nathan
Leopold. Imploring the judge to spare the boys’ lives, Dar-
row declared: “I do not know how much salvage there is in
these two boys. . . . I will be honest with this court as I have
tried to be from the beginning. I know that these boys are
not fit to be at large.” Attorney for the Damned: Clarence
Darrow in the Courtroom 84 (A. Weinberg ed. 1989); see
Tr. of Oral Arg. 40–41 (Darrow’s clients “did not expressly
consent to what he did. But he saved their lives.”); cf.
Yarborough v. Gentry, 540 U. S. 1, 9–10 (2003) (per curiam).

To summarize, in a capital case, counsel must consider in
conjunction both the guilt and penalty phases in determining
how best to proceed. When counsel informs the defendant
of the strategy counsel believes to be in the defendant’s best
interest and the defendant is unresponsive, counsel’s strate-
gic choice is not impeded by any blanket rule demanding the
defendant’s explicit consent. Instead, if counsel’s strategy,
given the evidence bearing on the defendant’s guilt, satisfies
the Strickland standard, that is the end of the matter; no
tenable claim of ineffective assistance would remain.
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* * *

For the reasons stated, the judgment of the Florida Su-
preme Court is reversed, and the case is remanded for fur-
ther proceedings not inconsistent with this opinion.

It is so ordered.

The Chief Justice took no part in the decision of this
case.
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BROSSEAU v. HAUGEN

on petition for writ of certiorari to the united
states court of appeals for the ninth circuit

No. 03–1261. Decided December 13, 2004

Respondent Haugen filed suit pursuant to 42 U. S. C. § 1983, alleging that
petitioner Brosseau, a police officer, violated his Fourth Amendment
right to be free from excessive force when she shot him in the back as
he fled in his vehicle. The Federal District Court granted Brosseau
summary judgment, finding her entitled to qualified immunity. In re-
versing, the Ninth Circuit found that Brosseau had violated Haugen’s
Fourth Amendment right and that, because that right was clearly estab-
lished, Brosseau was not entitled to qualified immunity.

Held: The Ninth Circuit wrongly decided the qualified immunity issue.
Qualified immunity shields an officer from suit when she makes a deci-
sion that, even if constitutionally deficient, reasonably misapprehends
the law governing the circumstances she confronted. Saucier v. Katz,
533 U. S. 194, 206. The focus is on whether the officer had fair notice
that her conduct was unlawful. If the law at the time of the conduct
did not clearly establish that the conduct would violate the Constitution,
the officer should not be subject to liability. This inquiry is “under-
taken in light of the specific context of the case, not as a broad general
proposition.” Id., at 201. This case is far from the obvious one where
the general tests set out in Graham v. Connor, 490 U. S. 386, and Ten-
nessee v. Garner, 471 U. S. 1, can “clearly establish” the answer, even
without a body of relevant case law. The handful of cases relevant to
Brosseau’s situation show that this is an area in which the result de-
pends very much on the facts of each case; suggest that Brosseau’s ac-
tions fell in the “ ‘hazy border between excessive and acceptable force,’ ”
Saucier v. Katz, 533 U. S., at 206; and by no means “ ‘ “clearly estab-
lis[h]” ’ ” that her conduct violated the Fourth Amendment, id., at 202.

Certiorari granted; 339 F. 3d 857, reversed and remanded.

Per Curiam.

Officer Rochelle Brosseau, a member of the Puyallup,
Washington, Police Department, shot Kenneth Haugen in the
back as he attempted to flee from law enforcement authori-
ties in his vehicle. Haugen subsequently filed this action in
the United States District Court for the Western District of
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Washington pursuant to Rev. Stat. § 1979, 42 U. S. C. § 1983.
He alleged that the shot fired by Brosseau constituted exces-
sive force and violated his federal constitutional rights.1

The District Court granted summary judgment to Brosseau
after finding she was entitled to qualified immunity. The
Court of Appeals for the Ninth Circuit reversed. 339 F. 3d
857 (2003). Following the two-step process set out in Sau-
cier v. Katz, 533 U. S. 194 (2001), the Court of Appeals found,
first, that Brosseau had violated Haugen’s Fourth Amend-
ment right to be free from excessive force and, second, that
the right violated was clearly established and thus Brosseau
was not entitled to qualified immunity. Brosseau then peti-
tioned for writ of certiorari, requesting that we review both
of the Court of Appeals’ determinations. We grant the peti-
tion on the second, qualified immunity question and reverse.

The material facts, construed in a light most favorable to
Haugen, are as follows.2 On the day before the fracas, Glen
Tamburello went to the police station and reported to Bros-
seau that Haugen, a former crime partner of his, had stolen
tools from his shop. Brosseau later learned that there was
a felony no-bail warrant out for Haugen’s arrest on drug and
other offenses. The next morning, Haugen was spray paint-
ing his Jeep Cherokee in his mother’s driveway. Tambur-
ello learned of Haugen’s whereabouts, and he and cohort
Matt Atwood drove a pickup truck to Haugen’s mother’s
house to pay Haugen a visit. A fight ensued, which was
witnessed by a neighbor who called 911.

Brosseau heard a report that the men were fighting in
Haugen’s mother’s yard and responded. When she arrived,
Tamburello and Atwood were attempting to get Haugen into

1 Haugen also asserted pendent state-law claims and claims against the
city and police department. These claims are not presently before us.

2 Because this case arises in the posture of a motion for summary judg-
ment, we are required to view all facts and draw all reasonable inferences
in favor of the nonmoving party, Haugen. See Saucier v. Katz, 533 U. S.
194, 201 (2001).
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Tamburello’s pickup. Brosseau’s arrival created a distrac-
tion, which provided Haugen the opportunity to get away.
Haugen ran through his mother’s yard and hid in the neigh-
borhood. Brosseau requested assistance, and, shortly there-
after, two officers arrived with a K–9 to help track Haugen
down. During the search, which lasted about 30 to 45 min-
utes, officers instructed Tamburello and Atwood to remain
in Tamburello’s pickup. They instructed Deanna Nocera,
Haugen’s girlfriend who was also present with her 3-year-old
daughter, to remain in her small car with her daughter.
Tamburello’s pickup was parked in the street in front of the
driveway; Nocera’s small car was parked in the driveway in
front of and facing the Jeep; and the Jeep was in the drive-
way facing Nocera’s car and angled somewhat to the left.
The Jeep was parked about 4 feet away from Nocera’s car
and 20 to 30 feet away from Tamburello’s pickup.

An officer radioed from down the street that a neighbor
had seen a man in her backyard. Brosseau ran in that direc-
tion, and Haugen appeared. He ran past the front of his
mother’s house and then turned and ran into the driveway.
With Brosseau still in pursuit, he jumped into the driver’s
side of the Jeep and closed and locked the door. Brosseau
believed that he was running to the Jeep to retrieve a
weapon.

Brosseau arrived at the Jeep, pointed her gun at Haugen,
and ordered him to get out of the vehicle. Haugen ignored
her command and continued to look for the keys so he could
get the Jeep started. Brosseau repeated her commands and
hit the driver’s side window several times with her handgun,
which failed to deter Haugen. On the third or fourth try,
the window shattered. Brosseau unsuccessfully attempted
to grab the keys and struck Haugen on the head with the
barrel and butt of her gun. Haugen, still undeterred, suc-
ceeded in starting the Jeep. As the Jeep started or shortly
after it began to move, Brosseau jumped back and to the left.
She fired one shot through the rear driver’s side window
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at a forward angle, hitting Haugen in the back. She later
explained that she shot Haugen because she was “ ‘fearful
for the other officers on foot who [she] believed were in the
immediate area, [and] for the occupied vehicles in [Haugen’s]
path and for any other citizens who might be in the area.’ ”
339 F. 3d, at 865.

Despite being hit, Haugen, in his words, “ ‘st[ood] on the
gas’ ”; navigated the “ ‘small, tight space’ ” to avoid the other
vehicles; swerved across the neighbor’s lawn; and continued
down the street. Id., at 882. After about a half block,
Haugen realized that he had been shot and brought the Jeep
to a halt. He suffered a collapsed lung and was airlifted
to a hospital. He survived the shooting and subsequently
pleaded guilty to the felony of “eluding.” Wash. Rev. Code
§ 46.61.024 (1994). By so pleading, he admitted that he
drove his Jeep in a manner indicating “a wanton or wilful
disregard for the lives . . . of others.” Ibid. He subse-
quently brought this § 1983 action against Brosseau.

* * *

When confronted with a claim of qualified immunity, a
court must ask first the following question: “Taken in the
light most favorable to the party asserting the injury, do the
facts alleged show the officer’s conduct violated a constitu-
tional right?” Saucier v. Katz, 533 U. S., at 201. As the
Court of Appeals recognized, the constitutional question in
this case is governed by the principles enunciated in Tennes-
see v. Garner, 471 U. S. 1 (1985), and Graham v. Connor,
490 U. S. 386 (1989). These cases establish that claims of
excessive force are to be judged under the Fourth Amend-
ment’s “ ‘objective reasonableness’ ” standard. Id., at 388.
Specifically with regard to deadly force, we explained in Gar-
ner that it is unreasonable for an officer to “seize an un-
armed, nondangerous suspect by shooting him dead.” 471
U. S., at 11. But “[w]here the officer has probable cause to
believe that the suspect poses a threat of serious physical
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harm, either to the officer or to others, it is not constitution-
ally unreasonable to prevent escape by using deadly force.”
Ibid.

We express no view as to the correctness of the Court of
Appeals’ decision on the constitutional question itself. We
believe that, however that question is decided, the Court of
Appeals was wrong on the issue of qualified immunity.3

Qualified immunity shields an officer from suit when she
makes a decision that, even if constitutionally deficient, rea-
sonably misapprehends the law governing the circumstances
she confronted. Saucier v. Katz, 533 U. S., at 206 (qualified
immunity operates “to protect officers from the sometimes
‘hazy border between excessive and acceptable force’ ”).
Because the focus is on whether the officer had fair notice
that her conduct was unlawful, reasonableness is judged
against the backdrop of the law at the time of the conduct.
If the law at that time did not clearly establish that the offi-
cer’s conduct would violate the Constitution, the officer
should not be subject to liability or, indeed, even the burdens
of litigation.

It is important to emphasize that this inquiry “must be
undertaken in light of the specific context of the case, not as
a broad general proposition.” Id., at 201. As we previ-
ously said in this very context:

“[T]here is no doubt that Graham v. Connor, supra,
clearly establishes the general proposition that use of
force is contrary to the Fourth Amendment if it is exces-
sive under objective standards of reasonableness. Yet
that is not enough. Rather, we emphasized in Ander-
son [v. Creighton] ‘that the right the official is alleged
to have violated must have been “clearly established” in

3 We have no occasion in this case to reconsider our instruction in Sau-
cier v. Katz, supra, that lower courts decide the constitutional question
prior to deciding the qualified immunity question. We exercise our sum-
mary reversal procedure here simply to correct a clear misapprehension
of the qualified immunity standard.
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a more particularized, and hence more relevant, sense:
The contours of the right must be sufficiently clear that
a reasonable official would understand that what he is
doing violates that right.’ 483 U. S. [635,] 640 [(1987)].
The relevant, dispositive inquiry in determining
whether a right is clearly established is whether it
would be clear to a reasonable officer that his conduct
was unlawful in the situation he confronted.” Id., at
201–202.

The Court of Appeals acknowledged this statement of law,
but then proceeded to find fair warning in the general tests
set out in Graham and Garner. 339 F. 3d, at 873–874. In
so doing, it was mistaken. Graham and Garner, following
the lead of the Fourth Amendment’s text, are cast at a high
level of generality. See Graham v. Connor, supra, at 396
(“ ‘[T]he test of reasonableness under the Fourth Amend-
ment is not capable of precise definition or mechanical appli-
cation’ ”). Of course, in an obvious case, these standards can
“clearly establish” the answer, even without a body of rele-
vant case law. See Hope v. Pelzer, 536 U. S. 730, 738 (2002)
(noting in a case where the Eighth Amendment violation was
“obvious” that there need not be a materially similar case
for the right to be clearly established). See also Pace v.
Capobianco, 283 F. 3d 1275, 1283 (CA11 2002) (explaining in
a Fourth Amendment case involving an officer shooting a
fleeing suspect in a vehicle that, “when we look at decisions
such as Garner and Graham, we see some tests to guide us
in determining the law in many different kinds of circum-
stances; but we do not see the kind of clear law (clear an-
swers) that would apply” to the situation at hand). The
present case is far from the obvious one where Graham and
Garner alone offer a basis for decision.

We therefore turn to ask whether, at the time of Bros-
seau’s actions, it was “ ‘ “clearly established” ’ ” in this more
“ ‘particularized’ ” sense that she was violating Haugen’s
Fourth Amendment right. Saucier v. Katz, 533 U. S., at
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202. The parties point us to only a handful of cases relevant
to the “situation [Brosseau] confronted”: whether to shoot a
disturbed felon, set on avoiding capture through vehicular
flight, when persons in the immediate area are at risk from
that flight.4 Ibid. Specifically, Brosseau points us to Cole
v. Bone, 993 F. 2d 1328 (CA8 1993), and Smith v. Freland,
954 F. 2d 343 (CA6 1992).

In these cases, the courts found no Fourth Amendment
violation when an officer shot a fleeing suspect who pre-
sented a risk to others. Cole v. Bone, supra, at 1333 (hold-
ing the officer “had probable cause to believe that the truck
posed an imminent threat of serious physical harm to inno-
cent motorists as well as to the officers themselves”); Smith
v. Freland, 954 F. 2d, at 347 (noting “a car can be a deadly
weapon” and holding the officer’s decision to stop the car
from possibly injuring others was reasonable). Smith is
closer to this case. There, the officer and suspect engaged
in a car chase, which appeared to be at an end when the
officer cornered the suspect at the back of a dead-end resi-
dential street. The suspect, however, freed his car and
began speeding down the street. At this point, the officer
fired a shot, which killed the suspect. The court held the
officer’s decision was reasonable and thus did not violate the
Fourth Amendment. It noted that the suspect, like Haugen
here, “had proven he would do almost anything to avoid cap-
ture” and that he posed a major threat to, among others, the
officers at the end of the street. Ibid.

4 The parties point us to a number of other cases in this vein that post-
date the conduct in question, i. e., Brosseau’s February 21, 1999, shooting
of Haugen. See Cowan ex rel. Estate of Cooper v. Breen, 352 F. 3d 756,
763 (CA2 2003); Pace v. Capobianco, 283 F. 3d 1275, 1281–1282 (CA11
2002); Scott v. Clay County, 205 F. 3d 867, 877 (CA6 2000); McCaslin v.
Wilkins, 183 F. 3d 775, 778–779 (CA8 1999); Abraham v. Raso, 183 F. 3d
279, 288–296 (CA3 1999). These decisions, of course, could not have given
fair notice to Brosseau and are of no use in the clearly established inquiry.
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Haugen points us to Estate of Starks v. Enyart, 5 F. 3d
230 (CA7 1993), where the court found summary judgment
inappropriate on a Fourth Amendment claim involving a
fleeing suspect. There, the court concluded that the threat
created by the fleeing suspect’s failure to brake when an of-
ficer suddenly stepped in front of his just-started car was not
a sufficiently grave threat to justify the use of deadly force.
Id., at 234.

These three cases taken together undoubtedly show that
this area is one in which the result depends very much on
the facts of each case. None of them squarely governs the
case here; they do suggest that Brosseau’s actions fell in the
“ ‘hazy border between excessive and acceptable force.’ ”
Saucier v. Katz, supra, at 206. The cases by no means
“clearly establish” that Brosseau’s conduct violated the
Fourth Amendment.

The judgment of the United States Court of Appeals for
the Ninth Circuit is therefore reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

Justice Breyer, with whom Justice Scalia and Jus-
tice Ginsburg join, concurring.

I join the Court’s opinion but write separately to express
my concern about the matter to which the Court refers in
footnote 3, namely, the way in which lower courts are re-
quired to evaluate claims of qualified immunity under the
Court’s decision in Saucier v. Katz, 533 U. S. 194, 201 (2001).
As the Court notes, ante, at 198, n. 3, Saucier requires lower
courts to decide (1) the constitutional question prior to decid-
ing (2) the qualified immunity question. I am concerned
that the current rule rigidly requires courts unnecessarily to
decide difficult constitutional questions when there is avail-
able an easier basis for the decision (e. g., qualified immunity)
that will satisfactorily resolve the case before the court. In-
deed when courts’ dockets are crowded, a rigid “order of
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battle” makes little administrative sense and can sometimes
lead to a constitutional decision that is effectively insulated
from review, see Bunting v. Mellen, 541 U. S. 1019, 1025
(2004) (Scalia, J., dissenting from denial of certiorari). For
these reasons, I think we should reconsider this issue.

Justice Stevens, dissenting.

In my judgment, the answer to the constitutional question
presented by this case is clear: Under the Fourth Amend-
ment, it was objectively unreasonable for Officer Brosseau to
use deadly force against Kenneth Haugen in an attempt to
prevent his escape. What is not clear is whether Brosseau
is nonetheless entitled to qualified immunity because it might
not have been apparent to a reasonably well-trained officer
in Brosseau’s shoes that killing Haugen to prevent his escape
was unconstitutional. In my opinion that question should
be answered by a jury.

I

Law enforcement officers should never be subject to dam-
ages liability for failing to anticipate novel developments in
constitutional law. Accordingly, whenever a suit against an
officer is based on the alleged violation of a constitutional
right that has not been clearly established, the qualified im-
munity defense is available. Harlow v. Fitzgerald, 457 U. S.
800, 818 (1982). Prompt dismissal of such actions protects
officers from unnecessary litigation and accords with this
Court’s wise “policy of avoiding the unnecessary adjudication
of constitutional questions.” County of Sacramento v.
Lewis, 523 U. S. 833, 859 (1998) (Stevens, J., concurring in
judgment). When, however, the applicable constitutional
rule is well settled, “we should address the constitutional
question at the outset.” Ibid.; see also Siegert v. Gilley, 500
U. S. 226 (1991). The constitutional limits on the use of
deadly force have been clearly established for almost two
decades.



543US1 Unit: $U12 [03-06-07 17:47:42] PAGES PGT: OPIN

203Cite as: 543 U. S. 194 (2004)

Stevens, J., dissenting

In 1985, we held that the killing of an unarmed burglar to
prevent his escape was an unconstitutional seizure. Tennes-
see v. Garner, 471 U. S. 1. We considered, and rejected, the
State’s contention that the Fourth Amendment’s prohibition
against unreasonable seizures should be construed in light of
the common-law rule, which allowed the use of whatever
force was necessary to effectuate the arrest of a fleeing felon.
Id., at 12–13. We recognized that the common-law rule had
been fashioned “when virtually all felonies were punishable
by death” and long before guns were available to the police,
and noted that modern police departments in a majority of
large cities allowed the firing of a weapon only when a felon
presented a threat of death or serious bodily harm. Id., at
13–19. We concluded that “changes in the legal and techno-
logical context” had made the old rule obsolete. Id., at 15.

Unlike most “excessive force” cases in which the degree of
permissible force varies widely from case to case, the only
issue in a “deadly force” case is whether the facts apparent
to the officer justify a decision to kill a suspect in order to
prevent his escape.

In Garner we stated the governing rule:

“The use of deadly force to prevent the escape of all
felony suspects, whatever the circumstances, is constitu-
tionally unreasonable. It is not better that all felony
suspects die than that they escape. Where the suspect
poses no immediate threat to the officer and no threat
to others, the harm resulting from failing to apprehend
him does not justify the use of deadly force to do so. . . .
A police officer may not seize an unarmed, nondangerous
suspect by shooting him dead. . . .
“Where the officer has probable cause to believe that the
suspect poses a threat of serious physical harm, either
to the officer or to others, it is not constitutionally unrea-
sonable to prevent escape by using deadly force. Thus,
if the suspect threatens the officer with a weapon or
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there is probable cause to believe that he has committed
a crime involving the infliction or threatened infliction
of serious physical harm, deadly force may be used if
necessary to prevent escape, and if, where feasible, some
warning has been given.” Id., at 11–12.

The most common justifications for the use of deadly force
are plainly inapplicable to this case. Respondent Haugen
had not threatened anyone with a weapon, and petitioner
Brosseau did not shoot in order to defend herself.1 Haugen
was not a person who had committed a violent crime; nor
was there any reason to believe he would do so if permitted
to escape. Indeed, there is nothing in the record to suggest
he intended to harm anyone.2 The “threat of serious physi-
cal harm, either to the officer or to others,” id., at 11, that
provides the sole justification for Brosseau’s use of deadly
force was the risk that while fleeing in his vehicle Haugen
would accidentally collide with a pedestrian or another vehi-
cle. Whether Brosseau’s shot enhanced or minimized that
risk is debatable, but the risk of such an accident surely did

1 Although Brosseau attested that she believed Haugen may have been
attempting to retrieve a weapon from the floorboard of his vehicle some-
time during the struggle, a fact which Haugen hotly contests, there is no
evidence in the record to suggest that, at the time the shot was fired,
Brosseau believed, or any reasonable officer would have thought, that
Haugen had access to a weapon at that moment.

2 At the time of the shooting, Brosseau had the following facts at her
disposal. Haugen had a felony no-bail warrant for a nonviolent drug of-
fense, was suspected in a nonviolent burglary, and had been fleeing from
law enforcement on foot for approximately 30 to 45 minutes without inci-
dent. At the behest of Brosseau, the private individuals on the scene
were inside their respective vehicles. Haugen’s girlfriend and her daugh-
ter were in a small car approximately four feet in front and slightly to the
right of Haugen’s Jeep; Glen Tamburello and Matt Atwood were inside a
pickup truck on the street blocking the driveway, approximately 20 to 30
feet from Haugen’s Jeep. The only two police officers on foot at the scene
were last seen in a neighbor’s backyard, two houses down and to the right
of the driveway.
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not justify an attempt to kill the fugitive.3 Thus, I have no
difficulty in endorsing the Court’s assumption that Bros-
seau’s conduct violated the Constitution.

II

An officer is entitled to qualified immunity, despite having
engaged in constitutionally deficient conduct, if, in doing so,
she did not violate “clearly established statutory or consti-
tutional rights of which a reasonable person would have
known.” Harlow, 457 U. S., at 818. The requirement that
the law be clearly established is designed to ensure that offi-
cers have fair notice of what conduct is proscribed. See
Hope v. Pelzer, 536 U. S. 730, 739 (2002). Accordingly, we
have recognized that “general statements of the law are
not inherently incapable of giving fair and clear warning,”
United States v. Lanier, 520 U. S. 259, 271 (1997), and have
firmly rejected the notion that “an official action is protected
by qualified immunity unless the very action in question has
previously been held unlawful,” Anderson v. Creighton, 483
U. S. 635, 640 (1987).

Thus, the Court’s search for relevant case law applying the
Garner standard to materially similar facts is both unneces-
sary and ill advised. See Hope, 536 U. S., at 741 (“Although
earlier cases involving ‘fundamentally similar’ facts can pro-
vide especially strong support for a conclusion that the law
is clearly established, they are not necessary to such a find-
ing”); see also Lanier, 520 U. S., at 269. Indeed, the cases
the majority relies on are inapposite and, in fact, only serve

3 The evidence supporting Haugen’s allegation that Brosseau did “will-
fully fire her weapon with the intent to murder me,” 1 Record, Doc. No. 1,
includes a statement by a defense expert that Brosseau had “clearly artic-
ulated her intention to use deadly force,” id., Doc. No. 24. Moreover, the
report of the Puyallup, Washington, Police Department Firearms Review
Board stated that Brosseau “chose to use deadly force to stop Haugen.”
2 id., Doc. No. 27, Exh. H.
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to illuminate the patent unreasonableness of Brosseau’s
actions.4

Rather than uncertainty about the law, it is uncertainty
about the likely consequences of Haugen’s flight—or, more
precisely, uncertainty about how a reasonable officer making
the split-second decision to use deadly force would have as-
sessed the foreseeability of a serious accident—that prevents
me from answering the question of qualified immunity that
this case presents. This is a quintessentially “fact-specific”
question, not a question that judges should try to answer “as
a matter of law.” Cf. Anderson, 483 U. S., at 641. Al-
though it is preferable to resolve the qualified immunity
question at the earliest possible stage of litigation, this pref-
erence does not give judges license to take inherently factual
questions away from the jury. See Hunter v. Bryant, 502
U. S. 224, 229 (1991) (per curiam) (Scalia, J., concurring in
judgment); id., at 233 (Stevens, J., dissenting) (“ ‘Whether

4 In Cole v. Bone, 993 F. 2d 1328 (CA8 1993), an 18-wheel tractor-trailer
sped through a tollbooth and engaged the police in a high-speed pursuit in
excess of 90 miles per hour on a high-traffic interstate during the holiday
season. During the course of the pursuit, the driver passed traffic on both
shoulders of the interstate, repeatedly attempted to ram several police
cars, drove more than 100 passenger vehicles off the road, ran through
several roadblocks, and continued driving after the officer shot out the
wheels of the fugitive’s truck. Id., at 1330–1331. Only then did the offi-
cer finally resort to deadly force to disable the driver. Similarly, in Smith
v. Freland, 954 F. 2d 343 (CA6 1992), the suspect led a police officer on a
high-speed chase, reaching speeds in excess of 90 miles per hour. When
the officer initially cornered the suspect in a field, the driver repeatedly
swerved directly toward the police car, forcing the officer to move out of
the way and allowing the suspect to continue the chase. Id., at 344.
Only after additional officers cornered the suspect for a second time, and
after the suspect smashed directly into an unoccupied police car and began
to flee again, did the officer finally shoot the driver. Ibid.

In stark contrast, at the time Brosseau shot Haugen, the Jeep was im-
mobile, or at best, had just started moving. Haugen had not driven at
excess speeds; nor had he rammed, or attempted to ram, nearby police
cars or passenger vehicles. In sum, there was no ongoing or prior high-
speed car chase to inform the probable-cause analysis.
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a reasonable officer could have believed he had probable
cause is a question for the trier of fact, and summary judg-
ment or a directed verdict in a § 1983 action based on [the]
lack of probable cause is proper only if there is only one rea-
sonable conclusion a jury could reach’ ” (quoting Bryant v.
U. S. Treasury Dept., Secret Service, 903 F. 2d 717, 721 (CA9
1990))). The bizarre scenario described in the record of this
case convinces me that reasonable jurors could well disagree
about the answer to the qualified immunity issue. My con-
clusion is strongly reinforced by the differing opinions ex-
pressed by the Circuit Judges who have reviewed the record.

III

The Court’s attempt to justify its decision to reverse the
Court of Appeals without giving the parties an opportunity
to provide full briefing and oral argument is woefully un-
persuasive. If Brosseau had deliberately shot Haugen in
the head and killed him, the legal issues would have been
the same as those resulting from the nonfatal wound. I
seriously doubt that my colleagues would be so confident
about the result as to decide the case without the benefit of
briefs or argument on such facts.5 At a minimum, the Ninth
Circuit’s decision was not clearly erroneous, and the extraor-
dinary remedy of summary reversal is not warranted on
these facts. See R. Stern, E. Gressman, & S. Shapiro, Su-
preme Court Practice 281 (6th ed. 1986).

In sum, the constitutional limits on an officer’s use of
deadly force have been well settled in this Court’s juris-
prudence for nearly two decades, and, in this case, Officer
Brosseau acted outside of those clearly delineated bounds.

5 The Court’s recitation of the facts that led up to the shooting obscures
the undisputed point that no one contends Haugen was the kind of danger-
ous person—perhaps a terrorist or an escaped convict on a crime spree—
who would have been a danger to the community if he had been allowed
to escape. The factual issues relate only to the danger that he posed
while in the act of escaping.
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Nonetheless, in my judgment, there is a genuine factual
question as to whether a reasonably well-trained officer
standing in Brosseau’s shoes could have concluded otherwise,
and that question plainly falls with the purview of the jury.

For these reasons, I respectfully dissent.
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No. 03–1293. Argued November 30, 2004—Decided January 11, 2005*

Petitioners were convicted of conspiracy to launder money in violation of
18 U. S. C. § 1956(h) after the District Court denied their request to
instruct the jury that the Government was required to prove beyond a
reasonable doubt that at least one of the co-conspirators had committed
an overt act in furtherance of the conspiracy. The Court of Appeals
affirmed the convictions, holding, in relevant part, that the jury in-
structions were proper because § 1956(h) does not require proof of an
overt act.

Held: Conviction for conspiracy to commit money laundering, in violation
of § 1956(h), does not require proof of an overt act in furtherance of the
conspiracy. Pp. 212–219.

(a) Section 1956(h) provides: “Any person who conspires to commit
any offense defined in [§ 1956] or section 1957 shall be subject to the
same penalties as those prescribed for the offense the commission of
which was the object of the conspiracy.” In United States v. Shabani,
513 U. S. 10, this Court held that the nearly identical language of the
drug conspiracy statute, 21 U. S. C. § 846, does not require proof of an
overt act. The Shabani Court found instructive the distinction be-
tween § 846 and the general conspiracy statute, 18 U. S. C. § 371, which
supersedes the common law rule by expressly including an overt-act
requirement. Shabani distilled the governing rule for conspiracy stat-
utes: Nash v. United States, 229 U. S. 373, and Singer v. United States,
323 U. S. 338, “ ‘give Congress a formulary: by choosing a text modeled
on § 371, it gets an overt-act requirement; by choosing a text modeled
on the Sherman Act, 15 U. S. C. § 1 [which, like 21 U. S. C. § 846, omits
any express overt-act requirement], it dispenses with such a require-
ment.’ ” 513 U. S., at 14. This rule dictates the outcome here as well:
Because § 1956(h)’s text does not expressly make the commission of an
overt act an element of the conspiracy offense, the Government need
not prove an overt act to obtain a conviction. Pp. 212–214.

(b) Petitioners’ argument that Shabani is inapplicable because
§ 1956(h) does not establish a new conspiracy offense, but merely in-

*Together with No. 03–1294, Hall v. United States, also on certiorari to
the same court.



543US1 Unit: $U13 [03-06-07 13:39:30] PAGES PGT: OPIN

210 WHITFIELD v. UNITED STATES

Syllabus

creases the penalty for conviction of a money laundering conspiracy
under § 371, is untenable for two reasons: Section 1956(h)’s text is suffi-
cient to establish an offense and fails to provide any cross-reference to
§ 371. Had Congress intended to create the scheme petitioners envi-
sion, it would have done so in clearer terms. Because § 1956(h)’s text
is plain and unambiguous, the Court need not consider petitioners’ argu-
ment that the provision’s legislative history supports their construction
by virtue of its failure to indicate that Congress meant to create a new
offense or to eliminate § 371’s overt-act requirement for money launder-
ing conspiracies. In any event, mere silence in the legislative history
cannot justify reading an overt-act requirement into § 1956(h). See,
e. g., United States v. Wells, 519 U. S. 482, 496–497. Petitioners’ legisla-
tive history argument is particularly inapt here because Congress is
presumed to have had knowledge of Nash and Singer when it enacted
§ 1956(h). Petitioners’ arguments as to § 1956’s text and structure as a
whole—(1) that had Congress intended § 1956(h) to create a new conspir-
acy offense, it would have placed that offense with the three substantive
money laundering offenses set forth in § 1956(a); and (2) that by provid-
ing that “[a] prosecution for [a money laundering] conspiracy offense . . .
may be brought in the district where venue would lie for the completed
offense under [§ 1956(i)(1)], or in any other district where an act in fur-
therance of the . . . conspiracy took place,” § 1956(i)(2), Congress con-
firmed that proof of an overt act was required under § 1956(h)—are not
persuasive. Pp. 214–218.

349 F. 3d 1320, affirmed.

O’Connor, J., delivered the opinion for a unanimous Court.

Sharon C. Samek, by appointment of the Court, post,
p. 985, argued the cause for petitioners in both cases. With
her on the briefs were Thomas C. Goldstein, Amy Howe,
Pamela S. Karlan, and Richard Ware Levitt.

Jonathan L. Marcus argued the cause for the United
States in both cases. With him on the brief were Acting
Solicitor General Clement, Assistant Attorney General
Wray, Deputy Solicitor General Dreeben, and Kirby A.
Heller.†

†Richard A. Greenberg and Joshua L. Dratel filed a brief for the Na-
tional Association of Criminal Defense Lawyers as amicus curiae urging
reversal in both cases.
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Justice O’Connor delivered the opinion of the Court.

These cases present the question whether conviction for
conspiracy to commit money laundering, in violation of 18
U. S. C. § 1956(h), requires proof of an overt act in further-
ance of the conspiracy. We hold that it does not.

I

In March 1999, a federal grand jury returned a 20-count
indictment against petitioners and five codefendants. As
relevant here, Count II of the indictment charged petitioners
with conspiracy to launder money, in violation of § 1956(h).
The indictment described, in general terms, the “manner and
means” used to accomplish the objects of the money launder-
ing conspiracy, but it did not charge the defendants with the
commission of any overt act in furtherance thereof.

At trial, the Government presented evidence that petition-
ers were members of the executive board of an entity known
as Greater Ministries International Church (GMIC). GMIC
operated a “gifting” program that took in more than $400
million between 1996 and 1999. Under that program, peti-
tioners and others induced unwary investors to give money
to GMIC with promises that investors would receive double
their money back within a year and a half. Petitioners mar-
keted the program throughout the country, claiming that
GMIC would generate returns on investors’ “gifts” through
overseas investments in gold and diamond mining, commodi-
ties, and offshore banks. Investors were told that GMIC
would use some of the profits for philanthropic purposes.
Most of these claims were false. GMIC made none of the
promised investments, had no assets, and gave virtually
nothing to charity. Many participants in GMIC’s program
received little or no return on their money, and their invest-
ments indeed largely turned out to be “gifts” to GMIC repre-
sentatives. Petitioners together allegedly received more
than $1.2 million in commissions on the money they solicited.
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At the close of the evidence, petitioners asked the District
Court to instruct the jury that the Government was required
to prove beyond a reasonable doubt that at least one of the
co-conspirators had committed an overt act in furtherance
of the money laundering conspiracy. The court denied that
request, and the jury returned a verdict of guilty on the
money laundering conspiracy charge.

The Eleventh Circuit affirmed petitioners’ convictions,
holding, in relevant part, that the jury instructions approved
by the District Court were proper because § 1956(h) does not
require proof of an overt act. 349 F. 3d 1320, 1324 (2003).
The Court of Appeals noted that some of its sister Circuits
had taken the opposite position. Id., at 1323 (citing United
States v. Wilson, 249 F. 3d 366, 379 (CA5 2001); United States
v. Hildebrand, 152 F. 3d 756, 762 (CA8 1998)). It concluded,
however, that those decisions were erroneously based on
case law interpreting the general conspiracy statute, 18
U. S. C. § 371, which, unlike § 1956(h), expressly includes an
overt-act requirement. 349 F. 3d, at 1323. The Eleventh
Circuit instead relied upon United States v. Shabani, 513
U. S. 10 (1994), where we held that the drug conspiracy stat-
ute, 21 U. S. C. § 846, does not require proof of an overt act.
Because the language of 18 U. S. C. § 1956(h) and 21 U. S. C.
§ 846 is “nearly identical,” the Eleventh Circuit found itself
compelled to follow the reasoning of Shabani in holding that
§ 1956(h), too, requires no proof of an overt act. 349 F. 3d,
at 1323–1324. We granted certiorari to resolve the conflict
among the Circuits on the question presented, 542 U. S. 918
(2004), and we now affirm the decision below.

II

Congress enacted 18 U. S. C. §§ 1956 and 1957 (2000 ed. and
Supp. II) as part of the Money Laundering Control Act of
1986, Pub. L. 99–570, 100 Stat. 3207–18. Section 1956 penal-
izes the knowing and intentional transportation or transfer
of monetary proceeds from specified unlawful activities,
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while § 1957 addresses transactions involving criminally de-
rived property exceeding $10,000 in value. As originally
enacted, neither section included a conspiracy provision.
Accordingly, the Government relied on the general conspir-
acy statute, 18 U. S. C. § 371, to prosecute conspiracies to
commit the offenses set forth in §§ 1956 and 1957. In 1992,
however, Congress enacted the money laundering conspiracy
provision at issue in these cases, now codified at 18 U. S. C.
§ 1956(h). See Annunzio-Wylie Anti-Money Laundering
Act, Pub. L. 102–550, § 1530, 106 Stat. 4066. Section 1956(h)
provides: “Any person who conspires to commit any offense
defined in [§ 1956] or section 1957 shall be subject to the
same penalties as those prescribed for the offense the com-
mission of which was the object of the conspiracy.”

In Shabani, we addressed whether the nearly identical
language of the drug conspiracy statute, 21 U. S. C. § 846,
requires proof of an overt act. See ibid. (“Any person who
attempts or conspires to commit any offense defined in this
subchapter shall be subject to the same penalties as those
prescribed for the offense, the commission of which was the
object of the attempt or conspiracy”). We held that it does
not, relying principally upon our earlier decisions in Nash v.
United States, 229 U. S. 373 (1913), and Singer v. United
States, 323 U. S. 338 (1945). See Shabani, supra, at 13–14.
In each of those cases, the Court held that, where Congress
had omitted from the relevant conspiracy provision any lan-
guage expressly requiring an overt act, the Court would
not read such a requirement into the statute. See Singer,
supra, at 340 (Selective Training and Service Act of 1940);
Nash, supra, at 378 (Sherman Act).

As we explained in Shabani, these decisions “follow the
settled principle of statutory construction that, absent con-
trary indications, Congress intends to adopt the common law
definition of statutory terms. See Molzof v. United States,
502 U. S. 301, 307–308 (1992). We have consistently held
that the common law understanding of conspiracy ‘does not
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make the doing of any act other than the act of conspiring a
condition of liability.’ ” 513 U. S., at 13–14 (quoting Nash,
supra, at 378). In concluding that the drug conspiracy stat-
ute in Shabani did not require proof of an overt act, we found
instructive the distinction between that statute and the gen-
eral conspiracy statute, § 371, which supersedes the common
law rule by expressly including an overt-act requirement.
513 U. S., at 14. See 18 U. S. C. § 371 (“If two or more per-
sons conspire either to commit any offense against the
United States, or to defraud the United States, or any
agency thereof in any manner or for any purpose, and one
or more of such persons do any act to effect the object of the
conspiracy, each shall be fined under this title or imprisoned
not more than five years, or both” (emphasis added)).

Shabani distilled the governing rule for conspiracy stat-
utes as follows: “ ‘Nash and Singer give Congress a formu-
lary: by choosing a text modeled on § 371, it gets an overt-act
requirement; by choosing a text modeled on the Sherman
Act, 15 U. S. C. § 1 [which, like 21 U. S. C. § 846, omits any
express overt-act requirement], it dispenses with such a re-
quirement.’ ” 513 U. S., at 14 (quoting United States v.
Sassi, 966 F. 2d 283, 284 (CA7 1992)). This rule dictates the
outcome in the instant cases as well: Because the text of
§ 1956(h) does not expressly make the commission of an overt
act an element of the conspiracy offense, the Government
need not prove an overt act to obtain a conviction.

III

Petitioners argue that the rule that governed Shabani is
inapplicable here, because § 1956(h) does not establish a new
conspiracy offense; rather, they say, it merely increases the
penalty for conviction of a money laundering conspiracy
under § 371. In other words, as we understand their argu-
ment, petitioners contend that the Government must con-
tinue to prosecute money laundering conspiracies under
§ 371, but that § 1956(h) now provides enhanced penalties for
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conviction. Since § 371 contains an overt act requirement,
the argument goes, the Government must prove an overt
act in prosecutions ostensibly brought under § 1956(h). This
reading of § 1956(h) is untenable for two principal reasons.
First, petitioners concede—as they must—that § 1956(h)’s
text is sufficient to establish an offense. Indeed, its lan-
guage is nearly identical to the drug conspiracy statute at
issue in Shabani, which indisputably created an offense.
Second, petitioners apparently read § 1956(h) to supply an
enhanced penalty for violation of § 371 in cases where the
object of the conspiracy is to violate the substantive money
laundering offenses in §§ 1956(a) and 1957. But the text of
§ 1956(h) fails to provide any cross-reference to § 371. Mere
use of the word “conspires” surely is not enough to establish
the necessary link between these two separate statutes. In
short, if Congress had intended to create the scheme peti-
tioners envision, it would have done so in clearer terms.

Petitioners seek support for their construction of § 1956(h)
in the provision’s legislative history. They contend that this
history contains no indication that Congress meant to create
a new offense or to eliminate the pre-existing overt-act re-
quirement for money laundering conspiracy prosecutions
that hitherto had been brought under § 371. They say that
the history instead shows that § 1956(h) was intended only
to raise the penalty for money laundering conspiracy from
the 5-year maximum sentence under § 371 to the greater
maximums available for substantive money laundering of-
fenses under §§ 1956(a) and 1957. Petitioners also point out
that, when Congress enacted § 1956(h), it did so under the
title “Penalty for Money Laundering Conspiracies,” 106
Stat., at 4066 (emphasis added). Had Congress wanted to
enact an “offense” provision, they argue, it would have titled
it accordingly.

Because the meaning of § 1956(h)’s text is plain and unam-
biguous, we need not accept petitioners’ invitation to con-
sider the legislative history. But even were we to do so,
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we would reach the same conclusion. It is undisputed that
Congress intended § 1956(h) to increase the penalties for
money laundering conspiracies. The provision’s text makes
clear that Congress did so precisely by establishing a new
offense. Given the clarity of the text, mere silence in the
legislative history cannot justify reading an overt-act re-
quirement, or a cross-reference to § 371, into § 1956(h). See,
e. g., United States v. Wells, 519 U. S. 482, 496–497 (1997)
(refusing to read a materiality element into the statute at
issue based on silence in the legislative history); Harrison v.
PPG Industries, Inc., 446 U. S. 578, 592 (1980) (“[I]t would
be a strange canon of statutory construction that would re-
quire Congress to state in committee reports or elsewhere
in its deliberations that which is obvious on the face of a
statute”). Nor do we find it significant that Congress chose
to label § 1956(h) a “penalty” rather than an “offense” provi-
sion. See Pennsylvania Dept. of Corrections v. Yeskey, 524
U. S. 206, 212 (1998) (“ ‘[T]he title of a statute . . . cannot
limit the plain meaning of the text’ ”); Castillo v. United
States, 530 U. S. 120, 125 (2000) (although “[t]he title of the
entirety of § 924 is ‘Penalties’ . . . at least some portion of
§ 924 . . . creates, not penalty enhancements, but entirely
new crimes”).

Petitioners’ legislative history argument is particularly
inapt here, we might add, because Congress is presumed to
have knowledge of the governing rule described in Shabani.
While Shabani was decided two years after § 1956(h) was
enacted, the rule it articulated was established decades ear-
lier in Nash and Singer. These decisions establish a “for-
mulary” that provides clear and predictable guidance to
Congress. As the Government points out, Congress has
included an express overt-act requirement in at least 22
other current conspiracy statutes, clearly demonstrating that
it knows how to impose such a requirement when it wishes
to do so. See Brief for United States 11, and n. 5 (citing
statutes). Where Congress has chosen not to do so, we will
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not override that choice based on vague and ambiguous sig-
nals from legislative history.

We conclude by addressing two arguments raised by peti-
tioners relating to the text and structure of § 1956 as a whole.
First, petitioners note that Congress placed each of the three
substantive money laundering offenses in § 1956 under sub-
section (a). Had the drafters intended § 1956(h) to create a
new offense, petitioners contend, they would have placed it
with the other offenses in subsection (a) instead of in its own
separate subsection. We fail to see why that should be so.
The three offenses placed in subsection (a) share a common
feature: All are substantive money laundering crimes. We
find nothing remarkable in Congress’ decision to place a qual-
itatively different conspiracy offense provision in a sepa-
rate subsection.

Petitioners’ second textual argument is based on § 1956(i)
(2000 ed., Supp. II), a venue provision added to the statute
in 2001. See USA PATRIOT ACT, Pub. L. 107–56, § 1004,
115 Stat. 392. Section 1956(i)(2) (2000 ed., Supp. II) pro-
vides that “[a] prosecution for an attempt or conspiracy of-
fense under [§ 1956 or § 1957] may be brought in the district
where venue would lie for the completed offense under
[§ 1956(i)(1)], or in any other district where an act in further-
ance of the attempt or conspiracy took place.” Petitioners
contend that, by setting venue in the district where an overt
act took place, Congress confirmed what (petitioners say)
was the majority view of the Courts of Appeals at the time
of § 1956(i)’s enactment: that proof of an overt act was re-
quired under § 1956(h). Moreover, petitioners argue, setting
venue where an overt act took place makes little sense if
such an act is not an element of the offense.

This argument fails for several reasons. As a preliminary
matter, petitioners assume that § 1956(i) is the sole provision
setting venue in money laundering conspiracy prosecutions.
Although we need not definitively construe that provision
here, we note that its language appears permissive rather
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than exclusive—§ 1956(i) says a conspiracy prosecution “may
be brought” in a district meeting the specified criteria.
(Emphasis added.) This suggests that the provision serves
to supplement, rather than supplant, the default venue rule:
“Unless a statute or these rules permit otherwise, the gov-
ernment must prosecute an offense in a district where the
offense was committed.” Fed. Rule Crim. Proc. 18. For a
conspiracy prosecution under the common law rule, the dis-
trict in which the unlawful agreement was reached would
satisfy this default venue rule. See Hyde v. Shine, 199 U. S.
62, 76 (1905).

But even if we assume, for the sake of argument, that
§ 1956(i) is an exclusive venue provision, petitioners’ argu-
ment still fails. The provision authorizes two alternative
venues for money laundering conspiracy prosecutions: (1) the
district in which venue would lie if the completed substan-
tive money laundering offense had been accomplished, or
(2) any district in which an overt act in furtherance of the
conspiracy was committed. The first venue option clearly
does not require that any overt act have been committed,
and the Government therefore need not allege or prove such
an act for venue to be properly established under this por-
tion of § 1956(i). As to the second venue option, this Court
has long held that venue is proper in any district in which
an overt act in furtherance of the conspiracy was committed,
even where an overt act is not a required element of the
conspiracy offense. See, e. g., United States v. Socony-
Vacuum Oil Co., 310 U. S. 150, 252 (1940); United States v.
Trenton Potteries Co., 273 U. S. 392, 402–404 (1927). In
light of this longstanding rule, § 1956(i)(2)’s authorization of
venue in a district where an overt act took place cannot be
taken to indicate that Congress deemed such an act neces-
sary for conviction under § 1956(h). Instead, Congress ap-
pears merely to have confirmed the availability of this alter-
native venue option in money laundering conspiracy cases.
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* * *

For the reasons set forth above, we hold that conviction
for conspiracy to commit money laundering, in violation of
18 U. S. C. § 1956(h), does not require proof of an overt act in
furtherance of the conspiracy. Accordingly, the judgment of
the Court of Appeals is affirmed.

It is so ordered.
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UNITED STATES v. BOOKER

certiorari to the united states court of appeals for
the seventh circuit

No. 04–104. Argued October 4, 2004—Decided January 12, 2005*

Under the Federal Sentencing Guidelines, the sentence authorized by the
jury verdict in respondent Booker’s drug case was 210-to-262 months in
prison. At the sentencing hearing, the judge found additional facts by
a preponderance of the evidence. Because these findings mandated a
sentence between 360 months and life, the judge gave Booker a 30-year
sentence instead of the 21-year, 10-month, sentence he could have im-
posed based on the facts proved to the jury beyond a reasonable doubt.
The Seventh Circuit held that this application of the Guidelines con-
flicted with the Apprendi v. New Jersey, 530 U. S. 466, 490, holding that
“[o]ther than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.” Relying
on Blakely v. Washington, 542 U. S. 296, the court held that the sentence
violated the Sixth Amendment and instructed the District Court either
to sentence Booker within the sentencing range supported by the jury’s
findings or to hold a separate sentencing hearing before a jury. In re-
spondent Fanfan’s case, the maximum sentence authorized by the jury
verdict under the Guidelines was 78 months in prison. At the sentenc-
ing hearing, the District Judge found by a preponderance of the evi-
dence additional facts authorizing a sentence in the 188-to-235-month
range, which would have required him to impose a 15- or 16-year sen-
tence instead of the 5 or 6 years authorized by the jury verdict alone.
Relying on Blakely’s majority opinion, statements in its dissenting opin-
ions, and the Solicitor General’s brief in Blakely, the judge concluded
that he could not follow the Guidelines and imposed a sentence based
solely upon the guilty verdict in the case. The Government filed a no-
tice of appeal in the First Circuit and a petition for certiorari before
judgment in this Court.

Held: The judgment of the Court of Appeals in No. 04–104 is affirmed,
and the case is remanded. The judgment of the District Court in
No. 04–105 is vacated, and the case is remanded.

*Together with No. 04–105, United States v. Fanfan, on certiorari be-
fore judgment to the United States Court of Appeals for the First Circuit.
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No. 04–104, 375 F. 3d 508, affirmed and remanded; and No. 04–105, vacated
and remanded.

Justice Stevens delivered the opinion of the Court in part, conclud-
ing that the Sixth Amendment as construed in Blakely applies to the
Federal Sentencing Guidelines. Pp. 230–244.

(a) In addressing Washington State’s determinate sentencing scheme,
the Blakely Court found that Jones v. United States, 526 U. S. 227; Ap-
prendi v. New Jersey, 530 U. S. 466; and Ring v. Arizona, 536 U. S. 584,
made clear “that the ‘statutory maximum’ for Apprendi purposes is the
maximum sentence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant.” 542 U. S.,
at 303. As Blakely’s dissenting opinions recognized, there is no consti-
tutionally significant distinction between the Guidelines and the Wash-
ington procedure at issue in that case. This conclusion rests on the
premise, common to both systems, that the relevant sentencing rules are
mandatory and impose binding requirements on all sentencing judges.
Were the Guidelines merely advisory—recommending, but not requir-
ing, the selection of particular sentences in response to differing sets of
facts—their use would not implicate the Sixth Amendment. However,
that is not the case. Title 18 U. S. C. § 3553(b) directs that a court
“shall impose a sentence of the kind, and within the range” established
by the Guidelines, subject to departures in specific, limited cases. Be-
cause they are binding on all judges, this Court has consistently held
that the Guidelines have the force and effect of laws. Further, the
availability of a departure where the judge “finds . . . an aggravating or
mitigating circumstance of a kind, or to a degree, not adequately taken
into consideration by the Sentencing Commission in formulating the
guidelines that should result in a sentence different from that de-
scribed,” § 3553(b)(1), does not avoid the constitutional issue. Depar-
tures are unavailable in most cases because the Commission will have
adequately taken all relevant factors into account, and no departure will
be legally permissible. In those instances, the judge is legally bound
to impose a sentence within the Guidelines range. Booker’s case illus-
trates this point. The jury found him guilty of possessing at least 50
grams of crack cocaine, based on evidence that he had 92.5 grams.
Under those facts, the Guidelines required a possible 210-to-262-month
sentence. To reach Booker’s actual sentence—which was almost 10
years longer—the judge found that he possessed an additional 566 grams
of crack. Although the jury never heard any such evidence, the judge
found it to be true by a preponderance of the evidence. Thus, as in
Blakely, “the jury’s verdict alone does not authorize the sentence. The
judge acquires that authority only upon finding some additional fact.”
542 U. S., at 305. Finally, because there were no factors the Sentencing
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Commission failed to adequately consider, the judge was required to
impose a sentence within the higher Guidelines range. Pp. 230–237.

(b) The Government’s arguments for its position that Blakely’s rea-
soning should not be applied to the Federal Sentencing Guidelines are
unpersuasive. The fact that the Guidelines are promulgated by the
Sentencing Commission, rather than Congress, is constitutionally irrele-
vant. The Court has not previously considered the question, but the
same Sixth Amendment principles apply to the Sentencing Guidelines.
Further, the Court’s pre-Apprendi cases considering the Guidelines are
inapplicable, as they did not consider the application of Apprendi to the
Sentencing Guidelines. Finally, separation of powers concerns are not
present here, and were rejected in Mistretta v. United States, 488 U. S.
361. In Mistretta the Court concluded that even though the Com-
mission performed political rather than adjudicatory functions, Con-
gress did not exceed constitutional limitations in creating the Com-
mission. Id., at 388, 393. That conclusion remains true regardless of
whether the facts relevant to sentencing are labeled “sentencing fac-
tors” or “elements” of crimes. Pp. 237–244.

Justice Breyer delivered the opinion of the Court in part, conclud-
ing that 18 U. S. C. § 3553(b)(1), which makes the Federal Sentencing
Guidelines mandatory, is incompatible with today’s Sixth Amendment
“jury trial” holding and therefore must be severed and excised from the
Sentencing Reform Act of 1984 (Act). Section 3742(e), which depends
upon the Guidelines’ mandatory nature, also must be severed and ex-
cised. So modified, the Act makes the Guidelines effectively advi-
sory, requiring a sentencing court to consider Guidelines ranges, see
§ 3553(a)(4), but permitting it to tailor the sentence in light of other
statutory concerns, see § 3553(a). Pp. 246–268.

(a) Answering the remedial question requires a determination of
what “Congress would have intended” in light of the Court’s constitu-
tional holding. E. g., Denver Area Ed. Telecommunications Consor-
tium, Inc. v. FCC, 518 U. S. 727, 767. Here, the Court must decide
which of two approaches is the more compatible with Congress’ intent
as embodied in the Act: (1) retaining the Act (and the Guidelines) as
written, with today’s Sixth Amendment requirement engrafted onto it;
or (2) eliminating some of the Act’s provisions. Evaluation of the con-
stitutional requirement’s consequences in light of the Act’s language,
history, and basic purposes demonstrates that the requirement is not
compatible with the Act as written and that some severance (and exci-
sion) is necessary. Congress would likely have preferred the total in-
validation of the Act to an Act with the constitutional requirement en-
grafted onto it, but would likely have preferred the excision of the Act’s
mandatory language to the invalidation of the entire Act. Pp. 246–249.
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(b) Several considerations demonstrate that adding the Court’s con-
stitutional requirement onto the Act as currently written would so
transform the statutory scheme that Congress likely would not have
intended the Act as so modified to stand. First, references to “[t]he
court” in § 3553(a)(1)—which requires “[t]he court” when sentencing to
consider “the nature and circumstances of the offense and the history
and characteristics of the defendant”—and references to “the judge” in
the Act’s history must be read in context to mean “the judge without
the jury,” not “the judge working together with the jury.” That is
made clear by § 3661, which removes typical “jury trial” limitations on
“the information” concerning the offender that the sentencing “court . . .
may receive.” Second, Congress’ basic statutory goal of diminishing
sentencing disparity depends for its success upon judicial efforts to de-
termine, and to base punishment upon, the real conduct underlying the
crime of conviction. In looking to real conduct, federal sentencing
judges have long relied upon a probation officer’s presentence report,
which is often unavailable until after the trial. To engraft the Court’s
constitutional requirement onto the Act would destroy the system by
preventing a sentencing judge from relying upon a presentence report
for relevant factual information uncovered after the trial. Third, the
Act, read to include today’s constitutional requirement, would create a
system far more complex than Congress could have intended, thereby
greatly complicating the tasks of the prosecution, defense, judge, and
jury. Fourth, plea bargaining would not significantly diminish the con-
sequences of the Court’s constitutional holding for the operation of the
Guidelines, but would make matters worse, leading to sentences that
gave greater weight not to real conduct, but rather to counsel’s skill,
the prosecutor’s policies, the caseload, and other factors that vary from
place to place, defendant to defendant, and crime to crime. Fifth, Con-
gress would not have enacted sentencing statutes that make it more
difficult to adjust sentences upward than to adjust them downward, yet
that is what the engrafted system would create. For all these reasons,
the Act cannot remain valid in its entirety. Severance and excision are
necessary. Pp. 249–258.

(c) The entire Act need not be invalidated, since most of it is perfectly
valid. In order not to “invalidat[e] more of the statute than is neces-
sary,” Regan v. Time, Inc., 468 U. S. 641, 652, the Court must retain
those portions of the Act that are (1) constitutionally valid, ibid.,
(2) capable of “functioning independently,” Alaska Airlines, Inc. v.
Brock, 480 U. S. 678, 684, and (3) consistent with Congress’ basic objec-
tives in enacting the statute, Regan, supra, at 653. Application of these
criteria demonstrates that only § 3553(b)(1), which requires sentencing
courts to impose a sentence within the applicable Guidelines range (ab-
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sent circumstances justifying a departure), and § 3742(e), which provides
for de novo review on appeal of departures, must be severed and ex-
cised. With these two sections severed (and statutory cross-references
to the two sections consequently invalidated), the rest of the Act satis-
fies the Court’s constitutional requirement and falls outside the scope of
Apprendi v. New Jersey, 530 U. S. 466. The Act still requires judges to
take account of the Guidelines together with other sentencing goals, see
§ 3553(a)(4); to consider the Guidelines “sentencing range established
for . . . the applicable category of offense committed by the applicable
category of defendant,” pertinent Sentencing Commission policy state-
ments, and the need to avoid unwarranted sentencing disparities and to
restitute victims, §§ 3553(a)(1), (3)–(7); and to impose sentences that re-
flect the seriousness of the offense, promote respect for the law, provide
just punishment, afford adequate deterrence, protect the public, and ef-
fectively provide the defendant with needed training and medical care,
§ 3553(a)(2). Moreover, despite § 3553(b)(1)’s absence, the Act contin-
ues to provide for appeals from sentencing decisions (irrespective of
whether the trial judge sentences within or outside the Guidelines
range). See §§ 3742(a) and (b). Excision of § 3742(e), which sets forth
appellate review standards, does not pose a critical problem. Appro-
priate review standards may be inferred from related statutory lan-
guage, the statute’s structure, and the “ ‘sound administration of jus-
tice.’ ” Pierce v. Underwood, 487 U. S. 552, 559–560. Here, these
factors and the past two decades of appellate practice in cases involving
departures from the Guidelines imply a familiar and practical standard
of review: review for “unreasonable[ness].” See, e. g., 18 U. S. C.
§ 3742(e)(3) (1994 ed.). Finally, the Act without its mandatory provision
and related language remains consistent with Congress’ intent to avoid
“unwarranted sentencing disparities . . . [and] maintai[n] sufficient flexi-
bility to permit individualized sentences when warranted,” 28 U. S. C.
§ 991(b)(1)(B), in that the Sentencing Commission remains in place to
perform its statutory duties, see § 994, the district courts must consult
the Guidelines and take them into account when sentencing, see 18
U. S. C. § 3553(a)(4), and the courts of appeals review sentencing deci-
sions for unreasonableness. Thus, it is more consistent with Congress’
likely intent (1) to preserve the Act’s important pre-existing elements
while severing and excising §§ 3553(b) and 3742(e) than (2) to maintain
all of the Act’s provisions and engraft today’s constitutional requirement
onto the statutory scheme. Pp. 258–265.

(d) Other possible remedies—including, e. g., the parties’ proposals
that the Guidelines remain binding in cases other than those in which
the Constitution prohibits judicial factfinding and that the Act’s pro-
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visions requiring such factfinding at sentencing be excised—are re-
jected. Pp. 265–267.

(e) On remand in respondent Booker’s case, the District Court should
impose a sentence in accordance with today’s opinions, and, if the sen-
tence comes before the Seventh Circuit for review, that court should
apply the review standards set forth in this Court’s remedial opinion.
In respondent Fanfan’s case, the Government (and Fanfan should he so
choose) may seek resentencing under the system set forth in today’s
opinions. As these dispositions indicate, today’s Sixth Amendment
holding and the Court’s remedial interpretation of the Sentencing Act
must be applied to all cases on direct review. See, e. g., Griffith v. Ken-
tucky, 479 U. S. 314, 328. That does not mean that every sentence will
give rise to a Sixth Amendment violation or that every appeal will lead
to a new sentencing hearing. That is because reviewing courts are
expected to apply ordinary prudential doctrines, determining, e. g.,
whether the issue was raised below and whether it fails the “plain-
error” test. It is also because, in cases not involving a Sixth Amend-
ment violation, whether resentencing is warranted or whether it will
instead be sufficient to review a sentence for reasonableness may de-
pend upon application of the harmless-error doctrine. Pp. 267–268.

Stevens, J., delivered the opinion of the Court in part, in which Scalia,
Souter, Thomas, and Ginsburg, JJ., joined. Breyer, J., delivered the
opinion of the Court in part, in which Rehnquist, C. J., and O’Connor,
Kennedy, and Ginsburg, JJ., joined, post, p. 244. Stevens, J., filed an
opinion dissenting in part, in which Souter, J., joined, and in which
Scalia, J., joined except for Part III and footnote 17, post, p. 272.
Scalia, J., post, p. 303, and Thomas, J., post, p. 313, filed opinions dissent-
ing in part. Breyer, J., filed an opinion dissenting in part, in which
Rehnquist, C. J., and O’Connor and Kennedy, JJ., joined, post, p. 326.

Acting Solicitor General Clement argued the cause for
the United States in both cases. With him on the brief were
Assistant Attorney General Wray, Deputy Solicitor General
Dreeben, James A. Feldman, Dan Himmelfarb, and Nina
Goodman.

T. Christopher Kelly argued the cause for respondent in
No. 04–104. With him on the brief was Dean A. Strang.
Rosemary Curran Scapicchio argued the cause for respond-
ent in No. 04–105. With her on the brief were Carter G.
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Phillips, Jeffrey T. Green, Eric A. Shumsky, and Martin
G. Weinberg.†

Justice Stevens delivered the opinion of the Court in
part.*

The question presented in each of these cases is whether
an application of the Federal Sentencing Guidelines violated
the Sixth Amendment. In each case, the courts below held
that binding rules set forth in the Guidelines limited the se-
verity of the sentence that the judge could lawfully impose
on the defendant based on the facts found by the jury at his
trial. In both cases the courts rejected, on the basis of our
decision in Blakely v. Washington, 542 U. S. 296 (2004), the
Government’s recommended application of the Sentencing
Guidelines because the proposed sentences were based on
additional facts that the sentencing judge found by a prepon-
derance of the evidence. We hold that both courts correctly
concluded that the Sixth Amendment as construed in

†Briefs of amici curiae urging reversal in both cases were filed for the
United States Sentencing Commission by James K. Robinson, Charles
R. Tetzlaff, and Pamela O. Barron; and for the Honorable Orrin G. Hatch
et al. by Gregory G. Garre.

Briefs of amici curiae urging affirmance in both cases were filed
for Families Against Mandatory Minimums by Gregory L. Poe, Roy T.
Englert, Jr., Max Huffman, and Mary Price; for the Federal Public
Defender, Northern District of Texas, by Ira R. Kirkendoll and Carlos
R. Cardona; for the National Association of Criminal Defense Lawyers by
Samuel J. Buffone, David O. Stewart, Thomas C. Goldstein, Amy Howe,
and David M. Porter; for the National Association of Federal Defenders
by Paul M. Rashkind, Carol A. Brook, Henry J. Bemporad, and Frances
H. Pratt; for the New York Council of Defense Lawyers by Alexandra
A. E. Shapiro and Lewis J. Liman; for the Washington Legal Foundation
et al. by Donald B. Verrilli, Jr., Elaine J. Goldenberg, Daniel J. Popeo,
and Paul D. Kamenar; and for Thomas F. Liotti, by Mr. Liotti, pro se.

John S. Martin, Jr., filed a brief for an Ad Hoc Group of Former Federal
Judges as amici curiae in both cases.

*Justice Scalia, Justice Souter, Justice Thomas, and Justice
Ginsburg join this opinion.
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Blakely does apply to the Sentencing Guidelines. In a sepa-
rate opinion authored by Justice Breyer, the Court con-
cludes that in light of this holding, two provisions of the Sen-
tencing Reform Act of 1984 (SRA) that have the effect of
making the Guidelines mandatory must be invalidated in
order to allow the statute to operate in a manner consistent
with congressional intent.

I

Respondent Booker was charged with possession with in-
tent to distribute at least 50 grams of cocaine base (crack).
Having heard evidence that he had 92.5 grams in his duf-
fel bag, the jury found him guilty of violating 21 U. S. C.
§ 841(a)(1). That statute prescribes a minimum sentence of
10 years in prison and a maximum sentence of life for that
offense. § 841(b)(1)(A)(iii).

Based upon Booker’s criminal history and the quantity of
drugs found by the jury, the Sentencing Guidelines required
the District Court Judge to select a “base” sentence of not
less than 210 nor more than 262 months in prison. See
United States Sentencing Commission, Guidelines Manual
§§ 2D1.1(c)(4), 4A1.1 (Nov. 2003) (USSG). The judge, how-
ever, held a post-trial sentencing proceeding and concluded
by a preponderance of the evidence that Booker had pos-
sessed an additional 566 grams of crack and that he was
guilty of obstructing justice. Those findings mandated that
the judge select a sentence between 360 months and life im-
prisonment; the judge imposed a sentence at the low end of
the range. Thus, instead of the sentence of 21 years and 10
months that the judge could have imposed on the basis of the
facts proved to the jury beyond a reasonable doubt, Booker
received a 30-year sentence.

Over the dissent of Judge Easterbrook, the Court of Ap-
peals for the Seventh Circuit held that this application of the
Sentencing Guidelines conflicted with our holding in Ap-
prendi v. New Jersey, 530 U. S. 466, 490 (2000), that “[o]ther
than the fact of a prior conviction, any fact that increases
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the penalty for a crime beyond the prescribed statutory max-
imum must be submitted to a jury, and proved beyond a rea-
sonable doubt.” 375 F. 3d 508, 510 (2004). The majority
relied on our holding in Blakely, 542 U. S. 296, that “the
‘statutory maximum’ for Apprendi purposes is the maximum
sentence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant.”
Id., at 303. The court held that the sentence violated the
Sixth Amendment, and remanded with instructions to the
District Court either to sentence respondent within the sen-
tencing range supported by the jury’s findings or to hold a
separate sentencing hearing before a jury.

Respondent Fanfan was charged with conspiracy to dis-
tribute and to possess with intent to distribute at least 500
grams of cocaine in violation of 21 U. S. C. §§ 846, 841(a)(1),
and 841(b)(1)(B)(ii). He was convicted by the jury after it
answered “Yes” to the question “Was the amount of cocaine
500 or more grams?” App. C to Pet. for Cert. in No. 04–105,
p. 15a. Under the Guidelines, without additional findings of
fact, the maximum sentence authorized by the jury verdict
was imprisonment for 78 months.

A few days after our decision in Blakely, the trial judge
conducted a sentencing hearing at which he found additional
facts that, under the Guidelines, would have authorized a
sentence in the 188-to-235-month range. Specifically, he
found that respondent Fanfan was responsible for 2.5 kilo-
grams of cocaine powder, and 261.6 grams of crack. He also
concluded that respondent had been an organizer, leader,
manager, or supervisor in the criminal activity. Both find-
ings were made by a preponderance of the evidence. Under
the Guidelines, these additional findings would have required
an enhanced sentence of 15 or 16 years instead of the 5 or 6
years authorized by the jury verdict alone. Relying not
only on the majority opinion in Blakely, but also on the cate-
gorical statements in the dissenting opinions and in the Solic-
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itor General’s brief in Blakely, see App. A to Pet. for Cert.
in No. 04–105, pp. 6a–7a, the judge concluded that he could
not follow the particular provisions of the Sentencing Guide-
lines “which involve drug quantity and role enhancement,”
id., at 11a. Expressly refusing to make “any blanket deci-
sion about the federal guidelines,” he followed the provisions
of the Guidelines that did not implicate the Sixth Amend-
ment by imposing a sentence on respondent “based solely
upon the jury verdict in this case.” Ibid.

Following the denial of its motion to correct the sentence
in Fanfan’s case, the Government filed a notice of appeal in
the Court of Appeals for the First Circuit, and a petition in
this Court for a writ of certiorari before judgment. Because
of the importance of the questions presented, we granted
that petition, 542 U. S. 956 (2004), as well as a similar petition
filed by the Government in Booker’s case, ibid. In both pe-
titions, the Government asks us to determine whether our
Apprendi line of cases applies to the Sentencing Guidelines,
and if so, what portions of the Guidelines remain in effect.1

In this opinion, we explain why we agree with the lower
courts’ answer to the first question. In a separate opinion
for the Court, Justice Breyer explains the Court’s answer
to the second question.

1 The questions presented are:
“1. Whether the Sixth Amendment is violated by the imposition of an
enhanced sentence under the United States Sentencing Guidelines based
on the sentencing judge’s determination of a fact (other than a prior con-
viction) that was not found by the jury or admitted by the defendant.
“2. If the answer to the first question is ‘yes,’ the following question is
presented: whether, in a case in which the Guidelines would require the
court to find a sentence-enhancing fact, the Sentencing Guidelines as a
whole would be inapplicable, as a matter of severability analysis, such that
the sentencing court must exercise its discretion to sentence the defendant
within the maximum and minimum set by statute for the offense of convic-
tion.” E. g., Pet. for Cert. in No. 04–104, p. (I).
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II

It has been settled throughout our history that the Consti-
tution protects every criminal defendant “against conviction
except upon proof beyond a reasonable doubt of every fact
necessary to constitute the crime with which he is charged.”
In re Winship, 397 U. S. 358, 364 (1970). It is equally clear
that the “Constitution gives a criminal defendant the right
to demand that a jury find him guilty of all the elements of
the crime with which he is charged.” United States v. Gau-
din, 515 U. S. 506, 511 (1995). These basic precepts, firmly
rooted in the common law, have provided the basis for recent
decisions interpreting modern criminal statutes and sentenc-
ing procedures.

In Jones v. United States, 526 U. S. 227, 230 (1999), we
considered the federal carjacking statute, which provides
three different maximum sentences depending on the extent
of harm to the victim: 15 years in jail if there was no serious
injury to a victim, 25 years if there was “serious bodily in-
jury,” and life in prison if death resulted. 18 U. S. C. § 2119
(1988 ed., Supp. V). In spite of the fact that the statute “at
first glance has a look to it suggesting [that the provisions
relating to the extent of harm to the victim] are only sentenc-
ing provisions,” 526 U. S., at 232, we concluded that the harm
to the victim was an element of the crime. That conclusion
was supported by the statutory text and structure, and was
influenced by our desire to avoid the constitutional issues
implicated by a contrary holding, which would have reduced
the jury’s role “to the relative importance of low-level gate-
keeping.” Id., at 244. Foreshadowing the result we reach
today, we noted that our holding was consistent with a “rule
requiring jury determination of facts that raise a sentencing
ceiling” in state and federal sentencing guidelines systems.
Id., at 251–252, n. 11.

In Apprendi v. New Jersey, 530 U. S. 466 (2000), the de-
fendant pleaded guilty to second-degree possession of a
firearm for an unlawful purpose, which carried a prison term



543US2 Unit: $U14 [03-16-07 06:51:59] PAGES PGT: OPIN

231Cite as: 543 U. S. 220 (2005)

Opinion of the Court

of 5-to-10 years. Thereafter, the trial court found that his
conduct had violated New Jersey’s “hate crime” law because
it was racially motivated, and imposed a 12-year sentence.
This Court set aside the enhanced sentence. We held:
“Other than the fact of a prior conviction, any fact that in-
creases the penalty for a crime beyond the prescribed stat-
utory maximum must be submitted to a jury, and proved
beyond a reasonable doubt.” Id., at 490.

The fact that New Jersey labeled the hate crime a “sen-
tence enhancement” rather than a separate criminal act was
irrelevant for constitutional purposes. Id., at 478. As a
matter of simple justice, it seemed obvious that the proce-
dural safeguards designed to protect Apprendi from punish-
ment for the possession of a firearm should apply equally to
his violation of the hate crime statute. Merely using the
label “sentence enhancement” to describe the latter did not
provide a principled basis for treating the two crimes differ-
ently. Id., at 476.

In Ring v. Arizona, 536 U. S. 584 (2002), we reaffirmed
our conclusion that the characterization of critical facts is
constitutionally irrelevant. There, we held that it was im-
permissible for “the trial judge, sitting alone” to determine
the presence or absence of the aggravating factors required
by Arizona law for imposition of the death penalty. Id., at
588–589. “If a State makes an increase in a defendant’s au-
thorized punishment contingent on the finding of a fact, that
fact—no matter how the State labels it—must be found by a
jury beyond a reasonable doubt.” Id., at 602. Our opinion
made it clear that ultimately, while the procedural error in
Ring’s case might have been harmless because the necessary
finding was implicit in the jury’s guilty verdict, id., at 609,
n. 7, “the characterization of a fact or circumstance as an
‘element’ or a ‘sentencing factor’ is not determinative of the
question ‘who decides,’ judge or jury,” id., at 605.

In Blakely v. Washington, 542 U. S. 296 (2004), we dealt
with a determinate sentencing scheme similar to the Federal
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Sentencing Guidelines. There the defendant pleaded guilty
to kidnaping, a class B felony punishable by a term of not
more than 10 years. Other provisions of Washington law,
comparable to the Federal Sentencing Guidelines, mandated
a “standard” sentence of 49-to-53 months, unless the judge
found aggravating facts justifying an exceptional sentence.
Although the prosecutor recommended a sentence in the
standard range, the judge found that the defendant had acted
with “ ‘deliberate cruelty’ ” and sentenced him to 90 months.
Id., at 300.

For reasons explained in Jones, Apprendi, and Ring, the
requirements of the Sixth Amendment were clear. The ap-
plication of Washington’s sentencing scheme violated the de-
fendant’s right to have the jury find the existence of “ ‘any
particular fact’ ” that the law makes essential to his punish-
ment. 542 U. S., at 301. That right is implicated whenever
a judge seeks to impose a sentence that is not solely based
on “facts reflected in the jury verdict or admitted by the
defendant.” Id., at 303 (emphasis deleted). We rejected
the State’s argument that the jury verdict was sufficient to
authorize a sentence within the general 10-year sentence for
class B felonies, noting that under Washington law, the judge
was required to find additional facts in order to impose the
greater 90-month sentence. Our precedents, we explained,
make clear “that the ‘statutory maximum’ for Apprendi pur-
poses is the maximum sentence a judge may impose solely
on the basis of the facts reflected in the jury verdict or
admitted by the defendant.” Ibid. (emphasis in original).
The determination that the defendant acted with deliberate
cruelty, like the determination in Apprendi that the defend-
ant acted with racial malice, increased the sentence that the
defendant could have otherwise received. Since this fact
was found by a judge using a preponderance of the evidence
standard, the sentence violated Blakely’s Sixth Amendment
rights.
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As the dissenting opinions in Blakely recognized, there
is no distinction of constitutional significance between the
Federal Sentencing Guidelines and the Washington proce-
dures at issue in that case. See, e. g., 542 U. S., at 325 (opin-
ion of O’Connor, J.) (“The structure of the Federal Guide-
lines likewise does not, as the Government halfheartedly
suggests, provide any grounds for distinction. . . . If any-
thing, the structural differences that do exist make the Fed-
eral Guidelines more vulnerable to attack”). This conclu-
sion rests on the premise, common to both systems, that the
relevant sentencing rules are mandatory and impose binding
requirements on all sentencing judges.

If the Guidelines as currently written could be read as
merely advisory provisions that recommended, rather than
required, the selection of particular sentences in response to
differing sets of facts, their use would not implicate the Sixth
Amendment. We have never doubted the authority of a
judge to exercise broad discretion in imposing a sentence
within a statutory range. See Apprendi, 530 U. S., at 481;
Williams v. New York, 337 U. S. 241, 246 (1949). Indeed,
everyone agrees that the constitutional issues presented by
these cases would have been avoided entirely if Congress
had omitted from the SRA the provisions that make the
Guidelines binding on district judges; it is that circumstance
that makes the Court’s answer to the second question pre-
sented possible. For when a trial judge exercises his discre-
tion to select a specific sentence within a defined range, the
defendant has no right to a jury determination of the facts
that the judge deems relevant.

The Guidelines as written, however, are not advisory; they
are mandatory and binding on all judges.2 While subsection

2 In Mistretta v. United States, 488 U. S. 361 (1989), we pointed out that
Congress chose explicitly to adopt a “mandatory-guideline system” rather
than a system that would have been “only advisory,” and that the statute
“makes the Sentencing Commission’s guidelines binding on the courts.”
Id., at 367.
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(a) of § 3553 of the sentencing statute 3 lists the Sentencing
Guidelines as one factor to be considered in imposing a sen-
tence, subsection (b) directs that the court “shall impose a
sentence of the kind, and within the range” established by
the Guidelines, subject to departures in specific, limited
cases. (Emphasis added.) Because they are binding on
judges, we have consistently held that the Guidelines have
the force and effect of laws. See, e. g., Mistretta v. United
States, 488 U. S. 361, 391 (1989); Stinson v. United States,
508 U. S. 36, 42 (1993).

The availability of a departure in specified circumstances
does not avoid the constitutional issue, just as it did not in
Blakely itself. The Guidelines permit departures from the
prescribed sentencing range in cases in which the judge
“finds that there exists an aggravating or mitigating circum-
stance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating
the guidelines that should result in a sentence different from
that described.” 18 U. S. C. § 3553(b)(1) (2000 ed., Supp. IV).
At first glance, one might believe that the ability of a district
judge to depart from the Guidelines means that she is bound
only by the statutory maximum. Were this the case, there
would be no Apprendi problem. Importantly, however, de-
partures are not available in every case, and in fact are un-
available in most. In most cases, as a matter of law, the
Commission will have adequately taken all relevant factors
into account, and no departure will be legally permissible.
In those instances, the judge is bound to impose a sentence
within the Guidelines range. It was for this reason that we
rejected a similar argument in Blakely, holding that al-
though the Washington statute allowed the judge to impose
a sentence outside the sentencing range for “ ‘substantial and
compelling reasons,’ ” that exception was not available for
Blakely himself. 542 U. S., at 299. The sentencing judge

3 18 U. S. C. § 3553(a) (2000 ed. and Supp. IV).
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would have been reversed had he invoked the departure sec-
tion to justify the sentence.

Booker’s case illustrates the mandatory nature of the
Guidelines. The jury convicted him of possessing at least
50 grams of crack in violation of 21 U. S. C. § 841(b)(1)(A)(iii)
based on evidence that he had 92.5 grams of crack in his
duffel bag. Under these facts, the Guidelines specified an
offense level of 32, which, given the defendant’s criminal his-
tory category, authorized a sentence of 210-to-262 months.
See USSG § 2D1.1(c)(4). Booker’s is a run-of-the-mill drug
case, and does not present any factors that were inade-
quately considered by the Commission. The sentencing
judge would therefore have been reversed had he not im-
posed a sentence within the level 32 Guidelines range.

Booker’s actual sentence, however, was 360 months, almost
10 years longer than the Guidelines range supported by the
jury verdict alone. To reach this sentence, the judge found
facts beyond those found by the jury: namely, that Booker
possessed 566 grams of crack in addition to the 92.5 grams
in his duffel bag. The jury never heard any evidence of the
additional drug quantity, and the judge found it true by a
preponderance of the evidence. Thus, just as in Blakely,
“the jury’s verdict alone does not authorize the sentence.
The judge acquires that authority only upon finding some
additional fact.” 542 U. S., at 305. There is no relevant dis-
tinction between the sentence imposed pursuant to the
Washington statutes in Blakely and the sentences imposed
pursuant to the Federal Sentencing Guidelines in these
cases.

In his dissent, post, at 327–329, Justice Breyer argues
on historical grounds that the Guidelines scheme is constitu-
tional across the board. He points to traditional judicial au-
thority to increase sentences to take account of any unusual
blameworthiness in the manner employed in committing a
crime, an authority that the Guidelines require to be exer-
cised consistently throughout the system. This tradition,
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however, does not provide a sound guide to enforcement of
the Sixth Amendment’s guarantee of a jury trial in today’s
world.

It is quite true that once determinate sentencing had fallen
from favor, American judges commonly determined facts jus-
tifying a choice of a heavier sentence on account of the man-
ner in which particular defendants acted. Apprendi, 530
U. S., at 481. In 1986, however, our own cases first recog-
nized a new trend in the legislative regulation of sentencing
when we considered the significance of facts selected by leg-
islatures that not only authorized, or even mandated, heavier
sentences than would otherwise have been imposed, but in-
creased the range of sentences possible for the underlying
crime. See McMillan v. Pennsylvania, 477 U. S. 79, 87–88
(1986). Provisions for such enhancements of the permissi-
ble sentencing range reflected growing and wholly justified
legislative concern about the proliferation and variety of
drug crimes and their frequent identification with firearms
offenses.

The effect of the increasing emphasis on facts that en-
hanced sentencing ranges, however, was to increase the
judge’s power and diminish that of the jury. It became the
judge, not the jury, who determined the upper limits of sen-
tencing, and the facts determined were not required to be
raised before trial or proved by more than a preponderance.

As the enhancements became greater, the jury’s finding
of the underlying crime became less significant. And the
enhancements became very serious indeed. See, e. g., Jones,
526 U. S., at 230–231 ( judge’s finding increased the maximum
sentence from 15 to 25 years); respondent Booker’s case
(from 262 months to a life sentence); respondent Fanfan’s
case (from 78 to 235 months); United States v. Rodriguez, 73
F. 3d 161, 162–163 (CA7 1996) (Posner, C. J., dissenting from
denial of rehearing en banc) (from approximately 54 months
to a life sentence); United States v. Hammoud, 381 F. 3d 316,
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361–362 (CA4 2004) (en banc) (Motz, J., dissenting) (actual
sentence increased from 57 months to 155 years).

As it thus became clear that sentencing was no longer tak-
ing place in the tradition that Justice Breyer invokes, the
Court was faced with the issue of preserving an ancient
guarantee under a new set of circumstances. The new sen-
tencing practice forced the Court to address the question
how the right of jury trial could be preserved, in a meaning-
ful way guaranteeing that the jury would still stand between
the individual and the power of the government under the
new sentencing regime. And it is the new circumstances,
not a tradition or practice that the new circumstances have
superseded, that have led us to the answer first considered
in Jones and developed in Apprendi and subsequent cases
culminating with this one. It is an answer not motivated by
Sixth Amendment formalism, but by the need to preserve
Sixth Amendment substance.

III

The Government advances three arguments in support of
its submission that we should not apply our reasoning in
Blakely to the Federal Sentencing Guidelines. It contends
that Blakely is distinguishable because the Guidelines were
promulgated by a Commission rather than the Legislature;
that principles of stare decisis require us to follow four ear-
lier decisions that are arguably inconsistent with Blakely;
and that the application of Blakely to the Guidelines would
conflict with separation-of-powers principles reflected in
Mistretta v. United States, 488 U. S. 361 (1989). These argu-
ments are unpersuasive.

Commission v. Legislature:

In our judgment the fact that the Guidelines were promul-
gated by the Sentencing Commission, rather than Congress,
lacks constitutional significance. In order to impose the de-
fendants’ sentences under the Guidelines, the judges in these
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cases were required to find an additional fact, such as drug
quantity, just as the judge found the additional fact of seri-
ous bodily injury to the victim in Jones. As far as the de-
fendants are concerned, they face significantly higher sen-
tences—in Booker’s case almost 10 years higher—because
a judge found true by a preponderance of the evidence a
fact that was never submitted to the jury. Regardless of
whether Congress or a Sentencing Commission concluded
that a particular fact must be proved in order to sentence a
defendant within a particular range, “[t]he Framers would
not have thought it too much to demand that, before depriv-
ing a man of [ten] more years of his liberty, the State should
suffer the modest inconvenience of submitting its accusation
to ‘the unanimous suffrage of twelve of his equals and neigh-
bours,’ rather than a lone employee of the State.” Blakely,
542 U. S., at 313–314 (citation omitted).

The Government correctly notes that in Apprendi we re-
ferred to “ ‘any fact that increases the penalty for a crime
beyond the prescribed statutory maximum . . . .’ ” Brief for
United States 15 (quoting Apprendi, 530 U. S., at 490 (empha-
sis in Brief for United States)). The simple answer, of
course, is that we were only considering a statute in that
case; we expressly declined to consider the Guidelines. See
Apprendi, 530 U. S., at 497, n. 21. It was therefore appro-
priate to state the rule in that case in terms of a “statutory
maximum” rather than answering a question not properly
before us.

More important than the language used in our holding in
Apprendi are the principles we sought to vindicate. Those
principles are unquestionably applicable to the Guidelines.
They are not the product of recent innovations in our juris-
prudence, but rather have their genesis in the ideals our con-
stitutional tradition assimilated from the common law. See
Jones, 526 U. S., at 244–248. The Framers of the Constitu-
tion understood the threat of “judicial despotism” that could
arise from “arbitrary punishments upon arbitrary convic-
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tions” without the benefit of a jury in criminal cases. The
Federalist No. 83, p. 499 (C. Rossiter ed. 1961) (A. Hamilton).
The Founders presumably carried this concern from Eng-
land, in which the right to a jury trial had been enshrined
since the Magna Carta. As we noted in Apprendi:

“[T]he historical foundation for our recognition of these
principles extends down centuries into the common law.
‘[T]o guard against a spirit of oppression and tyranny
on the part of rulers,’ and ‘as the great bulwark of [our]
civil and political liberties,’ trial by jury has been under-
stood to require that ‘the truth of every accusation,
whether preferred in the shape of indictment, informa-
tion, or appeal, should afterwards be confirmed by the
unanimous suffrage of twelve of [the defendant’s] equals
and neighbours . . . .’ ” 530 U. S., at 477 (citations
omitted).

Regardless of whether the legal basis of the accusation is in
a statute or in guidelines promulgated by an independent
commission, the principles behind the jury trial right are
equally applicable.

Stare Decisis:

The Government next argues that four recent cases pre-
clude our application of Blakely to the Sentencing Guide-
lines. We disagree. In United States v. Dunnigan, 507
U. S. 87 (1993), we held that the provisions of the Guidelines
that require a sentence enhancement if the judge determines
that the defendant committed perjury do not violate the
privilege of the accused to testify on her own behalf. There
was no contention that the enhancement was invalid because
it resulted in a more severe sentence than the jury verdict
had authorized. Accordingly, we found this case indistin-
guishable from United States v. Grayson, 438 U. S. 41 (1978),
a pre-Guidelines case in which we upheld a similar sentence
increase. Applying Blakely to the Guidelines would invali-
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date a sentence that relied on such an enhancement if the
resulting sentence was outside the range authorized by the
jury verdict. Nevertheless, there are many situations in
which the district judge might find that the enhancement is
warranted, yet still sentence the defendant within the range
authorized by the jury. See post, at 276–279 (Stevens, J.,
dissenting in part). Thus, while the reach of Dunnigan may
be limited, we need not overrule it.

In Witte v. United States, 515 U. S. 389 (1995), we held that
the Double Jeopardy Clause did not bar a prosecution for
conduct that had provided the basis for an enhancement of
the defendant’s sentence in a prior case. “We concluded that
‘consideration of information about the defendant’s character
and conduct at sentencing does not result in “punishment”
for any offense other than the one of which the defendant
was convicted.’ Rather, the defendant is ‘punished only for
the fact that the present offense was carried out in a manner
that warrants increased punishment . . . .’ ” United States
v. Watts, 519 U. S. 148, 155 (1997) (per curiam) (quoting
Witte, 515 U. S., at 401, 403; emphasis deleted). In Watts,
relying on Witte, we held that the Double Jeopardy Clause
permitted a court to consider acquitted conduct in sentencing
a defendant under the Guidelines. In neither Witte nor
Watts was there any contention that the sentencing enhance-
ment had exceeded the sentence authorized by the jury ver-
dict in violation of the Sixth Amendment. The issue we con-
front today simply was not presented.4

Finally, in Edwards v. United States, 523 U. S. 511 (1998),
the Court held that a jury’s general verdict finding the de-
fendants guilty of a conspiracy involving either cocaine or
crack supported a sentence based on their involvement with

4 Watts, in particular, presented a very narrow question regarding the
interaction of the Guidelines with the Double Jeopardy Clause, and did
not even have the benefit of full briefing or oral argument. It is unsur-
prising that we failed to consider fully the issues presented to us in these
cases. See 519 U. S., at 171 (Kennedy, J., dissenting).
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both drugs. Even though the indictment had charged that
their conspiracy embraced both, they argued on appeal that
the verdict limited the judge’s sentencing authority. We
recognized that the defendants’ statutory and constitutional
claims might have had merit if it had been possible to argue
that their crack-related activities were not part of the same
conspiracy as their cocaine activities. But they failed to
make that argument, and, based on our review of the record
which showed “a series of interrelated drug transactions in-
volving both cocaine and crack,” we concluded that no such
claim could succeed.5 Id., at 515.

None of our prior cases is inconsistent with today’s deci-
sion. Stare decisis does not compel us to limit Blakely’s
holding.

Separation of Powers:
Finally, the Government and, to a lesser extent, Justice

Breyer’s dissent, argue that any holding that would require
Guidelines sentencing factors to be proved to a jury beyond
a reasonable doubt would effectively transform them into a
code defining elements of criminal offenses. The result, ac-
cording to the Government, would be an unconstitutional
grant to the Sentencing Commission of the inherently legis-
lative power to define criminal elements.

There is no merit to this argument because the Commis-
sion’s authority to identify the facts relevant to sentencing

5 We added: “Instead, petitioners argue that the judge might have made
different factual findings if only the judge had known that the law required
him to assume the jury had found a cocaine-only, not a cocaine-and-crack,
conspiracy. It is sufficient for present purposes, however, to point out
that petitioners did not make this particular argument in the District
Court. Indeed, they seem to have raised their entire argument for the
first time in the Court of Appeals. Thus, petitioners did not explain to
the sentencing judge how their ‘jury-found-only-cocaine’ assumption could
have made a difference to the judge’s own findings, nor did they explain
how this assumption (given the judge’s findings) should lead to greater
leniency.” Edwards, 523 U. S., at 515–516.
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decisions and to determine the impact of such facts on fed-
eral sentences is precisely the same whether one labels such
facts “sentencing factors” or “elements” of crimes. Our de-
cision in Mistretta, 488 U. S., at 371, upholding the validity
of the delegation of that authority, is unaffected by the char-
acterization of such facts, or by the procedures used to find
such facts in particular sentencing proceedings. Indeed, we
rejected a similar argument in Jones:

“Contrary to the dissent’s suggestion, the constitutional
proposition that drives our concern in no way ‘call[s] into
question the principle that the definition of the elements
of a criminal offense is entrusted to the legislature.’
The constitutional guarantees that give rise to our con-
cern in no way restrict the ability of legislatures to iden-
tify the conduct they wish to characterize as criminal or
to define the facts whose proof is essential to the estab-
lishment of criminal liability. The constitutional safe-
guards that figure in our analysis concern not the iden-
tity of the elements defining criminal liability but only
the required procedures for finding the facts that deter-
mine the maximum permissible punishment; these are
the safeguards going to the formality of notice, the iden-
tity of the factfinder, and the burden of proof.” 526
U. S., at 243, n. 6 (citation omitted).

Our holding today does not call into question any aspect
of our decision in Mistretta. That decision was premised on
an understanding that the Commission, rather than perform-
ing adjudicatory functions, instead makes political and sub-
stantive decisions. 488 U. S., at 393. We noted that the
promulgation of the Guidelines was much like other activities
in the Judicial Branch, such as the creation of the Federal
Rules of Evidence, all of which are nonadjudicatory activi-
ties. Id., at 387. We also noted that “Congress may dele-
gate to the Judicial Branch nonadjudicatory functions that
do not trench upon the prerogatives of another Branch and
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that are appropriate to the central mission of the Judiciary.”
Id., at 388. While we recognized that the Guidelines were
more substantive than the Rules of Evidence or other nonad-
judicatory functions delegated to the Judicial Branch, we
nonetheless concluded that such a delegation did not exceed
Congress’ powers.

Further, a recognition that the Commission did not exer-
cise judicial authority, but was more properly thought of as
exercising some sort of legislative power, ibid., was essential
to our holding. If the Commission in fact performed adjudi-
catory functions, it would have violated Article III because
some of the members were not Article III judges. As we
explained:

“[T]he ‘practical consequences’ of locating the Commis-
sion within the Judicial Branch pose no threat of under-
mining the integrity of the Judicial Branch or of expand-
ing the powers of the Judiciary beyond constitutional
bounds by uniting within the Branch the political or
quasi-legislative power of the Commission with the judi-
cial power of the courts. [The Commission’s] powers
are not united with the powers of the Judiciary in a way
that has meaning for separation-of-powers analysis.
Whatever constitutional problems might arise if the
powers of the Commission were vested in a court, the
Commission is not a court, does not exercise judicial
power, and is not controlled by or accountable to mem-
bers of the Judicial Branch.” Id., at 393.

We have thus always recognized the fact that the Commis-
sion is an independent agency that exercises policymaking
authority delegated to it by Congress. Nothing in our hold-
ing today is inconsistent with our decision in Mistretta.

IV

All of the foregoing supports our conclusion that our hold-
ing in Blakely applies to the Sentencing Guidelines. We



543US2 Unit: $U14 [03-16-07 06:51:59] PAGES PGT: OPIN

244 UNITED STATES v. BOOKER

Opinion of the Court

recognize, as we did in Jones, Apprendi, and Blakely, that
in some cases jury factfinding may impair the most expedient
and efficient sentencing of defendants. But the interest in
fairness and reliability protected by the right to a jury
trial—a common-law right that defendants enjoyed for cen-
turies and that is now enshrined in the Sixth Amendment—
has always outweighed the interest in concluding trials
swiftly. Blakely, 542 U. S., at 313. As Blackstone put it:

“[H]owever convenient these [new methods of trial] may
appear at first, (as doubtless all arbitrary powers, well
executed, are the most convenient) yet let it be again
remembered, that delays, and little inconveniences in
the forms of justice, are the price that all free nations
must pay for their liberty in more substantial matters;
that these inroads upon this sacred bulwark of the na-
tion are fundamentally opposite to the spirit of our con-
stitution; and that, though begun in trifles, the prece-
dent may gradually increase and spread, to the utter
disuse of juries in questions of the most momentous con-
cerns.” 4 Commentaries on the Laws of England 343–
344 (1769).

Accordingly, we reaffirm our holding in Apprendi: Any
fact (other than a prior conviction) which is necessary to sup-
port a sentence exceeding the maximum authorized by the
facts established by a plea of guilty or a jury verdict must
be admitted by the defendant or proved to a jury beyond a
reasonable doubt.

Justice Breyer delivered the opinion of the Court in
part.*

The first question that the Government has presented in
these cases is the following:

*The Chief Justice, Justice O’Connor, Justice Kennedy, and Jus-
tice Ginsburg join this opinion.
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“Whether the Sixth Amendment is violated by the impo-
sition of an enhanced sentence under the United States
Sentencing Guidelines based on the sentencing judge’s
determination of a fact (other than a prior conviction)
that was not found by the jury or admitted by the de-
fendant.” Pet. for Cert. in No. 04–104, p. (I).

The Court, in an opinion by Justice Stevens, answers this
question in the affirmative. Applying its decisions in Ap-
prendi v. New Jersey, 530 U. S. 466 (2000), and Blakely v.
Washington, 542 U. S. 296 (2004), to the Federal Sentencing
Guidelines, the Court holds that, in the circumstances men-
tioned, the Sixth Amendment requires juries, not judges, to
find facts relevant to sentencing. See ante, at 226–227, 244
(Stevens, J., opinion of the Court).

We here turn to the second question presented, a question
that concerns the remedy. We must decide whether or to
what extent, “as a matter of severability analysis,” the
Guidelines “as a whole” are “inapplicable . . . such that the
sentencing court must exercise its discretion to sentence the
defendant within the maximum and minimum set by statute
for the offense of conviction.” Pet. for Cert. in No. 04–104,
p. (I).

We answer the question of remedy by finding the provision
of the federal sentencing statute that makes the Guidelines
mandatory, 18 U. S. C. § 3553(b)(1) (Supp. IV), incompati-
ble with today’s constitutional holding. We conclude that
this provision must be severed and excised, as must one
other statutory section, § 3742(e) (2000 ed. and Supp. IV),
which depends upon the Guidelines’ mandatory nature.
So modified, the federal sentencing statute, see Sentenc-
ing Reform Act of 1984 (Sentencing Act), as amended, 18
U. S. C. § 3551 et seq., 28 U. S. C. § 991 et seq., makes the
Guidelines effectively advisory. It requires a sentencing
court to consider Guidelines ranges, see 18 U. S. C.
§ 3553(a)(4) (Supp. IV), but it permits the court to tailor the
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sentence in light of other statutory concerns as well, see
§ 3553(a).

I

We answer the remedial question by looking to legislative
intent. See, e. g., Minnesota v. Mille Lacs Band of Chip-
pewa Indians, 526 U. S. 172, 191 (1999); Alaska Airlines, Inc.
v. Brock, 480 U. S. 678, 684 (1987); Regan v. Time, Inc., 468
U. S. 641, 653 (1984) (plurality opinion). We seek to de-
termine what “Congress would have intended” in light of
the Court’s constitutional holding. Denver Area Ed. Tele-
communications Consortium, Inc. v. FCC, 518 U. S. 727,
767 (1996) (plurality opinion) (“Would Congress still have
passed” the valid sections “had it known” about the constitu-
tional invalidity of the other portions of the statute? (inter-
nal quotation marks omitted)). In this instance, we must
determine which of the two following remedial approaches is
the more compatible with the Legislature’s intent as embod-
ied in the 1984 Sentencing Act.

One approach, that of Justice Stevens’ dissent, would
retain the Sentencing Act (and the Guidelines) as written,
but would engraft onto the existing system today’s Sixth
Amendment “jury trial” requirement. The addition would
change the Guidelines by preventing the sentencing court
from increasing a sentence on the basis of a fact that the jury
did not find (or that the offender did not admit).

The other approach, which we now adopt, would (through
severance and excision of two provisions) make the Guide-
lines system advisory while maintaining a strong connection
between the sentence imposed and the offender’s real con-
duct—a connection important to the increased uniformity of
sentencing that Congress intended its Guidelines system to
achieve.

Both approaches would significantly alter the system that
Congress designed. But today’s constitutional holding
means that it is no longer possible to maintain the judicial
factfinding that Congress thought would underpin the man-
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datory Guidelines system that it sought to create and that
Congress wrote into the Act in 18 U. S. C. §§ 3553(a) and 3661
(2000 ed. and Supp. IV). Hence we must decide whether we
would deviate less radically from Congress’ intended system
(1) by superimposing the constitutional requirement an-
nounced today or (2) through elimination of some provisions
of the statute.

To say this is not to create a new kind of severability anal-
ysis. Post, at 291 (Stevens, J., dissenting in part).
Rather, it is to recognize that sometimes severability ques-
tions (questions as to how, or whether, Congress would in-
tend a statute to apply) can arise when a legislatively un-
foreseen constitutional problem requires modification of a
statutory provision as applied in a significant number of in-
stances. Compare, e. g., Welsh v. United States, 398 U. S.
333, 361 (1970) (Harlan, J., concurring in result) (explaining
that when a statute is defective because of its failure to ex-
tend to some group a constitutionally required benefit, the
court may “either declare it a nullity” or “extend” the benefit
“to include those who are aggrieved by exclusion”); Heckler
v. Mathews, 465 U. S. 728, 739, n. 5 (1984) (“Although . . .
ordinarily ‘extension, rather than nullification, is the proper
course,’ the court should not, of course, ‘use its remedial pow-
ers to circumvent the intent of the legislature . . . ’ ” (quoting
Califano v. Westcott, 443 U. S. 76, 89 (1979), and id., at 94
(Powell, J., concurring in part and dissenting in part))); Sloan
v. Lemon, 413 U. S. 825, 834 (1973) (striking down entire
Pennsylvania tuition reimbursement statute because to elim-
inate only unconstitutional applications “would be to create a
program quite different from the one the legislature actually
adopted”). See also post, at 320, 323 (Thomas, J., dissenting
in part) (“[S]everability questions” can “arise from unconsti-
tutional applications” of statutes, and such a question “is
squarely presented” here); Vermeule, Saving Constructions,
85 Geo. L. J. 1945, 1950, n. 26 (1997).
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In today’s context—a highly complex statute, interrelated
provisions, and a constitutional requirement that creates fun-
damental change—we cannot assume that Congress, if faced
with the statute’s invalidity in key applications, would have
preferred to apply the statute in as many other instances
as possible. Neither can we determine likely congressional
intent mechanically. We cannot simply approach the prob-
lem grammatically, say, by looking to see whether the consti-
tutional requirement and the words of the Act are linguisti-
cally compatible.

Nor do simple numbers provide an answer. It is, of
course, true that the numbers show that the constitutional
jury trial requirement would lead to additional decision-
making by juries in only a minority of cases. See post, at
277 (Stevens, J., dissenting in part). Prosecutors and de-
fense attorneys would still resolve the lion’s share of criminal
matters through plea bargaining, and plea bargaining takes
place without a jury. See ibid. Many of the rest involve
only simple issues calling for no upward Guidelines adjust-
ment. See post, at 275. And in at least some of the remain-
der, a judge may find adequate room to adjust a sentence
within the single Guidelines range to which the jury verdict
points, or within the overlap between that range and the
next highest. See post, at 278–279.

But the constitutional jury trial requirement would none-
theless affect every case. It would affect decisions about
whether to go to trial. It would affect the content of plea
negotiations. It would alter the judge’s role in sentencing.
Thus we must determine likely intent not by counting pro-
ceedings, but by evaluating the consequences of the Court’s
constitutional requirement in light of the Act’s language, its
history, and its basic purposes.

While reasonable minds can, and do, differ about the out-
come, we conclude that the constitutional jury trial require-
ment is not compatible with the Act as written and that some
severance and excision are necessary. In Part II, infra, we
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explain the incompatibility. In Part III, infra, we describe
the necessary excision. In Part IV, infra, we explain why
we have rejected other possibilities. In essence, in what fol-
lows, we explain both (1) why Congress would likely have
preferred the total invalidation of the Act to an Act with the
Court’s Sixth Amendment requirement engrafted onto it,
and (2) why Congress would likely have preferred the exci-
sion of some of the Act, namely the Act’s mandatory lan-
guage, to the invalidation of the entire Act. That is to say,
in light of today’s holding, we compare maintaining the Act
as written with jury factfinding added (the dissenters’ pro-
posed remedy) to the total invalidation of the statute, and
conclude that Congress would have preferred the latter. We
then compare our own remedy to the total invalidation of the
statute, and conclude that Congress would have preferred
our remedy.

II

Several considerations convince us that, were the Court’s
constitutional requirement added onto the Sentencing Act as
currently written, the requirement would so transform the
scheme that Congress created that Congress likely would
not have intended the Act as so modified to stand. First,
the statute’s text states that “[t]he court” when sentencing
will consider “the nature and circumstances of the offense
and the history and characteristics of the defendant.” 18
U. S. C. § 3553(a)(1) (2000 ed. and Supp. IV). In con-
text, the words “the court” mean “the judge without the
jury,” not “the judge working together with the jury.” A
further statutory provision, by removing typical “jury trial”
evidentiary limitations, makes this clear. See § 3661 (ruling
out any “limitation . . . on the information concerning the
[offender’s] background, character, and conduct” that the
“court . . . may receive”). The Act’s history confirms it.
See, e. g., S. Rep. No. 98–225, p. 51 (1983) (the Guidelines
system “will guide the judge in making” sentencing decisions
(emphasis added)); id., at 52 (before sentencing, “the judge”
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must consider “the nature and circumstances of the offense”);
id., at 53 (“the judge” must conduct “a comprehensive exami-
nation of the characteristics of the particular offense and the
particular offender”).

This provision is tied to the provision of the Act that
makes the Guidelines mandatory, see § 3553(b)(1) (2000 ed.,
Supp. IV). They are part and parcel of a single, unified
whole—a whole that Congress intended to apply to all fed-
eral sentencing.

This provision makes it difficult to justify Justice
Stevens’ approach, for that approach requires reading the
words “the court” as if they meant “the judge working to-
gether with the jury.” Unlike Justice Stevens, we do not
believe we can interpret the statute’s language to save its
constitutionality, see post, at 286 (opinion dissenting in part),
because we believe that any such reinterpretation, even if
limited to instances in which a Sixth Amendment problem
arises, would be “plainly contrary to the intent of Congress.”
United States v. X-Citement Video, Inc., 513 U. S. 64, 78
(1994). Without some such reinterpretation, however, this
provision of the statute, along with those inextricably con-
nected to it, are constitutionally invalid, and fall outside of
Congress’ power to enact. Nor can we agree with Justice
Stevens that a newly passed “identical statute” would be
valid, post, at 283 (opinion dissenting in part). Such a new,
identically worded statute would be valid only if (unlike the
present statute) we could interpret that new statute (without
disregarding Congress’ basic intent) as being consistent with
the Court’s jury factfinding requirement. Compare post, at
283–284 (Stevens, J., dissenting in part). If so, the statute
would stand.

Second, Congress’ basic statutory goal—a system that di-
minishes sentencing disparity—depends for its success upon
judicial efforts to determine, and to base punishment upon,
the real conduct that underlies the crime of conviction.
That determination is particularly important in the federal
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system where crimes defined as, for example, “obstruct[ing],
delay[ing], or affect[ing] commerce or the movement of any
article or commodity in commerce, by . . . extortion,” 18
U. S. C. § 1951(a), or, say, using the mail “for the purpose of
executing” a “scheme or artifice to defraud,” § 1341 (2000 ed.,
Supp. II), can encompass a vast range of very different kinds
of underlying conduct. But it is also important even in re-
spect to ordinary crimes, such as robbery, where an act that
meets the statutory definition can be committed in a host of
different ways. Judges have long looked to real conduct
when sentencing. Federal judges have long relied upon a
presentence report, prepared by a probation officer, for infor-
mation (often unavailable until after the trial) relevant to the
manner in which the convicted offender committed the crime
of conviction.

Congress expected this system to continue. That is why
it specifically inserted into the Act the provision cited above,
which (recodifying prior law) says that

“[n]o limitation shall be placed on the information con-
cerning the background, character, and conduct of a per-
son convicted of an offense which a court of the United
States may receive and consider for the purpose of im-
posing an appropriate sentence.” 18 U. S. C. § 3661.

This Court’s earlier opinions assumed that this system
would continue. That is why the Court, for example, held
in United States v. Watts, 519 U. S. 148 (1997) (per curiam),
that a sentencing judge could rely for sentencing purposes
upon a fact that a jury had found unproved (beyond a reason-
able doubt). See id., at 157; see also id., at 152–153 (quoting
United States Sentencing Commission, Guidelines Manual
§ 1B1.3, comment., backg’d (Nov. 1995) (USSG), which “de-
scribes in sweeping language the conduct that a sentencing
court may consider in determining the applicable guideline
range,” and which provides that “ ‘[c]onduct that is not for-
mally charged or is not an element of the offense of con-
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viction may enter into the determination of the applicable
guideline sentencing range’ ”).

The Sentencing Guidelines also assume that Congress in-
tended this system to continue. See USSG § 1B1.3, com-
ment., backg’d (Nov. 2003). That is why, among other
things, they permit a judge to reject a plea-bargained sen-
tence if he determines, after reviewing the presentence re-
port, that the sentence does not adequately reflect the seri-
ousness of the defendant’s actual conduct. See § 6B1.2(a).

To engraft the Court’s constitutional requirement onto the
sentencing statutes, however, would destroy the system. It
would prevent a judge from relying upon a presentence re-
port for factual information, relevant to sentencing, uncov-
ered after the trial. In doing so, it would, even compared
to pre-Guidelines sentencing, weaken the tie between a sen-
tence and an offender’s real conduct. It would thereby un-
dermine the sentencing statute’s basic aim of ensuring simi-
lar sentences for those who have committed similar crimes
in similar ways.

Several examples help illustrate the point. Imagine
Smith and Jones, each of whom violates the Hobbs Act in
very different ways. See 18 U. S. C. § 1951(a) (forbidding
“obstruct[ing], delay[ing], or affect[ing] commerce or the
movement of any article or commodity in commerce, by . . .
extortion”). Smith threatens to injure a co-worker unless
the co-worker advances him a few dollars from the interstate
company’s till; Jones, after similarly threatening the co-
worker, causes far more harm by seeking far more money,
by making certain that the co-worker’s family is aware of
the threat, by arranging for deliveries of dead animals to the
co-worker’s home to show he is serious, and so forth. The
offenders’ behavior is very different; the known harmful con-
sequences of their actions are different; their punishments
both before, and after, the Guidelines would have been dif-
ferent. But, under the dissenters’ approach, unless prosecu-
tors decide to charge more than the elements of the crime,
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the judge would have to impose similar punishments. See,
e. g., post, at 303–304 (Scalia, J., dissenting in part).

Now imagine two former felons, Johnson and Jackson, each
of whom engages in identical criminal behavior: threatening
a bank teller with a gun, securing $50,000, and injuring an
innocent bystander while fleeing the bank. Suppose prose-
cutors charge Johnson with one crime (say, illegal gun pos-
session, see 18 U. S. C. § 922(g)) and Jackson with another
(say, bank robbery, see § 2113(a)). Before the Guidelines, a
single judge faced with such similar real conduct would have
been able (within statutory limits) to impose similar sen-
tences upon the two similar offenders despite the different
charges brought against them. The Guidelines themselves
would ordinarily have required judges to sentence the two
offenders similarly. But under the dissenters’ system, in
these circumstances the offenders likely would receive differ-
ent punishments. See, e. g., post, at 303–304 (Scalia, J., dis-
senting in part).

Consider, too, a complex mail fraud conspiracy where a
prosecutor may well be uncertain of the amount of harm and
of the role each indicted individual played until after convic-
tion—when the offenders may turn over financial records,
when it becomes easier to determine who were the leaders
and who the followers, when victim interviews are seen to
be worth the time. In such a case the relation between the
sentence and what actually occurred is likely to be consider-
ably more distant under a system with a jury trial require-
ment patched onto it than it was even prior to the Sentencing
Act, when judges routinely used information obtained after
the verdict to decide upon a proper sentence.

This point is critically important. Congress’ basic goal in
passing the Sentencing Act was to move the sentencing sys-
tem in the direction of increased uniformity. See 28 U. S. C.
§ 991(b)(1)(B); see also § 994(f). That uniformity does not
consist simply of similar sentences for those convicted of vio-
lations of the same statute—a uniformity consistent with the
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dissenters’ remedial approach. It consists, more impor-
tantly, of similar relationships between sentences and real
conduct, relationships that Congress’ sentencing statutes
helped to advance and that Justice Stevens’ approach
would undermine. Compare post, at 288 (opinion dissenting
in part) (conceding that the Sixth Amendment requirement
would “undoubtedly affect ‘real conduct’ sentencing in cer-
tain cases,” but minimizing the significance of that circum-
stance). In significant part, it is the weakening of this real-
conduct/uniformity-in-sentencing relationship, and not any
“[i]nexplicabl[e]” concerns for the “manner of achieving uni-
form sentences,” post, at 304 (Scalia, J., dissenting in part),
that leads us to conclude that Congress would have preferred
no mandatory system to the system the dissenters envisage.

Third, the sentencing statutes, read to include the Court’s
Sixth Amendment requirement, would create a system far
more complex than Congress could have intended. How
would courts and counsel work with an indictment and a jury
trial that involved not just whether a defendant robbed a
bank but also how? Would the indictment have to allege, in
addition to the elements of robbery, whether the defendant
possessed a firearm, whether he brandished or discharged it,
whether he threatened death, whether he caused bodily in-
jury, whether any such injury was ordinary, serious, perma-
nent or life threatening, whether he abducted or physically
restrained anyone, whether any victim was unusually vul-
nerable, how much money was taken, and whether he was an
organizer, leader, manager, or supervisor in a robbery gang?
See USSG §§ 2B3.1, 3B1.1. If so, how could a defendant
mount a defense against some or all such specific claims
should he also try simultaneously to maintain that the Gov-
ernment’s evidence failed to place him at the scene of the
crime? Would the indictment in a mail fraud case have to
allege the number of victims, their vulnerability, and the
amount taken from each? How could a judge expect a jury
to work with the Guidelines’ definitions of, say, “relevant con-
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duct,” which includes “all acts and omissions committed,
aided, abetted, counseled, commanded, induced, procured, or
willfully caused by the defendant; and [in the case of a con-
spiracy] all reasonably foreseeable acts and omissions of oth-
ers in furtherance of the jointly undertaken criminal ac-
tivity”? §§ 1B1.3(a)(1)(A)–(B). How would a jury measure
“loss” in a securities fraud case—a matter so complex as to
lead the Commission to instruct judges to make “only . . .
a reasonable estimate”? § 2B1.1, comment., n. 3(C). How
would the court take account, for punishment purposes, of a
defendant’s contemptuous behavior at trial—a matter that
the Government could not have charged in the indictment?
§ 3C1.1.

Fourth, plea bargaining would not significantly diminish
the consequences of the Court’s constitutional holding for
the operation of the Guidelines. Compare post, at 273–274
(Stevens, J., dissenting in part). Rather, plea bargaining
would make matters worse. Congress enacted the sentenc-
ing statutes in major part to achieve greater uniformity in
sentencing, i. e., to increase the likelihood that offenders who
engage in similar real conduct would receive similar sen-
tences. The statutes reasonably assume that their efforts
to move the trial-based sentencing process in the direction of
greater sentencing uniformity would have a similar positive
impact upon plea-bargained sentences, for plea bargaining
takes place in the shadow of (i. e., with an eye toward the
hypothetical result of) a potential trial.

That, too, is why Congress, understanding the realities of
plea bargaining, authorized the Commission to promulgate
policy statements that would assist sentencing judges in de-
termining whether to reject a plea agreement after reading
about the defendant’s real conduct in a presentence report
(and giving the offender an opportunity to challenge the re-
port). See 28 U. S. C. § 994(a)(2)(E); USSG § 6B1.2(a), p. s.
This system has not worked perfectly; judges have often
simply accepted an agreed-upon account of the conduct at
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issue. But compared to pre-existing law, the statutes try to
move the system in the right direction, i. e., toward greater
sentencing uniformity.

The Court’s constitutional jury trial requirement, how-
ever, if patched onto the present Sentencing Act, would move
the system backwards in respect both to tried and to plea-
bargained cases. In respect to tried cases, it would effec-
tively deprive the judge of the ability to use post-verdict-
acquired real-conduct information; it would prohibit the
judge from basing a sentence upon any conduct other than
the conduct the prosecutor chose to charge; and it would put
a defendant to a set of difficult strategic choices as to which
prosecutorial claims he would contest. The sentence that
would emerge in a case tried under such a system would
likely reflect real conduct less completely, less accurately, and
less often than did a pre-Guidelines, as well as a Guidelines,
trial.

Because plea bargaining inevitably reflects estimates of
what would happen at trial, plea bargaining too under such
a system would move in the wrong direction. That is to say,
in a sentencing system modified by the Court’s constitutional
requirement, plea bargaining would likely lead to sentences
that gave greater weight not to real conduct, but rather to
the skill of counsel, the policies of the prosecutor, the case-
load, and other factors that vary from place to place, de-
fendant to defendant, and crime to crime. Compared to
pre-Guidelines plea bargaining, plea bargaining of this kind
would necessarily move federal sentencing in the direc-
tion of diminished, not increased, uniformity in sentencing.
Compare supra, at 250–252, with post, at 288 (Stevens, J.,
dissenting in part). It would tend to defeat, not to further,
Congress’ basic statutory goal.

Such a system would have particularly troubling conse-
quences with respect to prosecutorial power. Until now,
sentencing factors have come before the judge in the presen-
tence report. But in a sentencing system with the Court’s
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constitutional requirement engrafted onto it, any factor that
a prosecutor chose not to charge at the plea negotiation
would be placed beyond the reach of the judge entirely.
Prosecutors would thus exercise a power the Sentencing Act
vested in judges: the power to decide, based on relevant in-
formation about the offense and the offender, which defend-
ants merit heavier punishment.

In respondent Booker’s case, for example, the jury heard
evidence that the crime had involved 92.5 grams of crack
cocaine, and convicted Booker of possessing more than 50
grams. But the judge, at sentencing, found that the crime
had involved an additional 566 grams, for a total of 658.5
grams. A system that would require the jury, not the judge,
to make the additional “566 grams” finding is a system in
which the prosecutor, not the judge, would control the sen-
tence. That is because it is the prosecutor who would have
to decide what drug amount to charge. He could choose to
charge 658.5 grams, or 92.5, or less. It is the prosecutor
who, through such a charging decision, would control the sen-
tencing range. And it is different prosecutors who, in dif-
ferent cases—say, in two cases involving 566 grams—would
potentially insist upon different punishments for similar de-
fendants who engaged in similar criminal conduct involving
similar amounts of unlawful drugs—say, by charging one of
them with the full 566 grams, and the other with 10. As
long as different prosecutors react differently, a system with
a patched-on jury factfinding requirement would mean dif-
ferent sentences for otherwise similar conduct, whether in
the context of trials or that of plea bargaining.

Fifth, Congress would not have enacted sentencing stat-
utes that make it more difficult to adjust sentences upward
than to adjust them downward. As several United States
Senators have written in an amicus brief, “the Congress that
enacted the 1984 Act did not conceive of—much less estab-
lish—a sentencing guidelines system in which sentencing
judges were free to consider facts or circumstances not found
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by a jury or admitted in a plea agreement for the purpose of
adjusting a base-offense level down, but not up, within the
applicable guidelines range. Such a one-way lever would be
grossly at odds with Congress’s intent.” Brief for Sen.
Orrin G. Hatch et al. as Amici Curiae 22. Yet that is the
system that the dissenters’ remedy would create. Compare
post, at 291 (Stevens, J., dissenting in part) (conceding
asymmetry but stating belief that this “is unlikely to have
more than a minimal effect”).

For all these reasons, Congress, had it been faced with the
constitutional jury trial requirement, likely would not have
passed the same Sentencing Act. It likely would have found
the requirement incompatible with the Act as written.
Hence the Act cannot remain valid in its entirety. Sever-
ance and excision are necessary.

III

We now turn to the question of which portions of the sen-
tencing statute we must sever and excise as inconsistent
with the Court’s constitutional requirement. Although, as
we have explained, see Part II, supra, we believe that
Congress would have preferred the total invalidation of the
statute to the dissenters’ remedial approach, we neverthe-
less do not believe that the entire statute must be invali-
dated. Compare post, at 292 (Stevens, J., dissenting in
part). Most of the statute is perfectly valid. See, e. g., 18
U. S. C. § 3551 (2000 ed. and Supp. IV) (describing author-
ized sentences as probation, fine, or imprisonment); § 3552
(presentence reports); § 3554 (forfeiture); § 3555 (notifica-
tion to the victims); § 3583 (supervised release). And we
must “refrain from invalidating more of the statute than is
necessary.” Regan, 468 U. S., at 652 (plurality opinion).
Indeed, we must retain those portions of the Act that are (1)
constitutionally valid, id., at 652–653, (2) capable of “func-
tioning independently,” Alaska Airlines, 480 U. S., at 684,
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and (3) consistent with Congress’ basic objectives in enacting
the statute, Regan, supra, at 653.

Application of these criteria indicates that we must sever
and excise two specific statutory provisions: the provi-
sion that requires sentencing courts to impose a sentence
within the applicable Guidelines range (in the absence of
circumstances that justify a departure), see 18 U. S. C.
§ 3553(b)(1) (2000 ed., Supp. IV), and the provision that sets
forth standards of review on appeal, including de novo re-
view of departures from the applicable Guidelines range, see
§ 3742(e) (2000 ed. and Supp. IV) (see Appendix, infra, for
text of both provisions). With these two sections excised
(and statutory cross-references to the two sections conse-
quently invalidated), the remainder of the Act satisfies the
Court’s constitutional requirements.

As the Court today recognizes in its first opinion in these
cases, the existence of § 3553(b)(1) is a necessary condition
of the constitutional violation. That is to say, without this
provision—namely, the provision that makes “the relevant
sentencing rules . . . mandatory and impose[s] binding re-
quirements on all sentencing judges”—the statute falls out-
side the scope of Apprendi’s requirement. Ante, at 233
(Stevens, J., opinion of the Court); see also ibid. (“[E]very-
one agrees that the constitutional issues presented by these
cases would have been avoided entirely if Congress had omit-
ted from the [Sentencing Reform Act] the provisions that
make the Guidelines binding on district judges”). Cf. post,
at 314–320 (Thomas, J., dissenting in part).

The remainder of the Act “function[s] independently.”
Alaska Airlines, supra, at 684. Without the “mandatory”
provision, the Act nonetheless requires judges to take ac-
count of the Guidelines together with other sentencing goals.
See 18 U. S. C. § 3553(a) (2000 ed., Supp. IV). The Act none-
theless requires judges to consider the Guidelines “sentenc-
ing range established for . . . the applicable category of of-
fense committed by the applicable category of defendant,”
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§ 3553(a)(4)(A), the pertinent Sentencing Commission policy
statements, the need to avoid unwarranted sentencing dis-
parities, and the need to provide restitution to victims,
§§ 3553(a)(1), (3), (5)–(7) (2000 ed. and Supp. IV). And the
Act nonetheless requires judges to impose sentences that re-
flect the seriousness of the offense, promote respect for the
law, provide just punishment, afford adequate deterrence,
protect the public, and effectively provide the defendant
with needed educational or vocational training and medical
care. § 3553(a)(2) (2000 ed. and Supp. IV) (see Appendix,
infra, for text of § 3553(a)).

Moreover, despite the absence of § 3553(b)(1) (Supp. 2004),
the Act continues to provide for appeals from sentencing de-
cisions (irrespective of whether the trial judge sentences
within or outside the Guidelines range in the exercise of his
discretionary power under § 3553(a)). See § 3742(a) (2000
ed.) (appeal by defendant); § 3742(b) (appeal by Government).
We concede that the excision of § 3553(b)(1) requires the exci-
sion of a different, appeals-related section, namely, § 3742(e)
(2000 ed. and Supp. IV), which sets forth standards of review
on appeal. That section contains critical cross-references to
the (now-excised) § 3553(b)(1) and consequently must be sev-
ered and excised for similar reasons.

Excision of § 3742(e), however, does not pose a critical
problem for the handling of appeals. That is because, as we
have previously held, a statute that does not explicitly set
forth a standard of review may nonetheless do so implicitly.
See Pierce v. Underwood, 487 U. S. 552, 558–560 (1988)
(adopting a standard of review, where “neither a clear statu-
tory prescription nor a historical tradition” existed, based on
the statutory text and structure, and on practical considera-
tions); see also Cooter & Gell v. Hartmarx Corp., 496 U. S.
384, 403–405 (1990) (same); Koon v. United States, 518 U. S.
81, 99 (1996) (citing Pierce and Cooter & Gell with approval).
We infer appropriate review standards from related statu-
tory language, the structure of the statute, and the “ ‘sound
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administration of justice. ’ ” Pierce, supra, at 559–560.
And in this instance those factors, in addition to the past two
decades of appellate practice in cases involving departures,
imply a practical standard of review already familiar to ap-
pellate courts: review for “unreasonable[ness].” 18 U. S. C.
§ 3742(e)(3) (1994 ed.).

Until 2003, § 3742(e) explicitly set forth that standard.
See § 3742(e)(3) (1994 ed.). In 2003, Congress modified the
pre-existing text, adding a de novo standard of review for
departures and inserting cross-references to § 3553(b)(1).
Prosecutorial Remedies and Other Tools to end the Exploi-
tation of Children Today Act of 2003, Pub. L. 108–21,
§ 401(d)(1), 117 Stat. 670. In light of today’s holding, the rea-
sons for these revisions—to make Guidelines sentencing even
more mandatory than it had been—have ceased to be rele-
vant. The pre-2003 text directed appellate courts to review
sentences that reflected an applicable Guidelines range for
correctness, but to review other sentences—those that fell
“outside the applicable Guideline range”—with a view to-
ward determining whether such a sentence

“is unreasonable, having regard for . . . the factors to
be considered in imposing a sentence, as set forth in
chapter 227 of this title; and . . . the reasons for the
imposition of the particular sentence, as stated by the
district court pursuant to the provisions of section
3553(c).” 18 U. S. C. § 3742(e)(3) (1994 ed.) (emphasis
added).

In other words, the text told appellate courts to determine
whether the sentence “is unreasonable” with regard to
§ 3553(a). Section 3553(a) remains in effect, and sets forth
numerous factors that guide sentencing. Those factors in
turn will guide appellate courts, as they have in the past, in
determining whether a sentence is unreasonable.

Taking into account the factors set forth in Pierce, we read
the statute as implying this appellate review standard—a
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standard consistent with appellate sentencing practice dur-
ing the last two decades. Justice Scalia believes that only
in “Wonderland” is it possible to infer a standard of review
after excising § 3742(e). See post, at 309 (opinion dissenting
in part). But our application of Pierce does not justify that
characterization. Pierce requires us to judge the appropri-
ateness of our inference based on the statute’s language and
basic purposes. We believe our inference a fair one linguis-
tically, and one consistent with Congress’ intent to provide
appellate review. Under these circumstances, to refuse to
apply Pierce and thereby retreat to a remedy that raises the
problems discussed in Part II, supra (as the dissenters would
do), or thereby eliminate appellate review entirely, would cut
the statute loose from its moorings in congressional purpose.

Nor do we share the dissenters’ doubts about the practical-
ity of a “reasonableness” standard of review. “Reasonable-
ness” standards are not foreign to sentencing law. The Act
has long required their use in important sentencing circum-
stances—both on review of departures, see 18 U. S. C.
§ 3742(e)(3) (1994 ed.), and on review of sentences imposed
where there was no applicable Guideline, see §§ 3742(a)(4),
(b)(4), (e)(4). Together, these cases account for about 16.7%
of sentencing appeals. See United States Sentencing Com-
mission, 2002 Sourcebook of Federal Sentencing Statistics
107, n. 1, 111 (at least 711 of 5,018 sentencing appeals in-
volved departures), 108 (at least 126 of 5,018 sentencing ap-
peals involved the imposition of a term of imprisonment after
the revocation of supervised release). See also, e. g., United
States v. White Face, 383 F. 3d 733, 737–740 (CA8 2004);
United States v. Tsosie, 376 F. 3d 1210, 1218–1219 (CA10
2004); United States v. Salinas, 365 F. 3d 582, 588–590 (CA7
2004); United States v. Cook, 291 F. 3d 1297, 1300–1302 (CA11
2002 (per curiam); United States v. Olabanji, 268 F. 3d 636,
637–639 (CA9 2001); United States v. Ramirez-Rivera, 241
F. 3d 37, 40–41 (CA1 2001). That is why we think it fair
(and not, in Justice Scalia’s words, a “gross exaggera-
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tio[n],” post, at 311 (opinion dissenting in part)) to assume
judicial familiarity with a “reasonableness” standard. And
that is why we believe that appellate judges will prove capa-
ble of facing with greater equanimity than would Justice
Scalia what he calls the “daunting prospect,” post, at 312,
of applying such a standard across the board.

Neither do we share Justice Scalia’s belief that use of a
reasonableness standard “will produce a discordant sym-
phony” leading to “excessive sentencing disparities,” and
“wreak havoc” on the judicial system, post, at 312–313 (inter-
nal quotation marks omitted). The Sentencing Commission
will continue to collect and study appellate court decision-
making. It will continue to modify its Guidelines in light of
what it learns, thereby encouraging what it finds to be better
sentencing practices. It will thereby promote uniformity
in the sentencing process. 28 U. S. C. § 994 (2000 ed. and
Supp. IV).

Regardless, in this context, we must view fears of a “dis-
cordant symphony,” “excessive disparities,” and “havoc” (if
they are not themselves “gross exaggerations”) with a com-
parative eye. We cannot and do not claim that use of a “rea-
sonableness” standard will provide the uniformity that Con-
gress originally sought to secure. Nor do we doubt that
Congress wrote the language of the appellate provisions to
correspond with the mandatory system it intended to create.
Compare post, at 306–307 (Scalia, J., dissenting in part) (ex-
pressing concern regarding the presence of § 3742(f) in light
of the absence of § 3742(e)). But, as by now should be clear,
that mandatory system is no longer an open choice. And
the remedial question we must ask here (as we did in respect
to § 3553(b)(1)) is, which alternative adheres more closely to
Congress’ original objective: (1) retention of sentencing ap-
peals, or (2) invalidation of the entire Act, including its appel-
late provisions? The former, by providing appellate review,
would tend to iron out sentencing differences; the latter
would not. Hence we believe Congress would have pre-
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ferred the former to the latter—even if the former means
that some provisions will apply differently from the way
Congress had originally expected. See post, at 306–307
(Scalia, J., dissenting in part). But, as we have said, we
believe that Congress would have preferred even the latter
to the system the dissenters recommend, a system that has
its own problems of practicality. See supra, at 254–256.

Finally, the Act without its “mandatory” provision and re-
lated language remains consistent with Congress’ initial and
basic sentencing intent. Congress sought to “provide cer-
tainty and fairness in meeting the purposes of sentencing,
[while] avoiding unwarranted sentencing disparities . . . [and]
maintaining sufficient flexibility to permit individualized sen-
tences when warranted.” 28 U. S. C. § 991(b)(1)(B); see also
USSG § 1A1.1, application note (explaining that Congress
sought to achieve “honesty,” “uniformity,” and “proportional-
ity” in sentencing (emphasis deleted)). The system remain-
ing after excision, while lacking the mandatory features that
Congress enacted, retains other features that help to further
these objectives.

As we have said, the Sentencing Commission remains in
place, writing Guidelines, collecting information about actual
district court sentencing decisions, undertaking research,
and revising the Guidelines accordingly. See 28 U. S. C.
§ 994 (2000 ed. and Supp. IV). The district courts, while
not bound to apply the Guidelines, must consult those Guide-
lines and take them into account when sentencing. See 18
U. S. C. A. §§ 3553(a)(4), (5) (Supp. 2004). But compare post,
at 305 (Scalia, J., dissenting in part) (claiming that the sen-
tencing judge has the same discretion “he possessed be-
fore the Act was passed”). The courts of appeals review
sentencing decisions for unreasonableness. These features
of the remaining system, while not the system Congress
enacted, nonetheless continue to move sentencing in Con-
gress’ preferred direction, helping to avoid excessive sen-
tencing disparities while maintaining flexibility sufficient to
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individualize sentences where necessary. See 28 U. S. C.
§ 991(b). We can find no feature of the remaining system
that tends to hinder, rather than to further, these basic ob-
jectives. Under these circumstances, why would Congress
not have preferred excision of the “mandatory” provision to
a system that engrafts today’s constitutional requirement
onto the unchanged pre-existing statute—a system that, in
terms of Congress’ basic objectives, is counterproductive?

We do not doubt that Congress, when it wrote the Sen-
tencing Act, intended to create a form of mandatory Guide-
lines system. See post, at 291–296 (Stevens, J., dissenting
in part). But, we repeat, given today’s constitutional hold-
ing, that is not a choice that remains open. Hence we have
examined the statute in depth to determine Congress’ likely
intent in light of today’s holding. See, e. g., Denver Area
Ed. Telecommunications Consortium, Inc., 518 U. S., at 767.
And we have concluded that today’s holding is fundamentally
inconsistent with the judge-based sentencing system that
Congress enacted into law. In our view, it is more consist-
ent with Congress’ likely intent in enacting the Sentencing
Reform Act (1) to preserve important elements of that sys-
tem while severing and excising two provisions (§§ 3553(b)(1)
and 3742(e)) than (2) to maintain all provisions of the Act and
engraft today’s constitutional requirement onto that statu-
tory scheme.

Ours, of course, is not the last word: The ball now lies in
Congress’ court. The National Legislature is equipped to
devise and install, long term, the sentencing system, compat-
ible with the Constitution, that Congress judges best for the
federal system of justice.

IV

We briefly explain why we have not fully adopted the re-
medial proposals that the parties have advanced. First, the
Government argues that “in any case in which the Constitu-
tion prohibits the judicial factfinding procedures that Con-
gress and the Commission contemplated for implementing
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the Guidelines, the Guidelines as a whole become inapplica-
ble.” Brief for United States in No. 04–104, p. 44. Thus
the Guidelines “system contemplated by Congress and cre-
ated by the Commission would be inapplicable in a case in
which the Guidelines would require the sentencing court to
find a sentence-enhancing fact.” Id., at 66–67. The Guide-
lines would remain advisory, however, for § 3553(a) would
remain intact. Ibid. Cf. Brief for New York Council of
Defense Lawyers as Amicus Curiae 15, n. 9 (A “decision
that Section 3553(b) . . . is unconstitutional . . . would not
necessarily jeopardize the other reforms made by the Sen-
tencing Reform Act, including . . . 18 U. S. C. § 3553(a)”); see
also ibid. (recognizing that the remainder of the Act func-
tions independently); Brief for Families Against Mandatory
Minimums as Amicus Curiae 29, 30.

As we understand the Government’s remedial suggestion,
it coincides significantly with our own. But compare post,
at 282 (Stevens, J., dissenting in part) (asserting that no
party or amicus sought the remedy we adopt); post, at 309
(Scalia, J., dissenting in part) (same). The Government
would render the Guidelines advisory in “any case in which
the Constitution prohibits” judicial factfinding. But it ap-
parently would leave them as binding in all other cases.

We agree with the first part of the Government’s sug-
gestion. However, we do not see how it is possible to leave
the Guidelines as binding in other cases. For one thing,
the Government’s proposal would impose mandatory
Guidelines-type limits upon a judge’s ability to reduce sen-
tences, but it would not impose those limits upon a judge’s
ability to increase sentences. We do not believe that such
“one-way lever[s]” are compatible with Congress’ intent.
Cf. Brief for Sen. Orrin G. Hatch et al. as Amici Curiae
22; see also supra, at 253–254. For another, we believe that
Congress would not have authorized a mandatory system in
some cases and a nonmandatory system in others, given the
administrative complexities that such a system would create.
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Such a two-system proposal seems unlikely to further Con-
gress’ basic objective of promoting uniformity in sentencing.

Second, the respondents in essence would take the same
approach as would Justice Stevens. They believe that
the constitutional requirement is compatible with the Sen-
tencing Act, and they ask us to hold that the Act continues
to stand as written with the constitutional requirement en-
grafted onto it. We do not accept their position for the rea-
sons we have already given. See Part II, supra.

Respondent Fanfan argues in the alternative that we
should excise those provisions of the Sentencing Act that
require judicial factfinding at sentencing. That system,
however, would produce problems similar to those we have
discussed in Part II, supra. We reject Fanfan’s remedial
suggestion for that reason.

V

In respondent Booker’s case, the District Court applied
the Guidelines as written and imposed a sentence higher
than the maximum authorized solely by the jury’s verdict.
The Court of Appeals held Blakely applicable to the Guide-
lines, concluded that Booker’s sentence violated the Sixth
Amendment, vacated the judgment of the District Court,
and remanded for resentencing. We affirm the judgment of
the Court of Appeals and remand the case. On remand, the
District Court should impose a sentence in accordance with
today’s opinions, and, if the sentence comes before the Court
of Appeals for review, the Court of Appeals should apply the
review standards set forth in this opinion.

In respondent Fanfan’s case, the District Court held
Blakely applicable to the Guidelines. It then imposed a sen-
tence that was authorized by the jury’s verdict—a sentence
lower than the sentence authorized by the Guidelines as
written. Thus, Fanfan’s sentence does not violate the Sixth
Amendment. Nonetheless, the Government (and the de-
fendant should he so choose) may seek resentencing under
the system set forth in today’s opinions. Hence we vacate
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the judgment of the District Court and remand the case for
further proceedings consistent with this opinion.

As these dispositions indicate, we must apply today’s hold-
ings—both the Sixth Amendment holding and our remedial
interpretation of the Sentencing Act—to all cases on direct
review. See Griffith v. Kentucky, 479 U. S. 314, 328 (1987)
(“[A] new rule for the conduct of criminal prosecutions is to
be applied retroactively to all cases . . . pending on direct
review or not yet final, with no exception for cases in which
the new rule constitutes a ‘clear break’ with the past”). See
also Reynoldsville Casket Co. v. Hyde, 514 U. S. 749, 752
(1995) (civil case); Harper v. Virginia Dept. of Taxation, 509
U. S. 86, 97 (1993) (same). That fact does not mean that we
believe that every sentence gives rise to a Sixth Amendment
violation. Nor do we believe that every appeal will lead to
a new sentencing hearing. That is because we expect re-
viewing courts to apply ordinary prudential doctrines, deter-
mining, for example, whether the issue was raised below and
whether it fails the “plain-error” test. It is also because, in
cases not involving a Sixth Amendment violation, whether
resentencing is warranted or whether it will instead be suf-
ficient to review a sentence for reasonableness may depend
upon application of the harmless-error doctrine.

It is so ordered.

APPENDIX TO OPINION OF THE COURT

Title 18 U. S. C. § 3553(a) (2000 ed. and Supp. IV) provides:

“Factors to be considered in imposing a sentence.—The court
shall impose a sentence sufficient, but not greater than nec-
essary, to comply with the purposes set forth in paragraph
(2) of this subsection. The court, in determining the partic-
ular sentence to be imposed, shall consider—

“(1) the nature and circumstances of the offense and the
history and characteristics of the defendant;
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“(2) the need for the sentence imposed—
“(A) to reflect the seriousness of the offense, to promote

respect for the law, and to provide just punishment for the
offense;

“(B) to afford adequate deterrence to criminal conduct;
“(C) to protect the public from further crimes of the de-

fendant; and
“(D) to provide the defendant with needed educational

or vocational training, medical care, or other correctional
treatment in the most effective manner;

“(3) the kinds of sentences available;
“(4) the kinds of sentence and the sentencing range estab-

lished for—
“(A) the applicable category of offense committed by

the applicable category of defendant as set forth in the
guidelines—

“(i) issued by the Sentencing Commission pursuant to
section 994(a)(1) of title 28, United States Code, subject to
any amendments made to such guidelines by act of Congress
(regardless of whether such amendments have yet to be in-
corporated by the Sentencing Commission into amendments
issued under section 994(p) of title 28); and

“(ii) that, except as provided in section 3742(g), are in
effect on the date the defendant is sentenced; or

“(B) in the case of a violation of probation or supervised
release, the applicable guidelines or policy statements issued
by the Sentencing Commission pursuant to section 994(a)(3)
of title 28, United States Code, taking into account any
amendments made to such guidelines or policy statements
by act of Congress (regardless of whether such amendments
have yet to be incorporated by the Sentencing Commission
into amendments issued under section 994(p) of title 28);

“(5) any pertinent policy statement—
“(A) issued by the Sentencing Commission pursuant to

section 994(a)(2) of title 28, United States Code, subject to



543US2 Unit: $U14 [03-16-07 06:52:00] PAGES PGT: OPIN

270 UNITED STATES v. BOOKER

Appendix to opinion of the Court

any amendments made to such policy statement by act of
Congress (regardless of whether such amendments have yet
to be incorporated by the Sentencing Commission into
amendments issued under section 994(p) of title 28); and

“(B) that, except as provided in section 3742(g), is in
effect on the date the defendant is sentenced.

“(6) the need to avoid unwarranted sentence disparities
among defendants with similar records who have been found
guilty of similar conduct; and

“(7) the need to provide restitution to any victims of the
offense.”

Title 18 U. S. C. § 3553(b)(1) (Supp. IV) provides: “Ap-
plication of guidelines in imposing a sentence.—(1) In
general.—Except as provided in paragraph (2), the court
shall impose a sentence of the kind, and within the range,
referred to in subsection (a)(4) unless the court finds that
there exists an aggravating or mitigating circumstance of a
kind, or to a degree, not adequately taken into consideration
by the Sentencing Commission in formulating the guidelines
that should result in a sentence different from that de-
scribed. In determining whether a circumstance was ade-
quately taken into consideration, the court shall consider
only the sentencing guidelines, policy statements, and official
commentary of the Sentencing Commission. In the absence
of an applicable sentencing guideline, the court shall impose
an appropriate sentence, having due regard for the purposes
set forth in subsection (a)(2). In the absence of an applica-
ble sentencing guideline in the case of an offense other than
a petty offense, the court shall also have due regard for the
relationship of the sentence imposed to sentences prescribed
by guidelines applicable to similar offenses and offenders,
and to the applicable policy statements of the Sentencing
Commission.”
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Title 18 U. S. C. § 3742(e) (2000 ed. and Supp. IV) provides:

“Consideration.—Upon review of the record, the court of ap-
peals shall determine whether the sentence—

“(1) was imposed in violation of law;
“(2) was imposed as a result of an incorrect application of

the sentencing guidelines;
“(3) is outside the applicable guideline range, and

“(A) the district court failed to provide the written
statement of reasons required by section 3553(c);

“(B) the sentence departs from the applicable guideline
range based on a factor that—

“(i) does not advance the objectives set forth in sec-
tion 3553(a)(2); or

“(ii) is not authorized under section 3553(b); or
“(iii) is not justified by the facts of the case; or

“(C) the sentence departs to an unreasonable degree
from the applicable guidelines range, having regard for the
factors to be considered in imposing a sentence, as set forth
in section 3553(a) of this title and the reasons for the imposi-
tion of the particular sentence, as stated by the district court
pursuant to the provisions of section 3553(c); or

“(4) was imposed for an offense for which there is no appli-
cable sentencing guideline and is plainly unreasonable.
“The court of appeals shall give due regard to the opportu-
nity of the district court to judge the credibility of the wit-
nesses, and shall accept the findings of fact of the district
court unless they are clearly erroneous and, except with re-
spect to determinations under subsection (3)(A) or (3)(B),
shall give due deference to the district court’s application of
the guidelines to the facts. With respect to determinations
under subsection (3)(A) or (3)(B), the court of appeals shall
review de novo the district court’s application of the guide-
lines to the facts.”
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Justice Stevens, with whom Justice Souter joins, and
with whom Justice Scalia joins except for Part III and
footnote 17, dissenting in part.

Neither of the two Court opinions that decide these cases
finds any constitutional infirmity inherent in any provision
of the Sentencing Reform Act of 1984 (SRA) or the Federal
Sentencing Guidelines. Specifically, neither 18 U. S. C.
§ 3553(b)(1) (Supp. IV), which makes application of the Guide-
lines mandatory, nor § 3742(e) (2000 ed. and Supp. IV), which
authorizes appellate review of departures from the Guide-
lines, is even arguably unconstitutional. Neither the Gov-
ernment, nor the respondents, nor any of the numerous
amici has suggested that there is any need to invalidate
either provision in order to avoid violations of the Sixth
Amendment in the administration of the Guidelines. The
Court’s decision to do so represents a policy choice that Con-
gress has considered and decisively rejected. While it is
perfectly clear that Congress has ample power to repeal
these two statutory provisions if it so desires, this Court
should not make that choice on Congress’ behalf. I re-
spectfully dissent from the Court’s extraordinary exercise
of authority.

Before explaining why the law does not authorize the
Court’s creative remedy, why the reasons it advances in sup-
port of its decision are unpersuasive, and why it is abun-
dantly clear that Congress has already rejected that very
remedy, it is appropriate to explain how the violation of the
Sixth Amendment that occurred in Booker’s case could
readily have been avoided without making any change in the
Guidelines. Booker received a sentence of 360 months’ im-
prisonment. His sentence was based on four factual deter-
minations: (1) the jury’s finding that he possessed 92.5 grams
of crack (cocaine base); (2) the judge’s finding that he pos-
sessed an additional 566 grams; (3) the judge’s conclusion
that he had obstructed justice; and (4) the judge’s evaluation
of his prior criminal record. Under the jury’s 92.5 grams
finding, the maximum sentence authorized by the Guidelines
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was a term of 262 months. See United States Sentencing
Commission, Guidelines Manual § 2D1.1(c)(4) (Nov. 2003)
(USSG).

If the 566 gram finding had been made by the jury based
on proof beyond a reasonable doubt, that finding would have
authorized a Guidelines sentence anywhere between 324 and
405 months—the equivalent of a range from 27 to nearly 34
years—given Booker’s criminal history. § 2D1.1(c)(2). Re-
lying on his own appraisal of the defendant’s obstruction of
justice, and presumably any other information in the presen-
tence report, the judge would have had discretion to select
any sentence within that range. Thus, if the two facts,
which in this case actually established two separate crimes,
had both been found by the jury, the judicial factfinding that
produced the actual sentence would not have violated the
Constitution. In other words, the judge could have consid-
ered Booker’s obstruction of justice, his criminal history, and
all other real offense and offender factors without violating
the Sixth Amendment. Because the Guidelines as written
possess the virtue of combining a mandatory determination
of sentencing ranges and discretionary decisions within those
ranges, they allow ample latitude for judicial factfinding
that does not even arguably raise any Sixth Amendment
issue.

The principal basis for the Court’s chosen remedy is its
assumption that Congress did not contemplate that the Sixth
Amendment would be violated by depriving the defendant
of the right to a jury trial on a factual issue as important as
whether Booker possessed the additional 566 grams of crack
that exponentially increased the maximum sentence that he
could receive. I am not at all sure that that assumption is
correct, but even if it is, it does not provide an adequate
basis for volunteering a systemwide remedy that Congress
has already rejected and could enact on its own if it
elected to.

When one pauses to note that over 95% of all federal crimi-
nal prosecutions are terminated by a plea bargain, and the
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further fact that in almost half of the cases that go to trial
there are no sentencing enhancements, the extraordinary
overbreadth of the Court’s unprecedented remedy is mani-
fest. It is, moreover, unique because, under the Court’s rea-
soning, if Congress should decide to reenact the exact text
of the two provisions that the Court has chosen to invalidate,
that reenactment would be unquestionably constitutional.
In my judgment, it is therefore clear that the Court’s cre-
ative remedy is an exercise of legislative, rather than judi-
cial, power.

I

It is a fundamental premise of judicial review that all Acts
of Congress are presumptively valid. See Regan v. Time,
Inc., 468 U. S. 641, 652 (1984). “A ruling of unconstitutional-
ity frustrates the intent of the elected representatives of the
people.” Ibid. In the past, because of its respect for the
coordinate branches of Government, the Court has invali-
dated duly enacted statutes—or particular provisions of such
statutes—“only upon a plain showing that Congress has ex-
ceeded its constitutional bounds.” United States v. Mor-
rison, 529 U. S. 598, 607 (2000); see also El Paso & North-
eastern R. Co. v. Gutierrez, 215 U. S. 87, 97 (1909). The
exercise of such power is traditionally limited to issues pre-
sented in the case or controversy before the Court, and to
the imposition of remedies that redress specific constitu-
tional violations.

There are two narrow exceptions to this general rule. A
facial challenge may succeed if a legislative scheme is uncon-
stitutional in all or nearly all of its applications. That is
certainly not true in these cases, however, because most ap-
plications of the Guidelines are unquestionably valid. A sec-
ond exception involves cases in which an invalid provision
or application cannot be severed from the remainder of the
statute. That exception is inapplicable because there is no
statutory or Guidelines provision that is invalid. Neither
exception supports the majority’s newly minted remedy.
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Facial Invalidity:

Regardless of how the Court defines the standard for de-
termining when a facial challenge to a statute should suc-
ceed,1 it is abundantly clear that the fact that a statute, or
any provision of a statute, is unconstitutional in a portion of
its applications does not render the statute or provision in-
valid, and no party suggests otherwise. The Government
conceded at oral argument that 45% of federal sentences in-
volve no enhancements. Cf. United States Sentencing Com-
mission, 2002 Sourcebook of Federal Sentencing Statistics
39–40 (hereinafter Sourcebook).2 And, according to two
U. S. Sentencing Commissioners who testified before Con-
gress shortly after we handed down our decision in Blakely
v. Washington, 542 U. S. 296 (2004), the number of en-
hancements that would actually implicate a defendant’s
Sixth Amendment rights is even smaller. See Hearings on
Blakely v. Washington and the Future of the Federal Sen-
tencing Guidelines before the Senate Committee on the Judi-
ciary, 108th Cong., 2d Sess., 2 (2004) (hereinafter Hearings
on Blakely) (testimony of Commissioners John R. Steer and
Hon. William K. Sessions III) (“[A] majority of the cases sen-
tenced under the federal guidelines do not receive sentencing
enhancements that could potentially implicate Blakely”),
available at http://www.ussc.gov/hearings/BlakelyTest.pdf
(all Internet materials as visited Jan. 7, 2005, and available in
Clerk of Court’s case file). Simply stated, the Government’s

1 We have, on occasion, debated the proper interpretation of various
precedents concerning facial challenges to statutes. Compare Chicago v.
Morales, 527 U. S. 41, 54–55, n. 22 (1999) (plurality opinion), with id., at
78–83 (Scalia, J., dissenting), and United States v. Salerno, 481 U. S. 739,
745 (1987). That debate is immaterial to my conclusion here, because it
borders on the frivolous to contend that the Guidelines can be constitution-
ally applied “only in a fraction of the cases [they were] originally designed
to cover.” United States v. Raines, 362 U. S. 17, 23 (1960).

2 See also Lodging of Government, Estimate of Number of Cases Possi-
bly Impacted by the Blakely Decision, p. 2 (hereinafter Estimate).
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submissions to this Court and to Congress demonstrate that
the Guidelines could be constitutionally applied in their en-
tirety, without any modifications, in the “majority of the
cases sentenced under the federal guidelines.” Ibid. On
the basis of these submissions alone, this Court should have
declined to find the Guidelines, or any particular provisions
of the Guidelines, facially invalid.3

Accordingly, the majority’s claim that a jury factfinding
requirement would “destroy the system,” ante, at 252 (opin-
ion of Breyer, J.), would at most apply to a minority of
sentences imposed under the Guidelines. In reality, given
that the Government and judges have been apprised of the
requirements of the Sixth Amendment, the number of uncon-
stitutional applications would have been even smaller had we
allowed them the opportunity to comply with our constitu-
tional holding. This is so for several reasons.

First, it is axiomatic that a defendant may waive his Sixth
Amendment right to trial by jury. Patton v. United States,
281 U. S. 276, 312–313 (1930). In Blakely we explained that
“[w]hen a defendant pleads guilty, the State is free to seek
judicial sentence enhancements so long as the defendant

3 See, e. g., Webster v. Reproductive Health Services, 492 U. S. 490, 524
(1989) (O’Connor, J., concurring in part and concurring in judgment) (ar-
guing that a statute cannot be struck down on its face whenever the stat-
ute has “some quite straightforward applications [that] would be constitu-
tional”); Secretary of State of Md. v. Joseph H. Munson Co., 467 U. S. 947,
977 (1984) (Rehnquist, J., dissenting) (“When a litigant challenges the
constitutionality of a statute, he challenges the statute’s application to
him. . . . If he prevails, the Court invalidates the statute, not in toto,
but only as applied to those activities. The law is refined by preventing
improper applications on a case-by-case basis. In the meantime, the in-
terests underlying the law can still be served by its enforcement within
constitutional bounds”); cf. Raines, 362 U. S., at 21 (this Court should
never “ ‘formulate a rule of constitutional law broader than is required by
the precise facts to which it is to be applied’ ”); Ohio v. Akron Center for
Reproductive Health, 497 U. S. 502, 514 (1990) (plurality opinion) (statutes
should not be invalidated “on a facial challenge based upon a worst-case
analysis that may never occur”).



543US2 Unit: $U14 [03-16-07 06:52:00] PAGES PGT: OPIN

277Cite as: 543 U. S. 220 (2005)

Stevens, J., dissenting in part

either stipulates to the relevant facts or consents to judicial
factfinding.” 542 U. S., at 310. Such reasoning applies with
equal force to sentences imposed under the Guidelines. As
the majority concedes, ante, at 248, only a tiny fraction of
federal prosecutions ever go to trial. See Estimate, at 2
(“In FY02, 97.1 percent of cases sentenced under the guide-
lines were the result of plea agreements”). If such proce-
dures were followed in the future, our holding that Blakely
applies to the Guidelines would be consequential only in the
tiny portion of prospective sentencing decisions that are
made after a defendant has been found guilty by a jury.

Second, in the remaining fraction of cases that result in a
jury trial, I am confident that those charged with complying
with the Guidelines—judges, aided by prosecutors and de-
fense attorneys—could adequately protect defendants’ Sixth
Amendment rights without this Court’s extraordinary rem-
edy. In many cases, prosecutors could avoid an Apprendi v.
New Jersey, 530 U. S. 466 (2000), problem simply by alleging
in the indictment the facts necessary to reach the chosen
Guidelines sentence. Following our decision in Apprendi,
and again after our decision in Blakely, the Department of
Justice advised federal prosecutors to adopt practices that
would enable them “to charge and prove to the jury facts
that increase the statutory maximum—for example, drug
type and quantity for offenses under 21 U. S. C. 841.” 4 En-
hancing the specificity of indictments would be a simple mat-
ter, for example, in prosecutions under the federal drug stat-
utes (such as Booker’s prosecution). The Government has
already directed its prosecutors to allege facts such as the

4 Memorandum from Christopher A. Wray, Assistant Attorney General,
U. S. Department of Justice, Criminal Division, to All Federal Prosecutors,
re: Guidance Regarding the Application of Blakely v. Washington to Pend-
ing Cases, p. 8, available at http://sentencing.typepad.com/sentencing_
law_and_policy/files/chris_wray_doj_memo.pdf (hereinafter Application of
Blakely); see also Brief for National Association of Federal Defenders as
Amicus Curiae 9–12.
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possession of a dangerous weapon or “that the defendant was
an organizer or leader of criminal activity that involved five
or more participants” in the indictment and prove them to
the jury beyond a reasonable doubt.5

Third, even in those trials in which the Guidelines require
the finding of facts not alleged in the indictment, such fact-
finding by a judge is not unconstitutional per se. To be
clear, our holding in Parts I–III, ante, at 243–244 (Stevens,
J., opinion of the Court), that Blakely applies to the Guide-
lines does not establish the “impermissibility of judicial fact-
finding.” Brief for United States 46. Instead, judicial fact-
finding to support an offense level determination or an
enhancement is only unconstitutional when that finding
raises the sentence beyond the sentence that could have law-
fully been imposed by reference to facts found by the jury
or admitted by the defendant. This distinction is crucial to
a proper understanding of why the Guidelines could easily
function as they are currently written.

Consider, for instance, a case in which the defendant’s ini-
tial sentencing range under the Guidelines is 130-to-162
months, calculated by combining a base offense level of 28
and a criminal history category of V. See USSG ch. 5, pt.
A (Table). Depending upon the particular offense, the sen-
tencing judge may use her discretion to select any sentence
within this range, even if her selection relies upon factual
determinations beyond the facts found by the jury. If the
defendant described above also possessed a firearm, the
Guidelines would direct the judge to apply a two-level en-
hancement under § 2D1.1, which would raise the defendant’s
total offense level from 28 to 30. That, in turn, would raise
the defendant’s eligible sentencing range to 151-to-188
months. That act of judicial factfinding would comply with
the Guidelines and the Sixth Amendment so long as the sen-

5 See Application of Blakely 9.
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tencing judge then selected a sentence between 151-to-162
months—the lower number (151) being the bottom of offense
level 30 and the higher number (162) being the maximum
sentence under level 28, which is the upper limit of the range
supported by the jury findings alone. This type of overlap
between sentencing ranges is the rule, not the exception,
in the Guidelines as currently constituted. See 1 Practice
Under the Federal Sentencing Guidelines § 6.01[B], p. 7 (P.
Bamberger & D. Gottlieb eds. 4th ed. 2003 Supp.) (noting
that nearly all Guidelines ranges overlap and that “because
of the overlap, the actual sentence imposed can theoretically
be the same no matter which guideline range is chosen”).
Trial courts have developed considerable expertise in em-
ploying overlapping provisions in such a manner as to avoid
unnecessary resolution of factual disputes, see § 7.03[B][2], at
34 (2004 Supp.), and lower courts have shown themselves
capable of distinguishing proper from improper applications
of sentencing enhancements under Blakely, see, e. g.,
United States v. Mayfield, 386 F. 3d 1301 (CA9 2004) (uphold-
ing a two-level enhancement for firearm possession from of-
fense level 34 to 36 because the sentencing judge selected a
sentence within the overlapping range between the two lev-
els). The interaction of these various Guidelines provisions
demonstrates the fallacy in the assumption that judicial fact-
finding can never be constitutional under the Guidelines.

The majority’s answer to the fact that the vast majority of
applications of the Guidelines are constitutional is that “we
must determine likely intent not by counting proceedings,
but by evaluating the consequences of the Court’s constitu-
tional requirement” on every imaginable case. Ante, at 248
(opinion of Breyer, J.). That approach ignores the lessons
of our facial invalidity cases. Those cases stress that this
Court is ill suited to the task of drafting legislation and that,
therefore, as a matter of respect for coordinate branches of
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Government, we ought to presume whenever possible that
those charged with writing and implementing legislation will
and can apply “the statute consistently with the constitu-
tional command.” Time, Inc. v. Hill, 385 U. S. 374, 397
(1967). Indeed, this Court has generally refused to consider
“every conceivable situation which might possibly arise in
the application of complex and comprehensive legislation,”
Barrows v. Jackson, 346 U. S. 249, 256 (1953), because “[t]he
delicate power of pronouncing an Act of Congress unconstitu-
tional is not to be exercised with reference to hypothetical
cases thus imagined,” United States v. Raines, 362 U. S. 17,
22 (1960). The Government has already shown it can apply
the Guidelines constitutionally even as written, and Con-
gress is perfectly capable of redrafting the statute on its
own. Thus, there is no justification for the extreme judicial
remedy of total invalidation of any part of the SRA or the
Guidelines.

In sum, it is indisputable that the vast majority of federal
sentences under the Guidelines would have complied with
the Sixth Amendment without the Court’s extraordinary
remedy. Under any reasonable reading of our precedents,
in no way can it be said that the Guidelines are, or that any
particular Guidelines provision is, facially unconstitutional.

Severability:

Even though a statute is not facially invalid, a holding that
certain specific provisions are unconstitutional may make it
necessary to invalidate the entire statute. See generally
Stern, Separability and Separability Clauses in the Supreme
Court, 51 Harv. L. Rev. 76 (1937) (hereinafter Stern). Our
normal rule, however, is that the “unconstitutionality of a
part of an Act does not necessarily defeat or affect the valid-
ity of its remaining provisions. Unless it is evident that the
legislature would not have enacted those provisions which
are within its power, independently of that which is not, the
invalid part may be dropped if what is left is fully operative
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as a law.” Champlin Refining Co. v. Corporation Comm’n
of Okla., 286 U. S. 210, 234 (1932) (emphasis added).6

Our “severability” precedents, however, cannot support
the Court’s remedy because there is no provision of the SRA
or the Guidelines that falls outside of Congress’ power. See
Alaska Airlines, Inc. v. Brock, 480 U. S. 678, 684 (1987). Ac-
cordingly, severability analysis simply does not apply.

The majority concludes that our constitutional holding re-
quires the invalidation of §§ 3553(b)(1) and 3742(e). The first

6 There is a line of cases that some commentators have described as
standing for the proposition that the Court must engage in severability
analysis if a statute is unconstitutional in only some of its applications.
See Stern 82. However, these cases simply hold that a statute that may
apply both to situations within the scope of Congress’ enumerated powers
and also to situations that exceed such powers, the Court will sustain the
statute only if it can be validly limited to the former situations, and will
strike it down if it cannot be so limited. Compare United States v. Reese,
92 U. S. 214, 221 (1876) (invalidating in its entirety statute that punished
individuals who interfered with the right to vote, when the statute applied
to conduct that violated the Fifteenth Amendment and conduct outside
that constitutional prohibition), and Trade-Mark Cases, 100 U. S. 82, 98
(1879) (concluding that the Trade-Mark Act must be read to “establish a
universal system of trade-mark registration” and thus was invalid in its
entirety because it exceeded the bounds of the Commerce Clause), with
The Abby Dodge, 223 U. S. 166, 175 (1912) (construing language to apply
only to waters not within the jurisdiction of the States, and therefore
entirely valid), and NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1,
30–31 (1937) (holding that the National Labor Relations Act applied only
to interstate commerce, and upholding its constitutionality on that basis).
These cases are thus about constitutional avoidance, not severability.

In a separate dissent, Justice Thomas relies on this principle to con-
clude that the proper analysis is whether the unconstitutional applications
of the Guidelines are sufficiently numerous and integral to warrant invali-
dating the Guidelines in their entirety. See post, at 323. While I under-
stand the intuitive appeal of Justice Thomas’ dissent, I do not believe
that our cases support this approach. In any event, given the vast num-
ber of constitutional applications, see supra, at 276, it is clear that Con-
gress would, as Justice Thomas concludes, prefer that the Guidelines
not be invalidated. I therefore do not believe that any extension of our
severability cases is warranted.
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of these sections uses the word “shall” to make the substan-
tive provisions of the Guidelines mandatory. See Mistretta
v. United States, 488 U. S. 361, 367 (1989). The second au-
thorizes de novo review of sentencing judges’ applications of
relevant Guidelines provisions. Neither section is unconsti-
tutional. While these provisions can in certain cases, when
combined with other statutory and Guidelines provisions, re-
sult in a violation of the Sixth Amendment, they are plainly
constitutional on their faces.

Rather than rely on traditional principles of facial invalid-
ity or severability, the majority creates a new category of
cases in which this Court may invalidate any part or parts
of a statute (and add others) when it concludes that Congress
would have preferred a modified system to administering the
statute in compliance with the Constitution. This is entirely
new law. Usually the Court first declares unconstitutional
a particular provision of law, and only then does it inquire
whether the remainder of the statute can be saved. See,
e. g., Regan v. Time, 468 U. S., at 652; Alaska Airlines, 480
U. S., at 684. Review in this manner limits judicial power
by minimizing the damage done to the statute by judicial
fiat. There is no case of which I am aware, however, in
which this Court has used “severability” analysis to do what
the majority does today: determine that some unconstitu-
tional applications of a statute, when viewed in light of the
Court’s reading of “likely” legislative intent, justifies the in-
validation of certain statutory sections in their entirety, their
constitutionality notwithstanding, in order to save the parts
of the statute the Court deemed most important. The nov-
elty of this remedial maneuver perhaps explains why no
party or amicus curiae to this litigation has requested the
remedy the Court now orders. In addition, none of the fed-
eral courts that have addressed Blakely’s application to the
Guidelines has concluded that striking down § 3553(b)(1) is a
proper solution.
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Most importantly, the Court simply has no authority to
invalidate legislation absent a showing that it is unconstitu-
tional. To paraphrase Chief Justice Marshall, an “act of the
legislature” must be “repugnant to the constitution” in order
to be void. Marbury v. Madison, 1 Cranch 137, 177 (1803).
When a provision of a statute is unconstitutional, that provi-
sion is void, and the Judiciary is therefore not bound by it in
a particular case. Here, however, the provisions the major-
ity has excised from the statute are perfectly valid: Congress
could pass the identical statute tomorrow and it would be
binding on this Court so long as it were administered in com-
pliance with the Sixth Amendment.7 Because the statute
itself is not repugnant to the Constitution and can by its
terms comport with the Sixth Amendment, the Court does
not have the constitutional authority to invalidate it.

The precedent on which the Court relies is scant indeed.
It can only point to cases in which a provision of law was
unconstitutionally extended to or limited to a particular
class; in such cases it is necessary either to invalidate the
provision or to require the legislature to extend the benefit
to an excluded class.8 Given the sweeping nature of the

7 The predicate for the Court’s remedy is its assumption that Congress
would not have enacted mandatory Guidelines if it had realized that the
Sixth Amendment would require some enhancements to be supported by
jury factfinding. If Congress should reenact the statute following our
decision today, it would repudiate that premise. That is why I find the
Court’s professed disagreement with this proposition unpersuasive. See
ante, at 250 (opinion of Breyer, J.). Surely Congress could reenact the
identical substantive provisions if the reenactment included a clarifying
provision stating that the word “court” shall not be construed to prohibit a
judge from requiring jury factfinding when necessary to comply with the
Sixth Amendment. Indeed, because in my view such a construction of
the word “court” is appropriate in any event, see infra, at 286–287, there
would be no need to include the clarifying provision to save the statute.

8 In Sloan v. Lemon, 413 U. S. 825 (1973), the Court concluded that legis-
lation reimbursing parents for tuition paid to private schools ran afoul of
the Establishment Clause and struck down the law in its entirety, even as
applied to parents of students in secular schools. The Court did not, as
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remedy ordained today, the majority’s assertions that it is
proper to engage in an ex ante analysis of congressional in-
tent in order to select in the first instance the statutory pro-
visions to be struck down is contrary to the very purpose of
engaging in severability analysis—the Court’s remedy ex-
pands, rather than limits, judicial power.

There is no justification for extending our severability
cases to cover this situation. The SRA and the Guidelines
can be read—and are being currently read—in a way that
complies with the Sixth Amendment. If Congress wished
to amend the statute to enact the majority’s vision of how
the Guidelines should operate, it would be perfectly free to
do so. There is no need to devise a novel and questionable
method of invalidating statutory provisions that can be con-
stitutionally applied.

II

Rather than engage in a wholesale rewriting of the SRA,
I would simply allow the Government to continue doing what
it has done since this Court handed down Blakely—prove
any fact that is required to increase a defendant’s sentence

the majority would have us do, strike down particular parts of the statute.
In Welsh v. United States, 398 U. S. 333, 361–363 (1970), Justice Harlan,
writing alone, concluded that a statutory provision that allowed conscien-
tious objectors to be exempt from military service only if their views were
religiously based violated the Establishment Clause. He then concluded
that, rather than deny the exception to religiously based objectors, it
should be extended to moral objectors, in large part because “the broad
discretion conferred by a severability clause” was not present in the case.
Id., at 365. Finally, in Heckler v. Mathews, 465 U. S. 728, 739, n. 6 (1984),
the Court stated the obvious rule that when a statute provides a benefit
to one protected class and not the other, the Court is faced with the choice
of requiring the Legislature to extend the benefits, or nullifying the bene-
fits altogether. None of these cases stands for the sweeping proposition
that where parts of a statute are invalid in certain applications, the Court
may opine as to whether Congress would prefer facial invalidation of some,
but not all, of the provisions necessary to the constitutional violation.
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under the Guidelines to a jury beyond a reasonable doubt.
As I have already discussed, a requirement of jury fact-
finding for certain issues can be implemented without diffi-
culty in the vast majority of cases. See supra, at 276–280.

Indeed, this already appears to be the case. “[T]he De-
partment of Justice already has instituted procedures which
would protect the overwhelming majority of future cases
from Blakely infirmity. The Department of Justice has is-
sued detailed guidance for every stage of the prosecution
from indictment to final sentencing, including alleging facts
that would support sentencing enhancements and requiring
defendants to waive any potential Blakely rights in plea
agreements.” Hearings on Blakely 1–2.9 Given this expe-
rience, I think the Court dramatically overstates the diffi-
culty of implementing this solution.

The majority advances five reasons why the remedy that
is already in place will not work. First, the majority points
to the statutory text referring to “the court” in arguing that
jury factfinding is impermissible. While this text is no
doubt evidence that Congress contemplated judicial fact-
finding, it does not demonstrate that Congress thought that
judicial factfinding was so essential that, if forced to choose
between a system including jury determinations of certain
facts in certain cases on the one hand, and a system in which
the Guidelines would cease to restrain the discretion of fed-
eral judges on the other, Congress would have selected the
latter.

9 The Commissioners went on to note that, “[e]ven if Blakely is found to
apply to the federal guidelines, the waters are not as choppy as some
would make them out to be. The viability of the [Guidelines] previously
was called into question by some after [Apprendi v. New Jersey, 530 U. S.
466 (2000)]. After an initial period of uncertainty, however, the circuit
courts issued opinions and the Department of Justice instituted procedures
to ensure that future cases complied with Apprendi’s requirements and
also left the guidelines system intact.” Hearings on Blakely 1.
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As a textual matter, the word “court” can certainly be read
to include a judge’s selection of a sentence as supported by
a jury verdict—this reading is plausible either as a pure mat-
ter of statutory construction or under principles of constitu-
tional avoidance. Ordinarily, “ ‘where a statute is suscepti-
ble of two constructions, by one of which grave and doubtful
constitutional questions arise and by the other of which such
questions are avoided, our duty is to adopt the latter.’ ”
Jones v. United States, 526 U. S. 227, 239 (1999) (quoting
United States ex rel. Attorney General v. Delaware & Hud-
son Co., 213 U. S. 366, 408 (1909)). This principle, which
“has for so long been applied by this Court that it is beyond
debate,” Edward J. DeBartolo Corp. v. Florida Gulf Coast
Building & Constr. Trades Council, 485 U. S. 568, 575 (1988),
is intended to show respect for Congress by presuming it
“legislates in the light of constitutional limitations,” Rust v.
Sullivan, 500 U. S. 173, 191 (1991).

The Court, however, reverses the ordinary presumption.
It interprets the phrase “[t]he court . . . shall consider” in
18 U. S. C. § 3553(a) (Supp. IV) to mean: The judge shall
consider and impose the appropriate sentence, but the judge
shall not be constrained by any findings of a jury. See ante,
at 249 (opinion of Breyer, J.) (interpreting the word “court”
to mean “ ‘the judge without the jury’ ”). The Court’s nar-
row reading of the statutory text is unnecessary. Even as-
suming that the word “court” should be read to mean “judge,
and only the judge,” a requirement that certain enhance-
ments be supported by jury verdicts leaves the ultimate sen-
tencing decision exclusively within the judge’s hands—the
judge, and the judge alone, would retain the discretion to
sentence the defendant anywhere within the required Guide-
lines range and within overlapping Guidelines ranges when
applicable. See supra, at 278–279. The judge would, no
doubt, be limited by the findings of the jury in certain cases,
but the fact that such a limitation would be required by
the Sixth Amendment in those limited circumstances is not
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a reason to adopt such a constrained view of an Act of
Congress.10

In adopting its constrictive reading of “court,” the major-
ity has manufactured a broader constitutional problem than
is necessary, and has thereby made necessary the extraordi-
nary remedy it has chosen. I pause, however, to stress that
it is not this Court’s holding that the Guidelines must be
applied consistently with the Sixth Amendment that has
made the majority’s remedy necessary. Rather, it is the
Court’s miserly reading of the statutory language that re-
sults in “constitutional infirmities.” See ante, at 254 (opin-
ion of Breyer, J.)

Second, the Court argues that simply applying Blakely to
the Guidelines would make “real conduct” sentencing more
difficult. While that is perhaps true in some cases, judges
could always consider relevant conduct obtained from a pre-
sentence report pursuant to 18 U. S. C. § 3661 and USSG
§ 6A1.1 in selecting a sentence within a Guidelines range, and
of course would be free to consider any such circumstances
in cases in which the defendant pleads guilty and waives his
Blakely rights. Further, in many cases the Government
could simply prove additional facts to a jury beyond a rea-
sonable doubt—as it has been doing in some cases since Ap-
prendi—or the court could use bifurcated proceedings in
which the relevant conduct is proved to a jury after it has
convicted the defendant of the underlying crime.

10 This argument finds support in the Government’s successful adapta-
tion to our decision in Apprendi. After that decision, prosecutors began
to allege more and more “sentencing factors” in indictments. See supra,
at 277. The Government’s ability to do so suggests that the Guidelines
are far more compatible with “jury factfinding” than the Court admits.
And, the fact that Congress is presumably aware of the Government’s
practices in light of Apprendi, yet has not condemned the practices or
taken any actions to reform them, indicates that limited jury factfinding
is, contrary to the majority’s assertion, compatible with legislative intent.
See ante, at 250 (opinion of Breyer, J.).
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The majority is correct, however, that my preferred hold-
ing would undoubtedly affect “real conduct” sentencing in
certain cases. This is so because the goal of such sentenc-
ing—increasing a defendant’s sentence on the basis of con-
duct not proved at trial—is contrary to the very core of
Apprendi. That certain applications of “relevant conduct”
sentencing are unconstitutional should not come as a com-
plete surprise to Congress: The House Report recognized
that “real offense” sentencing could pose constitutional diffi-
culties. H. R. Rep. No. 98–1017, p. 98 (1984). In reality, the
majority’s concerns about relevant conduct are nothing more
than an objection to Apprendi itself, an objection that this
Court rejected in Parts I–III, ante (opinion of Stevens, J.).

Further, the Court does not explain how its proposed rem-
edy will ensure that judges take real conduct into account.
While judges certainly may do so in their discretion under
§ 3553(a), there is no indication as to how much or to what
extent “relevant conduct” should matter under the majority’s
regime. Nor is there any meaningful standard by which
appellate courts may review a sentencing judge’s “relevant
conduct” determination—only a general “reasonableness”
inquiry that may discourage sentencing judges from con-
sidering such conduct altogether. The Court’s holding thus
may do just as much damage to real conduct sentencing as
would simply requiring the Government to follow the Guide-
lines consistent with the Sixth Amendment.

Third, the majority argues that my remedy would make
sentencing proceedings far too complex. But of the very
small number of cases in which a Guidelines sentence would
implicate the Sixth Amendment, see supra, at 275–276, most
involve drug quantity determinations, firearm enhance-
ments, and other factual findings that can readily be made
by juries. I am not blind to the fact that some cases, such
as fraud prosecutions, would pose new problems for prosecu-
tors and trial judges. See ante, at 252–253 (opinion of
Breyer, J.). In such cases, I am confident that federal trial
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judges, assisted by capable prosecutors and defense attor-
neys, could have devised appropriate procedures to impose
the sentences the Guidelines envision in a manner that is
consistent with the Sixth Amendment. We have always
trusted juries to sort through complex facts in various areas
of law. This may not be the most efficient system imagin-
able, but the Constitution does not permit efficiency to be
our primary concern. See Blakely v. Washington, 542 U. S.,
at 312–313.

Fourth, the majority assails my reliance on plea bargain-
ing. The Court claims that I cannot discount the effect that
applying Blakely to the Guidelines would have on plea-
bargained cases, since the specter of Blakely will affect those
cases. However, the majority’s decision suffers from the
same problem to a much greater degree. Prior to the
Court’s decision to strike the mandatory feature of the
Guidelines, prosecutors and defendants alike could bargain
from a position of reasonable confidence with respect to the
sentencing range into which a defendant would likely fall.
The majority, however, has eliminated the certainty of ex-
pectations in the plea process. And, unlike my proposed
remedy, which would potentially affect only a fraction of plea
bargains, the uncertainty resulting from the Court’s regime
change will infect the entire universe of guilty pleas which
occur in 97% of all federal prosecutions.

The majority also argues that applying Blakely to the
Guidelines would allow prosecutors to exercise “a power the
Sentencing Act vested in judges,” ante, at 257 (opinion of
Breyer, J.), by giving prosecutors the choice whether to
“charge” a particular fact. Under the remedy I favor, how-
ever, judges would still be able to reject factually false plea
agreements under USSG § 6B1.2(a), and could still consider
relevant information about the offense and the offender in
every single case. Judges could consider such characteris-
tics as an aid in selecting the appropriate sentence within
the Guidelines range authorized by the jury verdict, deter-
mining the defendant’s criminal history level, reducing a de-
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fendant’s sentence, or justifying discretionary departures
from the applicable Guidelines range. The Court is there-
fore incorrect when it suggests that requiring a supporting
jury verdict for certain enhancements in certain cases would
place certain sentencing factors “beyond the reach of the
judge entirely.” See ante, at 257 (opinion of Breyer, J.).

Moreover, the premise on which the Court’s argument is
based—that the Guidelines as currently written prevent fact
bargaining and therefore diminish prosecutorial power—is
probably not correct. As one commentator has noted:

“[P]rosecutors exercise nearly as much control when
guidelines tie sentences to so-called ‘real-offense’
factors . . . . One might reasonably assume those fac-
tors are outside of prosecutors’ control, but experience
with the Federal Sentencing Guidelines suggests other-
wise; when necessary, the litigants simply bargain about
what facts will (and won’t) form the basis for sentencing.
It seems to be an iron rule: guidelines sentencing em-
powers prosecutors, even where the guidelines’ authors
try to fight that tendency.” Stuntz, Plea Bargaining
and Criminal Law’s Disappearing Shadow, 117 Harv.
L. Rev. 2548, 2559–2560 (2004) (footnote omitted).

Not only is fact bargaining quite common under the current
system, it is also clear that prosecutors have substantial bar-
gaining power.11 And surely, contrary to the Court’s re-

11 See M. Johnson & S. Gilbert, The U. S. Sentencing Guidelines: Results
of the Federal Judicial Center’s 1996 Survey 7–9 (1997) (noting that among
federal judges and probation officers, there is widespread “frustration
with the power and discretion held by prosecutors under the guidelines”
and that “guidelines are manipulated through plea agreements”); Saris,
Have the Sentencing Guidelines Eliminated Disparity? One Judge’s Per-
spective, 30 Suffolk U. L. Rev. 1027, 1030 (1997); see also Nagel & Schul-
hofer, A Tale of Three Cities: An Empirical Study of Charging and Bar-
gaining Practices Under the Federal Sentencing Guidelines, 66 S. Cal. L.
Rev. 501, 560 (1992) (arguing that fact bargaining is common under the
Guidelines and has resulted in substantial sentencing disparities).
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sponse to this dissent, ante, at 256–257 (opinion of Breyer,
J.), a prosecutor who need only prove an enhancing fact by
a preponderance of the evidence has more bargaining power
than if required to prove the same fact beyond a reason-
able doubt.

Finally, the majority argues that my solution would re-
quire a different burden of proof for enhancements above the
maximum authorized by the jury verdict and for reductions.
This is true because the requirement that guilt be estab-
lished by proof beyond a reasonable doubt is a constitutional
mandate. However, given the relatively few reductions
available in the Guidelines and the availability of judicial dis-
cretion within the applicable range, this is unlikely to have
more than a minimal effect.

In sum, I find unpersuasive the Court’s objections to allow-
ing Congress to decide in the first instance whether the
Guidelines should be converted from a mandatory into a dis-
cretionary system. Far more important than those objec-
tions is the overwhelming evidence that Congress has al-
ready considered, and unequivocally rejected, the regime
that the Court endorses today.

III

Even under the Court’s innovative approach to severabil-
ity analysis when confronted with unconstitutional applica-
tions of a statute, its opinion is unpersuasive. It assumes
that this Court’s only inquiry is to “decide whether we would
deviate less radically from Congress’ intended system (1) by
superimposing the constitutional requirement announced
today or (2) through elimination of some provisions of the
statute.” Ante, at 247 (opinion of Breyer, J.). I will as-
sume, consistently with the majority, that in this exercise we
should never use our “remedial powers to circumvent the
intent of the legislature,” Califano v. Westcott, 443 U. S. 76,
94 (1979) (Powell, J., concurring in part and dissenting in
part), and that we must not create “a program quite different
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from the one the legislature actually adopted,” Sloan v.
Lemon, 413 U. S. 825, 834 (1973).

In the context of this framework, in order to justify “excis-
ing” 18 U. S. C. §§ 3553(b)(1) (Supp. IV) and 3742(e) (2000 ed.
and Supp. IV), the Court has the burden of showing that
Congress would have preferred the remaining system of dis-
cretionary Sentencing Guidelines to not just the remedy I
would favor, but also to any available alternative, including
the alternative of total invalidation, which would give Con-
gress a clean slate on which to write an entirely new law.
The Court cannot meet this burden because Congress has
already considered and overwhelmingly rejected the system
it enacts today. In doing so, Congress revealed both an un-
mistakable preference for the certainty of a binding regime
and a deep suspicion of judges’ ability to reduce disparities
in federal sentencing. A brief examination of the SRA’s his-
tory reveals the gross impropriety of the remedy the Court
has selected.

History of Sentence Reform Efforts:

In the mid-1970’s, Congress began to study the numerous
problems attendant to indeterminate sentencing in the fed-
eral criminal justice system. After nearly a decade of re-
view, Congress in 1984 decided that the system needed a
comprehensive overhaul. The elimination of sentencing dis-
parity, which Congress determined was chiefly the result of
a discretionary sentencing regime, was unquestionably Con-
gress’ principal aim. See Feinberg, Federal Criminal Sen-
tencing Reform: Congress and the United States Sentencing
Commission, 28 Wake Forest L. Rev. 291, 295–296 (1993)
(“The first and foremost goal of the sentencing reform effort
was to alleviate the perceived problem of federal criminal
sentencing disparity. . . . Quite frankly, all other considera-
tions were secondary”); see also Breyer, Federal Sentencing
Guidelines Revisited, 2 Fed. Sentencing Rptr. 180 (1999) (“In
seeking ‘greater fairness,’ Congress, acting in bipartisan
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fashion, intended to respond to complaints of unreasonable
disparity in sentencing—that is, complaints that differences
among sentences reflected not simply different offense con-
duct or different offender history, but the fact that different
judges imposed the sentences” (emphasis added)). As Sena-
tor Hatch, a central participant in the reform effort, has ex-
plained: “The discretion that Congress had conferred for so
long upon the judiciary and the parole authorities was at
the heart of sentencing disparity.” The Role of Congress
in Sentencing: The United States Sentencing Commission,
Mandatory Minimum Sentences, and the Search for a Cer-
tain and Effective Sentencing System, 28 Wake Forest L.
Rev. 185, 187 (1993) (hereinafter Hatch) (emphasis added).

Consequently, Congress explicitly rejected as a model for
reform the various proposals for advisory guidelines that
had been introduced in past Congresses. One example of
such legislation was the bill introduced in 1977 by Senators
Kennedy and McClellan, S. 1437, 95th Cong., 1st Sess. (as
reported by the Senate Judiciary Committee on Nov. 15,
1977) (hereinafter S. 1437), which allowed judges to impose
sentences based on the characteristics of the individual de-
fendant and granted judges substantial discretion to depart
from recommended guidelines sentences. See Stith & Koh,
The Politics of Sentencing Reform: The Legislative History
of the Federal Sentencing Guidelines, 28 Wake Forest L. Rev.
223, 238 (1993) (hereinafter Stith & Koh). That bill never
became law and was refined several times between 1977 and
1984: Each of those refinements made the regime more, not
less, restrictive on trial judges’ discretion in sentencing.12

12 Incidentally, the original version of S. 1437 looked much like the re-
gime that the Court has mandated today—it directed the sentencing judge
to consider a variety of factors, only one of which was the sentencing
range established by the Guidelines, and subjected the ultimately chosen
sentence to appellate review under a “clearly unreasonable” standard.
See S. 1437, § 101 (proposed 18 U. S. C. §§ 2003(a), 3725(e)). That law was
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Passage of the Sentencing Reform Act of 1984:

Congress’ preference for binding guidelines was evident in
the debate over passage of the SRA itself, which was predi-
cated entirely on the move from a discretionary guidelines
system to the mandatory system the Court strikes down
today. The SRA was the product of competing versions of
sentencing reform legislation: the House bill, H. R. 6012, 98th
Cong., 2d Sess., authorized the creation of discretionary
guidelines whereas the Senate bill, S. 668, 98th Cong., 2d
Sess., provided for binding guidelines and de novo appellate
review. The House was splintered regarding whether to
make the Guidelines binding on judges, but the vote in the
Senate was an overwhelming 85 to 3 in favor of binding
Guidelines. 130 Cong. Rec. 1649 (1984); see generally
Stith & Koh 261–266. Eventually, the House substituted the
Senate version for H. R. 6012, and the current system of
mandatory Guidelines became law. 130 Cong. Rec. 29730
(1984).

The text of the law that actually passed Congress (includ-
ing §§ 3553(b)(1) and 3742(e)) should be more than sufficient
to demonstrate Congress’ unmistakable commitment to a
binding Guidelines system. That text requires the sentenc-
ing judge to impose the sentence dictated by the Guidelines
(“[T]he court shall impose a sentence of the kind, and within
the range” provided in the Guidelines unless there is a cir-
cumstance “not adequately taken into consideration by the”

amended twice before it passed, the first time to include a mandatory
directive to trial judges to impose a sentence within the Guidelines range,
and the second time to change the standard of review from “ ‘clearly unrea-
sonable’ ” to “ ‘unreasonable.’ ” See Stith & Koh 245 (detailing amend-
ments to S. 1437 prior to passage). It is worth noting that Congress had
countless opportunities over the course of seven years of debate to enact
the law the Court creates today. Congress’ repeated rejection of pro-
posed legislation constitutes powerful evidence that Congress did not want
it to become law.



543US2 Unit: $U14 [03-16-07 06:52:00] PAGES PGT: OPIN

295Cite as: 543 U. S. 220 (2005)

Stevens, J., dissenting in part

Guidelines), and § 3742(e) gives § 3553(b)(1) teeth by instruct-
ing judges that any sentence outside of the Guidelines range
without adequate explanation will be overturned on appeal.13

Congress’ chosen regime was carefully designed to produce
uniform compliance with the Guidelines. Congress surely
would not have taken the pains to create such a regime had
it found the Court’s system of discretionary guidelines ac-
ceptable in any way.

The accompanying Senate Report and floor debate make
plain what should be obvious from the structure of the stat-
ute: Congress refused to accept the discretionary system
that the Court implausibly deems most consistent with con-
gressional intent.14 In other words, given the choice be-
tween the statute created by the Court today or a clean slate

13 See id., at 269–270; see also Wilkins, Newton, & Steer, Competing
Sentencing Policies in a “War on Drugs” Era, 28 Wake Forest L. Rev. 305,
313 (1993) (same).

14 See, e. g., 133 Cong. Rec. 33109 (1987) (remarks of Sen. Hatch) (“[T]he
core function of the guidelines and the underlying statute . . . is to reduce
disparity in sentencing and restore fairness and predictability to the sen-
tencing process. Adherence to the guidelines is therefore properly re-
quired under the law except in . . . rare and particularly unusual
instances . . . ”); id., at 33110 (remarks of Sen. Biden) (“That notion of
allowing the courts to, in effect, second-guess the wisdom of any sentenc-
ing guideline is plainly contrary to the act’s purpose of having a sentencing
guidelines system that is mandatory, except when the court finds a circum-
stance meeting the standard articulated in § 3553(b). It is also contrary
to the purpose of having Congress, rather than the courts, review the
sentencing guidelines for the appropriateness of authorized levels of pun-
ishment”); S. Rep. No. 98–223, p. 76 (1983) (noting that the Senate Judi-
ciary Committee “resisted [the] attempt to make the sentencing guidelines
more voluntary than mandatory, because of the poor record of States re-
ported in the National Academy of Science Report which have experi-
mented with ‘voluntary’ guidelines”); id., at 34–35 (citing the “urgent need
for” sentencing reform because of sentencing disparities caused “directly
[by] the unfettered discretion the law confers on [sentencing] judges and
parole authorities responsible for imposing and implementing the sen-
tence”); id., at 36–43, 62 (cataloging the “astounding” variations in federal
sentencing and criticizing the unfairness of sentencing disparities).
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on which to write a wholly different law, Congress undoubt-
edly would have selected the latter.

Congress’ Method of Reducing Disparities:

The notion that Congress had any confidence that judges
would reduce sentencing disparities by considering relevant
conduct—an idea that is championed by the Court, ante, at
253–254 (opinion of Breyer, J.)—either ignores or misreads
the political environment in which the SRA passed. It is
true that the SRA instructs sentencing judges to consider
real offense and offender characteristics, 28 U. S. C. A. § 994
(2000 ed. and Supp. IV), but Congress only wanted judges to
consider those characteristics within the limits of a manda-
tory system.15 The Senate Report on which the Court re-
lies, see ante, at 249–250, clearly concluded that the exist-
ence of sentencing disparities “can be traced directly to the
unfettered discretion the law confers on those judges . . .
responsible for imposing and implementing the sentence.”
S. Rep. No. 98–225, p. 38 (1983). Even in a system in which
judges could not impose sentences based on “relevant con-

15 Indeed, the Court’s contention that real conduct sentencing was the
principal aim of the SRA finds no support in the legislative history. The
only authority the Court cites is 18 U. S. C. § 3661, which permits a judge
to consider any information she considers relevant to sentencing. See
ante, at 249–250 (opinion of Breyer, J.). That provision, however, was
enacted in 1970, see Pub. L. 91–452, § 1001(a), 84 Stat. 951 (there numbered
§ 3577), and thus provides no evidence whatsoever of Congress’ intent
when it passed the SRA in 1984. Clearly, Congress thought that real
conduct sentencing could not effectively address sentencing disparities
without a binding Guidelines regime. For this reason, traditional sen-
tencing goals have always played a minor role in the Guidelines system:
“While the thick-as-your-wrist Guideline Manual specifically directs sen-
tencing judges to make thousands of determinations on discrete points,
not once does it expressly direct that a specific decision leading to the
applicable guideline range on the 256-box grid should or must turn on an
individualized consideration of the traditional goals of sentencing.” Osler,
Uniformity and Traditional Sentencing Goals in the Age of Feeney, 16 Fed.
Sentencing Rptr. 253, 253–254 (2004).
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duct” determinations (absent a plea agreement or supporting
jury findings), sentences would still be every bit as certain
and uniform as in the status quo—at most, the process for
imposing those sentences would be more complex. The
same can hardly be said of the Court’s chosen system, in
which all federal sentencing judges, in all cases, regain the
unconstrained discretion Congress eliminated in 1984.

The Court’s conclusion that Congress envisioned a sen-
tencing judge as the centerpiece of its effort to reduce dis-
parities is remarkable given the context of the broader legis-
lative debate about what entity would be responsible for
drafting the Guidelines under the SRA. The House version
of the bill preferred the Guidelines to be written by the Judi-
cial Conference of the United States—the House Report ac-
companying that bill argued that judges had vast experience
in sentencing and would best be able to craft a system capa-
ble of providing sentences based on real conduct without ex-
cessive disparity. See H. R. Rep. No. 98–1017, at 93–94.
Those in the Senate majority, however, favored an independ-
ent Commission. They did so, whether rightly or wrongly,
based on a belief that federal judges could not be trusted to
impose fair and uniform sentences. See, e. g., 130 Cong. Rec.
976 (1984) (remarks of Sen. Laxalt) (“The present problem
with disparity in sentencing . . . stems precisely from the
failure of [f]ederal judges—individually and collectively—to
sentence similarly situated defendants in a consistent, rea-
sonable manner. There is little reason to believe that judges
will now begin to do what they have failed to do in the past”).
And, at the end of the debate, the few remaining Members
in the minority recognized that the battle to empower judges
with more discretion had been lost. See, e. g., id., at 973
(remarks of Sen. Mathias) (arguing that “[t]he proponents of
the bill . . . argue in essence that judges cannot be trusted.
You cannot trust a judge . . . you must not trust a judge”).
I find it impossible to believe that a Congress in which these
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sentiments prevailed would have ever approved of the dis-
cretionary sentencing regime the Court enacts today.

Congressional Activity Since 1984:

Congress has not wavered in its commitment to a binding
system of Sentencing Guidelines. In fact, Congress has re-
jected each and every attempt to loosen the rigidity of the
Guidelines or vest judges with more sentencing options.
See Hatch 189 (“In ensuing years, Congress would maintain
its adherence to the concept of binding guidelines by consist-
ently rejecting efforts to make the guidelines more discre-
tionary”). Most recently, Congress’ passage of the Prosecu-
torial Remedies and Other Tools to end the Exploitation of
Children Today Act of 2003 (PROTECT Act), Pub. L. 108–21,
117 Stat. 650, reinforced the mandatory nature of the Guide-
lines by expanding de novo review of sentences to include all
departures from the Guidelines and by directing the Com-
mission to limit the number of available departures. The
majority admits that its holding has made the PROTECT
Act irrelevant. See ante, at 261 (opinion of Breyer, J.) (ad-
mitting that after the Court’s remedy, the PROTECT Act’s
provisions “have ceased to be relevant”). Even a cursory
reading of the legislative history of the PROTECT Act re-
veals the absurdity of the claim that Congress would find
acceptable, under any circumstances, the Court’s restora-
tion of judicial discretion through the facial invalidation of
§§ 3553(b)(1) and 3742(e).16 In sum, despite Congress’ un-

16 Although there was no accompanying committee report attached to
the PROTECT Act, the floor debates over the PROTECT Act’s relevant
provisions belie the majority’s contention that a discretionary Guidelines
system is more consistent with Congress’ intent than the holding I
would adopt. See 149 Cong. Rec. 9345, 9353–9354 (2003) (remarks of
Sen. Hatch) (arguing that the PROTECT Act “says the game is over for
judges: You will have some departure guidelines from the Sentencing
Commission, but you are not going to go beyond those, and you are not
going to go on doing what is happening in our society today on children’s
crimes, no matter how softhearted you are. That is what we are trying
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equivocal demand that the Guidelines operate as a binding
system, and in the name of avoiding any reduction in the
power of the sentencing judge vis-à-vis the jury (a subject
to which Congress did not speak), the majority has erased
the heart of the SRA and ignored in their entirety all of the
Legislative Branch’s postenactment expressions of how the
Guidelines are supposed to operate.

The majority’s answer to this overwhelming history is that
retaining a mandatory Guidelines system “is not a choice
that remains open” given our holding that Blakely applies to
the Guidelines. Ante, at 265. This argument—essentially,
that the Apprendi rule makes determinate sentencing un-
constitutional—has been advanced repeatedly since Ap-
prendi. See, e. g., 530 U. S., at 549–554 (O’Connor, J., dis-
senting); Blakely, 542 U. S., at 314 (O’Connor, J., dissenting);
id., at 345–346 (Breyer, J., dissenting). These prophecies
were self-fulfilling. It is not Apprendi that has brought an
end to determinate sentencing. This Court clearly had the
power to adopt a remedy that both complied with the Sixth
Amendment and also preserved a determinate sentencing re-
gime in which judges make regular factual determinations
regarding a defendant’s sentence. It has chosen instead to
exaggerate the constitutional problem and to expand the
scope of judicial invalidation far beyond that which is even
arguably necessary. Our holding that Blakely applies to the
Sentencing Guidelines did not dictate the Court’s unprece-
dented remedy.

to do here. . . . We say in this bill: We are sick of this, judges. You
are not going to do this anymore except within the guidelines set by the
Sentencing Commission”); id., at 9354 (“[T]rial judges systematically un-
dermine the sentencing guidelines by creating new reasons to reduce
these sentences”); id., at 12357 (2003) (remarks of Sen. Kennedy) (“The
Feeney Amendment effectively strips Federal judges of discretion to im-
pose individualized sentences, and transforms the longstanding sentencing
guidelines system into a mandatory minimum sentencing system. It lim-
its in several ways the ability of judges to depart downwards from the
guidelines”).
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IV

As a matter of policy, the differences between the regime
enacted by Congress and the system the Court has chosen
are stark. Were there any doubts about whether Congress
would have preferred the majority’s solution, these are
sufficient to dispel them. First, Congress’ stated goal of
uniformity is eliminated by the majority’s remedy. True,
judges must still consider the sentencing range contained in
the Guidelines, but that range is now nothing more than a
suggestion that may or may not be persuasive to a judge
when weighed against the numerous other considerations
listed in 18 U. S. C. § 3553(a) (2000 ed. and Supp. IV). The
result is certain to be a return to the same type of sentencing
disparities Congress sought to eliminate in 1984. Prior to
the PROTECT Act, rates of departure from the applicable
Guidelines sentence (via upward or downward departure)
varied considerably depending upon the Circuit in which one
was sentenced. See Sourcebook 53–55 (Table 26) (showing
that 76.6% of sentences in the Fourth Circuit were within
the applicable Guidelines range, whereas only 48.8% of sen-
tences in the Ninth Circuit fell within the range). Those
disparities will undoubtedly increase in a discretionary sys-
tem in which the Guidelines are but one factor a judge must
consider in sentencing a defendant within a broad statutory
range.

Moreover, the Court has neglected to provide a critical
procedural protection that existed prior to the enactment of
a binding Guidelines system. Before the SRA, the sentenc-
ing judge had the discretion to impose a sentence that desig-
nated a minimum term “at the expiration of which the pris-
oner shall become eligible for parole.” 18 U. S. C. § 4205(b)
(1982 ed.) (repealed by Pub. L. 98–473, § 218(a)(5), 98 Stat.
2027). Sentencing judges had the discretion to reduce a
minimum term of imprisonment upon the recommendation
of the Bureau of Prisons. § 4205(g). Through these provi-
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sions and others, see generally §§ 4201–4215, all of which
were effectively repealed in 1984, it was the Parole Commis-
sion—not the sentencing judge—who was ultimately respon-
sible for determining the length of each defendant’s real sen-
tence. See, e. g., S. Rep. No. 98–225, at 38. Prior to the
Guidelines regime, the Parole Commission was designed to
reduce sentencing disparities and to provide a check for de-
fendants who had received excessive sentences. Today, the
Court reenacts the discretionary Guidelines system that
once existed without providing this crucial safety net.

Other concerns are likely to arise. Congress’ demand in
the PROTECT Act that departures from the Guidelines be
closely regulated and monitored is eviscerated—for there can
be no “departure” from a mere suggestion. How will a
judge go about determining how much deference to give to
the applicable Guidelines range? How will a court of ap-
peals review for reasonableness a district court’s decision
that the need for “just punishment” and “adequate deter-
rence to criminal conduct” simply outweighs the considera-
tions contemplated by the Sentencing Commission? See 18
U. S. C. §§ 3553(a)(2)(A)–(B). What if a sentencing judge
determines that a defendant’s need for “educational or
vocational training, medical care, or other correctional
treatment in the most effective manner,” § 3553(a)(2)(D),
requires disregarding the stiff Guidelines range Congress
presumably preferred? These questions will arise in
every case in the federal system under the Court’s system.
Regrettably, these are exactly the sort of questions Con-
gress hoped that sentencing judges would not ask after the
SRA.

The consequences of such a drastic change—unaided by
the usual processes of legislative deliberation—are likely to
be sweeping. For example, the majority’s unnecessarily
broad remedy sends every federal sentence back to the
drawing board, or at least into the novel review for “reason-
ableness,” regardless of whether those individuals’ constitu-



543US2 Unit: $U14 [03-16-07 06:52:00] PAGES PGT: OPIN

302 UNITED STATES v. BOOKER

Stevens, J., dissenting in part

tional rights were violated. It is highly unlikely that the
mere application of “prudential doctrines” will mitigate the
consequences of such a gratuitous change.

The majority’s remedy was not the inevitable result of the
Court’s holding that Blakely applies to the Guidelines. Nei-
ther Apprendi, nor Blakely, nor these cases made deter-
minate sentencing unconstitutional.17 Merely requiring all
applications of the Guidelines to comply with the Sixth
Amendment would have allowed judges to distinguish harm-
less error from error requiring correction, would have re-
quired no more complicated procedures than the procedural
regime the majority enacts today, and, ultimately, would
have left most sentences intact.

Unlike a rule that would merely require judges and prose-
cutors to comply with the Sixth Amendment, the Court’s sys-
tematic overhaul turns the entire system on its head in every
case, and, in so doing, runs contrary to the central purpose
that motivated Congress to act in the first instance. More-
over, by repealing the right to a determinate sentence that
Congress established in the SRA, the Court has effectively
eliminated the very constitutional right Apprendi sought to
vindicate. No judicial remedy is proper if it is “not com-
mensurate with the constitutional violation to be repaired.”
Hills v. Gautreaux, 425 U. S. 284, 294 (1976). The Court’s
system fails that test, frustrates Congress’ principal goal in

17 Moreover, even if the change to an indeterminate system were neces-
sary, the Court could have minimized the consequences to the system by
limiting the application of its holding to those defendants on direct review
who actually suffered a Sixth Amendment violation. Griffith v. Ken-
tucky, 479 U. S. 314 (1987), does not require blind application of every part
of this Court’s holdings to all pending cases, but rather, requires that we
apply any new “rule to all similar cases pending on direct review.” Id.,
at 323. For obvious reasons, not all pending cases are made similar to
Booker’s and Fanfan’s merely because they involved an application of the
Guidelines.
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enacting the SRA, and violates the tradition of judicial re-
straint that has heretofore limited our power to overturn
validly enacted statutes.

I respectfully dissent.

Justice Scalia, dissenting in part.

I join the portions of the opinion of the Court that are
delivered by Justice Stevens. I also join Justice
Stevens’s dissent, with the exception of Part III 1 and foot-
note 17. I write separately mainly to add some comments
regarding the change that the remedial majority’s handiwork
has wrought (or perhaps—who can tell?—has not wrought)
upon appellate review of federal sentencing.

The remedial majority takes as the North Star of its analy-
sis the fact that Congress enacted a “judge-based sentencing
system.” Ante, at 265 (opinion of Breyer, J.). That seems
to me quite misguided. Congress did indeed expect judges
to make the factual determinations to which the Guidelines
apply, just as it expected the Guidelines to be mandatory.
But which of those expectations was central to the congres-
sional purpose is not hard to determine. No headline de-
scribing the Sentencing Reform Act of 1984 (Act) would have
read “Congress reaffirms judge-based sentencing” rather
than “Congress prescribes standardized sentences.” Jus-
tice Breyer’s opinion for the Court repeatedly acknowl-
edges that the primary objective of the Act was to reduce

1 Part III of Justice Stevens’s dissent relies in large part on legislative
history. I agree with his assertion that “[t]he text of the law that actually
passed Congress . . . should be more than sufficient to demonstrate Con-
gress’ unmistakable commitment to a binding Guidelines system.” Ante,
at 294. I would not resort to committee reports and statements by vari-
ous individuals, none of which constitutes action taken or interpretations
adopted by Congress. “One determines what Congress would have done
by examining what it did.” Legal Services Corporation v. Velazquez, 531
U. S. 533, 560 (2001) (Scalia, J., dissenting).
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sentencing disparity.2 Inexplicably, however, the opinion
concludes that the manner of achieving uniform sentences
was more important to Congress than actually achieving uni-
formity—that Congress was so attached to having judges de-
termine “real conduct” on the basis of bureaucratically pre-
pared, hearsay-riddled presentence reports that it would
rather lose the binding nature of the Guidelines than adhere
to the old-fashioned process of having juries find the facts
that expose a defendant to increased prison time. See ante,
at 253–254, 265. The majority’s remedial choice is thus won-
derfully ironic: In order to rescue from nullification a stat-
utory scheme designed to eliminate discretionary sentenc-
ing, it discards the provisions that eliminate discretionary
sentencing.

That is the plain effect of the remedial majority’s deci-
sion to excise 18 U. S. C. § 3553(b)(1) (Supp. IV). See ante,
at 259. District judges will no longer be told they “shall
impose a sentence . . . within the range” established by the
Guidelines. § 3553(b)(1). Instead, under § 3553(a), they will
need only to “consider” that range as one of many factors,
including “the need for the sentence . . . to provide just pun-
ishment for the offense,” § 3553(a)(2)(A) (2000 ed.), “to afford
adequate deterrence to criminal conduct,” § 3553(a)(2)(B),
and “to protect the public from the further crimes of the
defendant,” § 3553(a)(2)(C). The statute provides no order

2 See, e. g., ante, at 246 (noting that Congress intended the Guidelines
system to achieve “increased uniformity of sentencing”); ante, at 250 (re-
ferring to “diminish[ing] sentencing disparity” as “Congress’ basic statu-
tory goal”); ante, at 255 (“Congress enacted the sentencing statutes in
major part to achieve greater uniformity in sentencing”); ante, at 267 (re-
ferring to “Congress’ basic objective of promoting uniformity in sentenc-
ing”); see also United States Sentencing Commission, Fifteen Years of
Guidelines Sentencing xvi (Nov. 2004) (“Sentencing reform has had its
greatest impact controlling disparity arising from the source at which the
guidelines themselves were targeted—judicial discretion”); id., at 140
(“[T]he guidelines have succeeded at the job they were principally de-
signed to do: reduce unwarranted disparity arising from differences
among judges”).
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of priority among all those factors, but since the three just
mentioned are the fundamental criteria governing penology,
the statute—absent the mandate of § 3553(b)(1)—authorizes
the judge to apply his own perceptions of just punishment,
deterrence, and protection of the public even when these dif-
fer from the perceptions of the Commission members who
drew up the Guidelines. Since the Guidelines are not bind-
ing, in order to comply with the (oddly) surviving require-
ment that the court set forth “the specific reason for the
imposition of a sentence different from that described” in the
Guidelines, § 3553(c)(2), the sentencing judge need only state
that “this court does not believe that the punishment set
forth in the Guidelines is appropriate for this sort of of-
fense.” 3 That is to say, district courts have discretion to
sentence anywhere within the ranges authorized by stat-
ute—much as they were generally able to do before the
Guidelines came into being. To be sure, factor (6) is “the
need to avoid unwarranted sentence disparities among de-
fendants with similar records who have been found guilty of
similar conduct,” § 3553(a)(6) (2000 ed.), but this would re-
quire a judge to adhere to the Guidelines only if all other
judges had to adhere to the Guidelines (which they certainly
do not, as the Court holds today) or if all other judges could
at least be expected to adhere to the Guidelines (which they
certainly cannot, given the notorious unpopularity of the
Guidelines with many district judges). Thus, logic compels
the conclusion that the sentencing judge, after considering
the recited factors (including the Guidelines), has full discre-
tion, as full as what he possessed before the Act was passed,
to sentence anywhere within the statutory range. If the

3 Although the Guidelines took pre-existing sentencing practices into ac-
count, they are the product of policy decisions by the Sentencing Commis-
sion—including, for instance, decisions to call for sentences “significantly
more severe than past practice” for the “most frequently sentenced of-
fenses in the federal courts.” Id., at 47. If those policy decisions are no
longer mandatory, the sentencing judge is free to disagree with them.
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majority thought otherwise—if it thought the Guidelines not
only had to be “considered” (as the amputated statute re-
quires) but had generally to be followed—its opinion would
surely say so.4

As frustrating as this conclusion is to the Act’s purpose of
uniform sentencing, it at least establishes a clear and com-
prehensible regime—essentially the regime that existed be-
fore the Act became effective. That clarity is eliminated,
however, by the remedial majority’s surgery on 18 U. S. C.
§ 3742 (2000 ed. and Supp. IV), the provision governing
appellate review of sentences. Even the most casual read-
ing of this section discloses that its purpose—its only pur-
pose—is to enable courts of appeals to enforce conformity
with the Guidelines. All of the provisions of that section
that impose a review obligation beyond what existed under
prior law 5 are related to the district judge’s obligations
under the Guidelines. If the Guidelines are no longer bind-
ing, one would think that the provision designed to ensure
compliance with them would, in its totality, be inoperative.
The Court holds otherwise. Like a black-robed Alexander
cutting the Gordian knot, it simply severs the purpose of the
review provisions from their text, holding that only subsec-
tion (e), which sets forth the determinations that the court
of appeals must make, is inoperative, whereas all the rest
of § 3742 subsists—including, mirabile dictu, subsection (f),

4 The closest the remedial majority dares come to an assertion that the
Guidelines must be followed is the carefully crafted statement that “[t]he
district courts, while not bound to apply the Guidelines, must consult those
Guidelines and take them into account when sentencing.” Ante, at 264.
The remedial majority also notes that the Guidelines represent what the
Sentencing Commission “finds to be better sentencing practices.” Ante,
at 263. True enough, but the Commission’s view of what is “better” is
no longer authoritative, and district judges are free to disagree—as are
appellate judges.

5 Paragraph (e)(1) requires a court of appeals to determine whether a
sentence “was imposed in violation of law.” 18 U. S. C. § 3742. Courts of
appeals had of course always done this.
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entitled “Decision and disposition,” which tracks the deter-
minations required by the severed subsection (e) and speci-
fies what disposition each of those determinations is to
produce. This is rather like deleting the ingredients portion
of a recipe and telling the cook to proceed with the prepara-
tion portion.6

Until today, appellate review of sentencing discretion has
been limited to instances prescribed by statute. Before the
Guidelines, federal appellate courts had little experience re-
viewing sentences for anything but legal error. “[W]ell-
established doctrine,” this Court said, “bars [appellate] re-
view of the exercise of sentencing discretion.” Dorszynski
v. United States, 418 U. S. 424, 443 (1974). “[O]nce it is de-
termined that a sentence is within the limitations set forth
in the statute under which it is imposed, appellate review is
at an end.” Id., at 431–432 (citing cases). When it estab-
lished the Guidelines regime, Congress expressly provided
for appellate review of sentences in specified circumstances,
but the Court has been appropriately chary of aggrandize-
ment, refusing to treat § 3742 as a blank check to appellate
courts. Thus, in 1992, the Court recognized that Congress’s
grant of “limited appellate review of sentencing decisions . . .
did not alter a court of appeals’ traditional deference to a
district court’s exercise of its sentencing discretion.” Wil-
liams v. United States, 503 U. S. 193, 205 (emphasis added).

6 In the face of this immense reality, it is almost captious to point out
that some of the text of the preserved subsection (f) plainly assumes
the binding nature of the Guidelines—for example, the reference to a
“sentence . . . imposed as a result of an incorrect application of the sentenc-
ing guidelines,” § 3742(f)(1) (Supp. 2004), and the reference to a “departure
. . . based on an impermissible factor,” § 3742(f)(2). Moreover, paragraph
(f)(1) requires the appellate court to “remand . . . for further sentencing
proceedings” any case in which the sentence was imposed “as a result of
an incorrect application of the sentencing guidelines.” It is incomprehen-
sible how or why this instruction can be combined with an obligation upon
the appellate court to conduct its own independent evaluation of the “rea-
sonableness” of a sentence.
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Notwithstanding § 3742, much remained off limits to the
courts of appeals: “The selection of the appropriate sentence
from within the guideline range, as well as the decision to
depart from the range in certain circumstances, are decisions
that are left solely to the sentencing court.” Ibid. (empha-
sis added). Similarly, in 1996, the Court took pains to note
that the § 3742 power to engage in “limited appellate review”
of Guidelines departures did not “vest in appellate courts
wide-ranging authority over district court sentencing deci-
sions.” Koon v. United States, 518 U. S. 81, 97. The Court
repeated its caution that “ ‘[t]he development of the guideline
sentencing regime’ ” did not allow appellate review “ ‘except
to the extent specifically directed by statute.’ ” Ibid. (quot-
ing Williams, supra, at 205).

Today’s remedial opinion does not even pretend to honor
this principle that sentencing discretion is unreviewable ex-
cept pursuant to specific statutory direction. The discussion
of appellate review begins with the declaration that, “despite
the absence of § 3553(b)(1) (Supp. 2004), the Act continues to
provide for appeals from sentencing decisions (irrespective
of whether the trial judge sentences within or outside the
Guidelines range . . . ),” ante, at 260 (citing §§ 3742(a) and
(b)); and the opinion later announces that the standard of
review for all such appeals is “unreasonableness,” ante, at
261, 264–265. This conflates different and distinct statutory
authorizations of appeal and elides crucial differences in the
statutory scope of review. Section 3742 specifies four differ-
ent kinds of appeal,7 setting forth for each the grounds of

7 The four kinds of appeal arise when, respectively,
(1) the sentence is “imposed in violation of law,” §§ 3742(a)(1), (b)(1),

(e)(1), (f )(1) (2000 ed. and Supp. IV);
(2) the sentence is “imposed as a result of an incorrect application of

the sentencing guidelines,” §§ 3742(a)(2), (b)(2), (e)(2), (f )(1);
(3) the sentence is either above or below “the applicable guideline

range,” §§ 3742(a)(3), (b)(3), (e)(3), (f )(2); and
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appeal permitted to the defendant and the Government
(§§ 3742(a) and (b)), the manner in which each ground should
be considered (§ 3742(e)), and the permissible dispositions
(§ 3742(f)). There is no one-size-fits-all “unreasonableness”
review. The power to review a sentence for reasonableness
arises only when the sentencing court has departed from
“the applicable guideline range.” § 3742(f)(2); cf. United
States v. Soltero-Lopez, 11 F. 3d 18, 19 (CA1 1993) (Breyer,
C. J.) (“[T]he sentencing statutes . . . provide [a defendant]
with only a very narrow right of appeal” because the power
“to set aside a departure that is ‘unreasonable’ ” appears
“in the context of other provisions that permit defendants
to appeal only upward . . . departures”). This Court has
expressly rejected the proposition that there may be a “rea-
sonable[ness]” inquiry when a sentence is imposed as a result
of an incorrect application of the Guidelines. See Williams,
supra, at 201.

The Court claims that “a statute that does not explicitly
set forth a standard of review may nonetheless do so implic-
itly.” Ante, at 260 (opinion of Breyer, J.). Perhaps so.
But we have before us a statute that does explicitly set forth
a standard of review. The question is, when the Court has
severed that standard of review (contained in § 3742(e)), does
it make any sense to look for some congressional “implica-
tion” of a different standard of review in the remnants of the
statute that the Court has left standing? Only in Wonder-
land. (This may explain in part why, as Justice Stevens’s
dissent correctly observes, ante, at 282, none of the numer-
ous persons and organizations filing briefs as parties or
amici in these cases—all of whom filed this side of the
looking-glass—proposed, or I think even imagined, the reme-
dial majority’s wonderful disposition.) Unsurprisingly, none
of the three cases cited by the Court used the power of impli-

(4) no guideline is applicable and the sentence is “plainly unreasonable,”
§§ 3742(a)(4), (b)(4), (e)(4), (f )(2).
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cation to fill a gap created by the Court’s own removal of an
explicit standard.8 The Court’s need to create a new, “im-
plied” standard of review—however “linguistically” “fair,”
ante, at 262—amounts to a confession that it has exceeded
its powers. According to the “well established” standard for
severability, the unconstitutional part of a statute “may be
dropped if what is left is fully operative as a law.” Alaska
Airlines, Inc. v. Brock, 480 U. S. 678, 684 (1987) (emphasis
added and internal quotation marks omitted). Severance is
not possible “if the balance of the legislation is incapable
of functioning independently.” Ibid. The Court’s need to
supplement the text that remains after severance suggests
that it is engaged in “redraft[ing] the statute” rather than
just implementing the valid portions of it. United States v.
Treasury Employees, 513 U. S. 454, 479, and n. 26 (1995); see
also id., at 502, and n. 8 (Rehnquist, C. J., dissenting); Reno
v. American Civil Liberties Union, 521 U. S. 844, 884–885
(1997).

Even assuming that the Court ought to be inferring stand-
ards of review to stanch the bleeding created by its aggres-
sive severance of § 3742(e), its “unreasonableness” standard
is not, as it claims, consistent with the “related statutory
language” or with “appellate sentencing practice during the
last two decades.” Ante, at 260, 262. As already noted,
sentences within the Guidelines range have not previously
been reviewed for reasonableness. Indeed, the very concept
of having a unitary standard of review for all kinds of ap-
peals authorized by §§ 3742(a) and (b) finds no support in
statutory language or established practice of the last two
decades. Although a “reasonableness” standard did appear
in § 3742(e)(3) until 2003, it never extended beyond review
of deliberate departures from the Guidelines range. See 18
U. S. C. § 3742(e)(3) (2000 ed.); see also §§ 3742(f)(2)(A), (B)
(prescribing how to dispose on appeal of a sentence that

8 Pierce v. Underwood, 487 U. S. 552, 558–560 (1988), Cooter & Gell v.
Hartmarx Corp., 496 U. S. 384, 403–405 (1990), and Koon v. United States,
518 U. S. 81, 99 (1996).
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is “outside the applicable guideline range and is unreason-
able”). According to the statistics cited by the Court, that
standard applied to only 16.7% of federal sentencing appeals
in 2002, see ante, at 262 (opinion of Breyer, J.), but the
Court would now have it apply across the board to all sen-
tencing appeals, even to sentences within “the applicable
guideline range,” where there is no legal error or misapplica-
tion of the Guidelines.

There can be no doubt that the Court’s severability analy-
sis has produced a scheme dramatically different from any-
thing Congress has enacted since 1984. Sentencing courts
are told to “provide just punishment” (among other things),
and appellate courts are told to ensure that district judges
are not “unreasonable.” The worst feature of the scheme is
that no one knows—and perhaps no one is meant to know—
how advisory Guidelines and “unreasonableness” review will
function in practice. The Court’s description of what it an-
ticipates is positively Delphic: “These features of the remain-
ing system . . . continue to move sentencing in Congress’
preferred direction, helping to avoid excessive sentencing
disparities while maintaining flexibility sufficient to individu-
alize sentences where necessary. We can find no feature of
the remaining system that tends to hinder, rather than to
further, these basic objectives.” Ante, at 264–265 (citation
omitted).

As I have suggested earlier, any system which held it per
se unreasonable (and hence reversible) for a sentencing judge
to reject the Guidelines is indistinguishable from the manda-
tory Guidelines system that the Court today holds unconsti-
tutional. But the remedial majority’s gross exaggerations
(it says that the “practical standard of review” it prescribes
is “already familiar to appellate courts” and “consistent with
appellate sentencing practice during the last two decades,”
ante, at 261, 262) 9 may lead some courts of appeals to con-

9 Deciding whether a departure from a mandatory sentence (for a reason
not taken into account in the Guidelines) is “unreasonable” (as § 3742(e)(3)
required), or whether a sentence imposed for one of the rare offenses not
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clude—may indeed be designed to lead courts of appeals to
conclude—that little has changed. Bear in mind that one of
the most significant features of the remedial majority’s
scheme of “unreasonableness” review is that it requires
courts of appeals to evaluate each sentence individually for
reasonableness, rather than apply the cookie-cutter stand-
ards of the mandatory Guidelines (within the correct Guide-
lines range, affirm; outside the range without adequate ex-
planation, vacate and remand). A court of appeals faced
with this daunting prospect might seek refuge in the familiar
and continue (as the remedial majority invites, though the
merits majority forbids) the “appellate sentencing practice
during the last two decades,” ante, at 262 (opinion of
Breyer, J.). At the other extreme, a court of appeals might
handle the new workload by approving virtually any sen-
tence within the statutory range that the sentencing court
imposes, so long as the district judge goes through the appro-
priate formalities, such as expressing his consideration of
and disagreement with the Guidelines sentence. What I an-
ticipate will happen is that “unreasonableness” review will
produce a discordant symphony of different standards, vary-
ing from court to court and judge to judge, giving the lie
to the remedial majority’s sanguine claim that “no feature”
of its avant-garde Guidelines system will “ten[d] to hinder”
the avoidance of “excessive sentencing disparities.” Ante,
at 265.

In Blakely v. Washington, 542 U. S. 296 (2004), the four
dissenting Justices accused the Court of ignoring “the havoc
it is about to wreak on trial courts across the country.” Id.,
at 324 (opinion of O’Connor, J.). And that harsh assess-
ment, of course, referred to just a temporary and unavoid-

covered by the Guidelines—though surrounded by mandatory sentences
for related and analogous offenses—is “plainly unreasonable” (as
§ 3742(e)(4) required), differs toto caelo from determining, in the absence
of any mandatory scheme, that a particular sentence is “unreasonable.”
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able uncertainty, until the Court could get before it a case
properly presenting the constitutionality of the mandatory
Guidelines. Today, the same Justices wreak havoc on fed-
eral district and appellate courts quite needlessly, and for
the indefinite future. Will appellate review for “unreason-
ableness” preserve de facto mandatory Guidelines by dis-
couraging district courts from sentencing outside Guidelines
ranges? Will it simply add another layer of unfettered judi-
cial discretion to the sentencing process? Or will it be a
mere formality, used by busy appellate judges only to ensure
that busy district judges say all the right things when they
explain how they have exercised their newly restored discre-
tion? Time may tell, but today’s remedial majority will not.

I respectfully dissent.

Justice Thomas, dissenting in part.

I join Justice Stevens’ opinion for the Court, but I dis-
sent from Justice Breyer’s opinion for the Court. While
I agree with Justice Stevens’ proposed remedy and much
of his analysis, I disagree with his restatement of severabil-
ity principles and reliance on legislative history, and thus
write separately.

The Constitution prohibits allowing a judge alone to make
a finding that raises the sentence beyond the sentence that
could have lawfully been imposed by reference to facts found
by the jury or admitted by the defendant. Application of
the Federal Sentencing Guidelines resulted in impermissible
factfinding in Booker’s case, but not in Fanfan’s. Thus
Booker’s sentence is unconstitutional, but Fanfan’s is not.
Rather than applying the usual presumption in favor of sev-
erability, and leaving the Guidelines standing insofar as they
may be applied without any constitutional problem, the re-
medial majority converts the Guidelines from a mandatory
system to a discretionary one. The majority’s solution fails
to tailor the remedy to the wrong, as this Court’s prece-
dents require.
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I

When a litigant claims that a statute is unconstitutional as
applied to him, and the statute is in fact unconstitutional as
applied, we normally invalidate the statute only as applied
to the litigant in question. We do not strike down the stat-
ute on its face. In the typical case, “we neither want nor
need to provide relief to nonparties when a narrower remedy
will fully protect the litigants.” United States v. Treasury
Employees, 513 U. S. 454, 478 (1995); see also Renne v.
Geary, 501 U. S. 312, 323–324 (1991); Board of Trustees of
State Univ. of N. Y. v. Fox, 492 U. S. 469, 484–485 (1989);
Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 501–504
(1985). Absent an exception such as First Amendment
overbreadth, we will facially invalidate a statute only if the
plaintiff establishes that the statute is invalid in all of its
applications. United States v. Salerno, 481 U. S. 739, 745
(1987).

Booker’s case presents an as-applied challenge. Booker
challenges Guidelines enhancements that, based on fact-
finding by a judge alone, raised his sentence above the range
legally mandated for his base offense level, determined by
reference to the jury verdict. In effect, he contends that the
Guidelines supporting the enhancements, and the Sentencing
Reform Act of 1984 (SRA) that makes the Guidelines en-
hancements mandatory, were unconstitutionally applied to
him. (Fanfan makes no similar contention, as he seeks to
uphold the District Court’s application of the Guidelines.)

A provision of the SRA, 18 U. S. C. § 3553(b)(1) (Supp.
IV), commands that the court “shall impose a sentence of
the kind, and within the range, referred to in subsection
(a)(4),” which in turn refers to the Guidelines. (Emphasis
added.) The Court reasons that invalidating § 3553(b)(1)
would render the Guidelines nonbinding and therefore con-
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stitutional. Hence, it concludes, § 3553(b)(1) must fall on its
face.1

The majority’s excision of § 3553(b)(1) is at once too narrow
and too broad. It is too narrow in that it focuses only on
§ 3553(b)(1), when Booker’s unconstitutional sentence en-
hancements stemmed not from § 3553(b)(1) alone, but from
the combination of § 3553(b)(1) and individual Guidelines.
Specifically, in Booker’s case, the District Court increased
the base offense level 2 under these Guidelines: 3 USSG
§ 1B1.3(a)(2), which instructs that the base offense level shall
(for certain offenses) take into account all acts “that were
part of the same course of conduct or common scheme or
plan as the offense of conviction”; § 2D1.1(c)(2), which sets
the offense level for 500g to 1.5kg of cocaine base at 36; and
§ 3C1.1, which provides for a two-level increase in the offense
level for obstruction of justice. The court also implicitly ap-
plied § 1B1.1, which provides general instructions for apply-
ing the Guidelines, including determining the base offense
level and applying appropriate adjustments; § 1B1.11(b)(2),

1 Because the majority invalidates 18 U. S. C. § 3553(b)(1) (Supp. IV) on
its face, it is driven also to invalidate § 3742(e) (2000 ed. and Supp. IV),
which establishes standards of review for sentences and is premised on
the binding nature of the Guidelines. See, e. g., § 3742(e)(2) (2000 ed.) (di-
recting the court of appeals to determine whether the sentence “was im-
posed as a result of an incorrect application of the sentencing guidelines”);
§ 3742(e)(3) (directing the court of appeals to determine whether the
sentence “is outside the applicable guideline range” and satisfies other
factors). Given that (as I explain) there is no warrant for striking
§ 3553(b)(1) on its face, striking § 3742(e) as well only does further needless
violence to the statutory scheme.

2 Booker’s base offense level (supported by the facts the jury found) was
32. See United States Sentencing Commission, Guidelines Manual
§ 2D1.1(c)(4) (Nov. 2003) (USSG) (setting the base offense level for the
crime of possession with intent to sell 50 to 150 grams of cocaine base
at 32).

3 The District Court applied the version of the Guidelines effective
November 1, 2003.
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which requires that “[t]he Guidelines Manual in effect on a
particular date shall be applied in its entirety”; § 6A1.3(b)
p. s.,4 which provides that “[t]he court shall resolve disputed
sentencing factors at a sentencing hearing in accordance
with Rule 32(c)(1), Fed. R. Crim. P.”; and Rule 32(c)(1),5

which in turn provided:

“At the sentencing hearing, the court . . . must rule on
any unresolved objections to the presentence report. . . .
For each matter controverted, the court must make
either a finding on the allegation or a determination that
no finding is necessary because the controverted matter
will not be taken into account in, or will not affect,
sentencing.”

Section 3553(b)(1), the listed Guidelines and policy state-
ment, and Rule 32(c)(1) are unconstitutional as applied to
Booker. Under their authority, the judge, rather than the
jury, found the facts necessary to increase Booker’s offense
level pursuant to the listed provisions; the judge found those
facts by a preponderance of the evidence, rather than beyond
a reasonable doubt; and, on the basis of these findings, the
judge imposed a sentence above the maximum legally per-
mitted by the jury’s findings. Thus, in Booker’s case, the
concerted action of § 3553(b)(1) and the operative Guidelines
and the relevant Rule of Criminal Procedure resulted in un-

4 I take no position on whether USSG § 6A1.3, a policy statement, bound
the District Court. Cf. Stinson v. United States, 508 U. S. 36, 42–43
(1993); Williams v. United States, 503 U. S. 193, 200–201 (1992). In any
case, Rule 32(c)(1), which had the same effect as § 6A1.3, certainly bound
the court.

5 In 2002, Rule 32(c)(1) was amended and replaced with Rule 32(i)(3).
The new Rule provides, in substantially similar fashion, that at sentencing,
the court “must—for any disputed portion of the presentence report or
other controverted matter—rule on the dispute or determine that a ruling
is unnecessary either because the matter will not affect sentencing, or
because the court will not consider the matter in sentencing.” Fed. Rule
Crim. Proc. 32(i)(3)(B) (2003).



543US2 Unit: $U14 [03-16-07 06:52:00] PAGES PGT: OPIN

317Cite as: 543 U. S. 220 (2005)

Thomas, J., dissenting in part

constitutional judicial factfinding. The majority cannot pin-
point § 3553(b)(1) alone as the source of the violation.

At the same time, the majority’s remedy is far too broad.
We have before us only a single unconstitutional application
of § 3553(b)(1) (and accompanying parts of the sentencing
scheme). In such a case, facial invalidation is unprece-
dented. It is particularly inappropriate here, where it is ev-
ident that § 3553(b)(1) is entirely constitutional in numerous
other applications. Fanfan’s case is an example: The judge
applied the Guidelines to the extent supported by the jury’s
findings. This application of § 3553(b)(1) was constitutional.
To take another example, when the Government seeks a sen-
tence within the Guidelines range supported by the jury’s
verdict, applying § 3553(b)(1) to restrict the judge’s discre-
tion to that Guidelines range is constitutional.

Section 3553(b)(1) is also constitutional when the Gov-
ernment seeks a sentence above the Guidelines range
supported by the jury’s verdict, but proves the facts sup-
porting the enhancements to a jury beyond a reasonable
doubt. Section 3553(b)(1) provides that “the court shall im-
pose a sentence of the kind, and within the range,” set by
the Guidelines. (Emphasis added.) It says nothing, how-
ever, about the procedures the court must employ to deter-
mine the sentence it ultimately “impose[s].” It says nothing
about whether, before imposing a sentence, the court may
submit sentence-enhancing facts to the jury; and it says
nothing about the standard of proof. Because it does not
address at all the procedures for Guidelines sentencing pro-
ceedings, § 3553(b)(1) comfortably accommodates cases in
which a court determines a defendant’s Guidelines range by
way of jury factfinding or admissions rather than judicial
factfinding.

The Constitution does not prohibit what § 3553(b)(1) ac-
complishes—binding district courts to the Guidelines. It
prohibits allowing a judge alone to make a finding that raises
the sentence beyond the sentence that could have lawfully
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been imposed by reference to facts found by the jury or ad-
mitted by the defendant. Many applications of § 3553(b)(1)
suffer from no such vice. Yet the majority, by facially invali-
dating the statute, also invalidates these unobjectionable ap-
plications of the statute and thereby ignores the longstand-
ing distinction between as-applied and facial challenges.

Just as there is no reason to strike § 3553(b)(1) on its face,
there is likewise no basis for striking any Guideline at issue
here on its face. Respondents have not established that
USSG § 1B1.3(a)(2), § 2D1.1(c)(2), § 3C1.1, or § 1B1.11(b)(2) is
invalid in all its applications, as Salerno requires. To the
contrary, numerous applications of these provisions are valid.
Such applications include cases in which the defendant
admits the relevant facts or the jury finds the relevant
facts beyond a reasonable doubt. Like § 3553(b)(1), USSG
§§ 1B1.3(a)(2), 2D1.1(c)(2), 3C1.1, and 1B1.11(b)(2) say noth-
ing about who must find the facts supporting enhancements,
or what standard of proof the prosecution must satisfy.
They simply attach effects to certain facts; they do not
prescribe procedures for determining those facts. Even
§ 1B1.1, which provides instructions for applying the Guide-
lines, directs an order in which the various provisions are to
be applied (“[d]etermine the base offense level,” § 1B1.1(b),
then “[a]pply the adjustments,” § 1B1.1(c)), but says nothing
about the specific procedures a sentencing court may em-
ploy in determining the base offense level and applying
adjustments.

Moreover, there is no basis for facially invalidating § 6A1.3
or Rule 32(c)(1). To be sure, § 6A1.3(b) and Rule 32(c)(1)
prescribe procedure: They require the judge, acting alone,
to resolve factual disputes. When Booker was sentenced,
§ 6A1.3(b) provided that “[t]he court shall resolve disputed
sentencing factors at a sentencing hearing in accordance
with Rule 32(c)(1), Fed. R. Crim. P.” At the time, the rele-
vant portions of Rule 32(c)(1) provided:
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“At the sentencing hearing, the court . . . must rule on
any unresolved objections to the presentence report. . . .
For each matter controverted, the court must make
either a finding on the allegation or a determination that
no finding is necessary because the controverted matter
will not be taken into account in, or will not affect, sen-
tencing.” (Emphasis added.)

The natural meaning of “the court . . . must rule” is that
the judge, without the jury, must resolve factual disputes as
necessary. This Rule of Criminal Procedure, as applied at
Booker’s sentencing hearing, required the judge to make
findings that increased Booker’s offense level beyond the
Guidelines range authorized by the jury. The application of
the Rule to Booker therefore was unconstitutional.

Nonetheless, the Rule has other valid applications. For
example, the Rule is valid when it requires the sentencing
judge, without a jury, to resolve a factual dispute in order to
decide where within the jury-authorized Guidelines range a
defendant should be sentenced. The Rule is equally valid
when it requires the judge to resolve a factual dispute in
order to support a downward adjustment to the defendant’s
offense level.6

Given the significant number of valid applications of all
portions of the current sentencing scheme, we should not
facially invalidate any particular section of the Federal Rules
of Criminal Procedure, the Guidelines, or the SRA. In-
stead, we should invalidate only the application to Booker,

6 The commentary to § 6A1.3 states that “[t]he Commission believes that
use of a preponderance of the evidence standard is appropriate to meet
due process requirements and policy concerns in resolving disputes re-
garding application of the guidelines to the facts of a case.” The Court’s
holding today corrects this mistaken belief. The Fifth Amendment re-
quires proof beyond a reasonable doubt, not by a preponderance of the
evidence, of any fact that increases the sentence beyond what could have
been lawfully imposed on the basis of facts found by the jury or admitted
by the defendant.
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at his previous sentencing hearing, of § 3553(b)(1); USSG
§§ 1B1.3(a)(2), 2D1.1(c)(2), 3C1.1, 1B1.1, 1B1.11(b)(2), and
6A1.3(b); and Rule 32(c)(1).

II

Invalidating § 3553(b)(1), the Guidelines listed above, and
Rule 32(c)(1) as applied to Booker by the District Court
leaves the question whether the scheme’s unconstitutional
application to Booker can be severed from the scheme’s many
other constitutional applications to defendants like Fanfan.
Severability doctrine is grounded in a presumption that Con-
gress intends statutes to have effect to the full extent the
Constitution allows.7 Regan v. Time, Inc., 468 U. S. 641, 652
(1984); Vermeule, Saving Constructions, 85 Geo. L. J. 1945,
1959–1963 (1997) (hereinafter Vermeule). The severability
issue may arise when a court strikes either a provision of
a statute or an application of a provision. Severability of
provisions is perhaps more visible than severability of appli-
cations in our case law. See, e. g., Alaska Airlines, Inc.
v. Brock, 480 U. S. 678, 684–697 (1987) (severing uncon-
stitutional legislative veto provision from other provisions).8

However, severability questions arise from unconstitu-
tional applications of statutes as well. Congress often ex-
pressly provides for severance of unconstitutional applica-

7 I assume, without deciding, that our severability precedents—which
require a nebulous inquiry into hypothetical congressional intent—are
valid, a point the parties do not contest. I also assume that our doctrine
on severability and facial challenges applies equally to regulations and to
statutes. See Reno v. Flores, 507 U. S. 292, 300–301 (1993).

8 See also 2 U. S. C. § 454 (“If any provision of this Act, or the applica-
tion thereof to any person or circumstance, is held invalid, the validity of
the remainder of the Act and the application of such provision to other
persons and circumstances shall not be affected thereby” (emphasis
added)); 5 U. S. C. § 806(b) (similar); 6 U. S. C. § 102 (2000 ed., Supp. II)
(similar); 7 U. S. C. § 136x (similar); 15 U. S. C. § 79z–6 (similar); 29 U. S. C.
§ 114 (similar); 21 U. S. C. § 901 (“If a provision of this chapter is held in-
valid, all valid provisions that are severable shall remain in effect”).
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tions.9 This Court has acknowledged the severability of
applications in striking down some applications of a statute
while leaving others standing. In Brockett, 472 U. S., at
504–507, the Court invalidated a state moral nuisance stat-
ute only insofar as it reached constitutionally protected ma-
terials, relying on the statute’s severability clause. And in
Tennessee v. Garner, 471 U. S. 1, 4 (1985), the Court consid-
ered a state statute that authorized police to use “ ‘all the
necessary means to effect [an] arrest.’ ” The Court held the
statute unconstitutional insofar as it allowed the use of
deadly force against an unarmed, nondangerous suspect; but
it declined to invalidate the statute on its face, specifically
noting that the statute could be applied constitutionally in
other circumstances. Id., at 11–12. In Brockett and Gar-
ner, then, the Court recognized that the unconstitutional
applications of the statutes were severable from the con-
stitutional applications. The Court fashioned the rem-
edy narrowly, in keeping with the usual presumption of
severability.

9 See 2 U. S. C. § 454 (“If any provision of this Act, or the application
thereof to any person or circumstance, is held invalid, the validity of the
remainder of the Act and the application of such provision to other per-
sons and circumstances shall not be affected thereby” (emphasis added));
5 U. S. C. § 806(b) (similar); 6 U. S. C. § 102 (2000 ed., Supp. II) (similar); 7
U. S. C. § 136x (similar); 15 U. S. C. § 79z–6 (similar); 29 U. S. C. § 114 (simi-
lar); 21 U. S. C. § 901 (in relevant part, “[i]f a provision of this chapter is
held invalid in one or more of its applications, the provision shall remain
in effect in all its valid applications that are severable”); see also Vermeule
1950, n. 26 (“There is a common misconception that severability analysis
refers only to the severance of provisions or subsections enumerated or
labeled independently in the official text of the statute. In fact, however,
severability problems arise not only with respect to different sections,
clauses or provisions of a statute, but also with respect to applications of
a particular statutory provision when some (but not all) of those applica-
tions are unconstitutional”); Stern, Separability and Separability Clauses
in the Supreme Court, 51 Harv. L. Rev. 76, 78–79 (1937) (“One [type of
severability question] relates to situations in which some applications of
the same language in a statute are valid and other applications invalid”).
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I thus disagree with Justice Stevens that severability
analysis does not apply. Ante, at 280–281, and n. 6 (opinion
dissenting in part).10 I acknowledge that, as a general mat-
ter, the Court often disposes of as-applied challenges to a
statute by simply invalidating particular applications of the
statute, without saying anything at all about severability.
See United States v. Grace, 461 U. S. 171, 183 (1983) (conclud-
ing that statute that prohibited carrying banners in the
United States Supreme Court Building and on its grounds
was unconstitutional as applied to the sidewalks surrounding
the building); Edenfield v. Fane, 507 U. S. 761, 763 (1993)
(striking down a solicitation ban on certified public account-
ants as applied “in the business context”); Treasury Employ-
ees, 513 U. S., at 501–503 (Rehnquist, C. J., joined by Scalia
and Thomas, JJ., dissenting) (expressing view that injunc-
tion against honoraria ban should be tailored to unconstitu-
tional applications).

Such decisions (in which the Court is silent as to applica-
tions not before it) might be viewed as having conducted
an implicit severability analysis. See id., at 485–489
(O’Connor, J., concurring in judgment in part and dissenting
in part). A better view is that the parties in those cases
could have raised the issue of severability, but did not bother,
because (as is often the case) there was no arguable reason
to defeat the presumption of severability. The unconstitu-
tional applications of the statute were fully independent of

10 I do, however, agree with Justice Stevens that Justice Breyer
grossly distorts severability analysis by using severability principles to
determine which provisions the Court should strike as unconstitutional.
Ante, at 281–284 (Stevens, J., dissenting in part). Justice Breyer’s
severability analysis asks which provisions must be cut from the statute
to fix the constitutional problem. Ante, at 245–249, 258 (opinion of the
Court). Normally, however, a court (1) declares a provision or application
unconstitutional, using substantive constitutional doctrine (not severabil-
ity doctrine), and only then (2) asks (under severability principles) whether
the remainder of the Act can be left standing. Justice Breyer skips the
first step, which is a necessary precursor to proper severability analysis.
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and severable from the remaining constitutional applications.
Here, the question is squarely presented: The parties press
it, and there is extraordinary reason to clarify the remedy,
namely, that our decision potentially affects every sentencing
by the federal courts.

I therefore proceed to the severability question—whether
the unconstitutional application of § 3553(b)(1); USSG
§§ 1B1.3, 2D1.1(c)(2), 3C1.1, 1B1.1, 1B1.11(b)(2), and 6A1.3;
and Rule 32(c)(1) to Booker is severable from the constitu-
tional applications of these provisions. That is, even though
we have invalidated the application of these provisions to
Booker, may other defendants be sentenced pursuant to
them? We presume that the unconstitutional application is
severable. See, e. g., Regan, 468 U. S., at 653. This pre-
sumption is a manifestation of Salerno’s general rule that
we should not strike a statute on its face unless it is invalid
in all its applications. Unless the Legislature clearly would
not have enacted the constitutional applications independ-
ently of the unconstitutional application, the Court leaves the
constitutional applications standing. 468 U. S., at 653.

Here, the presumption of severability has not been over-
come. In light of the significant number of constitutional
applications of the scheme, it is far from clear that Congress
would not have passed the SRA or allowed Rule 32 to take
effect, or that the Commission would not have promulgated
the particular Guidelines at issue, had either body known
that the application of the scheme to Booker was unconstitu-
tional. Ante, at 274–279 (Stevens, J., dissenting in part).
As noted above, many applications of the Guidelines are con-
stitutional: The defendant may admit the necessary facts; the
Government may not seek enhancements beyond the offense
level supported by the jury’s verdict; the judge may find
facts supporting an enhancement but (taking advantage of
the overlap in Guidelines ranges) sentence the defendant
within the jury-authorized range; or the jury may find the
necessary facts.
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Certainly it is not obvious that Congress would have pre-
ferred the entirely discretionary system that the majority
fashions. The text and structure of the SRA show that Con-
gress meant the Guidelines to bind judges. One of the pur-
poses of the Commission, as set forth in the SRA, was to

“provide certainty and fairness in meeting the purposes
of sentencing, avoiding unwarranted sentencing dispar-
ities among defendants with similar records who have
been found guilty of similar criminal conduct while
maintaining sufficient flexibility to permit individualized
sentences when warranted by mitigating or aggravating
factors not taken into account in the establishment of
general sentencing practices.” 28 U. S. C. § 991(b)(1)(B)
(emphasis added).

Accordingly, Congress made the Guidelines mandatory and
closely circumscribed courts’ authority to depart from the
Guidelines range. 18 U. S. C. § 3553(b)(1) (Supp. IV). Con-
gress also limited appellate review of sentences imposed pur-
suant to the Guidelines to instances in which the sentence
was (1) in violation of law, (2) a result of an incorrect applica-
tion of the Guidelines, (3) outside the applicable Guidelines
range, or (4) in the absence of an applicable Guideline, plainly
unreasonable. § 3742(e) (2000 ed. and Supp. IV). Striking
down § 3553(b)(1) and the Guidelines only as applied to
Booker (and other defendants who have received uncon-
stitutional enhancements) would leave in place the essen-
tial framework of the mandatory system Congress created.
Applying the Guidelines in a constitutional fashion affords
some uniformity; total discretion, none. To suggest, as Jus-
tice Breyer does, that a discretionary system would do
otherwise, ante, at 249–253, 264 (opinion of the Court), either
supposes that the system is discretionary in name only or
overlooks the very nature of discretion. Either assumption
is implausible.
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The majority says that retaining the SRA and the Guide-
lines “engraft[s]” a jury trial requirement onto the sentenc-
ing scheme. Ante, at 246 (opinion of Breyer, J.). I am, of
course, aware that, though severability analysis may proceed
“by striking out or disregarding words [or, here, applications]
that are in the [challenged] section,” it may not proceed “by
inserting [applications] that are not now there”; that would
constitute legislation beyond our judicial power. United
States v. Reese, 92 U. S. 214, 221 (1876). By allowing jury
factfinding in some cases, however, we are no more “engraft-
ing” a new requirement onto the statute than we do every
time we invalidate a statute in some of the applications that
the statute, on its face, appears to authorize. See, e. g.,
Brockett v. Spokane Arcades, Inc., 472 U. S. 491 (1985). I
therefore do not find the “engraftment” label helpful as a
means of judging the correctness of our severability analysis.

Granted, part of the severability inquiry is “whether the
statute [as severed] will function in a manner consistent
with the intent of Congress.” Alaska Airlines, Inc., 480
U. S., at 685. Applying the Guidelines constitutionally (for
instance, when admissions or jury findings support all up-
ward enhancements) might seem at first glance to violate
this principle. But so would the Government’s proposal of
applying the Guidelines as a whole to some defendants, but
not others. The Court’s solution violates it even more
clearly by creating a system that eliminates the mandatory
nature of the Guidelines. In the end, nothing except the
Guidelines as written will function in a manner perfectly con-
sistent with the intent of Congress, and the Guidelines as
written are unconstitutional in some applications. While all
of the remedial possibilities are thus, in a sense, second best,
the solution Justice Stevens and I would adopt does the
least violence to the statutory and regulatory scheme.

* * *
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I would hold that § 3553(b)(1), the provisions of the Guide-
lines discussed above, and Rule 32(c)(1) are unconstitutional
as applied to Booker, but that the Government has not over-
come the presumption of severability. Accordingly, the un-
constitutional application of the scheme in Booker’s case is
severable from the constitutional applications of the same
scheme to other defendants. I respectfully dissent from the
Court’s contrary conclusion.

Justice Breyer, with whom The Chief Justice, Jus-
tice O’Connor, and Justice Kennedy join, dissenting in
part.

The Court today applies its decisions in Apprendi v. New
Jersey, 530 U. S. 466 (2000), and Blakely v. Washington, 542
U. S. 296 (2004), to the Federal Sentencing Guidelines. The
Court holds that the Sixth Amendment requires a jury, not
a judge, to find sentencing facts—facts about the way in
which an offender committed the crime—where those facts
would move an offender from lower to higher Guidelines
ranges. I disagree with the Court’s conclusion. I find
nothing in the Sixth Amendment that forbids a sentencing
judge to determine (as judges at sentencing have tradition-
ally determined) the manner or way in which the offender
carried out the crime of which he was convicted.

The Court’s substantive holding rests upon its decisions in
Apprendi, supra, and Blakely, supra. In Apprendi, the
Court held that the Sixth Amendment requires juries to find
beyond a reasonable doubt the existence of “any fact that
increases the penalty for a crime” beyond “the prescribed
statutory maximum.” 530 U. S., at 490 (emphasis added).
In Blakely, the Court defined the latter term as “the maxi-
mum sentence a judge may impose solely on the basis of the
facts reflected in the jury verdict or admitted by the defend-
ant.” 542 U. S., at 303 (emphasis in original). Today, the
Court applies its Blakely definition to the Federal Sentenc-
ing Guidelines. I continue to disagree with the constitu-
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tional analysis the Court set forth in Apprendi and in
Blakely. But even were I to accept that analysis as valid,
I would disagree with the way in which the Court applies
it here.

I

The Chief Justice, Justice O’Connor, Justice Ken-
nedy, and I have previously explained at length why we can-
not accept the Court’s constitutional analysis. See Blakely,
542 U. S., at 314–326 (O’Connor, J., dissenting); id., at 326–
328 (Kennedy, J., dissenting); id., at 328–347 (Breyer, J.,
dissenting); Harris v. United States, 536 U. S. 545, 549–550
(2002) (Kennedy, J., opinion of the Court); id., at 569–572
(Breyer, J., concurring in part and concurring in judgment);
Apprendi, 530 U. S., at 523–554 (O’Connor, J., dissenting);
id., at 555–556 (Breyer, J., dissenting); Jones v. United
States, 526 U. S. 227, 264–272 (1999) (Kennedy, J., dissent-
ing); Monge v. California, 524 U. S. 721, 728–729 (1998)
(O’Connor, J., opinion of the Court); McMillan v. Pennsyl-
vania, 477 U. S. 79, 86–91 (1986) (Rehnquist, C. J., opinion
of the Court).

For one thing, we have found the Court’s historical argu-
ment unpersuasive. See Blakely, supra, at 323 (O’Connor,
J., dissenting); Apprendi, supra, at 525–528 (O’Connor, J.,
dissenting). Indeed, the Court’s opinion today illustrates
the historical mistake upon which its conclusions rest. The
Court reiterates its view that the right of “ ‘trial by jury has
been understood to require’ ” a jury trial for determination
of “ ‘the truth of every accusation.’ ” Ante, at 239 (opinion
of Stevens, J.) (quoting Apprendi, supra, at 477; emphasis
in original). This claim makes historical sense insofar as an
“accusation” encompasses each factual element of the crime
of which a defendant is accused. See, e. g., United States v.
Gaudin, 515 U. S. 506, 509–510, 522–523 (1995). But the key
question here is whether that word also encompasses sen-
tencing facts—facts about the offender (say, recidivism) or
about the way in which the offender committed the crime
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(say, the seriousness of the injury or the amount stolen) that
help a sentencing judge determine a convicted offender’s
specific sentence.

History does not support a “right to jury trial” in respect
to sentencing facts. Traditionally, the law has distinguished
between facts that are elements of crimes and facts that are
relevant only to sentencing. See, e. g., Almendarez-Torres
v. United States, 523 U. S. 224, 228 (1998); Witte v. United
States, 515 U. S. 389, 399 (1995); United States v. Watts, 519
U. S. 148, 154 (1997) (per curiam); United States v. Dunni-
gan, 507 U. S. 87, 97 (1993); Mistretta v. United States, 488
U. S. 361, 396 (1989). Traditionally, federal law has looked
to judges, not to juries, to resolve disputes about sentencing
facts. See, e. g., Fed. Rule Crim. Proc. 32(a). Traditionally,
those familiar with the criminal justice system have found
separate, postconviction judge-run sentencing procedures
sensible given the difficulty of obtaining relevant sentencing
information before the moment of conviction. They have
found those proceedings practical given the impracticality of
the alternatives, say, two-stage (guilt, sentence) jury proce-
dures. See, e. g., Judicial Conference of the United States,
Committee on Defender Services, Subcommittee on Federal
Death Penalty Cases, Federal Death Penalty Cases: Recom-
mendations Concerning the Cost and Quality of Defense
Representation 9–10 (May 1998). And, despite the absence
of jury determinations, they have found those proceedings
fair as long as the convicted offender has the opportunity to
contest a claimed fact before the judge, and as long as the
sentence falls within the maximum of the range that a con-
gressional statute specifically sets forth.

The administrative rules at issue here, Federal Sentencing
Guidelines, focus on sentencing facts. They circumscribe a
federal judge’s sentencing discretion in respect to such facts,
but in doing so, they do not change the nature of those facts.
The sentencing courts continue to use those facts, not to con-
vict a person of a crime as a statute defines it, but to help
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determine an appropriate punishment. Thus, the Court
cannot ground today’s holding in a “constitutional tradition
assimilated from the common law” or in “the Magna Carta.”
Ante, at 238–239 (opinion of Stevens, J.). It cannot look to
the Framers for support, for they, too, enacted criminal stat-
utes with indeterminate sentences, revealing their own un-
derstanding and acceptance of the judge’s factfinding role at
sentencing. See Act of Apr. 30, 1790, ch. 9, 1 Stat. 112–118.

Indeed, it is difficult for the Court to find historical sup-
port other than in two recent cases, Apprendi and Blakely—
cases that we, like lower courts, read not as confirming, but
as confounding a pre-Apprendi, pre-Blakely legal tradition
that stretches back a century or more. See, e. g., Williams
v. New York, 337 U. S. 241, 246 (1949); cf., e. g., 375 F. 3d 508,
514 (CA7 2004) (case below) (“Blakely redefined ‘statutory
maximum’ ”); United States v. Ameline, 376 F. 3d 967, 973
(CA9 2004) (“Blakely court worked a sea change in the body
of sentencing law”); United States v. Pineiro, 377 F. 3d 464,
468–469 (CA5 2004) (same); see also United States v. Pena-
randa, 375 F. 3d 238, 243, n. 5 (CA2 2004) (same, collecting
cases).

For another thing, applied in the federal context of man-
datory Guidelines, the Court’s Sixth Amendment decision
would risk unwieldy trials, a two-tier jury system, a return
to judicial sentencing discretion, or the replacement of
sentencing ranges with specific mandatory sentences. Cf.
Blakely, 542 U. S., at 330–340 (Breyer, J., dissenting). The
decision would pose a serious obstacle to congressional ef-
forts to create a sentencing law that would mandate more
similar treatment of like offenders, that would thereby di-
minish sentencing disparity, and that would consequently
help to overcome irrational discrimination (including ra-
cial discrimination) in sentencing. See id., at 315–316
(O’Connor, J., dissenting). These consequences would seem
perverse when viewed through the lens of a Constitution
that seeks a fair criminal process.
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The upshot is that the Court’s Sixth Amendment deci-
sions—Apprendi, Blakely, and today’s—deprive Congress
and state legislatures of authority that is constitutionally
theirs. Cf. Blakely, supra, at 326–328 (Kennedy, J., dis-
senting); Apprendi, 530 U. S., at 544–545 (O’Connor, J.,
dissenting); id., at 560–564 (Breyer, J., dissenting). The
“sentencing function long has been a peculiarly shared
responsibility among the Branches of Government.” Mis-
tretta, supra, at 390. Congress’ share of this joint responsi-
bility has long included not only the power to define crimes
(by enacting statutes setting forth their factual elements)
but also the power to specify sentences, whether by setting
forth a range of individual-crime-related sentences (say, 0-
to-10 years’ imprisonment for bank robbery) or by identify-
ing sentencing factors that permit or require a judge to im-
pose higher or lower sentences in particular circumstances.
See, e. g., Almendarez-Torres, supra, at 228; McMillan, 477
U. S., at 85.

This last mentioned power is not absolute. As the Court
suggested in McMillan, confirmed in Almendarez-Torres,
and recognized but rejected in Blakely, one might read the
Sixth Amendment as permitting “legislatures” to “estab-
lish legally essential [judge-determined] sentencing factors
within [say, due process] limits.” Blakely, supra, at 307
(emphasis in original); cf. Almendarez-Torres, supra, at 228
(distinguishing between “elements” and “factors relevant
only to . . . sentencing,” and noting that, “[w]ithin limits, the
question of which factors are which is normally a matter for
Congress” (citation omitted)); McMillan, supra, at 88 (up-
holding a Pennsylvania statute in part because it gave “no
impression of having been tailored to permit the [sentencing
factor] finding to be a tail which wags the dog of the substan-
tive offense”). But the power does give Congress a degree
of freedom (within constraints of fairness) to choose to char-
acterize a fact as a “sentencing factor,” relevant only to pun-
ishment, or as an element of a crime, relevant to guilt or
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innocence. The Court has rejected this approach appar-
ently because it finds too difficult the judicial job of managing
the “fairness” constraint, i. e., of determining when Congress
has overreached. But the Court has nowhere asked, “com-
pared to what?” Had it done so, it could not have found
the practical difficulty it has mentioned, Blakely, supra, at
307–308, sufficient to justify the severe limits that its ap-
proach imposes upon Congress’ legislative authority.

These considerations—of history, of constitutionally rele-
vant consequences, and of constitutional authority—have
been more fully discussed in other opinions. See, e. g.,
Blakely, 542 U. S., at 314–326 (O’Connor, J., dissenting);
id., at 327–328 (Kennedy, J., dissenting); id., at 328–347
(Breyer, J., dissenting); Harris, 536 U. S., at 549–550, 569–
572; Apprendi, supra, at 523–554, 555–556; McMillan, supra,
at 86–91. I need not elaborate them further.

II

Although the considerations just mentioned did not dis-
suade the Court from its holdings in Apprendi and Blakely,
I should have hoped they would have dissuaded the Court
from extending those holdings to the statute and Guidelines
at issue here. See Sentencing Reform Act of 1984, as
amended, 18 U. S. C. § 3551 et seq., 28 U. S. C. § 991 et seq.;
United States Sentencing Commission, Guidelines Manual
(Nov. 2003) (USSG). Legal logic does not require that ex-
tension, for there are key differences.

First, the Federal Guidelines are not statutes. The rules
they set forth are administrative, not statutory, in nature.
Members, not of Congress, but of a Judicial Branch Commis-
sion, wrote those rules. The rules do not “establis[h] mini-
mum and maximum penalties” for individual crimes, but
guide sentencing courts, only to a degree, “fetter[ing] the
discretion of sentencing judges to do what they have done
for generations—impose sentences within the broad limits
established by Congress.” Mistretta, 488 U. S., at 396; see
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also USSG § 5G1.1; cf. Witte, 515 U. S., at 399 (explaining that
the Guidelines range “still falls within the scope of the legis-
latively authorized penalty”). The rules do not create a new
set of legislatively determined sentences so much as they
reflect, organize, rationalize, and modify an old set of judi-
cially determined pre-Guidelines sentences. See 28 U. S. C.
§ 994(a); USSG § 1A1.1, editorial note, § 3, pp. 2–4 (describing
the Commission’s empirical approach). Thus, the rules do
not, in Apprendi’s words, set forth a “prescribed statutory
maximum,” 530 U. S., at 490 (emphasis added), as the law has
traditionally understood that phrase.

I concede that Blakely defined “prescribed statutory maxi-
mum” more broadly as “the maximum sentence a judge may
impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant.” 542 U. S., at 303
(emphasis deleted). But the Court need not read this lan-
guage as extending the scope of Apprendi. Blakely pur-
ports to follow, not to extend, Apprendi. 542 U. S., at 301.
And Blakely, like Apprendi, involved sentences embodied in
a statute, not in administrative rules.

More importantly, there is less justification for applying
an Apprendi-type constitutional rule where administrative
guidelines, not statutes, are at issue. The Court applies its
constitutional rule to statutes in part to avoid what Blakely
sees as a serious problem, namely, a legislature’s ability to
make of a particular fact an “element” of a crime or a
sentencing factor, at will. See ante, at 230 (opinion of
Stevens, J.). That problem—that legislative temptation—
is severely diminished when Commission Guidelines are at
issue, for the Commission cannot create “elements” of
crimes. It cannot write rules that “bind or regulate the pri-
mary conduct of the public.” Mistretta, supra, at 396.
Rather, it must write rules that reflect what the law has
traditionally understood as sentencing factors. That is to
say, the Commission cannot switch between “elements” and
“sentencing factors” at will because it cannot write sub-
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stantive criminal statutes at all. See 28 U. S. C. § 994(a);
cf. Blakely, supra, at 301–302, 306–307.

At the same time, to extend Blakely’s holding to adminis-
tratively written sentencing rules risks added legal confu-
sion and uncertainty. Read literally, Blakely’s language
would include within Apprendi’s strictures a host of nonstat-
utory sentencing determinations, including appellate court
decisions delineating the limits of the legally “reasonable.”
(Imagine an appellate opinion that says a sentence for ordi-
nary robbery greater than five years is unreasonably long
unless a special factor, such as possession of a gun, is pres-
ent.) Indeed, read literally, Blakely’s holding would apply
to a single judge’s determination of the factors that make
a particular sentence disproportionate or proportionate.
(Imagine a single judge setting forth, as a binding rule of
law, the legal proposition about robbery sentences just men-
tioned.) Appellate courts’ efforts to define the limits of the
“reasonable” of course would fall outside Blakely’s scope.
But they would do so not because they escape Blakely’s lit-
eral language, but because they are not legislative efforts to
create limits. Neither are the Guidelines legislative efforts.
See Mistretta, supra, at 412.

Second, the sentencing statutes at issue in Blakely im-
posed absolute constraints on a judge’s sentencing discretion,
while the federal sentencing statutes here at issue do not.
As the Blakely Court emphasized, the Washington statutes
authorized a higher-than-standard sentence on the basis of a
factual finding only if the fact in question was a new fact—
i. e., a fact that did not constitute an element of the crime of
conviction or an element of any more serious or additional
crime. 542 U. S., at 301–302, 306–307. A judge applying
those statutes could not even consider, much less impose, an
exceptional sentence, unless he found facts “ ‘other than
those which are used in computing the standard range sen-
tence for the offense.’ ” Id., at 299 (quoting State v. Gore,
143 Wash. 2d 288, 315–316, 21 P. 3d 262, 277 (2001)).
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The federal sentencing statutes, however, offer a defend-
ant no such fact-related assurance. As long as “there exists
an aggravating or mitigating circumstance of a kind, or to
a degree, not adequately taken into consideration by the
Sentencing Commission,” 18 U. S. C. § 3553(b)(1) (Supp. IV),
they permit a judge to depart from a Guidelines sentence
based on facts that constitute elements of the crime (say, a
bank robbery involving a threat to use a weapon, where
the weapon in question is nerve gas). Whether departure-
triggering circumstances exist in a particular case is a mat-
ter for a court, not for Congress, to decide.

Thus, as far as the federal statutes are concerned, the fed-
eral system, unlike the state system at issue in Blakely,
provides a defendant with no guarantee that the jury’s find-
ing of factual elements will result in a sentence lower than
the statutory maximum. Rather, the statutes put a poten-
tial federal defendant on notice that a judge conceivably
might sentence him anywhere within the range provided by
statute—regardless of the applicable Guidelines range. See
Witte, supra, at 399; see also Comment, Sixth Amendment—
State Sentencing Guidelines, 118 Harv. L. Rev. 333, 339–340
(2004). Hence as a practical matter, they grant a potential
federal defendant less assurance of a lower Guidelines sen-
tence than did the state statutes at issue in Blakely.

These differences distinguish these cases from Apprendi
and Blakely. They offer a principled basis for refusing to
extend Apprendi’s rule to these cases.

III

For these reasons, I respectfully dissent.



543US2 Unit: $U15 [03-16-07 06:52:30] PAGES PGT: OPLG

335OCTOBER TERM, 2004

Syllabus
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Title 8 U. S. C. § 1231(b)(2) prescribes the procedure for selecting the coun-
try to which an alien ineligible to remain in the United States will be
removed. Petitioner had his refugee status in the United States termi-
nated for a criminal conviction. When he declined to designate a coun-
try to which he preferred to be removed, the Immigration Judge or-
dered him removed to Somalia, his country of birth, pursuant to
§ 1231(b)(2)(E)(iv). Petitioner filed a habeas petition to challenge the
designation, claiming that Somalia had no functioning government and
thus could not consent in advance to his removal, and that the Govern-
ment was barred from removing him there absent such advance consent.
The District Court agreed, but the Eighth Circuit reversed, holding that
§ 1231(b)(2)(E)(iv) does not require advance acceptance by the destina-
tion country.

Held: Section 1231(b)(2)(E)(iv) permits an alien to be removed to a coun-
try without the advance consent of that country’s government.
Pp. 338–352.

(a) Section 1231(b)(2) provides four consecutive removal commands:
(1) An alien shall be removed to the country of his choice (subparagraphs
(A) to (C)), unless a condition eliminating that command is satisfied;
(2) otherwise he shall be removed to the country of which he is a citizen
(subparagraph (D)), unless a condition eliminating that command is sat-
isfied; (3) otherwise he shall be removed to a country with which he has
a lesser connection (subparagraph (E), clauses (i) to (vi), including the
country of his birth (clause (iv))); or (4) if that is “impracticable, inadvis-
able, or impossible,” he shall be removed to another country whose gov-
ernment will accept him (subparagraph (E), clause (vii)). Here, the
question is whether the Attorney General was precluded from removing
petitioner to Somalia under subparagraph (E), clause (iv), because Soma-
lia had not consented. Pp. 338–341.

(b) In all of subparagraph (E), an acceptance requirement appears
only in clause (vii), the fourth step of the process, which the Attorney
General may invoke only after finding the third step “impracticable,
inadvisable, or impossible.” Clauses (i) through (vi) contain not a word
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about acceptance by the destination country. Including the word “an-
other” in clause (vii) does not import the acceptance requirement into
clauses (i)–(vi). Such a reading stretches the modifier too far, contrary
to “the grammatical ‘rule of the last antecedent,’ ” Barnhart v. Thomas,
540 U. S. 20, 26. Subparagraph (E)’s structure does not refute the infer-
ence derived from the last antecedent rule. Pp. 341–345.

(c) Nor is an acceptance requirement manifest in § 1231(b)(2)’s struc-
ture. First, the overlap between subparagraphs (D) and (E) is not so
complete as to justify imposing an acceptance requirement at the third
step in the name of preventing the Attorney General from “circumvent-
ing” the second step. Second, the statute expressly countenances re-
moval to a country notwithstanding its objections. Subparagraph
(C) provides that at the first step of the country-selection process, the
Attorney General “may” refrain from removing an alien to the country
of his choice if that country does not accept the alien; the Attorney
General thus has discretion to override any lack of acceptance. Finally,
the existence of an acceptance requirement at the fourth step does not
imply that such a requirement must exist at the third. To infer an
absolute rule of acceptance where Congress has not clearly set it forth
would run counter to this Court’s customary policy of deference to the
President in foreign affairs, and would not be necessary to ensure appro-
priate consideration to conditions in the country of removal, since aliens
facing persecution or other mistreatment have a number of available
remedies. Pp. 345–348.

(d) Contrary to petitioner’s argument, the acceptance requirement is
“neither settled judicial construction nor one which [the Court] would
be justified in presuming Congress, by its silence, impliedly approved,”
United States v. Powell, 379 U. S. 48, 55, n. 13, in its most recent reenact-
ment of § 1231(b)(2). Pp. 349–352.

329 F. 3d 630, affirmed.

Scalia, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Kennedy, and Thomas, JJ., joined. Souter, J.,
filed a dissenting opinion, in which Stevens, Ginsburg, and Breyer, JJ.,
joined, post, p. 352.

Jeffrey J. Keyes argued the cause for petitioner. With
him on the briefs was Kevin M. Magnuson.

Malcolm L. Stewart argued the cause for respondent.
With him on the brief were Acting Solicitor General Clem-



543US2 Unit: $U15 [03-16-07 06:52:30] PAGES PGT: OPLG

337Cite as: 543 U. S. 335 (2005)

Opinion of the Court

ent, Assistant Attorney General Keisler, Deputy Solicitor
General Kneedler, Donald E. Keener, and Greg D. Mack.*

Justice Scalia delivered the opinion of the Court.

When an alien is found ineligible to remain in the United
States, the process for selecting the country to which he will
be removed is prescribed by 8 U. S. C. § 1231(b)(2). The
question in this case is whether this provision prohibits re-
moving an alien to a country without the explicit, advance
consent of that country’s government.

I

Petitioner Keyse Jama was born in Somalia and remains a
citizen of that nation. He was admitted to the United States
as a refugee, but his refugee status was terminated in 2000
by reason of a criminal conviction. See Jama v. INS, 329
F. 3d 630, 631 (CA8 2003). The Immigration and Naturaliza-
tion Service (INS) brought an action to remove petitioner
from the United States for having committed a crime
involving moral turpitude. Ibid.; see 8 U. S. C. §§ 1182(a)
(2)(A)(i)(I), 1229a(e)(2)(A). In the administrative hearing,
petitioner conceded that he was subject to removal, al-
though he sought various forms of relief from that determi-
nation (adjustment of status, withholding of removal, and
asylum relief under the United Nations Convention Against
Torture and Other Cruel, Inhuman, or Degrading Treatment
or Punishment). He declined to designate a country to
which he preferred to be removed. The Immigration Judge
ordered petitioner removed to Somalia, his country of birth

*Briefs of amici curiae urging reversal were filed for International
Human Rights Organizations et al. by Jonathan L. Hafetz and Lawrence
S. Lustberg; and for Yusuf Ali Ali et al. by Thomas L. Boeder and Nicholas
P. Gellert.

Daniel J. Popeo and Richard A. Samp filed a brief for the Washington
Legal Foundation et al. as amici curiae urging affirmance.
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and citizenship. The Board of Immigration Appeals af-
firmed that determination, and petitioner did not seek re-
view in the Court of Appeals.

Instead, petitioner instituted collateral proceedings under
the habeas statute, 28 U. S. C. § 2241, to challenge the desig-
nation of Somalia as his destination. He filed his petition in
the United States District Court for the District of Minne-
sota, alleging that Somalia has no functioning government,
that Somalia therefore could not consent in advance to his
removal, and that the Government was barred from remov-
ing him to Somalia absent such advance consent. The Dis-
trict Court agreed that petitioner could not be removed to a
country that had not consented in advance to receive him,
Jama v. INS, Civ. File No. 01–1172 (JRT/AJB) (Mar. 31,
2002), p. 10, App. to Pet. for Cert. 51a, but a divided panel of
the Court of Appeals for the Eighth Circuit reversed, holding
that § 1231(b)(2) does not require acceptance by the destina-
tion country, 329 F. 3d, at 633–635. We granted certiorari.
540 U. S. 1176 (2004).

II

Title 8 U. S. C. § 1231(b)(2), which sets out the procedure
by which the Attorney General 1 selected petitioner’s desti-
nation after removal was ordered, was enacted as follows:

“(2) Other aliens.—Subject to paragraph (3)—
“(A) Selection of country by alien.—Except as

otherwise provided in this paragraph—

1 On March 1, 2003, the Department of Homeland Security and its Bu-
reau of Border Security assumed responsibility for the removal program.
Homeland Security Act of 2002, §§ 441(2), 442(a), 116 Stat. 2192–2194, 6
U. S. C. §§ 251(2), 252(a) (2000 ed., Supp. II). Accordingly, the discretion
formerly vested in the Attorney General is now vested in the Secretary
of Homeland Security. See § 551(d)(2). Because petitioner’s removal
proceedings, including the designation of Somalia as the country of re-
moval, occurred before this transfer of functions, we continue to refer to
the Attorney General as the relevant decisionmaker.
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“(i) any alien not described in paragraph (1) who has
been ordered removed may designate one country to
which the alien wants to be removed, and

“(ii) the Attorney General shall remove the alien to
the country the alien so designates.

“(B) Limitation on designation.—An alien may
designate under subparagraph (A)(i) a foreign territory
contiguous to the United States, an adjacent island, or
an island adjacent to a foreign territory contiguous to
the United States as the place to which the alien is to
be removed only if the alien is a native, citizen, subject,
or national of, or has resided in, that designated terri-
tory or island.

“(C) Disregarding designation.—The Attorney
General may disregard a designation under subpara-
graph (A)(i) if—

“(i) the alien fails to designate a country promptly;
“(ii) the government of the country does not inform

the Attorney General finally, within 30 days after the
date the Attorney General first inquires, whether the
government will accept the alien into the country;

“(iii) the government of the country is not willing to
accept the alien into the country; or

“(iv) the Attorney General decides that removing the
alien to the country is prejudicial to the United States.

“(D) Alternative country.—If an alien is not re-
moved to a country designated under subparagraph
(A)(i), the Attorney General shall remove the alien to a
country of which the alien is a subject, national, or citi-
zen unless the government of the country—

“(i) does not inform the Attorney General or the alien
finally, within 30 days after the date the Attorney Gen-
eral first inquires or within another period of time the
Attorney General decides is reasonable, whether the
government will accept the alien into the country; or

“(ii) is not willing to accept the alien into the country.
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“(E) Additional removal countries.—If an alien
is not removed to a country under the previous subpara-
graphs of this paragraph, the Attorney General shall re-
move the alien to any of the following countries:

“(i) The country from which the alien was admitted
to the United States.

“(ii) The country in which is located the foreign port
from which the alien left for the United States or for a
foreign territory contiguous to the United States.

“(iii) A country in which the alien resided before the
alien entered the country from which the alien entered
the United States.

“(iv) The country in which the alien was born.
“(v) The country that had sovereignty over the alien’s

birthplace when the alien was born.
“(vi) The country in which the alien’s birthplace is lo-

cated when the alien is ordered removed.
“(vii) If impracticable, inadvisable, or impossible to

remove the alien to each country described in a previous
clause of this subparagraph, another country whose gov-
ernment will accept the alien into that country.

“(F) Removal country when United States is at
war.—When the United States is at war and the Attor-
ney General decides that it is impracticable, inadvisable,
inconvenient, or impossible to remove an alien under
this subsection because of the war, the Attorney General
may remove the alien—

“(i) to the country that is host to a government in
exile of the country of which the alien is a citizen or
subject if the government of the host country will per-
mit the alien’s entry; or

“(ii) if the recognized government of the country of
which the alien is a citizen or subject is not in exile, to
a country, or a political or territorial subdivision of a
country, that is very near the country of which the alien
is a citizen or subject, or, with the consent of the govern-
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ment of the country of which the alien is a citizen or
subject, to another country.” Immigration and Nation-
ality Act, § 241(b)(2), as added by the Illegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996
(IIRIRA), § 305(a)(3), 110 Stat. 3009–600.

The statute thus provides four consecutive removal com-
mands: (1) An alien shall be removed to the country of his
choice (subparagraphs (A) to (C)), unless one of the condi-
tions eliminating that command is satisfied; (2) otherwise he
shall be removed to the country of which he is a citizen (sub-
paragraph (D)), unless one of the conditions eliminating that
command is satisfied; (3) otherwise he shall be removed to
one of the countries with which he has a lesser connection
(clauses (i) to (vi) of subparagraph (E)); or (4) if that is “im-
practicable, inadvisable, or impossible,” he shall be removed
to “another country whose government will accept the alien
into that country” (clause (vii) of subparagraph (E)). Peti-
tioner declined to designate a country of choice, so the first
step was inapplicable. Petitioner is a citizen of Somalia,
which has not informed the Attorney General of its willing-
ness to receive him (clause (i) of subparagraph (D)), so the
Attorney General was not obliged to remove petitioner to
Somalia under the second step. The question is whether the
Attorney General was precluded from removing petitioner
to Somalia under the third step (clause (iv) of subparagraph
(E)) because Somalia had not given its consent.

A

We do not lightly assume that Congress has omitted from
its adopted text requirements that it nonetheless intends to
apply, and our reluctance is even greater when Congress has
shown elsewhere in the same statute that it knows how to
make such a requirement manifest. In all of subparagraph
(E), an acceptance requirement appears only in the terminal
clause (vii), a clause that the Attorney General may invoke
only after he finds that the removal options presented in the
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other six are “impracticable, inadvisable, or impossible.”
Clauses (i) through (vi) come first—in the statute and in the
process of selecting a country. And those six clauses contain
not a word about acceptance by the destination country; they
merely direct that “the Attorney General shall remove the
alien” to any one of them.

Effects are attached to nonacceptance throughout the rest
of paragraph (2), making the failure to specify any such effect
in most of subparagraph (E) conspicuous—and more likely
intentional. Subparagraph (C) prescribes the consequence
of nonacceptance in the first step of the selection process;
subparagraph (D) does the same for the second step; and
clause (vii) of subparagraph (E) does the same for the fourth
step.2 With respect to the third step, however, the Attor-
ney General is directed to move on to the fourth step only if
it is “impracticable, inadvisable, or impossible to remove the
alien to each country described in” the third step. Non-
acceptance may surely be one of the factors considered in
determining whether removal to a given country is imprac-
ticable or inadvisable, but the statute does not give it the
dispositive effect petitioner wishes.

Petitioner seizes upon the word “another” in clause (vii)
as a means of importing the acceptance requirement into
clauses (i) through (vi). He argues that if the last resort
country is “another country whose government will accept
the alien,” then the countries enumerated in clauses (i)
through (vi) must also be “countries whose governments
will accept the alien.” That stretches the modifier too far.

2 The dissent contends that there are only three steps, with all of subpar-
agraph (E) constituting only a single step, and that clause (vii)’s acceptance
requirement therefore covers the entire subparagraph. Post, at 353, n. 2
(opinion of Souter, J.). We think not. Clause (vii) applies only after the
options set out in the third step are exhausted; it is nothing if not a dis-
crete, further step in the process. That step four is a separate clause
rather than a separate subparagraph is immaterial: Step one, which is
indisputably set out in three subparagraphs, belies the dissent’s theory
that steps must precisely parallel subparagraphs.
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Just last Term, we rejected an argument much like petition-
er’s, noting that it ran contrary to “the grammatical ‘rule of
the last antecedent,’ according to which a limiting clause or
phrase . . . should ordinarily be read as modifying only the
noun or phrase that it immediately follows.” Barnhart v.
Thomas, 540 U. S. 20, 26 (2003). There, a statute referred
first to a claimant’s “previous work” and then to “any other
kind of substantial gainful work which exists in the national
economy”; under the rule of the last antecedent, we declined
to read the limiting clause “which exists in the national econ-
omy” into the term “previous work.” Id., at 26–28 (empha-
sis deleted; internal quotation marks omitted); accord, FTC
v. Mandel Brothers, Inc., 359 U. S. 385, 389–390 (1959). We
thus did not treat “any other” as the “apparently connecting
modifier” that the dissent here thinks “another” to be, post,
at 355.3

3 Indeed, both “other” and “another” are just as likely to be words of
differentiation as they are to be words of connection. Here the word
“another” serves simply to rule out the countries already tried at the
third step and referred to in the conditional prologue of clause (vii)
(“If impracticable, inadvisable, or impossible to remove the alien to each
country described in a previous clause of this subparagraph, another
country . . . ”). It is the fact of that close earlier reference that makes it
natural to say “another country” here, whereas “[a] country” is used at
the outset of § 1231(b)(1)(C)(iv), in which the reference to “each country
described in a previous clause of this subparagraph” comes later and hence
cannot serve as an antecedent for “another.” The dissent makes a moun-
tain of this molehill, see post, at 356–357.

The dissent also finds profound meaning in the fact that Congress
changed the text from “any country” in the 1996 legislation to “another
country” in the current version. “The Court cannot be right,” it says, “in
reducing the 1996 amendment to this level of whimsy.” Post, at 358. But
if one lays the pre-1996 version of the statute beside the current version,
he will find numerous changes that are attributable to nothing more than
stylistic preference. To take merely one example: Clause (E)(ii) of the
current law, which reads “The country in which is located the foreign port
from which the alien left for the United States or for a foreign territory
contiguous to the United States,” previously read “the country in which
is located the foreign port at which such alien embarked for the United
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Nor does the structure of subparagraph (E) refute the in-
ference derived from the last antecedent rule. Each clause
is distinct and ends with a period, strongly suggesting that
each may be understood completely without reading any fur-
ther.4 And as we have already noted, it is not necessary to
turn to the acceptance language of clause (vii) to find the
conditions under which the Attorney General is to abandon
the third step and move to the fourth, the last resort option
of any willing country. The Attorney General must do so if
in his judgment it would be “impracticable, inadvisable, or
impossible to remove the alien to each country described in”
clauses (i) to (vi). This allows the Attorney General to take
both practical and geopolitical concerns into account when
selecting a destination country (and accords with the similar
flexibility to pass over inappropriate countries that the stat-
ute gives the Attorney General at the other steps, see infra,
at 348). Petitioner’s reading would abridge that exercise of
executive judgment, effectively deeming the removal of an
alien to any country to be per se “impracticable, inadvisable,
or impossible” absent that country’s advance acceptance,
even though in many cases—such as this one—it is nothing
of the sort. (Removing an alien to Somalia apparently in-
volves no more than putting the alien on one of the regularly

States or for foreign contiguous territory.” 8 U. S. C. § 1253(a)(2) (1994
ed.). The dissent must explain why these changes were insignificant
whereas the change from “any country” to “another country” was a mo-
mentous limitation upon executive authority.

4 By contrast, in the cases on which the dissent relies to rebut the last
antecedent inference, see post, at 354–356, the structure cut the other way:
The modifying clause appeared not in a structurally discrete statutory
provision, but at the end of a single, integrated list—for example, “ ‘re-
ceives, possesses, or transports in commerce or affecting commerce.’ ”
United States v. Bass, 404 U. S. 336, 337, 339 (1971); see also United States
v. Standard Brewery, Inc., 251 U. S. 210, 218 (1920); United States v.
United Verde Copper Co., 196 U. S. 207, 213 (1905). We do not dispute
that a word is known by its fellows, but here the structure refutes the
premise of fellowship.
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scheduled flights from Dubai or Nairobi, and has been ac-
complished a number of times since petitioner’s removal pro-
ceeding began. App. 36–40 (declaration of detention en-
forcement officer Eric O’Denius).) Even without advance
consultation, a country with a functioning government may
well accept a removed alien when he is presented at the bor-
der or a port of entry; the absence of advance consent is
hardly synonymous with impracticability or impossibility.5

B

Petitioner contends that even if no acceptance requirement
is explicit in the text, one is manifest in the entire structure
of § 1231(b)(2). The Attorney General may not remove an
alien to a country under subparagraph (A) or (D) without
that country’s consent, petitioner reasons, so he must be
barred from circumventing that limitation by removing the
same alien to the same country under subparagraph (E).
The dissent rests its argument only on the existence of an
acceptance requirement in step two (subparagraph (D)) and
not in step one (subparagraphs (A) through (C)).6

5 The Government argued below that even if clauses (i) through (vi) of
subparagraph (E) require some form of consent, the destination coun-
try’s acceptance of the alien at the port of entry suffices. Brief for
Respondent-Appellant in No. 02–2324 (CA8), pp. 43–46; Jama v. INS, Civ.
File No. 01–1172 (JRT/AJB) (D. Minn., Mar. 31, 2002), p. 14, App. to Pet.
for Cert. 54a. Because clauses (i) through (vi) contain no acceptance
requirement, we need not pass on petitioner’s contention that when
§ 1231(b)(2) requires acceptance, only advance acceptance will do.

6 The dissent asserts that we misdescribe petitioner’s argument when
we say it rests on both steps one and two. Post, at 364, and n. 10. We
note that petitioner heads the relevant argument “The Plain Language Of
The Statute Requires Acceptance At Every Step,” Brief for Petitioner 23
(emphasis added), and concludes his description of the country-selection
process with the assertion that “[t]he outer limit of the Attorney General’s
authority, . . . which circumscribes the selection of any country, is that the
government of the country of removal must be willing to accept the alien,”
id., at 18 (emphasis added); see also id., at 19–20.
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We note initially a point that applies to both petitioner’s
and the dissent’s positions: The “circumvention” argument
requires that the country the Attorney General selects at
step three—here, the country of birth under clause (iv)—also
be the country of citizenship that was disqualified at step
two for failure to accept the alien. That will sometimes be
true, yet the reason step three exists at all is that it will not
always be true. (Indeed, in petitioner’s case, several of the
clauses of subparagraph (E) describe Kenya, not Somalia.)
Despite this imperfect overlap, petitioner and the dissent
seek to impose an acceptance requirement on all removals
under step three, in the name of preventing the Attorney
General from “circumventing” step two in the cases where a
step-three country is also the country of citizenship.

The more fundamental defect in petitioner’s argument,
which appeals to a presumed uniformity of acceptance re-
quirement throughout § 1231(b)(2), is that its premise is false.
It is simply not true that the Attorney General may not
remove an alien to a country under subparagraph (A) or
(D) without that country’s consent. Subparagraph (C)
specifies that the Attorney General “may disregard” the
alien’s subparagraph (A) designation if the designated coun-
try’s government proves unwilling to accept the alien or fails
to respond within 30 days. The word “may” customarily
connotes discretion. See, e. g., Haig v. Agee, 453 U. S. 280,
294, n. 26 (1981). That connotation is particularly apt
where, as here, “may” is used in contraposition to the word
“shall”: The Attorney General “shall remove” an alien to the
designated country, except that the Attorney General “may”
disregard the designation if any one of four potentially coun-
tervailing circumstances arises. And examining those four
circumstances reinforces the inappropriateness of reading
“may” to mean “shall” in subparagraph (C): Would Congress
really have wanted to preclude the Attorney General from
removing an alien to his country of choice, merely because
that country took 31 days rather than 30 to manifest its ac-
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ceptance? (Subparagraph (C), unlike subparagraph (D), of-
fers no “reasonable time” exception to the 30-day rule.)
Petitioner insists that a lack of advance acceptance is an ab-
solute bar to removal, but offers no plausible way of squaring
that insistence with the text of subparagraph (C).7

Nor does the existence of an acceptance requirement at
the fourth and final step create any structural inference that
such a requirement must exist at the third. It would be a
stretch to conclude that merely because Congress expressly
directed the Attorney General to obtain consent when re-
moving an alien to a country with which the alien lacks the
ties of citizenship, nativity, previous presence, and so on,
Congress must also have implicitly required him to obtain
advance acceptance from countries with which the alien does
have such ties. Moreover, if the Attorney General is unable
to secure an alien’s removal at the third step, all that is left
is the last resort provision allowing removal to a country
with which the alien has little or no connection—if a country
can be found that will take him. If none exists, the alien is
left in the same removable-but-unremovable limbo as the
aliens in Zadvydas v. Davis, 533 U. S. 678 (2001), and Clark
v. Martinez, post, p. 371, and under the rule announced in
those cases must presumptively be released into American

7 The same incompatibility may exist with regard to subparagraph (D),
which prescribes that the Attorney General “shall remove the alien” to
his country of citizenship “unless” that country’s government declines to
accept the alien or fails to manifest its acceptance within a reasonable
time. The Government urges that the two exceptions preserve discretion
for the Attorney General: If one of those conditions exists, the Attorney
General is no longer required to remove the alien to that country, but he
may still do so. We need not resolve whether subparagraph (D) affords
this residual level of discretion; subparagraph (C) is more than enough to
demonstrate that an acceptance requirement does not pervade the selec-
tion process in the way petitioner claims, and other factors suffice to refute
the dissent’s more limited contention. Rejection of the Government’s ar-
gument is essential, however, to the dissent’s position, see post, at 365–
368—and the proper resolution is far from clear.
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society after six months. If this is the result that obtains
when the country-selection process fails, there is every rea-
son to refrain from reading restrictions into that process that
do not clearly appear—particularly restrictions upon the
third step, which will often afford the Attorney General his
last realistic option for removal.

To infer an absolute rule of acceptance where Congress
has not clearly set it forth would run counter to our custom-
ary policy of deference to the President in matters of foreign
affairs. Removal decisions, including the selection of a re-
moved alien’s destination, “may implicate our relations with
foreign powers” and require consideration of “changing polit-
ical and economic circumstances.” Mathews v. Diaz, 426
U. S. 67, 81 (1976). Congress has already provided a way
for the Attorney General to avoid removals that are likely to
ruffle diplomatic feathers, or simply to prove futile. At each
step in the selection process, he is empowered to skip over a
country that resists accepting the alien, or a country that has
declined to provide assurances that its border guards will
allow the alien entry.

Nor is it necessary to infer an acceptance requirement in
order to ensure that the Attorney General will give appro-
priate consideration to conditions in the country of removal.
If aliens would face persecution or other mistreatment in the
country designated under § 1231(b)(2), they have a number
of available remedies: asylum, § 1158(b)(1); withholding of re-
moval, § 1231(b)(3)(A); relief under an international agree-
ment prohibiting torture, see 8 CFR §§ 208.16(c)(4), 208.17(a)
(2004); and temporary protected status, 8 U. S. C.
§ 1254a(a)(1). These individualized determinations strike a
better balance between securing the removal of inadmissible
aliens and ensuring their humane treatment than does peti-
tioner’s suggestion that silence from Mogadishu inevitably
portends future mistreatment and justifies declining to re-
move anyone to Somalia.
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C

Petitioner points to what he describes as the “settled con-
struction” of § 1231(b)(2), and asserts that Congress, in its
most recent reenactment of the provision, should be deemed
to have incorporated that construction into law. We think
not. Neither of the two requirements for congressional rati-
fication is met here: Congress did not simply reenact
§ 1231(b)(2) without change, nor was the supposed judicial
consensus so broad and unquestioned that we must presume
Congress knew of and endorsed it.

Removal is a new procedure created in 1996 through the
fusion of two previously distinct expulsion proceedings, “de-
portation” and “exclusion.” IIRIRA, § 304(a)(3), 110 Stat.
3009–589, 8 U. S. C. § 1229a. Our immigration laws histori-
cally distinguished between aliens who have “entered” the
United States and aliens still seeking to enter (whether or
not they are physically on American soil). See Leng May
Ma v. Barber, 357 U. S. 185, 187 (1958). “The distinction
was carefully preserved in Title II” of the Immigration and
Nationality Act (INA): expelling an alien who had already
entered required a deportation proceeding, whereas expel-
ling an alien still seeking admission could be achieved
through the more summary exclusion proceeding. Ibid.; see
Landon v. Plasencia, 459 U. S. 21, 25–27 (1982) (cataloging
differences between the two proceedings). Aliens who, like
petitioner, were allowed into the United States as refugees
were subject to exclusion proceedings rather than deporta-
tion proceedings when their refugee status was revoked. 8
CFR § 207.8 (1995).8

8 Petitioner’s application for admission was deemed to have been made
after his criminal conviction, because he had not applied previously. See
8 U. S. C. § 1159(a)(1) (1994 ed.) (a refugee must appear for “inspection
and examination for admission to the United States as an immigrant in
accordance with [§ 1227, the former exclusion provision]” one year after
entry). The district director conducted petitioner’s examination for ad-
mission and found him inadmissible by reason of his conviction. Record
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The cases on which petitioner relies pertained to the INA’s
deportation provision, the former 8 U. S. C. § 1253 (1952 ed.).
United States ex rel. Tom Man v. Murff, 264 F. 2d 926 (CA2
1959); Rogers v. Lu, 262 F. 2d 471 (CADC 1958) (per cu-
riam).9 In the two cited cases, the Courts of Appeals
barred deportation of aliens to the People’s Republic of
China, a nation with which the United States at the time had
no diplomatic relations, without that nation’s prior consent.
Tom Man, supra, at 928 (reading the acceptance requirement
in clause (vii) to cover clauses (i) to (vi) as well); Rogers,
supra, at 471.10 During the same period, however, courts—
including the Court of Appeals that decided Tom Man—were
refusing to read an acceptance requirement into the exclu-
sion provision, the former 8 U. S. C. § 1227 (1952 ed.). E. g.,
Menon v. Esperdy, 413 F. 2d 644, 654 (CA2 1969). Likewise,
when Congress amended the exclusion provision to expand
the list of possible destinations—adding three new catego-
ries and a fourth, last resort provision virtually identical to
the last resort provision in current § 1231(b)(2)(E)(vii), see 8
U. S. C. § 1227(a)(2) (1982 ed.)—courts were generally skepti-

97, 99 (Exh. F). This finding, under the pre-1996 law, would have sub-
jected petitioner to expulsion “in accordance with” the exclusion provision,
not the deportation provision.

9 Rogers v. Lu in fact involved the existence of an acceptance require-
ment at step two, not step three. See Lu v. Rogers, 164 F. Supp. 320, 321
(DC 1958).

10 The dissent asserts that the Board of Immigration Appeals adhered
to a similar position. Post, at 359. With rare exceptions, the BIA follows
the law of the circuit in which an individual case arises, see Matter of K—
S—, 20 I. & N. Dec. 715, 718 (1993); Matter of Anselmo, 20 I. & N. Dec.
25, 30–32 (1989). Thus, in a case arising in the Second Circuit, the BIA
adhered (in dictum) to that court’s decision in Tom Man. See Matter of
Linnas, 19 I. & N. Dec. 302, 306–307 (1985). But in a case decided after
Tom Man and Rogers but not controlled by those decisions, the BIA held
to the contrary: “When designating a country in step three as a place of
deportation, there is no requirement that preliminary inquiry be ad-
dressed to the country to which deportation is ordered . . . .” Matter of
Niesel, 10 I. & N. Dec. 57, 59 (1962) (emphasis added).
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cal of efforts to read the acceptance requirement back into
the other clauses. E. g., Walai v. INS, 552 F. Supp. 998, 1000
(SDNY 1982); Amanullah v. Cobb, 862 F. 2d 362, 369 (CA1
1988) (Aldrich, J., concurring). But see id., at 365, and n. 4
(opinion of Pettine, J.).

In other words, IIRIRA forged the new removal proce-
dure out of two provisions, only one of which had been con-
strued as petitioner wishes.11 And even the supposed judi-
cial consensus with respect to that one provision boils down
to the decisions of two Courts of Appeals—one of which was
only a two-sentence per curiam that considered step two,
not step three. Rogers, supra, at 471; see n. 9, supra.12 In
the context of new § 1231(b)(2), the acceptance requirement
is “neither a settled judicial construction nor one which we
would be justified in presuming Congress, by its silence, im-
pliedly approved.” United States v. Powell, 379 U. S. 48, 55,
n. 13 (1964) (citation omitted). Even notwithstanding the

11 The dissent’s assertion, post, at 361–362, that § 1231(b)(2) descends
solely from the former deportation provision is, in the relevant respect,
erroneous. To be sure, the former exclusion provision has its own exclu-
sive descendant in § 1231(b)(1), but that applies only to aliens placed in
removal proceedings immediately upon their arrival at the border, see
§§ 1231(b)(1)(A), (c)(1), not to formerly excludable aliens who, like peti-
tioner, were paroled or otherwise allowed into the country. Whereas pre-
viously some aliens who had been allowed into the country were excluded
and some deported, see §§ 1227(a)(1), 1253(a) (1994 ed.), now all are re-
moved and their destination chosen under § 1231(b)(2), not (b)(1). Section
1231(b)(2) is thus a descendant of the exclusion provision as well as the
deportation provision, and cases decided under the former represent the
relevant prior law no less than cases decided under the latter.

The dissent repeatedly contends that Congress intended to make no
substantive change to the prior law when it enacted § 1231(b)(2). E. g.,
post, at 361–362. But on the dissent’s view the 1996 amendment worked
rather a large change: Refugees like petitioner, who previously could
be expelled without acceptance (under former § 1227), now cannot. See
n. 8, supra.

12 The additional dicta cited by the dissent, post, at 359, do not lend any
additional weight to the argument that Congress ratified a settled judicial
construction. Dictum settles nothing, even in the court that utters it.
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contradictory interpretation of the BIA, see n. 10, supra,
petitioner’s Circuit authority is too flimsy to justify presum-
ing that Congress endorsed it when the text and structure
of the statute are to the contrary.13

* * *

For the foregoing reasons, the judgment of the Court of
Appeals is affirmed.

It is so ordered.

Justice Souter, joined by Justice Stevens, Justice
Ginsburg, and Justice Breyer, dissenting.

Title 8 U. S. C. § 1231(b) prescribes possible destinations
for aliens removable from the United States. Paragraph
(1) of that subsection governs aliens found excludable from
the United States in the first place, whereas paragraph (2),
which is at issue in this case, governs those once admitted
for residence but since ordered to be deported (for criminal
conduct while here, for example).1 As to the latter, para-
graph (2) sets out three options or successive steps for pick-
ing the recipient country. At step one, the alien himself des-
ignates the country, § 1231(b)(2)(A), subject to conditions set

13 In his brief on the merits, petitioner raises the additional contention—
not presented to, or decided by, the Court of Appeals—that removal to
Somalia is impermissible at any step of § 1231(b)(2) because the lack of a
functioning central government means that Somalia is not a “country” as
the statute uses the term. The question on which we granted certiorari
in this case, as phrased by petitioner himself, was as follows: “Whether the
Attorney General can remove an alien to one of the countries designated in
8 U. S. C. § 1231(b)(2)(E) without obtaining that country’s acceptance of the
alien prior to removal.” Pet. for Cert. i. That question does not fairly
include whether Somalia is a country any more than it fairly includes
whether petitioner is an alien or is properly removable; we will not decide
such issues today. See this Court’s Rule 14.1(a); Lexecon Inc. v. Milberg
Weiss Bershad Hynes & Lerach, 523 U. S. 26, 42, n. 5 (1998).

1 Paragraph (2) is quoted in the Court’s opinion. Ante, at 338–341.
Paragraph (1) is quoted in an appendix to this dissent. Infra, at 369–370.
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out in subparagraphs (B) and (C). If no removal to a step-
one choice occurs, the Secretary of Homeland Security at
step two designates the country of which the alien “is a
subject, national, or citizen” as the place to send him.
§ 1231(b)(2)(D). If no such removal occurs, the Secretary at
step three names a country with which the alien has some
prior connection, or (as a last resort) one with which he has
no connection at all. § 1231(b)(2)(E).2

The provision for step three describes six countries with
various connections to an alien (“[t]he country in which the
alien was born,” for example, § 1231(b)(2)(E)(iv)), as well as
the choice of last resort, “another country whose government
will accept the alien into that country,” § 1231(b)(2)(E)(vii).
The question is whether not only the seventh, last-resort
country but also the prior six are subject to the condition

2 The Court contends that the statute actually contains four steps rather
than three, with the third consisting of the first six clauses of subpara-
graph (E) and the fourth being the seventh clause of that same subpara-
graph. Ante, at 341. But while the seventh clause is in a sense sepa-
rated from the first six, it seems odd to view them as entirely distinct
since Congress saw fit not only to put them in the same subparagraph, but
also to limit the scope of the “impracticable, inadvisable, or impossible”
phrase in clause (vii) to the countries “described in a previous clause of
this subparagraph.” 8 U. S. C. § 1231(b)(2)(E)(vii). This difficulty with
the Court’s reading may explain why no other court has taken a four-step
view of the statute and why even the Government describes the law as
“ ‘set[ting] forth a progressive, three-step process for determining a re-
movable alien’s destination country.’ ” Brief for Respondent 5 (quoting
Jama v. INS, 329 F. 3d 630, 633 (CA8 2003)). The Court apparently takes
the four-step view so that it can go on to say that three of the four steps,
but not step three, expressly address “the consequence of nonacceptance.”
Ante, at 342. (Since it separates clause (vii) from clauses (i)–(vi), the
four-step view also makes it easier to undermine Jama’s argument that
the acceptance requirement in clauses (i)–(vi) is grounded in the text of
clause (vii).)

The Court’s response that “[s]tep one, which is indisputably set out in
three subparagraphs, belies the dissent’s theory that steps must precisely
parallel subparagraphs,” ante, at 342, n. 2 (emphasis deleted), misses the
mark because that is not in fact my contention.
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that the “government will accept the alien into that country.”
In my judgment, the acceptance requirement applies to all
seven; the Court’s contrary conclusion is at war with the
text, structure, history, and legislative history of the statute,
and I respectfully dissent.

I

The Court remarks that “[w]e do not lightly assume that
Congress has omitted from its adopted text requirements
that it nonetheless intends to apply.” Ante, at 341. Indeed
we do not, but the question in this case is whether Congress
really has left out an acceptance requirement covering the
entire “adopted text,” that is, the provision governing all
seven choices at step three. Jama says that the text con-
tains just that requirement, in the seventh and final clause
of § 1231(b)(2)(E). As noted, that clause provides a last pos-
sible destination for aliens who cannot (or, in the Govern-
ment’s view, should not) be removed under subparagraphs
(A) through (D) or the first six clauses of subparagraph (E);
it does so by authorizing removal to “another country whose
government will accept the alien,” § 1231(b)(2)(E)(vii).

Jama contends that the description of “another” willing
country applies an acceptance requirement to clauses (i)
through (vi) of the same subparagraph, (E). If Congress
had not intended this, it would have written clause (vii) dif-
ferently, as by saying, for example, “a country whose govern-
ment will accept the alien” or “any country whose govern-
ment will accept the alien” or “another country, if that
country will accept the alien.” Congress, in other words,
had some simple drafting alternatives that would not have
indicated any intent to attach an acceptance requirement to
clauses (i) through (vi), but instead used language naturally
read as alluding to a common characteristic of all the coun-
tries in the series, a willingness to take the alien. Jama
would therefore have us draw the straightforward conclusion
that all step-three designations are subject to acceptance by
the country selected, just as we have reasoned before when
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construing comparable statutory language. United States v.
Standard Brewery, Inc., 251 U. S. 210, 218 (1920) (“The pro-
hibitions extend to the use of food products for making ‘beer,
wine, or other intoxicating malt or vinous liquor for beverage
purposes.’ . . . It is elementary that all of the words used in
a legislative act are to be given force and meaning, and of
course the qualifying words ‘other intoxicating’ in this act
cannot be rejected. It is not to be assumed that Congress
had no purpose in inserting them or that it did so without
intending that they should be given due force and effect.
The Government insists that the intention was to include
beer and wine whether intoxicating or not. If so the use of
this phraseology was quite superfluous, and it would have
been enough to have written the act without the qualifying
words” (citation omitted)).

The Court dodges the thrust of the congressional language
by invoking the last antecedent rule as a grammatical reason
for confining the requirement of a receiving country’s will-
ingness strictly to the seventh third-step option, where it
is expressly set out. Under the last antecedent rule, “a
limiting clause or phrase . . . should ordinarily be read as
modifying only the noun or phrase that it immediately fol-
lows.” Barnhart v. Thomas, 540 U. S. 20, 26 (2003), quoted
ante, at 343. If the rule applied here, it would mean that
the phrase “whose government will accept . . . ” modified
only the last choice “country” in clause (vii), to the exclusion
of each “country” mentioned in the immediately preceding
six clauses, notwithstanding the apparently connecting mod-
ifier, “another.”

But the last antecedent rule fails to confine the willing-
government reference to clause (vii). The rule governs
interpretation only “ordinarily,” and it “can assuredly be
overcome by other indicia of meaning . . . .” Barnhart,
supra, at 26. Over the years, such indicia have counseled
us against invoking the rule (often unanimously) at least as
many times as we have relied on it. See Nobelman v. Amer-
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ican Savings Bank, 508 U. S. 324, 330–331 (1993); United
States v. Bass, 404 U. S. 336, 340, n. 6 (1971); Standard Brew-
ery, supra, at 218 (citing United States v. United Verde Cop-
per Co., 196 U. S. 207 (1905)). And here, the other indicia of
meaning point with one accord to applying the acceptance
requirement to each third-step option.

The first of these indicia is the contrast between the text
of clause (vii), which is the last resort for “deportation,” and
the wording of the corresponding provision in the adjacent
and cognate paragraph of the same subsection that deals
with “exclusion.” As the Court explains, ante, at 349, the
1996 amendments addressing removal of aliens gathered into
one statute prior provisions dealing with the two different
varieties of removal: what the earlier law called exclusion,
that is, the removal of an excludable alien “with respect to
whom [removal] proceedings . . . were initiated at the time
of such alien’s arrival,” § 1231(b)(1), and what the earlier law
called deportation, that is, the removal of all other aliens.
Exclusion is the sole subject of paragraph (1) of the current
statute, while deportation is the sole subject of paragraph
(2), the one at issue here. See supra, at 352.

The separate attention to the two classes of removable
aliens includes separate provisions for selecting the country
to which an alien may be removed. Paragraph (1) sets out
several options for excludable aliens, much as paragraph
(2) does for those who are deportable. And just like the
final clause of the final subparagraph of paragraph (2) (clause
(vii)), the final clause of the final subparagraph of paragraph
(1) provides a last resort that is available when removal
of an excludable alien to any of the previously described
countries “is impracticable, inadvisable, or impossible.”
§ 1231(b)(1)(C)(iv). The two last-resort provisions differ in
one important way, however. The provision for deportable
aliens in paragraph (2) speaks of “another country whose
government will accept the alien into that country,”
§ 1231(b)(2)(E)(vii), while the one for excludable aliens in
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paragraph (1) reads, “[a] country with a government that
wi l l accept the a l ien into the country’s terr itory, ”
§ 1231(b)(1)(C)(iv). Congress thus used two different words
(“another” and “a”) in parallel provisions of two immediately
adjacent and otherwise similar paragraphs. Whereas “an-
other country” with a willing government is readily read to
imply that the country described is like one or more other
countries already identified, “a country” with a willing gov-
ernment carries no such implication.

Although this textual difference between simultaneously
enacted provisions that address the same subject makes no
sense unless Congress meant different things by its different
usage, the Court treats the “a country” and “another coun-
try” provisions as if they were exactly the same. In doing
so, it “runs afoul of the usual rule that ‘when the legislature
uses certain language in one part of the statute and different
language in another, the court assumes different meanings
were intended.’ ” Sosa v. Alvarez-Machain, 542 U. S. 692,
711, n. 9 (2004) (quoting 2A N. Singer, Statutes and Statutory
Construction § 46:06, p. 194 (6th ed. 2000)); accord, United
States v. Gonzales, 520 U. S. 1, 5 (1997) (“ ‘Where Congress
includes particular language in one section of a statute but
omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in
the disparate inclusion or exclusion’ ”); Russello v. United
States, 464 U. S. 16, 23 (1983) (“We refrain from concluding
here that the differing language in the two subsections has
the same meaning in each. We would not presume to as-
cribe this difference to a simple mistake in draftsmanship”).
Jama’s contrasting interpretation, which I would adopt, is
consistent with Congress’s distinct choices of words.3

3 The Court responds to this textual difference by asserting that “the
word ‘another’ serves simply to rule out the countries already tried at the
third step . . . .” Ante, at 343, n. 3. But the word “another” is not needed
to rule out other countries; they are already ruled out by the phrase in
clause (vii), “[i]f impracticable, inadvisable, or impossible to remove the
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Our long-held view that distinct words have distinct mean-
ings is, if anything, all the stronger here because the choice
to use “another” was unmistakably deliberate. The prior
statute governing deportable aliens like Jama described the
country of last resort with a neutral modifier, providing that
if no other suitable destination could be found then deporta-
tion had to be “to any country which is willing to accept such
alien into its territory.” Immigration and Nationality Act
of 1952, § 243(a)(7), 66 Stat. 213 (codified from 1952 to 1996
at 8 U. S. C. § 1253(a)); see also Internal Security Act of 1950,
§ 23, 64 Stat. 1010 (nearly identical text). But in 1996 Con-
gress went to the trouble of changing “any” to “another,”
legislative action that can neither be dismissed as inadver-
tent nor discounted as a waste of time and effort in merely
exchanging two interchangeable modifiers.

The Court cannot be right in reducing the 1996 amend-
ment to this level of whimsy. And if there were any doubt
about what Congress was getting at when it changed “any
country” to “another country,” legislative history and prior
case law combine to show what Congress had in mind. At
least one House of Congress intended various 1996 amend-
ments (including “any country” to “another country”) to
make no substantive change in the law. H. R. Conf. Rep.
No. 104–828, p. 216 (1996); H. R. Rep. No. 104–469, pt. 1,
p. 234 (1995) (Judiciary Committee Report) (both describing
the relevant section as merely “restat[ing]” the earlier pro-
vision). Accordingly, the change from “any” to “another”
makes most sense as a way to bring the text more obviously
into line with an understanding on the part of Congress that

alien to each country described in a previous clause of this subparagraph.”
§ 1231(b)(2)(E)(vii). Even had Congress used “a country” or “any country”
instead of “another country,” that is, the “countries already tried at the
third step,” ante, at 343, n. 3, would still be “rule[d] out,” ibid., by the
“impracticable, inadvisable, or impossible” language.
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an acceptance requirement applied to all options for deport-
ing all aliens at step three.4

This is also the understanding that fits with what we know
about the view of the law outside of Congress. In an early
decision by Judge Learned Hand, the Second Circuit
squarely held that the pre-1996 designations of receiving
countries were all subject to the country’s acceptance.
United States ex rel. Tom Man v. Murff, 264 F. 2d 926 (CA2
1959). Other Circuit opinions took the same position in
dicta. E. g., Amanullah v. Cobb, 862 F. 2d 362, 365–366
(CA1 1988) (opinion of Pettine, J.); id., at 369 (Aldrich, J.,
concurring) (both citing Tom Man, supra); Chi Sheng Liu v.
Holton, 297 F. 2d 740, 743 (CA9 1961) (citing Tom Man and
describing the predecessor to § 1231(b)(2) as “provid[ing]
that an alien cannot be deported to any country unless its
government is willing to accept him into its territory” (inter-
nal quotation marks omitted)). Nor was the consensus con-
fined to the courts, for the Board of Immigration Appeals
read the predecessor to subparagraphs (E)(i)–(vi) as having
an acceptance requirement. Matter of Linnas, 19 I. & N.
Dec. 302, 307 (1985) (“[T]he language of that section ex-
pressly requires, or has been construed to require, that the
‘government’ of a country selected under any of the three
steps must indicate it is willing to accept a deported alien
into its ‘territory’ ”); but cf. Matter of Niesel, 10 I. & N. Dec.
57, 59 (BIA 1962).5 And even within the Government, this

4 The point is simply that Congress changed the text to make it reflect
more clearly what Congress understood the law to be already, an under-
standing I explain in the text following this note. There is no suggestion
that the change created “a momentous limitation upon executive author-
ity,” ante, at 344, n. 3; quite the contrary.

5 The Court contends that in Linnas the Board of Immigration Appeals
was simply “adher[ing]” to the relevant circuit precedent. Ante, at 350,
n. 10. But the Board never stated that it was merely following circuit
precedent, a notable omission when contrasted with the BIA decisions the
Court cites, in which discussion of the Board’s policy of honoring circuit
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understanding seems to have survived right up to the time
this case began to draw attention, for just last year the Jus-
tice Department’s Office of Legal Counsel rendered an opin-
ion (albeit one not directly addressing § 1231(b)(2)) stat-
ing that an acceptance requirement attaches to clauses (i)
through (vi). Memorandum Opinion for the Deputy Attor-
ney General: Limitations on the Detention Authority of the
Immigration and Naturalization Service 27, n. 11 (Feb. 20,
2003), available at http://www.usdoj.gov/olc/INSDetention.
htm (as visited Dec. 7, 2004, and available in Clerk of Court’s
case file).

The Government, like today’s Court, is fighting uphill
when it tries to show that these authorities failed to express
the consensus view of the law at the time Congress re-
arranged the statutes, and neither Government nor Court
cites a single judicial ruling, prior to the Eighth Circuit’s
decision here, that held or stated in dicta or even implied
that the acceptance requirement did not apply throughout
the third step. The District Court in this case, echoing the
Magistrate Judge, stressed this very point, saying that “in
fifty pages of briefing, the government has not cited a single
case in which a federal court has sanctioned the removal of
a legally admitted alien to a country that has not agreed to
accept him.” App. to Pet. for Cert. 52a (emphasis and inter-
nal quotation marks omitted).6 The Court similarly cites
“not . . . a single case.” The fair conclusion is that when

precedent was explicit. Matter of K— S—, 20 I. & N. Dec. 715, 718–720
(1993); Matter of Anselmo, 20 I. & N. Dec. 25, 31 (1989).

6 The absence of contrary case law also knocks out the sole authority the
Court relies on to reject Jama’s argument that the prior law enjoyed a
settled construction requiring consent. Ante, at 351. The Court cites
United States v. Powell, 379 U. S. 48 (1964), which denied that there was
any settled construction precisely because there was a case taking a con-
trary viewpoint, id., at 55, n. 13 (citing In re Keegan, 18 F. Supp. 746
(SDNY 1937)). Powell is thus beside the point here given the unanimity
of the courts that construed the former deportation provision to require
acceptance.
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Congress amended the statute, it understood the law to re-
quire a country’s consent and chose language suited to that
understanding.

The Court’s attempt to undercut this evidence founders on
a mistake of fact. The Court describes the 1996 amendment
as creating the current removal scheme “through the fusion
of two previously distinct expulsion proceedings, ‘depor-
tation’ and ‘exclusion.’ ” Ante, at 349. According to the
Court, this fusion neutralizes Jama’s contention that the set-
tled understanding of the prior law, expressed in consistent
judicial treatment, was meant to be carried forward into sub-
paragraphs (E)(i)–(vi). Because the current statute was
“forged . . . out of two provisions [one on exclusion and one
on deportation], only one of which [on deportation] had been
construed as petitioner wishes,” ante, at 351, the Court says
it is unsound to argue that Congress meant to preserve an
acceptance requirement when the statute merged the old ex-
clusion and deportation laws.

The Court goes wrong here, and we have already seen
how. It is true that the 1996 law uses the word “removal”
to cover both exclusion and deportation, e. g., Calcano-
Martinez v. INS, 533 U. S. 348, 350, n. 1 (2001), and places
the former exclusion and deportation provisions in a single
section (indeed, a single subsection) of the U. S. Code. The
statutory provision now before us, however, in no way re-
sulted from a textual merger of two former provisions. As
noted, the language of the prior exclusion provision appears
(with very few changes from its predecessor) in one para-
graph, compare § 1231(b)(1) 7 with 8 U. S. C. § 1227(a) (1994
ed.), while the language on deportation appears in a separate
paragraph, § 1231(b)(2), which tracks almost exactly the text
of the former deportation provision, compare § 1231(b)(2)
with 8 U. S. C. § 1253(a) (1994 ed.). The provision to be con-
strued, then, is not a “fusion” of old fragments on different

7 This is the paragraph that contains a last-resort provision using “[a]
country” instead of “another country.”
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subjects, but language unchanged in any way helpful to the
Government from the text of the prior law, with its settled
judicial and administrative construction.

The Court responds that § 1231(b)(2) must descend from
the prior exclusion provision because the old exclusion provi-
sion would have been used to send an alien in Jama’s situa-
tion out of the country, whereas now § 1231(b)(2) is used.
Ante, at 351, n. 11. But this is beside the point. The issue
before us concerns the process (laid out in § 1231(b)(2)) by
which certain aliens are sent out of the country. We are
considering what that process requires. The Court’s obser-
vation, by contrast, involves the separate issue of who is cov-
ered by that process. Put simply, whether or not changes to
other sections of the Act or to the implementing regulations
enlarged the class of aliens subject to the process is irrele-
vant to the question of what the process is, that is, the ques-
tion of what § 1231(b)(2) provides.

In sum, we are considering text derived from earlier law
understood to require a receiving country’s acceptance of any
alien deported to it at step three. The only significant tex-
tual change helps to express that understanding of the law’s
requirements, and two House Reports stated that the
amending legislation was not meant to change substantive
law. Text, statutory history, and legislative history support
reading the clause (vii) language, “another country whose
government will accept the alien,” as providing that any
“country” mentioned in the six preceding clauses, (i) through
(vi), must also be willing to accept the alien before deporta-
tion thence may be ordered.

II

I mentioned how reference to § 1231(b)(1), governing ex-
clusion, illuminates the choice to speak of “another country”
in § 1231(b)(2). A different cross-reference within the stat-
ute confirms the reading that all step-three choices are sub-
ject to an acceptance requirement. Jama argues that sub-
paragraph (D), laying out step two, contains an acceptance
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requirement that in most cases the Government will be able
to circumvent under the Court’s interpretation of subpara-
graphs (E)(i)–(vi) as lacking any such requirement.8 The
point is well taken.

Subparagraph (D) provides that if an alien is not removed
to the country designated at step one, the Secretary “shall
[at step two] remove the alien to a country of which the alien
is a subject, national, or citizen unless the government of the
country” is unwilling to accept the alien or fails to inform
the Secretary within a certain time that it is willing.
§ 1231(b)(2)(D). On the Court’s reading of subparagraph (E),
however, anytime an alien’s country of citizenship (the desig-
nee at step two) is the same as his country of birth (a possible
designee at step three, under subparagraph (E)(iv)), the
country’s refusal to accept the alien, precluding removal at
step two, will be made irrelevant as the Government goes to
step three and removes to that country under subparagraph
(E)(iv). This route to circumvention will likewise be open
to the Government whenever, as will almost always be the
case, an alien’s country of citizenship is also described in one
of the other clauses of subparagraph (E). If an alien, for
example, resided in his country of citizenship at any time
prior to his arrival in the United States (as is undoubtedly
true in virtually every case), the Government could get
around the acceptance requirement of subparagraph (D) by
removing him at step three: under clause (i) if he came di-
rectly from his country of citizenship or clause (iii) if he came
by way of another country or countries.9

8 The Government contends that subparagraph (D) actually contains
no acceptance requirement, but as discussed below this argument is
untenable.

9 The Court misses the point in saying that “it will not always be true”
that “the country the [Secretary] selects at step three . . . also [is] the
country of citizenship . . . .” Ante, at 346 (emphasis deleted). The point
is not that under the Court’s reading the Government will necessarily
select a country at step three that allows it to circumvent the step-two
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The Court’s attempt to deflect this objection, like its at-
tempt to deflect the pre-1996 consensus, runs into a mistake.
As the Court inaccurately characterizes Jama’s argument, he
contends that reading a general acceptance requirement out
of subparagraph (E) would permit circumvention of the ac-
ceptance requirement in “subparagraph (A) or (D).” Ante,
at 346. The Court then goes on to answer the argument
as thus restated by (correctly) pointing out that there is no
unconditional acceptance requirement at every stage before
step three; this is so because subparagraph (A) imposes no
absolute acceptance requirement at step one. Instead, sub-
paragraph (C) provides that the Government “may,” but
need not, refrain from deporting an alien to his country des-
ignated at step one if that country is unwilling to accept
him. Ante, at 346–347.

But the acceptance provision governing subparagraph
(A) (step one) is beside the point. Jama’s argument rests
not on some common feature of “subparagraph[s] (A) [and]
(D),” ante, at 346, but on the text of subparagraph (D), that
is, on step two alone. He argues that the Government’s
power under that step is subject to an acceptance require-
ment, which the Government’s reading would allow it to
skirt.10

acceptance requirement, but rather that it will always, or almost always,
have the option to do so.

Here again, as with the Court’s four-step interpretation of the statute,
see supra, at 353, n. 2, not even the Government can subscribe to the
Court’s view, instead acknowledging forthrightly that in all or almost all
cases, the alien’s country of nationality will also be described in one of the
clauses of subparagraph (E). Tr. of Oral Arg. 47 (“[T]he state of national-
ity is . . . always or virtually always going to be covered [in subparagraph
(E)] because [the clauses of that subparagraph] include country of birth,
country from which the alien departed to enter the United States, country
in which he previously resided, country . . . that exercises sovereignty
over the country in which he was born”).

10 This is the argument in Jama’s brief: “This proposed interpretation of
the removal statute, by which the [Government] can avoid the explicit
acceptance requirement of step two by removing the alien to the same
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As for the argument that Jama actually makes about the
step-two acceptance requirement, the Court says only that it
“need not resolve whether subparagraph (D)” contains such a
requirement. Ante, at 347, n. 7. But that is precisely what
we do need to resolve, for if step two does contain an accept-
ance requirement, then the Court’s interpretation allows the
Government to evade it in nearly if not actually all cases,
simply by proceeding to step three. All the Court can mus-
ter in response to Jama’s actual argument (an argument it
ascribes to me) is the statement that “other [unnamed] fac-
tors suffice to refute the dissent’s more limited contention.”
Ibid.

The Government at least joins issue with Jama, when it
claims step two has no acceptance requirement to evade.

country without acceptance in step three, . . . would make the second step
of the statute, which requires acceptance by the government of which the
alien is a subject, national, or citizen, superfluous and thus would violate
a basic principle of statutory construction. As the district court ob-
served, ‘a removable alien will almost invariably be a “subject, national, or
citizen” of the country in which he was born. As a result, the acceptance
requirement of § 1231(b)(2)(D) is easily circumvented by § 1231(b)(2)(E)(iv)
if the latter clause is read not to require acceptance.’ ” Brief for Peti-
tioner 27 (citation omitted); see also id., at 28 (“The Ninth Circuit relied
in part on this [circumvention] argument in ruling that the acceptance
requirement also applies in step three. It noted that if respondent’s inter-
pretation were upheld, then even though a government has actually re-
fused acceptance of a removable person in step two, the person could be
airdropped surreptitiously into that same country if it met the require-
ments of one of the subparts [of step three]” (second alteration in original;
internal quotation marks omitted)).

The Court responds by pointing to the heading for a different section of
Jama’s brief and to isolated statements that appear in still other sections.
Ante, at 345, n. 6. But the most the Court could say based on these
references is that Jama advances alternative challenges: first that accept-
ance is required at every step (in which case it should be required in
subparagraphs (E)(i)–(vi)) and second that acceptance is at least required
at step two, in which case the Government’s interpretation allows the
step-two acceptance requirement to be circumvented. Parties making al-
ternative arguments do not forfeit either one, yet the Court ignores Jama’s
second argument.
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The Government says that subparagraph (D) imposes the ac-
ceptance condition only on the Secretary’s mandate to re-
move to the country of citizenship; it does not so condition
the Secretary’s discretionary authority. When acceptance is
not forthcoming, the Government insists, the Secretary still
has discretion to do what is merely no longer obligatory.
But for at least two reasons, this reading is unsound.

The first is the textual contrast between steps one and
two. As noted, subparagraph (C) can be read to give the
Government express permission to ignore at step one a coun-
try’s refusal to accept an alien: “The [Secretary] may disre-
gard [an alien’s] designation [of a country] if . . . the govern-
ment of the country is not willing to accept the alien . . . .”
§ 1231(b)(2)(C). No such express grant of discretion appears
in subparagraph (D), which provides that at step two, “the
[Secretary] shall remove the alien to a country of [citizenship]
unless the government of the country . . . is not willing to
accept the alien . . . .” § 1231(b)(2)(D). The first of these
ostensibly gives authority supplemented with discretion in
the event that the acceptance condition is not satisfied; the
second gives authority only if the acceptance condition is sat-
isfied. The discretionary sounding language governing step
one tends to show that Congress knew how to preserve the
discretion to act in disregard of a country’s nonacceptance;
since it omitted any such provision suggesting discretion just
a few lines later in subparagraph (D), the better inference is
that Congress had no intent to allow the Government to ig-
nore at step two a failure to accept by an alien’s country of
citizenship.11 Once again in this case, then, drafting differ-

11 Both the Court and the Government rely on such reasoning in another
context, contending that because other parts of § 1231(b)(2) contain ex-
press acceptance requirements, no such requirement should be deemed to
attach to subparagraphs (E)(i)–(vi). Ante, at 341 (“[O]ur reluctance [to
imply an acceptance requirement] is even greater when Congress has
shown elsewhere in the same statute that it knows how to make such a
requirement manifest”); Brief for Respondent 13 (“[T]he express refer-
ences to acceptance in other parts of Section 1231(b)(2) simply highlight
the absence of any such reference in Section 1231(b)(2)(E)(i)–(vi)”). As I
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ences between provisions that address a similar subject may
fairly be read to express differences in congressional intent.

The second reason to reject the Government’s position fol-
lows from the text of the predecessor statute, which clearly
provided that when acceptance was not forthcoming at step
two, the Government had to move on to step three. The
relevant language of the prior version (a version that con-
sisted of one paragraph instead of the current five subpara-
graphs) read:

“If the government of [the] country [of citizenship] fails
finally to advise the Attorney General or the alien
within three months . . . whether that government will
or will not accept such alien into its territory, then such
deportation shall be directed by the Attorney General
within his discretion and without necessarily giving any
priority or preference because of their order as herein
set forth [to one of the countries now listed in subpara-
graph (E)].” Immigration and Nationality Act of 1952,
§ 243(a), 66 Stat. 212.

Under this statute, the Government obviously lacked the dis-
cretion it now claims, of removing an alien at step two with-
out the consent of the country of citizenship. This is sig-
nificant for our purposes because, as already mentioned, two
House Reports on the bill that transformed the old law into
the new one indicate that no substantive changes were in-

have discussed, of course, the Court’s and the Government’s application of
this reasoning is misguided because the phrasing of subparagraph (E)(vii)
expressly (through its use of the word “another”) attaches an acceptance
requirement to clauses (i)–(vi).

Notably, the Court embraces precisely the opposite reasoning elsewhere
in its opinion, stating that the discretion given to the Secretary in subpar-
agraph (E)(vii) “accords with the similar flexibility to pass over inappropri-
ate countries that the statute gives the [Secretary] at the other steps . . . .”
Ante, at 344. Why the Court is willing to find an implied grant of flexibil-
ity in subparagraph (D) even though “Congress has shown elsewhere in
the same statute that it knows how to make such a [grant] manifest,” ante,
at 341, is something of a mystery.



543US2 Unit: $U15 [03-16-07 06:52:30] PAGES PGT: OPLG

368 JAMA v. IMMIGRATION AND CUSTOMS ENFORCEMENT

Souter, J., dissenting

tended. See supra, at 358. Given this documented intent,
together with the absence of any contrary indication in the
text or legislative history, the current version should be read
as its predecessor was. See Koons Buick Pontiac GMC,
Inc. v. Nigh, ante, at 63 (rejecting an asserted substan-
tive change because of “scant indication” that Congress in-
tended it).

In sum, subparagraph (D) provides no authority to remove
at step two without the consent of the country of citizenship.
Jama is consequently correct that unless all of the options at
step three are read as being subject to the same consent
requirement, the requirement at step two will be nullified.

III

At the last ditch, the Court asserts that Jama’s position
would “abridge th[e] exercise of executive judgment,” ante,
at 344, and “run counter to our customary policy of deference
to the President in matters of foreign affairs,” ante, at 348.
The Government similarly contends (throughout its brief)
that Jama’s approach would improperly limit the discretion
of the Executive Branch. E. g., Brief for Respondent 13
(“[C]onstruing Section 1231(b)(2)(E)(i)–(vi) not to require ac-
ceptance preserves the traditional authority of the Executive
Branch to make case-by-case judgments in matters involving
foreign relations”). But here Congress itself has signifi-
cantly limited executive discretion by establishing a detailed
scheme that the Executive must follow in removing aliens.
This of course is entirely appropriate, since it is to Congress
that the Constitution gives authority over aliens. Art. I,
§ 8, cl. 4; see also, e. g., INS v. Chadha, 462 U. S. 919, 940
(1983) (“The plenary authority of Congress over aliens under
Art. I, § 8, cl. 4, is not open to question”). Talk of judicial
deference to the Executive in matters of foreign affairs, then,
obscures the nature of our task here, which is to say not how
much discretion we think the Executive ought to have, but
how much discretion Congress has chosen to give it.
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* * *

I would reverse the judgment of the Court of Appeals.

APPENDIX TO OPINION OF SOUTER, J.

Paragraph (1) of 8 U. S. C. § 1231(b) reads as follows:

“(1) Aliens arriving at the United States.
“Subject to paragraph (3)—

“(A) In general
“Except as provided by subparagraphs (B) and (C), an

alien who arrives at the United States and with respect
to whom proceedings under section [240] were initiated
at the time of such alien’s arrival shall be removed to
the country in which the alien boarded the vessel or air-
craft on which the alien arrived in the United States.
“(B) Travel from contiguous territory

“If the alien boarded the vessel or aircraft on which
the alien arrived in the United States in a foreign terri-
tory contiguous to the United States, an island adjacent
to the United States, or an island adjacent to a foreign
territory contiguous to the United States, and the alien
is not a native, citizen, subject, or national of, or does
not reside in, the territory or island, removal shall be to
the country in which the alien boarded the vessel that
transported the alien to the territory or island.
“(C) Alternative countries

“If the government of the country designated in sub-
paragraph (A) or (B) is unwilling to accept the alien into
that country’s territory, removal shall be to any of
the following countries, as directed by the Attorney
General:

“(i) The country of which the alien is a citizen, sub-
ject, or national.

“(ii) The country in which the alien was born.
“(iii) The country in which the alien has a residence.
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“(iv) A country with a government that will accept
the alien into the country’s territory if removal to each
country described in a previous clause of this subpara-
graph is impracticable, inadvisable, or impossible.”
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CLARK, FIELD OFFICE DIRECTOR, SEATTLE,
IMMIGRATION AND CUSTOMS ENFORCE-

MENT, et al. v. MARTINEZ

certiorari to the united states court of appeals for
the ninth circuit

No. 03–878. Argued October 13, 2004—Decided January 12, 2005*

If an alien is found inadmissible and ordered removed, the Secretary of
Homeland Security (Secretary) ordinarily must remove the alien from
the country within 90 days. 8 U. S. C. § 1231(a)(1)(A). Here, Martinez,
respondent in No. 03–878, and Benitez, petitioner in No. 03–7434, Cuban
nationals who are both inadmissible under § 1182, were ordered re-
moved, but were detained beyond the 90-day removal period. Each
filed a habeas corpus petition challenging his continued detention. In
Martinez’s case, the District Court found that removal was not reason-
ably foreseeable and ordered that Martinez be released under appro-
priate conditions. The Ninth Circuit affirmed. In Benitez’s case, the
District Court also accepted that removal would not occur in the fore-
seeable future, but nonetheless denied the petition. The Eleventh Cir-
cuit affirmed.

Held:
1. Under § 1231(a)(6), the Secretary may detain inadmissible aliens

beyond the 90-day removal period, but only for so long as is reasonably
necessary to achieve removal. Section 1231(a)(6)’s operative language,
“may be detained beyond the removal period,” applies equally to all
aliens that are its subject, whether or not those aliens have been ad-
mitted to the country. In Zadvydas v. Davis, 533 U. S. 678, this Court
interpreted § 1231(a)(6) to authorize the detention of aliens who have
been admitted to the country only as long as “reasonably necessary” to
effectuate their removal. Id., at 689, 699. This interpretation must
apply to inadmissible aliens as well. Even if the statutory purpose and
constitutional concerns influencing the Zadvydas construction are not
present for inadmissible aliens, that cannot justify giving the same stat-
utory text a different meaning depending on the characteristics of the
aliens involved. Crowell v. Benson, 285 U. S. 22, Raygor v. Regents of
Univ. of Minn., 534 U. S. 533, and Jinks v. Richland County, 538 U. S.

*Together with No. 03–7434, Benitez v. Rozos, Field Office Director,
Miami, Immigration and Customs Enforcement, on certiorari to the
United States Court of Appeals for the Eleventh Circuit.



543US2 Unit: $U16 [03-07-07 14:08:44] PAGES PGT: OPIN

372 CLARK v. MARTINEZ

Syllabus

456, distinguished. Moreover, contrary to the Government’s argument,
nothing in Zadvydas indicates that § 1231(a)(6) authorizes detention
until it approaches constitutional limits. Nor does § 1182(d)(5) inde-
pendently authorize continued detention of these aliens. Pp. 377–386.

2. In Zadvydas, the Court further held that the presumptive period
during which an alien’s detention is reasonably necessary to effectuate
removal is six months, and that he must be conditionally released after
that time if he can demonstrate that there is “no significant likelihood of
removal in the reasonably foreseeable future.” 533 U. S., at 701. The
Government having suggested no reason that the time reasonably nec-
essary for removal is longer for an inadmissible alien, this same 6-month
presumptive detention period applies in these cases. Because both
Martinez and Benitez were detained well beyond six months after their
removal orders became final, the Government has brought forward noth-
ing to indicate that a substantial likelihood of removal subsists, and the
District Court in each case has determined that removal to Cuba is not
reasonably foreseeable, the habeas petitions should have been granted.
Pp. 386–387.

No. 03–878, affirmed; No. 03–7434, 337 F. 3d 1289, reversed; and both
cases remanded.

Scalia, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined.
O’Connor, J., filed a concurring opinion, post, p. 387. Thomas, J., filed
a dissenting opinion, in which Rehnquist, C. J., joined as to Part I–A,
post, p. 388.

Deputy Solicitor General Kneedler argued the cause for
petitioners in No. 03–878 and respondent in No. 03–7434.
With him on the briefs were Acting Solicitor General Clem-
ent, former Solicitor General Olson, Assistant Attorney
General Keisler, Patricia A. Millett, and Donald E. Keener.

Christine Stebbins Dahl, by appointment of the Court, 541
U. S. 986, argued the cause for respondent in No. 03–878.
With her on the brief was Stephen R. Sady.

John S. Mills, by appointment of the Court, 541 U. S. 1084,
argued the cause for petitioner in No. 03–7434. With him
on the briefs were Tracy S. Carlin and Rebecca B. Creed.†

†Briefs of amici curiae urging reversal in No. 03–7434 were filed for
the American Bar Association by Dennis W. Archer, John J. Gibbons, Law-
rence S. Lustberg, Jonathan L. Hafetz, and Philip G. Gallagher; for the
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Justice Scalia delivered the opinion of the Court.

An alien arriving in the United States must be inspected
by an immigration official, 66 Stat. 198, as amended, 8 U. S. C.
§ 1225(a)(3), and, unless he is found “clearly and beyond a
doubt entitled to be admitted,” must generally undergo
removal proceedings to determine admissibility, § 1225(b)
(2)(A). Meanwhile the alien may be detained, subject to
the Secretary’s discretionary authority to parole him into
the country. See § 1182(d)(5); 8 CFR § 212.5 (2004). If, at
the conclusion of removal proceedings, the alien is deter-
mined to be inadmissible and ordered removed, the law pro-
vides that the Secretary of Homeland Security “shall remove
the alien from the United States within a period of 90 days,”
8 U. S. C. § 1231(a)(1)(A). These cases concern the Secre-
tary’s authority to continue to detain an inadmissible alien
subject to a removal order after the 90-day removal period
has elapsed.

American Civil Liberties Union by Judy Rabinovitz, Lucas Guttentag,
Steven R. Shapiro, Paul A. Engelmayer, and David Sapir Lesser; for the
American Immigration Law Foundation Legal Action Center et al. by
George E. Quillin, G. Michael Halfenger, and Michael D. Leffel; for the
Florida Immigrant Advocacy Center et al. by Stephen F. Hanlon; for the
Lawyers Committee for Human Rights et al. by Steven E. Fineman, Bill
Lann Lee, and Deborah Pearlstein; for Legal and Service Organizations
by Joseph F. Tringali; for the North Carolina Justice and Community
Development Center by James E. Coleman, Jr.; and for Regina Germain
et al. by David J. Bodney.

Daniel J. Popeo and Richard A. Samp filed a brief for the Washington
Legal Foundation et al. as amici curiae urging affirmance in No. 03–7434
and reversal in No. 03–878.

Briefs of amici curiae urging affirmance in No. 03–878 were filed for
the Cuban American Bar Association et al. by Catherine E. Stetson, Wil-
liam H. Johnson, and Gilbert Paul Carrasco; for National Refugee Reset-
tlement and Advocacy Organizations by Peter M. Friedman; for Religious
Organizations by Isabelle M. Carrillo; and for Stuart E. Eizenstat et al.
by David H. Remes.

Jonathan J. Ross and Melford O. Cleveland filed a brief for Law Profes-
sors as amici curiae in No. 03–7434.
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I

Sergio Suarez Martinez (respondent in No. 03–878) and
Daniel Benitez (petitioner in No. 03–7434) arrived in the
United States from Cuba in June 1980 as part of the Mariel
boatlift, see Palma v. Verdeyen, 676 F. 2d 100, 101 (CA4
1982) (describing circumstances of Mariel boatlift), and were
paroled into the country pursuant to the Attorney General’s
authority under 8 U. S. C. § 1182(d)(5).1 See Pet. for Cert. in
No. 03–878, p. 7; Benitez v. Wallis, 337 F. 3d 1289, 1290 (CA11
2003). Until 1996, federal law permitted Cubans who were
paroled into the United States to adjust their status to that
of lawful permanent resident after one year. See Cuban
Refugee Adjustment Act, 80 Stat. 1161, as amended, notes
following 8 U. S. C. § 1255. Neither Martinez nor Benitez
qualified for this adjustment, however, because, by the time
they applied, both men had become inadmissible because of
prior criminal convictions in the United States. When Mar-
tinez sought adjustment in 1991, he had been convicted of
assault with a deadly weapon in Rhode Island and burglary
in California, Pet. for Cert. in No. 03–878, at 7; when Benitez
sought adjustment in 1985, he had been convicted of grand
theft in Florida, 337 F. 3d, at 1290. Both men were con-
victed of additional felonies after their adjustment applica-
tions were denied: Martinez of petty theft with a prior con-
viction (1996), assault with a deadly weapon (1998), and
attempted oral copulation by force (1999), see Pet. for Cert.
in No. 03–878, at 7–8; Benitez of two counts of armed rob-
bery, armed burglary of a conveyance, armed burglary of a
structure, aggravated battery, carrying a concealed firearm,

1 The authorities described herein as having been exercised by the At-
torney General and the Immigration and Naturalization Service (INS)
now reside in the Secretary of Homeland Security (hereinafter Secretary)
and divisions of his Department (Bureau of Immigration and Customs En-
forcement and Bureau of Citizenship and Immigration Services). See
Homeland Security Act of 2002, §§ 441(2), 442(a)(3), 451(b), 116 Stat. 2192,
2193, 2196, 6 U. S. C. §§ 251(2), 252(a)(3), 271(b) (2000 ed., Supp. II).



543US2 Unit: $U16 [03-07-07 14:08:44] PAGES PGT: OPIN

375Cite as: 543 U. S. 371 (2005)

Opinion of the Court

unlawful possession of a firearm while engaged in a criminal
offense, and unlawful possession, sale, or delivery of a fire-
arm with an altered serial number (1993), see 337 F. 3d, at
1290–1291.

The Attorney General revoked Martinez’s parole in De-
cember 2000. Martinez was taken into custody by the INS,
and removal proceedings were commenced against him.
Pet. for Cert. in No. 03–878, at 8. An Immigration Judge
found him inadmissible by reason of his prior convic-
tions, § 1182(a)(2)(B), and lack of sufficient documentation,
§ 1182(a)(7)(A)(i)(I), and ordered him removed to Cuba.
Martinez did not appeal. Pet. for Cert. in No. 03–878, at 8.
The INS continued to detain him after expiration of the 90-
day removal period, and he remained in custody until he was
released pursuant to the District Court order that was af-
firmed by the Court of Appeals’ decision on review here.
Id., at 9.

Benitez’s parole was revoked in 1993 (shortly after he was
imprisoned for his convictions of that year), and the INS im-
mediately initiated removal proceedings against him. In
December 1994, an Immigration Judge determined Beni-
tez to be excludable and ordered him deported under
§§ 1182(a)(2)(B) and 1182(a)(7)(A)(i)(I) (1994 ed. and Supp.
V).2 337 F. 3d, at 1291. Benitez did not seek further re-
view. At the completion of his state prison term, the INS
took him into custody for removal, and he continued in cus-
tody after expiration of the 90-day removal period. Ibid.
In September 2003, Benitez received notification that he was
eligible for parole, contingent on his completion of a drug-

2 Before the enactment of the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996 (IIRIRA), 110 Stat. 3009–546, aliens ineli-
gible to enter the country were denominated “excludable” and ordered
“deported.” 8 U. S. C. §§ 1182(a), 1251(a)(1)(A) (1994 ed.); see Landon v.
Plasencia, 459 U. S. 21, 25–26 (1982). Post-IIRIRA, such aliens are said
to be “inadmissible” and held to be “removable.” 8 U. S. C. §§ 1182(a),
1229a(e)(2) (2000 ed.).
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abuse treatment program. Letter from Paul D. Clement,
Acting Solicitor General, to William K. Suter, Clerk of Court,
1 (Nov. 3, 2004). Benitez completed the program while his
case was pending before this Court, and shortly after com-
pletion was paroled for a period of one year. Ibid. On
October 15, 2004, two days after argument in this Court,
Benitez was released from custody to sponsoring family
members.3 Id., at 2.

Both aliens filed a petition for a writ of habeas corpus
under 28 U. S. C. § 2241 to challenge their detention beyond
the 90-day removal period. In Martinez’s case, the District
Court for the District of Oregon accepted that removal was
not reasonably foreseeable, and ordered the INS to release
Martinez under conditions that the INS believed appro-
priate. Martinez v. Smith, No. CV 02–972–PA (Oct. 30,
2002), App. to Pet. for Cert. in No. 03–878, p. 2a. The Court
of Appeals for the Ninth Circuit summarily affirmed, citing
its decision in Xi v. INS, 298 F. 3d 832 (2002). Martinez
v. Ashcroft, No. 03–35053 (Aug. 18, 2003), App. to Pet. for
Cert. in No. 03–878, at 1a. In Benitez’s case, the District
Court for the Northern District of Florida also concluded
that removal would not occur in the “foreseeable future,”
but nonetheless denied the petition. Benitez v. Wallis,
Case No. 5:02cv19 MMP (July 11, 2002), pp. 2, 4, App. in

3 Despite Benitez’s release on a 1-year parole, this case continues to pre-
sent a live case or controversy. If Benitez is correct, as his suit contends,
that the Government lacks the authority to continue to detain him, he
would have to be released, and could not be taken back into custody unless
he violated the conditions of release (in which case detention would be
authorized by § 1253), or his detention became necessary to effectuate his
removal (in which case detention would once again be authorized by
§ 1231(a)(6)). His current release, however, is not only limited to one year,
but subject to the Secretary’s discretionary authority to terminate. See
8 CFR § 212.12(h) (2004) (preserving discretion to revoke parole). Thus,
Benitez “continue[s] to have a personal stake in the outcome” of his peti-
tion. Lewis v. Continental Bank Corp., 494 U. S. 472, 477–478 (1990) (in-
ternal quotation marks omitted).
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No. 03–7434, pp. 45, 48. The Court of Appeals for the Elev-
enth Circuit affirmed, agreeing with the dissent in Xi. 337
F. 3d 1289 (2003). We granted certiorari in both cases.
Benitez v. Mata, 540 U. S. 1147 (2004); Crawford v. Marti-
nez, 540 U. S. 1217 (2004).

II

Title 8 U. S. C. § 1231(a)(6) provides, in relevant part, as
follows:

“An alien ordered removed who is inadmissible under
section 1182 of this title, removable under section
1227(a)(1)(C), 1227(a)(2), or 1227(a)(4) of this title or who
has been determined by the [Secretary] to be a risk to
the community or unlikely to comply with the order of
removal, may be detained beyond the removal period
and, if released, shall be subject to the terms of supervi-
sion in paragraph (3).”

By its terms, this provision applies to three categories of
aliens: (1) those ordered removed who are inadmissible under
§ 1182, (2) those ordered removed who are removable under
§ 1227(a)(1)(C), § 1227(a)(2), or § 1227(a)(4), and (3) those or-
dered removed whom the Secretary determines to be either
a risk to the community or a flight risk. In Zadvydas v.
Davis, 533 U. S. 678 (2001), the Court interpreted this provi-
sion to authorize the Attorney General (now the Secretary)
to detain aliens in the second category only as long as “rea-
sonably necessary” to remove them from the country. Id.,
at 689, 699. The statute’s use of “may,” the Court said, “sug-
gests discretion,” but “not necessarily . . . unlimited discre-
tion. In that respect the word ‘may’ is ambiguous.” Id., at
697. In light of that perceived ambiguity and the “serious
constitutional threat” the Court believed to be posed by in-
definite detention of aliens who had been admitted to the
country, id., at 699, the Court interpreted the statute to per-
mit only detention that is related to the statute’s “basic pur-
pose [of] effectuating an alien’s removal,” id., at 696–699.
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“[O]nce removal is no longer reasonably foreseeable, contin-
ued detention is no longer authorized.” Id., at 699. The
Court further held that the presumptive period during which
the detention of an alien is reasonably necessary to effectu-
ate his removal is six months; after that, the alien is eligible
for conditional release if he can demonstrate that there is
“no significant likelihood of removal in the reasonably fore-
seeable future.” Id., at 701.

The question presented by these cases, and the question
that evoked contradictory answers from the Ninth and Elev-
enth Circuits, is whether this construction of § 1231(a)(6) that
we applied to the second category of aliens covered by the
statute applies as well to the first—that is, to the category
of aliens “ordered removed who [are] inadmissible under
[§] 1182.” We think the answer must be yes. The opera-
tive language of § 1231(a)(6), “may be detained beyond the
removal period,” applies without differentiation to all three
categories of aliens that are its subject. To give these same
words a different meaning for each category would be to in-
vent a statute rather than interpret one. As the Court in
Zadvydas recognized, the statute can be construed “liter-
ally” to authorize indefinite detention, id., at 689, or (as the
Court ultimately held) it can be read to “suggest [less than]
unlimited discretion” to detain, id., at 697. It cannot, how-
ever, be interpreted to do both at the same time.

The dissent’s belief that Zadvydas compels this result
rests primarily on that case’s statement that “[a]liens who
have not yet gained initial admission to this country would
present a very different question,” id., at 682. See post, at
390, 393 (opinion of Thomas, J.). This mistakes the reserva-
tion of a question with its answer. Neither the opinion of
the Court nor the dissent in Zadvydas so much as hints that
the Court adopted the novel interpretation of § 1231(a)(6)
proposed by today’s dissent. The opinion in that case con-
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sidered whether § 1231(a)(6) permitted the Government to
detain removable aliens indefinitely; relying on ambiguities
in the statutory text and the canon that statutes should be
interpreted to avoid constitutional doubts, the opinion held
that it did not. Despite the dissent’s repeated claims that
§ 1231(a)(6) could not be given a different reading for inad-
missible aliens, see Zadvydas, supra, at 710, 716–717 (opinion
of Kennedy, J.), the Court refused to decide that question—
the question we answer today. It is indeed different from
the question decided in Zadvydas, but because the statutory
text provides for no distinction between admitted and nonad-
mitted aliens, we find that it results in the same answer.4

The dissent’s contention that our reading of Zadvydas is
“implausible,” post, at 389, is hard to reconcile with the fact
that it is the identical reading espoused by the Zadvydas
dissenters, who included the author of today’s dissent.
Worse still, what the Zadvydas dissent did find “not . . .
plausible” was precisely the reading adopted by today’s
dissent:

“[T]he majority’s logic might be that inadmissible and
removable aliens can be treated differently. Yet it is
not a plausible construction of § 1231(a)(6) to imply a
time limit as to one class but not to another. The text
does not admit of this possibility. As a result, it is dif-
ficult to see why ‘[a]liens who have not yet gained initial
admission to this country would present a very differ-

4 The dissent is quite wrong in saying, post, at 390, that the Zadvydas
Court’s belief that § 1231(a)(6) did not apply to all aliens is evidenced by
its statement that it did not “consider terrorism or other special circum-
stances where special arguments might be made for forms of preventive
detention,” 533 U. S., at 696. The Court’s interpretation of § 1231(a)(6)
did not affect the detention of alien terrorists for the simple reason that
sustained detention of alien terrorists is a “special arrangement” author-
ized by a different statutory provision, 8 U. S. C. § 1537(b)(2)(C). See
Zadvydas, supra, at 697.
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ent question.’ ” 533 U. S., at 710–711 (opinion of Ken-
nedy, J.).

The Zadvydas dissent later concluded that the release of
“Mariel Cubans and other illegal, inadmissible aliens . . .
would seem a necessary consequence of the majority’s con-
struction of the statute.” Id., at 717 (emphasis added).
Tellingly, the Zadvydas majority did not negate either
charge.

The Government, joined by the dissent, argues that the
statutory purpose and the constitutional concerns that influ-
enced our statutory construction in Zadvydas are not pres-
ent for aliens, such as Martinez and Benitez, who have not
been admitted to the United States. Be that as it may, it
cannot justify giving the same detention provision a differ-
ent meaning when such aliens are involved. It is not at all
unusual to give a statute’s ambiguous language a limiting
construction called for by one of the statute’s applications,
even though other of the statute’s applications, standing
alone, would not support the same limitation. The lowest
common denominator, as it were, must govern. See, e. g.,
Leocal v. Ashcroft, ante, at 11–12, n. 8 (explaining that, if a
statute has criminal applications, “the rule of lenity applies”
to the Court’s interpretation of the statute even in immigra-
tion cases “[b]ecause we must interpret the statute consist-
ently, whether we encounter its application in a criminal or
noncriminal context”); United States v. Thompson/Center
Arms Co., 504 U. S. 505, 517–518, and n. 10 (1992) (plurality
opinion) (employing the rule of lenity to interpret “a tax
statute . . . in a civil setting” because the statute “has crimi-
nal applications”); id., at 519 (Scalia, J., concurring in judg-
ment) (also invoking the rule of lenity). In other words,
when deciding which of two plausible statutory constructions
to adopt, a court must consider the necessary consequences
of its choice. If one of them would raise a multitude of con-
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stitutional problems, the other should prevail—whether or
not those constitutional problems pertain to the particular
litigant before the Court.5

The dissent takes issue with this maxim of statutory con-
struction on the ground that it allows litigants to “attack
statutes as constitutionally invalid based on constitutional
doubts concerning other litigants or factual circumstances”
and thereby to effect an “end run around black-letter consti-
tutional doctrine governing facial and as-applied constitu-
tional challenges.” Post, at 396. This accusation miscon-
ceives—and fundamentally so—the role played by the canon
of constitutional avoidance in statutory interpretation. The
canon is not a method of adjudicating constitutional ques-
tions by other means. See, e. g., NLRB v. Catholic Bishop
of Chicago, 440 U. S. 490, 502 (1979) (refusing to engage in
extended analysis in the process of applying the avoidance
canon “as we would were we considering the constitutional
issue”); see also Vermeule, Saving Constructions, 85 Geo.
L. J. 1945, 1960–1961 (1997) (providing examples of cases
where the Court construed a statute narrowly to avoid a
constitutional question ultimately resolved in favor of the
broader reading). Indeed, one of the canon’s chief justifica-
tions is that it allows courts to avoid the decision of consti-
tutional questions. It is a tool for choosing between com-
peting plausible interpretations of a statutory text, resting
on the reasonable presumption that Congress did not intend
the alternative which raises serious constitutional doubts.

5 Contrary to the dissent’s contentions, post, at 394, our decision in Sali-
nas v. United States, 522 U. S. 52 (1997), is perfectly consistent with this
principle of construction. In Salinas, the Court rejected the petitioner’s
invocation of the avoidance canon because the text of the statute was “un-
ambiguous on the point under consideration.” Id., at 60. For this rea-
son, the Court squarely addressed and rejected any argument that the
statute was unconstitutional as applied to the petitioner. Id., at 61 (hold-
ing that, under the construction adopted by the Court, “the statute is
constitutional as applied in this case”).
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See Rust v. Sullivan, 500 U. S. 173, 191 (1991); Edward J.
DeBartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575 (1988). The canon is thus
a means of giving effect to congressional intent, not of sub-
verting it. And when a litigant invokes the canon of avoid-
ance, he is not attempting to vindicate the constitutional
rights of others, as the dissent believes; he seeks to vindicate
his own statutory rights. We find little to recommend the
novel interpretive approach advocated by the dissent, which
would render every statute a chameleon, its meaning subject
to change depending on the presence or absence of constitu-
tional concerns in each individual case. Cf. Harris v. United
States, 536 U. S. 545, 556 (2002) (rejecting “a dynamic view
of statutory interpretation, under which the text might mean
one thing when enacted yet another if the prevailing view of
the Constitution later changed”).

In support of its contention that we can give § 1231(a)(6) a
different meaning when it is applied to nonadmitted aliens,
the Government relies most prominently upon our decision
in Crowell v. Benson, 285 U. S. 22 (1932). Brief for Petition-
ers in No. 03–878, p. 29; Brief for Respondent in No. 03–7434,
p. 29. That case involved a statutory provision that gave
the Deputy Commissioner of the United States Employees’
Compensation Commission “ ‘full power and authority to
hear and determine all questions in respect of ’ ” claims under
the Longshoremen’s and Harbor Workers’ Compensation
Act. 285 U. S., at 62. The question presented was whether
this provision precluded review of the Deputy Commission-
er’s determination that the claimant was an employee, and
hence covered by the Act. The Court held that, although
the statute could be read to bar judicial review altogether, it
was also susceptible of a narrower reading that permitted
judicial review of the fact of employment, which was an “es-
sential condition precedent to the right to make the claim.”
Ibid. The Court adopted the latter construction in order to
avoid serious constitutional questions that it believed would
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be raised by total preclusion of judicial review. Ibid. This
holding does not produce a statute that bears two different
meanings, depending on the presence or absence of a consti-
tutional question. Always, and as applied to all claimants,
it permits judicial review of the employment finding. What
corresponds to Crowell v. Benson’s holding that the fact of
employment is judicially reviewable is Zadvydas’s holding
that detention cannot be continued once removal is no longer
reasonably foreseeable—and like the one, the other applies
in all cases.

The dissent, on the other hand, relies on our recent cases
interpreting 28 U. S. C. § 1367(d). Raygor v. Regents of
Univ. of Minn., 534 U. S. 533 (2002), held that this provision
does not include, in its tolling of limitations periods, claims
against States that have not waived their immunity from suit
in federal court because the statutory language fails to make
“ ‘ “unmistakably clear,” ’ ” as it must in provisions subjecting
States to suit, that such States were covered. Id., at 543–
546. A subsequent decision, Jinks v. Richland County, 538
U. S. 456 (2003), held that the tolling provision does apply
to claims against political subdivisions of States, since the
requirement of the unmistakably clear statement did not
apply to those entities. Id., at 466. This progression of de-
cisions does not remotely establish that § 1367(d) has two
different meanings, equivalent to the unlimited-detention/
limited-detention meanings of § 1231(a)(6) urged upon us
here. They hold that the single and unchanging disposition
of § 1367(d) (the tolling of limitations periods) does not apply
to claims against States that have not consented to be sued
in federal court.6

6 The dissent concedes this is so but argues, post, at 393–394, that, be-
cause the Court reached this conclusion “only after analyzing whether the
constitutional doubts at issue in Raygor applied to the county defendant”
in Jinks, post, at 394, we must engage in the same quasi-constitutional
analysis here before applying the construction adopted in Zadvydas v.
Davis, 533 U. S. 678 (2001), to the aliens in these cases. This overlooks a
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We also reject the Government’s argument that, under
Zadvydas, § 1231(a)(6) “authorizes detention until it ap-
proaches constitutional limits.” Brief for Petitioners in
No. 03–878, at 27–28; Brief for Respondent in No. 03–7434,
at 27–28. The Government provides no citation to support
that description of the case—and none exists. Zadvydas did
not hold that the statute authorizes detention until it ap-
proaches constitutional limits; it held that, since interpreting
the statute to authorize indefinite detention (one plausible
reading) would approach constitutional limits, the statute
should be read (in line with the other plausible reading) to
authorize detention only for a period consistent with the pur-
pose of effectuating removal. 533 U. S., at 697–699. If we
were, as the Government seems to believe, free to “inter-
pret” statutes as becoming inoperative when they “approach
constitutional limits,” we would be able to spare ourselves
the necessity of ever finding a statute unconstitutional as
applied. And the doctrine that statutes should be construed
to contain substantive dispositions that do not raise constitu-
tional difficulty would be a thing of the past; no need for such
caution, since—whatever the substantive dispositions are—
they become inoperative when constitutional limits are “ap-

critical distinction between the question before the Court in Jinks and the
one before us today. In Jinks, the county could not claim the aid of
Raygor itself because Raygor held only that § 1367(d) did not include suits
against nonconsenting States; instead, the county argued by analogy to
Raygor that, absent a clear statement of congressional intent, § 1367(d)
should be construed not to include suits against political subdivisions of
States. And thus the Court in Jinks considered not whether Raygor’s
interpretation of § 1367(d) was directly controlling but whether the consti-
tutional concerns that justified the requirement of a clear statement in
Raygor applied as well in the case of counties. In the present cases, by
contrast, the aliens ask simply that the interpretation of § 1231(a)(6) an-
nounced in Zadvydas be applied to them. This question does not compel
us to compare analogous constitutional doubts; it simply requires that we
determine whether the statute construed by Zadvydas permits any dis-
tinction to be drawn between aliens who have been admitted and aliens
who have not.
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proached.” That is not the legal world we live in. The
canon of constitutional avoidance comes into play only when,
after the application of ordinary textual analysis, the statute
is found to be susceptible of more than one construction; and
the canon functions as a means of choosing between them.
See, e. g., Almendarez-Torres v. United States, 523 U. S. 224,
237–238 (1998); United States ex rel. Attorney General v.
Delaware & Hudson Co., 213 U. S. 366, 408 (1909). In
Zadvydas, it was the statute’s text read in light of its pur-
pose, not some implicit statutory command to avoid ap-
proaching constitutional limits, which produced the rule that
the Secretary may detain aliens only for the period reason-
ably necessary to bring about their removal. See 533 U. S.,
at 697–699.

In passing in its briefs, but more intensively at oral ar-
gument, the Government sought to justify its continued de-
tention of these aliens on the authority of § 1182(d)(5)(A).7

Even assuming that an alien who is subject to a final order
of removal is an “alien applying for admission” and therefore
eligible for parole under this provision, we find nothing in
this text that affirmatively authorizes detention, much less
indefinite detention. To the contrary, it provides that, when
parole is revoked, “the alien shall . . . be returned to the
custody from which he was paroled and thereafter his case
shall continue to be dealt with in the same manner as that
of any other applicant for admission.” Ibid. (emphasis

7 Section 1182(d)(5)(A) reads as follows:
“The [Secretary] may . . . in his discretion parole into the United States

temporarily under such conditions as he may prescribe only on a case-by-
case basis for urgent humanitarian reasons or significant public benefit
any alien applying for admission to the United States, but such parole of
such alien shall not be regarded as an admission of the alien and when the
purposes of such parole shall, in the opinion of the [Secretary], have been
served the alien shall forthwith return or be returned to the custody from
which he was paroled and thereafter his case shall continue to be dealt
with in the same manner as that of any other applicant for admission to
the United States.”
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added). The manner in which the case of any other appli-
cant would be “dealt with” beyond the 90-day removal pe-
riod is prescribed by § 1231(a)(6), which we interpreted in
Zadvydas and have interpreted above.

* * *

The Government fears that the security of our borders will
be compromised if it must release into the country inadmissi-
ble aliens who cannot be removed. If that is so, Congress
can attend to it.8 But for this Court to sanction indefinite
detention in the face of Zadvydas would establish within our
jurisprudence, beyond the power of Congress to remedy, the
dangerous principle that judges can give the same statutory
text different meanings in different cases.

Since the Government has suggested no reason why the
period of time reasonably necessary to effect removal is
longer for an inadmissible alien, the 6-month presumptive
detention period we prescribed in Zadvydas applies. See
533 U. S., at 699–701. Both Martinez and Benitez were de-
tained well beyond six months after their removal orders
became final. The Government having brought forward
nothing to indicate that a substantial likelihood of removal
subsists despite the passage of six months (indeed, it con-
cedes that it is no longer even involved in repatriation nego-
tiations with Cuba); and the District Court in each case hav-
ing determined that removal to Cuba is not reasonably
foreseeable; the petitions for habeas corpus should have been

8 That Congress has the capacity to do so is demonstrated by its reaction
to our decision in Zadvydas. Less than four months after the release of
our opinion, Congress enacted a statute which expressly authorized con-
tinued detention, for a period of six months beyond the removal period
(and renewable indefinitely), of any alien (1) whose removal is not reason-
ably foreseeable and (2) who presents a national security threat or has
been involved in terrorist activities. Uniting and Strengthening America
by Providing Appropriate Tools Required to Intercept and Obstruct Ter-
rorism Act of 2001 (USA PATRIOT ACT), § 412(a), 115 Stat. 350 (enacted
Oct. 26, 2001) (codified at 8 U. S. C. § 1226a(a)(6) (2000 ed., Supp. II)).
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granted. Accordingly, we affirm the judgment of the Ninth
Circuit, reverse the judgment of the Eleventh Circuit, and
remand both cases for proceedings consistent with this
opinion.

It is so ordered.

Justice O’Connor, concurring.

I join the Court’s opinion. I write separately to empha-
size that, even under the current statutory scheme, it is pos-
sible for the Government to detain inadmissible aliens for
more than six months after they have been ordered removed.
For one thing, the 6-month presumption we described in
Zadvydas v. Davis, 533 U. S. 678 (2001), is just that—a pre-
sumption. The Court notes that the Government has not
suggested here any reason why it takes longer to effect re-
moval of inadmissible aliens than it does to effect removal of
other aliens. It is conceivable, however, that a longer period
is “reasonably necessary,” id., at 689, to effect removal of
inadmissible aliens as a class. If the Government shows
that to be true, then detention beyond six months will
be lawful within the meaning we ascribed to 8 U. S. C.
§ 1231(a)(6) in Zadvydas.

Moreover, the Government has other statutory means for
detaining aliens whose removal is not foreseeable and whose
presence poses security risks. Upon certifying that he has
“reasonable grounds to believe” an alien has engaged in cer-
tain terrorist or other dangerous activity specified by stat-
ute, 8 U. S. C. § 1226a(a)(3) (2000 ed., Supp. II), the Secretary
of Homeland Security may detain that alien for successive
6-month periods “if the release of the alien will threaten the
national security of the United States or the safety of the
community or any person,” § 1226a(a)(6).

Finally, any alien released as a result of today’s holding
remains subject to the conditions of supervised release. See
§ 1231(a)(3); 8 CFR § 241.5 (2004). And, if he fails to comply
with the conditions of release, he will be subject to crim-
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inal penalties—including further detention. See 8 U. S. C.
§ 1253(b); Zadvydas, supra, at 695 (“[W]e nowhere deny the
right of Congress . . . to subject [aliens] to supervision with
conditions when released from detention, or to incarcerate
them where appropriate for violations of those conditions”).

Justice Thomas, with whom The Chief Justice joins as
to Part I–A, dissenting.

Title 8 U. S. C. § 1231(a)(6) states that aliens whom the
Secretary of Homeland Security has ordered removed “may
be detained beyond the removal period.” Nevertheless, in
Zadvydas v. Davis, 533 U. S. 678 (2001), this Court construed
this provision “to contain an implicit ‘reasonable time’ limita-
tion” on the Secretary’s power to detain admitted aliens
“[b]ased on our conclusion that indefinite detention of” those
aliens “would raise serious constitutional concerns.” Id., at
682. “Aliens who have not yet gained initial admission to
this country,” the Court assured us, “would present a very
different question.” Ibid.

Today, the Court holds that this constitutional distinc-
tion—which “made all the difference” to the Zadvydas
Court, id., at 693—is actually irrelevant, because “[t]he oper-
ative language of § 1231(a)(6) . . . applies without differentia-
tion to all three categories of aliens that are its subject.”
Ante, at 378. While I wholeheartedly agree with the
Court’s fidelity to the text of § 1231(a)(6), the Court’s analysis
cannot be squared with Zadvydas. And even if it could be
so squared, Zadvydas was wrongly decided and should be
overruled. I respectfully dissent.

I

I begin by addressing the majority’s interpretation of
Zadvydas. The Court’s interpretation is not a fair reading
of that case. It is also not required by any sound principle
of statutory construction of which I am aware. To the con-
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trary, what drives the majority’s reading is a novel “lowest
common denominator” principle. Ante, at 380.

A

The majority’s reading of Zadvydas is implausible.
Zadvydas held that interpreting § 1231(a)(6) to authorize in-
definite detention of admitted aliens later found removable
would raise serious due process concerns. 533 U. S., at 690–
696. The Court therefore read the statute to permit the
Attorney General (now the Secretary of Homeland Security)
to detain admitted aliens only as long as reasonably neces-
sary to remove them from the country. Id., at 699.

The majority concedes that Zadvydas explicitly reserved
the question whether its statutory holding as to admitted
aliens applied equally to inadmissible aliens. Ante, at 379.
This reservation was front and center in Zadvydas. It ap-
peared in the introduction and is worth repeating in full:

“In these cases, we must decide whether [§ 1231(a)(6)]
authorizes the Attorney General to detain a removable
alien indefinitely beyond the removal period or only for
a period reasonably necessary to secure the alien’s re-
moval. We deal here with aliens who were admitted to
the United States but subsequently ordered removed.
Aliens who have not yet gained initial admission to
this country would present a very different question.
Based on our conclusion that indefinite detention of
aliens in the former category would raise serious consti-
tutional concerns, we construe the statute to contain an
implicit ‘reasonable time’ limitation, the application of
which is subject to federal-court review.” 533 U. S., at
682 (citation omitted; emphasis in original).

The Court reserved this question because the constitutional
questions raised by detaining inadmissible aliens are differ-
ent from those raised by detaining admitted aliens. It
stated that the detention period in § 1231(a)(6) was limited
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because it “read [the statute] in light of the Constitution’s
demands.” Id., at 689. And it repeatedly emphasized con-
stitutional distinctions among various groups of aliens, for
which § 1231(a)(6) makes no distinctions. See id., at 693–694
(noting the different constitutional considerations applicable
to inadmissible and admissible aliens); id., at 695 (noting that
“the cases before us [do not] require us to consider the politi-
cal branches’ authority to control entry into the United
States”); id., at 696 (noting that the opinion did not “consider
terrorism or other special circumstances where special argu-
ments might be made for forms of preventive detention and
for heightened deference to the judgments of the political
branches with respect to matters of national security”).

The majority’s reading of Zadvydas is inconsistent with
these qualifications. If it were true that Zadvydas’ inter-
pretation of § 1231(a)(6) applied to all aliens regardless of the
constitutional concerns involved in each case, then the ques-
tion of how § 1231(a)(6) applies to them would not be “very
different” depending on the alien before the Court. The
question would be trivial because the text of § 1231(a)(6)
plainly does not distinguish between admitted and nonad-
mitted aliens. There would also have been no need for the
Court to go out of its way to leave aside “terrorism or
other special circumstances,” ibid., or to disavow “consider-
[ation of] the political branches’ authority to control entry
into the United States,” id., at 695, for the construction the
majority extracts from Zadvydas would have applied across
the board, ibid. And the Court’s rationalization that its con-
struction would therefore “leave no unprotected spot in the
Nation’s armor,” id., at 695–696 (internal quotation marks
omitted), would have been incorrect. The constitutional dis-
tinctions that pervade Zadvydas are evidence that the “very
different” statutory question it reserved turned on them.

The Zadvydas Court thus tethered its reading of
§ 1231(a)(6) to the specific class of aliens before it. The term
this Court read into the statute was not simply a presump-
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tive 6-month period, but a presumptive 6-month period for
admitted aliens. Its reading of the statute “in light of the
Constitution’s demands,” id., at 689, that is, depended on the
constitutional considerations at work in “the cases before
[it],” id., at 695 (emphasis added). One would expect the
Court today, then, to follow the same two-step procedure it
employed in Zadvydas. It should first ask whether the stat-
ute is ambiguous and, if so, whether one of the possible inter-
pretations raises constitutional doubts as applied to respond-
ent Martinez and petitioner Benitez. Step one is dictated
by Zadvydas: Section 1231(a)(6) is not clear on whether it
permits indefinite detention. The Court should then move
to the second step and ask whether either of the statute’s
possible interpretations raises constitutional doubts as ap-
plied to Benitez and Martinez. If so, the Court would apply
avoidance to adopt the interpretation free from constitu-
tional doubt (as Zadvydas itself did).

The Court’s reasons for departing from this reading of
Zadvydas are unpersuasive. The Court says that its read-
ing is necessary to avoid “invent[ing] a statute rather than
interpret[ing] one,” ante, at 378; to preclude “giving the
same detention provision a different meaning” depending on
the aliens before the Court, ante, at 380 (emphasis in orig-
inal); and to forestall establishing “the dangerous princi-
ple that judges can give the same statutory text different
meanings in different cases,” ante, at 386. I agree that we
should adopt none of these principles, but this is no warrant
for the reading of Zadvydas that the majority advocates.
Zadvydas established a single and unchanging, if implausi-
ble, meaning of § 1231(a)(6): that the detention period author-
ized by § 1231(a)(6) depends not only on the circumstances
surrounding a removal, but also on the type of alien or-
dered removed.

I grant that this understanding of Zadvydas could result
in different detention periods for different classes of aliens—
indefinite detention for some, limited detention for others.
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But it does not follow that this reads the meaning of the
statute to “change” depending on the alien involved, any
more than the meaning of the statute could be said to
“change” simply because the time that is “reasonably neces-
sary to effect removal” may differ depending on the type of
alien involved, as both the Court’s opinion, ante, at 386, and
Justice O’Connor’s concurring opinion, ante, at 387, con-
cede it may. A statute’s sense is the same even if what it
requires depends on factual context.

In support of its reading of Zadvydas, the Court relies on
a statement in a dissent in Zadvydas that § 1231(a)(6) could
not be given a different reading for inadmissible aliens.
Ante, at 379–380 (citing 533 U. S., at 710–711, 717 (opinion of
Kennedy, J.)). That dissenting view, as the very quotation
the majority stresses demonstrates, rested on the dissent’s
premise that “it is not a plausible construction of § 1231(a)(6)
to imply a time limit as to one class but not to another.”
Id., at 710. But the Zadvydas majority disagreed with
that assumption and adopted a contrary interpretation of
§ 1231(a)(6). For as the dissent recognized, Zadvydas’ “logic
might be that inadmissible and removable aliens can be
treated differently.” Ibid. That was Zadvydas’ logic pre-
cisely, as its repeated statements limiting its decision to inad-
missible aliens show. To interpret Zadvydas properly, we
must take its logic as given, not the logic of the reductio ad
absurdum of Zadvydas that I joined in dissent.

B

The majority strains to recharacterize Zadvydas because
it thinks that “[i]t is not at all unusual to give a statute’s
ambiguous language a limiting construction called for by one
of the statute’s applications, even though other of the stat-
ute’s applications, standing alone, would not support the
same limitation.” Ante, at 380. In other words, it claims,
“[t]he lowest common denominator, as it were, must govern.”
Ibid. I disagree.
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As an initial matter, this principle is inconsistent with
Zadvydas itself. As explained above, the limiting construc-
tion Zadvydas adopted as to admitted aliens does not neces-
sarily govern the other applications of § 1231(a)(6). If the
majority is correct that the “lowest common denominator”
governs, then the careful distinction Zadvydas drew be-
tween admitted aliens and nonadmitted aliens was irrele-
vant at best and misleading at worst. Under this reading,
Zadvydas would have come out the same way even if it had
involved inadmissible aliens, for the “lowest common denomi-
nator” of the statute remains the same regardless of the
identity of the alien before the Court. Again, this under-
standing of Zadvydas is implausible.

Beyond Zadvydas, the Court offers scant support for the
idea that statutes should be stripped down to their “lowest
common denominator[s].” It attempts to distinguish Jinks
v. Richland County, 538 U. S. 456 (2003), and Raygor v. Re-
gents of Univ. of Minn., 534 U. S. 533 (2002), ante, at 383,
and n. 6, yet these cases employed exactly the procedure that
the majority today says is impermissible. They construed
28 U. S. C. § 1367(d),1 a tolling provision, to apply to States
and political subdivisions of States only to the extent that
doing so would raise a constitutional doubt as applied to
either entity. Jinks was explicit on this point:

“Although we held in [Raygor] that § 1367(d) does not
apply to claims filed in federal court against States but
subsequently dismissed on sovereign immunity grounds,
we did so to avoid interpreting the statute in a manner
that would raise ‘serious constitutional doubt’ in light of
our decisions protecting a State’s sovereign immunity

1 Section 1367(d) provides that “[t]he period of limitations for any claim
asserted under [§ 1367(a)], and for any other claim in the same action that
is voluntarily dismissed at the same time as or after the dismissal of the
claim under [§ 1367(a)], shall be tolled while the claim is pending and for a
period of 30 days after it is dismissed unless State law provides for a
longer tolling period.”
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from congressional abrogation . . . . [N]o such constitu-
tional doubt arises from holding that petitioner’s claim
against respondent—which is not a State, but a political
subdivision of a State—falls under the definition of ‘any
claim asserted under subsection (a) [of § 1367].’ ” 538
U. S., at 466 (emphasis in original).

This passage reads the meaning of § 1367(d)—which applies
to “any claim asserted under subsection (a)” of § 1367—to
hinge on the constitutional context. The Court is correct
that Jinks and Raygor “hold that the single and unchanging
disposition of § 1367(d) . . . does not apply to claims against
States.” Ante, at 383. But as the Court concedes, Jinks
reached that holding only after analyzing whether the consti-
tutional doubts at issue in Raygor applied to the county de-
fendant. Ante, at 383–384, n. 6. The Court’s failure to do
the same here cannot be reconciled with Jinks and Raygor:
the Court should ask whether the constitutional concerns
that justified the requirement of a clear statement in
Zadvydas apply as well to inadmissible aliens.

The Court’s “lowest common denominator” principle is
also in tension with Salinas v. United States, 522 U. S. 52
(1997). There, we rejected an argument that the federal
bribery statute, 18 U. S. C. § 666(a)(1)(B), should be con-
strued to avoid constitutional doubts, in part on the ground
that there was “no serious doubt about the constitutionality
of § 666(a)(1)(B) as applied to the facts of this case.” 522
U. S., at 60 (emphasis added). Unlike the Court’s approach
to avoidance today, we disclaimed examination of the consti-
tutionality of applications not before the Court: “Whatever
might be said about § 666(a)(1)(B)’s application in other cases,
the application of § 666(a)(1)(B) . . . did not extend federal
power beyond its proper bounds.” Id., at 61. The Court is
mistaken that this passage in Salinas was a rejection of a
constitutional argument on its merits. Ante, at 381, n. 5.
Salinas, the petitioner, phrased his question presented
solely in terms of the proper statutory interpretation of
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§ 666(a)(1)(B), Brief for Petitioner, O. T. 1996, No. 96–738, p. i,
and never claimed that the statute was unconstitutional, see
generally ibid.

C

More importantly, however, the Court’s “lowest common
denominator” principle is inconsistent with the history of the
canon of avoidance and is likely to have mischievous conse-
quences. The modern canon of avoidance is a doctrine
under which courts construe ambiguous statutes to avoid
constitutional doubts, but this doctrine has its origins in a
very different form of the canon. Traditionally, the avoid-
ance canon was not a doctrine under which courts read stat-
utes to avoid mere constitutional doubts. Instead, it com-
manded courts, when faced with two plausible constructions
of a statute—one constitutional and the other unconstitu-
tional—to choose the constitutional reading.2 The tradi-
tional version of the canon thus requires courts to reach the
issue whether the doubtful version of the statute is constitu-
tional before adopting the construction that saves the statute
from constitutional invalidity. A court faced with an ambig-
uous statute applies traditional avoidance by asking whether,
given two plausible interpretations of that statute, one
would be unconstitutional as applied to the plaintiff; and, if
that interpretation is actually unconstitutional as applied to
the plaintiff, the court picks the other (constitutional) read-

2 See Rust v. Sullivan, 500 U. S. 173, 190–191 (1991) (distinguishing the
classic and modern versions of the canon and citing cases); Hooper v. Cali-
fornia, 155 U. S. 648, 657 (1895) (“The elementary rule is that every rea-
sonable construction must be resorted to, in order to save a statute from
unconstitutionality”); Mossman v. Higginson, 4 Dall. 12, 14 (1800) (reason-
ing that the statute under review “can, and must receive a construction,
consistent with the constitution”); Ex parte Randolph, 20 F. Cas. 242, 254
(No. 11,558) (CC Va. 1833) (Marshall, J.); Vermeule, Saving Constructions,
85 Geo. L. J. 1945, 1949 (1997); H. Black, Handbook on the Construction
and Interpretation of the Laws 113–114 (2d ed. 1911). The modern ver-
sion seems to have originated in United States ex rel. Attorney General
v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909).
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ing. The court does not inquire whether either of the inter-
pretations would be unconstitutional if applied to third par-
ties not before the court, unless the challenge is facial or
otherwise implicates third-party rights.

This history suggests that the “lowest common denomina-
tor” principle is mistaken. Courts applying the modern ver-
sion of the canon of avoidance should no more look to the
rights of third parties than do courts using the traditional
version. Under modern avoidance, in other words, an am-
biguous statute should be read to avoid a constitutional
doubt only if the statute is constitutionally doubtful as ap-
plied to the litigant before the court (again, unless the con-
stitutional challenge involves third-party rights). Yet the
Court’s lowest common denominator principle allows a limit-
ing construction of an ambiguous statute prompted by con-
stitutional doubts to infect other applications of the statute—
even if the statute raises no constitutional doubt as applied
to the specific litigant in a given case and even if the constitu-
tionally unproblematic application of the statute to the liti-
gant is severable from the constitutionally dubious appli-
cations. The lowest common denominator principle thus
allows an end run around black-letter constitutional doctrine
governing facial and as-applied constitutional challenges to
statutes: A litigant ordinarily cannot attack statutes as con-
stitutionally invalid based on constitutional doubts concern-
ing other litigants or factual circumstances.

The Court misses the point by answering that the canon
of constitutional avoidance “is not a method of adjudicat-
ing constitutional questions by other means,” and that the
canon rests on a presumption that “Congress did not intend
the alternative which raises serious constitutional doubts.”
Ante, at 381. That is true, but in deciding whether a plausi-
ble interpretation “raises serious constitutional doubts,” a
court must employ the usual rules of constitutional adju-
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dication. See ante, at 380–381 (noting that whether an in-
terpretation is constitutionally doubtful turns on whether it
raises “a multitude of constitutional problems”); Zadvydas,
533 U. S., at 690–696 (extensively employing constitutional
analysis). Those rules include doctrines governing third-
party constitutional challenges and the like. Moreover, the
reason that courts perform avoidance at all, in any form, is
that we assume “Congress intends statutes to have effect to
the full extent the Constitution allows.” United States v.
Booker, ante, at 320 (Thomas, J., dissenting in part). Only
my approach would extend § 1231(a)(6) to its full constitu-
tional bound consistent with modern avoidance, by narrow-
ing the statute on a case-by-case basis only if constitutional
concerns are actually present. By contrast, under the ma-
jority’s lowest common denominator principle, a statute like
§ 1231(a)(6) must be narrowed once and for all based on con-
stitutional concerns that may never materialize. In short,
once narrowed in Zadvydas, § 1231(a)(6) now limits the Exec-
utive’s power to detain unadmitted aliens—even though in-
definite detention of unadmitted aliens may be perfectly
constitutional.

All of this shows why the sole support the majority offers
for its lowest common denominator principle can be squared
with my analysis. That support is a plurality opinion of this
Court (reaffirmed by footnote dictum in Leocal v. Ashcroft,
ante, at 11–12, n. 8), that stated that the rule of lenity applies
to statutes so long as they have some criminal applications.
Ante, at 380 (citing United States v. Thompson/Center Arms
Co., 504 U. S. 505, 517 (1992)). To the extent that the rule
of lenity is a constitutionally based clear statement rule, it is
like vagueness doctrine, as its purpose is to ensure that those
subjected to criminal prosecution have adequate notice of the
conduct that the law prohibits. Cf., e. g., McBoyle v. United
States, 283 U. S. 25, 27 (1931). Thompson/Center Arms
is thus distinguishable, because our rules governing third-
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party challenges (rightly or wrongly) are more lenient in
vagueness cases.3 Zadvydas, by contrast, was a straightfor-
ward as-applied constitutional challenge. It concerned a
constitutional doubt that arose from § 1231(a)(6)’s application
to the respondents there, not its hypothetical application to
other aliens, as its careful distinction between admitted and
inadmissible aliens shows. To the extent that the rule of
lenity is a nonconstitutionally based presumption about the
interpretation of criminal statutes, the Thompson/Center
Arms interpretive principle is fundamentally different from
the canon of constitutional avoidance, because the rule of len-
ity is wholly independent of the rules governing constitu-
tional adjudication. Either way, this case does not support
the majority’s restatement of modern avoidance principles.

The cases at bar illustrate well the exception to the normal
operation of as-applied constitutional adjudication that the
Court’s approach creates. Congress explicitly provided that
unconstitutional applications of § 1231(a)(6) should be sev-
ered from constitutional applications.4 Congress has thus
indicated that courts should examine whether § 1231(a)(6)
raises a constitutional doubt application by application.
After all, under the severability clause, if Zadvydas had held
unconstitutional the indefinite detention of respondents
Zadvydas and Ma, the constitutionality of the Secretary’s in-
definite detention of Benitez and Martinez would remain an
open question. Although Zadvydas did not formally hold
§ 1231(a)(6) to be unconstitutional as applied to the aliens be-
fore it, the same procedure should be followed when analyz-

3 See, e. g., Chicago v. Morales, 527 U. S. 41, 55, and n. 22 (1999) (plurality
opinion); Kolender v. Lawson, 461 U. S. 352, 358–359, n. 8 (1983); Papa-
christou v. Jacksonville, 405 U. S. 156 (1972).

4 “If any provision of this division . . . or the application of such provision
to any person or circumstances is held to be unconstitutional, the remain-
der of this division and the application of the provisions of this division to
any person or circumstance shall not be affected thereby.” Note follow-
ing 8 U. S. C. § 1101, p. 840 (separability).
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ing whether § 1231(a)(6) raises a constitutional doubt.5 The
Court today limits applications of § 1231(a)(6) that may well
be constitutional solely on the basis of constitutional doubts
as to other applications, and despite that the severability
clause contemplates application-by-application examination
of the statute’s constitutionality.

The Court misapprehends my interpretive approach. It
suggests that I would “spare [us] the necessity of ever find-
ing a statute unconstitutional as applied,” ante, at 384, and
“would render every statute a chameleon, its meaning sub-
ject to change depending on the presence or absence of con-
stitutional concerns in each individual case,” ante, at 382.
My approach does none of this. I simply would read ambig-
uous statutes to avoid as-applied constitutional doubts only if
those doubts are present in the case before the Court. This
leaves plenty of room for as-applied invalidation of statutes
that are unambiguously unconstitutional. Nor would I per-
mit a court to read every statute’s meaning to depend on
constitutional concerns. That is permissible, in my view,
only if the statute is ambiguous. Granted, I am thereby
guilty of leaving courts free to interpret ambiguous statutes
“as becoming inoperative when they ‘approach constitutional
limits.’ ” Ante, at 384. That is hardly an absurd result—
unless one considers the modern canon of constitutional

5 Crowell v. Benson, 285 U. S. 22 (1932), bolsters my approach. Employ-
ing the canon of avoidance, the Court construed a statute in that case to
allow judicial review of jurisdictional facts but not legislative facts. It
did so even though the terms of the statute itself did not distinguish be-
tween the two sorts of facts. Id., at 62–63. The presence of a severabil-
ity provision in the statute gave “assurance that there [was] no violation
of the purpose of the Congress in sustaining the determinations of fact of
the deputy commissioner where he acts within his authority in passing
upon compensation claims while denying finality to his conclusions as to
the jurisdictional facts upon which the valid application of the statute de-
pends.” Ibid. So too here, the presence of a severability provision
should reassure the Court that applying Zadvydas’ limiting construction
of § 1231(a)(6) to some aliens and not others is consistent with the statute.
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avoidance itself to be absurd. Every application of that
canon, by rejecting a plausible interpretation of a statute,
reads the statute to be inoperative to the extent it raises a
constitutional doubt or “limit.”

In truth, the Court’s aggressive application of modern con-
stitutional avoidance doctrine poses the greater danger. A
disturbing number of this Court’s cases have applied the
canon of constitutional doubt to statutes that were on their
face clear. See, e. g., INS v. St. Cyr, 533 U. S. 289, 327–336
(2001) (Scalia, J., dissenting); Public Citizen v. Department
of Justice, 491 U. S. 440, 481–482 (1989) (Kennedy, J., con-
curring in judgment); Lowe v. SEC, 472 U. S. 181, 212–213
(1985) (White, J., concurring in result). This Court and oth-
ers may now employ the “lowest common denominator” ap-
proach to limit the application of statutes wholesale by
searching for hypothetical unconstitutional applications of
them—or, worse yet, hypothetical constitutional doubts—de-
spite the absence of any facial constitutional problem (at
least, so long as those hypothetical doubts pose “a multitude
of constitutional problems,” ante, at 380–381). This is so
even if Congress has expressed its clear intent that unconsti-
tutional applications should be severed from constitutional
applications, regardless of whether the challenger has third-
party standing to raise the constitutional issue, and without
the need to engage in full-fledged constitutional analysis.

This danger is real. In St. Cyr, this Court held that the
Immigration and Nationality Act (INA) did not divest dis-
trict courts of jurisdiction under 28 U. S. C. § 2241 over ha-
beas actions filed by criminal aliens to challenge removal or-
ders, 533 U. S., at 314. The Court did so because it thought
that otherwise the statute would preclude any avenue of ju-
dicial review of removal orders of criminal aliens, thus rais-
ing a serious Suspension Clause question. Id., at 305. This
was a construction of (among other provisions) 8 U. S. C.
§§ 1252(a)(1) and 1252(b)(9), and 28 U. S. C. § 2241, none
of which distinguishes between criminal and noncriminal
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aliens. 533 U. S., at 308–314. The INA, however, clearly
allows noncriminal aliens, unlike criminal aliens, a right to
judicial review of removal decisions in the courts of appeals
under the review provisions of § 1252(a)(1), and St. Cyr in-
volved only criminal aliens. After St. Cyr, therefore, one
would have thought that “noncriminal aliens seeking to chal-
lenge their removal orders . . . [would] still presumably be
required to proceed directly to the court of appeals by way
of petition for review, under the restrictive modified Hobbs
Act review provisions set forth in § 1252(a)(1),” rather than
sue directly under the habeas statute. Id., at 335 (Scalia,
J., joined by Rehnquist, C. J., and O’Connor and Thomas,
JJ., dissenting). Yet lower courts, relying on a version of
the Court’s “lowest common denominator” principle, have
held just the opposite: They have entertained noncriminal
aliens’ habeas actions challenging removal orders. Chma-
kov v. Blackman, 266 F. 3d 210, 214–215 (CA3 2001); see also
Riley v. INS, 310 F. 3d 1253, 1256 (CA10 2002); Liu v. INS,
293 F. 3d 36, 38–41 (CA2 2002). The logic in allowing non-
criminal aliens, who have a right to judicial review of re-
moval decisions, to take advantage of constitutional doubt
that arises from precluding any avenue of judicial review for
criminal aliens, see St. Cyr, supra, at 305, escapes me.

II

The Court is also mistaken in affording Zadvydas stare
decisis effect. Zadvydas was wrong in both its statutory
and its constitutional analysis for the reasons expressed well
by the dissents in that case. See 533 U. S., at 705–718 (opin-
ion of Kennedy, J.); id., at 702–705 (opinion of Scalia, J.).
I continue to adhere to those views and will not repeat the
analysis of my colleagues. I write only to explain why I do
not consider Zadvydas to bind us.

Zadvydas cast itself as a statutory case, but that fact
should not prevent us from overruling it. It is true that we
give stronger stare decisis effect to our holdings in statutory
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cases than in constitutional cases. See, e. g., Hilton v. South
Carolina Public Railways Comm’n, 502 U. S. 197, 205
(1991). This rule, however, is not absolute, and we should
not hesitate to allow our precedent to yield to the true mean-
ing of an Act of Congress when our statutory precedent is
“unworkable” or “badly reasoned.” Holder v. Hall, 512
U. S. 874, 936 (1994) (Thomas, J., concurring in judgment)
(quoting Payne v. Tennessee, 501 U. S. 808, 827 (1991); inter-
nal quotation marks omitted). “[W]e have never applied
stare decisis mechanically to prohibit overruling our earlier
decisions determining the meaning of statutes.” Monell v.
New York City Dept. of Social Servs., 436 U. S. 658, 695
(1978). The mere fact that Congress can overturn our cases
by statute is no excuse for failing to overrule a statutory
precedent of ours that is clearly wrong, for the realities of
the legislative process often preclude readopting the original
meaning of a statute that we have upset.

Zadvydas’ reading of § 1231(a)(6) is untenable. Section
1231(a)(6) provides that aliens whom the Secretary of Home-
land Security has ordered removed “may be detained beyond
the removal period.” There is no qualification to this au-
thorization, and no reference to a “reasonable time” limita-
tion. Just as we exhaust the aid of the “traditional tools
of statutory construction,” Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 843, n. 9
(1984), before deferring to an agency’s interpretation of a
statute, so too should we exhaust those tools before deciding
that a statute is ambiguous and that an alternative plausible
construction of the statute should be adopted.

Application of those traditional tools begins and ends with
the text of § 1231(a)(6). Zadvydas’ observation that “if Con-
gress had meant to authorize long-term detention of unre-
movable aliens, it certainly could have spoken in clearer
terms,” 533 U. S., at 697, proves nothing. Congress could
have spoken more clearly in any statutory case in which the
statute does not mention the particular factual scenario be-
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fore the Court. Congress provided for a “reasonable time”
limit to detentions pending removal in other portions of
§ 1231. Id., at 708 (Kennedy, J., dissenting). Its failure to
do the same in § 1231(a)(6) confirms what is unmistakable
from its terms: that there is no time limit on the Secretary’s
power to detain aliens. There is no textually evident al-
ternative construction that would avoid the constitutional
doubts identified by the majority.

Even apart from the Court’s incredible reading of
§ 1231(a)(6), the normal reason for affording our statutory
holdings strong stare decisis effect—that Congress is free to
overrule them if it disagrees—does not apply to Zadvydas.
Zadvydas is a statutory case in name only. Although the
Zadvydas majority purported to find indefinite detention
only constitutionally doubtful, its lengthy analysis strongly
signaled to Congress that indefinite detention of admitted
aliens would be unconstitutional. Indeed, far from avoiding
that constitutional question in Zadvydas, the Court took it
head on, giving it extended treatment. Id., at 690–697; but
see ante, at 381 (noting the “fundamenta[l]” tenet that “[t]he
canon [of constitutional avoidance] is not a method of adjudi-
cating constitutional questions by other means”). Zadvydas
makes clear that the Court thought indefinite detention to
be more than constitutionally suspect, and there is evidence
that some Members of Congress understood as much.6 This
is why the Court’s assurance that if “the security of our bor-

6 See H. R. Conf. Rep. No. 108–10, p. 600 (2003) (“A recent Supreme
Court decision held that criminal aliens cannot be detained indefinitely,”
no doubt referring to Zadvydas); H. R. Rep. No. 108–724, pt. 5, p. 191
(2004) (“The danger posed by the requirement that these aliens be allowed
to remain in the U. S. was increased exponentially by the 2001 Supreme
Court decision of Zadvydas v. Davis, in which the Court made clear that
it would strike down as unconstitutional the indefinite detention by [the
Secretary] of aliens with removal orders whose countries will not take
them back, except in the most narrow of circumstances” (footnote omit-
ted)); 147 Cong. Rec. 20729 (2001) (“Indefinite detention of aliens is permit-
ted only in extraordinary circumstances,” citing Zadvydas).
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ders will be compromised if [the United States] must release
into the country inadmissible aliens who cannot be re-
moved[,] Congress can attend to it,” ante, at 386, rings hol-
low. Short of constitutional amendment, it is only within
the power of this Court to correct Zadvydas’ error.

The Court points to 8 U. S. C. § 1226a(a)(6) (2000 ed., Supp.
II), a statute that Congress passed shortly after Zadvydas,
as evidence that Congress can correct Zadvydas’ mistake.
Ante, at 386, n. 8. This statute only confirms my con-
cern that Zadvydas is legislatively uncorrectable. Section
1226a(a)(6) authorizes detention for a period of six months
beyond the removal period of aliens who present a national
security threat, but only to the extent that those aliens’ re-
moval is not reasonably foreseeable. Ante, at 386, n. 8. Yet
Zadvydas conceded that indefinite detention might not vio-
late due process in “certain special and narrow nonpunitive
circumstances . . . where a special justification, such as
harm-threatening mental illness, outweighs the individual’s
constitutionally protected interest in avoiding physical re-
straint.” 533 U. S., at 690 (internal quotation marks omit-
ted). Moreover, Zadvydas set a 6-month presumptive outer
limit on the detention power. Id., at 701. Congress crafted
§ 1226a(a)(6) to operate within the boundaries Zadvydas set.
This provision says nothing about whether Congress may
authorize detention of aliens for greater lengths of time or
for reasons the Court found constitutionally problematic in
Zadvydas.

* * *

For the foregoing reasons, I would affirm the judgment of
the Eleventh Circuit and reverse the judgment of the Ninth
Circuit. I therefore respectfully dissent.
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certiorari to the supreme court of illinois

No. 03–923. Argued November 10, 2004—Decided January 24, 2005

After an Illinois state trooper stopped respondent for speeding and ra-
dioed in, a second trooper, overhearing the transmission, drove to the
scene with his narcotics-detection dog and walked the dog around re-
spondent’s car while the first trooper wrote respondent a warning ticket.
When the dog alerted at respondent’s trunk, the officers searched the
trunk, found marijuana, and arrested respondent. At respondent’s
drug trial, the court denied his motion to suppress the seized evidence,
holding, inter alia, that the dog’s alerting provided sufficient probable
cause to conduct the search. Respondent was convicted, but the Illinois
Supreme Court reversed, finding that because there were no specific
and articulable facts to suggest drug activity, use of the dog unjustifia-
bly enlarged a routine traffic stop into a drug investigation.

Held: A dog sniff conducted during a concededly lawful traffic stop that
reveals no information other than the location of a substance that no
individual has any right to possess does not violate the Fourth Amend-
ment. Pp. 407–410.

207 Ill. 2d 504, 802 N. E. 2d 202, vacated and remanded.

Stevens, J., delivered the opinion of the Court, in which O’Connor,
Scalia, Kennedy, Thomas, and Breyer, JJ., joined. Souter, J., filed a
dissenting opinion, post, p. 410. Ginsburg, J., filed a dissenting opinion,
in which Souter, J., joined, post, p. 417. Rehnquist, C. J., took no part
in the decision of the case.

Lisa Madigan, Attorney General of Illinois, argued the
cause for petitioner. With her on the briefs were Gary
Feinerman, Solicitor General, and Linda D. Woloshin and
Mary Fleming, Assistant Attorneys General.

Assistant Attorney General Wray argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were former Solicitor General Olson, Dep-
uty Solicitor General Dreeben, James A. Feldman, and John
A. Drennan.
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Ralph E. Meczyk argued the cause for respondent. With
him on the brief was Lawrence H. Hyman.*

Justice Stevens delivered the opinion of the Court.

Illinois State Trooper Daniel Gillette stopped respond-
ent for speeding on an interstate highway. When Gillette
radioed the police dispatcher to report the stop, a second
trooper, Craig Graham, a member of the Illinois State Police
Drug Interdiction Team, overheard the transmission and im-
mediately headed for the scene with his narcotics-detection
dog. When they arrived, respondent’s car was on the shoul-
der of the road and respondent was in Gillette’s vehicle.
While Gillette was in the process of writing a warning ticket,
Graham walked his dog around respondent’s car. The dog
alerted at the trunk. Based on that alert, the officers
searched the trunk, found marijuana, and arrested respond-
ent. The entire incident lasted less than 10 minutes.

*Briefs of amici curiae urging reversal were filed for the State of Ar-
kansas et al. by Mike Beebe, Attorney General of Arkansas, Lauren Eliza-
beth Heil, Assistant Attorney General, and Dan Schweitzer, and by the
Attorneys General for their respective States as follows: Troy King of
Alabama, Terry Goddard of Arizona, Christopher L. Morano of Connecti-
cut, M. Jane Brady of Delaware, Thurbert E. Baker of Georgia, Mark J.
Bennett of Hawaii, Lawrence G. Wasden of Idaho, Steve Carter of Indiana,
Phill Kline of Kansas, Charles C. Foti of Louisiana, G. Steven Rowe of
Maine, J. Joseph Curran, Jr., of Maryland, Michael A. Cox of Michigan,
Jon Bruning of Nebraska, Peter C. Harvey of New Jersey, Patricia A.
Madrid of New Mexico, Roy Cooper of North Carolina, Wayne Stenehjem
of North Dakota, Jim Petro of Ohio, Hardy Myers of Oregon, Henry D.
McMaster of South Carolina, Lawrence E. Long of South Dakota, Greg
Abbott of Texas, Mark L. Shurtleff of Utah, William H. Sorrell of Ver-
mont, Jerry Kilgore of Virginia, and Patrick J. Crank of Wyoming; and
for the Illinois Association of Chiefs of Police et al. by James G. Sotos.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Barry Sullivan, Jacob I. Corré, Steven R.
Shapiro, and Harvey Grossman; and for the National Association of Crim-
inal Defense Lawyers by Jeffrey T. Green, John Wesley Hall, Jr., and
David M. Siegel.
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Respondent was convicted of a narcotics offense and sen-
tenced to 12 years’ imprisonment and a $256,136 fine. The
trial judge denied his motion to suppress the seized evidence
and to quash his arrest. He held that the officers had not
unnecessarily prolonged the stop and that the dog alert was
sufficiently reliable to provide probable cause to conduct the
search. Although the Appellate Court affirmed, the Illinois
Supreme Court reversed, concluding that because the canine
sniff was performed without any “ ‘specific and articulable
facts’ ” to suggest drug activity, the use of the dog “unjusti-
fiably enlarg[ed] the scope of a routine traffic stop into a drug
investigation.” 207 Ill. 2d 504, 510, 802 N. E. 2d 202, 205
(2003).

The question on which we granted certiorari, 541 U. S. 972
(2004), is narrow: “Whether the Fourth Amendment requires
reasonable, articulable suspicion to justify using a drug-
detection dog to sniff a vehicle during a legitimate traffic
stop.” Pet. for Cert. i. Thus, we proceed on the assump-
tion that the officer conducting the dog sniff had no informa-
tion about respondent except that he had been stopped for
speeding; accordingly, we have omitted any reference to facts
about respondent that might have triggered a modicum of
suspicion.

Here, the initial seizure of respondent when he was
stopped on the highway was based on probable cause and
was concededly lawful. It is nevertheless clear that a sei-
zure that is lawful at its inception can violate the Fourth
Amendment if its manner of execution unreasonably in-
fringes interests protected by the Constitution. United
States v. Jacobsen, 466 U. S. 109, 124 (1984). A seizure that
is justified solely by the interest in issuing a warning ticket
to the driver can become unlawful if it is prolonged beyond
the time reasonably required to complete that mission. In
an earlier case involving a dog sniff that occurred during
an unreasonably prolonged traffic stop, the Illinois Supreme
Court held that use of the dog and the subsequent discovery
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of contraband were the product of an unconstitutional sei-
zure. People v. Cox, 202 Ill. 2d 462, 782 N. E. 2d 275 (2002).
We may assume that a similar result would be warranted in
this case if the dog sniff had been conducted while respond-
ent was being unlawfully detained.

In the state-court proceedings, however, the judges care-
fully reviewed the details of Officer Gillette’s conversations
with respondent and the precise timing of his radio transmis-
sions to the dispatcher to determine whether he had improp-
erly extended the duration of the stop to enable the dog sniff
to occur. We have not recounted those details because we
accept the state court’s conclusion that the duration of the
stop in this case was entirely justified by the traffic offense
and the ordinary inquiries incident to such a stop.

Despite this conclusion, the Illinois Supreme Court held
that the initially lawful traffic stop became an unlawful sei-
zure solely as a result of the canine sniff that occurred out-
side respondent’s stopped car. That is, the court character-
ized the dog sniff as the cause rather than the consequence
of a constitutional violation. In its view, the use of the dog
converted the citizen-police encounter from a lawful traffic
stop into a drug investigation, and because the shift in pur-
pose was not supported by any reasonable suspicion that re-
spondent possessed narcotics, it was unlawful. In our view,
conducting a dog sniff would not change the character of a
traffic stop that is lawful at its inception and otherwise exe-
cuted in a reasonable manner, unless the dog sniff itself in-
fringed respondent’s constitutionally protected interest in
privacy. Our cases hold that it did not.

Official conduct that does not “compromise any legitimate
interest in privacy” is not a search subject to the Fourth
Amendment. Jacobsen, 466 U. S., at 123. We have held
that any interest in possessing contraband cannot be deemed
“legitimate,” and thus, governmental conduct that only re-
veals the possession of contraband “compromises no legiti-
mate privacy interest.” Ibid. This is because the expecta-
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tion “that certain facts will not come to the attention of the
authorities” is not the same as an interest in “privacy that
society is prepared to consider reasonable.” Id., at 122
(punctuation omitted). In United States v. Place, 462 U. S.
696 (1983), we treated a canine sniff by a well-trained
narcotics-detection dog as “sui generis” because it “discloses
only the presence or absence of narcotics, a contraband
item.” Id., at 707; see also Indianapolis v. Edmond, 531
U. S. 32, 40 (2000). Respondent likewise concedes that
“drug sniffs are designed, and if properly conducted are gen-
erally likely, to reveal only the presence of contraband.”
Brief for Respondent 17. Although respondent argues that
the error rates, particularly the existence of false positives,
call into question the premise that drug-detection dogs alert
only to contraband, the record contains no evidence or find-
ings that support his argument. Moreover, respondent does
not suggest that an erroneous alert, in and of itself, reveals
any legitimate private information, and, in this case, the trial
judge found that the dog sniff was sufficiently reliable to es-
tablish probable cause to conduct a full-blown search of the
trunk.

Accordingly, the use of a well-trained narcotics-detection
dog—one that “does not expose noncontraband items that
otherwise would remain hidden from public view,” Place, 462
U. S., at 707—during a lawful traffic stop generally does not
implicate legitimate privacy interests. In this case, the dog
sniff was performed on the exterior of respondent’s car while
he was lawfully seized for a traffic violation. Any intrusion
on respondent’s privacy expectations does not rise to the
level of a constitutionally cognizable infringement.

This conclusion is entirely consistent with our recent deci-
sion that the use of a thermal-imaging device to detect the
growth of marijuana in a home constituted an unlawful
search. Kyllo v. United States, 533 U. S. 27 (2001). Critical
to that decision was the fact that the device was capable of
detecting lawful activity—in that case, intimate details in a
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home, such as “at what hour each night the lady of the house
takes her daily sauna and bath.” Id., at 38. The legitimate
expectation that information about perfectly lawful activity
will remain private is categorically distinguishable from re-
spondent’s hopes or expectations concerning the nondetec-
tion of contraband in the trunk of his car. A dog sniff con-
ducted during a concededly lawful traffic stop that reveals
no information other than the location of a substance that
no individual has any right to possess does not violate the
Fourth Amendment.

The judgment of the Illinois Supreme Court is vacated,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

The Chief Justice took no part in the decision of this
case.

Justice Souter, dissenting.

I would hold that using the dog for the purposes of deter-
mining the presence of marijuana in the car’s trunk was a
search unauthorized as an incident of the speeding stop and
unjustified on any other ground. I would accordingly affirm
the judgment of the Supreme Court of Illinois, and I respect-
fully dissent.

In United States v. Place, 462 U. S. 696 (1983), we catego-
rized the sniff of the narcotics-seeking dog as “sui generis”
under the Fourth Amendment and held it was not a search.
Id., at 707. The classification rests not only upon the limited
nature of the intrusion, but on a further premise that experi-
ence has shown to be untenable, the assumption that trained
sniffing dogs do not err. What we have learned about the
fallibility of dogs in the years since Place was decided would
itself be reason to call for reconsidering Place’s decision
against treating the intentional use of a trained dog as a
search. The portent of this very case, however, adds insist-
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ence to the call, for an uncritical adherence to Place would
render the Fourth Amendment indifferent to suspicionless
and indiscriminate sweeps of cars in parking garages and
pedestrians on sidewalks; if a sniff is not preceded by a sei-
zure subject to Fourth Amendment notice, it escapes Fourth
Amendment review entirely unless it is treated as a search.
We should not wait for these developments to occur before
rethinking Place’s analysis, which invites such untoward
consequences.1

At the heart both of Place and the Court’s opinion today
is the proposition that sniffs by a trained dog are sui generis
because a reaction by the dog in going alert is a response to
nothing but the presence of contraband.2 See ibid. (“[T]he
sniff discloses only the presence or absence of narcotics, a
contraband item”); ante, at 409 (assuming that “a canine sniff
by a well-trained narcotics-detection dog” will only reveal
“ ‘the presence or absence of narcotics, a contraband item’ ”
(quoting Place, supra, at 707)). Hence, the argument goes,
because the sniff can only reveal the presence of items devoid
of any legal use, the sniff “does not implicate legitimate pri-
vacy interests” and is not to be treated as a search. Ante,
at 409.

The infallible dog, however, is a creature of legal fiction.
Although the Supreme Court of Illinois did not get into the
sniffing averages of drug dogs, their supposed infallibility is
belied by judicial opinions describing well-trained animals
sniffing and alerting with less than perfect accuracy, whether

1 I also join Justice Ginsburg ’s dissent, post, p. 417. Without directly
reexamining the soundness of the Court’s analysis of government dog
sniffs in Place, she demonstrates that investigation into a matter beyond
the subject of the traffic stop here offends the rule in Terry v. Ohio, 392
U. S. 1 (1968), the analysis I, too, adopt.

2 Another proffered justification for sui generis status is that a dog sniff
is a particularly nonintrusive procedure. United States v. Place, 462 U. S.
696, 707 (1983). I agree with Justice Ginsburg that the introduction of
a dog to a traffic stop (let alone an encounter with someone walking down
the street) can in fact be quite intrusive. Post, at 421–422.
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owing to errors by their handlers, the limitations of the dogs
themselves, or even the pervasive contamination of currency
by cocaine. See, e. g., United States v. Kennedy, 131 F. 3d
1371, 1378 (CA10 1997) (describing a dog that had a 71% ac-
curacy rate); United States v. Scarborough, 128 F. 3d 1373,
1378, n. 3 (CA10 1997) (describing a dog that erroneously
alerted 4 times out of 19 while working for the postal service
and 8% of the time over its entire career); United States v.
Limares, 269 F. 3d 794, 797 (CA7 2001) (accepting as reliable
a dog that gave false positives between 7% and 38% of the
time); Laime v. State, 347 Ark. 142, 159, 60 S. W. 3d 464, 476
(2001) (speaking of a dog that made between 10 and 50 er-
rors); United States v. $242,484.00, 351 F. 3d 499, 511 (CA11
2003) (noting that because as much as 80% of all currency in
circulation contains drug residue, a dog alert “is of little
value”), vacated on other grounds by rehearing en banc, 357
F. 3d 1225 (CA11 2004); United States v. Carr, 25 F. 3d 1194,
1214–1217 (CA3 1994) (Becker, J., concurring in part and dis-
senting in part) (“[A] substantial portion of United States
currency . . . is tainted with sufficient traces of controlled
substances to cause a trained canine to alert to their pres-
ence”). Indeed, a study cited by Illinois in this case for the
proposition that dog sniffs are “generally reliable” shows
that dogs in artificial testing situations return false positives
anywhere from 12.5% to 60% of the time, depending on the
length of the search. See Reply Brief for Petitioner 13; Fed-
eral Aviation Admin., K. Garner et al., Duty Cycle of the
Detector Dog: A Baseline Study 12 (Apr. 2001) (prepared
by Auburn U. Inst. for Biological Detection Systems). In
practical terms, the evidence is clear that the dog that alerts
hundreds of times will be wrong dozens of times.

Once the dog’s fallibility is recognized, however, that ends
the justification claimed in Place for treating the sniff as sui
generis under the Fourth Amendment: the sniff alert does
not necessarily signal hidden contraband, and opening the
container or enclosed space whose emanations the dog has
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sensed will not necessarily reveal contraband or any other
evidence of crime. This is not, of course, to deny that a
dog’s reaction may provide reasonable suspicion, or probable
cause, to search the container or enclosure; the Fourth
Amendment does not demand certainty of success to justify
a search for evidence or contraband. The point is simply
that the sniff and alert cannot claim the certainty that Place
assumed, both in treating the deliberate use of sniffing dogs
as sui generis and then taking that characterization as a
reason to say they are not searches subject to Fourth
Amendment scrutiny. And when that aura of uniqueness
disappears, there is no basis in Place’s reasoning, and no
good reason otherwise, to ignore the actual function that dog
sniffs perform. They are conducted to obtain information
about the contents of private spaces beyond anything that
human senses could perceive, even when conventionally en-
hanced. The information is not provided by independent
third parties beyond the reach of constitutional limitations,
but gathered by the government’s own officers in order to
justify searches of the traditional sort, which may or may
not reveal evidence of crime but will disclose anything meant
to be kept private in the area searched. Thus in practice
the government’s use of a trained narcotics dog functions as
a limited search to reveal undisclosed facts about private en-
closures, to be used to justify a further and complete search
of the enclosed area. And given the fallibility of the dog,
the sniff is the first step in a process that may disclose
“intimate details” without revealing contraband, just as a
thermal-imaging device might do, as described in Kyllo v.
United States, 533 U. S. 27 (2001).3

3 Kyllo was concerned with whether a search occurred when the police
used a thermal-imaging device on a house to detect heat emanations asso-
ciated with high-powered marijuana-growing lamps. In concluding that
using the device was a search, the Court stressed that the “Government
[may not] us[e] a device . . . to explore details of the home that would
previously have been unknowable without physical intrusion.” 533 U. S.,
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It makes sense, then, to treat a sniff as the search that it
amounts to in practice, and to rely on the body of our Fourth
Amendment cases, including Kyllo, in deciding whether such
a search is reasonable. As a general proposition, using a
dog to sniff for drugs is subject to the rule that the object
of enforcing criminal laws does not, without more, justify
suspicionless Fourth Amendment intrusions. See Indian-
apolis v. Edmond, 531 U. S. 32, 41–42 (2000). Since the
police claim to have had no particular suspicion that Caballes
was violating any drug law,4 this sniff search must stand or
fall on its being ancillary to the traffic stop that led up to it.
It is true that the police had probable cause to stop the car
for an offense committed in the officer’s presence, which
Caballes concedes could have justified his arrest. See Brief
for Respondent 31. There is no occasion to consider author-
ity incident to arrest, however, see Knowles v. Iowa, 525
U. S. 113 (1998), for the police did nothing more than detain
Caballes long enough to check his record and write a ticket.
As a consequence, the reasonableness of the search must be
assessed in relation to the actual delay the police chose to
impose, and as Justice Ginsburg points out in her opinion,
post, at 419–420, the Fourth Amendment consequences of
stopping for a traffic citation are settled law.

at 40. Any difference between the dwelling in Kyllo and the trunk of the
car here may go to the issue of the reasonableness of the respective
searches, but it has no bearing on the question of search or no search.
Nor is it significant that Kyllo’s imaging device would disclose personal
details immediately, whereas they would be revealed only in the further
step of opening the enclosed space following the dog’s alert reaction; in
practical terms the same values protected by the Fourth Amendment are
at stake in each case. The justifications required by the Fourth Amend-
ment may or may not differ as between the two practices, but if constitu-
tional scrutiny is in order for the imager, it is in order for the dog.

4 Despite the remarkable fact that the police pulled over a car for going
71 miles an hour on I–80, the State maintains that excessive speed was
the only reason for the stop, and the case comes to us on that assumption.
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In Berkemer v. McCarty, 468 U. S. 420, 439–440 (1984), fol-
lowed in Knowles, supra, at 117, we held that the analogue
of the common traffic stop was the limited detention for in-
vestigation authorized by Terry v. Ohio, 392 U. S. 1 (1968).
While Terry authorized a restricted incidental search for
weapons when reasonable suspicion warrants such a safety
measure, id., at 25–26, the Court took care to keep a Terry
stop from automatically becoming a foot in the door for
all investigatory purposes; the permissible intrusion was
bounded by the justification for the detention, id., at 29–30.5

Although facts disclosed by enquiry within this limit might
give grounds to go further, the government could not other-
wise take advantage of a suspect’s immobility to search for
evidence unrelated to the reason for the detention. That
has to be the rule unless Terry is going to become an open
sesame for general searches, and that rule requires holding
that the police do not have reasonable grounds to conduct
sniff searches for drugs simply because they have stopped
someone to receive a ticket for a highway offense. Since the
police had no indication of illegal activity beyond the speed
of the car in this case, the sniff search should be held unrea-
sonable under the Fourth Amendment and its fruits should
be suppressed.

Nothing in the case relied upon by the Court, United
States v. Jacobsen, 466 U. S. 109 (1984), unsettled the limit
of reasonable enquiry adopted in Terry. In Jacobsen, the
Court found that no Fourth Amendment search occurred
when federal agents analyzed powder they had already law-
fully obtained. The Court noted that because the test could
only reveal whether the powder was cocaine, the owner had
no legitimate privacy interest at stake. 466 U. S., at 123.

5 Thus, in Place itself, the Government officials had independent grounds
to suspect that the luggage in question contained contraband before they
employed the dog sniff. 462 U. S., at 698 (describing how Place had acted
suspiciously in line at the airport and had labeled his luggage with incon-
sistent and fictional addresses).
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As already explained, however, the use of a sniffing dog in
cases like this is significantly different and properly treated
as a search that does indeed implicate Fourth Amendment
protection.

In Jacobsen, once the powder was analyzed, that was effec-
tively the end of the matter: either the powder was cocaine,
a fact the owner had no legitimate interest in concealing, or
it was not cocaine, in which case the test revealed nothing
about the powder or anything else that was not already legit-
imately obvious to the police. But in the case of the dog
sniff, the dog does not smell the disclosed contraband; it
smells a closed container. An affirmative reaction therefore
does not identify a substance the police already legitimately
possess, but informs the police instead merely of a reason-
able chance of finding contraband they have yet to put their
hands on. The police will then open the container and dis-
cover whatever lies within, be it marijuana or the owner’s
private papers. Thus, while Jacobsen could rely on the as-
sumption that the enquiry in question would either show
with certainty that a known substance was contraband or
would reveal nothing more, both the certainty and the limit
on disclosure that may follow are missing when the dog sniffs
the car.6

6 It would also be error to claim that some variant of the plain-view
doctrine excuses the lack of justification for the dog sniff in this case.
When an officer observes an object left by its owner in plain view, no
search occurs because the owner has exhibited “no intention to keep [the
object] to himself.” Katz v. United States, 389 U. S. 347, 361 (1967)
(Harlan, J., concurring). In contrast, when an individual conceals his pos-
sessions from the world, he has grounds to expect some degree of privacy.
While plain view may be enhanced somewhat by technology, see, e. g., Dow
Chemical Co. v. United States, 476 U. S. 227 (1986) (allowing for aerial
surveillance of an industrial complex), there are limits. As Kyllo v.
United States, 533 U. S. 27, 33 (2001), explained in treating the thermal-
imaging device as outside the plain-view doctrine, “[w]e have previously
reserved judgment as to how much technological enhancement of ordinary
perception” turns mere observation into a Fourth Amendment search.
While Kyllo laid special emphasis on the heightened privacy expectations
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The Court today does not go so far as to say explicitly that
sniff searches by dogs trained to sense contraband always
get a free pass under the Fourth Amendment, since it re-
serves judgment on the constitutional significance of sniffs
assumed to be more intrusive than a dog’s walk around a
stopped car, ante, at 409. For this reason, I do not take the
Court’s reliance on Jacobsen as actually signaling recogni-
tion of a broad authority to conduct suspicionless sniffs for
drugs in any parked car, about which Justice Ginsburg is
rightly concerned, post, at 422, or on the person of any pedes-
trian minding his own business on a sidewalk. But the
Court’s stated reasoning provides no apparent stopping point
short of such excesses. For the sake of providing a work-
able framework to analyze cases on facts like these, which
are certain to come along, I would treat the dog sniff as the
familiar search it is in fact, subject to scrutiny under the
Fourth Amendment.7

Justice Ginsburg, with whom Justice Souter joins,
dissenting.

Illinois State Police Trooper Daniel Gillette stopped Roy
Caballes for driving 71 miles per hour in a zone with a posted

that surround the home, closed car trunks are accorded some level of pri-
vacy protection. See, e. g., New York v. Belton, 453 U. S. 454, 460, n. 4
(1981) (holding that even a search incident to arrest in a vehicle does not
itself permit a search of the trunk). As a result, if Fourth Amendment
protections are to have meaning in the face of superhuman, yet fallible,
techniques like the use of trained dogs, those techniques must be justified
on the basis of their reasonableness, lest everything be deemed in plain
view.

7 I should take care myself to reserve judgment about a possible case
significantly unlike this one. All of us are concerned not to prejudge a
claim of authority to detect explosives and dangerous chemical or biologi-
cal weapons that might be carried by a terrorist who prompts no individu-
alized suspicion. Suffice it to say here that what is a reasonable search
depends in part on demonstrated risk. Unreasonable sniff searches for
marijuana are not necessarily unreasonable sniff searches for destructive
or deadly material if suicide bombs are a societal risk.
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speed limit of 65 miles per hour. Trooper Craig Graham of
the Drug Interdiction Team heard on the radio that Trooper
Gillette was making a traffic stop. Although Gillette re-
quested no aid, Graham decided to come to the scene to
conduct a dog sniff. Gillette informed Caballes that he was
speeding and asked for the usual documents—driver’s li-
cense, car registration, and proof of insurance. Caballes
promptly provided the requested documents but refused to
consent to a search of his vehicle. After calling his dis-
patcher to check on the validity of Caballes’ license and for
outstanding warrants, Gillette returned to his vehicle to
write Caballes a warning ticket. Interrupted by a radio call
on an unrelated matter, Gillette was still writing the ticket
when Trooper Graham arrived with his drug-detection dog.
Graham walked the dog around the car, the dog alerted at
Caballes’ trunk, and, after opening the trunk, the troopers
found marijuana. 207 Ill. 2d 504, 506–507, 802 N. E. 2d 202,
203 (2003).

The Supreme Court of Illinois held that the drug evidence
should have been suppressed. Id., at 506, 802 N. E. 2d, at
202. Adhering to its decision in People v. Cox, 202 Ill. 2d
462, 782 N. E. 2d 275 (2002), the court employed a two-part
test taken from Terry v. Ohio, 392 U. S. 1 (1968), to deter-
mine the overall reasonableness of the stop. 207 Ill. 2d, at
508, 802 N. E. 2d, at 204. The court asked first “whether
the officer’s action was justified at its inception,” and second
“whether it was reasonably related in scope to the circum-
stances which justified the interference in the first place.”
Ibid. (quoting People v. Brownlee, 186 Ill. 2d 501, 518–519,
713 N. E. 2d 556, 565 (1999) (in turn quoting Terry, 392 U. S.,
at 19–20)). “[I]t is undisputed,” the court observed, “that
the traffic stop was properly initiated”; thus, the dispositive
inquiry trained on the “second part of the Terry test,” in
which “[t]he State bears the burden of establishing that the
conduct remained within the scope of the stop.” 207 Ill. 2d,
at 509, 802 N. E. 2d, at 204.
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The court concluded that the State failed to offer sufficient
justification for the canine sniff: “The police did not detect
the odor of marijuana in the car or note any other evidence
suggesting the presence of illegal drugs.” Ibid. Lacking
“specific and articulable facts” supporting the canine sniff,
ibid. (quoting Cox, 202 Ill. 2d, at 470–471, 782 N. E. 2d, at
281), the court ruled, “the police impermissibly broadened
the scope of the traffic stop in this case into a drug investiga-
tion.” 207 Ill. 2d, at 509, 802 N. E. 2d, at 204.1 I would
affirm the Illinois Supreme Court’s judgment and hold that
the drug sniff violated the Fourth Amendment.

In Terry v. Ohio, the Court upheld the stop and subse-
quent frisk of an individual based on an officer’s observation
of suspicious behavior and his reasonable belief that the sus-
pect was armed. See 392 U. S., at 27–28. In a Terry-type
investigatory stop, “the officer’s action [must be] justified at
its inception, and . . . reasonably related in scope to the cir-
cumstances which justified the interference in the first
place.” Id., at 20. In applying Terry, the Court has several
times indicated that the limitation on “scope” is not confined
to the duration of the seizure; it also encompasses the man-
ner in which the seizure is conducted. See, e. g., Hiibel v.
Sixth Judicial Dist. Court of Nev., Humboldt Cty., 542 U. S.
177, 188 (2004) (an officer’s request that an individual identify
himself “has an immediate relation to the purpose, rationale,
and practical demands of a Terry stop”); United States v.
Hensley, 469 U. S. 221, 235 (1985) (examining, under Terry,

1 The Illinois Supreme Court held insufficient to support a canine sniff
Gillette’s observations that (1) Caballes said he was moving to Chicago,
but his only visible belongings were two sport coats in the backseat; (2) the
car smelled of air freshener; (3) Caballes was dressed for business,
but was unemployed; and (4) Caballes seemed nervous. Even viewed
together, the court said, these observations gave rise to “nothing more
than a vague hunch” of “possible wrongdoing.” 207 Ill. 2d 504, 509–510,
802 N. E. 2d 202, 204–205 (2003). This Court proceeds on “the assump-
tion that the officer conducting the dog sniff had no information about
[Caballes].” Ante, at 407.
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both “the length and intrusiveness of the stop and deten-
tion”); Florida v. Royer, 460 U. S. 491, 500 (1983) (plurality
opinion) (“[A]n investigative detention must be temporary
and last no longer than is necessary to effectuate the purpose
of the stop [and] the investigative methods employed should
be the least intrusive means reasonably available to verify
or dispel the officer’s suspicion . . . .”).

“A routine traffic stop,” the Court has observed, “is a rela-
tively brief encounter and ‘is more analogous to a so-called
Terry stop . . . than to a formal arrest.’ ” Knowles v. Iowa,
525 U. S. 113, 117 (1998) (quoting Berkemer v. McCarty, 468
U. S. 420, 439 (1984)); see also ante, at 415 (Souter, J.,
dissenting) (The government may not “take advantage of
a suspect’s immobility to search for evidence unrelated to
the reason for the detention.”).2 I would apply Terry’s
reasonable-relation test, as the Illinois Supreme Court did,
to determine whether the canine sniff impermissibly ex-
panded the scope of the initially valid seizure of Caballes.

It is hardly dispositive that the dog sniff in this case may
not have lengthened the duration of the stop. Cf. ante, at
407 (“A seizure . . . can become unlawful if it is prolonged
beyond the time reasonably required to complete [the initial]
mission.”). Terry, it merits repetition, instructs that any
investigation must be “reasonably related in scope to the
circumstances which justified the interference in the first
place.” 392 U. S., at 20 (emphasis added). The unwar-

2 The Berkemer Court cautioned that by analogizing a traffic stop to a
Terry stop, it did “not suggest that a traffic stop supported by probable
cause may not exceed the bounds set by the Fourth Amendment on the
scope of a Terry stop.” 468 U. S., at 439, n. 29. This Court, however,
looked to Terry earlier in deciding that an officer acted reasonably when
he ordered a motorist stopped for driving with expired license tags to exit
his car, Pennsylvania v. Mimms, 434 U. S. 106, 109–110 (1977) (per cu-
riam), and later reaffirmed the Terry analogy when evaluating a po-
lice officer’s authority to search a vehicle during a routine traffic stop,
Knowles, 525 U. S., at 117.
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ranted and nonconsensual expansion of the seizure here from
a routine traffic stop to a drug investigation broadened the
scope of the investigation in a manner that, in my judgment,
runs afoul of the Fourth Amendment.3

The Court rejects the Illinois Supreme Court’s judgment
and, implicitly, the application of Terry to a traffic stop con-
verted, by calling in a dog, to a drug search. The Court so
rules, holding that a dog sniff does not render a seizure that
is reasonable in time unreasonable in scope. Ante, at 408.
Dog sniffs that detect only the possession of contraband may
be employed without offense to the Fourth Amendment, the
Court reasons, because they reveal no lawful activity and
hence disturb no legitimate expectation of privacy. Ante,
at 408–409.

In my view, the Court diminishes the Fourth Amendment’s
force by abandoning the second Terry inquiry (was the police
action “reasonably related in scope to the circumstances [jus-
tifiying] the [initial] interference”). 392 U. S., at 20. A
drug-detection dog is an intimidating animal. Cf. United
States v. Williams, 356 F. 3d 1268, 1276 (CA10 2004) (McKay,
J., dissenting) (“drug dogs are not lap dogs”). Injecting such
an animal into a routine traffic stop changes the character of
the encounter between the police and the motorist. The
stop becomes broader, more adversarial, and (in at least
some cases) longer. Caballes—who, as far as Troopers
Gillette and Graham knew, was guilty solely of driving six
miles per hour over the speed limit—was exposed to the em-
barrassment and intimidation of being investigated, on a
public thoroughfare, for drugs. Even if the drug sniff is not
characterized as a Fourth Amendment “search,” cf. Indian-

3 The question whether a police officer inquiring about drugs without
reasonable suspicion unconstitutionally broadens a traffic investigation is
not before the Court. Cf. Florida v. Bostick, 501 U. S. 429, 434 (1991)
(police questioning of a bus passenger, who might have just said “No,” did
not constitute a seizure).
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apolis v. Edmond, 531 U. S. 32, 40 (2000); United States v.
Place, 462 U. S. 696, 707 (1983), the sniff surely broadened
the scope of the traffic-violation-related seizure.

The Court has never removed police action from Fourth
Amendment control on the ground that the action is well
calculated to apprehend the guilty. See, e. g., United States
v. Karo, 468 U. S. 705, 717 (1984) (Fourth Amendment war-
rant requirement applies to police monitoring of a beeper in
a house even if “the facts [justify] believing that a crime is
being or will be committed and that monitoring the beeper
wherever it goes is likely to produce evidence of criminal
activity.”); see also Minnesota v. Carter, 525 U. S. 83, 110
(1998) (Ginsburg, J., dissenting) (“Fourth Amendment pro-
tection, reserved for the innocent only, would have little
force in regulating police behavior toward either the inno-
cent or the guilty.”). Under today’s decision, every traffic
stop could become an occasion to call in the dogs, to the dis-
tress and embarrassment of the law-abiding population.

The Illinois Supreme Court, it seems to me, correctly
apprehended the danger in allowing the police to search for
contraband despite the absence of cause to suspect its pres-
ence. Today’s decision, in contrast, clears the way for suspi-
cionless, dog-accompanied drug sweeps of parked cars along
sidewalks and in parking lots. Compare, e. g., United States
v. Ludwig, 10 F. 3d 1523, 1526–1527 (CA10 1993) (upholding
a search based on a canine drug sniff of a parked car in a
motel parking lot conducted without particular suspicion),
with United States v. Quinn, 815 F. 2d 153, 159 (CA1 1987)
(officers must have reasonable suspicion that a car contains
narcotics at the moment a dog sniff is performed), and Place,
462 U. S., at 706–707 (Fourth Amendment not violated by a
dog sniff of a piece of luggage that was seized, pre-sniff,
based on suspicion of drugs). Nor would motorists have
constitutional grounds for complaint should police with dogs,
stationed at long traffic lights, circle cars waiting for the red
signal to turn green.
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Today’s decision also undermines this Court’s situation-
sensitive balancing of Fourth Amendment interests in other
contexts. For example, in Bond v. United States, 529 U. S.
334, 338–339 (2000), the Court held that a bus passenger had
an expectation of privacy in a bag placed in an overhead
bin and that a police officer’s physical manipulation of the
bag constituted an illegal search. If canine drug sniffs are
entirely exempt from Fourth Amendment inspection, a sniff
could substitute for an officer’s request to a bus passenger
for permission to search his bag, with this significant differ-
ence: The passenger would not have the option to say “No.”

The dog sniff in this case, it bears emphasis, was for drug
detection only. A dog sniff for explosives, involving security
interests not presented here, would be an entirely differ-
ent matter. Detector dogs are ordinarily trained not as
all-purpose sniffers, but for discrete purposes. For exam-
ple, they may be trained for narcotics detection or for explo-
sives detection or for agricultural products detection. See,
e. g., U. S. Customs & Border Protection, Canine Enforce-
ment Training Center Training Program Course Descrip-
tions, http://www.cbp.gov/xp/cgov/ border_security/canines/
training_program.xml (all Internet materials as visited Dec.
16, 2004, and available in Clerk of Court’s case file) (de-
scribing Customs training courses in narcotics detection);
Transportation Security Administration, Canine and Explo-
sives Program, http://www.tsa.gov/public/display?theme=32
(describing Transportation Security Administration’s explo-
sives detection canine program); U. S. Dept. of Agriculture,
Animal and Plant Health Inspection Service, USDA’s Detec-
tor Dogs: Protecting American Agriculture (Oct. 2001), avail-
able at http://www.aphis.usda.gov/oa/pubs/detdogs.pdf (de-
scribing USDA Beagle Brigade detector dogs trained to
detect prohibited fruits, plants, and meat); see also Jennings,
Origins and History of Security and Detector Dogs, in Ca-
nine Sports Medicine and Surgery 16, 18–19 (M. Bloomberg,
J. Dee, & R. Taylor eds. 1998) (describing narcotics-detector
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dogs used by Border Patrol and Customs, and bomb detec-
tor dogs used by the Federal Aviation Administration and
the Secret Service, but noting the possibility in some cir-
cumstances of cross training dogs for multiple tasks); S.
Chapman, Police Dogs in North America 64, 70–79 (1990) (de-
scribing narcotics- and explosives-detection dogs and noting
the possibility of cross training). There is no indication in
this case that the dog accompanying Trooper Graham was
trained for anything other than drug detection. See 207 Ill.
2d, at 507, 802 N. E. 2d, at 203 (“Trooper Graham arrived
with his drug-detection dog . . . .”); Brief for Petitioner 3
(“Trooper Graham arrived with a drug-detection dog . . . .”).

This Court has distinguished between the general interest
in crime control and more immediate threats to public safety.
In Michigan Dept. of State Police v. Sitz, 496 U. S. 444
(1990), this Court upheld the use of a sobriety traffic check-
point. Balancing the State’s interest in preventing drunk
driving, the extent to which that could be accomplished
through the checkpoint program, and the degree of intrusion
the stops involved, the Court determined that the State’s
checkpoint program was consistent with the Fourth Amend-
ment. Id., at 455. Ten years after Sitz, in Indianapolis v.
Edmond, 531 U. S. 32, this Court held that a drug interdic-
tion checkpoint violated the Fourth Amendment. Despite
the illegal narcotics traffic that the Nation is struggling to
stem, the Court explained, a “general interest in crime con-
trol” did not justify the stops. Id., at 43–44 (internal quota-
tion marks omitted). The Court distinguished the sobriety
checkpoints in Sitz on the ground that those checkpoints
were designed to eliminate an “immediate, vehicle-bound
threat to life and limb.” 531 U. S., at 43.

The use of bomb-detection dogs to check vehicles for ex-
plosives without doubt has a closer kinship to the sobriety
checkpoints in Sitz than to the drug checkpoints in Edmond.
As the Court observed in Edmond: “[T]he Fourth Amend-
ment would almost certainly permit an appropriately tai-
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lored roadblock set up to thwart an imminent terrorist
attack . . . .” 531 U. S., at 44. Even if the Court were to
change course and characterize a dog sniff as an independent
Fourth Amendment search, see ante, p. 410 (Souter, J., dis-
senting), the immediate, present danger of explosives would
likely justify a bomb sniff under the special needs doctrine.
See, e. g., ante, at 417, n. 7 (Souter, J., dissenting); Griffin
v. Wisconsin, 483 U. S. 868, 873 (1987) (permitting exceptions
to the warrant and probable-cause requirements for a search
when “special needs, beyond the normal need for law en-
forcement,” make those requirements impracticable (quoting
New Jersey v. T. L. O., 469 U. S. 325, 351 (1985) (Blackmun,
J., concurring in judgment))).

* * *

For the reasons stated, I would hold that the police vio-
lated Caballes’ Fourth Amendment rights when, without
cause to suspect wrongdoing, they conducted a dog sniff of
his vehicle. I would therefore affirm the judgment of the
Illinois Supreme Court.
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COMMISSIONER OF INTERNAL REVENUE v.
BANKS

certiorari to the united states court of appeals for
the sixth circuit

No. 03–892. Argued November 1, 2004—Decided January 24, 2005*

Respondent Banks settled his federal employment discrimination suit
against a California state agency and respondent Banaitis settled his
Oregon state case against his former employer, but neither included fees
paid to their attorneys under contingent-fee agreements as gross income
on their federal income tax returns. In each case petitioner Commis-
sioner of Internal Revenue issued a notice of deficiency, which the Tax
Court upheld. In Banks’ case, the Sixth Circuit reversed in part,
finding that the amount Banks paid to his attorney was not includable
as gross income. In Banaitis’ case, the Ninth Circuit found that because
Oregon law grants attorneys a superior lien in the contingent-fee por-
tion of any recovery, that part of Banaitis’ settlement was not includable
as gross income.

Held: When a litigant’s recovery constitutes income, the litigant’s income
includes the portion of the recovery paid to the attorney as a contingent
fee. Pp. 432–439.

(a) Two preliminary observations help clarify why this issue is of con-
sequence. First, taking the legal expenses as miscellaneous itemized
deductions would have been of no help to respondents because the Alter-
native Minimum Tax establishes a tax liability floor and does not allow
such deductions. Second, the American Jobs Creation Act of 2004—
which amended the Internal Revenue Code to allow a taxpayer, in com-
puting adjusted gross income, to deduct attorney’s fees such as those at
issue—does not apply here because it was passed after these cases arose
and is not retroactive. Pp. 432–433.

(b) The Code defines “gross income” broadly to include all economic
gains not otherwise exempted. Under the anticipatory assignment of
income doctrine, a taxpayer cannot exclude an economic gain from gross
income by assigning the gain in advance to another party, e. g., Lucas v.
Earl, 281 U. S. 111, because gains should be taxed “to those who earned
them,” id., at 114. The doctrine is meant to prevent taxpayers from
avoiding taxation through arrangements and contracts devised to pre-

*Together with No. 03–907, Commissioner of Internal Revenue v.
Banaitis, on certiorari to the United States Court of Appeals for the
Ninth Circuit.
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vent income from vesting in the one who earned it. Id., at 115. Be-
cause the rule is preventative and motivated by administrative and sub-
stantive concerns, this Court does not inquire whether any particular
assignment has a discernible tax avoidance purpose. Pp. 433–434.

(c) The Court agrees with the Commissioner that a contingent-fee
agreement should be viewed as an anticipatory assignment to the attor-
ney of a portion of the client’s income from any litigation recovery. In
an ordinary case attribution of income is resolved by asking whether
a taxpayer exercises complete dominion over the income in question.
However, in the context of anticipatory assignments, where the assignor
may not have dominion over the income at the moment of receipt, the
question is whether the assignor retains dominion over the income-
generating asset. Looking to such control preserves the principle that
income should be taxed to the party who earns the income and enjoys
the consequent benefits. In the case of a litigation recovery the
income-generating asset is the cause of action derived from the plain-
tiff ’s legal injury. The plaintiff retains dominion over this asset
throughout the litigation. Respondents’ counterarguments are re-
jected. The legal claim’s value may be speculative at the moment of
the assignment, but the anticipatory assignment doctrine is not limited
to instances when the precise dollar value of the assigned income is
known in advance. In these cases, the taxpayer retained control over
the asset, diverted some of the income produced to another party, and
realized a benefit by doing so. Also rejected is respondents’ suggestion
that the attorney-client relationship be treated as a sort of business
partnership or joint venture for tax purposes. In fact, that relationship
is a quintessential principal-agent relationship, for the client retains ul-
timate dominion and control over the underlying claim. The attorney
can make tactical decisions without consulting the client, but the client
still must determine whether to settle or proceed to judgment and
make, as well, other critical decisions. The attorney is an agent who is
duty bound to act in the principal’s interests, and so it is appropriate to
treat the full recovery amount as income to the principal. This rule
applies regardless of whether the attorney-client contract or state law
confers any special rights or protections on the attorney, so long as such
protections do not alter the relationship’s fundamental principal-agent
character. The Court declines to comment on other theories proposed
by respondents and their amici, which were not advanced in ear-
lier stages of the litigation or examined by the Courts of Appeals.
Pp. 434–438.

(d) This Court need not address Banks’ contention that application of
the anticipatory assignment principle would be inconsistent with the
purpose of statutory fee-shifting provisions, such as those applicable in
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his case brought under 42 U. S. C. §§ 1981, 1983, and 2000e et seq. He
settled his case, and the fee paid to his attorney was calculated based
solely on the contingent-fee contract. There was no court-ordered fee
award or any indication in his contract with his attorney or the settle-
ment that the contingent fee paid was in lieu of statutory fees that might
otherwise have been recovered. Also, the American Jobs Creation Act
redresses the concern for many, perhaps most, claims governed by fee-
shifting statutes. Pp. 438–439.

No. 03–892, 345 F. 3d 373; No. 03–907, 340 F. 3d 1074, reversed and
remanded.

Kennedy, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except Rehnquist, C. J., who took no part in the decision of
the cases.

David B. Salmons argued the cause pro hac vice for
petitioner in both cases. With him on the briefs were for-
mer Solicitor General Olson, Acting Solicitor General
Clement, Assistant Attorney General O’Connor, Deputy So-
licitor General Hungar, Richard Farber, and Kenneth W.
Rosenberg.

James R. Carty argued the cause pro hac vice for respond-
ent in No. 03–892. With him on the briefs were Robert G.
Wilson, Russell R. Young, Roger J. Jones, William J. Wise,
and Glenn P. Schwartz. Philip N. Jones argued the cause
for respondent in No. 03–907. With him on the briefs were
Peter J. Duffy, Holly N. Mitchell, and Eric Schnapper.†

†A brief of amici curiae urging reversal in both cases was filed for
Gregg D. Polsky et al. by Mr. Polsky, pro se, and Brant J. Hellwig, pro se.

Briefs of amici curiae urging affirmance in both cases were filed for the
Association of Trial Lawyers of America by Jeffrey Robert White and
Todd A. Smith; for the Equal Employment Advisory Council by Ann Eliz-
abeth Reesman; for the Lawyers’ Committee for Civil Rights Under Law
et al. by Jerome B. Libin, Mary E. Monahan, Barbara R. Arnwine, Mi-
chael L. Foreman, Sarah C. Crawford, Audrey J. Wiggins, Ira A. Burnim,
Vincent A. Eng, Dennis C. Hayes, and Dina R. Lassow; for the Mountain
States Legal Foundation et al. by William Perry Pendley and J. Scott
Detamore; for the National Employment Lawyers Association et al. by
Douglas B. Huron, Victoria W. Ni, Richard A. Marcantonio, Richard A.
Rothschild, Theodore M. Shaw, Norman J. Chachkin, Robert H. Stroup,
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Justice Kennedy delivered the opinion of the Court.

The question in these consolidated cases is whether the
portion of a money judgment or settlement paid to a plain-
tiff ’s attorney under a contingent-fee agreement is income to
the plaintiff under the Internal Revenue Code, 26 U. S. C. § 1
et seq. (2000 ed. and Supp. I). The issue divides the courts
of appeals. In one of the instant cases, Banks v. Commis-
sioner, 345 F. 3d 373 (2003), the Court of Appeals for the
Sixth Circuit held the contingent-fee portion of a litigation
recovery is not included in the plaintiff ’s gross income. The
Courts of Appeals for the Fifth and Eleventh Circuits also
adhere to this view, relying on the holding, over Judge Wis-
dom’s dissent, in Cotnam v. Commissioner, 263 F. 2d 119,
125–126 (CA5 1959). Srivastava v. Commissioner, 220 F. 3d
353, 363–365 (CA5 2000); Foster v. United States, 249 F. 3d
1275, 1279–1280 (CA11 2001). In the other case under re-
view, Banaitis v. Commissioner, 340 F. 3d 1074 (2003), the
Court of Appeals for the Ninth Circuit held that the portion
of the recovery paid to the attorney as a contingent fee is
excluded from the plaintiff ’s gross income if state law gives
the plaintiff ’s attorney a special property interest in the fee,
but not otherwise. Six Courts of Appeals have held the en-
tire litigation recovery, including the portion paid to an attor-
ney as a contingent fee, is income to the plaintiff. Some of
these Courts of Appeals discuss state law, but little of their
analysis appears to turn on this factor. Raymond v. United
States, 355 F. 3d 107, 113–116 (CA2 2004); Kenseth v. Com-
missioner, 259 F. 3d 881, 883–884 (CA7 2001); Baylin v.
United States, 43 F. 3d 1451, 1454–1455 (CA Fed. 1995).

and Thomas W. Osborne; for the Taxpayers Against Fraud Education
Fund by Charles J. Cooper and Hamish P. M. Hume; and for Kenneth W.
Gideon et al. by Mr. Gideon, pro se.

Briefs of amici curiae were filed in both cases for the Oregon Trial
Lawyers Association by Richard S. Yugler; for Stephen B. Cohen by
Mr. Cohen, pro se; and for Charles Davenport by Mr. Davenport, pro se.
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Other Courts of Appeals have been explicit that the fee por-
tion of the recovery is always income to the plaintiff regard-
less of the nuances of state law. O’Brien v. Commissioner,
38 T. C. 707, 712 (1962), aff ’d, 319 F. 2d 532 (CA3 1963) (per
curiam); Young v. Commissioner, 240 F. 3d 369, 377–379
(CA4 2001); Hukkanen-Campbell v. Commissioner, 274 F. 3d
1312, 1313–1314 (CA10 2001). We granted certiorari to re-
solve the conflict. 541 U. S. 958 (2004).

We hold that, as a general rule, when a litigant’s recovery
constitutes income, the litigant’s income includes the portion
of the recovery paid to the attorney as a contingent fee. We
reverse the decisions of the Courts of Appeals for the Sixth
and Ninth Circuits.

I
A. Commissioner v. Banks

In 1986, respondent John W. Banks, II, was fired from his
job as an educational consultant with the California De-
partment of Education. He retained an attorney on a
contingent-fee basis and filed a civil suit against the em-
ployer in a United States District Court. The complaint al-
leged employment discrimination in violation of 42 U. S. C.
§§ 1981 and 1983, Title VII of the Civil Rights Act of 1964,
as amended, 42 U. S. C. § 2000e et seq., and Cal. Govt. Code
Ann. § 12965 (West 1986). The original complaint asserted
various additional claims under state law, but Banks later
abandoned these. After trial commenced in 1990, the par-
ties settled for $464,000. Banks paid $150,000 of this amount
to his attorney pursuant to the fee agreement.

Banks did not include any of the $464,000 in settlement
proceeds as gross income in his 1990 federal income tax re-
turn. In 1997 the Commissioner of Internal Revenue issued
Banks a notice of deficiency for the 1990 tax year. The Tax
Court upheld the Commissioner’s determination, finding that
all the settlement proceeds, including the $150,000 Banks had
paid to his attorney, must be included in Banks’ gross income.
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The Court of Appeals for the Sixth Circuit reversed in
part. 345 F. 3d 373 (2003). It agreed the net amount re-
ceived by Banks was included in gross income but not the
amount paid to the attorney. Relying on its prior decision
in Estate of Clarks ex rel. Brisco-Whitter v. United States,
202 F. 3d 854 (2000), the court held the contingent-fee agree-
ment was not an anticipatory assignment of Banks’ income
because the litigation recovery was not already earned,
vested, or even relatively certain to be paid when the
contingent-fee contract was made. A contingent-fee ar-
rangement, the court reasoned, is more like a partial assign-
ment of income-producing property than an assignment of
income. The attorney is not the mere beneficiary of the cli-
ent’s largess, but rather earns his fee through skill and dili-
gence. 345 F. 3d, at 384–385 (quoting Estate of Clarks,
supra, at 857–858). This reasoning, the court held, applies
whether or not state law grants the attorney any special
property interest (e. g., a superior lien) in part of the judg-
ment or settlement proceeds.

B. Commissioner v. Banaitis

After leaving his job as a vice president and loan officer
at the Bank of California in 1987, Sigitas J. Banaitis retained
an attorney on a contingent-fee basis and brought suit in
Oregon state court against the Bank of California and its
successor in ownership, the Mitsubishi Bank. The com-
plaint alleged that Mitsubishi Bank willfully interfered with
Banaitis’ employment contract, and that the Bank of Califor-
nia attempted to induce Banaitis to breach his fiduciary
duties to customers and discharged him when he refused.
The jury awarded Banaitis compensatory and punitive
damages. After resolution of all appeals and post-trial mo-
tions, the parties settled. The defendants paid $4,864,547
to Banaitis; and, following the formula set forth in the
contingent-fee contract, the defendants paid an additional
$3,864,012 directly to Banaitis’ attorney.
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Banaitis did not include the amount paid to his attorney
in gross income on his federal income tax return, and the
Commissioner issued a notice of deficiency. The Tax Court
upheld the Commissioner’s determination, but the Court of
Appeals for the Ninth Circuit reversed. 340 F. 3d 1074
(2003). In contrast to the Court of Appeals for the Sixth
Circuit, the Banaitis court viewed state law as pivotal.
Where state law confers on the attorney no special property
rights in his fee, the court said, the whole amount of the
judgment or settlement ordinarily is included in the plain-
tiff ’s gross income. Id., at 1081. Oregon state law, how-
ever, like the law of some other States, grants attorneys a
superior lien in the contingent-fee portion of any recovery.
As a result, the court held, contingent-fee agreements under
Oregon law operate not as an anticipatory assignment of the
client’s income but as a partial transfer to the attorney of
some of the client’s property in the lawsuit.

II

To clarify why the issue here is of any consequence for
tax purposes, two preliminary observations are useful. The
first concerns the general issue of deductibility. For the tax
years in question the legal expenses in these cases could
have been taken as miscellaneous itemized deductions sub-
ject to the ordinary requirements, 26 U. S. C. §§ 67–68 (2000
ed. and Supp. I), but doing so would have been of no help
to respondents because of the operation of the Alternative
Minimum Tax (AMT). For noncorporate individual taxpay-
ers, the AMT establishes a tax liability floor equal to 26 per-
cent of the taxpayer’s “alternative minimum taxable income”
(minus specified exemptions) up to $175,000, plus 28 percent
of alternative minimum taxable income over $175,000.
§§ 55(a), (b) (2000 ed.). Alternative minimum taxable in-
come, unlike ordinary gross income, does not allow any mis-
cellaneous itemized deductions. § 56(b)(1)(A)(i).
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Second, after these cases arose Congress enacted the
American Jobs Creation Act of 2004, 118 Stat. 1418. Section
703 of the Act amended the Code by adding § 62(a)(19). Id.,
at 1546. The amendment allows a taxpayer, in computing
adjusted gross income, to deduct “attorney fees and court
costs paid by, or on behalf of, the taxpayer in connection
with any action involving a claim of unlawful discrimination.”
Ibid. The Act defines “unlawful discrimination” to include
a number of specific federal statutes, §§ 62(e)(1) to (16), any
federal whistle-blower statute, § 62(e)(17), and any federal,
state, or local law “providing for the enforcement of civil
rights” or “regulating any aspect of the employment re-
lationship . . . or prohibiting the discharge of an employee,
the discrimination against an employee, or any other form of
retaliation or reprisal against an employee for asserting
rights or taking other actions permitted by law,” § 62(e)(18).
Id., at 1547–1548. These deductions are permissible even
when the AMT applies. Had the Act been in force for the
transactions now under review, these cases likely would not
have arisen. The Act is not retroactive, however, so while
it may cover future taxpayers in respondents’ position, it
does not pertain here.

III

The Internal Revenue Code defines “gross income” for fed-
eral tax purposes as “all income from whatever source
derived.” 26 U. S. C. § 61(a). The definition extends
broadly to all economic gains not otherwise exempted.
Commissioner v. Glenshaw Glass Co., 348 U. S. 426, 429–430
(1955); Commissioner v. Jacobson, 336 U. S. 28, 49 (1949). A
taxpayer cannot exclude an economic gain from gross income
by assigning the gain in advance to another party. Lucas v.
Earl, 281 U. S. 111 (1930); Commissioner v. Sunnen, 333
U. S. 591, 604 (1948); Helvering v. Horst, 311 U. S. 112, 116–
117 (1940). The rationale for the so-called anticipatory as-
signment of income doctrine is the principle that gains
should be taxed “to those who earned them,” Lucas, supra,
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at 114, a maxim we have called “the first principle of income
taxation,” Commissioner v. Culbertson, 337 U. S. 733, 739–
740 (1949). The anticipatory assignment doctrine is meant
to prevent taxpayers from avoiding taxation through “ar-
rangements and contracts however skillfully devised to pre-
vent [income] when paid from vesting even for a second in
the man who earned it.” Lucas, 281 U. S., at 115. The rule
is preventative and motivated by administrative as well as
substantive concerns, so we do not inquire whether any par-
ticular assignment has a discernible tax avoidance purpose.
As Lucas explained, “no distinction can be taken according
to the motives leading to the arrangement by which the
fruits are attributed to a different tree from that on which
they grew.” Ibid.

Respondents argue that the anticipatory assignment doc-
trine is a judge-made antifraud rule with no relevance to
contingent-fee contracts of the sort at issue here. The Com-
missioner maintains that a contingent-fee agreement should
be viewed as an anticipatory assignment to the attorney of
a portion of the client’s income from any litigation recovery.
We agree with the Commissioner.

In an ordinary case attribution of income is resolved by
asking whether a taxpayer exercises complete dominion over
the income in question. Glenshaw Glass Co., supra, at 431;
see also Commissioner v. Indianapolis Power & Light Co.,
493 U. S. 203, 209 (1990); Commissioner v. First Security
Bank of Utah, N. A., 405 U. S. 394, 403 (1972). In the con-
text of anticipatory assignments, however, the assignor often
does not have dominion over the income at the moment of
receipt. In that instance the question becomes whether the
assignor retains dominion over the income-generating asset,
because the taxpayer “who owns or controls the source of
the income, also controls the disposition of that which he
could have received himself and diverts the payment from
himself to others as the means of procuring the satisfaction
of his wants.” Horst, supra, at 116–117. See also Lucas,
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supra, at 114–115; Helvering v. Eubank, 311 U. S. 122, 124–
125 (1940); Sunnen, supra, at 604. Looking to control over
the income-generating asset, then, preserves the principle
that income should be taxed to the party who earns the in-
come and enjoys the consequent benefits.

In the case of a litigation recovery the income-generating
asset is the cause of action that derives from the plaintiff ’s
legal injury. The plaintiff retains dominion over this asset
throughout the litigation. We do not understand respond-
ents to argue otherwise. Rather, respondents advance two
counterarguments. First, they say that, in contrast to the
bond coupons assigned in Horst, the value of a legal claim is
speculative at the moment of assignment, and may be worth
nothing at all. Second, respondents insist that the claim-
ant’s legal injury is not the only source of the ultimate
recovery. The attorney, according to respondents, also con-
tributes income-generating assets—effort and expertise—
without which the claimant likely could not prevail. On
these premises respondents urge us to treat a contingent-fee
agreement as establishing, for tax purposes, something like a
joint venture or partnership in which the client and attorney
combine their respective assets—the client’s claim and the
attorney’s skill—and apportion any resulting profits.

We reject respondents’ arguments. Though the value of
the plaintiff ’s claim may be speculative at the moment the
fee agreement is signed, the anticipatory assignment doc-
trine is not limited to instances when the precise dollar value
of the assigned income is known in advance. Lucas, supra;
United States v. Basye, 410 U. S. 441, 445, 450–452 (1973).
Though Horst involved an anticipatory assignment of a pre-
determined sum to be paid on a specific date, the holding in
that case did not depend on ascertaining a liquidated amount
at the time of assignment. In each of the cases before us,
as in Horst, the taxpayer retained control over the income-
generating asset, diverted some of the income produced to
another party, and realized a benefit by doing so. As Judge
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Wesley correctly concluded in a recent case, the rationale of
Horst applies fully to a contingent-fee contract. Raymond
v. United States, 355 F. 3d, at 115–116. That the amount of
income the asset would produce was uncertain at the mo-
ment of assignment is of no consequence.

We further reject the suggestion to treat the attorney-
client relationship as a sort of business partnership or joint
venture for tax purposes. The relationship between client
and attorney, regardless of the variations in particular com-
pensation agreements or the amount of skill and effort the
attorney contributes, is a quintessential principal-agent rela-
tionship. Restatement (Second) of Agency § 1, Comment e
(1957) (hereinafter Restatement); ABA Model Rules of
Professional Conduct Rule 1.3, and Comment 1; Rule 1.7, and
Comment 1 (2002). The client may rely on the attorney’s
expertise and special skills to achieve a result the client
could not achieve alone. That, however, is true of most
principal-agent relationships, and it does not alter the fact
that the client retains ultimate dominion and control over
the underlying claim. The control is evident when it is
noted that, although the attorney can make tactical decisions
without consulting the client, the plaintiff still must deter-
mine whether to settle or proceed to judgment and make,
as well, other critical decisions. Even where the attorney
exercises independent judgment without supervision by, or
consultation with, the client, the attorney, as an agent, is
obligated to act solely on behalf of, and for the exclusive ben-
efit of, the client-principal, rather than for the benefit of the
attorney or any other party. Restatement §§ 13, 39, 387.

The attorney is an agent who is dutybound to act only in
the interests of the principal, and so it is appropriate to treat
the full amount of the recovery as income to the principal.
In this respect Judge Posner’s observation is apt: “[T]he
contingent-fee lawyer [is not] a joint owner of his client’s
claim in the legal sense any more than the commission sales-
man is a joint owner of his employer’s accounts receivable.”
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Kenseth, 259 F. 3d, at 883. In both cases a principal relies
on an agent to realize an economic gain, and the gain realized
by the agent’s efforts is income to the principal. The por-
tion paid to the agent may be deductible, but absent some
other provision of law it is not excludable from the principal’s
gross income.

This rule applies whether or not the attorney-client con-
tract or state law confers any special rights or protections
on the attorney, so long as these protections do not alter the
fundamental principal-agent character of the relationship.
Cf. Restatement § 13, Comment b, and § 14G, Comment a (an
agency relationship is created where a principal assigns a
chose in action to an assignee for collection and grants the
assignee a security interest in the claim against the assign-
or’s debtor in order to compensate the assignee for his collec-
tion efforts). State laws vary with respect to the strength
of an attorney’s security interest in a contingent fee and the
remedies available to an attorney should the client discharge
or attempt to defraud the attorney. No state laws of which
we are aware, however, even those that purport to give at-
torneys an “ownership” interest in their fees, e. g., 340 F. 3d,
at 1082–1083 (discussing Oregon law); Cotnam, 263 F. 2d, at
125 (discussing Alabama law), convert the attorney from an
agent to a partner.

Respondents and their amici propose other theories to
exclude fees from income or permit deductibility. These
suggestions include: (1) The contingent-fee agreement estab-
lishes a Subchapter K partnership under 26 U. S. C. §§ 702,
704, and 761, Brief for Respondent in No. 03–907, pp. 5–21;
(2) litigation recoveries are proceeds from disposition of
property, so the attorney’s fee should be subtracted as a capi-
tal expense pursuant to §§ 1001, 1012, and 1016, Brief for
Association of Trial Lawyers of America as Amicus Curiae
23–28, Brief for Charles Davenport as Amicus Curiae 3–13;
and (3) the fees are deductible reimbursed employee business
expenses under § 62(a)(2)(A) (2000 ed. and Supp. I), Brief for
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Stephen B. Cohen as Amicus Curiae. These arguments, it
appears, are being presented for the first time to this Court.
We are especially reluctant to entertain novel propositions
of law with broad implications for the tax system that were
not advanced in earlier stages of the litigation and not exam-
ined by the Courts of Appeals. We decline comment on
these supplementary theories. In addition, we do not reach
the instance where a relator pursues a claim on behalf of the
United States. Brief for Taxpayers Against Fraud Educa-
tion Fund as Amicus Curiae 10–20.

IV

The foregoing suffices to dispose of Banaitis’ case. Banks’
case, however, involves a further consideration. Banks
brought his claims under federal statutes that authorize fee
awards to prevailing plaintiffs’ attorneys. He contends that
application of the anticipatory assignment principle would be
inconsistent with the purpose of statutory fee-shifting pro-
visions. See Venegas v. Mitchell, 495 U. S. 82, 86 (1990)
(observing that statutory fees enable “plaintiffs to employ
reasonably competent lawyers without cost to themselves if
they prevail”). In the federal system statutory fees are typ-
ically awarded by the court under the lodestar approach,
Hensley v. Eckerhart, 461 U. S. 424, 433 (1983), and the plain-
tiff usually has little control over the amount awarded.
Sometimes, as when the plaintiff seeks only injunctive relief,
or when the statute caps plaintiffs’ recoveries, or when for
other reasons damages are substantially less than attorney’s
fees, court-awarded attorney’s fees can exceed a plaintiff ’s
monetary recovery. See, e. g., Riverside v. Rivera, 477 U. S.
561, 564–565 (1986) (compensatory and punitive damages of
$33,350; attorney’s fee award of $245,456.25). Treating the
fee award as income to the plaintiff in such cases, it is ar-
gued, can lead to the perverse result that the plaintiff loses
money by winning the suit. Furthermore, it is urged that
treating statutory fee awards as income to plaintiffs would
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undermine the effectiveness of fee-shifting statutes in depu-
tizing plaintiffs and their lawyers to act as private attor-
neys general.

We need not address these claims. After Banks settled
his case, the fee paid to his attorney was calculated solely on
the basis of the private contingent-fee contract. There was
no court-ordered fee award, nor was there any indication in
Banks’ contract with his attorney, or in the settlement agree-
ment with the defendant, that the contingent fee paid to
Banks’ attorney was in lieu of statutory fees Banks might
otherwise have been entitled to recover. Also, the amend-
ment added by the American Jobs Creation Act redresses
the concern for many, perhaps most, claims governed by fee-
shifting statutes.

* * *

For the reasons stated, the judgments of the Courts of
Appeals for the Sixth and Ninth Circuits are reversed, and
the cases are remanded for further proceedings consistent
with this opinion.

It is so ordered.

The Chief Justice took no part in the decision of these
cases.
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HOWELL, aka COX v. MISSISSIPPI

certiorari to the supreme court of mississippi

No. 03–9560. Argued November 29, 2004—Decided January 24, 2005

Petitioner appealed his capital murder conviction and death sentence,
claiming, inter alia, that the trial court erred by failing to give a lesser-
included-offense instruction on simple murder or manslaughter. The
State Supreme Court affirmed. In granting certiorari, this Court
asked the parties to address the question whether petitioner properly
raised in the State Supreme Court the federal claim that his death sen-
tence is unconstitutional under Beck v. Alabama, 447 U. S. 625, 638.

Held: Because petitioner did not properly raise his federal claim in the
State Supreme Court, the writ of certiorari is dismissed as improvi-
dently granted. Petitioner’s argument that he presented his federal
claim by citing a state case, which cited another state case, which in
turn cited Beck, presents a daisy chain too lengthy to meet this Court’s
standards for proper presentation of a federal claim. Nor was his fed-
eral claim raised by implication under a state-law rule similar to the
constitutional rule articulated in Beck, because the state and federal
standards are not identical. Finally, even if this Court’s requirement
that a federal claim be raised in state court is prudential rather than
jurisdictional, “the circumstances here justify no exception.” Adams
v. Robertson, 520 U. S. 83, 90 (per curiam).

Certiorari dismissed. Reported below: 860 So. 2d 704.

Ronnie Monroe Mitchell argued the cause for petitioner.
With him on the briefs were André de Gruy, Duncan Lott,
and William Odum Richardson, by appointment of the
Court, 543 U. S. 977.

Jim Hood, Attorney General of Mississippi, argued the
cause for respondent. With him on the brief was Judy
Thomas Martin, Special Assistant Attorney General.*

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae.



543US2 Unit: $U19 [03-06-07 14:54:32] PAGES PGT: OPIN

441Cite as: 543 U. S. 440 (2005)

Per Curiam

Per Curiam.

Petitioner Marlon Howell contends that the Mississippi
courts violated his rights under the Eighth and Fourteenth
Amendments to the United States Constitution by refusing
to require a jury instruction about a lesser included offense
in his capital case. He did not, however, raise this claim in
the Supreme Court of Mississippi, which unsurprisingly did
not address it. As a result, we dismiss the writ of certiorari
as improvidently granted.

Petitioner was convicted and sentenced to death for killing
Hugh David Pernell. Shortly after 5 a.m. on May 15, 2000,
Pernell was delivering newspapers from his car when the
occupants of another car motioned for him to stop. The evi-
dence at trial indicated that, when both cars had pulled over,
petitioner got out of the trailing car and approached the driv-
er’s side of Pernell’s car. After a brief conversation and per-
haps some kind of scuffle, petitioner pulled out a pistol, shot
Pernell through the heart, got back in the other car, and fled
the scene. See 860 So. 2d 704, 712–715, 738–739 (Miss. 2003).
At trial, petitioner argued both that he was in another city
at the time of the killing and that the evidence was insuffi-
cient to prove that Pernell was killed during an attempted
robbery (which would deprive the State of an element of cap-
ital murder). As part of his nonalibi defense, petitioner
sought to supplement the State’s proposed jury instruction
on capital murder with instructions on manslaughter and
simple murder. The trial court refused the additional in-
structions. The jury found petitioner guilty of capital mur-
der and separately concluded that he should be sentenced
to death.

On appeal to the State Supreme Court, one of petitioner’s
28 claims of error was the trial court’s failure “to give the
defendant an instruction on the offense of simple murder
or manslaughter.” App. 39. In that argument, petitioner
cited three cases from the State Supreme Court about
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lesser-included-offense instructions, and the only opinion
whose original language he quoted was a noncapital case.
Ibid. (quoting, with modifications, Conner v. State, 632 So. 2d
1239, 1254 (Miss. 1993) (a capital case), in turn quoting
McGowan v. State, 541 So. 2d 1027, 1028 (Miss. 1989) (a non-
capital case), in turn quoting Harper v. State, 478 So. 2d 1017,
1021 (Miss. 1985) (a noncapital case)). Petitioner argued
that, because the jury “could have found and returned the
lesser included offense of simple murder or manslaughter,”
the failure to give instructions on those offenses was “error”
that left the jury no “choice but either to turn [him] loose or
convict him of [c]apital [m]urder.” App. 40. In the course
of affirming petitioner’s conviction and death sentence, the
State Supreme Court found that “[t]he facts of this case
clearly do not support or warrant” the instruction for man-
slaughter or simple murder. 860 So. 2d, at 744. The court
cited and quoted a prior noncapital decision, which construed
a state statute and concluded that an instruction should be
refused if it would cause the jury to “ ‘ignore the primary
charge’ ” or “ ‘if the evidence does not justify submission of
a lesser-included offense.’ ” Ibid. (quoting Presley v. State,
321 So. 2d 309, 310–311 (Miss. 1975)). The court also cited
Grace v. State, 375 So. 2d 419 (Miss. 1979), an aggravated-
assault case rejecting an instruction for simple assault.

Petitioner sought certiorari from this Court, arguing that
his death sentence is unconstitutional under that rule of our
capital jurisprudence set forth in Beck v. Alabama, 447 U. S.
625, 638 (1980) (“[I]f the unavailability of a lesser included
offense instruction enhances the risk of an unwarranted con-
viction, [the State] is constitutionally prohibited from with-
drawing that option from the jury in a capital case”). See
Pet. for Cert. 5. We granted certiorari, but asked the
parties to address the following additional question: “ ‘Was
petitioner’s federal constitutional claim properly raised be-
fore the Mississippi Supreme Court for purposes of 28
U. S. C. § 1257?’ ” 542 U. S. 936 (2004). Our answer to that
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question prevents us from reaching petitioner’s constitu-
tional claim.

Congress has given this Court the power to review “[f]inal
judgments or decrees rendered by the highest court of a
State in which a decision could be had . . . where any . . . right
. . . is specially set up or claimed under the Constitution or
the treaties or statutes of . . . the United States.” 28 U. S. C.
§ 1257(a) (emphasis added). Under that statute and its pred-
ecessors, this Court has almost unfailingly refused to con-
sider any federal-law challenge to a state-court decision
unless the federal claim “was either addressed by or properly
presented to the state court that rendered the decision we
have been asked to review.” Adams v. Robertson, 520 U. S.
83, 86 (1997) (per curiam); see also Illinois v. Gates, 462
U. S. 213, 218 (1983) (tracing this principle back to Crowell
v. Randell, 10 Pet. 368, 392 (1836), and Owings v. Norwood’s
Lessee, 5 Cranch 344 (1809)).

Petitioner’s brief in the State Supreme Court did not prop-
erly present his claim as one arising under federal law.1 In
the relevant argument, he did not cite the Constitution or
even any cases directly construing it, much less any of this
Court’s cases. Instead, he argues that he presented his fed-
eral claim by citing Harveston v. State, 493 So. 2d 365 (Miss.
1986), which cited (among other cases) Fairchild v. State, 459
So. 2d 793 (Miss. 1984), which in turn cited Beck, but only
by way of acknowledging that Mississippi’s general rule re-
quiring lesser-included-offense instructions “takes on con-
stitutional proportions” in capital cases. 459 So. 2d, at 800.
Assuming it constituted adequate briefing of the fed-
eral question under state-law standards, petitioner’s daisy
chain—which depends upon a case that was cited by one of
the cases that was cited by one of the cases that petitioner
cited—is too lengthy to meet this Court’s standards for

1 Petitioner argues not that the State Supreme Court actually addressed
his federal claim, but rather that it “had an adequate opportunity to ad-
dress” it. Brief for Petitioner 19.
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proper presentation of a federal claim.2 As we recently
explained in a slightly different context, “[a] litigant wishing
to raise a federal issue can easily indicate the federal law
basis for his claim in a state-court petition or brief . . .
by citing in conjunction with the claim the federal source of
law on which he relies or a case deciding such a claim on
federal grounds, or by simply labeling the claim ‘federal.’ ”
Baldwin v. Reese, 541 U. S. 27, 32 (2004). In the context of
§ 1257, the same steps toward clarity are just as easy to take
and are generally necessary to establish that a federal ques-
tion was properly presented to a state court. Petitioner did
none of these things.

Petitioner also contends that he raised his federal claim by
implication because the state-law rule on which he relied was
“identical,” Tr. of Oral Arg. 17, or “virtually identical,” Brief
for Petitioner 17–18, to the constitutional rule articulated in
Beck. Assuming, without deciding, that identical standards
might overcome a petitioner’s failure to identify his claim as
federal, Mississippi’s rule regarding lesser-included-offense
instructions is not identical to Beck—or at least not identical
to the Mississippi Supreme Court’s interpretation of Beck.
Mississippi’s rule applies even when the jury is not choosing
only between acquittal and death. The Mississippi Supreme

2 See, e. g., Adams v. Robertson, 520 U. S. 83, 89, n. 3 (1997) (per curiam)
(concluding that “passing invocations of ‘due process’ ” that “fail to cite the
Federal Constitution or any cases relying on the Fourteenth Amendment”
do not “meet our minimal requirement that it must be clear that a federal
claim was presented”); Webb v. Webb, 451 U. S. 493, 496 (1981) (finding a
reference to “full faith and credit” insufficient to raise a federal claim with-
out a reference to the U. S. Constitution or to any cases relying on it);
New York Central R. Co. v. New York, 186 U. S. 269, 273 (1902) (“[I]t is well
settled in this court that it must be made to appear that some provision of
the Federal, as distinguished from the state, Constitution was relied upon,
and that such provision must be set forth”); Oxley Stave Co. v. Butler
County, 166 U. S. 648, 655 (1897) (a party’s intent to invoke the Federal
Constitution must be “unmistakably” declared, and the statutory require-
ment is not met if “the purpose of the party to assert a Federal right is
left to mere inference”).
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Court’s interpretation of Beck, on the other hand, holds that
case inapplicable where the jury has the additional option of
life imprisonment, see Jackson v. State, 684 So. 2d 1213, 1228
(1996)—a conclusion that finds some support in our cases, see
Hopkins v. Reeves, 524 U. S. 88, 98 (1998) (“In Beck, the
death penalty was automatically tied to conviction, and
Beck’s jury was told that if it convicted the defendant of the
charged offense, it was required to impose the death pen-
alty”); Schad v. Arizona, 501 U. S. 624, 646 (1991) (“Our fun-
damental concern in Beck was that a jury . . . might . . . vote
for a capital conviction if the only alternative was to set the
defendant free with no punishment at all”). Moreover, un-
like Beck, see 447 U. S., at 638, n. 14, Mississippi’s rule on
lesser-included-offense instructions applies in noncapital
cases (as shown by the cases petitioner did cite). Thus, one
opinion of the Mississippi Supreme Court appears to have
treated a claim under Beck as distinct from one arising under
the Mississippi rule. See Goodin v. State, 787 So. 2d 639,
656 (2001) (“Having found no [federal] constitutional flaws in
the jury instruction given, we must now determine whether
our practice entitles Goodin to a manslaughter instruction.
We have held that there must be some evidentiary support
to grant an instruction for manslaughter”).

Petitioner suggests that we need not treat his failure to
present his federal claim in state court as jurisdictional.
Reply Brief for Petitioner 4, and n. 1. Notwithstanding the
long line of cases clearly stating that the presentation
requirement is jurisdictional, see, e. g., Exxon Corp. v.
Eagerton, 462 U. S. 176, 181, n. 3 (1983); Cardinale v. Louisi-
ana, 394 U. S. 437, 438–439 (1969) (citing cases), a handful of
exceptions (discussed in Gates, supra, at 219) have pre-
viously led us to conclude that this is “an unsettled ques-
tion.” Bankers Life & Casualty Co. v. Crenshaw, 486 U. S.
71, 79 (1988). As in prior cases, however, we need not
decide today “whether our requirement that a federal claim
be addressed or properly presented in state court is jurisdic-
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tional or prudential, because even treating the rule as purely
prudential, the circumstances here justify no exception.”
Adams, 520 U. S., at 90 (citations omitted); accord, Yee v.
Escondido, 503 U. S. 519, 533 (1992); Bankers Life, supra, at
79; Heath v. Alabama, 474 U. S. 82, 87 (1985); Gates, 462
U. S., at 222.3

Accordingly, we dismiss the writ of certiorari as improvi-
dently granted.

It is so ordered.

3 In Three Affiliated Tribes of Fort Berthold Reservation v. Wold Engi-
neering, P. C., 476 U. S. 877, 883 (1986), the Court chose to reach a question
that had not been presented in state court for two reasons that are inappli-
cable here: because the other party had no objection to reaching the ques-
tion, and because the case had previously been remanded to the state court
on other grounds.
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BELL v. CONE

on petition for writ of certiorari to the united
states court of appeals for the sixth circuit

No. 04–394. Decided January 24, 2005

The Tennessee jury found that four aggravating circumstances, including
that the murders committed by respondent were “especially heinous,
atrocious, or cruel,” outweighed the mitigating evidence, and sentenced
respondent to death. His direct appeal and state collateral attacks
proved unsuccessful, and the Federal District Court denied habeas re-
lief. Ultimately, the Sixth Circuit reversed on the ground that the “es-
pecially heinous, atrocious, or cruel” aggravator was unconstitutionally
vague under the Eighth Amendment, and that the State Supreme Court
had not applied a narrowing construction adopted in its earlier Dicks
case to cure the aggravation.

Held: The Sixth Circuit had no power to issue a writ of habeas corpus.
Assuming that it correctly concluded that the State’s statutory aggra-
vating circumstance was facially vague, it erred in presuming that the
State Supreme Court did not cure that vagueness because the state
court neither mentioned nor cited Dicks. Under 28 U. S. C. § 2254(d)’s
“ ‘highly deferential standard for evaluating state-court rulings,’ ”
Woodford v. Visciotti, 537 U. S. 19, 24 (per curiam), federal courts are
not free to presume that a state court did not comply with constitutional
dictates based on nothing more than a lack of citation. In addition,
absent an affirmative indication to the contrary, this Court must pre-
sume that the Tennessee Supreme Court followed its established prece-
dent, as it had done numerous other times. Even absent that presump-
tion, this Court would still conclude that the state court applied the
narrower construction, since its reasoning here closely resembled its
rationale in cases where it had expressly done so. And that construc-
tion, the exact one approved by this Court in Proffitt v. Florida, 428
U. S. 242, 255, is not itself unconstitutionally vague.

Certiorari granted; 359 F. 3d 785, reversed and remanded.

Per Curiam.

The United States Court of Appeals for the Sixth Circuit
granted a writ of habeas corpus to respondent Gary Bradford
Cone after concluding that the “especially heinous, atrocious,
or cruel” aggravating circumstance found by the jury at the
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sentencing phase of his trial was unconstitutionally vague,
and that the Tennessee Supreme Court failed to cure any
constitutional deficiencies on appeal. 359 F. 3d 785, 799
(2004). Because this result fails to accord to the state court
the deference required by 28 U. S. C. § 2254(d), we grant the
petition for certiorari and respondent’s motion to proceed in
forma pauperis and reverse.

I

Respondent killed Shipley Todd, 93, and his wife Cleo-
patra, 79, on August 10, 1980, in their home at the conclusion
of a 2-day crime spree. The killings were accomplished in a
brutal and callous fashion: The elderly victims were “repeat-
edly beaten about the head until they died,” State v. Cone,
665 S. W. 2d 87, 90–91 (Tenn. 1984), and their bodies were
subsequently discovered “horribly mutilated and cruelly
beaten,” id., at 90. A Tennessee jury convicted respondent
of, inter alia, two counts of murder in the first degree and
two counts of murder in the first degree in the perpetration
of a burglary. At the conclusion of the penalty phase of re-
spondent’s trial, the jury unanimously found four aggravat-
ing circumstances 1 and concluded that they outweighed the
mitigating evidence. Respondent was sentenced to death.

The Tennessee Supreme Court affirmed respondent’s con-
victions and sentence. Id., at 96. As relevant here, the
court held that three of the aggravating circumstances found
by the jury “were clearly shown by the evidence.” Id., at

1 The jury found the following aggravating circumstances: (1) respond-
ent had been convicted of one or more felonies involving the use or threat
of violence to a person, (2) the murders were “especially heinous, atro-
cious, or cruel in that they involved torture or depravity of mind,” (3)
respondent committed the murders for the purpose of preventing a lawful
arrest or prosecution, and (4) respondent knowingly created a risk of death
to two or more persons, other than the victim murdered, during the mur-
der. See State v. Cone, 665 S. W. 2d 87, 94–95 (Tenn. 1984).
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94.2 With respect to the jury’s finding that the murders
were “especially heinous, atrocious, or cruel,” the court said:

“The jury also found that the murders in question
were especially heinous, atrocious, or cruel in that they
involved torture or depravity of mind as provided in
[Tenn. Code Ann.] § 39–2–203(i)(5). The evidence abun-
dantly established that both of the elderly victims had
been brutally beaten to death by multiple crushing
blows to the skulls. Blood was spattered throughout
the house, and both victims apparently had attempted
to resist, because numerous defensive wounds were
found on their persons. The only excuse offered in the
entire record for this unspeakably brutal conduct by the
accused was that these elderly victims had at some point
ceased to ‘cooperate’ with him in his ransacking of their
home and in his effort to flee from arrest. As pre-
viously stated, it was stipulated by counsel for [respond-
ent] that there was no issue of self-defense even
remotely suggested. The deaths of the victims were
not instantaneous, and obviously one had to be killed
before the other. The terror, fright and horror that
these elderly helpless citizens must have endured was
certainly something that the jury could have taken into
account in finding this aggravating circumstance.” Id.,
at 94–95.

Respondent twice sought relief from his conviction and
sentence in collateral proceedings in state court, to no avail.
In his second amended petition for postconviction relief,
respondent raised 52 independent claims of constitutional

2 The state court rejected the jury’s finding that respondent “ ‘knowingly
created a great risk of death to two (2) or more persons, other than the
victim murdered, during his act of murder,’ ” on the ground that the con-
siderable threat respondent posed to others earlier in the day was not
sufficiently close in time to the murders. Based on the strength of the
other aggravating circumstances before the jury, the court held this error
to be “harmless beyond a reasonable doubt.” Id., at 95.
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error, including a contention that the “especially heinous,
atrocious, or cruel” aggravating circumstance was unconsti-
tutionally vague under the Eighth Amendment. The state
trial court held each of respondent’s claims barred by Tenn.
Code Ann. § 40–30–111 (1990), which limited the grounds
that may be raised on collateral review to those not waived
or previously determined in previous proceedings. The
trial court explained that respondent’s constitutional chal-
lenge to the “heinous, atrocious, or cruel” aggravating cir-
cumstance, along with many other claims, was “clearly [a]
re-statemen[t] of previous grounds heretofore determined
and denied by the Tennessee Supreme Court upon Direct
Appeal or the Court of Criminal Appeals upon the First Peti-
tion.” Cone v. State, No. P–06874 (Tenn. Crim. Ct., Dec. 16,
1993), p. 6. The Tennessee Court of Criminal Appeals af-
firmed the denial of relief on all grounds. Cone v. State, 927
S. W. 2d 579, 582 (1995). The State Supreme Court denied
respondent permission to appeal.

II

In 1997, respondent sought a writ of habeas corpus under
28 U. S. C. § 2254 in the United States District Court for the
Western District of Tennessee, again asserting a multitude
of claims. The District Court denied relief; it held respond-
ent’s vagueness challenge to the “especially heinous, atro-
cious, or cruel” aggravating circumstance to be procedurally
barred by respondent’s failure to raise it on direct appeal
in state court. The Court of Appeals for the Sixth Circuit
subsequently held that respondent was entitled to relief on
another ground and did not consider respondent’s challenges
to the aggravating circumstances found by the jury. Cone
v. Bell, 243 F. 3d 961, 975 (2001). We reversed that judg-
ment. Bell v. Cone, 535 U. S. 685, 702 (2002).

On remand, the same panel of the Sixth Circuit again
granted respondent a writ of habeas corpus, this time with
one judge dissenting, on the ground that the “especially hei-
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nous, atrocious, or cruel” aggravator was unconstitutionally
vague under the Eighth Amendment. The court first re-
jected petitioner’s argument that respondent procedurally
defaulted the claim in state court. Based on its understand-
ing of state law, the court concluded that the State Supreme
Court’s statutorily mandated review of each death sentence,
see Tenn. Code Ann. § 39–2–205(c)(1) (1982), necessarily in-
cluded the consideration of constitutional deficiencies in the
aggravating circumstances found by the jury and therefore
that the issue was “fairly presented” to the state court, even
if respondent did not raise it himself.3 359 F. 3d, at 791–793.
Judge Norris dissented on this point. Id., at 806.

Turning to the merits, the Sixth Circuit held that the state
court’s affirmance of respondent’s sentence in light of the “es-
pecially heinous, atrocious, or cruel” aggravating circum-
stance was “contrary to” the clearly established principles
set forth in our decision in Godfrey v. Georgia, 446 U. S. 420
(1980). The Court of Appeals allowed that “[n]o Supreme
Court case has addressed the precise language at issue,” 359
F. 3d, at 795, and that no “Supreme Court decisio[n] is ‘on all

3 Petitioner argues that the Sixth Circuit’s conclusion in this regard is
in tension with the decisions of other Courts of Appeals, which have held
that a petitioner must raise his constitutional claim in state court in order
to preserve it, notwithstanding the existence of a mandatory-review stat-
ute. See Mu’min v. Pruett, 125 F. 3d 192, 197 (CA4 1997) (Virginia);
Martinez-Villareal v. Lewis, 80 F. 3d 1301, 1306 (CA9 1996) (Arizona);
Kornahrens v. Evatt, 66 F. 3d 1350, 1362 (CA4 1995) (South Carolina);
Nave v. Delo, 62 F. 3d 1024, 1039 (CA8 1995) (Missouri); Julius v. Johnson,
840 F. 2d 1533, 1546 (CA11 1988) (Alabama). We find it unnecessary to
express a view on this point. See 28 U. S. C. § 2254(b)(2) (an application
for habeas corpus may be denied on the merits, notwithstanding a petition-
er’s failure to exhaust in state court). We do emphasize that, as a general
matter, the burden is on the petitioner to raise his federal claim in the
state courts at a time when state procedural law permits its consideration
on the merits, even if the state court could have identified and addressed
the federal question without its having been raised. See Baldwin v.
Reese, 541 U. S. 27, 30–32 (2004).
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fours’ with the instruction in Cone’s case,” 4 id., at 796, but
nevertheless concluded, in light of Godfrey and the series of
cases that followed it, Maynard v. Cartwright, 486 U. S. 356
(1988), Walton v. Arizona, 497 U. S. 639 (1990), and Shell
v. Mississippi, 498 U. S. 1 (1990) (per curiam), that federal
law dictated the conclusion that the State’s “especially hein-
ous, atrocious, or cruel” aggravator was unconstitutionally
vague.5 359 F. 3d, at 797. Lastly, the court rejected peti-
tioner’s argument that the Tennessee Supreme Court cured
any deficiency in the aggravating circumstance on direct
appeal by reviewing the jury’s finding under the narrowed
construction of the aggravator that it adopted in State v.
Dicks, 615 S. W. 2d 126 (1981). 359 F. 3d, at 797.

III

A federal court may grant a writ of habeas corpus based
on a claim adjudicated by a state court if the state-court
decision “was contrary to, or involved an unreasonable ap-
plication of, clearly established Federal law, as determined
by the Supreme Court of the United States.” 28 U. S. C.
§ 2254(d)(1). A state court’s decision is “contrary to . . .
clearly established Federal law” “if the state court applies a

4 The jury was instructed with respect to this aggravated circumstance
as follows:
“ ‘Heinous’ means extremely wicked or shockingly evil.
“ ‘Atrocious’ means outrageously wicked and vile.
“ ‘Cruel’ means designed to inflict a high degree of pain, utter indifference
to, or enjoyment of, the suffering of others, pitiless.” 359 F. 3d, at 794.

5 The court recognized that these cases postdated the Tennessee
Supreme Court’s 1984 decision on direct appeal, but, relying on Stringer
v. Black, 503 U. S. 222, 225 (1992) (which held that Cartwright did not
announce a “new rule” of constitutional law because its resolution was
dictated by Godfrey), concluded that these later cases were “not only ma-
terial, but controlling” and required the conclusion that Tennessee’s “hei-
nous, atrocious, or cruel” aggravating circumstance was unconstitutionally
vague on its face. 359 F. 3d, at 795. We assume, without deciding, that
the Court of Appeals was correct in this conclusion.
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rule that contradicts the governing law set forth in our
cases,” or “if the state court confronts facts that are materi-
ally indistinguishable from a relevant Supreme Court prece-
dent and arrives at a result opposite to ours.” Williams v.
Taylor, 529 U. S. 362, 405 (2000).

The law governing vagueness challenges to statutory
aggravating circumstances was summarized aptly in Walton,
supra, overruled on other grounds, Ring v. Arizona, 536
U. S. 584 (2002):

“When a federal court is asked to review a state
court’s application of an individual statutory aggravat-
ing or mitigating circumstance in a particular case, it
must first determine whether the statutory language de-
fining the circumstance is itself too vague to provide any
guidance to the sentencer. If so, then the federal court
must attempt to determine whether the state courts
have further defined the vague terms and, if they have
done so, whether those definitions are constitutionally
sufficient, i. e., whether they provide some guidance to
the sentencer.” Walton, supra, at 654.

These principles were plain enough at the time the State
Supreme Court decided respondent’s appeal. In Proffitt v.
Florida, 428 U. S. 242 (1976), we upheld the aggravating
circumstance that the murder was “ ‘especially heinous, atro-
cious, or cruel’ ” on the express ground that a narrowing con-
struction had been adopted by that State’s Supreme Court.
Id., at 255 ( joint opinion of Stewart, Powell, and Stevens,
JJ.). And, in Gregg v. Georgia, 428 U. S. 153 (1976), we re-
fused to invalidate the aggravating circumstance that the
murder was “ ‘outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity of mind, or an
aggravated battery to the victim,’ ” because “there [was] no
reason to assume that the Supreme Court of Georgia will
adopt . . . an open-ended construction” that is potentially
applicable to any murder. Id., at 201 ( joint opinion of
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Stewart, Powell, and Stevens, JJ.). See generally Lewis v.
Jeffers, 497 U. S. 764, 774–777 (1990) (reviewing cases).

Indeed, in Godfrey, 446 U. S. 420, the case on which the
Court of Appeals relied in declaring the aggravating circum-
stance to be unconstitutionally vague, the controlling plural-
ity opinion followed precisely this procedure. Like the
court below, the plurality looked first to the language of the
aggravating circumstance found by the jury and concluded
that there was “nothing in these few words, standing alone,
that implies any inherent restraint on the arbitrary and ca-
pricious infliction of the death sentence.” Id., at 428. But
the plurality did not stop there: It next evaluated whether
the Georgia Supreme Court “applied a constitutional con-
struction” of the aggravating circumstance on appeal. Id.,
at 432. Because the facts of the case did not resemble those
in which the state court had previously applied a narrower
construction of the aggravating circumstance and because
the state court gave no explanation for its decision other
than to say that the verdict was “ ‘factually substantiated,’ ”
the plurality concluded that it did not. Id., at 432–433. As
we have subsequently explained, this conclusion was the
linchpin of the Court’s holding: “Had the Georgia Supreme
Court applied a narrowing construction of the aggravator,
we would have rejected the Eighth Amendment challenge
to Godfrey’s death sentence, notwithstanding the failure to
instruct the jury on that narrowing construction.” Lam-
brix v. Singletary, 520 U. S. 518, 531 (1997). See also Wal-
ton, supra, at 653–654; Cartwright, supra, at 363–365 (refus-
ing to countenance the Oklahoma Court of Criminal Appeals’
affirmance of a death sentence based on a facially vague ag-
gravating circumstance where that court had not adopted a
narrowing construction of its aggravator when it affirmed
the prisoner’s sentence).6

6 In Ring v. Arizona, 536 U. S. 584 (2002), we held that the Sixth Amend-
ment requires a jury, rather than a judge, to find the aggravating circum-
stance that renders a defendant death eligible. Id., at 609. Because
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In this case, however, the Sixth Circuit rejected the possi-
bility that the Tennessee Supreme Court cured any error in
the jury instruction by applying a narrowing construction of
the statutory “heinous, atrocious, or cruel” aggravator. The
court asserted that the State Supreme Court “did not apply,
or even mention, any narrowing interpretation or cite to
[sic] Dicks,” the case in which the State Supreme Court had
adopted a narrowing construction of the aggravating circum-
stance. 359 F. 3d, at 797. “Instead,” the court said, “the
[state] court simply, but explicitly, satisfied itself that the la-
bels ‘heinous, atrocious, or cruel,’ without more, applied to
[respondent’s] crime.” Ibid.

We do not think that a federal court can presume so lightly
that a state court failed to apply its own law. As we have
said before, § 2254(d) dictates a “ ‘highly deferential standard
for evaluating state-court rulings,’ Lindh v. Murphy, 521
U. S. 320, 333, n. 7 (1997), which demands that state-court
decisions be given the benefit of the doubt.” Woodford v.
Visciotti, 537 U. S. 19, 24 (2002) (per curiam). To the ex-
tent that the Court of Appeals rested its decision on the
state court’s failure to cite Dicks, it was mistaken. Federal
courts are not free to presume that a state court did not
comply with constitutional dictates on the basis of nothing
more than a lack of citation. See Mitchell v. Esparza, 540
U. S. 12, 16 (2003) (per curiam); Early v. Packer, 537 U. S.
3, 8 (2002) (per curiam).

More importantly, however, we find no basis for the Court
of Appeals’ statement that the state court “simply, but ex-
plicitly, satisfied itself that the labels ‘heinous, atrocious, or
cruel,’ without more, applied” to the murder. 359 F. 3d, at
797. The state court’s opinion does not disclaim application
of that court’s established construction of the aggravating

Ring does not apply retroactively, Schriro v. Summerlin, 542 U. S. 348,
358 (2004), this case does not present the question whether an appellate
court may, consistently with Ring, cure the finding of a vague aggravating
circumstance by applying a narrower construction.
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circumstance; the only thing that it states “explicitly” is that
the evidence in this case supported the jury’s finding of the
statutory aggravator. See Cone, 665 S. W. 2d, at 95 (stating
that the aggravating circumstance was “indisputably estab-
lished by the record”). As we explain below, the State
Supreme Court had construed the aggravating circumstance
narrowly and had followed that precedent numerous times;
absent an affirmative indication to the contrary, we must pre-
sume that it did the same thing here. See Visciotti, supra,
at 24 (stating the presumption that state courts “know and
follow the law”); Lambrix, supra, at 532, n. 4; Walton, 497
U. S., at 653. That is especially true in a case such as this
one, where the state court has recognized that its narrowing
construction is constitutionally compelled and has affirma-
tively assumed the responsibility to ensure that the aggra-
vating circumstance is applied constitutionally in each case.
See State v. Pritchett, 621 S. W. 2d 127, 139, 140 (Tenn. 1981).

Even absent such a presumption in the state court’s favor,
however, we would still conclude in this case that the state
court applied the narrower construction of the “heinous,
atrocious, or cruel” aggravating circumstance. The State
Supreme Court’s reasoning in this case closely tracked its
rationale for affirming the death sentences in other cases in
which it expressly applied a narrowed construction of the
same “heinous, atrocious, or cruel” aggravator. Accord,
Godfrey, supra, at 432 (holding that “[t]he circumstances
of this case . . . do not satisfy the criteria [for torture] laid
out by the Georgia Supreme Court itself” in its cases con-
struing the aggravating circumstance). The facts the court
relied on to affirm the jury’s verdict—that the elderly vic-
tims attempted to resist, that their deaths were not instanta-
neous, that respondent’s actions toward them were “un-
speakably brutal,” and that they endured “terror, fright and
horror” before being killed, 665 S. W. 2d, at 95—match, al-
most exactly, the reasons the state court gave when it held
the evidence in State v. Melson, 638 S. W. 2d 342, 367 (Tenn.
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1982), to be sufficient to satisfy the torture prong of the nar-
rowed “heinous, atrocious, or cruel” aggravating circum-
stance. See also Pritchett, supra, at 139 (finding the evi-
dence to be insufficient to satisfy a narrowed construction of
the aggravator where the victim’s death was “instanta-
neous”); State v. Campbell, 664 S. W. 2d 281, 284 (Tenn. 1984)
(holding that evidence of the aggravator was “overwhelm-
ing” where an elderly murder victim was beaten to death
with a blunt object and his hands showed that he had at-
tempted to defend himself). Similarly, the state court’s
findings that respondent’s victims had been “brutally beaten
to death by multiple crushing blows to the skulls,” that
“[b]lood was spattered throughout the house,” and that the
victims were helpless, 665 S. W. 2d, at 94–95, accord with the
reasons that the state court had previously found sufficient
to support findings of depravity of mind. See Melson,
supra, at 367; State v. Groseclose, 615 S. W. 2d 142, 151 (Tenn.
1981); Strouth v. State, 999 S. W. 2d 759, 766 (Tenn. 1999).
In sum, a review of the state court’s previous decisions inter-
preting and applying the narrowed construction of the “hei-
nous, atrocious, or cruel” aggravator leaves little doubt that
the State Supreme Court applied that same construction in
respondent’s case.7

The only remaining question is whether the narrowing
construction that the Tennessee Supreme Court applied was

7 We find additional support for this conclusion in the fact that respond-
ent’s argument to the State Supreme Court relied squarely on a case
in which that court had expressly formulated its narrowing construc-
tion of the aggravating circumstance and had applied that construction
to the benefit of the defendant. See Brief for Appellant in No.
02C019403CR00052 (Sup. Ct. Tenn. 1983), p. 20 (arguing, based on State v.
Pritchett, 621 S. W. 2d 127 (Tenn. 1981), that “the State did not show . . .
that the victims suffered”). Likewise, the two cases the State relied upon
in response to respondent’s argument also expressly applied a narrowing
construction of the “heinous, atrocious, or cruel” aggravator. See Brief
for Appellee in No. 02C019403CR00052 (Sup. Ct. Tenn. 1983), p. 34 (citing
Pritchett, supra, and State v. Melson, 638 S. W. 2d 342, 367 (Tenn. 1982)).
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itself unconstitutionally vague. See Walton, supra, at 654;
Godfrey, 446 U. S., at 428. It was not. In State v. Dicks,
615 S. W. 2d 126 (Tenn. 1981), the state court adopted the
exact construction of the aggravator that we approved in
Proffitt, 428 U. S., at 255: that the aggravator was “directed
at ‘the conscienceless or pitiless crime which is unnecessarily
torturous to the victim,’ ” Dicks, supra, at 132. See also
Sochor v. Florida, 504 U. S. 527, 536 (1992). In light of Prof-
fitt, we think this interpretation of the aggravator, standing
alone, would be sufficient to overcome the claim that the ag-
gravating circumstance applied by the state court was “con-
trary to” clearly established federal law under 28 U. S. C.
§ 2254(d)(1).

The State Supreme Court’s subsequent application of this
aggravating circumstance, as construed in Dicks, stands as
further proof that it could be applied meaningfully to narrow
the class of death-eligible offenders. Later in the year that
Dicks was decided, the court elaborated on the meaning of
the aggravator:

“Although the Tennessee aggravating circumstances
[sic] [that the murder was heinous, atrocious, or cruel]
does not contain the phrase, ‘an aggravated battery to
the victim[,]’ it is clear that a constitutional construction
of this aggravating circumstance requires evidence that
the defendant inflicted torture on the victim before
death or that [the] defendant committed acts evincing a
depraved state of mind; that the depraved state of mind
or the torture inflicted must meet the test of heinous,
atrocious, or cruel.” Pritchett, 621 S. W. 2d, at 139 (ci-
tation omitted).

With respect to the meaning of “torture,” the court held that
the aggravator was not satisfied where the victim dies in-
stantly, ibid., but that it was where “the uncontradicted
proof shows that [the victim] had defensive injuries to her
arms and hands, proving that there was time for her to real-
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ize what was happening, to feel fear, and to try to protect
herself,” Melson, 638 S. W. 2d, at 367. Accord, Cartwright,
486 U. S., at 364–365 (approving the limitation of the “hei-
nous, atrocious, or cruel” aggravating circumstance to kill-
ings in which the victim suffered “some kind of torture or
serious physical abuse” prior to the murder). As to “de-
pravity of mind,” the court held the fact that the defendant
fired a second shotgun blast into a victim after he was dead
to be insufficient as a matter of law, see Pritchett, supra, at
139 (explaining that the depravity in such an action falls
short of that exhibited by the defendant in Godfrey, supra),
but concluded that, “a killing wherein the victim is struck up
to thirty times, causing an entire room to be covered with a
spray of flying blood, and causing the victim’s brains to ex-
trude through the gaping hole in her skull,” sufficed, Melson,
supra, at 367.8 In light of these holdings, we are satisfied
that the State’s aggravating circumstance, as construed by
the Tennessee Supreme Court, ensured that there was a
“principled basis” for distinguishing between those cases in
which the death penalty was assessed and those cases in
which it was not. Arave v. Creech, 507 U. S. 463, 474 (1993).

In sum, even assuming that the Court of Appeals was cor-
rect to conclude that the State’s statutory aggravating cir-
cumstance was facially vague, the court erred in presuming
that the State Supreme Court failed to cure this vagueness
by applying a narrowing construction on direct appeal. The
state court did apply such a narrowing construction, and that

8 See also State v. Groseclose, 615 S. W. 2d 142, 151 (Tenn. 1981) (holding
that raping and stabbing a victim, before killing her by locking her in a
car trunk in the summer, satisfied the “heinous, atrocious, or cruel” aggra-
vating circumstance); Strouth v. State, 999 S. W. 2d 759, 766 (Tenn. 1999)
(quoting the State Supreme Court’s 1981 opinion denying rehearing, which
held that cutting the throat of a victim already rendered unconscious dem-
onstrated “depravity of mind” in that it was “cold-blooded, intentional,
conscienceless and pitiless”); State v. Dicks, 615 S. W. 2d 126, 132 (Tenn.
1981) (affirming the jury’s application of the “heinous, atrocious, or cruel”
aggravator to the same crime).
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construction satisfied constitutional demands by ensuring
that respondent was not sentenced to death in an arbitrary
or capricious manner. See Godfrey, supra, at 428. The
state court’s affirmance of respondent’s sentence on this
ground was therefore not “contrary to . . . clearly established
Federal law,” 28 U. S. C. § 2254(d)(1), and the Court of Ap-
peals was without power to issue a writ of habeas corpus.
We reverse the judgment of the Sixth Circuit and remand
the case for further proceedings consistent with this opinion.

It is so ordered.

Justice Ginsburg, with whom Justice Souter and
Justice Breyer join, concurring.

The Sixth Circuit assumed that the Tennessee Supreme
Court, on direct appeal, adjudicated the merits of respond-
ent’s vagueness claim. See 359 F. 3d 785, 791–794 (2004); see
also ante, at 451. This Court indulges the same assumption.
See ante, at 456–457, 459 and this page. I agree with the
Court that, once the highest court of a State has dispositively
decided a point of law, it is not incumbent on that court to
cite its precedential decision in every case thereafter pre-
senting the same issue in order to demonstrate its adherence
to the pathmarking decision.

Today’s decision, as I comprehend it, is confined to the situ-
ation the Sixth Circuit posited, one in which the state court
has confronted and decided an issue governed by a prior
ruling. This Court’s opinion, it bears emphasis, does not
grapple with the following scenario: A state prisoner peti-
tions for federal habeas review after exhausting his state
remedies. In the anterior state proceeding, the prisoner
raised multiple issues. The state court, in disposing of the
case, left one or more of the issues unaddressed. There
would be no warrant, in such a case, for an assumption that
the state court, sub silentio, considered the issue and re-
solved it on the merits in accord with the State’s relevant
law. Nothing in the record would discount the possibil-
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ity that the issue was simply overlooked. A federal court
would act arbitrarily if it assumed that an issue raised in
state court was necessarily decided there, despite the ab-
sence of any indication that the state court itself adverted to
the point.
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SMITH v. MASSACHUSETTS

certiorari to the appeals court of massachusetts

No. 03–8661. Argued December 1, 2004—Decided February 22, 2005

Petitioner was tried before a Massachusetts jury on charges related to a
shooting, including unlawful possession of a firearm. At the conclusion
of the prosecution’s case, petitioner moved for a not-guilty finding on
the firearm count because “the evidence [was] insufficient as a matter of
law to sustain a conviction,” Mass. Rule Crim. Proc. 25(a). The trial
judge granted the motion, finding no evidence to support the require-
ment of the unlawful possession count that the firearm have a barrel
shorter than 16 inches. The prosecution rested, and the trial proceeded
on the other counts. Before closing argument, the prosecution argued
that under Massachusetts precedent, the victim’s testimony that the de-
fendant shot him with a “pistol” or “revolver” sufficed to establish barrel
length. The judge “reversed” her previous ruling, allowing the firearm
count to go to the jury. The jury convicted petitioner on all counts.
In affirming, the Massachusetts Appeals Court held that the Double
Jeopardy Clause was not implicated because the trial judge’s correction
of her ruling had not subjected petitioner to a second prosecution or
proceeding, and held that Rule 25 did not prohibit the judge from recon-
sidering her decision.

Held:
1. Submitting the firearm count to the jury plainly subjected peti-

tioner to further “factfinding proceedings going to guilt or innocence,”
which are prohibited following a midtrial acquittal by the court, Smalis
v. Pennsylvania, 476 U. S. 140, 145. The ruling here met the definition
of an acquittal consistently used in this Court’s double-jeopardy cases.
In United States v. Martin Linen Supply Co., 430 U. S. 564, this Court
rejected reasoning identical to the Commonwealth’s claim that jeopardy
did not terminate midtrial because the judge’s determination was legal
rather than factual. How Massachusetts characterizes the ruling is
not binding on this Court. Smalis, supra, at 144, n. 5. What matters
is that, as the Massachusetts Rules authorize, the judge “evaluated
the [Commonwealth’s] evidence and determined that it was legally
insufficient to sustain a conviction.” Martin Linen, supra, at 572.
Pp. 466–469.

2. The Double Jeopardy Clause forbade the judge to reconsider the
acquittal later in the trial. While the Clause may permit States to cre-
ate a procedure for reconsidering a midtrial determination of insuffi-
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ciency of proof, Massachusetts had no such procedure at the time of
petitioner’s trial. Its Rules allowed only clerical errors, or those “aris-
ing from oversight or omission,” to be corrected at any time. Mass.
Rule Crim. Proc. 42. A few Commonwealth cases have provided that
interlocutory rulings are subject to reconsideration, but these cases,
without more, do not extend that principle to a not-guilty finding under
Rule 25, which purports not to be interlocutory but to end the case. A
seeming dismissal may induce a defendant to present a defense to the
undismissed charges when he would be better advised to stand silent.
The Double Jeopardy Clause cannot be allowed to become a potential
snare for those who reasonably rely on it. If, after a facially unqualified
midtrial acquittal on one count, the trial has proceeded to the defend-
ant’s introduction of evidence on the remaining counts, the acquittal
must be treated as final, unless the availability of reconsideration has
been plainly established by pre-existing rule or case authority expressly
applicable to midtrial rulings on the sufficiency of the evidence.
Pp. 469–475.

58 Mass. App. 166, 788 N. E. 2d 977, reversed and remanded.

Scalia, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Souter, and Thomas, JJ., joined. Ginsburg, J., filed a dis-
senting opinion, in which Rehnquist, C. J., and Kennedy and Breyer,
JJ., joined, post, p. 475.

David Nathanson argued the cause and filed briefs for
petitioner.

Cathryn A. Neaves, Assistant Attorney General of Massa-
chusetts, argued the cause for respondent. With her on the
brief were Thomas F. Reilly, Attorney General, Dean A.
Mazzone and Joseph M. Ditkoff, Special Assistant Attorneys
General, and David M. Lieber, Assistant Attorney General.

Sri Srinivasan argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
were Acting Solicitor General Clement, Assistant Attorney
General Wray, and Deputy Solicitor General Dreeben.*

*Andrew H. Schapiro and Pamela Harris filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Idaho et al. by Lawrence G. Wasden, Attorney General of Idaho, and Ken-
neth K. Jorgensen, Lori A. Fleming, and Jessica M. Borup, Deputy Attor-
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Justice Scalia delivered the opinion of the Court.

Midway through a jury trial, the judge acquitted petitioner
of one of the three offenses charged. The question pre-
sented in this case is whether the Double Jeopardy Clause
forbade the judge to reconsider that acquittal later in the
trial.

I

Petitioner Melvin Smith was tried before a jury in the
Superior Court of Suffolk County, Massachusetts, on charges
relating to the shooting of his girlfriend’s cousin. The in-
dictments charged three counts: armed assault with intent
to murder; assault and battery by means of a dangerous
weapon; and unlawful possession of a firearm. The “fire-
arm” element of the last offense requires proof that the
weapon had a barrel “less than 16 inches” in length. See
Mass. Gen. Laws Ann., ch. 140, § 121 (West 2002) (definition
of “firearm”); ch. 269, § 10(a) (West 2000). The indictment in
petitioner’s case so charged. Petitioner’s girlfriend was
tried before the same jury as an accessory after the fact.

neys General, Troy King, Attorney General of Alabama, Gregg D. Renkes,
Attorney General of Alaska, Terry Goddard, Attorney General of Arizona,
M. Jane Brady, Attorney General of Delaware, Mark J. Bennett, Attorney
General of Hawaii, Lisa Madigan, Attorney General of Illinois, Tom
Miller, Attorney General of Iowa, Mike McGrath, Attorney General of
Montana, Jon Bruning, Attorney General of Nebraska, Brian Sandoval,
Attorney General of Nevada, Kelly A. Ayotte, Attorney General of New
Hampshire, Wayne Stenehjem, Attorney General of North Dakota, Jim
Petro, Attorney General of Ohio, W. A. Drew Edmondson, Attorney Gen-
eral of Oklahoma, Hardy Myers, Attorney General of Oregon, Gerald J.
Pappert, Attorney General of Pennsylvania, Patrick C. Lynch, Attorney
General of Rhode Island, Mark L. Shurtleff, Attorney General of Utah,
William H. Sorrell, Attorney General of Vermont, Jerry W. Kilgore, At-
torney General of Virginia, and William E. Thor, State Solicitor General,
and Darrell V. McGraw, Jr., Attorney General of West Virginia; and for
the Criminal Justice Legal Foundation by Kent S. Scheidegger and Charles
L. Hobson.
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The victim testified at trial that petitioner had shot him
with “a pistol,” specifically “a revolver” that “appeared to be
a .32 or a .38.” App. 12, 14. The prosecution introduced no
other evidence about the firearm.

At the conclusion of the prosecution’s case, petitioner
moved for a required finding of not guilty on the firearm
count, see Mass. Rule Crim. Proc. 25(a) (2002), in part be-
cause the Commonwealth had not proved that the gun barrel
was less than 16 inches. At sidebar, after hearing argument
from the prosecutor, the trial judge granted the motion, rea-
soning that there was “not a scintilla of evidence” that peti-
tioner had possessed a weapon with a barrel length of less
than 16 inches. App. 21. The trial court marked petition-
er’s motion with the handwritten endorsement “Filed and
after hearing, Allowed,” and the allowance of the motion was
entered on the docket. Consolidated Brief and Record
Appendix for Defendant in No. 00–P–1215 (Mass. App. Ct.),
p. A.21; App. 3. The sidebar conference then concluded, and
the prosecution rested.1 The judge did not notify the jury
of petitioner’s acquittal on the firearm count.

The defense case then proceeded. Petitioner’s codefend-
ant presented one witness, and both defendants then rested.
During the short recess before closing arguments, the prose-
cutor brought to the court’s attention a Massachusetts prece-
dent under which (he contended) the victim’s testimony
about the kind of gun sufficed to establish that the barrel
was shorter than 16 inches. He requested that the court
defer ruling on the sufficiency of the evidence until after
the jury verdict. The judge agreed, announcing orally that
she was “reversing” her previous ruling and allowing the
firearm-possession count to go to the jury. Id., at 75. Cor-

1 Although, before the judge ruled, the prosecutor had said that he
would “be requesting to reopen and allow [the victim] to testify to” the
barrel length, App. 22, he made no motion to reopen before resting his
case.
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responding notations were made on the original of petition-
er’s motion and on the docket.

The jury convicted petitioner on all three counts, though
it acquitted his codefendant of the accessory charge. Peti-
tioner then submitted to a bench trial on an additional
repeat-offender element of the firearm-possession charge;
the judge found him guilty. Petitioner received a sentence
of 10 to 12 years’ incarceration on the firearm-possession
charge, concurrent with his sentence on the other counts.

Petitioner sought review in the Appeals Court of Massa-
chusetts. That court affirmed, holding that the Double
Jeopardy Clause was not implicated because the trial judge’s
correction of her ruling had not subjected petitioner to a
second prosecution or proceeding. It also rejected petition-
er’s argument that the trial judge’s initial ruling was final
because Massachusetts Rule of Criminal Procedure 25(a) re-
quired the judge to decide petitioner’s motion when it was
made, without reserving decision; 2 the court reasoned that
the Rule does not preclude the judge from reconsidering.
58 Mass. App. 166, 170–171, 788 N. E. 2d 977, 982–983 (2003).

The Supreme Judicial Court of Massachusetts denied fur-
ther appellate review. 440 Mass. 1104, 797 N. E. 2d 380
(2003). We granted certiorari. 542 U. S. 903 (2004).

II

Although the common-law protection against double jeop-
ardy historically applied only to charges on which a jury had
rendered a verdict, see, e. g., 2 M. Hale, Pleas of the Crown

2 The Rule provides in pertinent part:
“The judge on motion of a defendant or on his own motion shall enter a
finding of not guilty of the offense charged in an indictment or complaint
or any part thereof after the evidence on either side is closed if the evi-
dence is insufficient as a matter of law to sustain a conviction on the
charge. If a defendant’s motion for a required finding of not guilty is
made at the close of the Commonwealth’s evidence, it shall be ruled upon
at that time.” (Emphasis added.)
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*246, we have long held that the Double Jeopardy Clause of
the Fifth Amendment prohibits reexamination of a court-
decreed acquittal to the same extent it prohibits reexamina-
tion of an acquittal by jury verdict. See Richardson v.
United States, 468 U. S. 317, 325, n. 5 (1984); Sanabria v.
United States, 437 U. S. 54, 64, n. 18 (1978); United States v.
Martin Linen Supply Co., 430 U. S. 564, 573 (1977); United
States v. Sisson, 399 U. S. 267, 290 (1970). This is so
whether the judge’s ruling of acquittal comes in a bench trial
or, as here, in a trial by jury. See Fong Foo v. United States,
369 U. S. 141, 143 (1962) (per curiam); Sanabria, supra, at
77–78; Martin Linen, supra, at 565–566, 574–575.

Our cases have made a single exception to the principle
that acquittal by judge precludes reexamination of guilt no
less than acquittal by jury: When a jury returns a verdict of
guilty and a trial judge (or an appellate court) sets aside
that verdict and enters a judgment of acquittal, the Dou-
ble Jeopardy Clause does not preclude a prosecution appeal
to reinstate the jury verdict of guilty. United States v.
Wilson, 420 U. S. 332, 352–353 (1975). But if the prosecu-
tion has not yet obtained a conviction, further proceedings
to secure one are impermissible: “[S]ubjecting the defendant
to postacquittal factfinding proceedings going to guilt or in-
nocence violates the Double Jeopardy Clause.” Smalis v.
Pennsylvania, 476 U. S. 140, 145 (1986).

When the judge in this case first granted petitioner’s
motion, there had been no jury verdict. Submission of the
firearm count to the jury plainly subjected petitioner to fur-
ther “factfinding proceedings going to guilt or innocence,”
prohibited by Smalis following an acquittal. The first ques-
tion, then, is whether the judge’s initial ruling on petitioner’s
motion was, in fact, a judgment of acquittal.

It certainly appeared to be. Massachusetts Rule of Crim-
inal Procedure 25(a) directs the trial judge to enter a finding
of not guilty “if the evidence is insufficient as a matter of law
to sustain a conviction.” An order entering such a finding
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thus meets the definition of acquittal that our double-
jeopardy cases have consistently used: It “actually repre-
sents a resolution, correct or not, of some or all of the factual
elements of the offense charged.” Martin Linen, supra, at
571; accord, e. g., Price v. Vincent, 538 U. S. 634, 640 (2003);
Burks v. United States, 437 U. S. 1, 10 (1978).

The Commonwealth contends that the grant of a motion
for a required finding of not guilty in a jury trial is a purely
legal determination, the factfinding function being reserved
to the jury. Brief for Respondent 14 (citing Commonwealth
v. Lowder, 432 Mass. 92, 96–97, 731 N. E. 2d 510, 515 (2000)).
Thus, the Commonwealth reasons, jeopardy did not termi-
nate midtrial on any of the three counts, since neither judge
nor jury had rendered a factual determination that would
bring jeopardy to an end. We rejected identical reasoning
in Martin Linen, supra, holding that jeopardy ends when,
following discharge of a hung jury, a judge grants a motion
for judgment of acquittal under Federal Rule of Criminal
Procedure 29. Rule 29 created the judge-ordered “judg-
ment of acquittal” in place of the directed verdict, which was
at least fictionally returned by the jury at the judge’s direc-
tion, rather than coming from the judge alone. But, we said
in Martin Linen, change in nomenclature and removal of the
jury’s theoretical role make no difference; the Rule 29 judg-
ment of acquittal is a substantive determination that the
prosecution has failed to carry its burden. Thus, even when
the jury is the primary factfinder, the trial judge still re-
solves elements of the offense in granting a Rule 29 motion
in the absence of a jury verdict. See Martin Linen, supra,
at 571–575.

The same is true here. (Indeed, Massachusetts patterned
its Rule 25 on Federal Rule 29 and adopted prior directed-
verdict practice without change. See Lowder, supra, at 95,
731 N. E. 2d, at 514.) Massachusetts’ characterization of the
required finding of not guilty as a legal rather than factual
determination is, “as a matter of double jeopardy law, . . .
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not binding on us,” Smalis, supra, at 144, n. 5; what matters
is that, as the Massachusetts Rules authorize, the judge
“evaluated the [Commonwealth’s] evidence and determined
that it was legally insufficient to sustain a conviction.”
Martin Linen, supra, at 572.

III

Having concluded that the judge acquitted petitioner of
the firearm-possession charge,3 we must turn to the more
difficult question whether the Double Jeopardy Clause per-
mitted her to reconsider that acquittal once petitioner and
his codefendant had rested their cases.4

3 It is of no moment that jeopardy continued on the two assault charges,
for which the jury remained empaneled. Double-jeopardy analysis fo-
cuses on the individual “offence” charged, U. S. Const., Amdt. 5, and our
cases establish that jeopardy may terminate on some counts even as it
continues on others. See, e. g., Price v. Georgia, 398 U. S. 323, 329 (1970).

4 The dissent emphasizes that the acquittal was reconsidered “before the
court of first instance ha[d] disassociated itself from the case or any issue
in it,” whereas in Smalis v. Pennsylvania, 476 U. S. 140 (1986), the
government sought reconsideration by appealing. Post, at 477–478 (opin-
ion of Ginsburg, J.). That distinction is not a relevant one. Smalis
squarely held, not that further factfinding proceedings were barred be-
cause there had been an appeal, but that appeal was barred because fur-
ther factfinding proceedings before the trial judge (the factfinder who had
pronounced the acquittal) were impermissible. 476 U. S., at 145. Like-
wise, we recognized in Justices of Boston Municipal Court v. Lydon, 466
U. S. 294 (1984), that in a “two-tier” trial system amounting to “ ‘a single,
continuous course of judicial proceedings,’ ” acquittal at the first stage can-
not be reconsidered later in the two-tier process. Id., at 309, 312. These
cases establish that an acquittal, once final, may not be reconsidered on
appeal or otherwise.

The dissent misses the point of Swisher v. Brady, 438 U. S. 204 (1978),
which found no double-jeopardy bar to a judge’s review of a master’s find-
ings. This was not a “recogni[tion of] the distinction between appeals
and continuing proceedings before the initial tribunal,” post, at 478, but
rather a recognition that the initial jeopardy does not end until there is a
final decision. See 438 U. S., at 216 (“[I]t is for the State, not the par-
ties, to designate and empower the factfinder and adjudicator. And here
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It is important to note, at the outset, that the facts of this
case gave petitioner no reason to doubt the finality of the
state court’s ruling. The prosecutor did not make or re-
serve a motion for reconsideration, or seek a continuance
that would allow him to provide the court with favorable
authority. Rather, the sidebar conference concluded, the
court asked the prosecutor if he had “any further evidence,”
and he replied, “No. At this point, the Commonwealth rests
their case.” App. 22. Nor did the court’s ruling appear on
its face to be tentative. The trial court was not permitted
by Massachusetts procedure to defer ruling on petitioner’s
motion, Mass. Rule Crim. Proc. 25(a), or to require the de-
fendants to go forward with their cases while the prosecution
reserved the right to present more evidence, Commonwealth
v. Cote, 15 Mass. App. 229, 242, 444 N. E. 2d 1282, 1290–1291
(1983). And when the prosecutor suggested that he be
given a chance to reopen his case before the defendants pro-
ceeded, the court rejected the suggestion because it was
time to rule on petitioner’s motion. App. 22; n. 1, supra.

Was this apparently final ruling in fact final? We think,
and petitioner does not dispute, see Tr. of Oral Arg. 5, that
as a general matter state law may prescribe that a judge’s
midtrial determination of the sufficiency of the State’s proof
can be reconsidered. Cf. Pennsylvania v. Goldhammer, 474
U. S. 28, 30 (1985) (per curiam) (state law regarding appeal-
ability may affect defendant’s expectation that a sentence is
final for double-jeopardy purposes). We can find no instance
in which a State has done this by statute or rule, but some

Maryland has conferred those roles only on the Juvenile Court judge.
Thus, regardless of which party is initially favored by the master’s propos-
als, . . . the judge is empowered to accept, modify, or reject those propos-
als”). The dissent is quite right that the taking of an appeal “necessarily
signals” the finality of the order appealed, post, at 477; that does not estab-
lish, however, that the absence of an appeal necessarily connotes the
nonfinality that differentiates the master’s finding in Swisher from the
midtrial acquittal in this case.
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state courts have held, as a matter of common law or in the
exercise of their supervisory power, that a court-directed
judgment of acquittal is not effective until it is signed and
entered in the docket, Harden v. State, 160 Ga. App. 514, 515,
287 S. E. 2d 329, 331 (1981), until a formal order is issued,
State v. Collins, 112 Wash. 2d 303, 308–309, 771 P. 2d 350,
353 (1989), or until the motion hearing is concluded, Watson
v. State, 410 So. 2d 207, 209 (Fla. App. 1982).

At the time of petitioner’s trial, however, Massachusetts
had not adopted any such rule of nonfinality. Its Rules of
Criminal Procedure provided that only clerical errors in a
judgment or order, or errors “arising from oversight or omis-
sion,” were subject to correction at any time. Mass. Rule
Crim. Proc. 42 (2002). Massachusetts cites a few common-
wealth cases supporting the general proposition that inter-
locutory rulings (rulings on pretrial motions, evidentiary
rulings, and the like) are subject to reconsideration. But it
is far from obvious that this principle extends to entry of a
required finding of not guilty under Rule 25 (or to its
common-law predecessor, the directed verdict)—which on its
face, at least, purports not to be interlocutory but to end the
case. We think much more was required here.

It may suffice for an appellate court to announce the
state-law rule that midtrial acquittals are tentative in a case
where reconsideration of the acquittal occurred at a stage in
the trial where the defendant’s justifiable ignorance of the
rule could not possibly have caused him prejudice.5 But
when, as here, the trial has proceeded to the defendant’s

5 In Price v. Vincent, 538 U. S. 634 (2003), a habeas case presenting facts
similar to those here, the judge granted a partial acquittal but reconsid-
ered before the trial proceeded, and the Michigan courts concluded that
no double-jeopardy violation had occurred. Id., at 637–638. We held that
conclusion to be not “an unreasonable application of . . . Federal law,”
28 U. S. C. § 2254(d)(1), in part because, as the Michigan Supreme Court
observed, “no trial proceedings took place with respondent laboring under
the mistaken impression that he was not facing the possibility of convic-
tion for” the purportedly acquitted charge. 538 U. S., at 642–643, and n. 1.
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presentation of his case, the possibility of prejudice arises.
The seeming dismissal may induce a defendant to present a
defense to the undismissed charges when he would be better
advised to stand silent. Many jurisdictions still follow the
traditional rule that after trial or on appeal, sufficiency-of-
the-evidence challenges are reviewed on the basis of the en-
tire trial record, even if the defendant moved for acquittal
when the prosecution rested and the court erroneously de-
nied that motion. E. g., Smith v. State, 509 P. 2d 1391, 1397
(Okla. Crim. App. 1973); Deal v. State, 657 P. 2d 404, 405
(Alaska App. 1983) (per curiam). See generally Comment,
The Motion for Acquittal: A Neglected Safeguard, 70 Yale
L. J. 1151, 1152–1158 (1961). In these jurisdictions, the de-
fendant who puts on a case runs “the risk that . . . he will
bolster the Government case enough for it to support a ver-
dict of guilty.” McGautha v. California, 402 U. S. 183, 215
(1971). The defendant’s evidence “may lay the foundation
for otherwise inadmissible evidence in the Government’s
initial presentation or provide corroboration for essential
elements of the Government’s case.” United States v.
Calderon, 348 U. S. 160, 164, n. 1 (1954) (citation omitted).
In all jurisdictions, moreover, false assurance of acquittal
on one count may induce the defendant to present defenses
to the remaining counts that are inadvisable—for example,
a defense that entails admission of guilt on the acquitted
count.6

6 In multiple-defendant cases like this one, an apparent final dismissal of
one defendant may also cause the others to alter their cases in harmful
ways. They would, for example, proceed under the mistaken belief that
they need no longer fear the acquitted defendant’s assertion of a defense
antagonistic to their own, and might assume that the acquitted defendant
would become available as a defense witness. Cf. Washington v. Texas,
388 U. S. 14, 22–23 (1967) (discussing reasons to allow testimony of a pur-
ported accomplice after accomplice’s acquittal). While the potential effect
upon codefendants has no bearing upon this petitioner’s double-jeopardy
claim, it does confirm the wisdom of the rule we adopt.
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The Double Jeopardy Clause’s guarantee cannot be al-
lowed to become a potential snare for those who reasonably
rely upon it. If, after a facially unqualified midtrial dis-
missal of one count, the trial has proceeded to the defendant’s
introduction of evidence, the acquittal must be treated as
final, unless the availability of reconsideration has been
plainly established by pre-existing rule or case authority ex-
pressly applicable to midtrial rulings on the sufficiency of the
evidence. That requirement was not met here. The Com-
monwealth has failed to show that under state procedure as
it existed at the time of petitioner’s trial, the trial court’s
ruling on the motion for a required finding of not guilty was
automatically, or even presumptively, nonfinal. At most it
has shown that the ruling was wrong because the Common-
wealth’s evidence was, as a matter of law, sufficient—a point
that the dissent emphasizes, echoing the opinion below. See
post, at 476–477, 479. But any contention that the Double
Jeopardy Clause must itself (even absent provision by the
State) leave open a way of correcting legal errors is at odds
with the well-established rule that the bar will attach to a
preverdict acquittal that is patently wrong in law. See, e. g.,
Smalis, 476 U. S., at 144, n. 7; Sanabria, 437 U. S., at 68–69,
75, 78; Martin Linen, 430 U. S., at 571; Fong Foo, 369 U. S.,
at 143.7

7 The dissent goes to great lengths to establish that there was no preju-
dice here, since the acquittal was legally wrong and the defendant was
deprived of no available defense. See post, at 476–480. But the Double
Jeopardy Clause has never required prejudice beyond the very exposure
to a second jeopardy. To put it differently: Requiring someone to defend
against a charge of which he has already been acquitted is prejudice per
se for purposes of the Double Jeopardy Clause—even when the acquittal
was erroneous because the evidence was sufficient. See, e. g., Sanabria
v. United States, 437 U. S. 54, 77–78 (1978). Of course it is not even clear
that the dissent’s due-process analysis would acknowledge prejudice when
a midtrial acquittal was correct when rendered, so long as evidence suffi-
cient to sustain the charge was eventually introduced (after the acquittal
and during the defendant’s case, see supra, at 472). Our double-jeopardy
cases make clear that an acquittal bars the prosecution from seeking “an-
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Massachusetts argues that if the Double Jeopardy Clause
does not allow for reconsideration, every erroneous grant of
a directed-verdict motion will be unremediable, even one at-
tributable to mistaken expression that is promptly corrected.
We think not. Double-jeopardy principles have never been
thought to bar the immediate repair of a genuine error in
the announcement of an acquittal, even one rendered by a
jury. See M. Friedland, Double Jeopardy 61 (1969); King v.
Parkin, 1 Mood. 45, 46–47, 168 Eng. Rep. 1179, 1180 (1824).
And of course States can protect themselves still further
against the “occasional errors” of law that the dissent thinks
“inevitabl[e]” in the course of trial, post, at 478, by rendering
midtrial acquittals nonfinal. (Massachusetts, as we have
observed, has specifically provided for the correction of mis-
taken utterances or scrivener’s errors, but not for the recon-
sideration of legal conclusions. See Mass. Rule Crim. Proc.
42 (2002).)

Prosecutors are not without protection against ill-
considered acquittal rulings. States can and do craft pro-
cedural rules that allow trial judges “the maximum oppor-
tunity to consider with care a pending acquittal motion,”
Martin Linen, supra, at 574, including the option of defer-
ring consideration until after the verdict. See, e. g., D. C.
Super. Ct. Crim. Proc. Rule 29(b) (2003); N. Y. Crim. Proc.
Law Ann. § 290.10(1)(b) (West 2002); W. Va. Rule Crim. Proc.
29(b) (2004). (At least one State has altogether precluded
midtrial acquittals by the court. See Nev. Rev. Stat. Ann.
§ 175.381(1) (2001).) Moreover, a prosecutor can seek to per-
suade the court to correct its legal error before it rules, or
at least before the proceedings move forward. See Price v.
Vincent, 538 U. S., at 637–638, 642–643, and n. 1. Indeed,
the prosecutor in this case convinced the judge to reconsider
her acquittal ruling on the basis of legal authority he had
obtained during a 15-minute recess before closing argu-

other opportunity to supply evidence which it failed to muster” before
jeopardy terminated. Burks v. United States, 437 U. S. 1, 11 (1978).
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ments. See App. 71–72, 74. Had he sought a short continu-
ance at the time of the acquittal motion, the matter could
have been resolved satisfactorily before petitioner went for-
ward with his case.

* * *

The judgment of the Appeals Court of Massachusetts is
reversed, and the case is remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.

Justice Ginsburg, with whom The Chief Justice,
Justice Kennedy, and Justice Breyer join, dissenting.

Does the Double Jeopardy Clause bar the States from
allowing trial judges to reconsider a midtrial grant of a mo-
tion to acquit on one or more but fewer than all counts of an
indictment? The Court unanimously answers “No.” See
ante, at 470 (“[A]s a general matter state law may prescribe
that a judge’s midtrial determination of the sufficiency of the
State’s proof can be reconsidered.”). A State may provide
for such reconsideration, the Court also recognizes, by legis-
lation or by judicial rule, common-law decision, or exercise
of supervisory power. See ante, at 470–471. According to
the Appeals Court of Massachusetts, the Commonwealth has
so provided through its decisional law. 58 Mass. App. 166,
171, 788 N. E. 2d 977, 983 (2003); see Commonwealth v. Has-
kell, 438 Mass. 790, 792, 784 N. E. 2d 625, 628 (2003)
(“A judge’s power to reconsider his own decisions during the
pendency of a case is firmly rooted in the common law . . . .”).
The view held by the Massachusetts court on this issue is
hardly novel. See, e. g., United States v. LoRusso, 695 F. 2d
45, 53 (CA2 1982) (“A district court has the inherent power
to reconsider and modify its interlocutory orders prior to the
entry of judgment . . . .”); cf. Fed. Rule Civ. Proc. 54(b) (Ab-
sent “entry of a final judgment as to one or more but fewer
than all of the claims or parties,” “any order or other form
of decision, however designated, which adjudicates fewer
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than all the claims or the rights and liabilities of fewer than
all the parties shall not terminate the action as to any of the
claims or parties, and the order or other form of decision is
subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all
the parties.”).

Nevertheless, the trial court here was locked into its on-
the-spot error, the Court maintains, because “the availabil-
ity of reconsideration [had not] been plainly established by
pre-existing rule or case authority expressly applicable to
midtrial rulings on the sufficiency of the evidence.” Ante,
at 473. Otherwise, according to the Court, “[t]he Double
Jeopardy Clause’s guarantee [would] become a potential
snare for those who reasonably rely upon it.” Ibid.

I agree that, as a trial unfolds, a defendant must be ac-
corded a timely, fully informed opportunity to meet the
State’s charges. I would so hold as a matter not of double
jeopardy, but of due process. See Gray v. Netherland, 518
U. S. 152, 171 (1996) (Ginsburg, J., dissenting) (“Basic to
due process in criminal proceedings is the right to a full,
fair, potentially effective opportunity to defend against the
State’s charges.”). On the facts presented here, however, as
the Massachusetts Appeals Court observed, see 58 Mass.
App., at 171, 788 N. E. 2d, at 983, defendant-petitioner Smith
suffered no prejudice fairly attributable to the trial court’s
error.

The trial judge in Smith’s case acted impatiently and made
a mistake at the close of the Commonwealth’s case. Cut-
ting short the prosecutor’s objections, see App. 20–22, she
granted Smith’s motion for a “required finding of not guilty”
on one of the three charges contained in the indictment, un-
lawful possession of a firearm, id., at 20.1 She did so on the
ground that the Commonwealth had failed to prove an essen-

1 The other charges, on which no motion to acquit was made, were as-
sault with intent to murder, and assault and battery by means of a danger-
ous weapon.
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tial element of the crime, i. e., that the barrel of the gun
Smith was charged with possessing was less than 16 inches.
See Mass. Gen. Laws Ann., ch. 269, § 10(a) (West 2000) (ren-
dering possession of a “firearm,” unless exempted, unlawful);
ch. 140, § 121 (West 2002) (defining “firearm” as a “pistol” or
“revolver” with a barrel length “less than 16 inches”). The
ruling for Smith was endorsed on the motion and recorded
on the docket, but it was not communicated to the jury.

The trial judge corrected her error the same day it was
made. She did so in advance of closing arguments and her
charge to the jury. See App. 71–74. The trial judge re-
tracted her initial ruling and denied the motion for a
required finding of not guilty because the prosecutor had
called to her attention a decision of the Supreme Judicial
Court of Massachusetts directly on point, Commonwealth v.
Sperrazza, 372 Mass. 667, 363 N. E. 2d 673 (1977). In that
case, Massachusetts’ highest court held that a jury may infer
a barrel length of less than 16 inches from testimony that
the weapon in question was a revolver or handgun. Id., at
670, 363 N. E. 2d, at 675. Here, there was such testimony.
The victim in Smith’s case had testified that the gun he saw
in the defendant’s hand was a “.32 or .38” caliber “pistol.”
App. 12. The trial court’s new ruling based on Sperrazza
was entered on the docket, Smith did not move to reopen the
case, and the jury convicted him on all charges.

Smith urges that our decision in Smalis v. Pennsylvania,
476 U. S. 140 (1986), controls this case. I disagree. In
Smalis, the Court held that the Double Jeopardy Clause bars
appellate review of a trial court’s grant of a motion to acquit,
because reversal would lead to a remand for further trial
proceedings. Id., at 146. An appeal, including an interlocu-
tory appeal, moves a case from a court of first instance to an
appellate forum, and necessarily signals that the trial court
has ruled with finality on the appealed issue or issues. A
trial court’s reconsideration of its initial decision to grant a
motion, on the other hand, occurs before the court of first
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instance has disassociated itself from the case or any issue in
it. Trial courts have historically revisited midtrial rulings,
as earlier noted, see supra, at 475–476, for the practical exi-
gencies of trial mean that judges inevitably will commit occa-
sional errors. In contrast, the government traditionally
could pursue no appeal at any stage of a criminal case, how-
ever mistaken the trial court’s prodefense ruling. See
United States v. Scott, 437 U. S. 82, 84–86 (1978) (discussing
the evolution of the Government’s right to appeal). This
Court has long recognized the distinction between appeals
and continuing proceedings before the initial tribunal prior
to the rendition of a final adjudication. Compare Fed. Rule
Civ. Proc. 54(b), quoted supra, at 475–476, and Swisher v.
Brady, 438 U. S. 204, 215–216 (1978) (no double jeopardy bar
to the State’s exceptions to a master’s findings where an ac-
cused juvenile “is subjected to a single proceeding which be-
gins with a master’s hearing and culminates with an adjudi-
cation by a judge”), with Kepner v. United States, 195 U. S.
100, 133 (1904) (Double Jeopardy Clause bars the Govern-
ment’s appeal to a higher court after acquittal of the defend-
ant by the “court of first instance”).

Nor is Massachusetts Rule of Criminal Procedure 25(a)
(2002) dispositive here. That Rule states: “If a defendant’s
motion for a required finding of not guilty is made at the
close of the Commonwealth’s evidence, it shall be ruled upon
at that time.” (Emphasis added.) While Rule 25(a) plainly
instructs an immediate ruling on the motion, it says nothing
about reconsideration.

The Appeals Court of Massachusetts determined that Rule
25(a) did not place the incorrect midtrial ruling beyond the
trial court’s capacity to repair its error. Rule 25(a)’s demand
for an immediate ruling rather than reservation of the ques-
tion,2 the Appeals Court said, “protects a defendant’s right

2 Cf. Fed. Rule Crim. Proc. 29(b) (providing that a trial court may re-
serve decision on a defendant’s challenge to the sufficiency of the evidence
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to insist that the Commonwealth present proof of every ele-
ment of the crime with which he is charged before he decides
whether to rest or to introduce proof.” 58 Mass. App., at
171, 788 N. E. 2d, at 982–983 (quoting Commonwealth v.
Cote, 15 Mass. App. 229, 240, 444 N. E. 2d 1282, 1289 (1983)).3

That protection was accorded the defendant here, the court
observed, for the Commonwealth’s evidence, presented be-
fore the “required finding of not guilty” motion was made
and granted, in fact sufficed to prove every element of the
firearm possession charge. See 58 Mass. App., at 171, 788
N. E. 2d, at 983. Rule 25(a) does not import more, the Ap-
peals Court indicated. Because the jury remained seated
with no break in the trial, and the defendant retained the
opportunity to counter the Commonwealth’s case,4 that court
concluded, neither Rule 25(a) nor the Double Jeopardy
Clause froze as final the erroneous midtrial ruling on the
firearm possession charge. I would not pretend to compre-
hend Rule 25(a) or Massachusetts’ decisional law regard-
ing state practice better than the Massachusetts Appeals
Court did.

until after the jury has returned a verdict). Several States follow the
federal model. See, e. g., Alaska Rule Crim. Proc. 29(b) (2004); Del. Super.
Ct. Rule Crim. Proc. 29(b) (2004); Iowa Rule Crim. Proc. 2.19(8)(b) (2004);
N. Y. Crim. Proc. Law Ann. § 290.10(1) (West 2002); W. Va. Rule Crim.
Proc. 29(b) (2004).

3 Counsel for petitioner suggested at oral argument that the protection
is more theoretical than real, for “what [judges] do as . . . a matter of
practice in Massachusetts is they simply deny [the motion].” Tr. of Oral
Arg. 56 (also noting that the motion to acquit may be renewed at the close
of defendant’s case and after the jury has returned a verdict).

4 The Court hypothesizes that dismissal of one count might affect a de-
fendant’s course regarding the undismissed charges. Ante, at 472. The
Appeals Court addressed that prospect concretely: Defendant Smith “has
not suggested that the initial allowance of the motion affected his trial
strategy with regard to the other charges.” 58 Mass. App. 166, 171, 788
N. E. 2d 977, 983 (2003). Further, there is not even the slightest sugges-
tion that Smith’s codefendant, who was acquitted by the jury, “alter[ed]
[her case] in harmful ways.” But see ante, at 472, n. 6.
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In sum, Smith was subjected to a single, unbroken trial
proceeding in which he was denied no opportunity to air his
defense before presentation of the case to the jury. I would
not deny prosecutors in such circumstances, based on a trial
judge’s temporary error, one full and fair opportunity to
present the State’s case.
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STEWART v. DUTRA CONSTRUCTION CO.

certiorari to the united states court of appeals for
the first circuit

No. 03–814. Argued November 1, 2004—Decided February 22, 2005

As part of a project to extend the Massachusetts Turnpike, respondent
Dutra Construction Company dug a trench beneath Boston Harbor
using its dredge, the Super Scoop, a floating platform with a bucket that
removes silt from the ocean floor and dumps it onto adjacent scows.
The Super Scoop has limited means of self-propulsion, but can navigate
short distances by manipulating its anchors and cables. When dredg-
ing the trench here, it typically moved once every couple of hours.
Petitioner, a marine engineer hired by Dutra to maintain the Super
Scoop’s mechanical systems, was seriously injured while repairing a
scow’s engine when the Super Scoop and the scow collided. He sued
Dutra under the Jones Act, alleging that he was a seaman injured by
Dutra’s negligence, and under § 5(b) of the Longshore and Harbor Work-
ers’ Compensation Act (LHWCA), 33 U. S. C. § 905(b), which authorizes
covered employees to sue a “vessel” owner as a third party for an injury
caused by the owner’s negligence. The District Court granted Dutra
summary judgment on the Jones Act claim, and the First Circuit af-
firmed. On remand, the District Court granted Dutra summary judg-
ment on the LHWCA claim. In affirming, the First Circuit noted that
Dutra had conceded that the Super Scoop was a “vessel” under § 905(b),
but found that Dutra’s alleged negligence had been committed in its
capacity as an employer and not as the vessel’s owner.

Held: A dredge is a “vessel” under the LHWCA. Pp. 487–497.
(a) Congress enacted the Jones Act in 1920 to remove the bar to negli-

gence suits by seamen. Although that Act does not define “seaman,”
the maritime law backdrop at the time it was passed shows that “sea-
man” is a term of art with an established meaning under general mari-
time law. The LHWCA, enacted in 1927 to provide scheduled compen-
sation to land-based maritime workers but not to “a master or member
of a crew of any vessel,” 33 U. S. C. § 902(3)(G), works in tandem with
the Jones Act: The Jones Act provides tort remedies to sea-based mari-
time workers and the LHWCA provides workers’ compensation to
land-based maritime employees. In McDermott Int’l, Inc. v. Wilander,
498 U. S. 337, and Chandris, Inc. v. Latsis, 515 U. S. 347, this Court
addressed the relationship a worker must have to a vessel in order to
be a “master or member” of its crew. Now the Court turns to the other
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half of the LHWCA’s equation: determining whether a watercraft is a
vessel. Pp. 487–488.

(b) The LHWCA did not define “vessel” when enacted, but §§ 1 and
3 of the Revised Statutes of 1873 specified that, in any Act passed after
February 25, 1871, “ ‘vessel’ includes every description of water-craft or
other artificial contrivance used, or capable of being used, as a means of
transportation on water.” The LHWCA is such an Act. Section 3’s
definition has remained virtually unchanged to the present and contin-
ues to supply the default definition of “vessel” throughout the U. S.
Code. Section 3 merely codified the meaning “vessel” had acquired in
general maritime law. In fact, prior to the passage of the Jones Act
and the LHWCA, this Court and lower courts had treated dredges as
vessels. By the time those Acts became law in the 1920’s, it was settled
that § 3 defined “vessel” for their purposes, and that a structure’s status
as a vessel under § 3 depended on whether the structure was an instru-
ment of naval transportation. See Ellis v. United States, 206 U. S. 246,
259. Then as now, dredges served a waterborne transportation func-
tion: In performing their work they carried machinery, equipment, and
a crew over water. This Court has continued to treat § 3 as defining
“vessel” in the LHWCA and to construe § 3 consistently with general
maritime law. Norton v. Warner Co., 321 U. S. 565. Pp. 488–492.

(c) Cope v. Vallette Dry Dock Co., 119 U. S. 625, and Evansville &
Bowling Green Packet Co. v. Chero Cola Bottling Co., 271 U. S. 19, did
not adopt a definition of vesselhood narrower than § 3. Rather, they
made a sensible distinction between watercraft temporarily stationed in
a particular location and those permanently anchored to shore or the
ocean floor. A watercraft is not capable of being used for maritime
transport in any meaningful sense if it has been permanently moored or
otherwise rendered practically incapable of transportation or move-
ment. By including special-purpose vessels like dredges, § 3 sweeps
broadly, but other prerequisites to qualifying for seaman status under
the Jones Act provide some limits. A worker seeking such status must
prove that his duties contributed to the vessel’s function or mission and
that his connection to the vessel was substantial in nature and duration.
Chandris, supra, at 376. Pp. 493–495.

(d) The First Circuit held that the Super Scoop is not a “vessel” be-
cause its primary purpose is not navigation or commerce and because it
was not in actual transit at the time of Stewart’s injury. Neither prong
of that test is consistent with § 3’s text or general maritime law’s estab-
lished meaning of “vessel.” Section 3 requires only that a watercraft
be “used, or capable of being used, as a means of transportation on
water,” not that it be used primarily for that purpose. The Super
Scoop was not only “capable of being used” to transport equipment and
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passengers over water—it was so used. Similarly, requiring a water-
craft to be in motion to qualify as a vessel under § 3 is the sort of “snap-
shot” test rejected in Chandris. That a vessel must be “in navigation,”
Chandris, supra, at 373–374, means not that a structure’s locomotion at
any given moment matters, but that structures may lose their character
as vessels if withdrawn from the water for an extended period. The
“in navigation” requirement is thus relevant to whether a craft is “used,
or capable of being used,” for naval transportation. The inquiry
whether a craft is “used, or capable of being used,” for maritime trans-
portation may involve factual issues for a jury, but here no relevant
facts were in dispute. Dutra conceded that the Super Scoop was only
temporarily stationary while the scow was being repaired; it had not
been taken out of service, permanently anchored, or otherwise rendered
practically incapable of maritime transport. Finally, Dutra conceded
that the Super Scoop is a “vessel” under § 905(b), which imposes
LHWCA liability on vessel owners for negligence to longshoremen.
However, the LHWCA does not meaningfully define the term “vessel”
in either § 902(3)(G) or § 905(b), and 1 U. S. C. § 3 defines the term “ves-
sel” throughout the LHWCA. Pp. 495–497.

343 F. 3d 10, reversed and remanded.

Thomas, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except Rehnquist, C. J., who took no part in the decision of
the case.

David B. Kaplan argued the cause for petitioner. With
him on the briefs were Thomas M. Bond, David W. Robert-
son, and Michael F. Sturley.

Lisa S. Blatt argued the cause for the United States as
amicus curiae urging reversal. With her on the brief were
former Solicitor General Olson, Deputy Solicitor General
Hungar, Howard M. Radzely, Allen H. Feldman, and Mark
S. Flynn.

Frederick E. Connelly, Jr., argued the cause for respond-
ent. With him on the brief were Harvey Weiner and John
J. O’Connor.*

*Briefs of amici curiae urging reversal were filed for the Association
of Trial Lawyers of America by John W. deGravelles and David S. Casey,
Jr.; for Diamond Offshore Drilling, Inc., et al. by James Patrick
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Justice Thomas delivered the opinion of the Court.
The question in this case is whether a dredge is a “vessel”

under § 2(3)(G) of the Longshore and Harbor Workers’ Com-
pensation Act (LHWCA), 44 Stat., pt. 2, p. 1425, as added
by § 2(a) of Pub. L. 98–426, 33 U. S. C. § 902(3)(G). We hold
that it is.

I

As part of Boston’s Central Artery/Tunnel Project, or “Big
Dig,” the Commonwealth of Massachusetts undertook to ex-
tend the Massachusetts Turnpike through a tunnel running
beneath South Boston and Boston Harbor to Logan Airport.
The Commonwealth employed respondent Dutra Construc-
tion Company to assist in that undertaking. At the time,
Dutra owned the world’s largest dredge, the Super Scoop,
which was capable of digging the 50-foot-deep, 100-foot-wide,
three-quarter-mile-long trench beneath Boston Harbor that
is now the Ted Williams Tunnel.

The Super Scoop is a massive floating platform from which
a clamshell bucket is suspended beneath the water. The
bucket removes silt from the ocean floor and dumps the sedi-
ment onto one of two scows that float alongside the dredge.
The Super Scoop has certain characteristics common to sea-
going vessels, such as a captain and crew, navigational lights,
ballast tanks, and a crew dining area. But it lacks others.
Most conspicuously, the Super Scoop has only limited means
of self-propulsion. It is moved long distances by tugboat.
(To work on the Big Dig, it was towed from its home base
in California through the Panama Canal and up the eastern
seaboard to Boston Harbor.) It navigates short distances
by manipulating its anchors and cables. When dredging the

Cooney; and for the United Brotherhood of Carpenters and Joiners of
America by John R. Hillsman and John T. DeCarlo.

Briefs of amici curiae urging affirmance were filed for the Signal Mu-
tual Indemnity Association by John J. Walsh; and for T. W. LaQuay Dredg-
ing, Inc., by Gus David Oppermann V.
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Boston Harbor trench, it typically moved in this way once
every couple of hours, covering a distance of 30-to-50 feet
each time.

Dutra hired petitioner Willard Stewart, a marine engi-
neer, to maintain the mechanical systems on the Super Scoop
during its dredging of the harbor. At the time of Stewart’s
accident, the Super Scoop lay idle because one of its scows,
Scow No. 4, had suffered an engine malfunction and the other
was at sea. Stewart was on board Scow No. 4, feeding wires
through an open hatch located about 10 feet above the engine
area. While Stewart was perched beside the hatch, the
Super Scoop used its bucket to move the scow. In the proc-
ess, the scow collided with the Super Scoop, causing a jolt
that plunged Stewart headfirst through the hatch to the deck
below. He was seriously injured.

Stewart sued Dutra in the United States District Court
for the District of Massachusetts under the Jones Act, 38
Stat. 1185, as amended, 41 Stat. 1007 and 96 Stat. 1955, 46
U. S. C. App. § 688(a), alleging that he was a seaman injured
by Dutra’s negligence. He also filed an alternative claim
under § 5(b) of the LHWCA, 33 U. S. C. § 905(b), which au-
thorizes covered employees to sue a “vessel” owner as a
third party for an injury caused by the owner’s negligence.

Dutra moved for summary judgment on the Jones Act
claim, arguing that Stewart was not a seaman. The com-
pany acknowledged that Stewart was “a member of the
[Super Scoop’s] crew,” 230 F. 3d 461, 466 (CA1 2000); that he
spent “[n]inety-nine percent of his time while on the job”
aboard the Super Scoop, App. 20 (Defendant’s Memorandum
in Support of Summary Judgment); and that his “duties con-
tributed to the function” of the Super Scoop, id., at 32.
Dutra argued only that the Super Scoop was not a vessel for
purposes of the Jones Act. Dutra pointed to the Court of
Appeals’ en banc decision in DiGiovanni v. Traylor Broth-
ers, Inc., 959 F. 2d 1119 (CA1 1992), which held that “if a
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barge . . . or other float’s purpose or primary business is not
navigation or commerce, then workers assigned thereto for
its shore enterprise are to be considered seamen only when
it is in actual navigation or transit” at the time of the plain-
tiff ’s injury. Id., at 1123 (internal quotation marks omitted).
The District Court granted summary judgment to Dutra,
because the Super Scoop’s primary purpose was dredging
rather than transportation and because it was stationary at
the time of Stewart’s injury.

On interlocutory appeal, the Court of Appeals affirmed,
concluding that it too was bound by DiGiovanni. 230 F. 3d,
at 467–468. The court reasoned that the Super Scoop’s pri-
mary function was construction and that “[a]ny navigation
or transportation that may be required is incidental to this
primary function.” Id., at 468. The court also concluded
that the scow’s movement at the time of the accident did not
help Stewart, because his status as a seaman depended on
the movement of the Super Scoop (which was stationary)
rather than the scow. Id., at 469.

On remand, the District Court granted summary judgment
in favor of Dutra on Stewart’s alternative claim that Dutra
was liable for negligence as an owner of a “vessel” under the
LHWCA, 33 U. S. C. § 905(b). The Court of Appeals again
affirmed. It noted that Dutra had conceded that the Super
Scoop was a “vessel” for purposes of § 905(b), explaining that
“the LHWCA’s definition of ‘vessel’ is ‘significantly more in-
clusive than that used for evaluating seaman status under
the Jones Act.’ ” 343 F. 3d 10, 13 (CA1 2003) (quoting More-
head v. Atkinson-Kiewit, J/V, 97 F. 3d 603, 607 (CA1 1996)
(en banc)). The Court of Appeals nonetheless agreed with
the District Court’s conclusion that Dutra’s alleged negli-
gence was committed in its capacity as an employer rather
than as owner of the vessel under § 905(b).

We granted certiorari to resolve confusion over how to de-
termine whether a watercraft is a “vessel” for purposes of
the LHWCA. 540 U. S. 1177 (2004).
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II

Prior to the passage of the Jones Act, general maritime
law usually entitled a seaman who fell sick or was injured
both to maintenance and cure (or the right to be cared for
and paid wages during the voyage, see, e. g., Harden v.
Gordon, 11 F. Cas. 480, 482–483 (No. 6,047) (CC Me. 1823)
(Story, J.)), and to damages for any “injuries received . . . in
consequence of the unseaworthiness of the ship,” The Osce-
ola, 189 U. S. 158, 175 (1903). Suits against shipowners for
negligence, however, were barred. Courts presumed that
the seaman, in signing articles of employment for the voyage,
had assumed the risks of his occupation; thus a seaman was
“not allowed to recover an indemnity for the negligence of
the master, or any member of the crew.” Ibid.

Congress enacted the Jones Act in 1920 to remove this
bar to negligence suits by seamen. See Chandris, Inc. v.
Latsis, 515 U. S. 347, 354 (1995). Specifically, the Jones Act
provides:

“Any seaman who shall suffer personal injury in the
course of his employment may, at his election, maintain
an action for damages at law, with the right of trial by
jury, and in such action all statutes of the United States
modifying or extending the common-law right or rem-
edy in cases of personal injury to railway employees
shall apply.” 46 U. S. C. App. § 688(a).

Although the statute is silent on who is a “seaman,” both the
maritime law backdrop against which Congress enacted the
Jones Act and Congress’ subsequent enactments provide
some guidance.

First, “seaman” is a term of art that had an established
meaning under general maritime law. We have thus pre-
sumed that when the Jones Act made available negligence
remedies to “[a]ny seaman who shall suffer personal injury
in the course of his employment,” Congress took the term
“seaman” as the general maritime law found it. Chandris,
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supra, at 355 (citing Warner v. Goltra, 293 U. S. 155, 159
(1934)); G. Gilmore & C. Black, Law of Admiralty § 6–21,
pp. 328–329 (2d ed. 1975).

Second, Congress provided further guidance in 1927 when
it enacted the LHWCA, which provides scheduled compensa-
tion to land-based maritime workers but which also excepts
from its coverage “a master or member of a crew of any
vessel.” 33 U. S. C. § 902(3)(G). This exception is simply
“a refinement of the term ‘seaman’ in the Jones Act.” Mc-
Dermott Int’l, Inc. v. Wilander, 498 U. S. 337, 347 (1991).
Thus, the Jones Act and the LHWCA are complementary
regimes that work in tandem: The Jones Act provides tort
remedies to sea-based maritime workers, while the LHWCA
provides workers’ compensation to land-based maritime em-
ployees. Ibid.; Swanson v. Marra Brothers, Inc., 328 U. S.
1, 6–7 (1946).

Still, discerning the contours of “seaman” status, even with
the general maritime law and the LHWCA’s language as
aids to interpretation, has not been easy. See Chandris,
supra, at 356. We began clarifying the definition of “sea-
man” in a pair of cases, McDermott Int’l, Inc. v. Wilander,
supra, and Chandris, supra, that addressed the relationship
a worker must have to a vessel in order to be a “master or
member” of its crew. We now turn to the other half of the
LHWCA’s equation: how to determine whether a watercraft
is a “vessel.”

A

Just as Congress did not define the term “seaman” in the
Jones Act,1 it did not define the term “vessel” in the LHWCA

1 The Shipping Act, 1916, defines the term “vessel” for purposes of the
Jones Act. See 46 U. S. C. App. § 801. However, the provision of the
Jones Act at issue here, § 688(a), speaks not of “vessels,” but of “seamen.”
In any event, because we have identified a Jones Act “seaman” with refer-
ence to the LHWCA’s exclusion, see 33 U. S. C. § 902(3)(G) (“a master or
member of a crew of any vessel”), it is the LHWCA’s use of the term
“vessel” that matters. And, as we explain, the context surrounding Con-
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itself.2 However, Congress provided a definition elsewhere.
At the time of the LHWCA’s enactment, §§ 1 and 3 of the
Revised Statutes of 1873 specified:

“In determining the meaning of the revised statutes,
or of any act or resolution of Congress passed subse-
quent to February twenty-fifth, eighteen hundred and
seventy-one, . . . [t]he word ‘vessel’ includes every de-
scription of water-craft or other artificial contrivance
used, or capable of being used, as a means of transporta-
tion on water.” 3 18 Stat., pt. 1, p. 1.

Sections 1 and 3 show that, because the LHWCA is an Act
of Congress passed after February 25, 1871, the LHWCA’s
use of the term “vessel” “includes every description of
water-craft or other artificial contrivance used, or capable of
being used, as a means of transportation on water.” Ibid.

Section 3’s definition, repealed and recodified in 1947 as
part of the Rules of Construction Act, 1 U. S. C. § 3, has

gress’ enactment of the LHWCA suggests that Rev. Stat. § 3, now 1
U. S. C. § 3, provides the controlling definition of the term “vessel” in the
LHWCA.

2 As part of its 1972 Amendments to the LHWCA, Congress amended
the Act with what appears at first blush to be a definition of the term
“vessel”: “Unless the context requires otherwise, the term ‘vessel’ means
any vessel upon which or in connection with which any person entitled to
benefits under this chapter suffers injury or death arising out of or in the
course of his employment, and said vessel’s owner, owner pro hac vice,
agent, operator, charter or bare boat charterer, master, officer, or crew
member.” 33 U. S. C. § 902(21). However, Congress enacted this defini-
tion in conjunction with the third-party vessel owner provision of § 905(b).
Rather than specifying the characteristics of a vessel, § 902(21) instead
lists the parties liable for the negligent operation of a vessel. See McCar-
thy v. The Bark Peking, 716 F. 2d 130, 133 (CA2 1983) (§ 902(21) is “circu-
lar” and “does not provide precise guidance as to what is included within
the term ‘vessel’ ”).

3 Congress had used substantially the same definition before, first in an
1866 antismuggling statute, see § 1, 14 Stat. 178, and then in an 1870 stat-
ute “provid[ing] for the Relief of sick and disabled Seamen,” ch. clxix, 16
Stat. 169 (italics deleted); see id., § 7, at 170.
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remained virtually unchanged from 1873 to the present.4

Even now, § 3 continues to supply the default definition of
“vessel” throughout the U. S. Code, “unless the context indi-
cates otherwise.” 1 U. S. C. § 1. The context surrounding
the LHWCA’s enactment indicates that § 3 defines the term
“vessel” for purposes of the LHWCA.

Section 3 merely codified the meaning that the term “ves-
sel” had acquired in general maritime law. See 1 S. Friedell,
Benedict on Admiralty § 165 (rev. 7th ed. 2004). In the dec-
ades following its enactment, § 3 was regularly used to define
the term “vessel” in maritime jurisprudence. Taking only
the issue presented here—whether a dredge is a vessel—
prior to passage of the Jones Act and the LHWCA, courts
often used § 3’s definition to conclude that dredges were
vessels.5

From the very beginning, these courts understood the dif-
ferences between dredges and more traditional seagoing ves-
sels. Though smaller, the dredges at issue in the earliest
cases were essentially the same as the Super Scoop here.
For instance, the court could have been speaking equally of
the Super Scoop as of The Alabama when it declared:

“The dredge and scows have no means of propulsion of
their own except that the dredge, by the use of anchors,
windlass, and rope, is moved for short distances, as re-
quired in carrying on the business of dredging. Both

4 During the 1947 codification, the hyphen was removed from the word
“watercraft.” § 3, 61 Stat. 633.

5 See, e. g., The Alabama, 19 F. 544, 546 (SD Ala. 1884) (dredge was a
vessel and subject to maritime liens); Huismann v. The Pioneer, 30 F. 206,
207 (EDNY 1886) (dredge was a vessel under § 3); Saylor v. Taylor, 77 F.
476, 477 (CA4 1896) (dredge was a vessel under § 3, and its workers were
seamen); The International, 89 F. 484, 484–485 (CA3 1898) (dredge was a
vessel under § 3); Eastern S. S. Corp. v. Great Lakes Dredge & Dock Co.,
256 F. 497, 500–501 (CA1 1919) (type of dredge called a “drillboat” was a
vessel under § 3); Los Angeles v. United Dredging Co., 14 F. 2d 364, 365–
366 (CA9 1926) (dredge was a vessel under § 3 and its engineers were
seamen).
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the dredge and the scows are moved from place to place
where they may be employed by being towed, and some
of the tows have been for long distances and upon the
high seas. The dredge and scows are not made for or
adapted to the carriage of freight or passengers, and the
evidence does not show that, in point of fact, this dredge
and scows had ever been so used and employed.” The
Alabama, 19 F. 544, 545 (SD Ala. 1884).

See also Huismann v. The Pioneer, 30 F. 206 (EDNY 1886).
None of this prevented the court from recognizing that
dredges are vessels because they are watercraft with “the
capacity to be navigated in and upon the waters.” The Ala-
bama, supra, at 546; see also The Pioneer, supra, at 207; The
International, 89 F. 484, 485 (CA3 1898).

This Court also treated dredges as vessels prior to the
passage of the Jones Act and the LHWCA. It did so in a
pair of cases, first implicitly in The “Virginia Ehrman” and
the “Agnese,” 97 U. S. 309 (1878), and then explicitly in Ellis
v. United States, 206 U. S. 246 (1907). In Ellis, this Court
considered, inter alia, whether workers aboard various
dredges and scows were covered by a federal labor law.
Just as in the present case, one of the Ellis appellants argued
that the dredges at issue were “vessels” within the meaning
of Rev. Stat. § 3, now 1 U. S. C. § 3. 206 U. S., at 249. The
United States responded that dredges were only vessels, if
at all, when in actual navigation as they were “towed from
port to port.” Id., at 253. Citing § 3, Justice Holmes re-
jected the Government’s argument, stating that “[t]he scows
and floating dredges were vessels” that “were within the ad-
miralty jurisdiction of the United States.” Id., at 259.

These early cases show that at the time Congress enacted
the Jones Act and the LHWCA in the 1920’s, it was settled
that § 3 defined the term “vessel” for purposes of those stat-
utes. It was also settled that a structure’s status as a vessel
under § 3 depended on whether the structure was a means
of maritime transportation. See R. Hughes, Handbook of
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Admiralty Law § 5, p. 14 (2d ed. 1920). For then, as now,
dredges served a waterborne transportation function, since
in performing their work they carried machinery, equipment,
and crew over water. See, e. g., Butler v. Ellis, 45 F. 2d 951,
955 (CA4 1930) (finding the vessel status of dredges “sus-
tained by the overwhelming weight of authority”); The Hur-
ricane, 2 F. 2d 70, 72 (ED Pa. 1924) (expressing “no doubt”
that dredges are vessels), aff ’d, 9 F. 2d 396 (CA3 1925).

This Court’s cases have continued to treat § 3 as defining
the term “vessel” in the LHWCA, and they have continued
to construe § 3’s definition in light of the term’s established
meaning in general maritime law. For instance, in Norton
v. Warner Co., 321 U. S. 565 (1944), the Court considered
whether a worker on a harbor barge was “a master or mem-
ber of a crew of any vessel” under the LHWCA, 33 U. S. C.
§ 902(3)(G). In finding that the “barge [was] a vessel within
the meaning of the Act,” the Court not only quoted § 3’s
definition of the term “vessel,” but it also cited in support of
its holding several earlier cases that had held dredges to be
vessels based on the general maritime law. 321 U. S., at 571,
and n. 4. This Court therefore confirmed in Norton that § 3
defines the term “vessel” in the LHWCA and that § 3 should
be construed consistently with the general maritime law.
Since Norton, this Court has often said that dredges and
comparable watercraft qualify as vessels under the Jones Act
and the LHWCA.6

6 See, e. g., Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co.,
513 U. S. 527, 535, and n. 1 (1995) (indicating that a stationary crane barge
was a “vessel” under the Extension of Admiralty Jurisdiction Act); South-
west Marine, Inc. v. Gizoni, 502 U. S. 81, 92 (1991) (holding that a jury
could reasonably find that floating platforms were “vessels in navigation”
under the Jones Act); Jones & Laughlin Steel Corp. v. Pfeifer, 462 U. S.
523, 528–530 (1983) (treating coal barge as a “vessel” under the LHWCA,
33 U. S. C. § 905(b)); cf. Senko v. LaCrosse Dredging Corp., 352 U. S. 370,
372 (1957) (assuming that a dredge was a Jones Act vessel); id., at 375,
n. 1 (Harlan, J., dissenting) (same).
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B

Despite this Court’s reliance on § 3 in cases like Ellis and
Norton, Dutra argues that the Court has implicitly narrowed
§ 3’s definition. Section 3 says that a “vessel” must be “used,
or capable of being used, as a means of transportation on
water.” 18 Stat., pt. 1, p. 1. In a pair of cases, the Court
held that a drydock, Cope v. Vallette Dry Dock Co., 119 U. S.
625, 630 (1887), and a wharfboat attached to the mainland,
Evansville & Bowling Green Packet Co. v. Chero Cola Bot-
tling Co., 271 U. S. 19, 22 (1926), were not vessels under § 3,
because they were not practically capable of being used to
transport people, freight, or cargo from place to place. Ac-
cording to Dutra, Cope and Evansville adopted a definition
of “vessel” narrower than § 3’s text.

Dutra misreads Cope and Evansville. In Cope, the plain-
tiff sought a salvage award for having prevented a drydock
from sinking after a steamship collided with it. 119 U. S.,
at 625–626. At the time of the accident, the drydock, a
floating dock used for repairing vessels, was “moored and
lying at [the] usual place” it had occupied for the past
20 years. Id., at 626. In those circumstances, the dry-
dock was a “fixed structure” that had been “permanently
moored,” rather than a vessel that had been temporarily
anchored. Id., at 627. Evansville involved a wharfboat
secured by cables to the mainland. Local water, electric-
ity, and telephone lines all ran from shore to the wharfboat,
evincing a “permanent location.” 271 U. S., at 22. And
the wharfboat, like the drydock in Cope, was neither “taken
from place to place” nor “used to carry freight from one
place to another.” 271 U. S., at 22. As in Cope, the Court
concluded that the wharfboat “was not practically capable of
being used as a means of transportation.” 271 U. S., at 22.

Cope and Evansville did no more than construe § 3 in light
of the distinction drawn by the general maritime law be-
tween watercraft temporarily stationed in a particular loca-
tion and those permanently affixed to shore or resting on the
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ocean floor. See, e. g., The Alabama, 19 F., at 546 (noting
that vessels possess “mobility and [the] capacity to navi-
gate,” as distinct from fixed structures like wharves, dry-
docks, and bridges). Simply put, a watercraft is not “capa-
ble of being used” for maritime transport in any meaningful
sense if it has been permanently moored or otherwise ren-
dered practically incapable of transportation or movement.

This distinction is sensible: A ship and its crew do not
move in and out of Jones Act coverage depending on whether
the ship is at anchor, docked for loading or unloading, or
berthed for minor repairs, in the same way that ships taken
permanently out of the water as a practical matter do not
remain vessels merely because of the remote possibility that
they may one day sail again. See Pavone v. Mississippi
Riverboat Amusement Corp., 52 F. 3d 560, 570 (CA5 1995)
(floating casino was no longer a vessel where it “was moored
to the shore in a semi-permanent or indefinite manner”);
Kathriner v. Unisea, Inc., 975 F. 2d 657, 660 (CA9 1992)
(floating processing plant was no longer a vessel where a
“large opening [had been] cut into her hull,” rendering her
incapable of moving over the water). Even if the general
maritime law had not informed the meaning of § 3, its defini-
tion would not sweep within its reach an array of fixed struc-
tures not commonly thought of as capable of being used for
water transport. See, e. g., Leocal v. Ashcroft, ante, at 9
(“When interpreting a statute, we must give words their ‘or-
dinary or natural’ meaning” (quoting Smith v. United States,
508 U. S. 223, 228 (1993))).

Applying § 3 brings within the purview of the Jones Act
the sorts of watercraft considered vessels at the time Con-
gress passed the Act. By including special-purpose vessels
like dredges, § 3 sweeps broadly, but the other prerequisites
to qualifying for seaman status under the Jones Act provide
some limits, notwithstanding § 3’s breadth. A maritime
worker seeking Jones Act seaman status must also prove
that his duties contributed to the vessel’s function or mission,
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and that his connection to the vessel was substantial both in
nature and duration. Chandris, 515 U. S., at 376. Thus,
even though the Super Scoop is a “vessel,” workers injured
aboard the Super Scoop are eligible for seaman status only
if they are “master[s] or member[s]” of its crew.

C

The Court of Appeals, relying on its previous en banc deci-
sion in DiGiovanni v. Traylor Brothers, Inc., 959 F. 2d 1119
(CA1 1992), held that the Super Scoop is not a “vessel” be-
cause its primary purpose is not navigation or commerce and
because it was not in actual transit at the time of Stewart’s
injury. 230 F. 3d, at 468–469. Neither prong of the Court
of Appeals’ test is consistent with the text of § 3 or the estab-
lished meaning of the term “vessel” in general maritime law.

Section 3 requires only that a watercraft be “used, or capa-
ble of being used, as a means of transportation on water” to
qualify as a vessel. It does not require that a watercraft be
used primarily for that purpose. See The Alabama, supra,
at 546; The International, 89 F., at 485. As the Court of
Appeals recognized, the Super Scoop’s “function was to move
through Boston Harbor, . . . digging the ocean bottom as it
moved.” 343 F. 3d, at 12. In other words, the Super Scoop
was not only “capable of being used” to transport equipment
and workers over water—it was used to transport those
things. Indeed, it could not have dug the Ted Williams Tun-
nel had it been unable to traverse the Boston Harbor, carry-
ing with it workers like Stewart.

Also, a watercraft need not be in motion to qualify as a
vessel under § 3. Looking to whether a watercraft is mo-
tionless or moving is the sort of “snapshot” test that we re-
jected in Chandris. Just as a worker does not “oscillate
back and forth between Jones Act coverage and other reme-
dies depending on the activity in which the worker was en-
gaged while injured,” Chandris, 515 U. S., at 363, neither
does a watercraft pass in and out of Jones Act coverage
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depending on whether it was moving at the time of the
accident.

Granted, the Court has sometimes spoken of the require-
ment that a vessel be “in navigation,” id., at 373–374, but
never to indicate that a structure’s locomotion at any given
moment mattered. Rather, the point was that structures
may lose their character as vessels if they have been with-
drawn from the water for extended periods of time. Ibid.;
Roper v. United States, 368 U. S. 20, 21, 23 (1961); West v.
United States, 361 U. S. 118, 122 (1959). The Court did not
mean that the “in navigation” requirement stood apart from
§ 3, such that a “vessel” for purposes of § 3 might neverthe-
less not be a “vessel in navigation” for purposes of the Jones
Act or the LHWCA. See, e. g., United States v. Templeton,
378 F. 3d 845, 851 (CA8 2004) (“[T]he definition of ‘vessel in
navigation’ under the Jones Act is not as expansive as the
general definition of ‘vessel’ ”).

Instead, the “in navigation” requirement is an element of
the vessel status of a watercraft. It is relevant to whether
the craft is “used, or capable of being used” for maritime
transportation. A ship long lodged in a drydock or shipyard
can again be put to sea, no less than one permanently moored
to shore or the ocean floor can be cut loose and made to sail.
The question remains in all cases whether the watercraft’s
use “as a means of transportation on water” is a practical
possibility or merely a theoretical one. Supra, at 493. In
some cases that inquiry may involve factual issues for the
jury, Chandris, supra, at 373, but here no relevant facts were
in dispute. Dutra conceded that the Super Scoop was only
temporarily stationary while Stewart and others were re-
pairing the scow; the Super Scoop had not been taken out of
service, permanently anchored, or otherwise rendered prac-
tically incapable of maritime transport.

Finally, although Dutra argues that the Super Scoop is not
a “vessel” under § 902(3)(G), which is the LHWCA provision
that excludes seamen from the Act’s coverage, Dutra con-
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ceded below that the Super Scoop is a “vessel” under
§ 905(b), which is the LHWCA provision that imposes liabil-
ity on vessel owners for negligence to longshoremen. The
concession was necessary because the Court of Appeals had
previously held that § 905(b)’s use of the term “vessel” is
“ ‘significantly more inclusive than that used for evaluating
seaman status under the Jones Act.’ ” 343 F. 3d, at 13 (quot-
ing Morehead v. Atkinson-Kiewit, 97 F. 3d, at 607). The
Court of Appeals’ approach is no longer tenable. The
LHWCA does not meaningfully define the term “vessel” as
it appears in either § 902(3)(G) or § 905(b), see n. 2, supra,
and 1 U. S. C. § 3 defines the term “vessel” throughout the
LHWCA.

III

At the time that Congress enacted the LHWCA and since,
Rev. Stat. § 3, now 1 U. S. C. § 3, has defined the term “ves-
sel” in the LHWCA. Under § 3, a “vessel” is any watercraft
practically capable of maritime transportation, regardless of
its primary purpose or state of transit at a particular mo-
ment. Because the Super Scoop was engaged in maritime
transportation at the time of Stewart’s injury, it was a vessel
within the meaning of 1 U. S. C. § 3. Despite the seeming
incongruity of grouping dredges alongside more traditional
seafaring vessels under the maritime statutes, Congress and
the courts have long done precisely that:

“[I]t seems a stretch of the imagination to class the deck
hands of a mud dredge in the quiet waters of a Potomac
creek with the bold and skillful mariners who breast
the angry waves of the Atlantic; but such and so far-
reaching are the principles which underlie the jurisdic-
tion of the courts of admiralty that they adapt them-
selves to all the new kinds of property and new sets of
operatives and new conditions which are brought into
existence in the progress of the world.” Saylor v. Tay-
lor, 77 F. 476, 479 (CA4 1896).
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The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

The Chief Justice took no part in the decision of this
case.
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JOHNSON v. CALIFORNIA et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 03–636. Argued November 2, 2004—Decided February 23, 2005

The California Department of Corrections’ (CDC) unwritten policy of ra-
cially segregating prisoners in double cells for up to 60 days each time
they enter a new correctional facility is based on the asserted rationale
that it prevents violence caused by racial gangs. Petitioner Johnson,
an African-American inmate who has been intermittently double-celled
under the policy’s terms ever since his 1987 incarceration, filed this suit
alleging that the policy violates his Fourteenth Amendment right to
equal protection. The District Court ultimately granted defendant for-
mer CDC officials summary judgment on grounds that they were enti-
tled to qualified immunity. The Ninth Circuit affirmed, holding that
the policy’s constitutionality should be reviewed under the deferential
standard articulated in Turner v. Safley, 482 U. S. 78, not under strict
scrutiny, and that the policy survived Turner scrutiny.

Held: Strict scrutiny is the proper standard of review for an equal protec-
tion challenge to the CDC’s policy. Pp. 505–515.

(a) Because the CDC’s policy is “immediately suspect” as an express
racial classification, Shaw v. Reno, 509 U. S. 630, 642, the Ninth Circuit
erred in failing to apply strict scrutiny and thereby to require the CDC
to demonstrate that the policy is narrowly tailored to serve a compelling
state interest, see Adarand Constructors, Inc. v. Peña, 515 U. S. 200,
227. “[A]ll racial classifications [imposed by government] . . . must be
analyzed . . . under strict scrutiny,” ibid., in order to “ ‘smoke out’ illegit-
imate uses of race by assuring that [government] is pursuing a goal
important enough to warrant [such] a highly suspect tool,” Richmond v.
J. A. Croson Co., 488 U. S. 469, 493. The CDC’s claim that its policy
should be exempt from this categorical rule because it is “neutral”—
i. e., because all prisoners are “equally” segregated—ignores this
Court’s repeated command that “racial classifications receive close scru-
tiny even when they may be said to burden or benefit the races equally,”
Shaw, supra, at 651. Indeed, the Court rejected the notion that sepa-
rate can ever be equal—or “neutral”—50 years ago in Brown v. Board
of Education, 347 U. S. 483, and refuses to resurrect it today. The
Court has previously applied a heightened standard of review in evalu-
ating racial segregation in prisons. Lee v. Washington, 390 U. S. 333.
The need for strict scrutiny is no less important here. By perpetuating
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the notion that race matters most, racial segregation of inmates “may
exacerbate the very patterns of [violence that it is] said to counteract.”
Shaw, supra, at 648. Virtually all other States and the Federal Govern-
ment manage their prison systems without reliance on racial segrega-
tion. In fact, the United States argues that it is possible to address
prison security concerns through individualized consideration without
using racial segregation, unless it is warranted as a necessary and tem-
porary response to a serious threat of race-related violence. As to
transferees, in particular, whom the CDC has already evaluated at least
once, it is not clear why more individualized determinations are not
possible. Pp. 505–509.

(b) The Court declines the CDC’s invitation to make an exception to
the categorical strict scrutiny rule and instead to apply Turner’s defer-
ential review standard on the ground that the CDC’s policy applies only
in the prison context. The Court has never applied the Turner stand-
ard—which asks whether a regulation that burdens prisoners’ funda-
mental rights is “reasonably related” to “legitimate penological inter-
ests,” 482 U. S., at 89—to racial classifications. Turner itself did not
involve such a classification, and it cast no doubt on Lee. That is unsur-
prising, as the Court has applied the Turner test only to rights that are
“inconsistent with proper incarceration.” Overton v. Bazzetta, 539
U. S. 126, 131. The right not to be discriminated against based on one’s
race is not susceptible to Turner’s logic because it is not a right that
need necessarily be compromised for the sake of proper prison adminis-
tration. On the contrary, compliance with the Fourteenth Amend-
ment’s ban on racial discrimination is not only consistent with proper
prison administration, but also bolsters the legitimacy of the entire
criminal justice system. Cf. Batson v. Kentucky, 476 U. S. 79, 99. Def-
erence to the particular expertise of officials managing daily prison op-
erations does not require a more relaxed standard here. The Court did
not relax the standard of review for racial classifications in prison in
Lee, and it refuses to do so today. Rather, it explicitly reaffirms that
the “necessities of prison security and discipline,” Lee, supra, at 334,
are a compelling government interest justifying only those uses of race
that are narrowly tailored to address those necessities, see, e. g., Grutter
v. Bollinger, 539 U. S. 306, 353. Because Turner’s standard would allow
prison officials to use race-based policies even when there are race-
neutral means to accomplish the same goal, and even when the race-
based policy does not in practice advance that goal, it is too lenient a
standard to ferret out invidious uses of race. Contrary to the CDC’s
protest, strict scrutiny will not render prison administrators unable to
address legitimate problems of race-based violence in prisons. On re-
mand, the CDC will have the burden of demonstrating that its policy is
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narrowly tailored with regard to new inmates as well as transferees.
Pp. 509–515.

(c) The Court does not decide whether the CDC’s policy violates equal
protection, but leaves it to the Ninth Circuit, or the District Court, to
apply strict scrutiny in the first instance. See, e. g., Consolidated Rail
Corporation v. Gottshall, 512 U. S. 532, 557–558. P. 515.

321 F. 3d 791, reversed and remanded.

O’Connor, J., delivered the opinion of the Court, in which Kennedy,
Souter, Ginsburg, and Breyer, JJ., joined. Ginsburg, J., filed a con-
curring opinion, in which Souter and Breyer, JJ., joined, post, p. 516.
Stevens, J., filed a dissenting opinion, post, p. 517. Thomas, J., filed a
dissenting opinion, in which Scalia, J., joined, post, p. 524. Rehnquist,
C. J., took no part in the decision of the case.

Bert H. Deixler argued the cause for petitioner. With
him on the briefs were Charles S. Sims, Lois D. Thompson,
and Tanya L. Forsheit.

Acting Solicitor General Clement argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were former Solicitor General Olson, As-
sistant Attorney General Acosta, David B. Salmons, David
K. Flynn, and Tovah R. Calderon.

Frances T. Grunder, Senior Assistant Attorney General of
California, argued the cause for respondents. With her on
the brief were Bill Lockyer, Attorney General, Manuel M.
Medeiros, Solicitor General, Robert R. Anderson, Chief As-
sistant Attorney General, and Sara Turner, Supervising
Deputy Attorney General.*

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Elizabeth Alexander, David C. Fathi, Ste-
ven R. Shapiro, Jordan C. Budd, Alan Schlosser, and Mark D. Rosen-
baum; and for Former State Corrections Officials by Michael C. Small.

Briefs of amici curiae urging affirmance were filed for the State of Utah
et al. by Mark L. Shurtleff, Attorney General of Utah, and Gene C.
Schaerr, and by the Attorneys General for their respective States as fol-
lows: Troy King of Alabama, Gregg D. Renkes of Alaska, M. Jane Brady
of Delaware, Lawrence G. Wasden of Idaho, Brian Sandoval of Nevada,
Kelly A. Ayotte of New Hampshire, and Wayne Stenehjem of North Da-
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Justice O’Connor delivered the opinion of the Court.

The California Department of Corrections (CDC) has an
unwritten policy of racially segregating prisoners in double
cells in reception centers for up to 60 days each time they
enter a new correctional facility. We consider whether
strict scrutiny is the proper standard of review for an equal
protection challenge to that policy.

I
A

CDC institutions house all new male inmates and all male
inmates transferred from other state facilities in reception
centers for up to 60 days upon their arrival. During that
time, prison officials evaluate the inmates to determine their
ultimate placement. Double-cell assignments in the recep-
tion centers are based on a number of factors, predominantly
race. In fact, the CDC has admitted that the chances of
an inmate being assigned a cellmate of another race are
“ ‘[p]retty close’ ” to zero percent. App. to Pet. for Cert. 3a.
The CDC further subdivides prisoners within each racial
group. Thus, Japanese-Americans are housed separately
from Chinese-Americans, and northern California Hispanics
are separated from southern California Hispanics.

The CDC’s asserted rationale for this practice is that it is
necessary to prevent violence caused by racial gangs. Brief
for Respondents 1–6. It cites numerous incidents of racial
violence in CDC facilities and identifies five major prison
gangs in the State: Mexican Mafia, Nuestra Familia, Black
Guerilla Family, Aryan Brotherhood, and Nazi Low Riders.
Id., at 2. The CDC also notes that prison-gang culture is
violent and murderous. Id., at 3. An associate warden tes-

kota; and for the National Association of Black Law Enforcement Officers,
Inc., by David T. Goldberg.

John H. Findley filed a brief for the Pacific Legal Foundation as ami-
cus curiae.
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tified that if race were not considered in making initial hous-
ing assignments, she is certain there would be racial conflict
in the cells and in the yard. App. 215a. Other prison offi-
cials also expressed their belief that violence and conflict
would result if prisoners were not segregated. See, e. g., id.,
at 305a–306a. The CDC claims that it must therefore segre-
gate all inmates while it determines whether they pose a
danger to others. See Brief for Respondents 29.

With the exception of the double cells in reception areas,
the rest of the state prison facilities—dining areas, yards,
and cells—are fully integrated. After the initial 60-day pe-
riod, prisoners are allowed to choose their own cellmates.
The CDC usually grants inmate requests to be housed to-
gether, unless there are security reasons for denying them.

B

Garrison Johnson is an African-American inmate in the
custody of the CDC. He has been incarcerated since 1987
and, during that time, has been housed at a number of Cali-
fornia prison facilities. Fourth Amended Complaint 3, Rec-
ord, Doc. No. 78. Upon his arrival at Folsom prison in 1987,
and each time he was transferred to a new facility thereafter,
Johnson was double-celled with another African-American
inmate. See ibid.

Johnson filed a complaint pro se in the United States Dis-
trict Court for the Central District of California on February
24, 1995, alleging that the CDC’s reception-center housing
policy violated his right to equal protection under the Four-
teenth Amendment by assigning him cellmates on the basis
of his race. He alleged that, from 1987 to 1991, former CDC
Director James Rowland instituted and enforced an unconsti-
tutional policy of housing inmates according to race. Second
Amended Complaint 2–4, Record, Doc. No. 21. Johnson
made the same allegations against former Director James
Gomez for the period from 1991 until the filing of his com-
plaint. Ibid. The District Court dismissed his complaint
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for failure to state a claim. The Court of Appeals for the
Ninth Circuit reversed and remanded, holding that Johnson
had stated a claim for racial discrimination in violation of
the Equal Protection Clause of the Fourteenth Amendment.
Johnson v. California, 207 F. 3d 650, 655 (2000).

On remand, Johnson was appointed counsel and granted
leave to amend his complaint. On July 5, 2000, he filed his
Fourth Amended Complaint. Record, Doc. No. 81. John-
son claimed that the CDC’s policy of racially segregating all
inmates in reception-center cells violated his rights under
the Equal Protection Clause. Johnson sought damages, al-
leging that former CDC Directors Rowland and Gomez, in
their individual capacities, violated his constitutional rights
by formulating and implementing the CDC’s housing policy.
He also sought injunctive relief against former CDC Direc-
tor Stephen Cambra.

Johnson has consistently challenged, and the CDC has con-
sistently defended, the policy as a whole—as it relates to
both new inmates and inmates transferred from other facili-
ties. Johnson was first segregated in 1987 as a new inmate
when he entered the CDC facility at Folsom. Since 1987, he
has been segregated each time he has been transferred to a
new facility. Thus, he has been subject to the CDC’s policy
both as a new inmate and as an inmate transferred from one
facility to another.

After discovery, the parties moved for summary judgment.
The District Court granted summary judgment to the de-
fendants on grounds that they were entitled to qualified im-
munity because their conduct was not clearly unconstitu-
tional. The Court of Appeals for the Ninth Circuit affirmed.
321 F. 3d 791 (2003). It held that the constitutionality of
the CDC’s policy should be reviewed under the deferential
standard we articulated in Turner v. Safley, 482 U. S. 78
(1987)—not strict scrutiny. 321 F. 3d, at 798–799. Apply-
ing Turner, it held that Johnson had the burden of refut-
ing the “common-sense connection” between the policy and
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prison violence. 321 F. 3d, at 802. Though it believed this
was a “close case,” id., at 798, the Court of Appeals concluded
that the policy survived Turner’s deferential standard, 321
F. 3d, at 807.

The Court of Appeals denied Johnson’s petition for rehear-
ing en banc. Judge Ferguson, joined by three others, dis-
sented on grounds that “[t]he panel’s decision ignore[d] the
Supreme Court’s repeated and unequivocal command that all
racial classifications imposed by the government must be an-
alyzed by a reviewing court under strict scrutiny, and fail[ed]
to recognize that [the] Turner analysis is inapplicable in
cases, such as this one, in which the right asserted is not
inconsistent with legitimate penological objectives.” 336
F. 3d 1117 (2003) (internal quotation marks and citations
omitted). We granted certiorari to decide which standard
of review applies. 540 U. S. 1217 (2004).

II
A

We have held that “all racial classifications [imposed by
government] . . . must be analyzed by a reviewing court
under strict scrutiny.” Adarand Constructors, Inc. v. Peña,
515 U. S. 200, 227 (1995) (emphasis added). Under strict
scrutiny, the government has the burden of proving that ra-
cial classifications “are narrowly tailored measures that fur-
ther compelling governmental interests.” Ibid. We have
insisted on strict scrutiny in every context, even for so-called
“benign” racial classifications, such as race-conscious univer-
sity admissions policies, see Grutter v. Bollinger, 539 U. S.
306, 326 (2003), race-based preferences in government con-
tracts, see Adarand, supra, at 226, and race-based districting
intended to improve minority representation, see Shaw v.
Reno, 509 U. S. 630, 650 (1993).

The reasons for strict scrutiny are familiar. Racial classi-
fications raise special fears that they are motivated by an
invidious purpose. Thus, we have admonished time and
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again that, “[a]bsent searching judicial inquiry into the justi-
fication for such race-based measures, there is simply no way
of determining . . . what classifications are in fact motivated
by illegitimate notions of racial inferiority or simple racial
politics.” Richmond v. J. A. Croson Co., 488 U. S. 469, 493
(1989) (plurality opinion). We therefore apply strict scru-
tiny to all racial classifications to “ ‘smoke out’ illegitimate
uses of race by assuring that [government] is pursuing a goal
important enough to warrant use of a highly suspect tool.”
Ibid.1

The CDC claims that its policy should be exempt from our
categorical rule because it is “neutral”—that is, it “neither
benefits nor burdens one group or individual more than any
other group or individual.” Brief for Respondents 16. In
other words, strict scrutiny should not apply because all
prisoners are “equally” segregated. The CDC’s argument
ignores our repeated command that “racial classifications re-
ceive close scrutiny even when they may be said to burden
or benefit the races equally.” Shaw, supra, at 651. Indeed,
we rejected the notion that separate can ever be equal—or
“neutral”—50 years ago in Brown v. Board of Education,
347 U. S. 483 (1954), and we refuse to resurrect it today. See
also Powers v. Ohio, 499 U. S. 400, 410 (1991) (rejecting the
argument that race-based peremptory challenges were per-
missible because they applied equally to white and black ju-
rors and holding that “[i]t is axiomatic that racial classifica-
tions do not become legitimate on the assumption that all
persons suffer them in equal degree”).

We have previously applied a heightened standard of re-
view in evaluating racial segregation in prisons. In Lee v.

1 Justice Thomas takes a hands-off approach to racial classifications in
prisons, suggesting that a “compelling showing [is] needed to overcome
the deference we owe to prison administrators.” Post, at 543 (dissenting
opinion). But such deference is fundamentally at odds with our equal
protection jurisprudence. We put the burden on state actors to demon-
strate that their race-based policies are justified.
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Washington, 390 U. S. 333 (1968) (per curiam), we upheld a
three-judge court’s decision striking down Alabama’s policy
of segregation in its prisons. Id., at 333–334. Alabama had
argued that desegregation would undermine prison security
and discipline, id., at 334, but we rejected that contention.
Three Justices concurred “to make explicit something that
is left to be gathered only by implication from the Court’s
opinion”—“that prison authorities have the right, acting in
good faith and in particularized circumstances, to take into
account racial tensions in maintaining security, discipline,
and good order in prisons and jails. ” Ibid. (emphasis
added). The concurring Justices emphasized that they were
“unwilling to assume that state or local prison authorities
might mistakenly regard such an explicit pronouncement as
evincing any dilution of this Court’s firm commitment to the
Fourteenth Amendment’s prohibition of racial discrimina-
tion.” Ibid.

The need for strict scrutiny is no less important here,
where prison officials cite racial violence as the reason for
their policy. As we have recognized in the past, racial clas-
sifications “threaten to stigmatize individuals by reason of
their membership in a racial group and to incite racial hos-
tility.” Shaw, supra, at 643 (citing J. A. Croson Co., supra,
at 493 (plurality opinion); emphasis added). Indeed, by in-
sisting that inmates be housed only with other inmates of
the same race, it is possible that prison officials will breed
further hostility among prisoners and reinforce racial and
ethnic divisions. By perpetuating the notion that race mat-
ters most, racial segregation of inmates “may exacerbate the
very patterns of [violence that it is] said to counteract.”
Shaw, supra, at 648; see also Trulson & Marquart, The
Caged Melting Pot: Toward an Understanding of the Conse-
quences of Desegregation in Prisons, 36 Law & Soc. Rev. 743,
774 (2002) (in a study of prison desegregation, finding that
“over [10 years] the rate of violence between inmates segre-
gated by race in double cells surpassed the rate among those
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racially integrated”). See also Brief for Former State Cor-
rections Officials as Amici Curiae 19 (opinion of former cor-
rections officials from six States that “racial integration of
cells tends to diffuse racial tensions and thus diminish inter-
racial violence” and that “a blanket policy of racial segrega-
tion of inmates is contrary to sound prison management”).

The CDC’s policy is unwritten. Although California
claimed at oral argument that two other States follow a sim-
ilar policy, see Tr. of Oral Arg. 30–31, this assertion was
unsubstantiated, and we are unable to confirm or deny
its accuracy.2 Virtually all other States and the Federal
Government manage their prison systems without reliance
on racial segregation. See Brief for United States as Ami-
cus Curiae 24. Federal regulations governing the Federal
Bureau of Prisons (BOP) expressly prohibit racial segrega-
tion. 28 CFR § 551.90 (2004) (“[BOP] staff shall not discrim-

2 Though, as Justice Thomas points out, see post, at 544–545, and n. 12,
inmates in reception centers in Oklahoma and Texas “ ‘are not generally
assigned randomly to racially integrated cells,’ ” it is also the case that
“these inmates are not precluded from integrated cell assignments,”
Oklahoma Dept. of Corrections, Policies and Procedures, Operations Mem-
orandum No. OP–030102, Inmate Housing (Sept. 16, 2004), available at
http://www.doc.state.ok.us/docs/policies.htm (as visited Jan. 21, 2005, and
available in Clerk of Court’s case file); Texas Dept. of Criminal Justice,
Security Memorandum No. SM–01.28, Assignment to General Population
Two-Person Cells (June 15, 2002). See also Brief for Former State Cor-
rections Officials as Amici Curiae 20, n. 10 (“To the extent that race is
considered in the assignment calculus in Oklahoma, it appears to be one
factor among many, and as a result, individualized consideration is given to
all inmates”). We therefore have no way of knowing whether, in practice,
inmates in Oklahoma and Texas, like those in California, have close to no
chance, App. to Pet. for Cert. 3a, of being celled with a person of a differ-
ent race. See also Brief for Former State Corrections Officials as Amici
Curiae 19–20 (“[W]e are aware of no state other than California that as-
sumes that every incoming prisoner is incapable of getting along with a
cell mate of a different race. And we are aware of no state other than
California that has acted on such an assumption by adopting an inflexible
and absolute policy of racial segregation of double cells in reception
centers”).
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inate against inmates on the basis of race, religion, national
origin, sex, disability, or political belief. This includes the
making of administrative decisions and providing access to
work, housing and programs”). The United States contends
that racial integration actually “leads to less violence in
BOP’s institutions and better prepares inmates for re-entry
into society.” Brief for United States as Amicus Curiae 25.
Indeed, the United States argues, based on its experience
with the BOP, that it is possible to address “concerns of
prison security through individualized consideration without
the use of racial segregation, unless warranted as a neces-
sary and temporary response to a race riot or other serious
threat of race-related violence.” Id., at 24. As to transfer-
ees, in particular, whom the CDC has already evaluated at
least once, it is not clear why more individualized determina-
tions are not possible.

Because the CDC’s policy is an express racial classification,
it is “immediately suspect.” Shaw, 509 U. S., at 642; see also
Washington v. Seattle School Dist. No. 1, 458 U. S. 457, 485
(1982). We therefore hold that the Court of Appeals erred
when it failed to apply strict scrutiny to the CDC’s policy and
to require the CDC to demonstrate that its policy is narrowly
tailored to serve a compelling state interest.

B

The CDC invites us to make an exception to the rule that
strict scrutiny applies to all racial classifications, and instead
to apply the deferential standard of review articulated in
Turner v. Safley, 482 U. S. 78 (1987), because its segregation
policy applies only in the prison context. We decline the
invitation. In Turner, we considered a claim by Missouri
prisoners that regulations restricting inmate marriages and
inmate-to-inmate correspondence were unconstitutional.
Id., at 81. We rejected the prisoners’ argument that the
regulations should be subject to strict scrutiny, asking in-
stead whether the regulation that burdened the prisoners’
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fundamental rights was “reasonably related” to “legitimate
penological interests.” Id., at 89.

We have never applied Turner to racial classifications.
Turner itself did not involve any racial classification, and it
cast no doubt on Lee. We think this unsurprising, as we
have applied Turner’s reasonable-relationship test only to
rights that are “inconsistent with proper incarceration.”
Overton v. Bazzetta, 539 U. S. 126, 131 (2003); see also Pell
v. Procunier, 417 U. S. 817, 822 (1974) (“[A] prison inmate
retains those First Amendment rights that are not incon-
sistent with his status as a prisoner or with the legitimate
penological objectives of the corrections system”). This is
because certain privileges and rights must necessarily be
limited in the prison context. See O’Lone v. Estate of Sha-
bazz, 482 U. S. 342, 348 (1987) (“ ‘[L]awful incarceration
brings about the necessary withdrawal or limitation of many
privileges and rights, a retraction justified by the considera-
tions underlying our penal system’ ” (quoting Price v. John-
ston, 334 U. S. 266, 285 (1948))). Thus, for example, we have
relied on Turner in addressing First Amendment challenges
to prison regulations, including restrictions on freedom of
association, Overton, supra; limits on inmate correspond-
ence, Shaw v. Murphy, 532 U. S. 223 (2001); restrictions on
inmates’ access to courts, Lewis v. Casey, 518 U. S. 343
(1996); restrictions on receipt of subscription publications,
Thornburgh v. Abbott, 490 U. S. 401 (1989); and work rules
limiting prisoners’ attendance at religious services, Shabazz,
supra. We have also applied Turner to some due process
claims, such as involuntary medication of mentally ill prison-
ers, Washington v. Harper, 494 U. S. 210 (1990); and restric-
tions on the right to marry, Turner, supra.

The right not to be discriminated against based on one’s
race is not susceptible to the logic of Turner. It is not a
right that need necessarily be compromised for the sake of
proper prison administration. On the contrary, compliance
with the Fourteenth Amendment’s ban on racial discrimina-
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tion is not only consistent with proper prison administration,
but also bolsters the legitimacy of the entire criminal justice
system. Race discrimination is “especially pernicious in the
administration of justice.” Rose v. Mitchell, 443 U. S. 545,
555 (1979). And public respect for our system of justice is
undermined when the system discriminates based on race.
Cf. Batson v. Kentucky, 476 U. S. 79, 99 (1986) (“[P]ublic re-
spect for our criminal justice system and the rule of law will
be strengthened if we ensure that no citizen is disqualified
from jury service because of his race”). When government
officials are permitted to use race as a proxy for gang mem-
bership and violence without demonstrating a compelling
government interest and proving that their means are nar-
rowly tailored, society as a whole suffers. For similar rea-
sons, we have not used Turner to evaluate Eighth Amend-
ment claims of cruel and unusual punishment in prison. We
judge violations of that Amendment under the “deliberate
indifference” standard, rather than Turner’s “reasonably re-
lated” standard. See Hope v. Pelzer, 536 U. S. 730, 738
(2002) (asking whether prison officials displayed “ ‘deliberate
indifference’ to the inmates’ health or safety” where an in-
mate claimed that they violated his rights under the Eighth
Amendment (quoting Hudson v. McMillian, 503 U. S. 1, 8
(1992))). This is because the integrity of the criminal justice
system depends on full compliance with the Eighth Amend-
ment. See Spain v. Procunier, 600 F. 2d 189, 193–194 (CA9
1979) (Kennedy, J.) (“[T]he full protections of the eighth
amendment most certainly remain in force [in prison]. The
whole point of the amendment is to protect persons convicted
of crimes. . . . Mechanical deference to the findings of state
prison officials in the context of the eighth amendment would
reduce that provision to a nullity in precisely the context
where it is most necessary”).

In the prison context, when the government’s power is at
its apex, we think that searching judicial review of racial
classifications is necessary to guard against invidious dis-



543US2 Unit: $U23 [03-07-07 14:12:47] PAGES PGT: OPIN

512 JOHNSON v. CALIFORNIA

Opinion of the Court

crimination. Granting the CDC an exemption from the rule
that strict scrutiny applies to all racial classifications would
undermine our “unceasing efforts to eradicate racial preju-
dice from our criminal justice system.” McCleskey v. Kemp,
481 U. S. 279, 309 (1987) (internal quotation marks omitted).

The CDC argues that “[d]eference to the particular exper-
tise of prison officials in the difficult task of managing daily
prison operations” requires a more relaxed standard of re-
view for its segregation policy. Brief for Respondents 18.
But we have refused to defer to state officials’ judgments on
race in other areas where those officials traditionally exer-
cise substantial discretion. For example, we have held that,
despite the broad discretion given to prosecutors when they
use their peremptory challenges, using those challenges to
strike jurors on the basis of their race is impermissible. See
Batson, supra, at 89–96. Similarly, in the redistricting con-
text, despite the traditional deference given to States when
they design their electoral districts, we have subjected redis-
tricting plans to strict scrutiny when States draw district
lines based predominantly on race. Compare generally
Vieth v. Jubelirer, 541 U. S. 267 (2004) (partisan gerryman-
dering), with Shaw v. Reno, 509 U. S. 630 (1993) (racial
gerrymandering).

We did not relax the standard of review for racial classifi-
cations in prison in Lee, and we refuse to do so today.
Rather, we explicitly reaffirm what we implicitly held in Lee:
The “necessities of prison security and discipline,” 390 U. S.,
at 334, are a compelling government interest justifying only
those uses of race that are narrowly tailored to address those
necessities. See Grutter, 539 U. S., at 353 (Thomas, J., con-
curring in part and dissenting in part) (citing Lee for the
principle that “protecting prisoners from violence might jus-
tify narrowly tailored racial discrimination”); J. A. Croson
Co., 488 U. S., at 521 (Scalia, J., concurring in judgment)
(citing Lee for the proposition that “only a social emergency
rising to the level of imminent danger to life and limb—for
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example, a prison race riot, requiring temporary segregation
of inmates—can justify an exception to the principle embod-
ied in the Fourteenth Amendment that ‘[o]ur Constitution is
color-blind, and neither knows nor tolerates classes among
citizens’ ” (quoting Plessy v. Ferguson, 163 U. S. 537, 559
(1896) (Harlan, J., dissenting))); see also Pell, 417 U. S., at 823
(“[C]entral to all other corrections goals is the institutional
consideration of internal security within the corrections fa-
cilities themselves”).

Justice Thomas would subject race-based policies in pris-
ons to Turner’s deferential standard of review because, in
his view, judgments about whether race-based policies are
necessary “are better left in the first instance to the officials
who run our Nation’s prisons.” Post, at 542. But Turner
is too lenient a standard to ferret out invidious uses of race.
Turner requires only that the policy be “reasonably related”
to “legitimate penological interests.” 482 U. S., at 89.
Turner would allow prison officials to use race-based policies
even when there are race-neutral means to accomplish the
same goal, and even when the race-based policy does not in
practice advance that goal. See, e. g., 321 F. 3d, at 803 (case
below) (reasoning that, under Turner, the Court of Appeals
did “not have to agree that the policy actually advances the
CDC’s legitimate interest, but only [that] ‘defendants might
reasonably have thought that the policy would advance its
interests’ ”). See also Turner, supra, at 90 (warning that
Turner is not a “least restrictive alternative test” (internal
quotation marks omitted)).

For example, in Justice Thomas’ world, prison officials
could segregate visiting areas on the ground that racial mix-
ing would cause unrest in the racially charged prison atmos-
phere. Under Turner, “[t]he prisoner would have to prove
that there would not be a riot[.] [But] [i]t is certainly ‘plau-
sible’ that such a riot could ensue: our society, as well as our
prisons, contains enough racists that almost any interracial
interaction could potentially lead to conflict.” 336 F. 3d, at
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1120 (case below) (Ferguson, J., dissenting from denial of re-
hearing en banc). Indeed, under Justice Thomas’ view,
there is no obvious limit to permissible segregation in pris-
ons. It is not readily apparent why, if segregation in recep-
tion centers is justified, segregation in the dining halls,
yards, and general housing areas is not also permissible.
Any of these areas could be the potential site of racial vio-
lence. If Justice Thomas’ approach were to carry the day,
even the blanket segregation policy struck down in Lee
might stand a chance of survival if prison officials simply
asserted that it was necessary to prison management. We
therefore reject the Turner standard for racial classifications
in prisons because it would make rank discrimination too
easy to defend.

The CDC protests that strict scrutiny will handcuff prison
administrators and render them unable to address legitimate
problems of race-based violence in prisons. See also post, at
531–532, 546–547 (Thomas, J., dissenting). Not so. Strict
scrutiny is not “strict in theory, but fatal in fact.” Adarand,
515 U. S., at 237 (internal quotation marks omitted); Grutter,
539 U. S., at 326–327 (“Although all governmental uses of
race are subject to strict scrutiny, not all are invalidated by
it”). Strict scrutiny does not preclude the ability of prison
officials to address the compelling interest in prison safety.
Prison administrators, however, will have to demonstrate
that any race-based policies are narrowly tailored to that
end. See id., at 327 (“When race-based action is necessary
to further a compelling governmental interest, such action
does not violate the constitutional guarantee of equal pro-
tection so long as the narrow-tailoring requirement is also
satisfied”).3

3 Justice Thomas characterizes the CDC’s policy as a “limited” one, see
post, at 525, but the CDC’s policy is in fact sweeping in its application. It
applies to all prisoners housed in double cells in reception centers,
whether newly admitted or transferred from one facility to another.
Moreover, despite Justice Thomas’ suggestion that the CDC considers
other nonracial factors in determining housing placements, the CDC itself
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The fact that strict scrutiny applies “says nothing about
the ultimate validity of any particular law; that determina-
tion is the job of the court applying strict scrutiny.” Ada-
rand, supra, at 229–230. At this juncture, no such determi-
nation has been made. On remand, the CDC will have the
burden of demonstrating that its policy is narrowly tailored
with regard to new inmates as well as transferees. Prisons
are dangerous places, and the special circumstances they
present may justify racial classifications in some contexts.
Such circumstances can be considered in applying strict scru-
tiny, which is designed to take relevant differences into
account.

III

We do not decide whether the CDC’s policy violates the
Equal Protection Clause. We hold only that strict scrutiny
is the proper standard of review and remand the case to
allow the Court of Appeals for the Ninth Circuit, or the Dis-
trict Court, to apply it in the first instance. See Consoli-
dated Rail Corporation v. Gottshall, 512 U. S. 532, 557–558
(1994) (reversing and remanding for the lower court to apply
the correct legal standard in the first instance); Lucas v.
South Carolina Coastal Council, 505 U. S. 1003, 1031–1032
(1992) (same). The judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

The Chief Justice took no part in the decision of this
case.

has admitted that, in practice, there is a “ ‘[p]retty close’ ” to zero percent
chance that an inmate will be housed with a person of a different race.
App. to Pet. for Cert. 3a. See also generally post, at 517–518, and n. 1
(Stevens, J., dissenting). Thus, despite an inmate’s “age, physical size,
mental health, medical needs, [and] criminal history,” post, at 536
(Thomas, J., dissenting), the fact that he is black categorically precludes
him from being celled with a white inmate. As we explain, see infra this
page, we do not decide whether the threat of violence in California prisons
is sufficient to justify such a broad policy.
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Justice Ginsburg, with whom Justice Souter and Jus-
tice Breyer join, concurring.

I join the Court’s opinion, subject to the reservation ex-
pressed in Grutter v. Bollinger, 539 U. S. 306, 344–346 (2003)
(Ginsburg, J., concurring).

The Court today resoundingly reaffirms the principle that
state-imposed racial segregation is highly suspect and cannot
be justified on the ground that “ ‘all persons suffer [the sepa-
ration] in equal degree.’ ” Ante, at 506 (quoting Powers v.
Ohio, 499 U. S. 400, 410 (1991)). While I join that declara-
tion without reservation, I write separately to express again
my conviction that the same standard of review ought not
control judicial inspection of every official race classification.
As I stated most recently in Gratz v. Bollinger, 539 U. S. 244,
301 (2003) (dissenting opinion): “Actions designed to burden
groups long denied full citizenship stature are not sensibly
ranked with measures taken to hasten the day when en-
trenched discrimination and its aftereffects have been extir-
pated.” See also Grutter, 539 U. S., at 344–346 (Ginsburg,
J., concurring); Adarand Constructors, Inc. v. Peña, 515 U. S.
200, 271–276 (1995) (Ginsburg, J., dissenting).

There is no pretense here, however, that the California
Department of Corrections (CDC) installed its segregation
policy to “correct inequalities.” See Wechsler, The Nation-
alization of Civil Liberties and Civil Rights, Supp. to 12 Tex.
Q. 10, 23 (1968). Experience in other States and in federal
prisons, see ante, at 508–509; post, at 519–520 (Stevens, J.,
dissenting), strongly suggests that CDC’s race-based assign-
ment of new inmates and transferees, administratively con-
venient as it may be, is not necessary to the safe manage-
ment of a penal institution.

Disagreeing with the Court that “strict scrutiny” properly
applies to any and all racial classifications, see ante, at 505–
509, 511–513, 514, but agreeing that the stereotypical clas-
sification at hand warrants rigorous scrutiny, I join the
Court’s opinion.
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Justice Stevens, dissenting.

In my judgment a state policy of segregating prisoners by
race during the first 60 days of their incarceration, as well
as the first 60 days after their transfer from one facility to
another, violates the Equal Protection Clause of the Four-
teenth Amendment. The California Department of Correc-
tions (CDC) has had an ample opportunity to justify its pol-
icy during the course of this litigation, but has utterly failed
to do so whether judged under strict scrutiny or the more
deferential standard set out in Turner v. Safley, 482 U. S. 78
(1987). The CDC had no incentive in the proceedings below
to withhold evidence supporting its policy; nor has the CDC
made any offer of proof to suggest that a remand for fur-
ther factual development would serve any purpose other
than to postpone the inevitable. I therefore agree with the
submission of the United States as amicus curiae that the
Court should hold the policy unconstitutional on the current
record.

The CDC’s segregation policy 1 is based on a conclusive
presumption that housing inmates of different races together
creates an unacceptable risk of racial violence. Under the
policy’s logic, an inmate’s race is a proxy for gang member-
ship, and gang membership is a proxy for violence. The

1 The CDC operates 32 prisons, 7 of which house reception centers. All
new inmates and all inmates transferring between prisons are funneled
through one of these reception centers before they are permanently
placed. At the centers, inmates are housed either in dormitories, double
cells, or single cells (of which there are few). Under the CDC’s segrega-
tion policy, race is a determinative factor in placing inmates in double
cells, regardless of the other factors considered in such decisions. While
a corrections official with 24 years of experience testified that an exception
to this policy was once granted to a Hispanic inmate who had been “raised
with Crips,” App. 184a, the CDC’s suggestion that its policy is therefore
flexible, see Brief for Respondents 9, strains credulity. There is no evi-
dence that the CDC routinely allows inmates to opt out of segregation,
much less evidence that the CDC informs inmates of their supposed right
to do so.
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CDC, however, has offered scant empirical evidence or ex-
pert opinion to justify this use of race under even a minimal
level of constitutional scrutiny. The presumption underly-
ing the policy is undoubtedly overbroad. The CDC has
made no effort to prove what fraction of new or transferred
inmates are members of race-based gangs, nor has it shown
more generally that interracial violence is disproportionately
greater than intraracial violence in its prisons. Proclivity
toward racial violence unquestionably varies from inmate to
inmate, yet the CDC applies its blunderbuss policy to all new
and transferred inmates housed in double cells regardless of
their criminal histories or records of previous incarceration.
Under the CDC’s policy, for example, two car thieves of
different races—neither of whom has any history of gang
involvement, or of violence, for that matter—would be
barred from being housed together during their first two
months of prison. This result derives from the CDC’s in-
flexible judgment that such integrated living conditions are
simply too dangerous. This Court has never countenanced
such racial prophylaxis.

To establish a link between integrated cells and violence,
the CDC relies on the views of two state corrections officials.
They attested to their belief that double-celling members of
different races would lead to violence and that this violence
would spill out into the prison yards. One of these officials,
an associate warden, testified as follows:

“[W]ith the Asian population, the control sergeants have
to be more careful than they do with Blacks, Whites,
and Hispanics because, for example, you cannot house a
Japanese inmate with a Chinese inmate. You cannot.
They will kill each other. They won’t even tell you
about it. They will just do it. The same with Laotians,
Vietnamese, Cambodians, Filipinos. You have to be
very careful about housing other Asians with other
Asians. It’s very culturally heavy.” App. 189a.
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Such musings inspire little confidence. Indeed, this com-
ment supports the suspicion that the policy is based on racial
stereotypes and outmoded fears about the dangers of racial
integration. This Court should give no credence to such
cynical, reflexive conclusions about race. See, e. g., Palmore
v. Sidoti, 466 U. S. 429, 432 (1984) (“Classifying persons ac-
cording to their race is more likely to reflect racial prejudice
than legitimate public concerns; the race, not the person, dic-
tates the category”); Watson v. Memphis, 373 U. S. 526, 536
(1963) (rejecting the city’s plea for delay in desegregating
public facilities when “neither the asserted fears of violence
and tumult nor the asserted inability to preserve the peace
was demonstrated at trial to be anything more than personal
speculations or vague disquietudes of city officials”).

The very real risk that prejudice (whether conscious or
not) partly underlies the CDC’s policy counsels in favor of
relaxing the usual deference we pay to corrections officials
in these matters. We should instead insist on hard evidence,
especially given that California’s policy is an outlier when
compared to nationwide practice. The Federal Bureau of
Prisons administers 104 institutions; no similar policy is ap-
plied in any of them. Countless state penal institutions are
operated without such a policy. An amici brief filed by six
former state corrections officials with an aggregate of over
120 years of experience managing prison systems in Wiscon-
sin, Georgia, Oklahoma, Kansas, Alaska, and Washington
makes clear that a blanket policy of even temporary segrega-
tion runs counter to the great weight of professional opinion
on sound prison management. See Brief for Former State
Corrections Officials as Amici Curiae 19. Tellingly, the
CDC can only point to two other States, Texas and Okla-
homa, that use racial status in assigning inmates in prison
reception areas. It is doubtful from the record that these
States’ policies have the same broad and inflexible sweep as
California’s, and this is ultimately beside the point. What
is important is that the Federal Government and the vast
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majority of States address the threat of interracial violence
in prisons without resorting to the expedient of segregation.

In support of its policy, the CDC offers poignant evidence
that its prisons are infested with violent race-based gangs.
The most striking of this evidence involves a series of riots
that took place between 1998 and 2001 at Pelican Bay State
Prison. That prison houses some of the State’s most violent
criminal offenders, including “validated” gang members who
have been transferred from other prisons. The riots in-
volved both interracial and intraracial violence. In the most
serious incident, involving 250–300 inmates, “Southern His-
panic” gang members, joined by some white inmates, at-
tacked a number of black inmates.

Our judicial role, however, requires that we scratch below
the surface of this evidence, lest the sheer gravity of a threat
be allowed to authorize any policy justified in its name.
Upon inspection, the CDC’s post hoc, generalized evidence
of gang violence is only tenuously related to its segregation
policy. Significantly, the CDC has not cited a single specific
incident of interracial violence between cellmates—much less
a pattern of such violence—that prompted the adoption of
its unique policy years ago. Nor is there any indication that
antagonism between cellmates played any role in the more
recent riots the CDC mentions. And despite the CDC’s
focus on prison gangs and its suggestion that such gangs will
recruit new inmates into committing racial violence during
their 60-day stays in the reception centers, the CDC has
cited no evidence of such recruitment, nor has it identified
any instances in which new inmates committed racial vio-
lence against other new inmates in the common areas, such
as the yard or the cafeteria. Perhaps the CDC’s evidence
might provide a basis for arguing that at Pelican Bay and
other facilities that have experienced similar riots, some
race-conscious measures are justified if properly tailored.
See Lee v. Washington, 390 U. S. 333, 334 (1968) (Black, J.,
concurring). But even if the incidents cited by the CDC,
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which occurred in the general prison population, were rele-
vant to the conditions in the reception centers, they provide
no support for the CDC’s decision to apply its segregation
policy to all of its reception centers, without regard for each
center’s security level or history of racial violence. Nor do
the incidents provide any support for a policy applicable only
to cellmates, while the common areas of the prison in which
the disturbances occurred remain fully integrated.

Given the inherent indignity of segregation and its shame-
ful historical connotations, one might assume that the CDC
came to its policy only as a last resort. Distressingly, this
is not so: There is no evidence that the CDC has ever ex-
perimented with, or even carefully considered, race-neutral
methods of achieving its goals. That the policy is unwritten
reflects, I think, the evident lack of deliberation that pre-
ceded its creation.

Specifically, the CDC has failed to explain why it could
not, as an alternative to automatic segregation, rely on an
individualized assessment of each inmate’s risk of violence
when assigning him to a cell in a reception center. The Fed-
eral Bureau of Prisons and other state systems do so without
any apparent difficulty. For inmates who are being trans-
ferred from one facility to another—who represent approxi-
mately 85% of those subject to the segregation policy—the
CDC can simply examine their prison records to determine
if they have any known gang affiliations or if they have ever
engaged in or threatened racial violence. For example, the
CDC has had an opportunity to observe petitioner for al-
most 20 years; surely the CDC could have determined his
placement without subjecting him to a period of segrega-
tion.2 For new inmates, assignments can be based on their

2 In explaining why it cannot prescreen new inmates, the CDC’s brief
all but concedes that segregating transferred inmates is unnecessary. See
Brief for Respondents 42 (“If the officials had all of the necessary informa-
tion to assess the inmates’ violence potential when the inmates arrived,
perhaps a different practice could be used. But unlike the federal system,
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presentence reports, which contain information about of-
fense conduct, criminal record, and personal history—includ-
ing any available information about gang affiliations. In
fact, state law requires the county probation officer to trans-
mit a presentence report to the CDC along with an inmate’s
commitment papers. See Cal. Penal Code Ann. § 1203c
(West 2004); Cal. Rule of Court 4.411(d) (Criminal Cases)
(West Supp. 2004).

Despite the rich information available in these records, the
CDC considers these records only rarely in assigning in-
mates to cells in the reception centers. The CDC’s primary
explanation for this is administrative inefficiency—the rec-
ords, it says, simply do not arrive in time. The CDC’s coun-
sel conceded at oral argument that presentence reports
“have a fair amount of information,” but she stated that, “in
California, the presentence report does not always accom-
pany the inmate and frequently does not. It follows some
period of time later from the county.” Tr. of Oral Arg. 33.
Despite the state-law requirement to the contrary, counsel
informed the Court that the counties are not preparing the
presentence reports “in a timely fashion.” Ibid. Similarly,
with regard to transferees, counsel stated that their prison
records do not arrive at the reception centers in time to
make cell assignments. Id., at 28. Even if such inefficien-
cies might explain a temporary expedient in some cases, they
surely do not justify a systemwide policy. When the State’s
interest in administrative convenience is pitted against the
Fourteenth Amendment’s ban on racial segregation, the lat-
ter must prevail. When there has been no “serious, good
faith consideration of workable race-neutral alternatives that
will achieve the [desired goal],” Grutter v. Bollinger, 539

where the inmates generally are in federal custody from the moment they
are arrested, state inmates are in county custody until they are convicted
and later transferred to the custody of the CDC”).
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U. S. 306, 339 (2003), and when “obvious, easy alternatives”
are available, Turner, 482 U. S., at 90, the conclusion that
CDC’s policy is unconstitutional is inescapable regardless of
the standard of review that the Court chooses to apply.3

In fact, the CDC’s failure to demand timely presentence
reports and prison records undercuts the sincerity of its con-
cern for inmate security during the reception process. Race
is an unreliable and necessarily underinclusive predictor of
violence. Without the inmate-specific information found in
the records, there is a risk that corrections officials will, for
example, house together inmates of the same race who are
nevertheless members of rival gangs, such as the Bloods
and Crips.4

Accordingly, while I agree that a remand is appropriate for
a resolution of the issue of qualified immunity, I respectfully
dissent from the Court’s refusal to decide, on the basis of the
record before us, that the CDC’s policy is unconstitutional.

3 Because the Turner factors boil down to a tailoring test, and I conclude
that the CDC’s policy is, at best, an “ ‘exaggerated response’ ” to its as-
serted security concerns, see Turner v. Safley, 482 U. S. 78, 90 (1987), I find
it unnecessary to address specifically the other factors, such as whether
new and transferred inmates have “alternative means” of exercising their
right to equal protection during their period of housing segregation, id.,
at 89. Indeed, this case demonstrates once again that “[h]ow a court de-
scribes its standard of review when a prison regulation infringes funda-
mental constitutional rights often has far less consequence[s] for the in-
mates than the actual showing that the court demands of the State in
order to uphold the regulation.” Id., at 100 (Stevens, J., concurring in
part and dissenting in part).

4 The CDC’s policy may be counterproductive in other ways. For exam-
ple, an official policy of segregation may initiate new arrivals into a corro-
sive culture of prison racial segregation, lending credence to the view that
members of other races are to be feared and that racial alliances are neces-
sary. While integrated cells encourage inmates to gain valuable cross-
racial experiences, segregated cells may well facilitate the formation of
race-based gangs. See Brief for Former State Corrections Officials as
Amici Curiae 19 (citing evidence and experience suggesting that the racial
integration of cells on balance decreases interracial violence).
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Justice Thomas, with whom Justice Scalia joins,
dissenting.

The questions presented in this case require us to resolve
two conflicting lines of precedent. On the one hand, as the
Court stresses, this Court has said that “ ‘all racial classifi-
cations reviewable under the Equal Protection Clause must
be strictly scrutinized.’ ” Gratz v. Bollinger, 539 U. S. 244,
270 (2003) (quoting Adarand Constructors, Inc. v. Peña, 515
U. S. 200, 224 (1995); emphasis added). On the other, this
Court has no less categorically said that “the [relaxed] stand-
ard of review we adopted in Turner [v. Safley, 482 U. S.
78 (1987),] applies to all circumstances in which the needs
of prison administration implicate constitutional rights.”
Washington v. Harper, 494 U. S. 210, 224 (1990) (emphasis
added).

Emphasizing the former line of cases, the majority re-
solves the conflict in favor of strict scrutiny. I disagree.
The Constitution has always demanded less within the
prison walls. Time and again, even when faced with consti-
tutional rights no less “fundamental” than the right to be
free from state-sponsored racial discrimination, we have de-
ferred to the reasonable judgments of officials experienced
in running this Nation’s prisons. There is good reason for
such deference in this case. California oversees roughly
160,000 inmates in prisons that have been a breeding ground
for some of the most violent prison gangs in America—all
of them organized along racial lines. In that atmosphere,
California racially segregates a portion of its inmates, in a
part of its prisons, for brief periods of up to 60 days, until
the State can arrange permanent housing. The majority is
concerned with sparing inmates the indignity and stigma of
racial discrimination. Ante, at 507–508. California is con-
cerned with their safety and saving their lives. I respect-
fully dissent.
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I

To understand this case, one must understand just how
limited the policy at issue is. That requires more factual
background than the Court’s opinion provides. Petitioner
Garrison Johnson is a black inmate in the California Depart-
ment of Corrections (CDC), currently serving his sentence
for murder, robbery, and assault with a deadly weapon.
App. 255a–256a, 259a. Johnson began serving his sentence
in June 1987 at the California Institution for Men in Chino,
California. Id., at 79a, 264a. Since that time he has been
transferred to a number of other facilities within the CDC.
Id., at 79a–82a.

When an inmate like Johnson is admitted into the Cali-
fornia prison system or transferred between the CDC’s
institutions, he is housed initially for a brief period—usually
no more than 60 days—in one of California’s prison re-
ception centers for men. Id., at 303a–305a. CDC, Depart-
ment Operations Manual § 61010.3 (2004) (hereinafter CDC
Operations Manual), available at http://www.corr.ca.gov/
RegulationsPolicies/PDF/DOM/00_dept_ops_maunal.pdf (all
Internet materials as visited Feb. 18, 2005, and available in
Clerk of Court’s case file). In 2003, the centers processed
more than 40,000 newly admitted inmates, almost 72,000 in-
mates returned from parole, over 14,000 inmates admitted
for other reasons, and some portion of the 254,000 inmates
who were transferred from one prison to another. CDC,
Movement of Prison Population 3 (2003).

At the reception center, prison officials have limited infor-
mation about an inmate, “particularly if he has never been
housed in any CDC facility.” App. 303a. The inmate there-
fore is classified so that prison officials can place the inmate
in appropriate permanent housing. During this process, the
CDC evaluates the inmate’s “physical, mental and emotional
health.” Ibid. The CDC also reviews the inmate’s criminal



543US2 Unit: $U23 [03-07-07 14:12:47] PAGES PGT: OPIN

526 JOHNSON v. CALIFORNIA

Thomas, J., dissenting

history and record in jail to assess his security needs and
classification level. Id., at 304a. Finally, the CDC investi-
gates whether the inmate has any enemies in prison. Ibid.
This process determines the inmate’s ultimate housing place-
ment and has nothing to do with race.

While the process is underway, the CDC houses the in-
mate in a one-person cell, a two-person cell, or a dormitory.
Id., at 305a. The few single cells available at reception cen-
ters are reserved for inmates who present special security
problems, including those convicted of especially heinous
crimes or those in need of protective custody. See, e. g.,
CDC Operations Manual § 61010.11.3. At the other end of
the spectrum, lower risk inmates are assigned to dormitor-
ies. App. 189a–190a. Placement in either a single cell or a
dormitory has nothing to do with race, except that prison
officials attempt to maintain a racial balance within each dor-
mitory. Id., at 250a. Inmates placed in single cells or dor-
mitories lead fully integrated lives: The CDC does not distin-
guish based on race at any of its facilities when it comes
to jobs, meals, yard and recreation time, or vocational and
educational assignments. Ibid.

Yet some prisoners, like Johnson, neither require con-
finement in a single cell nor may be safely housed in a dor-
mitory. The CDC houses these prisoners in double cells
during the 60-day period. In pairing cellmates, race is in-
disputably the predominant factor. Id., at 305a, 309a. Cali-
fornia’s reason is simple: Its prisons are dominated by violent
gangs. Brief for Respondents 1–5. And as the largest
gangs’ names indicate—the Aryan Brotherhood, the Black
Guerrilla Family, the Mexican Mafia, the Nazi Low Riders,
and La Nuestra Familia—they are organized along racial
lines. See Part II–B, infra.

According to the State, housing inmates in double cells
without regard to race threatens not only prison discipline,
but also the physical safety of inmates and staff. App.
305a–306a, 310a–311a. That is because double cells are es-



543US2 Unit: $U23 [03-07-07 14:12:47] PAGES PGT: OPIN

527Cite as: 543 U. S. 499 (2005)

Thomas, J., dissenting

pecially dangerous. The risk of racial violence in public
areas of prisons is high, and the tightly confined, private con-
ditions of cells hazard even more violence. Prison staff can-
not see into the cells without going up to them, and inmates
can cover the windows to prevent the staff from seeing in-
side the cells. Id., at 306a. The risk of violence caused by
this privacy is grave, for inmates are confined to their cells
for much of the day. Ibid.; id., at 187a–188a.

Nevertheless, while race is the predominant factor in pair-
ing cellmates, it is hardly the only one. After dividing this
subset of inmates based on race, the CDC further divides
them based on geographic or national origin. As an exam-
ple, Hispanics from northern and southern California are not
housed together in reception centers because they often be-
long to rival gangs—La Nuestra Familia and the Mexican
Mafia, respectively. Id., at 185a. Likewise, Chinese and
Japanese inmates are not housed together, nor are Cambodi-
ans, Filipinos, Laotians, or Vietnamese. Id., at 189a. In
addition to geographic and national origin, prison officials
consider a host of other factors, including inmates’ age, men-
tal health, medical needs, criminal history, and gang affilia-
tion. Id., at 304a, 309a. For instance, when Johnson was
admitted in 1987, he was a member of the Crips, a black
street gang. Id., at 93a. He was therefore ineligible to be
housed with nonblack inmates. Id., at 183a; Brief for Re-
spondents 12, n. 9.

Moreover, while prison officials consider race in assigning
inmates to double cells, the record shows that inmates are
not necessarily housed with other inmates of the same race
during that 60-day period. When a Hispanic inmate affili-
ated with the Crips asked to be housed at the reception cen-
ter with a black inmate, for example, prison administrators
granted his request. App. 183a–184a, 199a. Such requests
are routinely granted after the 60-day period, when prison
officials complete the classification process and transfer an
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inmate from the reception center to a permanent placement
at that prison or another one.1 Id., at 311a–312a.

II

Traditionally, federal courts rarely involved themselves in
the administration of state prisons, “adopt[ing] a broad
hands-off attitude toward problems of prison administra-
tion.” 2 Procunier v. Martinez, 416 U. S. 396, 404 (1974).
For most of this Nation’s history, only law-abiding citizens
could claim the cover of the Constitution: Upon conviction
and incarceration, defendants forfeited their constitutional
rights and possessed instead only those rights that the State
chose to extend them. See, e. g., Shaw v. Murphy, 532 U. S.
223, 228 (2001); Ruffin v. Commonwealth, 62 Va. 790, 796
(1871). In recent decades, however, this Court has decided

1 Johnson has never requested—not during his initial admittance, nor
his subsequent transfers, nor his present incarceration—that he be housed
with a person of a different race. App. 106a, 112a–113a, 175a. According
to Johnson, he considered the policy a barrier to any such request; how-
ever, Johnson has also testified that he never filed a grievance with prison
officials about the segregation policy. Id., at 112a–113a, 124a–125a. Nei-
ther the parties nor the majority discusses whether Johnson has exhausted
his action under Rev. Stat. § 1979, 42 U. S. C. § 1983, as required by the
Prison Litigation Reform Act of 1995, 110 Stat. 1321–66, as amended, 42
U. S. C. § 1997e(a). See Booth v. Churner, 532 U. S. 731, 734 (2001). The
majority thus assumes that statutorily mandated exhaustion is not juris-
dictional, and that California has waived the issue by failing to raise it.
See, e. g., Richardson v. Goord, 347 F. 3d 431, 433–434 (CA2 2003); Perez
v. Wisconsin Dept. of Corrections, 182 F. 3d 532, 536 (CA7 1999).

2 The majority refers to my approach as a “hands-off” one because I
would accord deference to the judgments of the State’s prison officials.
See ante, at 506, n. 1. Its label is historically inaccurate. The “hands-
off” approach was that taken prior to the 1960’s by federal courts, which
generally declined to consider the merits of prisoners’ claims. See, e. g.,
J. Fliter, Prisoners’ Rights: The Supreme Court and Evolving Standards
of Decency 64–65 (2001); M. Feeley & E. Rubin, Judicial Policy Making
and the Modern State 30–34 (2000); S. Krantz & L. Branham, Cases and
Materials on the Law of Sentencing, Corrections and Prisoners’ Rights
264–265 (4th ed. 1991).
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that incarceration does not divest prisoners of all constitu-
tional protections. See, e. g., Wolff v. McDonnell, 418 U. S.
539, 555–556 (1974) (the right to due process); Cruz v. Beto,
405 U. S. 319, 322 (1972) (per curiam) (the right to free exer-
cise of religion).3

At the same time, this Court quickly recognized that the
extension of the Constitution’s demands behind prison walls
had to accommodate the needs of prison administration.
This Court reached that accommodation in Turner v. Safley,
482 U. S. 78 (1987), which “adopted a unitary, deferential
standard for reviewing prisoners’ constitutional claims,”
Shaw, supra, at 229. That standard should govern John-
son’s claims, as it has governed a host of other claims chal-
lenging conditions of confinement, even when restricting the
rights at issue would otherwise have occasioned strict scru-
tiny. Under the Turner standard, the CDC’s policy passes
constitutional muster because it is reasonably related to le-
gitimate penological interests.

A
Well before Turner, this Court recognized that experi-

enced prison administrators, and not judges, are in the best
position to supervise the daily operations of prisons across
this country. See, e. g., Jones v. North Carolina Prisoners’
Labor Union, Inc., 433 U. S. 119, 125 (1977) (courts must give
“appropriate deference to the decisions of prison administra-
tors”); Procunier, supra, at 405 (“[C]ourts are ill equipped
to deal with the increasingly urgent problems of prison ad-

3 A prisoner may not entirely surrender his constitutional rights at the
prison gates, Bell v. Wolfish, 441 U. S. 520, 545 (1979); Jones v. North
Carolina Prisoners’ Labor Union, Inc., 433 U. S. 119, 129 (1977), but cer-
tainly he leaves some of his liberties behind him. When a prisoner makes
a constitutional claim, the initial question should be whether the prisoner
possesses the right at issue at all, or whether instead the prisoner has
been divested of the right as a condition of his conviction and confinement.
See Overton v. Bazzetta, 539 U. S. 126, 140 (2003) (Thomas, J., concurring
in judgment); Coffin v. Reichard, 143 F. 2d 443, 445 (CA6 1944).
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ministration and reform”). Turner made clear that a defer-
ential standard of review would apply across the board to
inmates’ constitutional challenges to prison policies.

At issue in Turner was the constitutionality of a pair of
Missouri prison regulations limiting inmate-to-inmate corre-
spondence and inmate marriages. The Court’s analysis pro-
ceeded in two steps. First, the Court recognized that pris-
oners are not entirely without constitutional rights. As
proof, it listed certain constitutional rights retained by pris-
oners, including the right to be “protected against invidious
racial discrimination . . . , Lee v. Washington, 390 U. S. 333
(1968).” Turner, 482 U. S., at 84. Second, the Court con-
cluded that for prison administrators rather than courts to
“ ‘make the difficult judgments concerning institutional oper-
ations,’ ” id., at 89 (quoting Jones, supra, at 128), courts
should uphold prison regulations that impinge on those con-
stitutional rights if they reasonably relate to legitimate pe-
nological interests, 482 U. S., at 89. Nowhere did the Court
suggest that Lee’s right to be free from racial discrimination
was immune from Turner’s deferential standard of review.
To the contrary, “[w]e made quite clear that the standard of
review we adopted in Turner applies to all circumstances in
which the needs of prison administration implicate constitu-
tional rights.” Harper, 494 U. S., at 224 (emphasis added).

Consistent with that understanding, this Court has applied
Turner’s standard to a host of constitutional claims by pris-
oners, regardless of the standard of review that would apply
outside prison walls.4 And this Court has adhered to

4 See, e. g., Overton, supra, at 132 (the right to association under the
First and Fourteenth Amendments); Shaw v. Murphy, 532 U. S. 223, 228–
229 (2001) (the right to communicate with fellow inmates under the First
Amendment); Lewis v. Casey, 518 U. S. 343, 361 (1996) (the right of access
to the courts under the Due Process and Equal Protection Clauses); Wash-
ington v. Harper, 494 U. S. 210, 223–225 (1990) (the right to refuse forced
medication under the Due Process Clause); Thornburgh v. Abbott, 490
U. S. 401, 413–414 (1989) (the right to receive correspondence under the
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Turner despite being urged to adopt different standards of
review based on the constitutional provision at issue. See
Harper, supra, at 224 (Turner’s standard of review “appl[ies]
in all cases in which a prisoner asserts that a prison regula-
tion violates the Constitution, not just those in which the
prisoner invokes the First Amendment” (emphasis added));
O’Lone v. Estate of Shabazz, 482 U. S. 342, 353 (1987) (“We
take this opportunity to reaffirm our refusal, even where
claims are made under the First Amendment, to substitute
our judgment on . . . difficult and sensitive matters of institu-
tional administration for the determinations of those charged
with the formidable task of running a prison” (internal quo-
tation marks and citation omitted; emphasis added)). Our
steadfast adherence makes sense: If Turner is our accommo-
dation of the Constitution’s demands to those of prison ad-
ministration, see supra, at 530, we should apply it uniformly
to prisoners’ challenges to their conditions of confinement.

After all, Johnson’s claims, even more than other claims
to which we have applied Turner’s test, implicate Turner’s
rationale. In fact, in a passage that bears repeating, the
Turner Court explained precisely why deference to the judg-
ments of California’s prison officials is necessary:

“Subjecting the day-to-day judgments of prison officials
to an inflexible strict scrutiny analysis would seriously
hamper their ability to anticipate security problems and
to adopt innovative solutions to the intractable problems
of prison administration. The rule would also distort
the decisionmaking process, for every administrative
judgment would be subject to the possibility that some
court somewhere would conclude that it had a less re-
strictive way of solving the problem at hand. Courts
inevitably would become the primary arbiters of what
constitutes the best solution to every administrative

First Amendment); O’Lone v. Estate of Shabazz, 482 U. S. 342, 349–350
(1987) (the right to free exercise of religion under the First Amendment).
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problem, thereby unnecessarily perpetuating the in-
volvement of the federal courts in affairs of prison
administration.” 482 U. S., at 89 (internal quotation
marks and alteration omitted).

The majority’s failure to heed that advice is inexplicable, es-
pecially since Turner itself recognized the “growing problem
with prison gangs.” Id., at 91. In fact, there is no more
“intractable problem” inside America’s prisons than racial vi-
olence, which is driven by race-based prison gangs. See,
e. g., Dawson v. Delaware, 503 U. S. 159, 172–173, and n. 1
(1992) (Thomas, J., dissenting); Stefanow v. McFadden, 103
F. 3d 1466, 1472 (CA9 1996) (“Anyone familiar with pris-
ons understands the seriousness of the problems caused by
prison gangs that are fueled by actively virulent racism and
religious bigotry”).

B

The majority decides this case without addressing the
problems that racial violence poses for wardens, guards, and
inmates throughout the federal and state prison systems.
But that is the core of California’s justification for its policy:
It maintains that, if it does not racially separate new cell-
mates thrown together in close confines during their initial
admission or transfer, violence will erupt.

The dangers California seeks to prevent are real. See
Brief for National Association of Black Law Enforcement
Officers, Inc., as Amicus Curiae 12. Controlling prison
gangs is the central challenge facing correctional officers and
administrators. Carlson, Prison Interventions: Evolving
Strategies to Control Security Threat Groups, 5 Corrections
Mgmt. Q. 10 (Winter 2001) (hereinafter Carlson). The
worst gangs are highly regimented and sophisticated organi-
zations that commit crimes ranging from drug trafficking to
theft and murder. Id., at 12; Cal. Dept. of Justice, Division
of Law Enforcement, Organized Crime in California Annual
Report to the California Legislature 2003, p. 15, available
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at http://caag.state.ca.us/publications/org_crime.pdf. In fact,
street gangs are often just an extension of prison gangs,
their “ ‘foot soldiers’ ” on the outside. Ibid.; Willens, Struc-
ture, Content and the Exigencies of War: American Prison
Law After Twenty-Five Years 1962–1987, 37 Am. U. L. Rev.
41, 55–56 (1987). And with gang membership on the rise,
the percentage of prisoners affiliated with prison gangs more
than doubled in the 1990’s.5

The problem of prison gangs is not unique to California,6

but California has a history like no other. There are at least
five major gangs in this country—the Aryan Brotherhood,
the Black Guerrilla Family, the Mexican Mafia, La Nuestra
Familia, and the Texas Syndicate—all of which originated in
California’s prisons.7 Unsurprisingly, then, California has
the largest number of gang-related inmates of any correc-
tional system in the country, including the Federal Govern-
ment. Carlson 16.

As their very names suggest, prison gangs like the Aryan
Brotherhood and the Black Guerrilla Family organize them-
selves along racial lines, and these gangs perpetuate hate
and violence. Irwin 182, 184. Interracial murders and as-

5 See National Gang Crime Research Center, A National Assessment of
Gangs and Security Threat Groups (STGs) in Adult Correctional Institu-
tions: Results of the 1999 Adult Corrections Survey, p. 5, http://www.
ngcrc.com/ngcrc/page7.htm.

6 See, e. g., Fraise v. Terhune, 283 F. 3d 506, 512–513 (CA3 2002) (describ-
ing violence caused by a single black prison gang, the Five Percent Nation,
in various New Jersey correctional facilities); Conroy v. Dingle, No. Civ.
01–1626 (RHK/RLE), 2002 WL 31357055, *1–*2 (D. Minn., Oct. 11, 2002)
(describing rival racial gangs at Minnesota’s Moose Lake facility, a medium
security prison).

7 See D. Orlando-Morningstar, Prison Gangs, Special Needs Offenders
Bulletin, Federal Judicial Center 4 (Oct. 1997); see also J. Irwin, Prisons
in Turmoil 189 (1980) (hereinafter Irwin) (describing the establishment
and rise of gangs inside the California prison system, first the Mexican
Mafia, followed by La Nuestra Familia, the Aryan Brotherhood, and the
Black Guerrilla Family); United States v. Shryock, 342 F. 3d 948, 961 (CA9
2003) (detailing rise of Mexican Mafia inside the California prison system).
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saults among inmates perpetrated by these gangs are com-
mon.8 And, again, that brutality is particularly severe in
California’s prisons. See, e. g., Walker v. Gomez, 370 F. 3d
969, 971 (CA9 2004) (describing “history of significant racial
tension and violence” at Calipatria State Prison); id., at 979–
980 (Rymer, J., dissenting) (same); App. 297a–299a (describ-
ing 2-year span at Pelican Bay Prison, during which there
were no fewer than nine major riots that left at least one
inmate dead and many more wounded).

C

It is against this backdrop of pervasive racial violence that
California racially segregates inmates in the reception cen-
ters’ double cells, for brief periods of up to 60 days, until such
time as the State can assign permanent housing. Viewed in
that context and in light of the four factors enunciated in
Turner, California’s policy is constitutional: The CDC’s pol-
icy is reasonably related to a legitimate penological interest;
alternative means of exercising the restricted right remain
open to inmates; racially integrating double cells might nega-
tively impact prison inmates, staff, and administrators; and
there are no obvious, easy alternatives to the CDC’s policy.

1

First, the policy is reasonably related to a legitimate peno-
logical interest. Turner, supra, at 89. The protection of
inmates and staff is undeniably a legitimate penological in-
terest. See Bell v. Wolfish, 441 U. S. 520, 546–547 (1979).

8 See, e. g., id., at 962–969 (describing a host of murders and attempted
murders by a handful of Mexican Mafia members); United States v. Silver-
stein, 732 F. 2d 1338, 1341–1342 (CA7 1984) (describing murder of a black
inmate by members of the Aryan Brotherhood); State v. Kell, 61 P. 3d
1019, 1024–1025 (Utah 2002) (describing fatal stabbing of a black inmate
by two white supremacists); State v. Farmer, 126 Ariz. 569, 570–571, 617
P. 2d 521, 522–523 (1980) (en banc) (describing murder of a black inmate
by members and recruits of the Aryan Brotherhood).
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The evidence shows, and Johnson has never contested, that
the objective of California’s policy is reducing violence
among the inmates and against the staff. No cells are desig-
nated for, nor are special privileges afforded to, any racial
group. App. 188a, 305a. Because prison administrators use
race as a factor in making initial housing assignments “solely
on the basis of [its] potential implications for prison secu-
rity,” the CDC’s cell assignment practice is neutral. Thorn-
burgh v. Abbott, 490 U. S. 401, 415 (1989); Turner, 482 U. S.,
at 90.

California’s policy bears a valid, rational connection to this
interest. The racial component to prison violence is impos-
sible for prison administrators to ignore. Johnson himself
testified that he is afraid of violence—based solely on the
color of his skin.9 In combating that violence, an inmate’s
arrival or transfer into a new prison setting is a critical time
for inmate and staff alike. The policy protects an inmate
from other prisoners, and they from him, while prison offi-
cials gather more information, including his gang affiliation,
about his compatibility with other inmates. App. 249a.
This connection between racial violence and the policy makes
it far from “arbitrary or irrational.” Turner, supra, at
89–90.

Indeed, Johnson concedes that it would be perfectly consti-
tutional for California to take account of race “as part of an
overall analysis of proclivity to violence based upon a series
of facts existing in that prison.” Tr. of Oral Arg. 15. But
that is precisely what California does. It takes into account
a host of factors in addition to race: geographic or national

9 Specifically, Johnson testified:
“I was incarcerated at Calipatria before the major riot broke out there

with Mexican and black inmates. . . . If I would have stayed there, I would
have been involved in that because you have four facilities there and each
facility went on a major riot and a lot of people got hurt and injured
just based on your skin color. I’m black, and if I was there I would have
been hurt.” App. 102a (emphasis added).
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origin, age, physical size, mental health, medical needs, crim-
inal history, and, of course, gang affiliation. Supra, at 527.
California does not simply assign inmates to double cells in
the reception centers based on race—it also separates intra-
racially (for example, northern from southern Hispanics or
violent from nonviolent offenders).

2

Second, alternative means of exercising the restricted
right remain open to inmates like Johnson. Turner, supra,
at 90. The CDC submits, and Johnson does not contest, that
all other facets of prison life are fully integrated: work, voca-
tional, and educational assignments; dining halls; and exer-
cise yards and recreational facilities. App. 250a. And after
a brief detention period at the reception center, inmates may
select their own cellmates regardless of race in the absence
of overriding security concerns. Id., at 311a–312a. Simply
put, Johnson has spent, and will continue to spend, the vast
bulk of his sentence free from any limitation on the race of
his cellmate.

3

Third, Johnson fails to establish that the accommodation
he seeks—i. e., assigning inmates to double cells without re-
gard to race—would not significantly impact prison person-
nel, other inmates, and the allocation of prison resources.
Harper, 494 U. S., at 226–227; Turner, supra, at 90. Prison
staff cannot see into the double cells without going up to
them, and inmates can cover the windows so that staff cannot
see inside the cells at all. App. 306a. Because of the lim-
ited number of staff to oversee the many cells, it “would be
very difficult to assist inmates if the staff were needed in
several places at one time.” Ibid. Coordinated gang at-
tacks against nongang cellmates could leave prison officials
unable to respond effectively. In any event, diverting
prison resources to monitor cells disrupts services elsewhere.
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Then, too, fights in the cells are likely to spill over to the
exercise yards and common areas. Ibid.; see also id., at
187a. As Turner made clear: “When accommodation of an
asserted right will have a significant ‘ripple effect’ on fellow
inmates or on prison staff, courts should be particularly def-
erential to the informed discretion of corrections officials.”
482 U. S., at 90; see also White v. Morris, 832 F. Supp. 1129,
1130 (SD Ohio 1993) (racially integrated double-celling con-
tributed to a race riot in which 10 people were murdered).
California prison officials are united in the view that racially
integrating double cells in the reception centers would lead
to serious violence.10 This is precisely the sort of testimony
that the Court found persuasive in Turner itself. 482 U. S.,
at 92.

4

Finally, Johnson has not shown that there are “obvious,
easy alternatives” to the CDC’s policy. Id., at 90. Johnson
contends that, for newly admitted inmates, prison officials
need only look to the information available in the presen-
tence report that must accompany a convict to prison. See
Cal. Penal Code Ann. § 1203(c) (West 2004); Cal. Rules of Ct.,
Crim., Rule 4.411(d) (West Supp. 2004). But prison officials
already do this to the extent that they can. Indeed, gang
affiliation, not race, is the first factor in determining initial
housing assignments. App. 315a. Race becomes the pre-
dominant factor only because gang affiliation is often not
known, especially with regard to newly admitted inmates.
As the Court of Appeals pointed out: “There is little chance

10 See id., at 245a–246a (Cambra declaration) (“If race were to be disre-
garded entirely, however, I am certain, based upon my experience with
CDC prisoners, that . . . there will be fights in the cells and the problems
will emanate onto the prison yards”); id., at 250a–251a (Schulteis declara-
tion) (“At CSP-Lancaster, if we were to disregard the initial housing place-
ment [according to race], then I am certain there would be serious violence
among inmates. I have worked in five different CDC institutions and this
would be true for all of them”).
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that inmates will be forthcoming about their past violent epi-
sodes or criminal gang activity so as to provide an accurate
and dependable picture of the inmate.” 321 F. 3d 791, 806
(CA9 2003); see also App. 185a, 189a. Even if the CDC had
the manpower and resources to prescreen the more than
40,000 new inmates it receives yearly, leafing through pre-
sentence reports would not tell prison officials what they
need to know. See ante, at 521–523 (Stevens, J., dissenting).

Johnson presents a closer case with regard to the segrega-
tion of prisoners whom the CDC transfers between facilities.
As I understand it, California has less need to segregate
prisoners about whom it already knows a great deal (since
they have undergone the initial classification process and
been housed for some period of time). However, this does
not inevitably mean that racially integrating transferred in-
mates, while obvious and easy, is a true alternative. For
instance, an inmate may have affiliated with a gang since the
CDC’s last official assessment, or his past lack of racial vio-
lence may have been due to the absence of close confinement
with members of other races. The CDC’s policy does not
appear to arise from laziness or neglect; California is a leader
in institutional intelligence gathering. See Carlson 16 (“The
CDC devotes 75 intelligence staff to gathering and verify-
ing inmate-related information,” both in prisons and on
the streets). In short, applying the policy to transfers is
not “arbitrary or irrational,” requiring that we set aside
the considered contrary judgment of prison administrators.
Turner, supra, at 89–90.

III
The majority claims that strict scrutiny is the applicable

standard of review based on this Court’s precedents and its
general skepticism of racial classifications. It is wrong on
both scores.

A
Only once before, in Lee v. Washington, 390 U. S. 333

(1968) (per curiam), has this Court considered the constitu-
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tionality of racial classifications in prisons. The majority
claims that Lee applied “a heightened standard of review.”
Ante, at 506. But Lee did not address the applicable stand-
ard of review. And even if it bore on the standard of review,
Lee would support the State here.

In Lee, a three-judge District Court ordered Alabama to
desegregate its prisons under Brown v. Board of Education,
347 U. S. 483 (1954). Washington v. Lee, 263 F. Supp. 327,
331–332 (MD Ala. 1966). In so doing, the District Court re-
jected any notion that “consideration[s] of prison security or
discipline” justified the “complete and permanent segrega-
tion of the races in all the Alabama penal facilities.” Id., at
331. However, the District Court noted “that in some iso-
lated instances prison security and discipline necessitates
segregation of the races for a limited period.” Ibid. (foot-
note omitted). It provided only one example—“the ‘tank’
used in . . . large municipal jails where intoxicated persons
are placed upon their initial incarceration and kept until they
become sober,” id., at 331, n. 6—and the court left unmen-
tioned why it would have been necessary to separate drunk
whites from blacks on a Birmingham Saturday night.

This Court, in a per curiam, one-paragraph opinion, af-
firmed the District Court’s order. It found “unexception-
able” not only the District Court’s general rule that whole-
sale segregation of penal facilities was unconstitutional, but
also the District Court’s “allowance for the necessities of
prison security and discipline.” Lee, 390 U. S., at 334. In-
deed, Justices Black, Harlan, and Stewart concurred

“to make explicit something that is left to be gathered
only by implication from the Court’s opinion. This is
that prison authorities have the right, acting in good
faith and in particularized circumstances, to take into
account racial tensions in maintaining security, disci-
pline, and good order in prisons and jails.” Ibid.
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Those Justices were “unwilling to assume” that such an “ex-
plicit pronouncement [would] evinc[e] any dilution of this
Court’s firm commitment to the Fourteenth Amendment’s
prohibition of racial discrimination.” Ibid.

Lee said nothing about the applicable standard of review,
for there was no need. Surely Alabama’s wholesale segre-
gation of its prisons was unconstitutional even under the
more deferential standard of review that applies within pris-
ons. This Court’s brief, per curiam opinion in Lee simply
cannot bear the weight or interpretation the majority places
on it. See U. S. Bancorp Mortgage Co. v. Bonner Mall Part-
nership, 513 U. S. 18, 24 (1994) (noting “our customary skep-
ticism toward per curiam dispositions that lack the reasoned
consideration of a full opinion”); Edelman v. Jordan, 415
U. S. 651, 670–671 (1974).

Yet even if Lee had announced a heightened standard of
review for prison policies that pertain to race, Lee also
carved out an exception to the standard that California’s pol-
icy would certainly satisfy. As the Lee concurrence ex-
plained without objection, the Court’s exception for “the ne-
cessities of prison security and discipline” meant that “prison
authorities have the right, acting in good faith and in partic-
ularized circumstances, to take into account racial tensions
in maintaining security, discipline, and good order in prisons
and jails.” 390 U. S., at 334 (opinion of Black, Harlan, and
Stewart, JJ., concurring) (emphasis added).

California’s policy—which is a far cry from the wholesale
segregation at issue in Lee—would fall squarely within Lee’s
exception. Johnson has never argued that California’s pol-
icy is motivated by anything other than a desire to protect
inmates and staff. And the “particularized” nature of the
policy is evident: It applies only to new inmates and trans-
fers, only in a handful of prisons, only to double cells, and
only then for a period of no more than two months. In the
name of following a test that Lee did not create, the majority
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opts for a more demanding standard of review than Lee’s
language even arguably supports.

The majority heavily relies on this Court’s statement that
“ ‘all racial classifications [imposed by government] . . . must
be analyzed by a reviewing court under strict scrutiny.’ ”
Ante, at 505 (emphasis deleted) (quoting Adarand Construc-
tors, Inc., 515 U. S., at 227). Adarand has nothing to do
with this case. Adarand’s statement that “all racial classi-
fications” are subject to strict scrutiny addressed the conten-
tion that classifications favoring rather than disfavoring
blacks are exempt. Id., at 226–227; accord, Grutter v. Bol-
linger, 539 U. S. 306, 353 (2003) (Thomas, J., concurring in
part and dissenting in part). None of these statements
overruled, sub silentio, Turner and its progeny, especially
since the Court has repeatedly held that constitutional de-
mands are diminished in the unique context of prisons. See,
e. g., Harper, 494 U. S., at 224; Abbott, 490 U. S., at 407;
Turner, 482 U. S., at 85; see also Webster v. Fall, 266 U. S.
507, 511 (1925) (“Questions which merely lurk in the record,
neither brought to the attention of the court nor ruled upon,
are not to be considered as having been so decided as to
constitute precedents”).

B

The majority offers various other reasons for applying
strict scrutiny. None is persuasive. The majority’s main
reason is that “Turner’s reasonable-relationship test [applies]
only to rights that are ‘inconsistent with proper incarcera-
tion.’ ” Ante, at 510 (quoting Overton v. Bazzetta, 539 U. S.
126, 131 (2003)). According to the majority, the question is
thus whether a right “need necessarily be compromised for
the sake of proper prison administration.” Ante, at 510.
This inconsistency-with-proper-prison-administration test
begs the question at the heart of this case. For a court to
know whether any particular right is inconsistent with
proper prison administration, it must have some implicit no-
tion of what a proper prison ought to look like and how it
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ought to be administered. Overton, supra, at 139 (Thomas,
J., concurring in judgment). But the very issue in this case
is whether such second-guessing is permissible.

The majority’s test eviscerates Turner. Inquiring
whether a given right is consistent with “proper prison ad-
ministration” calls for precisely the sort of judgments that
Turner said courts were ill equipped to make. In none of
the cases in which the Court deferred to the judgments
of prison officials under Turner did it examine whether
“proper” prison security and discipline permitted greater
speech or associational rights (Abbott, supra; Shaw, 532 U. S.
223; and Overton, supra); expanded access to the courts
(Lewis v. Casey, 518 U. S. 343 (1996)); broader freedom from
bodily restraint (Harper, supra); or additional free exercise
rights (O’Lone, 482 U. S. 342). The Court has steadfastly
refused to undertake the threshold standard-of-review in-
quiry that Turner settled, and that the majority today resur-
rects. And with good reason: As Turner pointed out, these
judgments are better left in the first instance to the officials
who run our Nation’s prisons, not to the judges who run its
courts.

In place of the Court’s usual deference, the majority gives
conclusive force to its own guesswork about “proper” prison
administration. It hypothesizes that California’s policy
might incite, rather than diminish, racial hostility.11 Ante,

11 The majority’s sole empirical support for its speculation is a study of
Texas prison desegregation that found the rate of violence higher in ra-
cially segregated double cells. Ante, at 507–508 (citing Trulson & Mar-
quart, The Caged Melting Pot: Toward an Understanding of the Conse-
quences of Desegregation in Prisons, 36 Law & Soc. Rev. 743, 774 (2002)).
However, the study’s authors specifically note that Texas—like Califor-
nia—does not integrate its “initial diagnostic facilities” or its “transfer
facilities.” See id., at 753, n. 13. Thus the study says nothing about the
violence likely to result from integrating cells when inmates are thrown
together for brief periods during admittance or transfer. What the study
does say is that, once Texas has had the time to gather inmate-related
information and make more permanent housing assignments, racially inte-
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at 506–508. The majority’s speculations are implausible.
New arrivals have a strong interest in promptly convincing
other inmates of their willingness to use violent force. See
Brief for National Association of Black Law Enforcement Of-
ficers, Inc., as Amicus Curiae 13–14 (citing commentary and
congressional findings); cf. United States v. Santiago, 46
F. 3d 885, 888 (CA9 1995) (describing one Hispanic inmate’s
murder of another in order to join the Mexican Mafia);
United States v. Silverstein, 732 F. 2d 1338, 1341 (CA7 1984)
(prospective members of the Aryan Brotherhood must “make
bones,” or commit a murder, to be eligible for membership).
In any event, the majority’s guesswork falls far short of the
compelling showing needed to overcome the deference we
owe to prison administrators.

The majority contends that the Court “[has] put the bur-
den on state actors to demonstrate that their race-based poli-
cies are justified,” ante, at 506, n. 1, and “[has] refused to
defer to state officials’ judgments on race in other areas
where those officials traditionally exercise substantial discre-
tion,” ante, at 512. Yet two Terms ago, in upholding the
University of Michigan Law School’s affirmative-action pro-
gram, this Court deferred to the judgment by the law
school’s faculty and administrators on their need for diversity
in the student body. See Grutter, supra, at 328 (“The Law
School’s educational judgment that . . . diversity is essential
to its educational mission is one to which we defer”). Defer-
ence would seem all the more warranted in the prison con-
text, for whatever the Court knows of administering educa-
tional institutions, it knows much less about administering
penal ones. The potential consequences of second-guessing
the judgments of prison administrators are also much more
severe. See White v. Morris, 832 F. Supp. 1129, 1130 (SD
Ohio 1993) (racially integrated double-celling that resulted

grated cells may be the preferred option. But California leaves open that
door: Inmates are generally free to room with whomever they like on a
permanent basis.
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from federal consent decree was a factor in the worst prison
riot in Ohio history). More importantly, as I have ex-
plained, the Court has recognized that the typically exacting
review it applies to restrictions on fundamental rights must
be relaxed in the unique context of prisons. See, e. g., Harper,
494 U. S., at 224; Abbott, 490 U. S., at 407; Turner, 482 U. S.,
at 85. The majority cannot fall back on the Constitution’s
usual demands, because those demands have always been
lessened inside the prison walls. See supra, at 529.

The majority also mentions that California’s policy may be
the only one of its kind, as virtually all other States and the
Federal Government manage their prison systems without
racially segregating inmates. Ante, at 508–509. This is
both irrelevant and doubtful. It is irrelevant because the
number of States that have followed California’s lead mat-
ters not to the applicable standard of review (the only issue
the Court today decides), but to whether California satisfies
whatever standard applies, a question the majority leaves to
be addressed on remand. In other words, the uniqueness of
California’s policy might show whether the policy is reason-
able or narrowly tailored—but deciding whether to apply
Turner or strict scrutiny in the first instance must depend
on something else, like the majority’s inconsistency-with-
proper-prison-administration test. The commonness of Cal-
ifornia’s housing policy is further irrelevant because strict
scrutiny now applies to all claims of racial discrimination in
prisons, regardless of whether the policies being challenged
are unusual.

The majority’s assertion is doubtful, because at least two
other States apply similar policies to newly admitted in-
mates. Both Oklahoma and Texas, like California, assign
newly admitted inmates to racially segregated cells in their
prison reception centers.12 The similarity is not surprising:

12 See Oklahoma Dept. of Corrections, Policies and Procedures, Oper-
ations Memorandum No. OP–030102, Inmate Housing (Sept. 16, 2004)
(“Upon arrival at the assessment and reception center . . . [f]or reasons of
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States like California and Texas have historically had the
most severe problems with prison gangs. However, even
States with less severe problems maintain that policies like
California’s are necessary to deal with race-related prison
violence. See Brief for States of Utah, Alabama, Alaska,
Delaware, Idaho, Nevada, New Hampshire and North Dakota
as Amici Curiae 16. Relatedly, 10.3% of all wardens at
maximum security facilities in the United States report that
their inmates are assigned to racially segregated cells—ap-
parently on a permanent basis. Henderson, Cullen, Car-
roll, & Feinberg, Race, Rights, and Order in Prison: A Na-
tional Survey of Wardens on the Racial Integration of Prison
Cells, 80 Prison J. 295, 304 (Sept. 2000). In the same survey,
4.3% of the wardens report that their States have an official
policy against racially integrating male inmates in cells. Id.,
at 302. Presumably, for the remainder of prisons in which
inmates are assigned to racially segregated cells, that policy
is the result of discretionary decisions by wardens rather
than of official state directives. Ibid. In any event, the on-
going debate about the best way to reduce racial violence in
prisons should not be resolved by judicial decree: It is the
job “of prison administrators . . . and not the courts, to make
the difficult judgments concerning institutional operations.”
Jones, 433 U. S., at 128.

The majority also observes that we have already carved
out an exception to Turner for Eighth Amendment claims of
cruel and unusual punishment in prison. See Hope v. Pelzer,

safety and security, newly received inmates are not generally assigned
randomly to racially integrated cells”) (available at http://www.doc.state.
ok.us/docs/policies.htm); Texas Dept. of Criminal Justice, Security Memo-
randum No. SM–01.28, Assignment to General Population Two-Person
Cells (June 15, 2002) (“Upon arrival at a reception and diagnostic
center . . . [f]or reasons of safety and security, newly-received offenders
are not generally assigned randomly to racially integrated cells due to the
fact that the specific information needed to assess an offender’s criminal
and victimization history is not available until after diagnostic processing
has been completed”).
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536 U. S. 730, 738 (2002). In that context, we have held that
“[a] prison official’s ‘deliberate indifference’ to a substan-
tial risk of serious harm to an inmate violates the Eighth
Amendment.” Farmer v. Brennan, 511 U. S. 825, 828
(1994). Setting aside whether claims challenging inmates’
conditions of confinement should be cognizable under the
Eighth Amendment at all, see Hudson v. McMillian, 503
U. S. 1, 18–19 (1992) (Thomas, J., dissenting), the “deliberate
indifference” standard does not bolster the majority’s ar-
gument. If anything, that standard is more deferential to
the judgments of prison administrators than Turner’s
reasonable-relationship test: It subjects prison officials to lia-
bility only when they are subjectively aware of the risk to
the inmate, and they fail to take reasonable measures to
abate the risk. Farmer, supra, at 847. It certainly does
not demonstrate the wisdom of an exception that imposes
a heightened standard of review on the actions of prison
officials.

Moreover, the majority’s decision subjects prison officials
to competing and perhaps conflicting demands. In this case,
California prison officials have uniformly averred that ran-
dom double-celling poses a substantial risk of serious harm
to the celled inmates. App. 245a–246a, 251a. If California
assigned inmates to double cells without regard to race,
knowing full well that violence might result, that would seem
the very definition of deliberate indifference. See Robinson
v. Prunty, 249 F. 3d 862, 864–865 (CA9 2001) (prisoner al-
leged an Eighth Amendment violation because administra-
tors had failed to consider race when releasing inmates into
the yards); Jensen v. Clarke, 94 F. 3d 1191, 1201, 1204 (CA8
1996) (court held that random double-celling by prison offi-
cials constituted deliberate indifference, and affirmed an in-
junction and attorney’s fees awarded against the officials).
Nor would a victimized inmate need to prove that prison
officials had anticipated any particular attack; it would be
sufficient that prison officials had ignored a dangerous condi-
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tion that was chronic and ongoing—like interracial housing
in closely confined quarters within prisons dominated by ra-
cial gangs. Farmer, supra, at 843–844. Under Farmer,
prison officials could have been ordered to take account of
the very thing to which they may now have to turn a blind
eye: inmates’ race.

Finally, the majority presents a parade of horribles de-
signed to show that applying the Turner standard would
grant prison officials unbounded discretion to segregate in-
mates throughout prisons. See ante, at 513–514. But we
have never treated Turner as a blank check to prison offi-
cials. Quite to the contrary, this Court has long had “confi-
dence that . . . a reasonableness standard is not toothless.”
Abbott, 490 U. S., at 414 (internal quotation marks omitted).
California prison officials segregate only double cells, be-
cause only those cells are particularly difficult to monitor—
unlike “dining halls, yards, and general housing areas.”
Ante, at 514. Were California’s policy not so narrow, the
State might well have race-neutral means at its disposal ca-
pable of accommodating prisoners’ rights without sacrificing
their safety. See Turner, 482 U. S., at 90–91. The majority
does not say why Turner’s standard ably polices all other
constitutional infirmities, just not racial discrimination. In
any event, it is not the refusal to apply—for the first time
ever—a strict standard of review in the prison context that
is “fundamentally at odds” with our constitutional jurispru-
dence. Ante, at 506, n. 1. Instead, it is the majority’s re-
fusal—for the first time ever—to defer to the expert judg-
ment of prison officials.

IV

Even under strict scrutiny analysis, “it is possible, even
likely, that prison officials could show that the current pol-
icy meets the test.” 336 F. 3d 1117, 1121 (CA9 2003) (Fer-
guson, J., joined by Pregerson, Nelson, and Reinhardt,
JJ., dissenting from denial of rehearing en banc). As
Johnson concedes, all States have a compelling interest in



543US2 Unit: $U23 [03-07-07 14:12:47] PAGES PGT: OPIN

548 JOHNSON v. CALIFORNIA

Thomas, J., dissenting

maintaining order and internal security within their prisons.
See Reply Brief for Petitioner 18; see also Procunier, 416
U. S., at 404. Thus the question on remand will be whether
the CDC’s policy is narrowly tailored to serve California’s
compelling interest.13 The other dissent notes the absence
of evidence on that question, see ante, at 518–521 (opinion of
Stevens, J.), but that is hardly California’s fault.

From the outset, Johnson himself has alleged, in terms
taken from Turner, that the CDC’s policy is “not related to
a legitimate penological interest.” Johnson v. California,
207 F. 3d 650, 655 (CA9 2000) (per curiam) (discussing John-
son’s Third Amended Complaint). In reinstating Johnson’s
equal protection claim following the District Court’s dis-
missal, the Court of Appeals repeated Johnson’s allegation,
without indicating that strict scrutiny should apply on re-
mand before the District Court.14 Ibid. And on remand,
again Johnson alleged only that the CDC’s policy “is not rea-
sonably related to the legitimate penological interests of the
CDC.” App. 51a (Fourth Amended Complaint ¶ 23).

After the District Court granted qualified immunity to
some of the defendants, Johnson once again appealed. In
his brief before the Court of Appeals, Johnson assumed that

13 On the majority’s account, deference to the judgments of prison offi-
cials in the application of strict scrutiny is presumably warranted to ac-
count for “the special circumstances [that prisons] present,” ante, at 515.
See Grutter v. Bollinger, 539 U. S. 306, 328 (2003). Although I disagree
that deference is normally appropriate when scrutinizing racial classifica-
tions, there is some logic to the majority’s qualification in this case because
the Constitution’s demands have always been diminished in the prison
context. See, e. g., Harper, 494 U. S., at 224; Abbott, 490 U. S., at 407;
Turner v. Safley, 482 U. S. 78, 85 (1987).

14 The Court of Appeals cited both Turner and Lee v. Washington, 390
U. S. 333 (1968) (per curiam), for the proposition that certain constitu-
tional protections, among them the protection against state-sponsored ra-
cial discrimination, extend to the prison setting. However, the Court of
Appeals did not discuss the applicable standard of review, nor did it at-
tempt to resolve the tension between Turner and Lee that the majority
finds.
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both Lee and Turner applied, without arguing that there was
any tension between them; indeed, nowhere in his brief did
Johnson even mention the words “strict scrutiny.” Brief for
Appellant in No. 01–56436 (CA9), pp. 20, 26, 2001 WL
34091249. Perhaps as a result, the Court of Appeals did not
discuss strict scrutiny in its second decision, the one cur-
rently before this Court. The Court of Appeals did find ten-
sion between Lee and Turner; however, it resolved this ten-
sion in Turner’s favor. 321 F. 3d, at 799. Yet the Court of
Appeals accepted Lee’s test at face value: Prison officials may
only make racial classifications “ ‘in good faith and in particu-
larized circumstances.’ ” 321 F. 3d, at 797. The Court of
Appeals, like Johnson, did not equate Lee’s test with strict
scrutiny, and in fact it mentioned strict scrutiny only when
it quoted the portion of Turner that rejects strict scrutiny
as the proper standard of review in the prison context. 321
F. 3d, at 798. Even Johnson did not make the leap equating
Lee with strict scrutiny when he requested that the Court
of Appeals rehear his case. Appellant’s Petition for Panel
Rehearing with Suggestion for Rehearing En Banc in
No. 01–56436 (CA9), pp. 4–5. That leap was first made by
the judges who dissented from the Court of Appeals’ denial
of rehearing en banc. 336 F. 3d, at 1118 (Ferguson, J., joined
by Pregerson, Nelson, and Reinhardt, JJ., dissenting from
denial of rehearing en banc).

Thus, California is now, after the close of discovery, sub-
ject to a more stringent standard than it had any reason to
anticipate from Johnson’s pleadings, the Court of Appeals’
initial decision, or even the Court of Appeals’ decision below.
In such circumstances, California should be allowed to pre-
sent evidence of narrow tailoring, evidence it was never obli-
gated to present in either appearance before the District
Court. See Lucas v. South Carolina Coastal Council, 505
U. S. 1003, 1031–1032 (1992) (remanding for consideration
under the correct legal standard); id., at 1033 (Kennedy, J.,
concurring in judgment) (“Although we establish a frame-
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work for remand, . . . we do not decide the ultimate [constitu-
tional] question [because] [t]he facts necessary to the deter-
mination have not been developed in the record”).

* * *

Petitioner Garrison Johnson challenges not permanent, but
temporary, segregation of only a portion of California’s pris-
ons. Of the 17 years Johnson has been incarcerated, Califor-
nia has assigned him a cellmate of the same race for no more
than a year (and probably more like four months); Johnson
has had black cellmates during the other 16 years, but by
his own choice. Nothing in the record demonstrates that if
Johnson (or any other prisoner) requested to be housed with
a person of a different race, it would be denied (though John-
son’s gang affiliation with the Crips might stand in his way).
Moreover, Johnson concedes that California’s prisons are ra-
cially violent places, and that he lives in fear of being at-
tacked because of his race. Perhaps on remand the CDC’s
policy will survive strict scrutiny, but in the event that it
does not, Johnson may well have won a Pyrrhic victory.
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Syllabus

ROPER, SUPERINTENDENT, POTOSI CORREC-
TIONAL CENTER v. SIMMONS

certiorari to the supreme court of missouri

No. 03–633. Argued October 13, 2004—Decided March 1, 2005

At age 17, respondent Simmons planned and committed a capital murder.
After he had turned 18, he was sentenced to death. His direct appeal
and subsequent petitions for state and federal postconviction relief were
rejected. This Court then held, in Atkins v. Virginia, 536 U. S. 304,
that the Eighth Amendment, applicable to the States through the Four-
teenth Amendment, prohibits the execution of a mentally retarded per-
son. Simmons filed a new petition for state postconviction relief,
arguing that Atkins’ reasoning established that the Constitution prohib-
its the execution of a juvenile who was under 18 when he committed his
crime. The Missouri Supreme Court agreed and set aside Simmons’
death sentence in favor of life imprisonment without eligibility for re-
lease. It held that, although Stanford v. Kentucky, 492 U. S. 361,
rejected the proposition that the Constitution bars capital punishment
for juvenile offenders younger than 18, a national consensus has devel-
oped against the execution of those offenders since Stanford.

Held: The Eighth and Fourteenth Amendments forbid imposition of the
death penalty on offenders who were under the age of 18 when their
crimes were committed. Pp. 560–579.

(a) The Eighth Amendment’s prohibition against “cruel and unusual
punishments” must be interpreted according to its text, by considering
history, tradition, and precedent, and with due regard for its purpose
and function in the constitutional design. To implement this framework
this Court has established the propriety and affirmed the necessity of
referring to “the evolving standards of decency that mark the progress
of a maturing society” to determine which punishments are so dispro-
portionate as to be “cruel and unusual.” Trop v. Dulles, 356 U. S. 86,
100–101. In 1988, in Thompson v. Oklahoma, 487 U. S. 815, 818–838, a
plurality determined that national standards of decency did not permit
the execution of any offender under age 16 at the time of the crime.
The next year, in Stanford, a 5-to-4 Court referred to contemporary
standards of decency, but concluded the Eighth and Fourteenth Amend-
ments did not proscribe the execution of offenders over 15 but under 18
because 22 of 37 death penalty States permitted that penalty for 16-
year-old offenders, and 25 permitted it for 17-year-olds, thereby indicat-
ing there was no national consensus. 492 U. S., at 370–371. A plural-
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ity also “emphatically reject[ed]” the suggestion that the Court should
bring its own judgment to bear on the acceptability of the juvenile death
penalty. Id., at 377–378. That same day the Court held, in Penry v.
Lynaugh, 492 U. S. 302, 334, that the Eighth Amendment did not man-
date a categorical exemption from the death penalty for mentally re-
tarded persons because only two States had enacted laws banning such
executions. Three Terms ago in Atkins, however, the Court held that
standards of decency had evolved since Penry and now demonstrated
that the execution of the mentally retarded is cruel and unusual punish-
ment. The Atkins Court noted that objective indicia of society’s stand-
ards, as expressed in pertinent legislative enactments and state prac-
tice, demonstrated that such executions had become so truly unusual
that it was fair to say that a national consensus has developed against
them. 536 U. S., at 314–315. The Court also returned to the rule, es-
tablished in decisions predating Stanford, that the Constitution contem-
plates that the Court’s own judgment be brought to bear on the question
of the acceptability of the death penalty. 536 U. S., at 312. After ob-
serving that mental retardation diminishes personal culpability even if
the offender can distinguish right from wrong, id., at 318, and that men-
tally retarded offenders’ impairments make it less defensible to impose
the death penalty as retribution for past crimes or as a real deterrent
to future crimes, id., at 319–320, the Court ruled that the death penalty
constitutes an excessive sanction for the entire category of mentally
retarded offenders, and that the Eighth Amendment places a substan-
tive restriction on the State’s power to take such an offender’s life,
id., at 321. Just as the Atkins Court reconsidered the issue decided
in Penry, the Court now reconsiders the issue decided in Stanford.
Pp. 560–564.

(b) Both objective indicia of consensus, as expressed in particular by
the enactments of legislatures that have addressed the question, and the
Court’s own determination in the exercise of its independent judgment,
demonstrate that the death penalty is a disproportionate punishment
for juveniles. Pp. 564–575.

(1) As in Atkins, the objective indicia of national consensus here—
the rejection of the juvenile death penalty in the majority of States;
the infrequency of its use even where it remains on the books; and the
consistency in the trend toward abolition of the practice—provide suffi-
cient evidence that today society views juveniles, in the words Atkins
used respecting the mentally retarded, as “categorically less culpable
than the average criminal,” 536 U. S., at 316. The evidence of such
consensus is similar, and in some respects parallel, to the evidence in
Atkins: 30 States prohibit the juvenile death penalty, including 12 that
have rejected it altogether and 18 that maintain it but, by express provi-
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sion or judicial interpretation, exclude juveniles from its reach. More-
over, even in the 20 States without a formal prohibition, the execution
of juveniles is infrequent. Although, by contrast to Atkins, the rate of
change in reducing the incidence of the juvenile death penalty, or in
taking specific steps to abolish it, has been less dramatic, the difference
between this case and Atkins in that respect is counterbalanced by the
consistent direction of the change toward abolition. Indeed, the slower
pace here may be explained by the simple fact that the impropriety of
executing juveniles between 16 and 18 years old gained wide recogni-
tion earlier than the impropriety of executing the mentally retarded.
Pp. 564–567.

(2) Rejection of the imposition of the death penalty on juvenile of-
fenders under 18 is required by the Eighth Amendment. Capital pun-
ishment must be limited to those offenders who commit “a narrow
category of the most serious crimes” and whose extreme culpability
makes them “the most deserving of execution.” Atkins, supra, at 319.
Three general differences between juveniles under 18 and adults demon-
strate that juvenile offenders cannot with reliability be classified among
the worst offenders. Juveniles’ susceptibility to immature and irre-
sponsible behavior means “their irresponsible conduct is not as morally
reprehensible as that of an adult.” Thompson v. Oklahoma, 487 U. S.
815, 835. Their own vulnerability and comparative lack of control over
their immediate surroundings mean juveniles have a greater claim than
adults to be forgiven for failing to escape negative influences in their
whole environment. See Stanford, supra, at 395. The reality that ju-
veniles still struggle to define their identity means it is less supportable
to conclude that even a heinous crime committed by a juvenile is evi-
dence of irretrievably depraved character. The Thompson plurality
recognized the import of these characteristics with respect to juveniles
under 16. 487 U. S., at 833–838. The same reasoning applies to all
juvenile offenders under 18. Once juveniles’ diminished culpability is
recognized, it is evident that neither of the two penological justifications
for the death penalty—retribution and deterrence of capital crimes by
prospective offenders, e. g., Atkins, supra, at 319—provides adequate
justification for imposing that penalty on juveniles. Although the
Court cannot deny or overlook the brutal crimes too many juvenile of-
fenders have committed, it disagrees with petitioner’s contention that,
given the Court’s own insistence on individualized consideration in capi-
tal sentencing, it is arbitrary and unnecessary to adopt a categorical
rule barring imposition of the death penalty on an offender under 18.
An unacceptable likelihood exists that the brutality or cold-blooded na-
ture of any particular crime would overpower mitigating arguments
based on youth as a matter of course, even where the juvenile offender’s
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objective immaturity, vulnerability, and lack of true depravity should
require a sentence less severe than death. When a juvenile commits a
heinous crime, the State can exact forfeiture of some of the most basic
liberties, but the State cannot extinguish his life and his potential to
attain a mature understanding of his own humanity. While drawing
the line at 18 is subject to the objections always raised against categori-
cal rules, that is the point where society draws the line for many pur-
poses between childhood and adulthood and the age at which the line for
death eligibility ought to rest. Stanford should be deemed no longer
controlling on this issue. Pp. 568–575.

(c) The overwhelming weight of international opinion against the ju-
venile death penalty is not controlling here, but provides respected and
significant confirmation for the Court’s determination that the penalty
is disproportionate punishment for offenders under 18. See, e. g.,
Thompson, supra, at 830–831, and n. 31. The United States is the only
country in the world that continues to give official sanction to the juve-
nile penalty. It does not lessen fidelity to the Constitution or pride
in its origins to acknowledge that the express affirmation of certain
fundamental rights by other nations and peoples underscores the cen-
trality of those same rights within our own heritage of freedom.
Pp. 575–578.

112 S. W. 3d 397, affirmed.

Kennedy, J., delivered the opinion of the Court, in which Stevens,
Souter, Ginsburg, and Breyer, JJ., joined. Stevens, J., filed a concur-
ring opinion, in which Ginsburg, J., joined, post, p. 587. O’Connor, J.,
filed a dissenting opinion, post, p. 587. Scalia, J., filed a dissenting opin-
ion, in which Rehnquist, C. J., and Thomas, J., joined, post, p. 607.

James R. Layton, State Solicitor of Missouri, argued the
cause for petitioner. With him on the briefs were Jeremiah
W. (Jay) Nixon, Attorney General, and Stephen D. Hawke
and Evan J. Buchheim, Assistant Attorneys General.

Seth P. Waxman argued the cause for respondent. With
him on the brief were David W. Ogden and Jennifer Hern-
don, by appointment of the Court, 541 U. S. 1040.*

*A brief of amici curiae urging reversal was filed for the State of Ala-
bama et al. by Troy King, Attorney General of Alabama, Kevin C. New-
som, Solicitor General, and A. Vernon Barnett IV, Deputy Solicitor Gen-
eral, and by the Attorneys General for their respective States as follows:
M. Jane Brady of Delaware, W. A. Drew Edmondson of Oklahoma, Greg
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Justice Kennedy delivered the opinion of the Court.

This case requires us to address, for the second time in a
decade and a half, whether it is permissible under the Eighth
and Fourteenth Amendments to the Constitution of the
United States to execute a juvenile offender who was older

Abbott of Texas, Mark L. Shurtleff of Utah, and Jerry W. Kilgore of
Virginia.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Eliot Spitzer, Attorney General of New York, Caitlin J.
Halligan, Solicitor General, Daniel Smirlock, Deputy Solicitor General,
and Jean Lin and Julie Loughran, Assistant Solicitors General, and by
the Attorneys General for their respective States as follows: Thomas J.
Miller of Iowa, Phill Kline of Kansas, J. Joseph Curran, Jr., of Maryland,
Mike Hatch of Minnesota, Patricia A. Madrid of New Mexico, Hardy
Myers of Oregon, and Darrell V. McGraw, Jr., of West Virginia; for the
American Bar Association by Dennis W. Archer, Amy R. Sabrin, and Mat-
thew W. S. Estes; for the American Psychological Association et al. by
Drew S. Days III, Beth S. Brinkmann, Sherri N. Blount, Timothy C.
Lambert, Nathalie F. P. Gilfoyle, and Lindsay Childress-Beatty; for the
Coalition for Juvenile Justice by Joseph D. Tydings; for the Constitution
Project by Laurie Webb Daniel and Virginia E. Sloan; for the Human
Rights Committee of the Bar of England and Wales et al. by Michael
Bochenek, Audrey J. Anderson, William H. Johnson, and Thomas H.
Speedy Rice; for the Juvenile Law Center et al. by Marsha L. Levick,
Lourdes M. Rosado, Steven A. Drizin, Barbara Bennett Woodhouse, Mi-
chael C. Small, and Jeffrey P. Kehne; for the Missouri Ban Youth Execu-
tions Coalition by Joseph W. Luby; for the NAACP Legal Defense and
Educational Fund, Inc., et al. by Theodore M. Shaw, Norman J. Chachkin,
Miriam Gohara, Christina A. Swarns, Steven R. Shapiro, and Diann Y.
Rust-Tierney; for the United States Conference of Catholic Bishops et al.
by Mark E. Chopko and Michael F. Moses; and for Former U. S. Diplomats
Morton Abramowitz et al. by Harold Hongju Koh, Donald Francis Dono-
van, and Stephen B. Bright.

Briefs of amici curiae were filed for the European Union et al. by Rich-
ard J. Wilson; for the American Medical Association et al. by Joseph T.
McLaughlin, E. Joshua Rosenkranz, and Stephane M. Clare; for the Jus-
tice for All Alliance by Dan Cutrer; for Murder Victims’ Families for Rec-
onciliation by Kate Lowenstein; for the National Legal Aid and Defender
Association by Michael Mello; and for President James Earl Carter, Jr.,
et al. by Thomas F. Geraghty.
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than 15 but younger than 18 when he committed a capital
crime. In Stanford v. Kentucky, 492 U. S. 361 (1989), a di-
vided Court rejected the proposition that the Constitution
bars capital punishment for juvenile offenders in this age
group. We reconsider the question.

I

At the age of 17, when he was still a junior in high school,
Christopher Simmons, the respondent here, committed mur-
der. About nine months later, after he had turned 18, he
was tried and sentenced to death. There is little doubt that
Simmons was the instigator of the crime. Before its com-
mission Simmons said he wanted to murder someone. In
chilling, callous terms he talked about his plan, discussing it
for the most part with two friends, Charles Benjamin and
John Tessmer, then aged 15 and 16 respectively. Simmons
proposed to commit burglary and murder by breaking and
entering, tying up a victim, and throwing the victim off a
bridge. Simmons assured his friends they could “get away
with it” because they were minors.

The three met at about 2 a.m. on the night of the murder,
but Tessmer left before the other two set out. (The State
later charged Tessmer with conspiracy, but dropped the
charge in exchange for his testimony against Simmons.)
Simmons and Benjamin entered the home of the victim, Shir-
ley Crook, after reaching through an open window and un-
locking the back door. Simmons turned on a hallway light.
Awakened, Mrs. Crook called out, “Who’s there?” In re-
sponse Simmons entered Mrs. Crook’s bedroom, where he
recognized her from a previous car accident involving them
both. Simmons later admitted this confirmed his resolve
to murder her.

Using duct tape to cover her eyes and mouth and bind her
hands, the two perpetrators put Mrs. Crook in her minivan
and drove to a state park. They reinforced the bindings,
covered her head with a towel, and walked her to a rail-
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road trestle spanning the Meramec River. There they tied
her hands and feet together with electrical wire, wrapped
her whole face in duct tape and threw her from the bridge,
drowning her in the waters below.

By the afternoon of September 9, Steven Crook had re-
turned home from an overnight trip, found his bedroom in
disarray, and reported his wife missing. On the same after-
noon fishermen recovered the victim’s body from the river.
Simmons, meanwhile, was bragging about the killing, telling
friends he had killed a woman “because the bitch seen my
face.”

The next day, after receiving information of Simmons’
involvement, police arrested him at his high school and took
him to the police station in Fenton, Missouri. They read
him his Miranda rights. Simmons waived his right to an
attorney and agreed to answer questions. After less than
two hours of interrogation, Simmons confessed to the murder
and agreed to perform a videotaped reenactment at the
crime scene.

The State charged Simmons with burglary, kidnaping,
stealing, and murder in the first degree. As Simmons was
17 at the time of the crime, he was outside the criminal juris-
diction of Missouri’s juvenile court system. See Mo. Rev.
Stat. §§ 211.021 (2000) and 211.031 (Supp. 2003). He was
tried as an adult. At trial the State introduced Simmons’
confession and the videotaped reenactment of the crime,
along with testimony that Simmons discussed the crime in
advance and bragged about it later. The defense called no
witnesses in the guilt phase. The jury having returned a
verdict of murder, the trial proceeded to the penalty phase.

The State sought the death penalty. As aggravating fac-
tors, the State submitted that the murder was committed for
the purpose of receiving money; was committed for the pur-
pose of avoiding, interfering with, or preventing lawful ar-
rest of the defendant; and involved depravity of mind and
was outrageously and wantonly vile, horrible, and inhuman.
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The State called Shirley Crook’s husband, daughter, and two
sisters, who presented moving evidence of the devastation
her death had brought to their lives.

In mitigation Simmons’ attorneys first called an officer of
the Missouri juvenile justice system, who testified that Sim-
mons had no prior convictions and that no previous charges
had been filed against him. Simmons’ mother, father, two
younger half brothers, a neighbor, and a friend took the
stand to tell the jurors of the close relationships they had
formed with Simmons and to plead for mercy on his behalf.
Simmons’ mother, in particular, testified to the responsibility
Simmons demonstrated in taking care of his two younger
half brothers and of his grandmother and to his capacity to
show love for them.

During closing arguments, both the prosecutor and de-
fense counsel addressed Simmons’ age, which the trial judge
had instructed the jurors they could consider as a mitigating
factor. Defense counsel reminded the jurors that juveniles
of Simmons’ age cannot drink, serve on juries, or even see
certain movies, because “the legislatures have wisely de-
cided that individuals of a certain age aren’t responsible
enough.” Defense counsel argued that Simmons’ age should
make “a huge difference to [the jurors] in deciding just ex-
actly what sort of punishment to make.” In rebuttal, the
prosecutor gave the following response: “Age, he says.
Think about age. Seventeen years old. Isn’t that scary?
Doesn’t that scare you? Mitigating? Quite the contrary I
submit. Quite the contrary.”

The jury recommended the death penalty after finding the
State had proved each of the three aggravating factors sub-
mitted to it. Accepting the jury’s recommendation, the trial
judge imposed the death penalty.

Simmons obtained new counsel, who moved in the trial
court to set aside the conviction and sentence. One argu-
ment was that Simmons had received ineffective assistance
at trial. To support this contention, the new counsel called
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as witnesses Simmons’ trial attorney, Simmons’ friends and
neighbors, and clinical psychologists who had evaluated him.

Part of the submission was that Simmons was “very imma-
ture,” “very impulsive,” and “very susceptible to being ma-
nipulated or influenced.” The experts testified about Sim-
mons’ background including a difficult home environment and
dramatic changes in behavior, accompanied by poor school
performance in adolescence. Simmons was absent from
home for long periods, spending time using alcohol and drugs
with other teenagers or young adults. The contention by
Simmons’ postconviction counsel was that these matters
should have been established in the sentencing proceeding.

The trial court found no constitutional violation by reason
of ineffective assistance of counsel and denied the motion for
postconviction relief. In a consolidated appeal from Sim-
mons’ conviction and sentence, and from the denial of post-
conviction relief, the Missouri Supreme Court affirmed.
State v. Simmons, 944 S. W. 2d 165, 169 (en banc), cert. de-
nied, 522 U. S. 953 (1997). The federal courts denied Sim-
mons’ petition for a writ of habeas corpus. Simmons v.
Bowersox, 235 F. 3d 1124, 1127 (CA8), cert. denied, 534 U. S.
924 (2001).

After these proceedings in Simmons’ case had run their
course, this Court held that the Eighth and Fourteenth
Amendments prohibit the execution of a mentally retarded
person. Atkins v. Virginia, 536 U. S. 304 (2002). Simmons
filed a new petition for state postconviction relief, arguing
that the reasoning of Atkins established that the Constitu-
tion prohibits the execution of a juvenile who was under 18
when the crime was committed.

The Missouri Supreme Court agreed. State ex rel. Sim-
mons v. Roper, 112 S. W. 3d 397 (2003) (en banc). It held
that since Stanford,

“a national consensus has developed against the execu-
tion of juvenile offenders, as demonstrated by the fact
that eighteen states now bar such executions for juve-
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niles, that twelve other states bar executions altogether,
that no state has lowered its age of execution below 18
since Stanford, that five states have legislatively or by
case law raised or established the minimum age at 18,
and that the imposition of the juvenile death penalty has
become truly unusual over the last decade.” 112 S. W.
3d, at 399.

On this reasoning it set aside Simmons’ death sentence and
resentenced him to “life imprisonment without eligibility for
probation, parole, or release except by act of the Governor.”
Id., at 413.

We granted certiorari, 540 U. S. 1160 (2004), and now
affirm.

II

The Eighth Amendment provides: “Excessive bail shall
not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.” The provision is applicable
to the States through the Fourteenth Amendment. Fur-
man v. Georgia, 408 U. S. 238, 239 (1972) (per curiam); Rob-
inson v. California, 370 U. S. 660, 666–667 (1962); Louisiana
ex rel. Francis v. Resweber, 329 U. S. 459, 463 (1947) (plural-
ity opinion). As the Court explained in Atkins, the Eighth
Amendment guarantees individuals the right not to be sub-
jected to excessive sanctions. The right flows from the
basic “ ‘precept of justice that punishment for crime should
be graduated and proportioned to [the] offense.’ ” 536 U. S.,
at 311 (quoting Weems v. United States, 217 U. S. 349, 367
(1910)). By protecting even those convicted of heinous
crimes, the Eighth Amendment reaffirms the duty of the
government to respect the dignity of all persons.

The prohibition against “cruel and unusual punishments,”
like other expansive language in the Constitution, must be
interpreted according to its text, by considering history, tra-
dition, and precedent, and with due regard for its purpose
and function in the constitutional design. To implement this
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framework we have established the propriety and affirmed
the necessity of referring to “the evolving standards of de-
cency that mark the progress of a maturing society” to deter-
mine which punishments are so disproportionate as to be
cruel and unusual. Trop v. Dulles, 356 U. S. 86, 100–101
(1958) (plurality opinion).

In Thompson v. Oklahoma, 487 U. S. 815 (1988), a plurality
of the Court determined that our standards of decency do
not permit the execution of any offender under the age of 16
at the time of the crime. Id., at 818–838 (opinion of Ste-
vens, J., joined by Brennan, Marshall, and Blackmun, JJ.).
The plurality opinion explained that no death penalty State
that had given express consideration to a minimum age for
the death penalty had set the age lower than 16. Id., at
826–829. The plurality also observed that “[t]he conclusion
that it would offend civilized standards of decency to execute
a person who was less than 16 years old at the time of his
or her offense is consistent with the views that have been
expressed by respected professional organizations, by other
nations that share our Anglo-American heritage, and by the
leading members of the Western European community.”
Id., at 830. The opinion further noted that juries imposed
the death penalty on offenders under 16 with exceeding rar-
ity; the last execution of an offender for a crime committed
under the age of 16 had been carried out in 1948, 40 years
prior. Id., at 832–833.

Bringing its independent judgment to bear on the permis-
sibility of the death penalty for a 15-year-old offender, the
Thompson plurality stressed that “[t]he reasons why juve-
niles are not trusted with the privileges and responsibilities
of an adult also explain why their irresponsible conduct is
not as morally reprehensible as that of an adult.” Id., at
835. According to the plurality, the lesser culpability of of-
fenders under 16 made the death penalty inappropriate as a
form of retribution, while the low likelihood that offenders
under 16 engaged in “the kind of cost-benefit analysis that
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attaches any weight to the possibility of execution” made the
death penalty ineffective as a means of deterrence. Id., at
836–838. With Justice O’Connor concurring in the judg-
ment on narrower grounds, id., at 848–859, the Court set
aside the death sentence that had been imposed on the 15-
year-old offender.

The next year, in Stanford v. Kentucky, 492 U. S. 361
(1989), the Court, over a dissenting opinion joined by four
Justices, referred to contemporary standards of decency in
this country and concluded the Eighth and Fourteenth
Amendments did not proscribe the execution of juvenile of-
fenders over 15 but under 18. The Court noted that 22 of
the 37 death penalty States permitted the death penalty for
16-year-old offenders, and, among these 37 States, 25 permit-
ted it for 17-year-old offenders. These numbers, in the
Court’s view, indicated there was no national consensus “suf-
ficient to label a particular punishment cruel and unusual.”
Id., at 370–371. A plurality of the Court also “emphatically
reject[ed]” the suggestion that the Court should bring its
own judgment to bear on the acceptability of the juvenile
death penalty. Id., at 377–378 (opinion of Scalia, J., joined
by Rehnquist, C. J., and White and Kennedy, JJ.); see also
id., at 382 (O’Connor, J., concurring in part and concurring
in judgment) (criticizing the plurality’s refusal “to judge
whether the ‘ “nexus between the punishment imposed and
the defendant’s blameworthiness” ’ is proportional”).

The same day the Court decided Stanford, it held that the
Eighth Amendment did not mandate a categorical exemption
from the death penalty for the mentally retarded. Penry v.
Lynaugh, 492 U. S. 302 (1989). In reaching this conclusion
it stressed that only two States had enacted laws banning
the imposition of the death penalty on a mentally retarded
person convicted of a capital offense. Id., at 334. Accord-
ing to the Court, “the two state statutes prohibiting execu-
tion of the mentally retarded, even when added to the 14
States that have rejected capital punishment completely,
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[did] not provide sufficient evidence at present of a national
consensus.” Ibid.

Three Terms ago the subject was reconsidered in Atkins.
We held that standards of decency have evolved since Penry
and now demonstrate that the execution of the mentally re-
tarded is cruel and unusual punishment. The Court noted
objective indicia of society’s standards, as expressed in legis-
lative enactments and state practice with respect to execu-
tions of the mentally retarded. When Atkins was decided
only a minority of States permitted the practice, and even in
those States it was rare. 536 U. S., at 314–315. On the
basis of these indicia the Court determined that executing
mentally retarded offenders “has become truly unusual, and
it is fair to say that a national consensus has developed
against it.” Id., at 316.

The inquiry into our society’s evolving standards of de-
cency did not end there. The Atkins Court neither repeated
nor relied upon the statement in Stanford that the Court’s
independent judgment has no bearing on the acceptability
of a particular punishment under the Eighth Amendment.
Instead we returned to the rule, established in decisions pre-
dating Stanford, that “ ‘the Constitution contemplates that
in the end our own judgment will be brought to bear on the
question of the acceptability of the death penalty under the
Eighth Amendment.’ ” 536 U. S., at 312 (quoting Coker v.
Georgia, 433 U. S. 584, 597 (1977) (plurality opinion)). Men-
tal retardation, the Court said, diminishes personal culpabil-
ity even if the offender can distinguish right from wrong.
536 U. S., at 318. The impairments of mentally retarded of-
fenders make it less defensible to impose the death penalty
as retribution for past crimes and less likely that the death
penalty will have a real deterrent effect. Id., at 319–320.
Based on these considerations and on the finding of national
consensus against executing the mentally retarded, the
Court ruled that the death penalty constitutes an excessive
sanction for the entire category of mentally retarded offend-
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ers, and that the Eighth Amendment “ ‘places a substantive
restriction on the State’s power to take the life’ of a mentally
retarded offender.” Id., at 321 (quoting Ford v. Wainwright,
477 U. S. 399, 405 (1986)).

Just as the Atkins Court reconsidered the issue decided in
Penry, we now reconsider the issue decided in Stanford.
The beginning point is a review of objective indicia of con-
sensus, as expressed in particular by the enactments of legis-
latures that have addressed the question. These data give
us essential instruction. We then must determine, in the
exercise of our own independent judgment, whether the
death penalty is a disproportionate punishment for juveniles.

III
A

The evidence of national consensus against the death pen-
alty for juveniles is similar, and in some respects parallel, to
the evidence Atkins held sufficient to demonstrate a national
consensus against the death penalty for the mentally re-
tarded. When Atkins was decided, 30 States prohibited the
death penalty for the mentally retarded. This number com-
prised 12 that had abandoned the death penalty altogether,
and 18 that maintained it but excluded the mentally retarded
from its reach. 536 U. S., at 313–315. By a similar calcula-
tion in this case, 30 States prohibit the juvenile death pen-
alty, comprising 12 that have rejected the death penalty alto-
gether and 18 that maintain it but, by express provision or
judicial interpretation, exclude juveniles from its reach.
See Appendix A, infra. Atkins emphasized that even in the
20 States without formal prohibition, the practice of execut-
ing the mentally retarded was infrequent. Since Penry,
only five States had executed offenders known to have an IQ
under 70. 536 U. S., at 316. In the present case, too, even
in the 20 States without a formal prohibition on executing
juveniles, the practice is infrequent. Since Stanford, six
States have executed prisoners for crimes committed as ju-
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veniles. In the past 10 years, only three have done so: Okla-
homa, Texas, and Virginia. See V. Streib, The Juvenile
Death Penalty Today: Death Sentences and Executions for
Juvenile Crimes, January 1, 1973–December 31, 2004, No. 76,
p. 4 (2005), available at http://www.law.onu.edu/faculty/streib/
documents/JuvDeathDec2004.pdf (last updated Jan. 31, 2005)
(as visited Feb. 25, 2005, and available in Clerk of Court’s
case file). In December 2003 the Governor of Kentucky de-
cided to spare the life of Kevin Stanford, and commuted his
sentence to one of life imprisonment without parole, with the
declaration that “ ‘[w]e ought not be executing people who,
legally, were children.’ ” Lexington Herald Leader, Dec. 9,
2003, p. B3, 2003 WL 65043346. By this act the Governor
ensured Kentucky would not add itself to the list of States
that have executed juveniles within the last 10 years even
by the execution of the very defendant whose death sentence
the Court had upheld in Stanford v. Kentucky.

There is, to be sure, at least one difference between the
evidence of consensus in Atkins and in this case. Impres-
sive in Atkins was the rate of abolition of the death penalty
for the mentally retarded. Sixteen States that permitted
the execution of the mentally retarded at the time of Penry
had prohibited the practice by the time we heard Atkins.
By contrast, the rate of change in reducing the incidence of
the juvenile death penalty, or in taking specific steps to abol-
ish it, has been slower. Five States that allowed the juve-
nile death penalty at the time of Stanford have abandoned
it in the intervening 15 years—four through legislative en-
actments and one through judicial decision. Streib, supra,
at 5, 7; State v. Furman, 122 Wash. 2d 440, 858 P. 2d 1092
(1993) (en banc).

Though less dramatic than the change from Penry to At-
kins (“telling,” to borrow the word Atkins used to describe
this difference, 536 U. S., at 315, n. 18), we still consider the
change from Stanford to this case to be significant. As
noted in Atkins, with respect to the States that had aban-
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doned the death penalty for the mentally retarded since
Penry, “[i]t is not so much the number of these States that
is significant, but the consistency of the direction of change.”
536 U. S., at 315. In particular we found it significant that,
in the wake of Penry, no State that had already prohibited
the execution of the mentally retarded had passed legislation
to reinstate the penalty. 536 U. S., at 315–316. The num-
ber of States that have abandoned capital punishment for
juvenile offenders since Stanford is smaller than the number
of States that abandoned capital punishment for the mentally
retarded after Penry; yet we think the same consistency of
direction of change has been demonstrated. Since Stanford,
no State that previously prohibited capital punishment for
juveniles has reinstated it. This fact, coupled with the
trend toward abolition of the juvenile death penalty, carries
special force in light of the general popularity of anticrime
legislation, Atkins, supra, at 315, and in light of the particu-
lar trend in recent years toward cracking down on juvenile
crime in other respects, see H. Snyder & M. Sickmund, Na-
tional Center for Juvenile Justice, Juvenile Offenders and
Victims: 1999 National Report 89, 133 (Sept. 1999); Scott &
Grisso, The Evolution of Adolescence: A Developmental Per-
spective on Juvenile Justice Reform, 88 J. Crim. L. & C. 137,
148 (1997). Any difference between this case and Atkins
with respect to the pace of abolition is thus counterbalanced
by the consistent direction of the change.

The slower pace of abolition of the juvenile death penalty
over the past 15 years, moreover, may have a simple explana-
tion. When we heard Penry, only two death penalty States
had already prohibited the execution of the mentally re-
tarded. When we heard Stanford, by contrast, 12 death
penalty States had already prohibited the execution of any
juvenile under 18, and 15 had prohibited the execution of any
juvenile under 17. If anything, this shows that the impro-
priety of executing juveniles between 16 and 18 years of age
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gained wide recognition earlier than the impropriety of exe-
cuting the mentally retarded. In the words of the Missouri
Supreme Court: “It would be the ultimate in irony if the
very fact that the inappropriateness of the death penalty for
juveniles was broadly recognized sooner than it was recog-
nized for the mentally retarded were to become a reason to
continue the execution of juveniles now that the execution of
the mentally retarded has been barred.” 112 S. W. 3d, at
408, n. 10.

Petitioner cannot show national consensus in favor of capi-
tal punishment for juveniles but still resists the conclusion
that any consensus exists against it. Petitioner supports
this position with, in particular, the observation that when
the Senate ratified the International Covenant on Civil and
Political Rights (ICCPR), Dec. 19, 1966, 999 U. N. T. S. 171
(entered into force Mar. 23, 1976), it did so subject to the
President’s proposed reservation regarding Article 6(5) of
that treaty, which prohibits capital punishment for juveniles.
Brief for Petitioner 27. This reservation at best provides
only faint support for petitioner’s argument. First, the res-
ervation was passed in 1992; since then, five States have
abandoned capital punishment for juveniles. Second, Con-
gress considered the issue when enacting the Federal Death
Penalty Act in 1994, and determined that the death penalty
should not extend to juveniles. See 18 U. S. C. § 3591. The
reservation to Article 6(5) of the ICCPR provides minimal
evidence that there is not now a national consensus against
juvenile executions.

As in Atkins, the objective indicia of consensus in this
case—the rejection of the juvenile death penalty in the ma-
jority of States; the infrequency of its use even where it re-
mains on the books; and the consistency in the trend toward
abolition of the practice—provide sufficient evidence that
today our society views juveniles, in the words Atkins used
respecting the mentally retarded, as “categorically less cul-
pable than the average criminal.” 536 U. S., at 316.
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B

A majority of States have rejected the imposition of the
death penalty on juvenile offenders under 18, and we now
hold this is required by the Eighth Amendment.

Because the death penalty is the most severe punishment,
the Eighth Amendment applies to it with special force.
Thompson, 487 U. S., at 856 (O’Connor, J., concurring in
judgment). Capital punishment must be limited to those of-
fenders who commit “a narrow category of the most serious
crimes” and whose extreme culpability makes them “the
most deserving of execution.” Atkins, supra, at 319. This
principle is implemented throughout the capital sentencing
process. States must give narrow and precise definition to
the aggravating factors that can result in a capital sentence.
Godfrey v. Georgia, 446 U. S. 420, 428–429 (1980) (plurality
opinion). In any capital case a defendant has wide latitude
to raise as a mitigating factor “any aspect of [his or her]
character or record and any of the circumstances of the of-
fense that the defendant proffers as a basis for a sentence
less than death.” Lockett v. Ohio, 438 U. S. 586, 604 (1978)
(plurality opinion); Eddings v. Oklahoma, 455 U. S. 104, 110–
112 (1982); see also Johnson v. Texas, 509 U. S. 350, 359–362
(1993) (summarizing the Court’s jurisprudence after Fur-
man v. Georgia, 408 U. S. 238 (1972) (per curiam), with re-
spect to a sentencer’s consideration of aggravating and miti-
gating factors). There are a number of crimes that beyond
question are severe in absolute terms, yet the death penalty
may not be imposed for their commission. Coker v. Georgia,
433 U. S. 584 (1977) (rape of an adult woman); Enmund v.
Florida, 458 U. S. 782 (1982) (felony murder where defendant
did not kill, attempt to kill, or intend to kill). The death
penalty may not be imposed on certain classes of offenders,
such as juveniles under 16, the insane, and the mentally re-
tarded, no matter how heinous the crime. Thompson v.
Oklahoma, supra; Ford v. Wainwright, 477 U. S. 399 (1986);
Atkins, supra. These rules vindicate the underlying princi-
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ple that the death penalty is reserved for a narrow category
of crimes and offenders.

Three general differences between juveniles under 18 and
adults demonstrate that juvenile offenders cannot with relia-
bility be classified among the worst offenders. First, as any
parent knows and as the scientific and sociological studies
respondent and his amici cite tend to confirm, “[a] lack of
maturity and an underdeveloped sense of responsibility are
found in youth more often than in adults and are more under-
standable among the young. These qualities often result in
impetuous and ill-considered actions and decisions.” John-
son, supra, at 367; see also Eddings, supra, at 115–116
(“Even the normal 16-year-old customarily lacks the matu-
rity of an adult”). It has been noted that “adolescents are
overrepresented statistically in virtually every category of
reckless behavior.” Arnett, Reckless Behavior in Adoles-
cence: A Developmental Perspective, 12 Developmental Rev.
339 (1992). In recognition of the comparative immaturity
and irresponsibility of juveniles, almost every State prohibits
those under 18 years of age from voting, serving on juries,
or marrying without parental consent. See Appendixes
B–D, infra.

The second area of difference is that juveniles are more
vulnerable or susceptible to negative influences and outside
pressures, including peer pressure. Eddings, supra, at 115
(“[Y]outh is more than a chronological fact. It is a time and
condition of life when a person may be most susceptible to
influence and to psychological damage”). This is explained
in part by the prevailing circumstance that juveniles have
less control, or less experience with control, over their own
environment. See Steinberg & Scott, Less Guilty by Rea-
son of Adolescence: Developmental Immaturity, Diminished
Responsibility, and the Juvenile Death Penalty, 58 Am. Psy-
chologist 1009, 1014 (2003) (hereinafter Steinberg & Scott)
(“[A]s legal minors, [juveniles] lack the freedom that adults
have to extricate themselves from a criminogenic setting”).
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The third broad difference is that the character of a juve-
nile is not as well formed as that of an adult. The personal-
ity traits of juveniles are more transitory, less fixed. See
generally E. Erikson, Identity: Youth and Crisis (1968).

These differences render suspect any conclusion that a ju-
venile falls among the worst offenders. The susceptibility
of juveniles to immature and irresponsible behavior means
“their irresponsible conduct is not as morally reprehensible
as that of an adult.” Thompson, supra, at 835 (plurality
opinion). Their own vulnerability and comparative lack of
control over their immediate surroundings mean juveniles
have a greater claim than adults to be forgiven for failing to
escape negative influences in their whole environment. See
Stanford, 492 U. S., at 395 (Brennan, J., dissenting). The re-
ality that juveniles still struggle to define their identity
means it is less supportable to conclude that even a heinous
crime committed by a juvenile is evidence of irretrievably
depraved character. From a moral standpoint it would be
misguided to equate the failings of a minor with those of an
adult, for a greater possibility exists that a minor’s character
deficiencies will be reformed. Indeed, “[t]he relevance of
youth as a mitigating factor derives from the fact that the
signature qualities of youth are transient; as individuals ma-
ture, the impetuousness and recklessness that may dominate
in younger years can subside.” Johnson, supra, at 368; see
also Steinberg & Scott 1014 (“For most teens, [risky or anti-
social] behaviors are fleeting; they cease with maturity as
individual identity becomes settled. Only a relatively small
proportion of adolescents who experiment in risky or illegal
activities develop entrenched patterns of problem behavior
that persist into adulthood”).

In Thompson, a plurality of the Court recognized the im-
port of these characteristics with respect to juveniles under
16, and relied on them to hold that the Eighth Amendment
prohibited the imposition of the death penalty on juveniles
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below that age. 487 U. S., at 833–838. We conclude the
same reasoning applies to all juvenile offenders under 18.

Once the diminished culpability of juveniles is recognized,
it is evident that the penological justifications for the death
penalty apply to them with lesser force than to adults. We
have held there are two distinct social purposes served by
the death penalty: “ ‘retribution and deterrence of capital
crimes by prospective offenders.’ ” Atkins, 536 U. S., at 319
(quoting Gregg v. Georgia, 428 U. S. 153, 183 (1976) ( joint
opinion of Stewart, Powell, and Stevens, JJ.)). As for ret-
ribution, we remarked in Atkins that “[i]f the culpability of
the average murderer is insufficient to justify the most ex-
treme sanction available to the State, the lesser culpability
of the mentally retarded offender surely does not merit that
form of retribution.” 536 U. S., at 319. The same conclu-
sions follow from the lesser culpability of the juvenile of-
fender. Whether viewed as an attempt to express the com-
munity’s moral outrage or as an attempt to right the balance
for the wrong to the victim, the case for retribution is not as
strong with a minor as with an adult. Retribution is not
proportional if the law’s most severe penalty is imposed on
one whose culpability or blameworthiness is diminished, to a
substantial degree, by reason of youth and immaturity.

As for deterrence, it is unclear whether the death penalty
has a significant or even measurable deterrent effect on juve-
niles, as counsel for petitioner acknowledged at oral argu-
ment. Tr. of Oral Arg. 48. In general we leave to legisla-
tures the assessment of the efficacy of various criminal
penalty schemes, see Harmelin v. Michigan, 501 U. S. 957,
998–999 (1991) (Kennedy, J., concurring in part and concur-
ring in judgment). Here, however, the absence of evidence
of deterrent effect is of special concern because the same
characteristics that render juveniles less culpable than
adults suggest as well that juveniles will be less susceptible
to deterrence. In particular, as the plurality observed in
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Thompson, “[t]he likelihood that the teenage offender has
made the kind of cost-benefit analysis that attaches any
weight to the possibility of execution is so remote as to be
virtually nonexistent.” 487 U. S., at 837. To the extent the
juvenile death penalty might have residual deterrent effect,
it is worth noting that the punishment of life imprisonment
without the possibility of parole is itself a severe sanction, in
particular for a young person.

In concluding that neither retribution nor deterrence pro-
vides adequate justification for imposing the death penalty
on juvenile offenders, we cannot deny or overlook the brutal
crimes too many juvenile offenders have committed. See
Brief for Alabama et al. as Amici Curiae. Certainly it can
be argued, although we by no means concede the point, that
a rare case might arise in which a juvenile offender has suf-
ficient psychological maturity, and at the same time demon-
strates sufficient depravity, to merit a sentence of death.
Indeed, this possibility is the linchpin of one contention
pressed by petitioner and his amici. They assert that even
assuming the truth of the observations we have made about
juveniles’ diminished culpability in general, jurors nonethe-
less should be allowed to consider mitigating arguments re-
lated to youth on a case-by-case basis, and in some cases to
impose the death penalty if justified. A central feature of
death penalty sentencing is a particular assessment of the
circumstances of the crime and the characteristics of the of-
fender. The system is designed to consider both aggravat-
ing and mitigating circumstances, including youth, in every
case. Given this Court’s own insistence on individualized
consideration, petitioner maintains that it is both arbitrary
and unnecessary to adopt a categorical rule barring impo-
sition of the death penalty on any offender under 18 years
of age.

We disagree. The differences between juvenile and adult
offenders are too marked and well understood to risk allow-
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ing a youthful person to receive the death penalty despite
insufficient culpability. An unacceptable likelihood exists
that the brutality or cold-blooded nature of any particular
crime would overpower mitigating arguments based on
youth as a matter of course, even where the juvenile offend-
er’s objective immaturity, vulnerability, and lack of true de-
pravity should require a sentence less severe than death. In
some cases a defendant’s youth may even be counted against
him. In this very case, as we noted above, the prosecutor
argued Simmons’ youth was aggravating rather than miti-
gating. Supra, at 558. While this sort of overreaching
could be corrected by a particular rule to ensure that the
mitigating force of youth is not overlooked, that would not
address our larger concerns.

It is difficult even for expert psychologists to differentiate
between the juvenile offender whose crime reflects unfortu-
nate yet transient immaturity, and the rare juvenile offender
whose crime reflects irreparable corruption. See Stein-
berg & Scott 1014–1016. As we understand it, this difficulty
underlies the rule forbidding psychiatrists from diagnosing
any patient under 18 as having antisocial personality dis-
order, a disorder also referred to as psychopathy or sociopa-
thy, and which is characterized by callousness, cynicism, and
contempt for the feelings, rights, and suffering of others.
American Psychiatric Association, Diagnostic and Statistical
Manual of Mental Disorders 701–706 (4th ed. text rev. 2000);
see also Steinberg & Scott 1015. If trained psychiatrists
with the advantage of clinical testing and observation re-
frain, despite diagnostic expertise, from assessing any juve-
nile under 18 as having antisocial personality disorder, we
conclude that States should refrain from asking jurors to
issue a far graver condemnation—that a juvenile offender
merits the death penalty. When a juvenile offender com-
mits a heinous crime, the State can exact forfeiture of some
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of the most basic liberties, but the State cannot extinguish
his life and his potential to attain a mature understanding of
his own humanity.

Drawing the line at 18 years of age is subject, of course, to
the objections always raised against categorical rules. The
qualities that distinguish juveniles from adults do not disap-
pear when an individual turns 18. By the same token, some
under 18 have already attained a level of maturity some
adults will never reach. For the reasons we have discussed,
however, a line must be drawn. The plurality opinion in
Thompson drew the line at 16. In the intervening years the
Thompson plurality’s conclusion that offenders under 16 may
not be executed has not been challenged. The logic of
Thompson extends to those who are under 18. The age of
18 is the point where society draws the line for many pur-
poses between childhood and adulthood. It is, we conclude,
the age at which the line for death eligibility ought to rest.

These considerations mean Stanford v. Kentucky should
be deemed no longer controlling on this issue. To the extent
Stanford was based on review of the objective indicia of con-
sensus that obtained in 1989, 492 U. S., at 370–371, it suffices
to note that those indicia have changed. Supra, at 564–567.
It should be observed, furthermore, that the Stanford Court
should have considered those States that had abandoned the
death penalty altogether as part of the consensus against the
juvenile death penalty, 492 U. S., at 370, n. 2; a State’s deci-
sion to bar the death penalty altogether of necessity demon-
strates a judgment that the death penalty is inappropriate
for all offenders, including juveniles. Last, to the extent
Stanford was based on a rejection of the idea that this Court
is required to bring its independent judgment to bear on the
proportionality of the death penalty for a particular class of
crimes or offenders, id., at 377–378 (plurality opinion), it suf-
fices to note that this rejection was inconsistent with prior
Eighth Amendment decisions, Thompson, 487 U. S., at 833–
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838 (plurality opinion); Enmund, 458 U. S., at 797; Coker, 433
U. S., at 597 (plurality opinion). It is also inconsistent with
the premises of our recent decision in Atkins. 536 U. S., at
312–313, 317–321.

In holding that the death penalty cannot be imposed upon
juvenile offenders, we take into account the circumstance
that some States have relied on Stanford in seeking the
death penalty against juvenile offenders. This considera-
tion, however, does not outweigh our conclusion that Stan-
ford should no longer control in those few pending cases or
in those yet to arise.

IV

Our determination that the death penalty is disproportion-
ate punishment for offenders under 18 finds confirmation in
the stark reality that the United States is the only country
in the world that continues to give official sanction to the
juvenile death penalty. This reality does not become con-
trolling, for the task of interpreting the Eighth Amendment
remains our responsibility. Yet at least from the time of the
Court’s decision in Trop, the Court has referred to the laws
of other countries and to international authorities as instruc-
tive for its interpretation of the Eighth Amendment’s prohi-
bition of “cruel and unusual punishments.” 356 U. S., at
102–103 (plurality opinion) (“The civilized nations of the
world are in virtual unanimity that statelessness is not to be
imposed as punishment for crime”); see also Atkins, supra,
at 317, n. 21 (recognizing that “within the world community,
the imposition of the death penalty for crimes committed
by mentally retarded offenders is overwhelmingly disap-
proved”); Thompson, supra, at 830–831, and n. 31 (plurality
opinion) (noting the abolition of the juvenile death penalty
“by other nations that share our Anglo-American heritage,
and by the leading members of the Western European com-
munity,” and observing that “[w]e have previously recog-
nized the relevance of the views of the international commu-
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nity in determining whether a punishment is cruel and un-
usual”); Enmund, supra, at 796–797, n. 22 (observing that
“the doctrine of felony murder has been abolished in Eng-
land and India, severely restricted in Canada and a number
of other Commonwealth countries, and is unknown in conti-
nental Europe”); Coker, supra, at 596, n. 10 (plurality opin-
ion) (“It is . . . not irrelevant here that out of 60 major nations
in the world surveyed in 1965, only 3 retained the death pen-
alty for rape where death did not ensue”).

As respondent and a number of amici emphasize, Article
37 of the United Nations Convention on the Rights of the
Child, which every country in the world has ratified save for
the United States and Somalia, contains an express prohibi-
tion on capital punishment for crimes committed by juveniles
under 18. United Nations Convention on the Rights of the
Child, Art. 37, Nov. 20, 1989, 1577 U. N. T. S. 3, 28 I. L. M.
1448, 1468–1470 (entered into force Sept. 2, 1990); Brief for
Respondent 48; Brief for European Union et al. as Amici
Curiae 12–13; Brief for President James Earl Carter, Jr.,
et al. as Amici Curiae 9; Brief for Former U. S. Diplomats
Morton Abramowitz et al. as Amici Curiae 7; Brief for
Human Rights Committee of the Bar of England and Wales
et al. as Amici Curiae 13–14. No ratifying country has en-
tered a reservation to the provision prohibiting the execu-
tion of juvenile offenders. Parallel prohibitions are con-
tained in other significant international covenants. See
ICCPR, Art. 6(5), 999 U. N. T. S., at 175 (prohibiting capital
punishment for anyone under 18 at the time of offense)
(signed and ratified by the United States subject to a reser-
vation regarding Article 6(5), as noted, supra, at 567); Amer-
ican Convention on Human Rights: Pact of San José, Costa
Rica, Art. 4(5), Nov. 22, 1969, 1144 U. N. T. S. 146 (entered
into force July 19, 1978) (same); African Charter on the
Rights and Welfare of the Child, Art. 5(3), OAU Doc. CAB/
LEG/ 24.9/49 (1990) (entered into force Nov. 29, 1999) (same).
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Respondent and his amici have submitted, and petitioner
does not contest, that only seven countries other than the
United States have executed juvenile offenders since 1990:
Iran, Pakistan, Saudi Arabia, Yemen, Nigeria, the Demo-
cratic Republic of Congo, and China. Since then each of
these countries has either abolished capital punishment for
juveniles or made public disavowal of the practice. Brief for
Respondent 49–50. In sum, it is fair to say that the United
States now stands alone in a world that has turned its face
against the juvenile death penalty.

Though the international covenants prohibiting the juve-
nile death penalty are of more recent date, it is instructive
to note that the United Kingdom abolished the juvenile death
penalty before these covenants came into being. The
United Kingdom’s experience bears particular relevance
here in light of the historic ties between our countries and
in light of the Eighth Amendment’s own origins. The
Amendment was modeled on a parallel provision in the Eng-
lish Declaration of Rights of 1689, which provided: “[E]xces-
sive Bail ought not to be required nor excessive Fines im-
posed; nor cruel and unusual Punishments inflicted.” 1 W. &
M., ch. 2, § 10, in 3 Eng. Stat. at Large 441 (1770); see also
Trop, supra, at 100 (plurality opinion). As of now, the
United Kingdom has abolished the death penalty in its en-
tirety; but, decades before it took this step, it recognized the
disproportionate nature of the juvenile death penalty; and it
abolished that penalty as a separate matter. In 1930 an of-
ficial committee recommended that the minimum age for exe-
cution be raised to 21. House of Commons Report from the
Select Committee on Capital Punishment (1930), 193, p. 44.
Parliament then enacted the Children and Young Person’s
Act of 1933, 23 Geo. 5, ch. 12, which prevented execution
of those aged 18 at the date of the sentence. And in 1948,
Parliament enacted the Criminal Justice Act, 11 & 12 Geo. 6,
ch. 58, prohibiting the execution of any person under 18 at
the time of the offense. In the 56 years that have passed
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since the United Kingdom abolished the juvenile death pen-
alty, the weight of authority against it there, and in the inter-
national community, has become well established.

It is proper that we acknowledge the overwhelming
weight of international opinion against the juvenile death
penalty, resting in large part on the understanding that the
instability and emotional imbalance of young people may
often be a factor in the crime. See Brief for Human Rights
Committee of the Bar of England and Wales et al. as Amici
Curiae 10–11. The opinion of the world community, while
not controlling our outcome, does provide respected and sig-
nificant confirmation for our own conclusions.

Over time, from one generation to the next, the Constitu-
tion has come to earn the high respect and even, as Madison
dared to hope, the veneration of the American people. See
The Federalist No. 49, p. 314 (C. Rossiter ed. 1961). The
document sets forth, and rests upon, innovative principles
original to the American experience, such as federalism; a
proven balance in political mechanisms through separation of
powers; specific guarantees for the accused in criminal cases;
and broad provisions to secure individual freedom and pre-
serve human dignity. These doctrines and guarantees are
central to the American experience and remain essential to
our present-day self-definition and national identity. Not
the least of the reasons we honor the Constitution, then, is
because we know it to be our own. It does not lessen our
fidelity to the Constitution or our pride in its origins to ac-
knowledge that the express affirmation of certain fundamen-
tal rights by other nations and peoples simply underscores
the centrality of those same rights within our own heritage
of freedom.

* * *

The Eighth and Fourteenth Amendments forbid imposi-
tion of the death penalty on offenders who were under the
age of 18 when their crimes were committed. The judgment
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of the Missouri Supreme Court setting aside the sentence of
death imposed upon Christopher Simmons is affirmed.

It is so ordered.

APPENDIX A TO OPINION OF THE COURT

I. STATES THAT PERMIT THE IMPOSITION OF THE DEATH
PENALTY ON JUVENILES

Alabama Ala. Code § 13A–6–2(c) (West 2004) (no express mini-
mum age)

Arizona Ariz. Rev. Stat. Ann. § 13–703(A) (West Supp. 2004)
(same)

Arkansas Ark. Code Ann. § 5–4–615 (Michie 1997) (same)
Delaware Del. Code Ann., Tit. 11 (Lexis 1995) (same)
Florida Fla. Stat. § 985.225(1) (2003) (same)
Georgia Ga. Code Ann. § 17–9–3 (Lexis 2004) (same)
Idaho Idaho Code § 18–4004 (Michie 2004) (same)
Kentucky Ky. Rev. Stat. Ann. § 640.040(1) (Lexis 1999) (minimum

age of 16)
Louisiana La. Stat. Ann. § 14:30(C) (West Supp. 2005) (no express

minimum age)
Mississippi Miss. Code Ann. § 97–3–21 (Lexis 2000) (same)
Missouri Mo. Rev. Stat. Ann. § 565.020 (2000) (minimum age of

16)
Nevada Nev. Rev. Stat. § 176.025 (2003) (minimum age of 16)
New Hampshire N. H. Rev. Stat. Ann. § 630:1(V) (West 1996) (minimum

age of 17)
North Carolina N. C. Gen. Stat. § 14–17 (Lexis 2003) (minimum age of

17, except that those under 17 who commit murder
while serving a prison sentence for a previous murder
may receive the death penalty)

Oklahoma Okla. Stat. Ann., Tit. 21, § 701.10 (West 2002) (no ex-
press minimum age)

Pennsylvania 18 Pa. Cons. Stat. § 1102 (2002) (same)
South Carolina S. C. Code Ann. § 16–3–20 (West Supp. 2004 and main

ed.) (same)
Texas Tex. Penal Code Ann. § 8.07(c) (West Supp. 2004–2005)

(minimum age of 17)
Utah Utah Code Ann. § 76–3–206(1) (Lexis 2003) (no express

minimum age)
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Virginia Va. Code Ann. § 18.2–10(a) (Lexis 2004) (minimum age
of 16)

II. STATES THAT RETAIN THE DEATH PENALTY, BUT SET
THE MINIMUM AGE AT 18

California Cal. Penal Code Ann. § 190.5 (West 1999)
Colorado Colo. Rev. Stat. § 18–1.4–102(1)(a) (Lexis 2004)
Connecticut Conn. Gen. Stat. § 53a–46a(h) (2005)
Illinois Ill. Comp. Stat., ch. 720, § 5/9–1(b) (West Supp. 2003)
Indiana Ind. Code Ann. § 35–50–2–3 (2004)
Kansas Kan. Stat. Ann. § 21–4622 (1995)
Maryland Md. Crim. Law Code Ann. § 2–202(b)(2)(i) (Lexis 2002)
Montana Mont. Code Ann. § 45–5–102 (2003)
Nebraska Neb. Rev. Stat. § 28–105.01(1) (Supp. 2004)
New Jersey N. J. Stat. Ann. § 2C:11–3(g) (West Supp. 2003)
New Mexico N. M. Stat. Ann. § 31–18–14(A) (2000)
New York N. Y. Penal Law Ann. § 125.27 (West 2004)
Ohio Ohio Rev. Code Ann. § 2929.02(A) (Lexis 2003)
Oregon Ore. Rev. Stat. §§ 161.620, 137.707(2) (2003)
South Dakota S. D. Codified Laws § 23A–27A–42 (West 2004)
Tennessee Tenn. Code Ann. § 37–1–134(a)(1) (1996)
Washington Minimum age of 18 established by judicial decision.

State v. Furman, 122 Wash. 2d 440, 858 P. 2d 1092
(1993)

Wyoming Wyo. Stat. § 6–2–101(b) (Lexis Supp. 2004)

* * *

During the past year, decisions by the highest courts of Kansas and New
York invalidated provisions in those States’ death penalty statutes. State
v. Marsh, 278 Kan. 520, 102 P. 3d 445 (2004) (invalidating provision that
required imposition of the death penalty if aggravating and mitigating
circumstances were found to be in equal balance); People v. LaValle, 3
N. Y. 3d 88, 817 N. E. 2d 341 (2004) (invalidating mandatory requirement
to instruct the jury that, in the case of jury deadlock as to the appropriate
sentence in a capital case, the defendant would receive a sentence of life
imprisonment with parole eligibility after serving a minimum of 20 to 25
years). Due to these decisions, it would appear that in these States the
death penalty remains on the books, but that as a practical matter it might
not be imposed on anyone until there is a change of course in these deci-
sions, or until the respective state legislatures remedy the problems the
courts have identified. Marsh, supra, at 524–526, 544–546, 102 P. 3d, at
452, 464; LaValle, supra, at 99, 817 N. E. 2d, at 344.
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III. STATES WITHOUT THE DEATH PENALTY

Alaska
Hawaii
Iowa
Maine
Massachusetts
Michigan
Minnesota
North Dakota
Rhode Island
Vermont
West Virginia
Wisconsin

APPENDIX B TO OPINION OF THE COURT

STATE STATUTES ESTABLISHING A MINIMUM AGE TO VOTE

STATE AGE STATUTE
Alabama 18 Ala. Const., Amdt. No. 579
Alaska 18 Alaska Const., Art. V, § 1; Alaska Stat. § 15–

05.010 (Lexis 2004)
Arizona 18 Ariz. Const., Art. VII, § 2; Ariz. Rev. Stat. § 16–

101 (West 2001)
Arkansas 18 Ark. Code Ann. § 9–25–101 (Lexis 2002)
California 18 Cal. Const., Art. 2, § 2
Colorado 18 Colo. Rev. Stat. § 1–2–101 (Lexis 2004)
Connecticut 18 Conn. Const., Art. 6, § 1; Conn. Gen. Stat. § 9–12

(2005)
Delaware 18 Del. Code Ann., Tit. 15, § 1701 (Michie Supp.

2004)
District of 18 D. C. Code § 1–1001.02(2)(B) (West Supp. 2004)
Columbia
Florida 18 Fla. Stat. ch. 97.041 (2003)
Georgia 18 Ga. Const., Art. 2, § 1, ¶ 2; Ga. Code Ann. § 21–

2–216 (Lexis 2003)
Hawaii Haw. Const., Art. II, § 1; Haw. Rev. Stat. § 11–12

(1995)
Idaho 18 Idaho Code § 34–402 (Michie 2001)
Illinois 18 Ill. Const., Art. III, § 1; Ill. Comp. Stat., ch. 10,

§ 5/3–1 (West 2002)
Indiana 18 Ind. Code Ann. § 3–7–13–1 (2004)
Iowa 18 Iowa Code § 48A.5 (2003)
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Kansas 18 Kan. Const., Art. 5, § 1
Kentucky 18 Ky. Const. § 145
Louisiana 18 La. Const., Art. I, § 10; La. Rev. Stat. Ann.

§ 18:101 (West 2004)
Maine 18 Me. Const., Art. II, § 1 (West Supp. 2004); Me.

Rev. Stat. Ann., Tit. 21–A, §§ 111, 111–A (West
1993 and Supp. 2004)

Maryland 18 Md. Elec. Law Code Ann. § 3–102 (Lexis 2002)
Massachusetts 18 Mass. Gen. Laws Ann., ch. 51, § 1 (West Supp.

2005)
Michigan 18 Mich. Comp. Laws Ann. § 168.492 (West 1989)
Minnesota 18 Minn. Stat. § 201.014(1)(a) (2004)
Mississippi 18 Miss. Const., Art. 12, § 241
Missouri 18 Mo. Const., Art. VIII, § 2
Montana 18 Mont. Const., Art. IV, § 2; Mont. Code Ann.

§ 13–1–111 (2003)
Nebraska 18 Neb. Const., Art. VI, § 1; Neb. Rev. Stat. § 32–

110 (2004)
Nevada 18 Nev. Rev. Stat. § 293.485 (2003)
New 18 N. H. Const., Pt. 1, Art. 11
Hampshire
New Jersey 18 N. J. Const., Art. II, § 1, ¶ 3
New Mexico 18 [no provision other than U. S. Const., Amdt.

XXVI]
New York 18 N. Y. Elec. Law Ann. § 5–102 (West 1998)
North 18 N. C. Gen. Stat. Ann. § 163–55 (Lexis 2003)
Carolina
North Dakota 18 N. D. Const., Art. II, § 1
Ohio 18 Ohio Const., Art. V, § 1; Ohio Rev. Code Ann.

§ 3503.01 (Anderson 1996)
Oklahoma 18 Okla. Const., Art. III, § 1
Oregon 18 Ore. Const., Art. II, § 2
Pennsylvania 18 25 Pa. Cons. Stat. Ann. § 2811 (1994)
Rhode Island 18 R. I. Gen. Laws § 17–1–3 (Lexis 2003)
South 18 S. C. Code Ann. § 7–5–610 (West Supp. 2004)
Carolina
South Dakota 18 S. D. Const., Art. VII, § 2; S. D. Codified Laws

Ann. § 12–3–1 (West 2004)
Tennessee 18 Tenn. Code Ann. § 2–2–102 (2003)
Texas 18 Tex. Elec. Code Ann. § 11.002 (West 2003)
Utah 18 Utah Const., Art. IV, § 2; Utah Code Ann.

§ 20A–2–101 (Lexis 2003)
Vermont 18 Vt. Stat. Ann., Tit. 17, § 2121 (Lexis 2002)
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Virginia 18 Va. Const., Art. II, § 1
Washington 18 Wash. Const., Art. VI, § 1
West Virginia 18 W. Va. Code § 3–1–3 (Lexis 2002)
Wisconsin 18 Wis. Const., Art. III, § 1; Wis. Stat. § 6.02 (West

2004)
Wyoming 18 Wyo. Stat. Ann. §§ 22–1–102, 22–3–102 (Lexis

Supp. 2004)

* * *

The Twenty-Sixth Amendment to the Constitution of the United States
provides that “[t]he right of citizens of the United States, who are eighteen
years of age or older, to vote shall not be denied or abridged by the United
States or by any State on account of age.”

APPENDIX C TO OPINION OF THE COURT

STATE STATUTES ESTABLISHING A MINIMUM AGE FOR
JURY SERVICE

STATE AGE STATUTE
Alabama 19 Ala. Code § 12–16–60(a)(1) (West 1995)
Alaska 18 Alaska Stat. § 09.20.010(a)(3) (Lexis 2004)
Arizona 18 Ariz. Rev. Stat. § 21–301(D) (West 2002)
Arkansas 18 Ark. Code Ann. §§ 16–31–101, 16–32–302 (Lexis

Supp. 2003)
California 18 Cal. Civ. Proc. § 203(a)(2) (West Supp. 2005)
Colorado 18 Colo. Rev. Stat. § 13–71–105(2)(a) (Lexis 2004)
Connecticut 18 Conn. Gen. Stat. § 51–217(a) (2005)
Delaware 18 Del. Code Ann., Tit. 10, § 4509(b)(2) (Michie

1999)
District of 18 D. C. Code § 11–1906(b)(1)(C) (West 2001)
Columbia
Florida 18 Fla. Stat. § 40.01 (2003)
Georgia 18 Ga. Code Ann. §§ 15–12–60, 15–12–163 (Lexis

2001)
Hawaii 18 Haw. Rev. Stat. § 612–4(a)(1) (Supp. 2004)
Idaho 18 Idaho Code § 2–209(2)(a) (Michie 2004)
Illinois 18 Ill. Comp. Stat., ch. 705, § 305/2 (West 2002)
Indiana 18 Ind. Code § 33–28–4–8 (2004)
Iowa 18 Iowa Code § 607A.4(1)(a) (2003)
Kansas 18 Kan. Stat. Ann. § 43–156 (2000) ( jurors must be

qualified to be electors); Kan. Const., Art. 5, § 1
(person must be 18 to be qualified elector)
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Kentucky 18 Ky. Rev. Stat. Ann. § 29A.080(2)(a) (Lexis Supp.
2004)

Louisiana 18 La. Code Crim. Proc. Ann., Art. 401(A)(2)
(West 2003)

Maine 18 Me. Rev. Stat. Ann., Tit. 14, § 1211 (West 1980)
Maryland 18 Md. Cts. & Jud. Proc. Code Ann. § 8–104 (Lexis

2002)
Massachusetts 18 Mass. Gen. Laws Ann., ch. 234, § 1 (West 2000)

( jurors must be qualified to vote); ch. 51, § 1
(West Supp. 2005) (person must be 18 to vote)

Michigan 18 Mich. Comp. Laws Ann. § 600.1307a(1)(a) (West
Supp. 2004)

Minnesota 18 Minn. Dist. Ct. Rule 808(b)(2) (2004)
Mississippi 21 Miss. Code Ann. § 13–5–1 (Lexis 2002)
Missouri 21 Mo. Rev. Stat. § 494.425(1) (2000)
Montana 18 Mont. Code Ann. § 3–15–301 (2003)
Nebraska 19 Neb. Rev. Stat. § 25–1601 (Supp. 2004)
Nevada 18 Nev. Rev. Stat. § 6.010 (2003) ( juror must be

qualified elector); § 293.485 (person must be 18
to vote)

New 18 N. H. Rev. Stat. Ann. § 500–A:7–a(I) (Lexis
Hampshire Supp. 2004)
New Jersey 18 N. J. Stat. Ann. § 2B:20–1(a) (West 2004

Pamphlet)
New Mexico 18 N. M. Stat. Ann. § 38–5–1 (1998)
New York 18 N. Y. Jud. Law Ann. § 510(2) (West 2003)
North 18 N. C. Gen. Stat. Ann. § 9–3 (Lexis 2003)
Carolina
North Dakota 18 N. D. Cent. Code § 27–09.1–08(2)(b) (Lexis

Supp. 2003)
Ohio 18 Ohio Rev. Code Ann. § 2313.42 (Anderson 2001)
Oklahoma 18 Okla. Stat. Ann., Tit. 38, § 28 (West Supp. 2005)
Rhode Island 18 R. I. Gen. Laws § 9–9–1.1(a)(2) (Lexis Supp.

2005)
South 18 S. C. Code Ann. § 14–7–130 (West Supp. 2004)
Carolina
South Dakota 18 S. D. Codified Laws § 16–13–10 (2004)
Tennessee 18 Tenn. Code Ann. § 22–1–101 (1994)
Texas 18 Tex. Govt. Code Ann. § 62.102(1) (West 1998)
Utah 18 Utah Code Ann. § 78–46–7(1)(b) (Lexis 2002)
Vermont 18 Vt. Stat. Ann., Tit. 4, § 962(a)(1) (Lexis 1999)

( jurors must have attained age of majority);
Tit. 1, § 173 (Lexis 2003) (age of majority is 18)
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Virginia 18 Va. Code Ann. § 8.01–337 (Lexis 2000)
Washington 18 Wash. Rev. Code Ann. § 2.36.070 (West 2004)
West Virginia 18 W. Va. Code § 52–1–8(b)(1) (Lexis 2000)
Wisconsin 18 Wis. Stat. § 756.02 (West 2001)
Wyoming 18 Wyo. Stat. Ann. § 1–11–101 (Lexis 2003) ( jurors

must be adults); § 14–1–101 (person becomes an
adult at 18)

APPENDIX D TO OPINION OF THE COURT

STATE STATUTES ESTABLISHING A MINIMUM AGE FOR MAR-
RIAGE WITHOUT PARENTAL OR JUDICIAL CONSENT

STATE AGE STATUTE
Alabama 18 Ala. Code § 30–1–5 (West Supp. 2004)
Alaska 18 Alaska Stat. §§ 25.05.011, 25.05.171 (Lexis 2004)
Arizona 18 Ariz. Rev. Stat. Ann. § 25–102 (West Supp.

2004)
Arkansas 18 Ark. Code Ann. §§ 9–11–102, 9–11–208 (Lexis

2002)
California 18 Cal. Fam. Code Ann. § 301 (West 2004)
Colorado 18 Colo. Rev. Stat. Ann. § 14–2–106 (Lexis 2004)
Connecticut 18 Conn. Gen. Stat. § 46b–30 (2005)
Delaware 18 Del. Code Ann., Tit. 13, § 123 (Lexis 1999)
District of 18 D. C. Code § 46–411 (West 2001)
Columbia
Florida 18 Fla. Stat. §§ 741.04, 741.0405 (2003)
Georgia 16 Ga. Code Ann. §§ 19–3–2, 19–3–37 (Lexis 2004)

(those under 18 must obtain parental consent
unless female applicant is pregnant or both ap-
plicants are parents of a living child, in which
case minimum age to marry without consent is
16)

Hawaii 18 Haw. Rev. Stat. § 572–2 (1993)
Idaho 18 Idaho Code § 32–202 (Michie 1996)
Illinois 18 Ill. Comp. Stat., ch. 750, § 5/203 (West 2002)
Indiana 18 Ind. Code Ann. §§ 31–11–1–4, 31–11–1–5, 31–11–

2–1, 31–11–2–3 (2004)
Iowa 18 Iowa Code § 595.2 (2003)
Kansas 18 Kan. Stat. Ann. § 23–106 (Supp. 2003)
Kentucky 18 Ky. Rev. Stat. Ann. §§ 402.020, 402.210 (Lexis

1999)
Louisiana 18 La. Children’s Code Ann., Arts. 1545, 1547

(West 2004) (minors may not marry without
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consent); La. Civ. Code Ann., Art. 29 (West
1999) (age of majority is 18)

Maine 18 Me. Rev. Stat. Ann., Tit. 19–A, § 652 (West 1998
and Supp. 2004)

Maryland 16 Md. Fam. Law Code Ann. § 2–301 (Lexis 2004)
(those under 18 must obtain parental consent
unless female applicant can present proof of
pregnancy or a child, in which case minimum
age to marry without consent is 16)

Massachusetts 18 Mass. Gen. Laws Ann., ch. 207, §§ 7, 24, 25
(West 1998)

Michigan 18 Mich. Comp. Laws Ann. § 551.103 (West 2005)
Minnesota 18 Minn. Stat. § 517.02 (2004)
Mississippi 15/17 Miss. Code Ann. § 93–1–5 (Lexis 2004) (female

applicants must be 15; male applicants must be
17)

Missouri 18 Mo. Rev. Stat. § 451.090 (2000)
Montana 18 Mont. Code Ann. §§ 40–1–202, 40–1–213 (2003)
Nebraska 19 Neb. Rev. Stat. § 42–105 (2004) (minors must

have parental consent to marry); § 43–2101 (de-
fining “minor” as a person under 19)

Nevada 18 Nev. Rev. Stat. § 122.020 (2003)
New 18 N. H. Rev. Stat. Ann. § 457:5 (West 1992)
Hampshire
New Jersey 18 N. J. Stat. Ann. § 37:1–6 (West 2002)
New Mexico 18 N. M. Stat. Ann. § 40–1–6 (1999)
New York 18 N. Y. Dom. Rel. Law Ann. § 15 (West Supp.

2005)
North 18 N. C. Gen. Stat. Ann. § 51–2 (Lexis 2003)
Carolina
North Dakota 18 N. D. Cent. Code § 14–03–02 (Lexis 2004)
Ohio 18 Ohio Rev. Code Ann. § 3101.01 (2003)
Oklahoma 18 Okla. Stat. Ann., Tit. 43, § 3 (West Supp. 2005)
Oregon 18 Ore. Rev. Stat. § 106.060 (2003)
Pennsylvania 18 23 Pa. Cons. Stat. § 1304 (1997)
Rhode Island 18 R. I. Gen. Laws § 15–2–11 (Supp. 2004)
South 18 S. C. Code Ann. § 20–1–250 (West Supp. 2004)
Carolina
South Dakota 18 S. D. Codified Laws § 25–1–9 (West 2004)
Tennessee 18 Tenn. Code Ann. § 36–3–106 (1996)
Texas 18 Tex. Fam. Code Ann. §§ 2.101–2.103 (West 1998)
Utah 18 Utah Code Ann. § 30–1–9 (Lexis Supp. 2004)
Vermont 18 Vt. Stat. Ann., Tit. 18, § 5142 (Lexis 2000)



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

587Cite as: 543 U. S. 551 (2005)

O’Connor, J., dissenting

Virginia 18 Va. Code Ann. §§ 20–45.1, 20–48, 20–49 (Lexis
2004)

Washington 18 Wash. Rev. Code Ann. § 26.04.210 (West 2005)
West Virginia 18 W. Va. Code § 48–2–301 (Lexis 2004)
Wisconsin 18 Wis. Stat. § 765.02 (2001)
Wyoming 18 Wyo. Stat. Ann. § 20–1–102 (Lexis 2003)

Justice Stevens, with whom Justice Ginsburg joins,
concurring.

Perhaps even more important than our specific holding
today is our reaffirmation of the basic principle that informs
the Court’s interpretation of the Eighth Amendment. If the
meaning of that Amendment had been frozen when it was
originally drafted, it would impose no impediment to the
execution of 7-year-old children today. See Stanford v.
Kentucky, 492 U. S. 361, 368 (1989) (describing the common
law at the time of the Amendment’s adoption). The evolv-
ing standards of decency that have driven our construction
of this critically important part of the Bill of Rights foreclose
any such reading of the Amendment. In the best tradition
of the common law, the pace of that evolution is a matter for
continuing debate; but that our understanding of the Con-
stitution does change from time to time has been settled
since John Marshall breathed life into its text. If great law-
yers of his day—Alexander Hamilton, for example—were sit-
ting with us today, I would expect them to join Justice
Kennedy’s opinion for the Court. In all events, I do so
without hesitation.

Justice O’Connor, dissenting.

The Court’s decision today establishes a categorical rule
forbidding the execution of any offender for any crime com-
mitted before his 18th birthday, no matter how deliberate,
wanton, or cruel the offense. Neither the objective evidence
of contemporary societal values, nor the Court’s moral pro-
portionality analysis, nor the two in tandem suffice to justify
this ruling.



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

588 ROPER v. SIMMONS

O’Connor, J., dissenting

Although the Court finds support for its decision in the
fact that a majority of the States now disallow capital pun-
ishment of 17-year-old offenders, it refrains from asserting
that its holding is compelled by a genuine national consensus.
Indeed, the evidence before us fails to demonstrate conclu-
sively that any such consensus has emerged in the brief
period since we upheld the constitutionality of this practice
in Stanford v. Kentucky, 492 U. S. 361 (1989).

Instead, the rule decreed by the Court rests, ultimately,
on its independent moral judgment that death is a dispropor-
tionately severe punishment for any 17-year-old offender.
I do not subscribe to this judgment. Adolescents as a class
are undoubtedly less mature, and therefore less culpable for
their misconduct, than adults. But the Court has adduced
no evidence impeaching the seemingly reasonable conclusion
reached by many state legislatures: that at least some 17-
year-old murderers are sufficiently mature to deserve the
death penalty in an appropriate case. Nor has it been
shown that capital sentencing juries are incapable of accu-
rately assessing a youthful defendant’s maturity or of giving
due weight to the mitigating characteristics associated with
youth.

On this record—and especially in light of the fact that so
little has changed since our recent decision in Stanford—I
would not substitute our judgment about the moral propriety
of capital punishment for 17-year-old murderers for the judg-
ments of the Nation’s legislatures. Rather, I would demand
a clearer showing that our society truly has set its face
against this practice before reading the Eighth Amendment
categorically to forbid it.

I
A

Let me begin by making clear that I agree with much of
the Court’s description of the general principles that guide
our Eighth Amendment jurisprudence. The Amendment
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bars not only punishments that are inherently “ ‘barbaric,’ ”
but also those that are “ ‘excessive’ in relation to the crime
committed.” Coker v. Georgia, 433 U. S. 584, 592 (1977)
(plurality opinion). A sanction is therefore beyond the
State’s authority to inflict if it makes “no measurable contri-
bution” to acceptable penal goals or is “grossly out of propor-
tion to the severity of the crime.” Ibid. The basic “precept
of justice that punishment for crime should be . . . propor-
tioned to [the] offense,” Weems v. United States, 217 U. S.
349, 367 (1910), applies with special force to the death pen-
alty. In capital cases, the Constitution demands that the
punishment be tailored both to the nature of the crime itself
and to the defendant’s “personal responsibility and moral
guilt.” Enmund v. Florida, 458 U. S. 782, 801 (1982); see
also id., at 825 (O’Connor, J., dissenting); Tison v. Arizona,
481 U. S. 137, 149 (1987); Eddings v. Oklahoma, 455 U. S. 104,
111–112 (1982).

It is by now beyond serious dispute that the Eighth
Amendment’s prohibition of “cruel and unusual punish-
ments” is not a static command. Its mandate would be little
more than a dead letter today if it barred only those sanc-
tions—like the execution of children under the age of
seven—that civilized society had already repudiated in 1791.
See ante, at 587 (Stevens, J., concurring); cf. Stanford,
supra, at 368 (discussing the common law rule at the time
the Bill of Rights was adopted). Rather, because “[t]he
basic concept underlying the Eighth Amendment is nothing
less than the dignity of man,” the Amendment “must draw
its meaning from the evolving standards of decency that
mark the progress of a maturing society.” Trop v. Dulles,
356 U. S. 86, 100–101 (1958) (plurality opinion). In discern-
ing those standards, we look to “objective factors to the max-
imum possible extent.” Coker, supra, at 592 (plurality opin-
ion). Laws enacted by the Nation’s legislatures provide the
“clearest and most reliable objective evidence of contempo-
rary values.” Penry v. Lynaugh, 492 U. S. 302, 331 (1989).
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And data reflecting the actions of sentencing juries, where
available, can also afford “ ‘a significant and reliable objective
index’ ” of societal mores. Coker, supra, at 596 (plurality
opinion) (quoting Gregg v. Georgia, 428 U. S. 153, 181 (1976)
( joint opinion of Stewart, Powell, and Stevens, JJ.)).

Although objective evidence of this nature is entitled to
great weight, it does not end our inquiry. Rather, as the
Court today reaffirms, see ante, at 563, 574–575, “the Consti-
tution contemplates that in the end our own judgment will
be brought to bear on the question of the acceptability of the
death penalty under the Eighth Amendment,” Coker, supra,
at 597 (plurality opinion). “[P]roportionality—at least as re-
gards capital punishment—not only requires an inquiry into
contemporary standards as expressed by legislators and ju-
rors, but also involves the notion that the magnitude of the
punishment imposed must be related to the degree of the
harm inflicted on the victim, as well as to the degree of
the defendant’s blameworthiness.” Enmund, supra, at 815
(O’Connor, J., dissenting). We therefore have a “constitu-
tional obligation” to judge for ourselves whether the death
penalty is excessive punishment for a particular offense or
class of offenders. See Stanford, 492 U. S., at 382 (O’Con-
nor, J., concurring in part and concurring in judgment); see
also Enmund, supra, at 797 (“[I]t is for us ultimately to
judge whether the Eighth Amendment permits imposition of
the death penalty”).

B

Twice in the last two decades, the Court has applied these
principles in deciding whether the Eighth Amendment per-
mits capital punishment of adolescent offenders. In Thomp-
son v. Oklahoma, 487 U. S. 815 (1988), a plurality of four
Justices concluded that the Eighth Amendment barred capi-
tal punishment of an offender for a crime committed before
the age of 16. I concurred in that judgment on narrower
grounds. At the time, 32 state legislatures had “definitely
concluded that no 15-year-old should be exposed to the threat
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of execution,” and no legislature had affirmatively endorsed
such a practice. Id., at 849 (O’Connor, J., concurring in
judgment). While acknowledging that a national consensus
forbidding the execution of 15-year-old offenders “very
likely” did exist, I declined to adopt that conclusion as a mat-
ter of constitutional law without clearer evidentiary support.
Ibid. Nor, in my view, could the issue be decided based on
moral proportionality arguments of the type advanced by
the Court today. Granting the premise “that adolescents
are generally less blameworthy than adults who commit sim-
ilar crimes,” I wrote, “it does not necessarily follow that all
15-year-olds are incapable of the moral culpability that would
justify the imposition of capital punishment.” Id., at 853.
Similarly, we had before us no evidence “that 15-year-olds as
a class are inherently incapable of being deterred from major
crimes by the prospect of the death penalty.” Ibid. I de-
termined instead that, in light of the strong but inconclusive
evidence of a national consensus against capital punishment
of under-16 offenders, concerns rooted in the Eighth Amend-
ment required that we apply a clear statement rule. Be-
cause the capital punishment statute in Thompson did not
specify the minimum age at which commission of a capital
crime would be punishable by death, I concluded that the
statute could not be read to authorize the death penalty for
a 15-year-old offender. Id., at 857–858.

The next year, in Stanford v. Kentucky, supra, the Court
held that the execution of 16- or 17-year-old capital murder-
ers did not violate the Eighth Amendment. I again wrote
separately, concurring in part and concurring in the judg-
ment. At that time, 25 States did not permit the execution
of under-18 offenders, including 13 that lacked the death pen-
alty altogether. See id., at 370. While noting that “[t]he
day may come when there is such general legislative rejec-
tion of the execution of 16- or 17-year-old capital murderers
that a clear national consensus can be said to have devel-
oped,” I concluded that that day had not yet arrived. Id.,
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at 381–382. I reaffirmed my view that, beyond assessing
the actions of legislatures and juries, the Court has a con-
stitutional obligation to judge for itself whether capital
punishment is a proportionate response to the defendant’s
blameworthiness. Id., at 382. Nevertheless, I concluded
that proportionality arguments similar to those endorsed by
the Court today did not justify a categorical Eighth Amend-
ment rule against capital punishment of 16- and 17-year-old
offenders. See ibid. (citing Thompson, supra, at 853–854
(O’Connor, J., concurring in judgment)).

The Court has also twice addressed the constitutionality
of capital punishment of mentally retarded offenders. In
Penry v. Lynaugh, 492 U. S. 302 (1989), decided the same
year as Stanford, we rejected the claim that the Eighth
Amendment barred the execution of the mentally retarded.
At that time, only two States specifically prohibited the prac-
tice, while 14 others did not have capital punishment at all.
492 U. S., at 334. Much had changed when we revisited the
question three Terms ago in Atkins v. Virginia, 536 U. S.
304 (2002). In Atkins, the Court reversed Penry and held
that the Eighth Amendment forbids capital punishment of
mentally retarded offenders. 536 U. S., at 321. In the 13
years between Penry and Atkins, there had been a wave of
legislation prohibiting the execution of such offenders. By
the time we heard Atkins, 30 States barred the death pen-
alty for the mentally retarded, and even among those States
theoretically permitting such punishment, very few had exe-
cuted a mentally retarded offender in recent history. 536
U. S., at 314–316. On the basis of this evidence, the Court
determined that it was “fair to say that a national consensus
ha[d] developed against” the practice. Id., at 316.

But our decision in Atkins did not rest solely on this ten-
tative conclusion. Rather, the Court’s independent moral
judgment was dispositive. The Court observed that men-
tally retarded persons suffer from major cognitive and be-
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havioral deficits, i. e., “subaverage intellectual functioning”
and “significant limitations in adaptive skills such as commu-
nication, self-care, and self-direction that became manifest
before age 18.” Id., at 318. “Because of their impairments,
[such persons] by definition . . . have diminished capacities
to understand and process information, to communicate, to
abstract from mistakes and learn from experience, to engage
in logical reasoning, to control impulses, and to understand
the reactions of others.” Ibid. We concluded that these
deficits called into serious doubt whether the execution of
mentally retarded offenders would measurably contribute to
the principal penological goals that capital punishment is in-
tended to serve—retribution and deterrence. Id., at 319–
321. Mentally retarded offenders’ impairments so diminish
their personal moral culpability that it is highly unlikely that
such offenders could ever deserve the ultimate punishment,
even in cases of capital murder. Id., at 319. And these
same impairments made it very improbable that the threat
of the death penalty would deter mentally retarded persons
from committing capital crimes. Id., at 319–320. Having
concluded that capital punishment of the mentally retarded
is inconsistent with the Eighth Amendment, the Court
“ ‘le[ft] to the State[s] the task of developing appropriate
ways to enforce the constitutional restriction upon [their] ex-
ecution of sentences.’ ” Id., at 317 (quoting Ford v. Wain-
wright, 477 U. S. 399, 416–417 (1986)).

II
A

Although the general principles that guide our Eighth
Amendment jurisprudence afford some common ground, I
part ways with the Court in applying them to the case be-
fore us. As a preliminary matter, I take issue with the
Court’s failure to reprove, or even to acknowledge, the Su-
preme Court of Missouri’s unabashed refusal to follow our
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controlling decision in Stanford. The lower court concluded
that, despite Stanford’s clear holding and historical recency,
our decision was no longer binding authority because it was
premised on what the court deemed an obsolete assessment
of contemporary values. Quite apart from the merits of the
constitutional question, this was clear error.

Because the Eighth Amendment “draw[s] its meaning
from . . . evolving standards of decency,” Trop, 356 U. S., at
101 (plurality opinion), significant changes in societal mores
over time may require us to reevaluate a prior decision.
Nevertheless, it remains “this Court’s prerogative alone to
overrule one of its precedents.” State Oil Co. v. Khan, 522
U. S. 3, 20 (1997) (emphasis added). That is so even where
subsequent decisions or factual developments may appear to
have “significantly undermined” the rationale for our earlier
holding. United States v. Hatter, 532 U. S. 557, 567 (2001);
see also State Oil Co., supra, at 20; Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U. S. 477, 484 (1989).
The Eighth Amendment provides no exception to this rule.
On the contrary, clear, predictable, and uniform constitu-
tional standards are especially desirable in this sphere. By
affirming the lower court’s judgment without so much as a
slap on the hand, today’s decision threatens to invite frequent
and disruptive reassessments of our Eighth Amendment
precedents.

B

In determining whether the juvenile death penalty com-
ports with contemporary standards of decency, our in-
quiry begins with the “clearest and most reliable objec-
tive evidence of contemporary values”—the actions of
the Nation’s legislatures. Penry, supra, at 331. As the
Court emphasizes, the overall number of jurisdictions
that currently disallow the execution of under-18 offend-
ers is the same as the number that forbade the execution
of mentally retarded offenders when Atkins was decided.
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Ante, at 564. At present, 12 States and the District of
Columbia do not have the death penalty, while an additional
18 States and the Federal Government authorize capital pun-
ishment but prohibit the execution of under-18 offenders.
See ante, at 580–581 (Appendix A). And here, as in At-
kins, only a very small fraction of the States that permit
capital punishment of offenders within the relevant class
has actually carried out such an execution in recent his-
tory: Six States have executed under-18 offenders in the 16
years since Stanford, while five States had executed men-
tally retarded offenders in the 13 years prior to Atkins. See
Atkins, 536 U. S., at 316; V. Streib, The Juvenile Death
Penalty Today: Death Sentences and Executions for Juve-
nile Crimes, January 1, 1973–December 31, 2004, No. 76,
pp. 15–23 (2005), available at http://www.law.onu.edu/faculty/
streib/documents/JuvDeathDec2004.pdf (last updated Jan.
31, 2005) (as visited Feb. 25, 2005, and available in Clerk of
Court’s case file) (hereinafter Streib). In these respects, the
objective evidence in this case is, indeed, “similar, and in
some respects parallel to,” the evidence upon which we re-
lied in Atkins. Ante, at 564.

While the similarities between the two cases are undeni-
able, the objective evidence of national consensus is margin-
ally weaker here. Most importantly, in Atkins there was
significant evidence of opposition to the execution of the
mentally retarded, but there was virtually no countervailing
evidence of affirmative legislative support for this practice.
Cf. Thompson, 487 U. S., at 849 (O’Connor, J., concurring
in judgment) (attributing significance to the fact that “no
legislature in this country has affirmatively and unequivo-
cally endorsed” capital punishment of 15-year-old offenders).
The States that permitted such executions did so only be-
cause they had not enacted any prohibitory legislation.
Here, by contrast, at least seven States have current statutes
that specifically set 16 or 17 as the minimum age at which
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commission of a capital crime can expose the offender to the
death penalty. See ante, at 579–580 (Appendix A).* Five
of these seven States presently have one or more juvenile
offenders on death row (six if respondent is included in the
count), see Streib 24–31, and four of them have executed at
least one under-18 offender in the past 15 years, see id., at
15–23. In all, there are currently over 70 juvenile offenders
on death row in 12 different States (13 including respondent).
See id., at 11, 24–31. This evidence suggests some measure
of continuing public support for the availability of the death
penalty for 17-year-old capital murderers.

Moreover, the Court in Atkins made clear that it was “not
so much the number of [States forbidding execution of the
mentally retarded] that [was] significant, but the consistency
of the direction of change.” 536 U. S., at 315. In contrast
to the trend in Atkins, the States have not moved uniformly
toward abolishing the juvenile death penalty. Instead, since
our decision in Stanford, two States have expressly reaf-
firmed their support for this practice by enacting statutes
setting 16 as the minimum age for capital punishment. See
Mo. Rev. Stat. § 565.020.2 (2000); Va. Code Ann. § 18.2–10(a)
(Lexis 2004). Furthermore, as the Court emphasized in At-
kins itself, 536 U. S., at 315, n. 18, the pace of legislative
action in this context has been considerably slower than it
was with regard to capital punishment of the mentally re-

*In 12 other States that have capital punishment, under-18 offenders
can be subject to the death penalty as a result of transfer statutes that
permit such offenders to be tried as adults for certain serious crimes.
See ante, at 579–580 (Appendix A). As I observed in Thompson v. Okla-
homa, 487 U. S. 815, 850–852 (1988) (opinion concurring in judgment):
“There are many reasons, having nothing whatsoever to do with capital
punishment, that might motivate a legislature to provide as a general mat-
ter for some [minors] to be channeled into the adult criminal justice proc-
ess.” Accordingly, while these 12 States clearly cannot be counted as op-
posing capital punishment of under-18 offenders, the fact that they permit
such punishment through this indirect mechanism does not necessarily
show affirmative and unequivocal legislative support for the practice.
See ibid.



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

597Cite as: 543 U. S. 551 (2005)

O’Connor, J., dissenting

tarded. In the 13 years between our decisions in Penry and
Atkins, no fewer than 16 States banned the execution of
mentally retarded offenders. See Atkins, supra, at 314–
315. By comparison, since our decision 16 years ago in Stan-
ford, only four States that previously permitted the execu-
tion of under-18 offenders, plus the Federal Government,
have legislatively reversed course, and one additional State’s
high court has construed the State’s death penalty statute
not to apply to under-18 offenders, see State v. Furman, 122
Wash. 2d 440, 458, 858 P. 2d 1092, 1103 (1993) (en banc). The
slower pace of change is no doubt partially attributable, as
the Court says, to the fact that 12 States had already im-
posed a minimum age of 18 when Stanford was decided.
See ante, at 566–567. Nevertheless, the extraordinary wave
of legislative action leading up to our decision in Atkins pro-
vided strong evidence that the country truly had set itself
against capital punishment of the mentally retarded. Here,
by contrast, the halting pace of change gives reason for
pause.

To the extent that the objective evidence supporting to-
day’s decision is similar to that in Atkins, this merely high-
lights the fact that such evidence is not dispositive in either
of the two cases. After all, as the Court today confirms,
ante, at 563, 574–575, the Constitution requires that “ ‘in the
end our own judgment . . . be brought to bear’ ” in deciding
whether the Eighth Amendment forbids a particular punish-
ment, Atkins, supra, at 312 (quoting Coker, 433 U. S., at 597
(plurality opinion)). This judgment is not merely a rubber
stamp on the tally of legislative and jury actions. Rather,
it is an integral part of the Eighth Amendment inquiry—and
one that is entitled to independent weight in reaching our
ultimate decision.

Here, as in Atkins, the objective evidence of a national
consensus is weaker than in most prior cases in which the
Court has struck down a particular punishment under the
Eighth Amendment. See Coker, supra, at 595–596 (plural-
ity opinion) (striking down death penalty for rape of an adult
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woman, where only one jurisdiction authorized such punish-
ment); Enmund, 458 U. S., at 792 (striking down death pen-
alty for certain crimes of aiding and abetting felony-murder,
where only eight jurisdictions authorized such punishment);
Ford v. Wainwright, 477 U. S., at 408 (striking down capital
punishment of the insane, where no jurisdiction permitted
this practice). In my view, the objective evidence of na-
tional consensus, standing alone, was insufficient to dictate
the Court’s holding in Atkins. Rather, the compelling moral
proportionality argument against capital punishment of men-
tally retarded offenders played a decisive role in persuading
the Court that the practice was inconsistent with the Eighth
Amendment. Indeed, the force of the proportionality argu-
ment in Atkins significantly bolstered the Court’s confidence
that the objective evidence in that case did, in fact, herald
the emergence of a genuine national consensus. Here, by
contrast, the proportionality argument against the juvenile
death penalty is so flawed that it can be given little, if any,
analytical weight—it proves too weak to resolve the linger-
ing ambiguities in the objective evidence of legislative con-
sensus or to justify the Court’s categorical rule.

C

Seventeen-year-old murderers must be categorically ex-
empted from capital punishment, the Court says, because
they “cannot with reliability be classified among the worst
offenders.” Ante, at 569. That conclusion is premised on
three perceived differences between “adults,” who have al-
ready reached their 18th birthdays, and “juveniles,” who
have not. See ante, at 569–570. First, juveniles lack matu-
rity and responsibility and are more reckless than adults.
Second, juveniles are more vulnerable to outside influences
because they have less control over their surroundings.
And third, a juvenile’s character is not as fully formed as
that of an adult. Based on these characteristics, the Court
determines that 17-year-old capital murderers are not as
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blameworthy as adults guilty of similar crimes; that 17-
year-olds are less likely than adults to be deterred by the
prospect of a death sentence; and that it is difficult to con-
clude that a 17-year-old who commits even the most heinous
of crimes is “irretrievably depraved.” Ante, at 570–572.
The Court suggests that “a rare case might arise in which a
juvenile offender has sufficient psychological maturity, and
at the same time demonstrates sufficient depravity, to merit
a sentence of death.” Ante, at 572. However, the Court
argues that a categorical age-based prohibition is justified as
a prophylactic rule because “[t]he differences between juve-
nile and adult offenders are too marked and well understood
to risk allowing a youthful person to receive the death pen-
alty despite insufficient culpability.” Ante, at 572–573.

It is beyond cavil that juveniles as a class are generally
less mature, less responsible, and less fully formed than
adults, and that these differences bear on juveniles’ com-
parative moral culpability. See, e. g., Johnson v. Texas, 509
U. S. 350, 367 (1993) (“There is no dispute that a defendant’s
youth is a relevant mitigating circumstance”); id., at 376
(O’Connor, J., dissenting) (“[T]he vicissitudes of youth bear
directly on the young offender’s culpability and responsibil-
ity for the crime”); Eddings, 455 U. S., at 115–116 (“Our his-
tory is replete with laws and judicial recognition that minors,
especially in their earlier years, generally are less mature
and responsible than adults”). But even accepting this
premise, the Court’s proportionality argument fails to sup-
port its categorical rule.

First, the Court adduces no evidence whatsoever in sup-
port of its sweeping conclusion, see ante, at 572, that it is
only in “rare” cases, if ever, that 17-year-old murderers are
sufficiently mature and act with sufficient depravity to war-
rant the death penalty. The fact that juveniles are gener-
ally less culpable for their misconduct than adults does not
necessarily mean that a 17-year-old murderer cannot be suf-
ficiently culpable to merit the death penalty. At most, the
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Court’s argument suggests that the average 17-year-old
murderer is not as culpable as the average adult murderer.
But an especially depraved juvenile offender may neverthe-
less be just as culpable as many adult offenders considered
bad enough to deserve the death penalty. Similarly, the fact
that the availability of the death penalty may be less likely
to deter a juvenile from committing a capital crime does not
imply that this threat cannot effectively deter some 17-year-
olds from such an act. Surely there is an age below which
no offender, no matter what his crime, can be deemed to have
the cognitive or emotional maturity necessary to warrant the
death penalty. But at least at the margins between adoles-
cence and adulthood—and especially for 17-year-olds such as
respondent—the relevant differences between “adults” and
“juveniles” appear to be a matter of degree, rather than of
kind. It follows that a legislature may reasonably conclude
that at least some 17-year-olds can act with sufficient moral
culpability, and can be sufficiently deterred by the threat of
execution, that capital punishment may be warranted in an
appropriate case.

Indeed, this appears to be just such a case. Christopher
Simmons’ murder of Shirley Crook was premeditated, wan-
ton, and cruel in the extreme. Well before he committed
this crime, Simmons declared that he wanted to kill someone.
On several occasions, he discussed with two friends (ages 15
and 16) his plan to burglarize a house and to murder the
victim by tying the victim up and pushing him from a bridge.
Simmons said they could “ ‘get away with it’ ” because they
were minors. Brief for Petitioner 3. In accord with this
plan, Simmons and his 15-year-old accomplice broke into
Mrs. Crook’s home in the middle of the night, forced her from
her bed, bound her, and drove her to a state park. There,
they walked her to a railroad trestle spanning a river, “hog-
tied” her with electrical cable, bound her face completely
with duct tape, and pushed her, still alive, from the trestle.
She drowned in the water below. Id., at 4. One can
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scarcely imagine the terror that this woman must have suf-
fered throughout the ordeal leading to her death. Whatever
can be said about the comparative moral culpability of 17-
year-olds as a general matter, Simmons’ actions unquestion-
ably reflect “ ‘a consciousness materially more “depraved”
than that of ’ . . . the average murderer.” Atkins, 536 U. S.,
at 319 (quoting Godfrey v. Georgia, 446 U. S. 420, 433 (1980)).
And Simmons’ prediction that he could murder with impu-
nity because he had not yet turned 18—though inaccurate—
suggests that he did take into account the perceived risk
of punishment in deciding whether to commit the crime.
Based on this evidence, the sentencing jury certainly had
reasonable grounds for concluding that, despite Simmons’
youth, he “ha[d] sufficient psychological maturity” when
he committed this horrific murder, and “at the same time
demonstrate[d] sufficient depravity, to merit a sentence of
death.” Ante, at 572.

The Court’s proportionality argument suffers from a sec-
ond and closely related defect: It fails to establish that the
differences in maturity between 17-year-olds and young
“adults” are both universal enough and significant enough to
justify a bright-line prophylactic rule against capital punish-
ment of the former. The Court’s analysis is premised on
differences in the aggregate between juveniles and adults,
which frequently do not hold true when comparing individu-
als. Although it may be that many 17-year-old murderers
lack sufficient maturity to deserve the death penalty, some
juvenile murderers may be quite mature. Chronological age
is not an unfailing measure of psychological development,
and common experience suggests that many 17-year-olds are
more mature than the average young “adult.” In short, the
class of offenders exempted from capital punishment by
today’s decision is too broad and too diverse to warrant a
categorical prohibition. Indeed, the age-based line drawn
by the Court is indefensibly arbitrary—it quite likely will
protect a number of offenders who are mature enough to
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deserve the death penalty and may well leave vulnerable
many who are not.

For purposes of proportionality analysis, 17-year-olds as
a class are qualitatively and materially different from the
mentally retarded. “Mentally retarded” offenders, as we
understood that category in Atkins, are defined by precisely
the characteristics which render death an excessive punish-
ment. A mentally retarded person is, “by definition,” one
whose cognitive and behavioral capacities have been proved
to fall below a certain minimum. See Atkins, 536 U. S., at
318; see also id., at 308, n. 3 (discussing characteristics of
mental retardation); id., at 317, and n. 22 (leaving to the
States the development of mechanisms to determine which
offenders fall within the class exempt from capital punish-
ment). Accordingly, for purposes of our decision in Atkins,
the mentally retarded are not merely less blameworthy for
their misconduct or less likely to be deterred by the death
penalty than others. Rather, a mentally retarded offender
is one whose demonstrated impairments make it so highly
unlikely that he is culpable enough to deserve the death pen-
alty or that he could have been deterred by the threat of
death, that execution is not a defensible punishment. There
is no such inherent or accurate fit between an offender’s
chronological age and the personal limitations which the
Court believes make capital punishment excessive for 17-
year-old murderers. Moreover, it defies common sense to
suggest that 17-year-olds as a class are somehow equivalent
to mentally retarded persons with regard to culpability or
susceptibility to deterrence. Seventeen-year-olds may, on
average, be less mature than adults, but that lesser maturity
simply cannot be equated with the major, lifelong impair-
ments suffered by the mentally retarded.

The proportionality issues raised by the Court clearly im-
plicate Eighth Amendment concerns. But these concerns
may properly be addressed not by means of an arbitrary,
categorical age-based rule, but rather through individualized
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sentencing in which juries are required to give appropriate
mitigating weight to the defendant’s immaturity, his suscep-
tibility to outside pressures, his cognizance of the conse-
quences of his actions, and so forth. In that way the consti-
tutional response can be tailored to the specific problem it is
meant to remedy. The Eighth Amendment guards against
the execution of those who are “insufficient[ly] culpab[le],”
see ante, at 573, in significant part, by requiring sentencing
that “reflect[s] a reasoned moral response to the defendant’s
background, character, and crime.” California v. Brown,
479 U. S. 538, 545 (1987) (O’Connor, J., concurring). Ac-
cordingly, the sentencer in a capital case must be permitted
to give full effect to all constitutionally relevant mitigating
evidence. See Tennard v. Dretke, 542 U. S. 274, 283–285
(2004); Lockett v. Ohio, 438 U. S. 586, 604 (1978) (plurality
opinion). A defendant’s youth or immaturity is, of course, a
paradigmatic example of such evidence. See Eddings, 455
U. S., at 115–116.

Although the prosecutor’s apparent attempt to use re-
spondent’s youth as an aggravating circumstance in this case
is troubling, that conduct was never challenged with speci-
ficity in the lower courts and is not directly at issue here.
As the Court itself suggests, such “overreaching” would best
be addressed, if at all, through a more narrowly tailored rem-
edy. See ante, at 573. The Court argues that sentencing
juries cannot accurately evaluate a youthful offender’s matu-
rity or give appropriate weight to the mitigating characteris-
tics related to youth. But, again, the Court presents no real
evidence—and the record appears to contain none—support-
ing this claim. Perhaps more importantly, the Court fails to
explain why this duty should be so different from, or so much
more difficult than, that of assessing and giving proper effect
to any other qualitative capital sentencing factor. I would
not be so quick to conclude that the constitutional safe-
guards, the sentencing juries, and the trial judges upon
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which we place so much reliance in all capital cases are inad-
equate in this narrow context.

D

I turn, finally, to the Court’s discussion of foreign and in-
ternational law. Without question, there has been a global
trend in recent years toward abolishing capital punishment
for under-18 offenders. Very few, if any, countries other
than the United States now permit this practice in law or in
fact. See ante, at 576–577. While acknowledging that the
actions and views of other countries do not dictate the out-
come of our Eighth Amendment inquiry, the Court asserts
that “the overwhelming weight of international opinion
against the juvenile death penalty . . . does provide respected
and significant confirmation for [its] own conclusions.”
Ante, at 578. Because I do not believe that a genuine na-
tional consensus against the juvenile death penalty has yet
developed, and because I do not believe the Court’s moral
proportionality argument justifies a categorical, age-based
constitutional rule, I can assign no such confirmatory role
to the international consensus described by the Court. In
short, the evidence of an international consensus does not
alter my determination that the Eighth Amendment does
not, at this time, forbid capital punishment of 17-year-old
murderers in all cases.

Nevertheless, I disagree with Justice Scalia’s conten-
tion, post, at 622–628 (dissenting opinion), that foreign and
international law have no place in our Eighth Amendment
jurisprudence. Over the course of nearly half a century, the
Court has consistently referred to foreign and international
law as relevant to its assessment of evolving standards of
decency. See Atkins, supra, at 317, n. 21; Thompson, 487
U. S., at 830–831, and n. 31 (plurality opinion); Enmund, 458
U. S., at 796–797, n. 22; Coker, 433 U. S., at 596, n. 10 (plural-
ity opinion); Trop, 356 U. S., at 102–103 (plurality opinion).
This inquiry reflects the special character of the Eighth
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Amendment, which, as the Court has long held, draws its
meaning directly from the maturing values of civilized soci-
ety. Obviously, American law is distinctive in many re-
spects, not least where the specific provisions of our Consti-
tution and the history of its exposition so dictate. Cf. post,
at 624–625 (Scalia, J., dissenting) (discussing distinctively
American rules of law related to the Fourth Amendment
and the Establishment Clause). But this Nation’s evolving
understanding of human dignity certainly is neither wholly
isolated from, nor inherently at odds with, the values prevail-
ing in other countries. On the contrary, we should not be
surprised to find congruence between domestic and interna-
tional values, especially where the international community
has reached clear agreement—expressed in international law
or in the domestic laws of individual countries—that a partic-
ular form of punishment is inconsistent with fundamental
human rights. At least, the existence of an international
consensus of this nature can serve to confirm the reasonable-
ness of a consonant and genuine American consensus. The
instant case presents no such domestic consensus, however,
and the recent emergence of an otherwise global consensus
does not alter that basic fact.

* * *

In determining whether the Eighth Amendment permits
capital punishment of a particular offense or class of offend-
ers, we must look to whether such punishment is consistent
with contemporary standards of decency. We are obligated
to weigh both the objective evidence of societal values and
our own judgment as to whether death is an excessive sanc-
tion in the context at hand. In the instant case, the objec-
tive evidence is inconclusive; standing alone, it does not dem-
onstrate that our society has repudiated capital punishment
of 17-year-old offenders in all cases. Rather, the actions of
the Nation’s legislatures suggest that, although a clear and
durable national consensus against this practice may in time
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emerge, that day has yet to arrive. By acting so soon after
our decision in Stanford, the Court both pre-empts the dem-
ocratic debate through which genuine consensus might de-
velop and simultaneously runs a considerable risk of invit-
ing lower court reassessments of our Eighth Amendment
precedents.

To be sure, the objective evidence supporting today’s deci-
sion is similar to (though marginally weaker than) the evi-
dence before the Court in Atkins. But Atkins could not
have been decided as it was based solely on such evidence.
Rather, the compelling proportionality argument against
capital punishment of the mentally retarded played a deci-
sive role in the Court’s Eighth Amendment ruling. More-
over, the constitutional rule adopted in Atkins was tailored
to this proportionality argument: It exempted from capital
punishment a defined group of offenders whose proven im-
pairments rendered it highly unlikely, and perhaps impossi-
ble, that they could act with the degree of culpability neces-
sary to deserve death. And Atkins left to the States the
development of mechanisms to determine which individual
offenders fell within this class.

In the instant case, by contrast, the moral proportionality
arguments against the juvenile death penalty fail to support
the rule the Court adopts today. There is no question that
“the chronological age of a minor is itself a relevant mitigat-
ing factor of great weight,” Eddings, 455 U. S., at 116, and
that sentencing juries must be given an opportunity care-
fully to consider a defendant’s age and maturity in deciding
whether to assess the death penalty. But the mitigating
characteristics associated with youth do not justify an abso-
lute age limit. A legislature can reasonably conclude, as
many have, that some 17-year-old murderers are mature
enough to deserve the death penalty in an appropriate case.
And nothing in the record before us suggests that sentencing
juries are so unable accurately to assess a 17-year-old de-



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

607Cite as: 543 U. S. 551 (2005)

Scalia, J., dissenting

fendant’s maturity, or so incapable of giving proper weight
to youth as a mitigating factor, that the Eighth Amendment
requires the bright-line rule imposed today. In the end, the
Court’s flawed proportionality argument simply cannot bear
the weight the Court would place upon it.

Reasonable minds can differ as to the minimum age at
which commission of a serious crime should expose the de-
fendant to the death penalty, if at all. Many jurisdictions
have abolished capital punishment altogether, while many
others have determined that even the most heinous crime, if
committed before the age of 18, should not be punishable by
death. Indeed, were my office that of a legislator, rather
than a judge, then I, too, would be inclined to support legisla-
tion setting a minimum age of 18 in this context. But a
significant number of States, including Missouri, have de-
cided to make the death penalty potentially available for 17-
year-old capital murderers such as respondent. Without a
clearer showing that a genuine national consensus forbids
the execution of such offenders, this Court should not substi-
tute its own “inevitably subjective judgment” on how best
to resolve this difficult moral question for the judgments
of the Nation’s democratically elected legislatures. See
Thompson, 487 U. S., at 854 (O’Connor, J., concurring in
judgment). I respectfully dissent.

Justice Scalia, with whom The Chief Justice and
Justice Thomas join, dissenting.

In urging approval of a constitution that gave life-tenured
judges the power to nullify laws enacted by the people’s rep-
resentatives, Alexander Hamilton assured the citizens of
New York that there was little risk in this, since “[t]he judi-
ciary . . . ha[s] neither FORCE nor WILL but merely judg-
ment.” The Federalist No. 78, p. 465 (C. Rossiter ed. 1961).
But Hamilton had in mind a traditional judiciary, “bound
down by strict rules and precedents which serve to define
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and point out their duty in every particular case that comes
before them.” Id., at 471. Bound down, indeed. What a
mockery today’s opinion makes of Hamilton’s expectation,
announcing the Court’s conclusion that the meaning of our
Constitution has changed over the past 15 years—not, mind
you, that this Court’s decision 15 years ago was wrong, but
that the Constitution has changed. The Court reaches this
implausible result by purporting to advert, not to the origi-
nal meaning of the Eighth Amendment, but to “the evolving
standards of decency,” ante, at 561 (internal quotation marks
omitted), of our national society. It then finds, on the flim-
siest of grounds, that a national consensus which could not
be perceived in our people’s laws barely 15 years ago now
solidly exists. Worse still, the Court says in so many words
that what our people’s laws say about the issue does not, in
the last analysis, matter: “[I]n the end our own judgment
will be brought to bear on the question of the acceptability
of the death penalty under the Eighth Amendment.” Ante,
at 563 (internal quotation marks omitted). The Court thus
proclaims itself sole arbiter of our Nation’s moral stand-
ards—and in the course of discharging that awesome respon-
sibility purports to take guidance from the views of foreign
courts and legislatures. Because I do not believe that the
meaning of our Eighth Amendment, any more than the
meaning of other provisions of our Constitution, should be
determined by the subjective views of five Members of this
Court and like-minded foreigners, I dissent.

I

In determining that capital punishment of offenders who
committed murder before age 18 is “cruel and unusual”
under the Eighth Amendment, the Court first considers, in
accordance with our modern (though in my view mistaken)
jurisprudence, whether there is a “national consensus,” ibid.
(internal quotation marks omitted), that laws allowing such
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executions contravene our modern “standards of decency,” 1

Trop v. Dulles, 356 U. S. 86, 101 (1958). We have held that
this determination should be based on “objective indicia that
reflect the public attitude toward a given sanction”—namely,
“statutes passed by society’s elected representatives.”
Stanford v. Kentucky, 492 U. S. 361, 370 (1989) (internal quo-
tation marks omitted). As in Atkins v. Virginia, 536 U. S.
304, 312 (2002), the Court dutifully recites this test and
claims halfheartedly that a national consensus has emerged
since our decision in Stanford, because 18 States—or 47% of
States that permit capital punishment—now have legislation
prohibiting the execution of offenders under 18, and because
all of 4 States have adopted such legislation since Stanford.
See ante, at 565.

Words have no meaning if the views of less than 50% of
death penalty States can constitute a national consensus.
See Atkins, supra, at 342–345 (Scalia, J., dissenting). Our
previous cases have required overwhelming opposition to a
challenged practice, generally over a long period of time. In
Coker v. Georgia, 433 U. S. 584, 595–596 (1977), a plurality
concluded the Eighth Amendment prohibited capital punish-
ment for rape of an adult woman where only one jurisdiction
authorized such punishment. The plurality also observed
that “[a]t no time in the last 50 years ha[d] a majority of

1 The Court ignores entirely the threshold inquiry in determining
whether a particular punishment complies with the Eighth Amendment:
whether it is one of the “modes or acts of punishment that had been consid-
ered cruel and unusual at the time that the Bill of Rights was adopted.”
Ford v. Wainwright, 477 U. S. 399, 405 (1986). As we have noted in prior
cases, the evidence is unusually clear that the Eighth Amendment was not
originally understood to prohibit capital punishment for 16- and 17-year-
old offenders. See Stanford v. Kentucky, 492 U. S. 361, 368 (1989). At
the time the Eighth Amendment was adopted, the death penalty could
theoretically be imposed for the crime of a 7-year-old, though there was a
rebuttable presumption of incapacity to commit a capital (or other) felony
until the age of 14. See ibid. (citing 4 W. Blackstone, Commentaries *23–
*24; 1 M. Hale, Pleas of the Crown 24–29 (1800)).
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States authorized death as a punishment for rape.” Id., at
593. In Ford v. Wainwright, 477 U. S. 399, 408 (1986), we
held execution of the insane unconstitutional, tracing the
roots of this prohibition to the common law and noting that
“no State in the union permits the execution of the insane.”
In Enmund v. Florida, 458 U. S. 782, 792 (1982), we invali-
dated capital punishment imposed for participation in a rob-
bery in which an accomplice committed murder, because 78%
of all death penalty States prohibited this punishment.
Even there we expressed some hesitation, because the legis-
lative judgment was “neither ‘wholly unanimous among state
legislatures,’ . . . nor as compelling as the legislative judg-
ments considered in Coker.” Id., at 793. By contrast,
agreement among 42% of death penalty States in Stanford,
which the Court appears to believe was correctly decided at
the time, ante, at 574, was insufficient to show a national
consensus. See Stanford, supra, at 372.

In an attempt to keep afloat its implausible assertion of
national consensus, the Court throws overboard a proposi-
tion well established in our Eighth Amendment jurispru-
dence. “It should be observed,” the Court says, “that the
Stanford Court should have considered those States that had
abandoned the death penalty altogether as part of the
consensus against the juvenile death penalty . . . ; a State’s
decision to bar the death penalty altogether of necessity
demonstrates a judgment that the death penalty is inappro-
priate for all offenders, including juveniles.” Ante, at 574.
The insinuation that the Court’s new method of counting con-
tradicts only “the Stanford Court” is misleading. None of
our cases dealing with an alleged constitutional limitation
upon the death penalty has counted, as States supporting a
consensus in favor of that limitation, States that have elimi-
nated the death penalty entirely. See Ford, supra, at 408,
n. 2; Enmund, supra, at 789; Coker, supra, at 594. And with
good reason. Consulting States that bar the death penalty
concerning the necessity of making an exception to the pen-



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

611Cite as: 543 U. S. 551 (2005)

Scalia, J., dissenting

alty for offenders under 18 is rather like including old-order
Amishmen in a consumer-preference poll on the electric car.
Of course they don’t like it, but that sheds no light whatever
on the point at issue. That 12 States favor no executions
says something about consensus against the death penalty,
but nothing—absolutely nothing—about consensus that
offenders under 18 deserve special immunity from such a
penalty. In repealing the death penalty, those 12 States
considered none of the factors that the Court puts forth as
determinative of the issue before us today—lower culpability
of the young, inherent recklessness, lack of capacity for con-
sidered judgment, etc. What might be relevant, perhaps, is
how many of those States permit 16- and 17-year-old offend-
ers to be treated as adults with respect to noncapital of-
fenses. (They all do; 2 indeed, some even require that juve-
niles as young as 14 be tried as adults if they are charged
with murder.3) The attempt by the Court to turn its re-
markable minority consensus into a faux majority by count-
ing Amishmen is an act of nomological desperation.

Recognizing that its national-consensus argument was
weak compared with our earlier cases, the Atkins Court
found additional support in the fact that 16 States had pro-
hibited execution of mentally retarded individuals since

2 See Alaska Stat. § 47.12.030 (Lexis 2002); Haw. Rev. Stat. § 571–22
(1999); Iowa Code § 232.45 (2003); Me. Rev. Stat. Ann., Tit. 15, § 3101(4)
(West 2003); Mass. Gen. Laws Ann., ch. 119, § 74 (West 2003); Mich. Comp.
Laws Ann. § 764.27 (West 2000); Minn. Stat. § 260B.125 (2004); N. D. Cent.
Code § 27–20–34 (Lexis Supp. 2003); R. I. Gen. Laws § 14–1–7 (Lexis 2002);
Vt. Stat. Ann., Tit. 33, § 5516 (Lexis 2001); W. Va. Code § 49–5–10 (Lexis
2004); Wis. Stat. § 938.18 (2003–2004); see also National Center for Juvenile
Justice, Trying and Sentencing Juveniles as Adults: An Analysis of State
Transfer and Blended Sentencing Laws 1 (Oct. 2003). The District of
Columbia is the only jurisdiction without a death penalty that specifically
exempts under-18 offenders from its harshest sanction—life imprisonment
without parole. See D. C. Code § 22–2104 (West 2001).

3 See Mass. Gen. Laws Ann., ch. 119, § 74 (West 2003); N. D. Cent. Code
§ 27–20–34 (Lexis Supp. 2003); W. Va. Code § 49–5–10 (Lexis 2004).
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Penry v. Lynaugh, 492 U. S. 302 (1989). Atkins, 536 U. S.,
at 314–316. Indeed, the Atkins Court distinguished Stan-
ford on that very ground, explaining that “[a]lthough we de-
cided Stanford on the same day as Penry, apparently only
two state legislatures have raised the threshold age for impo-
sition of the death penalty.” 536 U. S., at 315, n. 18 (empha-
sis added). Now, the Court says a legislative change in four
States is “significant” enough to trigger a constitutional pro-
hibition.4 Ante, at 566. It is amazing to think that this
subtle shift in numbers can take the issue entirely off the
table for legislative debate.

I also doubt whether many of the legislators who voted to
change the laws in those four States would have done so if
they had known their decision would (by the pronouncement
of this Court) be rendered irreversible. After all, legislative
support for capital punishment, in any form, has surged
and ebbed throughout our Nation’s history. As Justice
O’Connor has explained:

“The history of the death penalty instructs that there
is danger in inferring a settled societal consensus from
statistics like those relied on in this case. In 1846,
Michigan became the first State to abolish the death
penalty . . . . In succeeding decades, other American
States continued the trend towards abolition . . . .
Later, and particularly after World War II, there ensued
a steady and dramatic decline in executions . . . . In
the 1950’s and 1960’s, more States abolished or radically
restricted capital punishment, and executions ceased
completely for several years beginning in 1968. . . .

4 As the Court notes, Washington State’s decision to prohibit executions
of offenders under 18 was made by a judicial, not legislative, decision.
State v. Furman, 122 Wash. 2d 440, 459, 858 P. 2d 1092, 1103 (1993), con-
strued the State’s death penalty statute—which did not set any age
limit—to apply only to persons over 18. The opinion found that construc-
tion necessary to avoid what it considered constitutional difficulties, and
did not purport to reflect popular sentiment. It is irrelevant to the ques-
tion of changed national consensus.
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“In 1972, when this Court heard arguments on the
constitutionality of the death penalty, such statistics
might have suggested that the practice had become a
relic, implicitly rejected by a new societal consensus. . . .
We now know that any inference of a societal consensus
rejecting the death penalty would have been mistaken.
But had this Court then declared the existence of such
a consensus, and outlawed capital punishment, legisla-
tures would very likely not have been able to revive it.
The mistaken premise of the decision would have been
frozen into constitutional law, making it difficult to re-
fute and even more difficult to reject.” Thompson v.
Oklahoma, 487 U. S. 815, 854–855 (1988) (opinion concur-
ring in judgment).

Relying on such narrow margins is especially inappropri-
ate in light of the fact that a number of legislatures and
voters have expressly affirmed their support for capital pun-
ishment of 16- and 17-year-old offenders since Stanford.
Though the Court is correct that no State has lowered its
death penalty age, both the Missouri and Virginia Legisla-
tures—which, at the time of Stanford, had no minimum age
requirement—expressly established 16 as the minimum.
Mo. Rev. Stat. § 565.020.2 (2000); Va. Code Ann. § 18.2–10(a)
(Lexis 2004). The people of Arizona 5 and Florida 6 have

5 In 1996, Arizona’s Ballot Proposition 102 exposed under-18 murderers
to the death penalty by automatically transferring them out of juvenile
courts. The statute implementing the proposition required the county
attorney to “bring a criminal prosecution against a juvenile in the same
manner as an adult if the juvenile is fifteen, sixteen or seventeen years of
age and is accused of . . . first degree murder.” Ariz. Rev. Stat. Ann.
§ 13–501 (West 2001). The Arizona Supreme Court has added to this
scheme a constitutional requirement that there be an individualized as-
sessment of the juvenile’s maturity at the time of the offense. See State
v. Davolt, 207 Ariz. 191, 214–216, 84 P. 3d 456, 479–481 (2004).

6 Florida voters approved an amendment to the State Constitution,
which changed the wording from “cruel or unusual” to “cruel and un-
usual,” Fla. Const., Art. I, § 17 (2003). See Commentary to 1998 Amend-
ment, 25B Fla. Stat. Ann., p. 180 (West 2004). This was a response to a
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done the same by ballot initiative. Thus, even States that
have not executed an under-18 offender in recent years un-
questionably favor the possibility of capital punishment in
some circumstances.

The Court’s reliance on the infrequency of executions for
under-18 murderers, ante, at 564–565, 567, credits an argu-
ment that this Court considered and explicitly rejected in
Stanford. That infrequency is explained, we accurately
said, both by “the undisputed fact that a far smaller percent-
age of capital crimes are committed by persons under 18 than
over 18,” 492 U. S., at 374, and by the fact that juries are
required at sentencing to consider the offender’s youth as a
mitigating factor, see Eddings v. Oklahoma, 455 U. S. 104,
115–116 (1982). Thus, “it is not only possible, but over-
whelmingly probable, that the very considerations which in-
duce [respondent] and [his] supporters to believe that death
should never be imposed on offenders under 18 cause prose-
cutors and juries to believe that it should rarely be imposed.”
Stanford, supra, at 374.

It is, furthermore, unclear that executions of the relevant
age group have decreased since we decided Stanford. Be-
tween 1990 and 2003, 123 of 3,599 death sentences, or 3.4%,
were given to individuals who committed crimes before
reaching age 18. V. Streib, The Juvenile Death Penalty
Today: Death Sentences and Executions for Juvenile Crimes,
January 1, 1973–September 30, 2004, No. 75, p. 9 (Table 3)
(last updated Oct. 5, 2004), http://www.law.onu.edu/faculty/
streib/documents/JuvDeathSept302004.pdf (all Internet ma-
terials as visited Jan. 12, 2005, and available in Clerk of
Court’s case file) (hereinafter Juvenile Death Penalty Today).

Florida Supreme Court ruling that “cruel or unusual” excluded the death
penalty for a defendant who committed murder when he was younger than
17. See Brennan v. State, 754 So. 2d 1, 5 (1999). By adopting the federal
constitutional language, Florida voters effectively adopted our decision in
Stanford v. Kentucky, 492 U. S. 361 (1989). See Weaver, Word May Allow
Execution of 16-Year-Olds, Miami Herald, Nov. 7, 2002, p. 7B.
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By contrast, only 2.1% of those sentenced to death between
1982 and 1988 committed the crimes when they were under
18. See Stanford, supra, at 373 (citing V. Streib, Imposition
of Death Sentences for Juvenile Offenses, January 1, 1982,
Through April 1, 1989, p. 2 (paper for Cleveland-Marshall
College of Law, April 5, 1989)). As for actual executions of
under-18 offenders, they constituted 2.4% of the total exe-
cutions since 1973. Juvenile Death Penalty Today 4. In
Stanford, we noted that only 2% of the executions between
1642 and 1986 were of under-18 offenders and found that that
lower number did not demonstrate a national consensus
against the penalty. 492 U. S., at 373–374 (citing V. Streib,
Death Penalty for Juveniles 55, 57 (1987)). Thus, the num-
bers of under-18 offenders subjected to the death penalty,
though low compared with adults, have either held steady or
slightly increased since Stanford. These statistics in no
way support the action the Court takes today.

II

Of course, the real force driving today’s decision is not the
actions of four state legislatures, but the Court’s “ ‘ “own
judgment” ’ ” that murderers younger than 18 can never be
as morally culpable as older counterparts. Ante, at 563
(quoting Atkins, 536 U. S., at 312 (in turn quoting Coker, 433
U. S., at 597 (plurality opinion))). The Court claims that this
usurpation of the role of moral arbiter is simply a “retur[n]
to the rul[e] established in decisions predating Stanford,”
ante, at 563. That supposed rule—which is reflected solely
in dicta and never once in a holding that purports to sup-
plant the consensus of the American people with the Justices’
views 7—was repudiated in Stanford for the very good rea-

7 See, e. g., Enmund v. Florida, 458 U. S. 782, 801 (1982) (“[W]e have no
reason to disagree with th[e] judgment [of the state legislatures] for pur-
poses of construing and applying the Eighth Amendment”); Coker v. Geor-
gia, 433 U. S. 584, 597 (1977) (plurality opinion) (“[T]he legislative rejec-
tion of capital punishment for rape strongly confirms our own judgment”).
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son that it has no foundation in law or logic. If the Eighth
Amendment set forth an ordinary rule of law, it would indeed
be the role of this Court to say what the law is. But the
Court having pronounced that the Eighth Amendment is an
ever-changing reflection of “the evolving standards of de-
cency” of our society, it makes no sense for the Justices then
to prescribe those standards rather than discern them from
the practices of our people. On the evolving-standards hy-
pothesis, the only legitimate function of this Court is to iden-
tify a moral consensus of the American people. By what
conceivable warrant can nine lawyers presume to be the au-
thoritative conscience of the Nation? 8

The reason for insistence on legislative primacy is obvious
and fundamental: “ ‘[I]n a democratic society legislatures, not
courts, are constituted to respond to the will and conse-
quently the moral values of the people.’ ” Gregg v. Georgia,
428 U. S. 153, 175–176 (1976) ( joint opinion of Stewart, Pow-
ell, and Stevens, JJ.) (quoting Furman v. Georgia, 408 U. S.
238, 383 (1972) (Burger, C. J., dissenting)). For a similar rea-
son we have, in our determination of society’s moral stand-
ards, consulted the practices of sentencing juries: Juries
“ ‘maintain a link between contemporary community values
and the penal system’ ” that this Court cannot claim for itself.
Gregg, supra, at 181 (quoting Witherspoon v. Illinois, 391
U. S. 510, 519, n. 15 (1968)).

Today’s opinion provides a perfect example of why judges
are ill equipped to make the type of legislative judgments
the Court insists on making here. To support its opinion
that States should be prohibited from imposing the death

8 Justice O’Connor agrees with our analysis that no national consensus
exists here, ante, at 594–598 (dissenting opinion). She is nonetheless pre-
pared (like the majority) to override the judgment of America’s legisla-
tures if it contradicts her own assessment of “moral proportionality,” ante,
at 598. She dissents here only because it does not. The votes in today’s
case demonstrate that the offending of selected lawyers’ moral sentiments
is not a predictable basis for law—much less a democratic one.
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penalty on anyone who committed murder before age 18, the
Court looks to scientific and sociological studies, picking and
choosing those that support its position. It never explains
why those particular studies are methodologically sound;
none was ever entered into evidence or tested in an adver-
sarial proceeding. As The Chief Justice has explained:

“[M]ethodological and other errors can affect the relia-
bility and validity of estimates about the opinions and
attitudes of a population derived from various sampling
techniques. Everything from variations in the survey
methodology, such as the choice of the target population,
the sampling design used, the questions asked, and the
statistical analyses used to interpret the data can skew
the results.” Atkins, supra, at 326–327 (dissenting
opinion) (citing R. Groves, Survey Errors and Survey
Costs (1989); 1 C. Turner & E. Martin, Surveying Sub-
jective Phenomena (1984)).

In other words, all the Court has done today, to borrow from
another context, is to look over the heads of the crowd and
pick out its friends. Cf. Conroy v. Aniskoff, 507 U. S. 511,
519 (1993) (Scalia, J., concurring in judgment).

We need not look far to find studies contradicting the
Court’s conclusions. As petitioner points out, the American
Psychological Association (APA), which claims in this case
that scientific evidence shows persons under 18 lack the abil-
ity to take moral responsibility for their decisions, has pre-
viously taken precisely the opposite position before this very
Court. In its brief in Hodgson v. Minnesota, 497 U. S. 417
(1990), the APA found a “rich body of research” showing that
juveniles are mature enough to decide whether to obtain an
abortion without parental involvement. Brief for APA as
Amicus Curiae, O. T. 1989, No. 88–805 etc., p. 18. The APA
brief, citing psychology treatises and studies too numerous
to list here, asserted: “[B]y middle adolescence (age 14–15)
young people develop abilities similar to adults in reasoning
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about moral dilemmas, understanding social rules and laws,
[and] reasoning about interpersonal relationships and in-
terpersonal problems.” Id., at 19–20 (citations omitted).
Given the nuances of scientific methodology and conflicting
views, courts—which can only consider the limited evidence
on the record before them—are ill equipped to determine
which view of science is the right one. Legislatures “are
better qualified to weigh and ‘evaluate the results of statisti-
cal studies in terms of their own local conditions and with a
flexibility of approach that is not available to the courts.’ ”
McCleskey v. Kemp, 481 U. S. 279, 319 (1987) (quoting Gregg,
supra, at 186).

Even putting aside questions of methodology, the studies
cited by the Court offer scant support for a categorical prohi-
bition of the death penalty for murderers under 18. At
most, these studies conclude that, on average, or in most
cases, persons under 18 are unable to take moral responsibil-
ity for their actions. Not one of the cited studies opines that
all individuals under 18 are unable to appreciate the nature
of their crimes.

Moreover, the cited studies describe only adolescents who
engage in risky or antisocial behavior, as many young people
do. Murder, however, is more than just risky or antisocial
behavior. It is entirely consistent to believe that young peo-
ple often act impetuously and lack judgment, but, at the
same time, to believe that those who commit premeditated
murder are—at least sometimes—just as culpable as adults.
Christopher Simmons, who was only seven months shy of his
18th birthday when he murdered Shirley Crook, described
to his friends beforehand—“[i]n chilling, callous terms,” as
the Court puts it, ante, at 556—the murder he planned to
commit. He then broke into the home of an innocent
woman, bound her with duct tape and electrical wire, and
threw her off a bridge alive and conscious. Ante, at 556–
557. In their amici brief, the States of Alabama, Delaware,
Oklahoma, Texas, Utah, and Virginia offer additional exam-
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ples of murders committed by individuals under 18 that in-
volve truly monstrous acts. In Alabama, two 17-year-olds,
one 16-year-old, and one 19-year-old picked up a female
hitchhiker, threw bottles at her, and kicked and stomped her
for approximately 30 minutes until she died. They then sex-
ually assaulted her lifeless body and, when they were fin-
ished, threw her body off a cliff. They later returned to the
crime scene to mutilate her corpse. See Brief for Alabama
et al. as Amici Curiae 9–10; see also Loggins v. State, 771
So. 2d 1070, 1074–1075 (Ala. Crim. App. 1999); Duncan v.
State, 827 So. 2d 838, 840–841 (Ala. Crim. App. 1999). Other
examples in the brief are equally shocking. Though these
cases are assuredly the exception rather than the rule, the
studies the Court cites in no way justify a constitutional im-
perative that prevents legislatures and juries from treating
exceptional cases in an exceptional way—by determining
that some murders are not just the acts of happy-go-lucky
teenagers, but heinous crimes deserving of death.

That “almost every State prohibits those under 18 years
of age from voting, serving on juries, or marrying without
parental consent,” ante, at 569, is patently irrelevant—and
is yet another resurrection of an argument that this Court
gave a decent burial in Stanford. (What kind of Equal Jus-
tice under Law is it that—without so much as a “Sorry about
that”—gives as the basis for sparing one person from execu-
tion arguments explicitly rejected in refusing to spare an-
other?) As we explained in Stanford, 492 U. S., at 374, it is
“absurd to think that one must be mature enough to drive
carefully, to drink responsibly, or to vote intelligently, in
order to be mature enough to understand that murdering
another human being is profoundly wrong, and to conform
one’s conduct to that most minimal of all civilized standards.”
Serving on a jury or entering into marriage also involve deci-
sions far more sophisticated than the simple decision not to
take another’s life.
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Moreover, the age statutes the Court lists “set the appro-
priate ages for the operation of a system that makes its de-
terminations in gross, and that does not conduct individual-
ized maturity tests.” Ibid. The criminal justice system, by
contrast, provides for individualized consideration of each
defendant. In capital cases, this Court requires the sen-
tencer to make an individualized determination, which in-
cludes weighing aggravating factors and mitigating factors,
such as youth. See Eddings, 455 U. S., at 115–117. In
other contexts where individualized consideration is pro-
vided, we have recognized that at least some minors will be
mature enough to make difficult decisions that involve moral
considerations. For instance, we have struck down abortion
statutes that do not allow minors deemed mature by courts
to bypass parental notification provisions. See, e. g., Bel-
lotti v. Baird, 443 U. S. 622, 643–644 (1979) (opinion of Pow-
ell, J.); Planned Parenthood of Central Mo. v. Danforth, 428
U. S. 52, 74–75 (1976). It is hard to see why this context
should be any different. Whether to obtain an abortion is
surely a much more complex decision for a young person than
whether to kill an innocent person in cold blood.

The Court concludes, however, ante, at 572–573, that ju-
ries cannot be trusted with the delicate task of weighing a
defendant’s youth along with the other mitigating and aggra-
vating factors of his crime. This startling conclusion under-
mines the very foundations of our capital sentencing sys-
tem, which entrusts juries with “mak[ing] the difficult and
uniquely human judgments that defy codification and that
‘buil[d] discretion, equity, and flexibility into a legal sys-
tem.’ ” McCleskey, supra, at 311 (quoting H. Kalven & H.
Zeisel, The American Jury 498 (1966)). The Court says,
ante, at 573, that juries will be unable to appreciate the sig-
nificance of a defendant’s youth when faced with details of a
brutal crime. This assertion is based on no evidence; to the
contrary, the Court itself acknowledges that the execution of
under-18 offenders is “infrequent” even in the States “with-
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out a formal prohibition on executing juveniles,” ante, at 564,
suggesting that juries take seriously their responsibility to
weigh youth as a mitigating factor.

Nor does the Court suggest a stopping point for its reason-
ing. If juries cannot make appropriate determinations in
cases involving murderers under 18, in what other kinds of
cases will the Court find jurors deficient? We have already
held that no jury may consider whether a mentally deficient
defendant can receive the death penalty, irrespective of his
crime. See Atkins, 536 U. S., at 321. Why not take other
mitigating factors, such as considerations of childhood abuse
or poverty, away from juries as well? Surely jurors “over-
power[ed]” by “the brutality or cold-blooded nature” of a
crime, ante, at 573, could not adequately weigh these mitigat-
ing factors either.

The Court’s contention that the goals of retribution and
deterrence are not served by executing murderers under 18
is also transparently false. The argument that “[r]etribu-
tion is not proportional if the law’s most severe penalty is
imposed on one whose culpability or blameworthiness is di-
minished,” ante, at 571, is simply an extension of the earlier,
false generalization that youth always defeats culpability.
The Court claims that “juveniles will be less susceptible to
deterrence,” ibid., because “ ‘[t]he likelihood that the teenage
offender has made the kind of cost-benefit analysis that at-
taches any weight to the possibility of execution is so remote
as to be virtually nonexistent,’ ” ante, at 572 (quoting
Thompson, 487 U. S., at 837). The Court unsurprisingly
finds no support for this astounding proposition, save its own
case law. The facts of this very case show the proposition
to be false. Before committing the crime, Simmons encour-
aged his friends to join him by assuring them that they could
“get away with it” because they were minors. State ex rel.
Simmons v. Roper, 112 S. W. 3d 397, 419 (Mo. 2003) (Price,
J., dissenting). This fact may have influenced the jury’s de-
cision to impose capital punishment despite Simmons’ age.
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Because the Court refuses to entertain the possibility that
its own unsubstantiated generalization about juveniles could
be wrong, it ignores this evidence entirely.

III

Though the views of our own citizens are essentially irrele-
vant to the Court’s decision today, the views of other coun-
tries and the so-called international community take center
stage.

The Court begins by noting that “Article 37 of the United
Nations Convention on the Rights of the Child, [1577
U. N. T. S. 3, 28 I. L. M. 1448, 1468–1470, entered into force
Sept. 2, 1990,] which every country in the world has ratified
save for the United States and Somalia, contains an express
prohibition on capital punishment for crimes committed by
juveniles under 18.” Ante, at 576 (emphasis added). The
Court also discusses the International Covenant on Civil and
Political Rights (ICCPR), December 19, 1966, 999 U. N. T. S.
175, ante, at 567, 576, which the Senate ratified only subject
to a reservation that reads:

“The United States reserves the right, subject to its
Constitutional constraints, to impose capital punishment
on any person (other than a pregnant woman) duly con-
victed under existing or future laws permitting the im-
position of capital punishment, including such punish-
ment for crimes committed by persons below eighteen
years of age.” Senate Committee on Foreign Relations,
International Covenant on Civil and Political Rights,
S. Exec. Rep. No. 102–23, p. 11 (1992).

Unless the Court has added to its arsenal the power to join
and ratify treaties on behalf of the United States, I cannot
see how this evidence favors, rather than refutes, its posi-
tion. That the Senate and the President—those actors our
Constitution empowers to enter into treaties, see Art. II,
§ 2—have declined to join and ratify treaties prohibiting
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execution of under-18 offenders can only suggest that our
country has either not reached a national consensus on the
question, or has reached a consensus contrary to what the
Court announces. That the reservation to the ICCPR was
made in 1992 does not suggest otherwise, since the reserva-
tion still remains in place today. It is also worth noting
that, in addition to barring the execution of under-18 offend-
ers, the United Nations Convention on the Rights of the
Child prohibits punishing them with life in prison without
the possibility of release. If we are truly going to get in
line with the international community, then the Court’s reas-
surance that the death penalty is really not needed, since
“the punishment of life imprisonment without the possibility
of parole is itself a severe sanction,” ante, at 572, gives lit-
tle comfort.

It is interesting that whereas the Court is not content to
accept what the States of our Federal Union say, but insists
on inquiring into what they do (specifically, whether they in
fact apply the juvenile death penalty that their laws allow),
the Court is quite willing to believe that every foreign na-
tion—of whatever tyrannical political makeup and with how-
ever subservient or incompetent a court system—in fact ad-
heres to a rule of no death penalty for offenders under 18.
Nor does the Court inquire into how many of the countries
that have the death penalty, but have forsworn (on paper at
least) imposing that penalty on offenders under 18, have
what no State of this country can constitutionally have: a
mandatory death penalty for certain crimes, with no possi-
bility of mitigation by the sentencing authority, for youth or
any other reason. I suspect it is most of them. See, e. g., R.
Simon & D. Blaskovich, A Comparative Analysis of Capital
Punishment: Statutes, Policies, Frequencies, and Public Atti-
tudes the World Over 25, 26, 29 (2002). To forbid the death
penalty for juveniles under such a system may be a good
idea, but it says nothing about our system, in which the sen-
tencing authority, typically a jury, always can, and almost
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always does, withhold the death penalty from an under-18
offender except, after considering all the circumstances, in
the rare cases where it is warranted. The foreign authori-
ties, in other words, do not even speak to the issue before
us here.

More fundamentally, however, the basic premise of the
Court’s argument—that American law should conform to the
laws of the rest of the world—ought to be rejected out of
hand. In fact the Court itself does not believe it. In many
significant respects the laws of most other countries differ
from our law—including not only such explicit provisions of
our Constitution as the right to jury trial and grand jury
indictment, but even many interpretations of the Constitu-
tion prescribed by this Court itself. The Court-pronounced
exclusionary rule, for example, is distinctively American.
When we adopted that rule in Mapp v. Ohio, 367 U. S. 643,
655 (1961), it was “unique to American jurisprudence.”
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388,
415 (1971) (Burger, C. J., dissenting). Since then a categori-
cal exclusionary rule has been “universally rejected” by
other countries, including those with rules prohibiting illegal
searches and police misconduct, despite the fact that none
of these countries “appears to have any alternative form of
discipline for police that is effective in preventing search vio-
lations.” Bradley, Mapp Goes Abroad, 52 Case W. Res.
L. Rev. 375, 399–400 (2001). England, for example, rarely
excludes evidence found during an illegal search or seizure
and has only recently begun excluding evidence from ille-
gally obtained confessions. See C. Slobogin, Criminal Pro-
cedure: Regulation of Police Investigation 550 (3d ed. 2002).
Canada rarely excludes evidence and will only do so if admis-
sion will “bring the administration of justice into disrepute.”
Id., at 550–551 (internal quotation marks omitted). The
European Court of Human Rights has held that introduction
of illegally seized evidence does not violate the “fair trial”
requirement in Article 6, § 1, of the European Convention on
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Human Rights. See Slobogin, supra, at 551; Bradley, supra,
at 377–378.

The Court has been oblivious to the views of other coun-
tries when deciding how to interpret our Constitution’s re-
quirement that “Congress shall make no law respecting an
establishment of religion . . . .” Amdt. 1. Most other coun-
tries—including those committed to religious neutrality—
do not insist on the degree of separation between church
and state that this Court requires. For example, whereas
“we have recognized special Establishment Clause dangers
where the government makes direct money payments to sec-
tarian institutions,” Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U. S. 819, 842 (1995) (citing cases), countries
such as the Netherlands, Germany, and Australia allow di-
rect government funding of religious schools on the ground
that “the state can only be truly neutral between secular and
religious perspectives if it does not dominate the provision
of so key a service as education, and makes it possible for
people to exercise their right of religious expression within
the context of public funding.” S. Monsma & J. Soper, The
Challenge of Pluralism: Church and State in Five Democra-
cies 207 (1997); see also id., at 67, 103, 176. England permits
the teaching of religion in state schools. Id., at 142. Even
in France, which is considered “America’s only rival in strict-
ness of church-state separation,” “[t]he practice of contract-
ing for educational services provided by Catholic schools
is very widespread.” C. Glenn, The Ambiguous Embrace:
Government and Faith-Based Schools and Social Agencies
110 (2000).

And let us not forget the Court’s abortion jurisprudence,
which makes us one of only six countries that allow abortion
on demand until the point of viability. See Larsen, Im-
porting Constitutional Norms from a “Wider Civilization”:
Lawrence and the Rehnquist Court’s Use of Foreign and
International Law in Domestic Constitutional Interpreta-
tion, 65 Ohio St. L. J. 1283, 1320 (2004); Center for Reproduc-
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tive Rights, The World’s Abortion Laws (June 2004), http://
www.reproductiverights.org/pub_fac_abortion_laws.html.
Though the Government and amici in cases following Roe
v. Wade, 410 U. S. 113 (1973), urged the Court to follow
the international community’s lead, these arguments fell
on deaf ears. See McCrudden, A Part of the Main? The
Physician-Assisted Suicide Cases and Comparative Law
Methodology in the United States Supreme Court, in Law at
the End of Life: The Supreme Court and Assisted Suicide
125, 129–130 (C. Schneider ed. 2000).

The Court’s special reliance on the laws of the United
Kingdom is perhaps the most indefensible part of its opinion.
It is of course true that we share a common history with the
United Kingdom, and that we often consult English sources
when asked to discern the meaning of a constitutional text
written against the backdrop of 18th-century English law
and legal thought. If we applied that approach today, our
task would be an easy one. As we explained in Harmelin
v. Michigan, 501 U. S. 957, 973–974 (1991), the “Cruell and
Unusuall Punishments” provision of the English Declaration
of Rights was originally meant to describe those punish-
ments “ ‘out of [the Judges’] Power’ ”—that is, those punish-
ments that were not authorized by common law or statute,
but that were nonetheless administered by the Crown or the
Crown’s judges. Under that reasoning, the death penalty
for under-18 offenders would easily survive this challenge.
The Court has, however—I think wrongly—long rejected a
purely originalist approach to our Eighth Amendment, and
that is certainly not the approach the Court takes today. In-
stead, the Court undertakes the majestic task of determining
(and thereby prescribing) our Nation’s current standards of
decency. It is beyond comprehension why we should look,
for that purpose, to a country that has developed, in the cen-
turies since the Revolutionary War—and with increasing
speed since the United Kingdom’s recent submission to the
jurisprudence of European courts dominated by continental
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jurists—a legal, political, and social culture quite different
from our own. If we took the Court’s directive seriously, we
would also consider relaxing our double jeopardy prohibition,
since the British Law Commission recently published a re-
port that would significantly extend the rights of the prose-
cution to appeal cases where an acquittal was the result of a
judge’s ruling that was legally incorrect. See Law Commis-
sion, Double Jeopardy and Prosecution Appeals, LAW COM
No. 267, Cm 5048, p. 6, ¶ 1.19 (Mar. 2001); J. Spencer, The
English System in European Criminal Procedures 142, 204,
and n. 239 (M. Delmas-Marty & J. Spencer eds. 2002). We
would also curtail our right to jury trial in criminal cases
since, despite the jury system’s deep roots in our shared com-
mon law, England now permits all but the most serious
offenders to be tried by magistrates without a jury. See
D. Feldman, England and Wales, in Criminal Procedure: A
Worldwide Study 91, 114–115 (C. Bradley ed. 1999).

The Court should either profess its willingness to recon-
sider all these matters in light of the views of foreigners, or
else it should cease putting forth foreigners’ views as part of
the reasoned basis of its decisions. To invoke alien law
when it agrees with one’s own thinking, and ignore it other-
wise, is not reasoned decisionmaking, but sophistry.9

9 Justice O’Connor asserts that the Eighth Amendment has a “special
character,” in that it “draws its meaning directly from the maturing values
of civilized society.” Ante, at 604–605. Nothing in the text reflects such
a distinctive character—and we have certainly applied the “maturing val-
ues” rationale to give brave new meaning to other provisions of the Con-
stitution, such as the Due Process Clause and the Equal Protection Clause.
See, e. g., Lawrence v. Texas, 539 U. S. 558, 571–573 (2003); United States
v. Virginia, 518 U. S. 515, 532–534 (1996); Planned Parenthood of South-
eastern Pa. v. Casey, 505 U. S. 833, 847–850 (1992). Justice O’Connor
asserts that an international consensus can at least “serve to confirm the
reasonableness of a consonant and genuine American consensus.” Ante,
at 605. Surely not unless it can also demonstrate the unreasonableness
of such a consensus. Either America’s principles are its own, or they
follow the world; one cannot have it both ways. Finally, Justice O’Con-
nor finds it unnecessary to consult foreign law in the present case because



543US2 Unit: $U24 [03-07-07 14:13:44] PAGES PGT: OPIN

628 ROPER v. SIMMONS

Scalia, J., dissenting

The Court responds that “[i]t does not lessen our fidelity
to the Constitution or our pride in its origins to acknowledge
that the express affirmation of certain fundamental rights by
other nations and peoples simply underscores the centrality
of those same rights within our own heritage of freedom.”
Ante, at 578. To begin with, I do not believe that approval
by “other nations and peoples” should buttress our commit-
ment to American principles any more than (what should log-
ically follow) disapproval by “other nations and peoples”
should weaken that commitment. More importantly, how-
ever, the Court’s statement flatly misdescribes what is going
on here. Foreign sources are cited today, not to underscore
our “fidelity” to the Constitution, our “pride in its origins,”
and “our own [American] heritage.” To the contrary, they
are cited to set aside the centuries-old American practice—
a practice still engaged in by a large majority of the relevant
States—of letting a jury of 12 citizens decide whether, in the
particular case, youth should be the basis for withholding the
death penalty. What these foreign sources “affirm,” rather
than repudiate, is the Justices’ own notion of how the world
ought to be, and their diktat that it shall be so henceforth
in America. The Court’s parting attempt to downplay the
significance of its extensive discussion of foreign law is un-
convincing. “Acknowledgment” of foreign approval has no
place in the legal opinion of this Court unless it is part of
the basis for the Court’s judgment—which is surely what it
parades as today.

IV

To add insult to injury, the Court affirms the Missouri Su-
preme Court without even admonishing that court for its

there is “no . . . domestic consensus” to be confirmed. Ibid. But since
she believes that the Justices can announce their own requirements of
“moral proportionality” despite the absence of consensus, why would for-
eign law not be relevant to that judgment? If foreign law is powerful
enough to supplant the judgment of the American people, surely it is pow-
erful enough to change a personal assessment of moral proportionality.
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flagrant disregard of our precedent in Stan ford. Until
today, we have always held that “it is this Court’s preroga-
tive alone to overrule one of its precedents.” State Oil Co.
v. Khan, 522 U. S. 3, 20 (1997). That has been true even
where “ ‘changes in judicial doctrine’ ha[ve] significantly un-
dermined” our prior holding, United States v. Hatter, 532
U. S. 557, 567 (2001) (quoting Hatter v. United States, 64 F. 3d
647, 650 (CA Fed. 1995)), and even where our prior holding
“appears to rest on reasons rejected in some other line of
decisions,” Rodriguez de Quijas v. Shearson/American Ex-
press, Inc., 490 U. S. 477, 484 (1989). Today, however, the
Court silently approves a state-court decision that blatantly
rejected controlling precedent.

One must admit that the Missouri Supreme Court’s action,
and this Court’s indulgent reaction, are, in a way, under-
standable. In a system based upon constitutional and statu-
tory text democratically adopted, the concept of “law” ordi-
narily signifies that particular words have a fixed meaning.
Such law does not change, and this Court’s pronouncement of
it therefore remains authoritative until (confessing our prior
error) we overrule. The Court has purported to make of
the Eighth Amendment, however, a mirror of the passing
and changing sentiment of American society regarding pe-
nology. The lower courts can look into that mirror as well
as we can; and what we saw 15 years ago bears no necessary
relationship to what they see today. Since they are not
looking at the same text, but at a different scene, why should
our earlier decision control their judgment?

However sound philosophically, this is no way to run a
legal system. We must disregard the new reality that, to
the extent our Eighth Amendment decisions constitute
something more than a show of hands on the current Jus-
tices’ current personal views about penology, they purport
to be nothing more than a snapshot of American public opin-
ion at a particular point in time (with the timeframes now
shortened to a mere 15 years). We must treat these deci-
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sions just as though they represented real law, real prescrip-
tions democratically adopted by the American people, as con-
clusively (rather than sequentially) construed by this Court.
Allowing lower courts to reinterpret the Eighth Amendment
whenever they decide enough time has passed for a new
snapshot leaves this Court’s decisions without any force—
especially since the “evolution” of our Eighth Amendment is
no longer determined by objective criteria. To allow lower
courts to behave as we do, “updating” the Eighth Amend-
ment as needed, destroys stability and makes our case law
an unreliable basis for the designing of laws by citizens and
their representatives, and for action by public officials. The
result will be to crown arbitrariness with chaos.
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CHEROKEE NATION OF OKLAHOMA et al. v.
LEAVITT, SECRETARY OF HEALTH AND

HUMAN SERVICES, et al.

certiorari to the united states court of appeals for
the tenth circuit

No. 02–1472. Argued November 9, 2004—Decided March 1, 2005*

The Indian Self-Determination and Education Assistance Act (Act) author-
izes the Government and Indian tribes to enter into contracts in which
tribes promise to supply federally funded services that a Government
agency normally would provide, 25 U. S. C. § 450f(a); and requires the
Government to pay, inter alia, a tribe’s “contract support costs,” which
are “reasonable costs” that a federal agency would not have incurred,
but which the tribe would incur in managing the program, § 450j–1(a)(2).
Here, each Tribe agreed to supply health services normally provided by
the Department of Health and Human Services’ Indian Health Service,
and the contracts included an annual funding agreement with a Govern-
ment promise to pay contract support costs. In each instance, the Gov-
ernment refused to pay the full amount promised because Congress had
not appropriated sufficient funds. In the first case, the Tribes submit-
ted administrative payment claims under the Contract Disputes Act of
1978, which the Department of the Interior (the appropriations man-
ager) denied. They then brought a breach-of-contract action. The
District Court found against them, and the Tenth Circuit affirmed. In
the second case, the Cherokee Nation submitted claims to the Depart-
ment of the Interior, which the Board of Contract Appeals ordered paid.
The Federal Circuit affirmed.

Held: The Government is legally bound to pay the “contract support
costs” at issue. Pp. 636–647.

(a) The Government argues that it is legally bound by its promises to
pay the relevant costs only if Congress appropriated sufficient funds,
which the Government contends Congress did not do in this instance.
It does not deny that it promised, but failed, to pay the costs; that, were
these ordinary procurement contracts, its promises to pay would be le-
gally binding; that each year Congress appropriated more than the
amounts at issue; that those appropriations Acts had no relevant statu-

*Together with No. 03–853, Leavitt, Secretary of Health and Human
Services v. Cherokee Nation of Oklahoma, on certiorari to the United
States Court of Appeals for the Federal Circuit.



543US2 Unit: $U25 [03-07-07 14:14:57] PAGES PGT: OPIN

632 CHEROKEE NATION OF OKLA. v. LEAVITT

Syllabus

tory restrictions; that where Congress makes such appropriations, a
clear inference arises that it does not intend to impose legally binding
restrictions; and that as long as Congress has appropriated sufficient
legally unrestricted funds to pay contracts, as it did here, the Govern-
ment normally cannot back out of a promise to pay on grounds of insuf-
ficient appropriations. Thus, in order to show that its promises were
not legally binding, the Government must show something special about
the promises at issue. It fails to do so here. Pp. 636–638.

(b) The Act does not support the Government’s initial argument that,
because the Act creates a special contract with a unique nature differ-
entiating it from standard Government procurement contracts, a tribe
should bear the risk that a lump-sum appropriation will be insufficient
to pay its contract. In general, the Act’s language runs counter to this
view, strongly suggesting instead that Congress, in respect to a prom-
ise’s binding nature, meant to treat alike promises made under the Act
and ordinary contractual promises. The Act uses “contract” 426 times
to describe the nature of the Government’s promise, and “contract” nor-
mally refers to “a promise . . . for the breach of which the law gives a
remedy, or the performance of which the law . . . recognizes as a duty,”
Restatement (Second) of Contracts § 1. Payment of contract support
costs is described in a provision containing a sample “Contract,” 25
U. S. C. § 450l(c), and contractors are entitled to “money damages” under
the Contract Disputes Act if the Government refuses to pay, § 450m–
1(a). Nor do the Act’s general purposes support any special treatment.
The Government points to the statement that tribes need not spend
funds “in excess of the amount of funds awarded,” § 450l(c), but that
kind of statement often appears in procurement contracts; and the state-
ment that “no [self-determination] contract . . . shall be construed to be
a procurement contract,” § 450b(j), in context, seems designed to relieve
tribes and the Government of technical burdens that may accompany
procurement, not to weaken a contract’s binding nature. Pp. 638–640.

(c) Neither of the phrases in an Act proviso renders the Government’s
promise nonbinding. One phrase—“the Secretary is not required to re-
duce funding for programs, projects, or activities serving a tribe to
make funds available to another tribe,” § 450j–1(b)—did not make the
Government’s promise nonbinding, since the relevant appropriations
contained unrestricted funds sufficient to pay the claims at issue.
When this happens in an ordinary procurement contract case, the Gov-
ernment admits that the contractor is entitled to payment even if the
agency has allocated the funds to another purpose. That the Govern-
ment used the unrestricted funds to satisfy important needs—e. g., the
cost of running the Indian Health Service—does not matter, for there
is nothing special in the Act’s language or the contracts to convince the
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Court that anything but the ordinary rule applies here. The other pro-
viso phrase—which subjects the Government’s provision of funds under
the Act “to the availability of appropriations,” ibid.—also fails to help
the Government. Congress appropriated adequate unrestricted funds
here, and the Government provides no convincing argument for a spe-
cial, rather than ordinary, interpretation of the phrase. Legislative his-
tory shows only that Executive Branch officials wanted discretionary
authority to allocate a lump-sum appropriation too small to pay for all
contracts, not that Congress granted such authority. And other statu-
tory provisions, e. g., § 450j–1(c)(2), to which the Government points, do
not provide sufficient support. Pp. 640–645.

(d) Finally, the Government points to § 314 of the later-enacted 1999
Appropriations Act, which states that amounts “earmarked in commit-
tee reports for the . . . Indian Health Service . . . for payments to tribes
. . . for contract support costs . . . are the total amounts available for
fiscal years 1994 through 1998 for such purposes.” The Court rejects
the Government’s claims that this statute merely clarifies earlier ambig-
uous appropriations language that was wrongly read as unrestricted.
Earlier appropriations statutes were not ambiguous, and restrictive lan-
guage in Committee Reports is not legally binding. Because no other
restrictive language exists, the earlier statutes unambiguously provided
unrestricted lump-sum appropriations. Nor should § 314 be interpreted
to retroactively bar payment of claims arising under 1994 through 1997
contracts. That would raise serious constitutional issues by undoing
binding governmental contractual obligations. Thus, the Court adopts
the interpretation that Congress intended to forbid the Indian Health
Service to use unspent appropriated funds to pay unpaid contract
support costs. So interpreted, § 314 does not bar recovery here.
Pp. 645–647.

No. 02–1472, 311 F. 3d 1054, reversed; No. 03–853, 334 F. 3d 1075, affirmed;
and both cases remanded.

Breyer, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Kennedy, Souter, Thomas, and Ginsburg, JJ., joined.
Scalia, J., filed an opinion concurring in part, post, p. 647. Rehnquist,
C. J., took no part in the decision of the cases.

Lloyd B. Miller argued the cause for petitioners in
No. 02–1472 and respondent in No. 03–853. With him on the
briefs were Arthur Lazarus, Jr., Harry R. Sachse, William
R. Perry, Carter G. Phillips, and Stephen B. Kinnaird.
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Sri Srinivasan argued the cause for the federal parties in
both cases. With him on the brief were Acting Solicitor
General Clement, Assistant Attorney General Keisler, Dep-
uty Solicitor General Kneedler, Barbara C. Biddle, Jeffrica
Jenkins Lee, and Alex M. Azar II.†

Justice Breyer delivered the opinion of the Court.

The United States and two Indian Tribes have entered
into agreements in which the Government promises to pay
certain “contract support costs” that the Tribes incurred
during fiscal years (FYs) 1994 through 1997. The question
before us is whether the Government’s promises are legally
binding. We conclude that they are.

I

The Indian Self-Determination and Education Assistance
Act (Act), 88 Stat. 2203, as amended, 25 U. S. C. § 450 et seq.
(2000 ed. and Supp. II), authorizes the Government and In-
dian tribes to enter into contracts in which the tribes prom-
ise to supply federally funded services, for example tribal
health services, that a Government agency would otherwise
provide. See § 450f(a); see also § 450a(b). The Act specifies
that the Government must pay a tribe’s costs, including ad-
ministrative expenses. See §§ 450j–1(a)(1) and (2). Admin-
istrative expenses include (1) the amount that the agency
would have spent “for the operation of the progra[m]”
had the agency itself managed the program, § 450j–1(a)(1),

†Briefs of amici curiae urging reversal in No. 02–1472 and affirmance
in No. 03–853 were filed for the National Congress of American Indians
by Edward C. DuMont; and for the Tunica-Biloxi Tribe of Louisiana by
Michael P. Gross and C. Bryant Rogers. Ian Heath Gershengorn, Donald
B. Verrilli, Jr., Herbert L. Fenster, and Robin S. Conrad filed a brief for
the Chamber of Commerce of the United States of America et al. as amici
curiae urging affirmance in No. 03–853.

Geoffrey D. Strommer, Joseph H. Webster, and Charles A. Hobbs filed a
brief for the Seldovia Village Tribe as amicus curiae.
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and (2) “contract support costs,” the costs at issue here.
§ 450j–1(a)(2).

The Act defines “contract support costs” as other “reason-
able costs” that a federal agency would not have incurred,
but which nonetheless “a tribal organization” acting “as a
contractor” would incur “to ensure compliance with the
terms of the contract and prudent management.” Ibid.
“[C]ontract support costs” can include indirect administra-
tive costs, such as special auditing or other financial manage-
ment costs, § 450j–1(a)(3)(A)(ii); they can include direct costs,
such as workers’ compensation insurance, § 450j–1(a)(3)(A)(i);
and they can include certain startup costs, § 450j–1(a)(5).
Most contract support costs are indirect costs “generally cal-
culated by applying an ‘indirect cost rate’ to the amount of
funds otherwise payable to the Tribe.” Brief for Federal
Parties 7; see 25 U. S. C. §§ 450b(f)–(g).

The first case before us concerns Shoshone-Paiute con-
tracts for FYs 1996 and 1997 and a Cherokee Nation contract
for 1997. The second case concerns Cherokee Nation con-
tracts for FYs 1994, 1995, and 1996. In each contract, the
Tribe agreed to supply health services that a Government
agency, the Indian Health Service, would otherwise have
provided. See, e. g., App. 88–92 (Shoshone-Paiute Tribal
Health Compact), 173–175 (Compact between the United
States and the Cherokee Nation). Each contract included
an “Annual Funding Agreement” with a Government prom-
ise to pay contract support costs. See, e. g., id., at 104–128,
253–264. In each instance, the Government refused to pay
the full amount promised because, the Government says,
Congress did not appropriate sufficient funds.

Both cases began as administrative proceedings. In the
first case, the Tribes submitted claims seeking payment
under the Contract Disputes Act of 1978, 92 Stat. 2383, 41
U. S. C. § 601 et seq., and the Act, 25 U. S. C. §§ 450m–1(a),
(d), 458cc(h), from the Department of the Interior (which
manages the relevant appropriations). See, e. g., App. 150–
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151, 201–203. The Department denied their claim; they then
brought a breach-of-contract action in the Federal District
Court for the Eastern District of Oklahoma seeking $3.5 mil-
lion (Shoshone-Paiute) and $3.4 million (Cherokee Nation).
See Cherokee Nation of Okla. v. Thompson, 311 F. 3d 1054,
1059 (CA10 2002). The District Court found against the
Tribes. Cherokee Nation of Okla. v. United States, 190
F. Supp. 2d 1248 (ED Okla. 2001). And the Court of Appeals
for the Tenth Circuit affirmed. 311 F. 3d 1054 (2002).

In the second case, the Cherokee Nation submitted claims
to the Department of the Interior. See App. 229–230. A
contracting officer denied the claims; the Board of Contract
Appeals reversed this ruling, ordering the Government to
pay $8.5 million in damages. Cherokee Nation of Okla.,
1999–2 BCA ¶ 30,462, p. 150488; App. to Pet. for Cert. in
No. 03–853, pp. 38a–40a. The Government sought judicial
review in the Court of Appeals for the Federal Circuit. The
Federal Circuit affirmed the Board’s determination for the
Tribe. Thompson v. Cherokee Nation of Okla., 334 F. 3d
1075 (2003).

In light of the identical nature of the claims in the two
cases and the opposite results that the two Courts of Appeals
have reached, we granted certiorari. We now affirm the
Federal Circuit’s judgment in favor of the Cherokee Nation,
and we reverse the Tenth Circuit’s judgment in favor of the
Government.

II

The Government does not deny that it promised to pay the
relevant contract support costs. Nor does it deny that it
failed to pay. Its sole defense consists of the argument that
it is legally bound by its promises if, and only if, Congress
appropriated sufficient funds, and that, in this instance, Con-
gress failed to do so.

The Government in effect concedes yet more. It does not
deny that, were these contracts ordinary procurement con-
tracts, its promises to pay would be legally binding. The
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Tribes point out that each year Congress appropriated far
more than the amounts here at issue (between $1.277
billion and $1.419 billion) for the Indian Health Service
“to carry out,” inter alia, “the Indian Self-Determination
Act.” See 107 Stat. 1408 (1993); 108 Stat. 2527–2528 (1994);
110 Stat. 1321–189 (1996); id., at 3009–212 to 3009–213.
These appropriations Acts contained no relevant statutory
restriction.

The Tribes (and their amici) add, first, that this Court has
said that

“a fundamental principle of appropriations law is that
where Congress merely appropriates lump-sum amounts
without statutorily restricting what can be done with
those funds, a clear inference arises that it does not in-
tend to impose legally binding restrictions, and indicia
in committee reports and other legislative history as to
how the funds should or are expected to be spent do not
establish any legal requirements on the agency.” Lin-
coln v. Vigil, 508 U. S. 182, 192 (1993) (internal quotation
marks omitted).

See also International Union, United Auto., Aerospace &
Agricultural Implement Workers of America v. Donovan,
746 F. 2d 855, 860–861 (CADC 1984) (Scalia, J.); Blackhawk
Heating & Plumbing Co. v. United States, 224 Ct. Cl. 111,
135, and n. 9, 622 F. 2d 539, 552, and n. 9 (1980).

The Tribes and their amici add, second, that as long as
Congress has appropriated sufficient legally unrestricted
funds to pay the contracts at issue, the Government normally
cannot back out of a promise to pay on grounds of “insuffi-
cient appropriations,” even if the contract uses language
such as “subject to the availability of appropriations,” and
even if an agency’s total lump-sum appropriation is in-
sufficient to pay all the contracts the agency has made.
See Ferris v. United States, 27 Ct. Cl. 542, 546 (1892)
(“A contractor who is one of several persons to be paid out
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of an appropriation is not chargeable with knowledge of its
administration, nor can his legal rights be affected or im-
paired by its maladministration or by its diversion, whether
legal or illegal, to other objects”); see also Blackhawk, supra,
at 135, and n. 9, 622 F. 2d, at 552, and n. 9.

As we have said, the Government denies none of this.
Thus, if it is nonetheless to demonstrate that its promises
were not legally binding, it must show something special
about the promises here at issue. That is precisely what the
Government here tries, but fails, to do.

A

The Government initially argues that the Act creates a
special kind of “self-determination contrac[t]” with a “unique,
government-to-government nature” that differentiates it
from “standard government procurement contracts.” Brief
for Federal Parties 4. Because a tribe does not bargain with
the Government at arm’s length, id., at 24, the law should
charge it with knowledge that the Government has entered
into other, similar contracts with other tribes; the tribe
should bear the risk that a total lump-sum appropriation
(though sufficient to cover its own contracts) will not prove
sufficient to pay all similar contracts, id., at 23–25. Because
such a tribe has elected to “ste[p] into the shoes of a federal
agency,” id., at 25, the law should treat it like an agency; and
an agency enjoys no legal entitlement to receive promised
amounts from Congress, id., at 24–25. Rather, a tribe
should receive only the portion of the total lump-sum appro-
priation allocated to it, not the entire sum to which a private
contractor might well be entitled. Id., at 24.

The Government finds support for this special treatment
of its promises made pursuant to the Act by pointing to a
statutory provision stating that “ ‘no [self-determination]
contract . . . shall be construed to be a procurement con-
tract,’ ” id., at 23 (quoting 25 U. S. C. § 450b( j); alterations in
original). It finds supplementary support in another provi-
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sion that says that a tribe need not deliver services “ ‘in
excess of the amount of funds awarded,’ ” Brief for Federal
Parties 24 (quoting 25 U. S. C. § 450l(c); citing § 458aaa–7(k)).

These statutory provisions, in our view, fall well short of
providing the support the Government needs. In general,
the Act’s language runs counter to the Government’s view.
That language strongly suggests that Congress, in respect to
the binding nature of a promise, meant to treat alike prom-
ises made under the Act and ordinary contractual promises
(say, those made in procurement contracts). The Act, for
example, uses the word “contract” 426 times to describe the
nature of the Government’s promise; and the word “contract”
normally refers to “a promise or a set of promises for the
breach of which the law gives a remedy, or the performance
of which the law in some way recognizes as a duty,” Restate-
ment (Second) of Contracts § 1 (1979). The Act also de-
scribes payment of contract support costs in a provision set-
ting forth a sample “Contract.” 25 U. S. C. § 450l(c) (Model
Agreement §§ 1(a)(1), (b)(4)). Further, the Act says that if
the Government refuses to pay, then contractors are entitled
to “money damages” in accordance with the Contract Dis-
putes Act. 25 U. S. C. § 450m–1(a); see also §§ 450m–1(d),
458cc(h).

Neither do the Act’s general purposes support any spe-
cial treatment. The Act seeks greater tribal self-reliance
brought about through more “effective and meaningful par-
ticipation by the Indian people” in, and less “Federal domina-
tion” of, “programs for, and services to, Indians.” § 450a(b).
The Act also reflects a congressional concern with Govern-
ment’s past failure adequately to reimburse tribes’ indirect
administrative costs and a congressional decision to require
payment of those costs in the future. See, e. g., § 450j–1(g);
see also §§ 450j–1(a), (d)(2).

The specific statutory language to which the Government
points—stating that tribes need not spend funds “in excess
of the amount of funds awarded,” § 450l(c) (Model Agreement
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§ 1(b)(5))—does not help the Government. Cf. Brief for Fed-
eral Parties 18. This kind of statement often appears in or-
dinary procurement contracts. See, e. g., 48 CFR § 52.232–
20(d)(2) (2004) (sample “Limitation of Cost” clause); see
generally W. Keyes, Government Contracts Under the Fed-
eral Acquisition Regulation § 32.38, p. 724 (3d ed. 2003). Nor
can the Government find adequate support in the statute’s
statement that “no [self-determination] contract . . . shall
be construed to be a procurement contract.” 25 U. S. C.
§ 450b( j). In context, that statement seems designed to
relieve tribes and the Government of the technical bur-
dens that often accompany procurement, not to weaken a
contract’s binding nature. Cf. 41 CFR § 3–4.6001 (1976)
(applying procurement rules to tribal contracts); S. Rep.
No. 100–274, p. 7 (1987) (noting that application of procure-
ment rules to contracts with tribes “resulted in excessive
paperwork and unduly burdensome reporting require-
ments”); id., at 18–19 (describing decision not to apply pro-
curement rules to tribal contracts as intended to “greatly
reduc[e]” the federal bureaucracy associated with them).
Finally, we have found no indication that Congress believed
or accepted the Government’s current claim that, because of
mutual self-awareness among tribal contractors, tribes, not
the Government, should bear the risk that an unrestricted
lump-sum appropriation would prove insufficient to pay all
contractors. Compare Brief for Federal Parties 23–24 with
Ferris, 27 Ct. Cl., at 546.

B

The Government next points to an Act proviso, which
states:

“Notwithstanding any other provision in this subchap-
ter, the provision of funds under this subchapter is [1]
subject to the availability of appropriations and the
Secretary [2] is not required to reduce funding for pro-
grams, projects, or activities serving a tribe to make
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funds available to another tribe or tribal organization
under this subchapter.” 25 U. S. C. § 450j–1(b) (empha-
sis and bracketed numbers added).

The Government believes that the two italicized phrases,
taken separately or together, render its promises
nonbinding.

1

We begin with phrase [2]. This phrase, says the Govern-
ment, makes nonbinding a promise to pay one tribe’s costs
where doing so would require funds that the Government
would otherwise devote to “programs, projects, or activities
serving . . . another tribe,” ibid. See Brief for Federal Par-
ties 27–36. This argument is inadequate, however, for at the
least it runs up against the fact—found by the Federal Cir-
cuit, see 334 F. 3d, at 1093–1094, and nowhere here denied—
that the relevant congressional appropriations contained
other unrestricted funds, small in amount but sufficient to
pay the claims at issue. And as we have said, supra, at 636–
638, the Government itself tells us that, in the case of ordi-
nary contracts, say, procurement contracts,

“if the amount of an unrestricted appropriation is suffi-
cient to fund the contract, the contractor is entitled to
payment even if the agency has allocated the funds to
another purpose or assumes other obligations that ex-
haust the funds.” Brief for Federal Parties 23 (empha-
sis added).

See, e. g., Lincoln, 508 U. S., at 192; Blackhawk, 224 Ct. Cl.,
at 135, and n. 9, 622 F. 2d, at 552, and n. 9; Ferris, supra,
at 546.

The Government argues that these other funds, though le-
gally unrestricted (as far as the appropriations statutes’ lan-
guage is concerned), were nonetheless unavailable to pay
“contract support costs” because the Government had to use
those funds to satisfy a critically important need, namely, to
pay the costs of “inherent federal functions,” such as the cost
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of running the Indian Health Service’s central Washington
office. Brief for Federal Parties 9–10, 27–34. This argu-
ment cannot help the Government, however, for it amounts
to no more than a claim that the agency has allocated the
funds to another purpose, albeit potentially a very important
purpose. If an important alternative need for funds cannot
rescue the Government from the binding effect of its prom-
ises where ordinary procurement contracts are at issue, it
cannot rescue the Government here, for we can find nothing
special in the statute’s language or in the contracts.

The Government’s best effort to find something special in
the statutory language is unpersuasive. The Government
points to language that forbids the Government to enter into
a contract with a tribe in which it promises to pay the tribe
for performing federal functions. See 25 U. S. C. § 458aaa–
6(c)(1)(A)(ii); see also §§ 450f(a)(2)(E), 450j–1(a)(1), 450l(c)
(Model Agreement § 1(a)(2)). Language of this kind, how-
ever, which forbids the Government to contract for certain
kinds of services, says nothing about the source of funds used
to pay for the supply of contractually legitimate activities
(and that is what is at issue here).

We recognize that agencies may sometimes find that they
must spend unrestricted appropriated funds to satisfy needs
they believe more important than fulfilling a contractual obli-
gation. But the law normally expects the Government to
avoid such situations, for example, by refraining from mak-
ing less essential contractual commitments; or by asking
Congress in advance to protect funds needed for more essen-
tial purposes with statutory earmarks; or by seeking added
funding from Congress; or, if necessary, by using unre-
stricted funds for the more essential purpose while leaving
the contractor free to pursue appropriate legal remedies
arising because the Government broke its contractual prom-
ise. See New York Airways, Inc. v. United States, 177 Ct.
Cl. 800, 808–811, 369 F. 2d 743, 747–748 (1966) (per curiam);
31 U. S. C. §§ 1341(a)(1)(A) and (B) (Anti-Deficiency Act); 41
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U. S. C. § 601 et seq. (Contract Disputes Act); 31 U. S. C.
§ 1304 (Judgment Fund); see generally 2 General Accounting
Office, Principles of Federal Appropriations Law 6–17 to
6–19 (2d ed. 1992) (hereinafter GAO Redbook). The Gov-
ernment, without denying that this is so as a general matter
of procurement law, says nothing to convince us that a differ-
ent legal rule should apply here.

2

Phrase [1] of the proviso says that the Government’s provi-
sion of funds under the Act is “subject to the availability
of appropriations.” 25 U. S. C. § 450j–1(b). This language
does not help the Government either. Language of this
kind is often used with respect to Government contracts.
See, e. g., 22 U. S. C. § 2716(a)(1); 42 U. S. C. §§ 6249(b)(4),
12206(d)(1). This kind of language normally makes clear
that an agency and a contracting party can negotiate a con-
tract prior to the beginning of a fiscal year but that the con-
tract will not become binding unless and until Congress
appropriates funds for that year. See, e. g., Blackhawk,
supra, at 133–138, 622 F. 2d, at 551–553; see generally 1 GAO
Redbook 4–6 (3d ed. 2004); 2 id., at 6–6 to 6–8, 6–17 to 6–19
(2d ed. 1992). It also makes clear that a Government con-
tracting officer lacks any special statutory authority needed
to bind the Government without regard to the availability
of appropriations. See Ferris, 27 Ct. Cl., at 546; New York
Airways, supra, at 809–813, 369 F. 2d, at 748–749; Dougherty
v. United States, 18 Ct. Cl. 496, 503 (1883); 31 U. S. C.
§§ 1341(a)(1)(A) and (B) (providing that without some such
special authority, a contracting officer cannot bind the Gov-
ernment in the absence of an appropriation). Since Con-
gress appropriated adequate unrestricted funds here, phrase
[1], if interpreted as ordinarily understood, would not help
the Government.

The Government again argues for a special interpretation.
It says the language amounts to “an affirmative grant of au-
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thority to the Secretary to adjust funding levels based on
appropriations.” Brief for Federal Parties 41 (emphasis in
original). In so arguing, the Government in effect claims
(on the basis of this language) to have the legal right to disre-
gard its contractual promises if, for example, it reasonably
finds other, more important uses for an otherwise adequate
lump-sum appropriation.

In our view, however, the Government must again shoul-
der the burden of explaining why, in the context of Govern-
ment contracts, we should not give this kind of statutory
language its ordinary contract-related interpretation, at
least in the absence of a showing that Congress meant the
contrary. We believe it important to provide a uniform in-
terpretation of similar language used in comparable statutes,
lest legal uncertainty undermine contractors’ confidence that
they will be paid, and in turn increase the cost to the Govern-
ment of purchasing goods and services. See, e. g., Franco-
nia Associates v. United States, 536 U. S. 129, 142 (2002);
United States v. Winstar Corp., 518 U. S. 839, 884–885, and
n. 29 (1996) (plurality opinion); id., at 913 (Breyer, J., con-
curring); Lynch v. United States, 292 U. S. 571, 580 (1934).
The Government, in our view, has provided no convincing
argument for a special, rather than ordinary, interpretation
here.

The Government refers to legislative history, see Brief for
Federal Parties 41–42 (citing, e. g., S. Rep. No. 100–274, at
48, 57), but that history shows only that Executive Branch
officials would have liked to exercise discretionary authority
to allocate a lump-sum appropriation too small to pay for all
the contracts that the Government had entered into; the his-
tory does not show that Congress granted such authority.
Nor can we find sufficient support in the other statutory pro-
visions to which the Government points. See 25 U. S. C.
§ 450j–1(c)(2) (requiring the Government to report underpay-
ments of promised contract support costs); 107 Stat. 1408
(Appropriations Act for FY 1994) (providing that $7.5 million
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for contract support costs in “initial or expanded” contracts
“shall remain available” until expended); 108 Stat. 2528
(same for FY 1995); 110 Stat. 1321–189 (same for FY 1996);
id., at 3009–213 (same for FY 1997). We cannot adopt the
Government’s special interpretation of phrase [1] of the
proviso.

C

Finally, the Government points to a later enacted statute,
§ 314 of the Department of the Interior and Related Agencies
Appropriations Act, 1999, which says:

“Notwithstanding any other provision of law [the]
amounts appropriated to or earmarked in committee re-
ports for the . . . Indian Health Service . . . for payments
to tribes . . . for contract support costs . . . are the total
amounts available for fiscal years 1994 through 1998 for
such purposes.” 112 Stat. 2681–288 (emphasis added).

See Brief for Federal Parties 45–50. The Government adds
that congressional Committee Reports “earmarked,” i. e., re-
stricted, appropriations available to pay “contract support
costs” in each of FYs 1994 through 1997. Id., at 48. And
those amounts have long since been spent. See id., at 12.
Since those amounts “are the total amounts available for”
payment of “contract support costs,” the Government says,
it is unlawful to pay the Tribes’ claims. Id., at 45–48.

The language in question is open to the interpretation that
it retroactively bars payment of claims arising under 1994
through 1997 contracts. It is also open to another interpre-
tation. Just prior to Congress’ enactment of § 314, the Inte-
rior Department’s Board of Contract Appeals considered a
case similar to the present ones and held that the Govern-
ment was legally bound to pay amounts it had promised in
similar contracts. Alamo Navajo School Bd., Inc. and Mic-
cosukee Corp., 1998–2 BCA ¶ 29,831, p. 147681 (1997), and
¶ 29,832, p. 147699 (1998). The Indian Health Service con-
temporaneously issued a draft document that suggested the
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use of unspent funds appropriated in prior years to pay un-
paid “contract support costs.” App. 206–209. Indeed, the
document referred to use of unobligated funds from years
including 1994 through 1997 to pay “contract support cost”
debts. Id., at 206–207. Section 314’s language may be read
as simply forbidding the Service to use those leftover funds
for that purpose.

On the basis of language alone we would find either inter-
pretation reasonable. But there are other considerations.
The first interpretation would undo a binding governmental
contractual promise. A statute that retroactively repudi-
ates the Government’s contractual obligation may violate the
Constitution. See, e. g., Winstar, supra, at 875–876 (plural-
ity opinion); Perry v. United States, 294 U. S. 330, 350–351
(1935); Lynch, supra, at 579–580; United States v. Klein,
13 Wall. 128, 144–147 (1872); see also, e. g., Winstar, supra,
at 884–885, and n. 29 (plurality opinion) (describing practi-
cal disadvantages flowing from governmental repudiation);
Lynch, supra, at 580 (same). And such an interpretation
is disfavored. See Clark v. Martinez, ante, at 380–382;
Zadvydas v. Davis, 533 U. S. 678, 689 (2001); Edward J. De-
Bartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575 (1988). This consider-
ation tips the balance against the retroactive interpretation.

The Government, itself not relying on either interpreta-
tion, offers us a third. It says that the statute simply clari-
fies earlier ambiguous appropriations language that was
wrongly read as unrestricted. Brief for Federal Parties 48
(citing Red Lion Broadcasting Co. v. FCC, 395 U. S. 367, 380–
381 (1969)). The earlier appropriations statutes, however,
were not ambiguous. The relevant case law makes clear
that restrictive language contained in Committee Reports
is not legally binding. See, e. g., Lincoln, 508 U. S., at 192;
International Union, 746 F. 2d, at 860–861; Blackhawk, 224
Ct. Cl., at 135, and n. 9, 622 F. 2d, at 552, and n. 9. No other
restrictive language exists. The earlier appropriations stat-



543US2 Unit: $U25 [03-07-07 14:14:57] PAGES PGT: OPIN

647Cite as: 543 U. S. 631 (2005)

Scalia, J., concurring in part

utes unambiguously provided unrestricted lump-sum appro-
priations. We therefore cannot accept the Government’s in-
terpretation of § 314.

Hence we, like the Federal Circuit, are left with the second
interpretation, which we adopt, concluding that Congress in-
tended it in the circumstances. See Zadvydas, supra, at
689; cf. 334 F. 3d, at 1092. So interpreted, the provision does
not bar recovery here.

For these reasons, we affirm the judgment of the Federal
Circuit; we reverse the judgment of the Tenth Circuit; and
we remand the cases for further proceedings consistent with
this opinion.

It is so ordered.

The Chief Justice took no part in the decision of these
cases.

Justice Scalia, concurring in part.
I join the Court’s opinion except its reliance, ante, at 640,

on a Senate Committee Report to establish the meaning of
the statute at issue here. That source at most indicates the
intent of one Committee of one Chamber of Congress—and
realistically, probably not even that, since there is no re-
quirement that Committee members vote on, and small prob-
ability that they even read, the entire text of a staff-
generated report. It is a legal fiction to say that this
expresses the intent of the United States Congress. And it
is in any event not the inadequately expressed intent of the
Congress, but the meaning of what it enacted, that we should
be looking for. The only virtue of this cited source (and its
entire allure) is that it says precisely what the Court wants.
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October 4, 2004

Certiorari Granted—Vacated and Remanded

No. 03–1540. LaFontaine, aka Fromme v. United States.
C. A. 2d Cir. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Crawford v. Wash-
ington, 541 U. S. 36 (2004). Reported below: 87 Fed. Appx. 776.

No. 03–9851. Varacalli v. United States. C. A. 2d Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Crawford v. Washing-
ton, 541 U. S. 36 (2004). Reported below: 85 Fed. Appx. 242.

No. 03–10242. Wedgeworth v. Kansas. Ct. App. Kan. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Crawford v. Washington, 541 U. S.
36 (2004). Reported below: 32 Kan. App. 2d xliii, 79 P. 3d 795.

No. 03–10328. Hines v. Johnson, Executive Director,
Texas Department of Criminal Justice, et al. C. A. 5th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Nelson v. Campbell,
541 U. S. 637 (2004). Reported below: 83 Fed. Appx. 592.

No. 03–10835. Sarr v. Wyoming. Sup. Ct. Wyo. Motion of
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Crawford v. Washington, 541 U. S. 36
(2004). Reported below: 85 P. 3d 439.

No. 04–5098. Calcano v. United States. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-

801
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ther consideration in light of Crawford v. Washington, 541 U. S.
36 (2004). Reported below: 83 Fed. Appx. 384.

Certiorari Dismissed
No. 03–10280. Smith v. Gillis, Superintendent, State

Correctional Institution at Coal Township, et al. C. A.
3d Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court’s Rule
39.8.

No. 03–10506. Brooks v. Georgia Board of Pardons and
Paroles et al. C. A. 11th Cir. Motion of petitioner for leave
to proceed in forma pauperis denied, and certiorari dismissed.
See this Court’s Rule 39.8. Reported below: 88 Fed. Appx. 391.

No. 03–10550. Shearin v. E. F. Hutton Group, Inc., et al.
Sup. Ct. Del. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. As petitioner has repeatedly abused this Court’s process,
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required
by Rule 38(a) is paid and the petition is submitted in compliance
with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis-
sents. See id., at 4, and cases cited therein. Reported below:
840 A. 2d 642.

No. 03–10573. Ball v. Riley, Governor of Alabama, et al.
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.

No. 03–10599. Young v. Quarterman, Director, Texas Jail
Division. C. A. 5th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8.

No. 03–10958. Mendez v. United States District Court
for the District of the Virgin Islands. C. A. 3d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 95 Fed. Appx. 463.

No. 03–10993. Rowell v. Clark County Public Defend-
er’s Office et al. Sup. Ct. Nev. Motion of petitioner for leave
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to proceed in forma pauperis denied, and certiorari dismissed.
See this Court’s Rule 39.8. As petitioner has repeatedly abused
this Court’s process, the Clerk is directed not to accept any fur-
ther petitions in noncriminal matters from petitioner unless the
docketing fee required by Rule 38(a) is paid and the petition is
submitted in compliance with Rule 33.1. See Martin v. District
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.
Reported below: 120 Nev. 1279, 131 P. 3d 635.

No. 03–11045. Azubuko v. Berkshire Mutual Insurance
Co. et al. C. A. 11th Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8.

No. 04–5104. Siegel v. Crescent Resources, LLC, et al.
C. A. 2d Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. As petitioner has repeatedly abused this Court’s process,
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required
by Rule 38(a) is paid and the petition is submitted in compliance
with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis-
sents. See id., at 4, and cases cited therein.

No. 04–5121. Terio v. United States. C. A. Fed. Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 104 Fed.
Appx. 174.

No. 04–5154. Ortloff v. United States. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
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38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 04–5308. Keenan v. LeCureux, Warden. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–5318. Carter v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–5426. Clark v. United States District Courts for
the Central and Northern Districts of California. C. A.
9th Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court’s Rule
39.8.

Miscellaneous Orders
No. 04A135. Metzsch v. Avaya, Inc. C. A. 8th Cir. Appli-

cation to recall and stay the mandate, addressed to Justice
Scalia and referred to the Court, denied. Justice O’Connor
took no part in the consideration or decision of this application.

No. 03M84. Clark v. Conway, Superintendent, Attica
Correctional Facility;

No. 03M86. Martinez v. Breaux et al.;
No. 03M88. Vlasek v. Levey;
No. 03M89. Oyeniran v. United States;
No. 03M90. Wood v. Crown Redi-Mix, Inc., dba Crown

Building Materials, Inc.;
No. 04M1. Gooden v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions
Division;

No. 04M3. Heim v. University of Miami et al.;
No. 04M5. Courter v. Kansas et al.;
No. 04M6. Contreras v. Texas;
No. 04M8. Calero v. Pagan Pagan et al.;
No. 04M10. Lewis v. Crosby, Secretary, Florida Depart-

ment of Corrections; and
No. 04M11. Mitchell v. Per-Se Technologies, Inc. Mo-

tions to direct the Clerk to file petitions for writs of certiorari
out of time denied.
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No. 03M85. Martini v. Hendricks, Administrator, New
Jersey State Prison, et al.;

No. 03M87. Chavez v. United States; and
No. 04M4. Doe v. United States. Motions for leave to file

petitions for writs of certiorari under seal with redacted copies
for the public record granted.

No. 04M2. In re Hussein. Motion for leave to proceed in
forma pauperis without an affidavit of indigency executed by
petitioner denied.

No. 04M7. Chorches v. Chrysler Financial Co. LLC
et al.; and

No. 04M9. Greenlee v. United States Postal Service
et al. Motions to direct the Clerk to file petitions for writs of
certiorari out of time under this Court’s Rule 14.5 denied.

No. 65, Orig. Texas v. New Mexico. Motion of the River
Master for fees and reimbursement of expenses granted, and the
River Master is awarded a total of $2,516 for the period January
1 through March 31, 2004, and a total of $2,452.38 for the period
April 1 through June 30, 2004. [For earlier order herein, see,
e. g., 540 U. S. 964.]

No. 02–626. South Florida Water Management District
v. Miccosukee Tribe of Indians et al., 541 U. S. 95. Motion
of respondent Friends of Everglades, Inc., for attorney’s fees de-
nied without prejudice to filing in the United States Court of
Appeals for the Eleventh Circuit.

No. 03–898. Ortiz Velez, Mayor of Sabana Grande,
Puerto Rico, et al. v. Rivera-Torres et al., 541 U. S. 972.
Motion of respondents for attorney’s fees denied without prejudice
to filing in the United States Court of Appeals for the First
Circuit.

No. 03–1445. Regier, Secretary, Florida Department of
Children & Families, et al. v. Does 1–13 et al., 542 U. S.
920. Motion of respondents for attorney’s fees denied without
prejudice to filing in the United States Court of Appeals for the
Eleventh Circuit.

No. 03–1237. Merck KGaA v. Integra Lifesciences I, Ltd.,
et al. C. A. Fed. Cir. The Acting Solicitor General is invited
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to file a brief in this case expressing the views of the United
States. Justice O’Connor and Justice Breyer took no part
in the consideration or decision of this petition.

No. 03–10777. Keup v. Wisconsin Department of Health
and Family Services et al. Sup. Ct. Wis. The Acting Solici-
tor General is invited to file a brief in this case expressing the
views of the United States.

No. 03–1293. Whitfield v. United States. C. A. 11th Cir.;
and

No. 03–1294. Hall v. United States. C. A. 11th Cir. Mo-
tions of petitioners for leave to proceed further herein in forma
pauperis granted.

No. 03–9005. Cuyler v. Wal-Mart Stores. C. A. 11th Cir.
Motion of petitioner for reconsideration of order denying leave
to proceed in forma pauperis [541 U. S. 1061] denied. Justice
Breyer took no part in the consideration or decision of this
motion.

No. 03–10284. In re Brooks. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis
[541 U. S. 1084] denied.

No. 03–9046. Rhines v. Weber, Warden. C. A. 8th Cir.
[Certiorari granted, 542 U. S. 936.] Motion of petitioner for ap-
pointment of counsel granted. Roberto A. Lange, Esq., of Sioux
Falls, S. D., is appointed to serve as counsel for petitioner in
this case.

No. 03–9168. Shepard v. United States. C. A. 1st Cir.
[Certiorari granted, 542 U. S. 918.] Motion of petitioner for ap-
pointment of counsel granted. Linda J. Thompson, Esq., of
Springfield, Mass., is appointed to serve as counsel for petitioner
in this case.

No. 03–10574. In re Shemonsky;
No. 03–10769. In re Shemonsky;
No. 03–10857. In re Shemonsky;
No. 03–10891. Allen v. United States. C. A. 2d Cir.;
No. 03–10900. Noble v. Iowa Department of Corrections.

C. A. 8th Cir.;
No. 03–10979. Merritt v. United States. C. A. 7th Cir.;
No. 04–5173. Wright v. United States. C. A. 3d Cir.; and
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No. 04–5188. Shobande v. Ashcroft, Attorney General,
et al. C. A. 11th Cir. Motions of petitioners for leave to pro-
ceed in forma pauperis denied. Petitioners are allowed until
October 25, 2004, within which to pay the docketing fees required
by Rule 38(a) and to submit petitions in compliance with Rule
33.1 of the Rules of this Court.

No. 03–10259. In re Russell. C. A. 6th Cir. Petition for
writ of common-law certiorari denied.

No. 03–10762. In re Amir-El;
No. 03–10796. In re Ogunde et al.;
No. 03–10844. In re Kornafel;
No. 03–10929. In re Acklin;
No. 04–297. In re Califorrniaa;
No. 04–5233. In re Thrash;
No. 04–5306. In re Pulliam;
No. 04–5340. In re Montez;
No. 04–5404. In re Ellis;
No. 04–5501. In re Marsh;
No. 04–5633. In re Zarate;
No. 04–5701. In re Cluck;
No. 04–5745. In re Scheidly;
No. 04–5769. In re Croft;
No. 04–5811. In re Cruz-Rivera;
No. 04–5834. In re Dumas;
No. 04–5841. In re Fouche;
No. 04–5857. In re Beaumont;
No. 04–5902. In re Olson;
No. 04–5918. In re Demouchet;
No. 04–5933. In re Leverett;
No. 04–5946. In re Herrera;
No. 04–6002. In re Absalon;
No. 04–6093. In re Burgess;
No. 04–6096. In re Verdone;
No. 04–6130. In re Hill;
No. 04–6141. In re Harley; and
No. 04–6145. In re Hubbard. Petitions for writs of habeas

corpus denied.

No. 03–1645. In re Green;
No. 03–10052. In re Johnson;
No. 03–10356. In re Morgan;
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No. 03–10373. In re Cole;
No. 03–10509. In re Rivas;
No. 03–10578. In re Thomas;
No. 03–10708. In re Gricco;
No. 03–10864. In re Taylor;
No. 03–10942. In re Crosby;
No. 03–10992. In re Smith;
No. 03–11027. In re Valley;
No. 04–5083. In re Koger;
No. 04–5358. In re Johnson;
No. 04–5363. In re Collins;
No. 04–5372. In re Pri-Har; and
No. 04–5411. In re Hodges. Petitions for writs of manda-

mus denied.

No. 03–1633. In re Hemphill. Petition for writ of manda-
mus denied. Justice Breyer took no part in the consideration
or decision of this petition.

No. 03–1596. In re Adams;
No. 03–10493. In re Brooks;
No. 03–10905. In re Curtis;
No. 04–5349. In re Armstrong; and
No. 04–5822. In re Young. Petitions for writs of mandamus

and/or prohibition denied.

Certiorari Denied. (See also No. 03–10259, supra.)
No. 03–1240. Flexible Products Co. et al. v. Ervast.

C. A. 11th Cir. Certiorari denied. Reported below: 346 F. 3d
1007.

No. 03–1269. Castellano v. Fragozo et al.; and
No. 03–1417. Fragozo et al. v. Castellano. C. A. 5th Cir.

Certiorari denied. Reported below: 352 F. 3d 939.

No. 03–1280. George E. Warren Corp. v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 341 F. 3d
1348.

No. 03–1300. Zulick v. Wise et al. Sup. Ct. Pa. Certiorari
denied. Reported below: 575 Pa. 140, 834 A. 2d 1126.

No. 03–1304. Ward, Individually and on Behalf of All
Others Similarly Situated v. South Carolina. Sup. Ct.
S. C. Certiorari denied. Reported below: 356 S. C. 449, 590
S. E. 2d 30.
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No. 03–1375. Rybicki et al. v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 354 F. 3d 124.

No. 03–1389. Judicial Watch, Inc. v. Internal Revenue
Service. C. A. 4th Cir. Certiorari denied. Reported below:
84 Fed. Appx. 335.

No. 03–1414. Hamilton v. Collett et al. C. A. 5th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 634.

No. 03–1418. Harris et al. v. Federal Aviation Adminis-
tration et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 353 F. 3d 1006.

No. 03–1420. Griffin et al. v. Indiana Department of
Local Government Finance. Tax. Ct. Ind. Certiorari de-
nied. Reported below: 794 N. E. 2d 1171.

No. 03–1424. al-Marri v. Rumsfeld, Secretary of De-
fense, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 360 F. 3d 707.

No. 03–1425. Barmes v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 03–1428. City of Austin, Texas, et al. v. Brownlee,
Acting Secretary of the Army, et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 352 F. 3d 235.

No. 03–1433. Rann v. Chao, Secretary of Labor. C. A.
D. C. Cir. Certiorari denied. Reported below: 346 F. 3d 192.

No. 03–1439. Sousa, as Executor of the Will of Sousa,
Deceased, et al. v. Unilab Corporation Class II (Non-
Exempt) Members Group Benefit Plan et al. C. A. 9th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 954.

No. 03–1440. Kalama Services, Inc., et al. v. Director,
Office of Workers’ Compensation Programs, Department
of Labor, et al. C. A. 9th Cir. Certiorari denied. Reported
below: 354 F. 3d 1085.

No. 03–1448. Turner v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 267 Conn. 414, 838 A. 2d 947.

No. 03–1449. Aeroquip-Vickers, Inc., and Subsidiaries,
fka Trinova Corp. and Subsidiaries v. Commissioner of In-
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ternal Revenue. C. A. 6th Cir. Certiorari denied. Re-
ported below: 347 F. 3d 173.

No. 03–1450. Khan et ux. v. Ashcroft, Attorney Gen-
eral. C. A. 7th Cir. Certiorari denied.

No. 03–1480. Ishler et al. v. Commissioner of Internal
Revenue. C. A. 11th Cir. Certiorari denied. Reported below:
88 Fed. Appx. 385.

No. 03–1485. McCloy v. Department of Agriculture.
C. A. 10th Cir. Certiorari denied. Reported below: 351 F. 3d
447.

No. 03–1487. Fisher v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 340 F. 3d 1261.

No. 03–1495. Moran et al. v. Hibbs, Director, Arizona
Department of Revenue, et al. Sup. Ct. Ariz. Certiorari
denied. Reported below: 207 Ariz. 181, 84 P. 3d 446.

No. 03–1499. Marsh, Executrix of the Estate of Marsh,
et al. v. W. R. Grace & Co. et al. C. A. 4th Cir. Certiorari
denied. Reported below: 80 Fed. Appx. 883.

No. 03–1504. Monin v. Monin, Inc., et al. Ct. App. Ky.
Certiorari denied.

No. 03–1506. Williams v. Columbus Metropolitan Hous-
ing Authority. C. A. 6th Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 870.

No. 03–1507. Harrell v. CNA Insurance Cos. et al.
C. A. 4th Cir. Certiorari denied. Reported below: 86 Fed.
Appx. 579.

No. 03–1511. Wright v. Montgomery County, Pennsylva-
nia, et al. C. A. 3d Cir. Certiorari denied. Reported below:
85 Fed. Appx. 312.

No. 03–1512. Johnson et ux. v. City of Shorewood, Min-
nesota, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 360 F. 3d 810.

No. 03–1515. City of McAlester, Oklahoma, et al. v.
Pittsburgh County Rural Water District No. 7 et al.; and
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No. 03–1643. Pittsburgh County Rural Water District
No. 7 v. City of McAlester, Oklahoma, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 358 F. 3d 694.

No. 03–1517. Scarrot et al. v. Wilkins et al. C. A. 9th
Cir. Certiorari denied. Reported below: 350 F. 3d 949.

No. 03–1518. Chortek et al. v. City of Milwaukee, Wis-
consin, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 356 F. 3d 740.

No. 03–1519. Bramwell v. Federal Bureau of Prisons.
C. A. 9th Cir. Certiorari denied. Reported below: 348 F. 3d 804.

No. 03–1521. Visa U. S. A., Inc. v. United States; and
No. 03–1532. MasterCard International Inc. v. United

States. C. A. 2d Cir. Certiorari denied. Reported below: 344
F. 3d 229.

No. 03–1523. James v. Tuck et al. C. A. 5th Cir. Certiorari
denied. Reported below: 77 Fed. Appx. 754.

No. 03–1524. Haeberle v. University of Louisville et al.
C. A. 6th Cir. Certiorari denied. Reported below: 90 Fed.
Appx. 895.

No. 03–1527. Henderson v. Campbell, Commissioner, Ala-
bama Department of Corrections, et al. C. A. 11th Cir.
Certiorari denied. Reported below: 353 F. 3d 880.

No. 03–1529. Smith v. New Mexico. Ct. App. N. M. Certio-
rari denied.

No. 03–1533. Krstic v. Ashcroft, Attorney General,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 97
Fed. Appx. 904.

No. 03–1534. Ruiz-Valera v. Association of the Bar of
the City of New York. C. A. 2d Cir. Certiorari denied. Re-
ported below: 91 Fed. Appx. 168.

No. 03–1535. DeSordi v. Burge, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 84 Fed. Appx. 160.

No. 03–1536. Watson v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.
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No. 03–1537. Walker v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 03–1545. Wolk et ux. v. Orange County, Florida,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 88
Fed. Appx. 384.

No. 03–1546. Ulysses I & Co., Inc. v. Feldstein et al.
C. A. 2d Cir. Certiorari denied. Reported below: 346 F. 3d 27.

No. 03–1548. Novotny, in His Individual Capacity as
Trustee of Midwest Limited and Sunrise Investments v.
United States et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 71 Fed. Appx. 792.

No. 03–1549. GM Enterprises, Inc. v. Town of St. Joseph,
Wisconsin. C. A. 7th Cir. Certiorari denied. Reported below:
350 F. 3d 631.

No. 03–1550. Montana Right to Life Assn. et al. v. Ed-
dleman, in His Official Capacity as County Attorney for
Stillwater County, Montana, and as a Representative of
the Class of County Attorneys in the State of Montana,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 343
F. 3d 1085.

No. 03–1552. Mainstream Marketing Services, Inc., et
al. v. Federal Trade Commission et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 358 F. 3d 1228.

No. 03–1554. Pledger, Individually and on Behalf of
His Minor Children, Pledger et al., et al. v. Phil Guil-
beau Offshore, Inc. C. A. 5th Cir. Certiorari denied. Re-
ported below: 88 Fed. Appx. 690.

No. 03–1555. Moss v. Enlarged City School District of
the City of Amsterdam et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 81 Fed. Appx. 389.

No. 03–1557. Salehpoor v. Shahinpoor et al. C. A. 10th
Cir. Certiorari denied. Reported below: 358 F. 3d 782.

No. 03–1560. Ureneck v. Ping Cui. App. Ct. Mass. Certio-
rari denied. Reported below: 59 Mass. App. 809, 798 N. E.
2d 305.
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No. 03–1561. Garcia-Zavala v. Ashcroft, Attorney Gen-
eral. C. A. 5th Cir. Certiorari denied.

No. 03–1562. HCA Inc. & Subsidiaries, Successor to Hos-
pital Corporation of America & Subsidiaries v. Commis-
sioner of Internal Revenue. C. A. 6th Cir. Certiorari de-
nied. Reported below: 348 F. 3d 136.

No. 03–1563. Horton et al. v. City of Houston, Texas,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 89
Fed. Appx. 903.

No. 03–1564. Granite State Outdoor Advertising, Inc. v.
City of Clearwater, Florida, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 351 F. 3d 1112.

No. 03–1565. Farey-Jones v. Theofel et al. C. A. 9th Cir.
Certiorari denied. Reported below: 359 F. 3d 1066.

No. 03–1567. Myers v. American Society of Composers,
Actors, and Publishers. C. A. 2d Cir. Certiorari denied.

No. 03–1568. Martinez et al. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 81 Fed. Appx. 355.

No. 03–1569. Martin v. Love-Lane; and
No. 03–1680. Love-Lane v. Martin. C. A. 4th Cir. Certio-

rari denied. Reported below: 355 F. 3d 766.

No. 03–1572. Jorgenson v. Cason, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 972.

No. 03–1574. Wince et al. v. Stemler et al. C. A. 6th Cir.
Certiorari denied. Reported below: 350 F. 3d 578.

No. 03–1575. Washington-Dulles Transportation, Ltd. v.
Metropolitan Washington Airports Authority. C. A. 4th
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 843.

No. 03–1576. McCombs v. Desguin, in His Official Capac-
ity as Property Appraiser, Charlotte County, Florida,
et al. Sup. Ct. Fla. Certiorari denied. Reported below: 870
So. 2d 822.

No. 03–1577. DeCarlo, Executrix of the Estate of De-
Carlo v. Archie Comic Publications, Inc. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 468.
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No. 03–1578. Sirleaf et ux. v. Boozer et al. C. A. 4th
Cir. Certiorari denied.

No. 03–1582. Associated Builders & Contractors of
Southern California, Inc. v. Acosta, in Her Official Ca-
pacity as Acting Chief, Division of Apprenticeship Stand-
ards, et al. C. A. 9th Cir. Certiorari denied. Reported
below: 356 F. 3d 979.

No. 03–1584. Hines et al. v. City of Chicago, Illinois,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 91
Fed. Appx. 501.

No. 03–1587. Estiverne v. Hibernia Corp. et al. Sup. Ct.
La. Certiorari denied. Reported below: 868 So. 2d 22.

No. 03–1588. Minka Lighting, Inc. v. Craftmade Inter-
national, Inc. C. A. Fed. Cir. Certiorari denied. Reported
below: 93 Fed. Appx. 214.

No. 03–1590. Medinol Ltd. v. Johnson & Johnson et al.
C. A. Fed. Cir. Certiorari denied. Reported below: 87 Fed.
Appx. 729.

No. 03–1592. Prewitt Enterprises, Inc., et al. v. Organi-
zation of the Petroleum Exporting Countries. C. A. 11th
Cir. Certiorari denied. Reported below: 353 F. 3d 916.

No. 03–1593. Monaco v. American General Assurance Co.
et al. C. A. 3d Cir. Certiorari denied. Reported below: 359
F. 3d 296.

No. 03–1594. Angelico v. Lehigh Valley Hospital, Inc.,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 85
Fed. Appx. 308.

No. 03–1595. Employers Insurance of Wausau v. El
Banco de Seguros del Estado. C. A. 7th Cir. Certiorari de-
nied. Reported below: 357 F. 3d 666.

No. 03–1599. City of Mesa, Arizona v. Petersen. Sup. Ct.
Ariz. Certiorari denied. Reported below: 207 Ariz. 35, 83 P.
3d 35.

No. 03–1600. Gantt v. Security, USA, Inc. C. A. 4th Cir.
Certiorari denied. Reported below: 356 F. 3d 547.
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No. 03–1602. Artichoke Joe’s et al. v. Norton, Secretary
of the Interior, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 353 F. 3d 712.

No. 03–1603. Blue Circle, Inc. v. Georgia Department of
Revenue et al. Ct. App. Ga. Certiorari denied.

No. 03–1604. Baskin v. Rutherford County, Tennessee,
et al. Sup. Ct. Tenn. Certiorari denied.

No. 03–1605. Arrington v. Southwestern Bell Tele-
phone Co. C. A. 5th Cir. Certiorari denied. Reported below:
93 Fed. Appx. 593.

No. 03–1607. Johnson v. McCullah et al. C. A. 3d Cir.
Certiorari denied.

No. 03–1608. Nord v. Black & Decker Disability Plan.
C. A. 9th Cir. Certiorari denied. Reported below: 356 F. 3d
1008.

No. 03–1609. Providence Health System-Washington,
dba Providence Yakima Medical Center, dba Providence
Yakima Medical Center Skilled Nursing Facility v.
Thompson, Secretary of Health and Human Services.
C. A. 9th Cir. Certiorari denied. Reported below: 353 F. 3d 661.

No. 03–1611. Commonwealth Construction Management,
Inc., et al. v. Board of Zoning Appeals of Fairfax County,
Virginia, et al. Sup. Ct. Va. Certiorari denied.

No. 03–1612. Agustin v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 786.

No. 03–1613. Lasher v. Lasher. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 03–1614. Min Jin v. Metropolitan Life Insurance Co.
C. A. 2d Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 456.

No. 03–1615. McNeil v. Verisign, Inc., et al. C. A. 9th
Cir. Certiorari denied.

No. 03–1616. Kaur v. Ashcroft, Attorney General. C. A.
9th Cir. Certiorari denied. Reported below: 84 Fed. Appx. 843.
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No. 03–1617. Doe v. Thompson et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 03–1618. Catholic Charities of Sacramento, Inc. v.
California et al. Sup. Ct. Cal. Certiorari denied. Reported
below: 32 Cal. 4th 527, 85 P. 3d 67.

No. 03–1620. Hobdy v. California et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 03–1621. Holton v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 126 S. W. 3d 845.

No. 03–1623. Haugen v. Henry County, Georgia, et al.
Sup. Ct. Ga. Certiorari denied. Reported below: 277 Ga. 743,
594 S. E. 2d 324.

No. 03–1624. Heldt v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 03–1625. Gardner v. Heartland Express, Inc. Sup.
Ct. Iowa. Certiorari denied. Reported below: 675 N. W. 2d 259.

No. 03–1626. Barna v. Barna. Dist. Ct. App. Fla., 4th Dist.
Certiorari denied. Reported below: 850 So. 2d 603.

No. 03–1627. Howell et ux. v. Ricci et al. Sup. Ct. Nev.
Certiorari denied. Reported below: 120 Nev. 1249, 131 P. 3d 609.

No. 03–1630. Mandycz v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 351 F. 3d 222.

No. 03–1631. Beavers v. Brown et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 529.

No. 03–1632. Ganesan v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–1634. Substance, Inc., et al. v. Chicago Board of
Education. C. A. 7th Cir. Certiorari denied. Reported below:
354 F. 3d 624.

No. 03–1636. In re Gross et al. Ct. App. Ky. Certiorari
denied.
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No. 03–1637. Barnett v. Colorado. C. A. 10th Cir. Certio-
rari denied. Reported below: 78 Fed. Appx. 74.

No. 03–1638. Crawford v. United States. C. A. 4th Cir.
Certiorari denied.

No. 03–1639. Biodiversity Associates et al. v. Cables,
Regional Forester, United States Forest Service, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 357 F. 3d
1152.

No. 03–1640. Nebraska et al. v. Environmental Protec-
tion Agency. C. A. D. C. Cir. Certiorari denied. Reported
below: 89 Fed. Appx. 277.

No. 03–1641. King v. Indiana. Ct. App. Ind. Certiorari de-
nied. Reported below: 799 N. E. 2d 42.

No. 03–1642. Neder v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–1646. Cantu v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–1647. District of Columbia Board of Elections
and Ethics v. Turner et al. C. A. D. C. Cir. Certiorari de-
nied. Reported below: 354 F. 3d 890.

No. 03–1649. Martin v. City of Oceanside, California,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 360
F. 3d 1078.

No. 03–1650. Biener et al. v. Calio, Election Commis-
sioner of Delaware, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 361 F. 3d 206.

No. 03–1651. Boyadjian v. Trans Union Corp. C. A. 3d Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 868.

No. 03–1652. Doe et al. v. Tandeske, Commissioner,
Alaska Department of Public Safety, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 361 F. 3d 594.

No. 03–1653. Hedrick v. Western Reserve Care System
et al. C. A. 6th Cir. Certiorari denied. Reported below: 355
F. 3d 444.
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No. 03–1654. White v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 87 Fed. Appx. 566.

No. 03–1656. Drelles et al. v. Metropolitan Life Insur-
ance Co. et al. C. A. 3d Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 587.

No. 03–1657. Bestor v. Lieberman, United States Sena-
tor, et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 156.

No. 03–1658. Cunningham v. Hamilton et al. C. A. 4th
Cir. Certiorari denied. Reported below: 84 Fed. Appx. 357.

No. 03–1659. Berry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 87 Fed. Appx. 312.

No. 03–1660. Schmier v. Supreme Court of California
et al. Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 03–1662. Beckwith Place L. P. et al. v. General
Electric Co. et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 361 F. 3d 566.

No. 03–1663. Guajardo, Individually and on Behalf of
All Others Similarly Situated v. Texas Department of
Criminal Justice. C. A. 5th Cir. Certiorari denied. Re-
ported below: 363 F. 3d 392.

No. 03–1664. Stern v. Orlick. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 869 So. 2d 540.

No. 03–1665. Bankhead et al. v. Knickrehm, Director,
Arkansas Department of Human Services, et al. C. A. 8th
Cir. Certiorari denied. Reported below: 360 F. 3d 839.

No. 03–1666. Slavin v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 1 N. Y. 3d 392, 807 N. E. 2d 259.

No. 03–1667. Bonavitacola Electric Contractor, Inc.,
et al. v. Boro Developers, Inc., et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 87 Fed. Appx. 227.

No. 03–1671. McFall v. Ward. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 277 Ga. 649, 593 S. E. 2d 340.
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No. 03–1673. Cycenas v. Stoner et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 954.

No. 03–1674. Lurie v. Blackwell, Liquidating Trustee of
the Popkin and Stern Liquidating Trust. C. A. 8th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 543.

No. 03–1675. Griggs v. State Bar of Georgia. Sup. Ct. Ga.
Certiorari denied. Reported below: 277 Ga. 663, 593 S. E. 2d 328.

No. 03–1676. Hayes v. Nice Systems Ltd. et al. C. A. 3d
Cir. Certiorari denied.

No. 03–1677. Tilley et ux. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 85 Fed. Appx. 333.

No. 03–1678. Zimmerman et ux. v. City of Oakland, Cali-
fornia, et al. C. A. 9th Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 451.

No. 03–1679. Moreno et al. v. Summit Mortgage Corp.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 364
F. 3d 574.

No. 03–1682. Gilmore v. Department of Labor et al.
C. A. 11th Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 381.

No. 03–1683. Stillman v. Colorado et al. Ct. App. Colo.
Certiorari denied. Reported below: 87 P. 3d 200.

No. 03–1684. Crain Brothers Inc. et al. v. Lovejoy. Ct.
App. La., 3d Cir. Certiorari denied. Reported below: 862 So.
2d 490.

No. 03–1685. Guenther v. Tidewater Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 625.

No. 03–1686. Willy et ux. v. Virginia State Corporation
Commission. Sup. Ct. Va. Certiorari denied.

No. 03–1687. Wiley v. City of Chicago, Illinois, et al.;
and

No. 03–1717. Jones v. Wiley. C. A. 7th Cir. Certiorari de-
nied. Reported below: 361 F. 3d 994.
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No. 03–1689. Rothenberg v. Minnesota Board of Contin-
uing Legal Education. Sup. Ct. Minn. Certiorari denied.
Reported below: 676 N. W. 2d 283.

No. 03–1690. United States ex rel. Karvelas v.
Melrose-Wakefield Hospital et al. C. A. 1st Cir. Certio-
rari denied. Reported below: 360 F. 3d 220.

No. 03–1692. Barr v. Texas. Ct. App. Tex., 11th Dist. Cer-
tiorari denied.

No. 03–1695. Vaughen v. Florida Bar. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 870 So. 2d 824.

No. 03–1697. Douds et al. v. Thompson et al. Dist. Ct.
App. Fla., 2d Dist. Certiorari denied. Reported below: 852 So.
2d 299.

No. 03–1700. Hinton v. United States et al. C. A. 6th
Cir. Certiorari denied.

No. 03–1701. Craig v. Holsey. Ct. App. Ga. Certiorari de-
nied. Reported below: 264 Ga. App. 344, 590 S. E. 2d 742.

No. 03–1702. Manuel v. Sanderson Farms, Inc., Process-
ing Division. C. A. 5th Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 714.

No. 03–1703. Rockefeller v. Westinghouse Electric Co.,
Waste Isolation Division, et al. C. A. D. C. Cir. Certio-
rari denied.

No. 03–1704. Roach v. Saldano et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 545.

No. 03–1705. Taylor v. Prudential Insurance Company
of America. C. A. 3d Cir. Certiorari denied. Reported below:
91 Fed. Appx. 746.

No. 03–1706. Markowitz v. Markowitz. Ct. App. Tex., 14th
Dist. Certiorari denied. Reported below: 118 S. W. 3d 82.

No. 03–1707. Nordyke et al. v. King et al. C. A. 9th Cir.
Certiorari denied. Reported below: 319 F. 3d 1185.

No. 03–1708. McAnally v. Clark County, Nevada, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 84 Fed.
Appx. 787.
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No. 03–1709. Union Electric Co. v. United States. C. A.
Fed. Cir. Certiorari denied. Reported below: 363 F. 3d 1292.

No. 03–1710. Esty et al. v. United States et al. C. A.
1st Cir. Certiorari denied. Reported below: 88 Fed. Appx. 421.

No. 03–1711. Sisler v. Supreme Court of Montana. Sup.
Ct. Mont. Certiorari denied.

No. 03–1712. Demirzhiu et ux. v. Ashcroft, Attorney
General, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 96 Fed. Appx. 263.

No. 03–1713. Nu-Look Design, Inc. v. Commissioner of In-
ternal Revenue; Superior Proside, Inc. v. Commissioner of
Internal Revenue; and Joseph M. Grey Public Account-
ant, P. C., et al. v. Commissioner of Internal Revenue.
C. A. 3d Cir. Certiorari denied. Reported below: 356 F. 3d 290
(first judgment); 86 Fed. Appx. 510 (second judgment); 93 Fed.
Appx. 473 (third judgment).

No. 03–1714. Michael Minnis & Associates, P. C. v. Kaw
Nation. Ct. Civ. App. Okla. Certiorari denied. Reported
below: 90 P. 3d 1009.

No. 03–1715. Philip Morris USA Inc. v. Lewis, dba B&H
Vendors, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 355 F. 3d 515.

No. 03–1716. Lurie Co. v. Cook County Board of Review.
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 345
Ill. App. 3d 539, 803 N. E. 2d 55.

No. 03–1718. Knuth v. Knuth. Ct. App. Mich. Certiorari
denied.

No. 03–1719. Multi-Tech Systems, Inc. v. Microsoft Corp.
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 357
F. 3d 1340.

No. 03–1720. Underwood v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–1721. Vintilla v. City of Rocky River, Ohio, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 274.
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No. 03–8407. Cross v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 337 Ill. App. 3d 1153, 843
N. E. 2d 510.

No. 03–8535. Freeman v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 573 Pa. 532, 827 A. 2d 385.

No. 03–8805. Cooper, aka Sealed Defendant 1 v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 71
Fed. Appx. 298.

No. 03–9116. Basker v. Boyce et al. Sup. Ct. Fla. Certio-
rari denied. Reported below: 857 So. 2d 195.

No. 03–9208. DeSantis v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 518.

No. 03–9243. Castillo v. Corsini, Superintendent, Bay
State Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 348 F. 3d 1.

No. 03–9284. McCrae v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 574 Pa. 594, 832 A. 2d 1026.

No. 03–9334. Zhuo Jian Ping v. Subdivision Office of Im-
migration and Naturalization Services INS Officials.
C. A. 11th Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 391.

No. 03–9465. Rearden v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 349 F. 3d 608.

No. 03–9664. Benson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 69 Fed. Appx. 197.

No. 03–9672. Martinez v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 03–9675. Strange v. Norfolk Southern Corp. C. A.
11th Cir. Certiorari denied. Reported below: 85 Fed. Appx. 726.

No. 03–9719. Corbeil v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 215.

No. 03–9746. Smith v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 89
Fed. Appx. 859.
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No. 03–9755. Morris v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 90
Fed. Appx. 62.

No. 03–9777. Mitchell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 384.

No. 03–9790. Davis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 682.

No. 03–9803. Whited v. Dotson, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 888.

No. 03–9809. Brunshtein v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 344 F. 3d 91.

No. 03–9823. Green v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 82
Fed. Appx. 333.

No. 03–9845. Gutierrez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 351 F. 3d 897.

No. 03–9866. Theodoropoulos v. Immigration and Natu-
ralization Service. C. A. 2d Cir. Certiorari denied. Re-
ported below: 358 F. 3d 162.

No. 03–9876. Colonna v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 360 F. 3d 1169.

No. 03–9891. Chairez v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 355 F. 3d 1099.

No. 03–9931. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 342 F. 3d 1245.

No. 03–10010. O’Kane v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 447.

No. 03–10035. Nassralah v. Ashcroft, Attorney Gen-
eral. C. A. 3d Cir. Certiorari denied. Reported below: 88
Fed. Appx. 491.

No. 03–10038. Rayford v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 125 S. W. 3d 521.
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No. 03–10041. Trotter v. Hooks, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 03–10044. Cummings v. Georgia. Ct. App. Ga. Certio-
rari denied. Reported below: 261 Ga. App. 281, 582 S. E. 2d 231.

No. 03–10051. Chrismon v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 03–10055. Ziegler v. Watkins et al. C. A. 10th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 684.

No. 03–10058. Core v. Crist, Attorney General of Flor-
ida. C. A. 11th Cir. Certiorari denied.

No. 03–10060. Cherry v. Berge et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 513.

No. 03–10066. Hamilton v. Giurbino, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10079. Helton v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 87 Fed. Appx. 713.

No. 03–10080. Hernandez v. Runnels, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 83 Fed. Appx. 197.

No. 03–10088. Rudoll v. Colleran, Superintendent,
State Correctional Institution at Waymart, et al. C. A.
3d Cir. Certiorari denied.

No. 03–10089. Contreras v. Garcia, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 89 Fed. Appx. 102.

No. 03–10091. Hirahara v. Kramer, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10095. Height v. Moore, Administrator, East Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 03–10096. Guillory v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10097. Iruegas v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.
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No. 03–10098. Hawthorne v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10099. Serrano v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 345 F. 3d 1071.

No. 03–10102. Anderson v. Lamarque, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 81 Fed. Appx. 257.

No. 03–10103. Cormier v. Texas. C. A. 5th Cir. Certiorari
denied.

No. 03–10106. Atamian v. Hawk et al. Sup. Ct. Del. Cer-
tiorari denied. Reported below: 842 A. 2d 1244.

No. 03–10108. Khan v. Mecham et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 80 Fed. Appx. 50.

No. 03–10112. Ortega v. Colorado. Ct. App. Colo. Certio-
rari denied.

No. 03–10114. Morales-Palacios v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 369 F. 3d 442.

No. 03–10115. Hildebrant v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10127. Methany v. Knowles, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10128. Gutierrez v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10129. Forney v. Freeport Township et al. C. A.
10th Cir. Certiorari denied.

No. 03–10131. Hoffman v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10132. Garrett v. Fleming et al. C. A. 4th Cir.
Certiorari denied. Reported below: 71 Fed. Appx. 238.

No. 03–10134. Ware v. Ware. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 862 So. 2d 90.
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No. 03–10135. Holsapple v. Virginia. Sup. Ct. Va. Certio-
rari denied. Reported below: 266 Va. 593, 587 S. E. 2d 561.

No. 03–10138. Shackelford v. Dretke, Director, Texas
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Certiorari denied.

No. 03–10139. Rideau v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 866 So. 2d 225.

No. 03–10146. Johnson v. Viner et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 03–10147. Johnson et al. v. Stringfellow et al.
C. A. 5th Cir. Certiorari denied. Reported below: 93 Fed.
Appx. 615.

No. 03–10148. Martin v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10150. Ward v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 84 Fed. Appx. 909.

No. 03–10151. Dyandria M. v. Administration for Chil-
dren’s Services. Ct. App. N. Y. Certiorari denied. Reported
below: 1 N. Y. 3d 623, 808 N. E. 2d 1280.

No. 03–10152. Byrom v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 863 So. 2d 836.

No. 03–10156. Davis v. Budge, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 505.

No. 03–10161. Morales v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10164. Rivera v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 90 Fed. Appx. 387.

No. 03–10165. Brown v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied. Reported below: 853 So. 2d 8.

No. 03–10169. Torres v. Gillis, Superintendent, State
Correctional Institution at Coal Township, et al. C. A.
3d Cir. Certiorari denied.
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No. 03–10172. Coleman v. Pliler, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 984.

No. 03–10174. Young v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10178. Frazier v. Mitchell et al. C. A. 6th Cir.
Certiorari denied. Reported below: 75 Fed. Appx. 498.

No. 03–10179. Ashe v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10180. Rocha v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 03–10183. Robinson v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 03–10184. Senator v. Valadez, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10189. Gardner v. Hernandez, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10192. Green v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 69 Fed. Appx. 197.

No. 03–10197. Inguaggiato v. Smith, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 03–10200. Cashion, as Executrix of the Estate of
Smith, Deceased v. Torbert et al. Sup. Ct. Ala. Certiorari
denied. Reported below: 885 So. 2d 745.

No. 03–10201. Helwig v. Kapture. C. A. 6th Cir. Certio-
rari denied.

No. 03–10202. Glover v. Texas Board of Pardons and Pa-
roles et al. C. A. 5th Cir. Certiorari denied. Reported
below: 88 Fed. Appx. 720.

No. 03–10204. Gaither v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.
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No. 03–10207. Goodman v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10208. Hartsell v. Gallagher Bassett Services,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 79
Fed. Appx. 670.

No. 03–10209. Hogan v. Mississippi. C. A. 5th Cir. Certio-
rari denied.

No. 03–10211. Reyes v. Verizon Data Services, Inc. C. A.
11th Cir. Certiorari denied. Reported below: 91 Fed. Appx. 656.

No. 03–10213. Hampton v. Epstein et al. C. A. 6th Cir.
Certiorari denied. Reported below: 75 Fed. Appx. 411.

No. 03–10214. Grier v. Moore, Administrator, East Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 03–10215. Green v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 336 Ill. App. 3d 1046, 841
N. E. 2d 542.

No. 03–10217. Harris v. United States District Court
for the Eastern District of Michigan. C. A. 6th Cir. Cer-
tiorari denied.

No. 03–10222. Thornton v. Hooks, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 03–10224. Roland v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10228. Crawford v. Oklahoma. Ct. Crim. App.
Okla. Certiorari denied.

No. 03–10234. Wilson v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 841 A. 2d 309.

No. 03–10235. Joseph v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 03–10238. Abreu Aceves v. Knowles, Warden, et al.
C. A. 9th Cir. Certiorari denied.



543ORD Unit: $PT1 [03-16-07 07:29:05] PGT: ORD1BV (Bound Volume)

829ORDERS

October 4, 2004543 U. S.

No. 03–10240. Priester v. Lowndes County, Mississippi,
School District, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 354 F. 3d 414.

No. 03–10243. Shannon v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 116 S. W. 3d 52.

No. 03–10245. Erickson v. Watertown Health Depart-
ment et al. C. A. 1st Cir. Certiorari denied.

No. 03–10246. Risner v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 03–10249. Wonschik v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 353 F. 3d 1192.

No. 03–10255. Arellano-Ramirez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 61 Fed. Appx. 119.

No. 03–10257. Saban v. Washington Group International,
Inc., et al. C. A. 9th Cir. Certiorari denied.

No. 03–10260. Lewis v. Lewis, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10263. Johnson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 352 F. 3d 339.

No. 03–10268. Turner v. Lamarque, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 84 Fed. Appx. 866.

No. 03–10270. Valdez v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 03–10279. Sanders v. Wayne County, Michigan, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 87 Fed.
Appx. 449.

No. 03–10281. Ahuja v. Superior Court of California,
Los Angeles County (two judgments). Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 03–10283. Johnson v. Carey, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10285. Reed v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.
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No. 03–10286. Morales v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 03–10288. Sherratt v. Friel, Warden. Ct. App. Utah.
Certiorari denied.

No. 03–10289. O’Brien v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 03–10296. Protopappas v. Lewis, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10298. Landsberger v. Lamarque, Warden. C. A.
9th Cir. Certiorari denied.

No. 03–10301. Johnson v. Ward, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied.
Reported below: 78 Fed. Appx. 100.

No. 03–10302. Jackson v. Louisiana. Ct. App. La., 2d Cir.
Certiorari denied. Reported below: 853 So. 2d 712.

No. 03–10304. Lord v. Morgan, Superintendent, Washing-
ton State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 347 F. 3d 1091.

No. 03–10305. Carney, aka Smith v. Texas. Ct. Crim. App.
Tex. Certiorari denied.

No. 03–10308. Davis v. Wilson, Warden, et al. Sup. Ct.
Ohio. Certiorari denied. Reported below: 100 Ohio St. 3d 269,
798 N. E. 2d 379.

No. 03–10310. Blandon v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 03–10316. Jones v. Michigan Department of Correc-
tions. Ct. App. Mich. Certiorari denied.

No. 03–10317. San Juan Nance v. Crosby, Secretary,
Florida Department of Corrections. C. A. 11th Cir. Cer-
tiorari denied.

No. 03–10321. Mosley v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 03–10323. Roberson v. Dallas County, Texas, et al.
C. A. 5th Cir. Certiorari denied.

No. 03–10332. Williams v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied.

No. 03–10333. Jackson v. Waller et al. C. A. 5th Cir.
Certiorari denied.

No. 03–10334. Richards v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 880 So. 2d 504.

No. 03–10335. Brown v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 264 Ga. App. 9, 589 S. E. 2d 830.

No. 03–10336. Babcock v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10339. Bender v. Runnels, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 03–10342. Davis v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 03–10343. Cuellar v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10345. Moro v. Ryan et al. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 343 Ill. App. 3d 1310, 856
N. E. 2d 699.

No. 03–10349. Monsanto v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 348 F. 3d 345.

No. 03–10353. Mizuo v. Ayers, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10355. Ruby v. Yarborough, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 86 Fed. Appx. 289.

No. 03–10357. Brown v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 256.

No. 03–10360. Autrey v. Parson. Ct. App. Miss. Certiorari
denied. Reported below: 864 So. 2d 294.
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No. 03–10363. Waterfield v. Crosby, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 90 Fed. Appx. 388.

No. 03–10364. Scheaffer v. Carpenters Local 377. C. A.
7th Cir. Certiorari denied. Reported below: 88 Fed. Appx. 945.

No. 03–10371. Yucel v. Berghuis, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 918.

No. 03–10375. Figueroa v. Wall, Director, Rhode Island
Department of Corrections, et al. C. A. 1st Cir. Certio-
rari denied.

No. 03–10376. Isaac v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10378. Gaither v. Blanks, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10379. Hayes v. Chatman, Warden. Super. Ct. Han-
cock County, Ga. Certiorari denied.

No. 03–10381. Gray v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10382. Hooker v. Castro, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10383. Hinton v. Green et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 03–10384. Hadley v. Jockisch. C. A. 7th Cir. Certio-
rari denied. Reported below: 86 Fed. Appx. 998.

No. 03–10385. Halsey v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 03–10387. Henderson v. Overton, Director, Michigan
Department of Corrections, et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 73 Fed. Appx. 115.

No. 03–10389. Herndon v. Luoma, Warden, et al. C. A.
6th Cir. Certiorari denied. Reported below: 90 Fed. Appx. 780.
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No. 03–10391. Henderson v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10393. Chegwidden v. Kapture, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 92 Fed. Appx. 309.

No. 03–10394. DuBose v. Ladwig et al. C. A. 8th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 610.

No. 03–10402. Lewis v. Johnson, Executive Director,
Texas Department of Criminal Justice, et al. C. A. 5th
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 378.

No. 03–10404. Devince Tavares v. Adams, Warden. C. A.
9th Cir. Certiorari denied.

No. 03–10405. Whitefoot v. BancorpSouth Bank, fka
Bank of Mississippi. Ct. App. Miss. Certiorari denied. Re-
ported below: 856 So. 2d 639.

No. 03–10406. Tellis v. Palmateer, Superintendent, Cof-
fee Creek Correctional Facility. C. A. 9th Cir. Certiorari
denied. Reported below: 88 Fed. Appx. 206.

No. 03–10409. McCauley v. Cook’s Pest Control, Inc.,
et al. Ct. App. Ga. Certiorari denied.

No. 03–10410. Patton v. California et al. C. A. 9th Cir.
Certiorari denied.

No. 03–10411. McCord v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10412. Davis v. Florida. Dist. Ct. App. Fla., 1st Dist.
Certiorari denied.

No. 03–10418. Padilla v. Texas. Ct. App. Tex., 3d Dist.
Certiorari denied.

No. 03–10422. Di Nardo v. Lee’s Moving & Storage, Inc.
Dist. Ct. App. Fla., 4th Dist. Certiorari denied.

No. 03–10423. Porter v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 03–10426. Campbell v. Illinois. Sup. Ct. Ill. Certio-
rari denied. Reported below: 208 Ill. 2d 203, 802 N. E. 2d 1205.

No. 03–10431. Sudduth, aka Muhammad v. Ohio State Uni-
versity et al. C. A. 3d Cir. Certiorari denied. Reported
below: 85 Fed. Appx. 874.

No. 03–10433. Owen v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 03–10435. Murray v. Valadez, Acting Warden. C. A.
9th Cir. Certiorari denied.

No. 03–10436. McDaniel v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 03–10437. Browning v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 80 Fed. Appx. 869.

No. 03–10439. Rodriguez v. Woodford, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 03–10440. Steffler v. Cow Creek Band of Umpqua
Tribe of Indians et al. C. A. 9th Cir. Certiorari denied.
Reported below: 94 Fed. Appx. 659.

No. 03–10441. Rivera v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10443. Clemmons v. Kansas. Ct. App. Kan. Certio-
rari denied. Reported below: 31 Kan. App. 2d xvi, 78 P. 3d 497.

No. 03–10445. Chapman v. Pennsylvania et al. C. A. 3d
Cir. Certiorari denied. Reported below: 82 Fed. Appx. 59.

No. 03–10447. Sonnier v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10448. Maxwell v. Fountain, Warden. C. A. 11th
Cir. Certiorari denied. Reported below: 97 Fed. Appx. 905.

No. 03–10450. Mathews v. Spalding et al. C. A. 9th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 641.
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No. 03–10452. Rounds v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 79 Fed. Appx. 317.

No. 03–10454. Davis v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 932.

No. 03–10456. Baker v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10457. Carter v. Collins et al. C. A. 4th Cir.
Certiorari denied. Reported below: 55 Fed. Appx. 704.

No. 03–10458. Gavaldon v. Cambra, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 628.

No. 03–10459. Hanible v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 575 Pa. 255, 836 A. 2d 36.

No. 03–10461. Fuentes v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
89 Fed. Appx. 868.

No. 03–10464. Camargo Flores v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 87 Fed. Appx. 400.

No. 03–10465. Fella v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10466. Grays v. Ramirez et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 278.

No. 03–10468. Williams v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 6.

No. 03–10470. Moore v. Hargett, Warden. C. A. 10th Cir.
Certiorari denied.

No. 03–10471. Edmonds v. Washington, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 77 Fed. Appx. 653.

No. 03–10472. Kunkle v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
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Division. C. A. 5th Cir. Certiorari denied. Reported below:
352 F. 3d 980.

No. 03–10474. Murray v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 03–10476. Withers v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 03–10479. Cordero v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10480. Coley v. Clark, Warden. C. A. 11th Cir.
Certiorari denied.

No. 03–10484. Rizzo v. New York. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied.

No. 03–10485. Mosley v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10486. Balazinski v. Municipality of Bridgewater
Township, New Jersey, et al. C. A. 3d Cir. Certiorari de-
nied. Reported below: 95 Fed. Appx. 462.

No. 03–10488. Perry v. United Parcel Service, Inc. C. A.
6th Cir. Certiorari denied. Reported below: 90 Fed. Appx. 860.

No. 03–10497. Johnson v. Arizona. C. A. 9th Cir. Certio-
rari denied. Reported below: 351 F. 3d 988.

No. 03–10503. Shisinday v. Texas Department of Crimi-
nal Justice et al. C. A. 5th Cir. Certiorari denied.

No. 03–10504. Watts v. Ashcroft, Attorney General.
C. A. D. C. Cir. Certiorari denied. Reported below: 84 Fed.
Appx. 98.

No. 03–10505. Wilson v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 03–10511. Hood v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 93
Fed. Appx. 665.
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No. 03–10512. Furquharsen v. Crosby, Secretary, Flor-
ida Department of Corrections. C. A. 11th Cir. Certiorari
denied.

No. 03–10513. Dehghani v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10515. Espinoza v. City of Fort Worth, Texas.
C. A. 5th Cir. Certiorari denied. Reported below: 87 Fed.
Appx. 379.

No. 03–10517. Fleming v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 343 Ill. App. 3d 1285, 856
N. E. 2d 688.

No. 03–10519. Goodson v. Brown, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10521. McNeal v. Roper, Superintendent, Po-
tosi Correctional Center, et al. Sup. Ct. Mo. Certiorari
denied.

No. 03–10523. Naragon v. Lee, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 85 Fed. Appx. 910.

No. 03–10528. Rogers v. Adams, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 206.

No. 03–10533. Boyd v. Hall, Warden, et al. C. A. 3d Cir.
Certiorari denied.

No. 03–10534. Johnson v. Scribner, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10536. Whitworth v. Price, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 458.

No. 03–10538. Watson v. Pliler, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 03–10540. Johnson v. Dellatifa et al. C. A. 6th Cir.
Certiorari denied. Reported below: 357 F. 3d 539.

No. 03–10542. Perez-Reyes v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 83 Fed. Appx. 922.
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No. 03–10543. Pruitt v. Hooks, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 348 F. 3d 1355.

No. 03–10547. Davenport v. Reno Air, Inc., et al. Sup.
Ct. Nev. Certiorari denied. Reported below: 120 Nev. 1232, 131
P. 3d 594.

No. 03–10548. Coleman v. Director, Office of Workers’
Compensation Programs, Department of Labor. C. A. 11th
Cir. Certiorari denied. Reported below: 345 F. 3d 861.

No. 03–10549. Segraves v. Miller, Superintendent, Chil-
licothe Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 03–10551. Shipman v. Doe et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 84 Fed. Appx. 433.

No. 03–10552. Simmons v. Missouri. Sup. Ct. Mo. Certio-
rari denied.

No. 03–10553. Spurlock v. Johnson, Executive Director,
Texas Department of Criminal Justice, et al. C. A. 5th
Cir. Certiorari denied. Reported below: 90 Fed. Appx. 743.

No. 03–10554. Macklin v. Kyler, Superintendent, State
Correctional Institution at Huntingdon. C. A. 3d Cir.
Certiorari denied.

No. 03–10555. Jimenez v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 03–10556. Jennis v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 03–10557. Murray v. Lynch, Attorney General of
Rhode Island, et al. C. A. 1st Cir. Certiorari denied.

No. 03–10558. McNay v. Yates, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 78 Fed. Appx. 634.

No. 03–10559. Pin v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 03–10560. Childs v. Colorado. Ct. App. Colo. Certio-
rari denied.
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No. 03–10561. King v. Thompson, Warden. Super. Ct.
Mitchell County, Ga. Certiorari denied.

No. 03–10562. Morgan v. Superior Court of California,
Los Angeles County; and Morgan v. Northridge Hospital
Medical Center et al. Ct. App. Cal., 2d App. Dist. Certio-
rari denied.

No. 03–10564. Ruse v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 03–10565. Reeves v. Haynes, Clerk, Circuit Court,
29th Judicial District, Talladega County, Alabama. C. A.
11th Cir. Certiorari denied.

No. 03–10566. Singleton v. Sanders. C. A. 5th Cir. Cer-
tiorari denied.

No. 03–10567. Keller v. Hanson et al. C. A. 7th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 949.

No. 03–10568. Epperson v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 03–10569. Jackson v. Simmons et al. C. A. 11th Cir.
Certiorari denied.

No. 03–10570. Lanier v. Filion, Superintendent, Cox-
sackie Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 03–10571. Maciel v. Felkins. C. A. 5th Cir. Certiorari
denied. Reported below: 78 Fed. Appx. 317.

No. 03–10572. Baker v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 03–10575. Garland v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 127 S. W. 3d 529.

No. 03–10579. Avery v. Campbell, Commissioner, Alabama
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 03–10580. Soares v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 03–10582. Conway v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10583. Caravella v. City of New York, Depart-
ment of Investigation, et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 79 Fed. Appx. 452.

No. 03–10584. Wheatley v. Hinkle, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 338.

No. 03–10585. Bowen v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 153 Md. App. 716.

No. 03–10588. Oliveira v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied.

No. 03–10590. Johnson v. Sherry, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10592. Britton v. Lehman, Secretary, Washington
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 88 Fed. Appx. 202.

No. 03–10596. McNeil v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 03–10598. Cotton v. Castro, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 70 Fed. Appx. 964.

No. 03–10600. Williams v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 833 A. 2d 1152.

No. 03–10607. Collins v. Oklahoma et al. Sup. Ct. Okla.
Certiorari denied.

No. 03–10611. Jones v. Baskerville, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 104.

No. 03–10612. Barber v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 03–10614. Tate v. Hall, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 03–10615. DeCologero v. United States et al. C. A.
1st Cir. Certiorari denied.

No. 03–10616. Walker v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 871 So. 2d 894.

No. 03–10617. Christian v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied.

No. 03–10621. Smith v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 348 F. 3d 177.

No. 03–10622. Bustamante v. Evans, Warden. App. Ct.
Ill., 5th Dist. Certiorari denied. Reported below: 344 Ill. App.
3d 1246, 859 N. E. 2d 330.

No. 03–10624. Douglas v. Walters et al. C. A. 3d Cir.
Certiorari denied.

No. 03–10626. Ray v. Cain, Warden. C. A. 5th Cir. Certio-
rari denied.

No. 03–10627. Berrian v. Selsky, Director, Special Hous-
ing and Inmate Disciplinary Programs, et al. Ct. App.
N. Y. Certiorari denied. Reported below: 100 N. Y. 2d 631, 801
N. E. 2d 415.

No. 03–10628. Saunders v. Tourville et al. C. A. 7th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 648.

No. 03–10630. Staffney v. Berghuis, Warden. C. A. 6th
Cir. Certiorari denied.

No. 03–10632. Bailey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 99.

No. 03–10633. Redman v. Pitts. Ct. App. D. C. Certiorari
denied. Reported below: 852 A. 2d 962.

No. 03–10634. Adegbuji v. Department of Homeland Se-
curity. C. A. 3d Cir. Certiorari denied.

No. 03–10635. Adams v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied. Reported below: 115 Cal. App. 4th 243,
9 Cal. Rptr. 3d 170.
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No. 03–10637. Gray v. Roper, Superintendent, Potosi
Correctional Center. Sup. Ct. Mo. Certiorari denied.

No. 03–10638. Curry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 880.

No. 03–10639. Peralta v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 108.

No. 03–10640. Duina v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 03–10641. Zeigler v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 345 F. 3d 1300.

No. 03–10642. Duboys v. Bomba et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 62 Fed. Appx. 404.

No. 03–10643. Lively v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 90 Fed. Appx. 22.

No. 03–10644. Mendoza, aka Vizcarra-Zamora v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 89
Fed. Appx. 632.

No. 03–10645. Jackson v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 266 Va. 423, 587 S. E. 2d 532.

No. 03–10646. Laxey v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 91 Fed. Appx. 939.

No. 03–10647. Bowling v. Haeberlin, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 344 F. 3d 487.

No. 03–10649. Walker v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 863 So. 2d 1.

No. 03–10650. Beardslee v. Brown, Acting Warden. C. A.
9th Cir. Certiorari denied. Reported below: 358 F. 3d 560.

No. 03–10651. Ward v. Office of Personnel Management.
C. A. Fed. Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 718.
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No. 03–10652. Windham v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10653. Upchurch v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 794.

No. 03–10654. Primus v. Ohio Department of Job and Fam-
ily Services. Ct. App. Ohio, Portage County. Certiorari
denied.

No. 03–10655. Newman v. Court of Appeal of California,
Second Appellate District. Sup. Ct. Cal. Certiorari denied.

No. 03–10658. May v. California Department of Child
Support Services et al. C. A. 9th Cir. Certiorari denied.

No. 03–10659. Martin v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 03–10661. Oliver v. Coiner et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 970.

No. 03–10662. Dixie v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 03–10663. Archer v. Dormire, Superintendent, Mis-
souri State Penitentiary. C. A. 8th Cir. Certiorari denied.

No. 03–10664. Barajas-Chavez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 358 F. 3d 1263.

No. 03–10665. Tafari, aka Whittington v. Epps, Commis-
sioner, Mississippi Department of Corrections, et al.
C. A. 5th Cir. Certiorari denied.

No. 03–10666. Moreno Torres v. Hall, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10667. Veilleux v. Cattell, Warden. C. A. 1st Cir.
Certiorari denied.

No. 03–10668. Perez v. Texas. Ct. App. Tex., 4th Dist.
Certiorari denied.

No. 03–10670. Buell v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.
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No. 03–10671. Maxwell v. Crist, Attorney General of
Florida, et al. C. A. 11th Cir. Certiorari denied.

No. 03–10672. Thier v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 869 So. 2d 541.

No. 03–10673. Thompson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 359 F. 3d 470.

No. 03–10674. Bear v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10675. Allen v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 03–10676. Leathers v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 354 F. 3d 955.

No. 03–10677. Kincy v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 92
Fed. Appx. 87.

No. 03–10678. Beaton-Paez v. United States. C. A. 11th
Cir. Certiorari denied.

No. 03–10679. Miller v. Supreme Court of Missouri.
C. A. 8th Cir. Certiorari denied.

No. 03–10680. Allen v. Allen. Family Ct. Cabell County,
W. Va. Certiorari denied.

No. 03–10681. Collins v. Budge, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 82 Fed. Appx. 576.

No. 03–10682. Walker v. Polk, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 835.

No. 03–10683. In Soo Chun v. Bush, President of the
United States, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 88 Fed. Appx. 227.

No. 03–10684. Canela-Naranjo v. United States. C. A.
11th Cir. Certiorari denied.
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No. 03–10685. Mata-Espinoza v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 99 Fed. Appx. 881.

No. 03–10686. Gilding v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 865 So. 2d 512.

No. 03–10687. Bales v. Ault, Warden, et al. C. A. 8th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 701.

No. 03–10688. Warren v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 338 F. 3d 258.

No. 03–10689. Bynum v. Benning, Superintendent, State
Correctional Institution at Greensburg, et al. C. A. 3d
Cir. Certiorari denied.

No. 03–10690. Tisdale v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 357 S. C. 474, 594 S. E.
2d 166.

No. 03–10691. Rodriguez v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10692. Miller v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10693. Aragon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 879.

No. 03–10694. Slanina v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 359 F. 3d 356.

No. 03–10696. Edwards v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10698. Chambers v. United States. C. A. 6th Cir.
Certiorari denied.

No. 03–10699. Butler v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 870 So. 2d 820.

No. 03–10701. Blye v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 130 S. W. 3d 776.

No. 03–10702. Hale v. Department of Defense et al.
C. A. 9th Cir. Certiorari denied. Reported below: 68 Fed.
Appx. 56.
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No. 03–10703. Gaeta-Duarte v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 327.

No. 03–10704. Garcia et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 323.

No. 03–10706. Gutierrez-Barajas v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 88 Fed. Appx. 222.

No. 03–10707. Hager v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 791 A. 2d 911.

No. 03–10709. Goodman v. Albany Area Community Serv-
ice Board et al. C. A. 11th Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 388.

No. 03–10710. Rinaldi v. Trancoso, Warden. C. A. 7th Cir.
Certiorari denied.

No. 03–10711. Payne v. Vanguard Cellular Systems, Inc.,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 91
Fed. Appx. 656.

No. 03–10712. Puga v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 03–10713. Reeves v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–10714. Sutton v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10715. Rodriguez v. Grometer, Justice, Appellate
Court of Illinois, Second District, et al. Sup. Ct. Ill.
Certiorari denied.

No. 03–10716. Smith v. Olson, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 181.

No. 03–10717. Sykosky v. Florida. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 871 So. 2d 215.

No. 03–10718. Ross v. Texas. C. A. 5th Cir. Certiorari de-
nied. Reported below: 89 Fed. Appx. 900.
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No. 03–10719. Martinez-Cortez v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 354 F. 3d 830.

No. 03–10720. Lytle v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 453.

No. 03–10722. Lewis v. District of Columbia Lottery and
Charitable Games Board. Ct. App. D. C. Certiorari denied.
Reported below: 821 A. 2d 361.

No. 03–10723. Hong Mai v. New York State Department
of Welfare et al. C. A. 2d Cir. Certiorari denied.

No. 03–10724. McBee v. Davenport et al. C. A. 11th Cir.
Certiorari denied.

No. 03–10725. Murphy v. Department of the Navy. C. A.
Fed. Cir. Certiorari denied. Reported below: 89 Fed. Appx.
702.

No. 03–10728. Tupper v. Tupper. Ct. App. Ariz. Certio-
rari denied.

No. 03–10729. Thomas v. Roche, Secretary of the Air
Force. C. A. 9th Cir. Certiorari denied. Reported below: 81
Fed. Appx. 923.

No. 03–10731. Pelham v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 03–10732. Thomas v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10733. Boddie v. Goord, Commissioner, New York
Department of Correctional Services, et al. App. Div.,
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported
below: 307 App. Div. 2d 555, 762 N. Y. S. 2d 295.

No. 03–10734. Marquez-Munoz v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 626.

No. 03–10735. Coldren v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 359 F. 3d 1253.
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No. 03–10736. Cazares v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 130.

No. 03–10737. Titti Samba v. Ashcroft, Attorney Gen-
eral. C. A. 4th Cir. Certiorari denied. Reported below: 82
Fed. Appx. 858.

No. 03–10738. Santo v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10739. Vitek v. Spiezio. C. A. 6th Cir. Certiorari
denied. Reported below: 93 Fed. Appx. 28.

No. 03–10740. Baskin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 631.

No. 03–10741. Dominguez v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 359 F. 3d 839.

No. 03–10743. Riley v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 78 Fed. Appx. 171.

No. 03–10744. Roman v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 91 Fed. Appx. 767.

No. 03–10746. Perez v. Lewis, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 926.

No. 03–10747. Pastrana Lopez, aka Lopez Pastrana v. Ne-
vada. Sup. Ct. Nev. Certiorari denied. Reported below: 120
Nev. 1261, 131 P. 3d 619.

No. 03–10748. Mata-Ramos v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 610.

No. 03–10749. Jones v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 383.

No. 03–10750. Klein v. White, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10751. Joseph v. Beard, Secretary, Pennsylvania
Department of Corrections, et al. C. A. 3d Cir. Certio-
rari denied.

No. 03–10753. Arey v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 153 Md. App. 716.
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No. 03–10754. Carrizoza v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 467.

No. 03–10756. McKinney v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 817 A. 2d 1181.

No. 03–10758. Pinet v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 841 A. 2d 577.

No. 03–10759. Tweh v. Ashcroft, Attorney General.
C. A. 5th Cir. Certiorari denied.

No. 03–10761. Aanestad v. San Francisco County, Cali-
fornia, et al. C. A. 9th Cir. Certiorari denied. Reported
below: 83 Fed. Appx. 162.

No. 03–10763. Briscoe, aka Doe v. United States. C. A.
4th Cir. Certiorari denied.

No. 03–10764. Araujo, aka Hernandez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 77 Fed.
Appx. 276.

No. 03–10765. Brewbaker v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 419.

No. 03–10766. Elizalde v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
362 F. 3d 323.

No. 03–10768. Singleton v. Gunn. C. A. 5th Cir. Certio-
rari denied.

No. 03–10770. Ringo v. Roper, Superintendent, Potosi
Correctional Center. Sup. Ct. Mo. Certiorari denied.

No. 03–10771. Ramirez v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 384.

No. 03–10772. Reynolds v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10773. Baker v. United States. C. A. 7th Cir. Cer-
tiorari denied.
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No. 03–10774. Armstrong v. Greene, Superintendent,
Great Meadow Correctional Facility. C. A. 2d Cir. Cer-
tiorari denied.

No. 03–10775. Pearson v. Indiana. Ct. App. Ind. Certio-
rari denied. Reported below: 798 N. E. 2d 269.

No. 03–10778. Mata v. Ayers, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 03–10779. Xiangwen Wu v. Salt Lake County Commis-
sion et al. C. A. 10th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 53.

No. 03–10780. James v. Chesney et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 03–10781. Bostic v. Dwyer, Superintendent, South-
east Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 03–10782. Brown v. Internal Revenue Service et al.
C. A. 5th Cir. Certiorari denied.

No. 03–10783. Seneca, aka Strickland v. Hallahan, War-
den. C. A. 9th Cir. Certiorari denied. Reported below: 82
Fed. Appx. 187.

No. 03–10784. Anderson v. Yarborough, Warden. C. A.
9th Cir. Certiorari denied.

No. 03–10785. Jackson v. United States District Court
for the Northern District of New York. C. A. 2d Cir.
Certiorari denied.

No. 03–10786. Martini v. New Jersey. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 179 N. J. 306, 845 A. 2d 132.

No. 03–10787. Clark v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 03–10788. Whiteman v. Delaware. Sup. Ct. Del. Cer-
tiorari denied. Reported below: 846 A. 2d 239.

No. 03–10789. Brooks v. Weston, District Attorney for
Bibb County, Georgia, et al. C. A. 11th Cir. Certiorari
denied.
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No. 03–10790. Parra v. CIGNA Group Insurance et al.
C. A. 9th Cir. Certiorari denied. Reported below: 81 Fed.
Appx. 932.

No. 03–10791. Aransevia v. McKelvy, Warden. C. A. 11th
Cir. Certiorari denied. Reported below: 91 Fed. Appx. 655.

No. 03–10792. Jefferson, aka Mathew v. Crosby, Secre-
tary, Florida Department of Corrections. C. A. 11th Cir.
Certiorari denied.

No. 03–10793. Steele v. Cottey, Sheriff, Marion County,
Indiana, et al. C. A. 7th Cir. Certiorari denied.

No. 03–10794. Stephenson v. Renico, Warden. C. A. 6th
Cir. Certiorari denied.

No. 03–10795. Spillane v. Hendricks, Administrator, New
Jersey State Prison. C. A. 3d Cir. Certiorari denied.

No. 03–10797. Carnivale v. New York State Department
of Education. C. A. 2d Cir. Certiorari denied.

No. 03–10798. Carpenter v. United States; and
No. 03–10848. Carpenter v. United States. C. A. 6th Cir.

Certiorari denied. Reported below: 360 F. 3d 591.

No. 03–10799. Drayton v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10800. Cage-Barile v. Barile. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 03–10801. Crowley v. Renico, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 36.

No. 03–10803. Durham v. Washburn et al. C. A. 3d Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 434.

No. 03–10804. Demeter v. Pennsylvania Department of
Corrections et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 85 Fed. Appx. 870.

No. 03–10805. Edwards v. Yarborough, Warden, et al.
C. A. 9th Cir. Certiorari denied.
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No. 03–10806. Currie v. Blanks, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10809. Cookson v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 837 A. 2d 101.

No. 03–10811. Tolbert v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 379 Md. 424, 842 A. 2d 63.

No. 03–10812. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 356 F. 3d 1268.

No. 03–10814. Hayes v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 390.

No. 03–10815. Hampton v. Ramirez-Palmer, Warden.
C. A. 9th Cir. Certiorari denied.

No. 03–10816. Dickens v. Filion, Superintendent, Cox-
sackie Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 03–10818. Hernandez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 803.

No. 03–10820. Hudair v. United States. C. A. 3d Cir.
Certiorari denied.

No. 03–10821. Amaker v. Coombe et al. C. A. 2d Cir. Cer-
tiorari denied.

No. 03–10822. Johnley v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 993.

No. 03–10823. Patayan Soriano v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 361 F. 3d 494.

No. 03–10825. Amure v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 52.

No. 03–10826. Mayers v. White, Commissioner, Tennessee
Department of Correction, et al. C. A. 6th Cir. Certiorari
denied. Reported below: 87 Fed. Appx. 467.

No. 03–10827. Johnson v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 03–10828. Bates v. Quinlan et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 03–10829. Williams v. Lamarque, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10830. Ortiz-Duartes, aka Ramos-Lira v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 95
Fed. Appx. 608.

No. 03–10831. Patterson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 462.

No. 03–10832. Blue v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 125 S. W. 3d 491.

No. 03–10833. Burns v. Schriro, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 03–10834. Ratigan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 351 F. 3d 957.

No. 03–10837. Stringer v. Alben et al. C. A. 5th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 449.

No. 03–10838. Roach v. New York. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 1 App. Div.
3d 963, 767 N. Y. S. 2d 326.

No. 03–10839. Munoz-Gonzalez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 107.

No. 03–10840. Powell v. Rowley, Superintendent, Mis-
souri Eastern Correctional Center. C. A. 8th Cir. Cer-
tiorari denied.

No. 03–10841. Tien Minh Nguyen v. Giurbino, Warden.
C. A. 9th Cir. Certiorari denied.

No. 03–10842. Bechtel v. Hull, Governor of Arizona,
et al. C. A. 9th Cir. Certiorari denied.

No. 03–10843. Martin v. Principi, Secretary of Veterans
Affairs, et al. C. A. 9th Cir. Certiorari denied.

No. 03–10845. Mahmoud v. Ashcroft, Attorney General,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 91
Fed. Appx. 359.
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No. 03–10846. Cebreros v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 917.

No. 03–10847. Cordero-Lucio v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 113.

No. 03–10849. Estes v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 87 Fed. Appx. 364.

No. 03–10850. Cunningham v. Illinois. App. Ct. Ill., 3d
Dist. Certiorari denied. Reported below: 344 Ill. App. 3d 1232,
859 N. E. 2d 324.

No. 03–10852. Mitchell v. United States. C. A. 6th Cir.
Certiorari denied.

No. 03–10853. Brown v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 348.

No. 03–10854. Bonner v. St. Martin Parish School Board.
C. A. 5th Cir. Certiorari denied. Reported below: 93 Fed.
Appx. 612.

No. 03–10855. Burrell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10856. McIver v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 82 Fed. Appx. 697.

No. 03–10859. Alcorn v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 37.

No. 03–10860. Roller v. Williams, Warden. Sup. Ct. Ga.
Certiorari denied.

No. 03–10861. Singletary v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 623.

No. 03–10862. York v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 92 Fed. Appx. 937.

No. 03–10863. Toccaline v. Lantz, Commissioner, Con-
necticut Department of Correction. App. Ct. Conn. Cer-
tiorari denied. Reported below: 80 Conn. App. 792, 837 A. 2d 849.

No. 03–10865. Nieves Diaz v. Crosby, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 869 So. 2d 538.
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No. 03–10866. Williams v. United States. C. A. 5th Cir.
Certiorari denied.

No. 03–10867. Verdell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 57.

No. 03–10868. Smitherman v. Mosley, Warden. C. A. 11th
Cir. Certiorari denied.

No. 03–10869. Renteria v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10870. Lynn v. Allen et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 89 Fed. Appx. 469.

No. 03–10871. Anderson v. Demis. C. A. 6th Cir. Certio-
rari denied. Reported below: 98 Fed. Appx. 367.

No. 03–10872. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 03–10873. Garcia v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 03–10874. Hopkinson v. Labovitz et al. Sup. Ct. Ga.
Certiorari denied.

No. 03–10875. Mendoza v. Barnhart, Commissioner of So-
cial Security. C. A. D. C. Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 3.

No. 03–10876. Minefield v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10878. Lopez-Payan v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 234.

No. 03–10880. Pringle v. Bezy, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 490.

No. 03–10881. Sims v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10882. Perea v. Bush, President of the United
States. C. A. 9th Cir. Certiorari denied.
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No. 03–10883. Noriega-Zamora v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 83 Fed. Appx. 921.

No. 03–10885. McDonald v. Armstrong, Superintendent,
Wildwood Correctional Complex. C. A. 9th Cir. Certio-
rari denied.

No. 03–10886. Lang v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 86 Fed. Appx. 787.

No. 03–10887. Linder v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 164.

No. 03–10889. Biggs v. Howes, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 82 Fed. Appx. 442.

No. 03–10890. Raheman-Fazal v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 355 F. 3d 40.

No. 03–10892. Smith v. McAdory, Warden. C. A. 7th Cir.
Certiorari denied.

No. 03–10893. Jones v. Phillips, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 96 Fed. Appx. 742.

No. 03–10894. Davis v. Robinson, Warden, et al. C. A. 6th
Cir. Certiorari denied.

No. 03–10895. Fitzpatrick v. United States. C. A. 3d Cir.
Certiorari denied.

No. 03–10896. Gillis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 358 F. 3d 386.

No. 03–10898. Freeman v. Department of Health and
Human Services. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 76 Fed. Appx. 949.

No. 03–10899. Forest v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 355 F. 3d 942.

No. 03–10901. Thivel v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 343 Ill. App. 3d 1295, 856
N. E. 2d 693.
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No. 03–10902. Watson v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–10903. Ufomaduh v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 834.

No. 03–10904. Robinson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 874.

No. 03–10906. Davis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 87 Fed. Appx. 385.

No. 03–10907. Carpenter v. Smith, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10909. Harvey v. Stalder, Secretary, Louisiana
Department of Public Safety and Corrections, et al.
Sup. Ct. La. Certiorari denied. Reported below: 869 So. 2d 886.

No. 03–10910. Hunt v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, et al. C. A. 5th Cir. Certiorari denied. Reported below:
90 Fed. Appx. 702.

No. 03–10912. Guillory v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10913. Freeman v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 03–10914. Hines v. McLeod, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 82 Fed. Appx. 86.

No. 03–10915. Lugo Velez v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 352 F. 3d 499.

No. 03–10916. Herrington v. Humphrey, Warden. Sup.
Ct. Ga. Certiorari denied.

No. 03–10917. Hamilton v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 308
App. Div. 2d 416, 764 N. Y. S. 2d 820.

No. 03–10918. Givens v. Finn, Warden. C. A. 9th Cir. Cer-
tiorari denied.
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No. 03–10919. Fasola v. Immigration and Naturalization
Service et al. C. A. 5th Cir. Certiorari denied. Reported
below: 66 Fed. Appx. 524.

No. 03–10920. Haro v. Ramirez-Palmer, Warden. C. A.
9th Cir. Certiorari denied.

No. 03–10921. Iacullo v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10922. Fitts v. Birkett, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10923. Gresham v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 384.

No. 03–10924. Holt v. Gordon, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10925. Lopez Hernandez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 86 Fed. Appx. 739.

No. 03–10926. Matz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 879.

No. 03–10927. Stevens v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 867 So. 2d 219.

No. 03–10928. Laureano v. Pataki, Governor of New
York, et al. C. A. 2d Cir. Certiorari denied.

No. 03–10930. Austin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 139.

No. 03–10931. Allen v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10932. Garcia-Tirado v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 277.

No. 03–10933. Snyder v. Addison, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 675.

No. 03–10934. Hernandez v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 94 Fed. Appx. 697.
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No. 03–10935. Thompson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 361 F. 3d 918.

No. 03–10936. Tyler v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10937. Curry v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 835 A. 2d 1098.

No. 03–10939. Romer v. California et al. (two judgments).
C. A. 9th Cir. Certiorari denied.

No. 03–10940. Headley v. Immigration and Naturaliza-
tion Service. C. A. 3d Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 35.

No. 03–10941. Ngoc-Hahn Thi Dang-Nguyen v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 98
Fed. Appx. 608.

No. 03–10943. Mendoza v. Minnesota. Ct. App. Minn.
Certiorari denied.

No. 03–10944. Pandales-Angulo v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 103 Fed. Appx.
665.

No. 03–10946. Campos-Fuerte v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 357 F. 3d 956 and 366
F. 3d 691.

No. 03–10947. Salazar-Samaniega v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 361 F. 3d 1271.

No. 03–10948. Pena v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 89 Fed. Appx. 902.

No. 03–10949. Sanchez v. Bush, President of the United
States. C. A. 9th Cir. Certiorari denied.

No. 03–10950. Ratliff v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–10951. Martin v. Michigan. Ct. App. Mich. Certio-
rari denied.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

860 OCTOBER TERM, 2004

October 4, 2004 543 U. S.

No. 03–10952. Patrick v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 409.

No. 03–10953. Lenoir v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 868 So. 2d 345.

No. 03–10954. Kroncke v. Truillo, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 03–10955. Presinal v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 732.

No. 03–10956. Eckardt v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 03–10957. Turay v. Seling. C. A. 9th Cir. Certiorari
denied. Reported below: 100 Fed. Appx. 606.

No. 03–10959. Howe v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 89 Fed. Appx. 464.

No. 03–10960. Gwinn v. Awmiller et al. C. A. 10th Cir.
Certiorari denied. Reported below: 354 F. 3d 1211.

No. 03–10962. Johnson v. Texas. Sup. Ct. Tex. Certiorari
denied.

No. 03–10963. High v. McGrath, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 03–10965. Head v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 633.

No. 03–10966. Bejarano Guillen, aka Bejaraao Guillen
v. United States. C. A. 5th Cir. Certiorari denied.

No. 03–10967. Hooker v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 03–10968. Highers v. Kapture, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 48.

No. 03–10969. Farris v. Shuping et al. Ct. App. Ga. Cer-
tiorari denied.

No. 03–10970. Grandison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 320.
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No. 03–10971. Hough v. Texas. Ct. App. Tex., 3d Dist.
Certiorari denied.

No. 03–10972. Gibson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–10973. Flowers v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 88 Fed. Appx. 674.

No. 03–10974. Georgeoff v. Tambi, Warden. C. A. 6th Cir.
Certiorari denied.

No. 03–10975. Grandison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 74 Fed. Appx. 287.

No. 03–10976. Hall v. Scott, Warden. C. A. 10th Cir.
Certiorari denied.

No. 03–10977. Gutierrez v. Blanks, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–10978. Grissette v. Ramsey, Sheriff, Kane
County, Illinois, et al. C. A. 7th Cir. Certiorari denied.
Reported below: 81 Fed. Appx. 67.

No. 03–10980. Muehlberg v. Roper, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 03–10981. Jones v. Department of Veterans Affairs.
C. A. Fed. Cir. Certiorari denied. Reported below: 85 Fed.
Appx. 763.

No. 03–10982. Lammers v. Nebraska. Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 267 Neb. 679, 676 N. W. 2d 716.

No. 03–10984. Matthews v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 55.

No. 03–10985. Lejeune v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 277 Ga. 749, 594 S. E. 2d 637.

No. 03–10986. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied.
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No. 03–10987. Ovalle-Marquez v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 91 Fed. Appx. 162.

No. 03–10988. Dela Cruz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 358 F. 3d 623.

No. 03–10989. Ealy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 292.

No. 03–10990. Finucan v. Maryland Board of Physician
Quality Assurance. Ct. App. Md. Certiorari denied. Re-
ported below: 380 Md. 577, 846 A. 2d 377.

No. 03–10991. Garcia-Galaviz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 91 Fed. Appx. 611.

No. 03–10994. Holland v. Georgia. Sup. Ct. Ga. Certio-
rari denied.

No. 03–10995. Howell v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 354 F. 3d 693.

No. 03–10996. Harrell v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 99 Fed. Appx. 879.

No. 03–10997. Henry v. Chatman, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 385.

No. 03–10998. Covington v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 89.

No. 03–10999. Edwards v. Neponsit Health Care Center
et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari de-
nied. Reported below: 1 App. Div. 3d 669, 766 N. Y. S. 2d 616.

No. 03–11000. Caison v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 92 Fed. Appx. 781.

No. 03–11001. Caldwell v. Miller, Superintendent,
Eastern New York Correctional Facility and Annex.
C. A. 2d Cir. Certiorari denied.

No. 03–11002. Chaplin, aka Chaplain v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 107 Fed.
Appx. 184.
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No. 03–11003. Nelson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 647.

No. 03–11004. McClurkin v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 341 Ill. App. 3d 1110, 853
N. E. 2d 450.

No. 03–11005. Kassebaum v. Walsh, Superintendent, Sul-
livan Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 89 Fed. Appx. 310.

No. 03–11006. Kirkham, aka Ro v. United States; and
No. 03–11048. Anderson, aka Nelson, aka West, aka

Jones, et al. v. United States. C. A. 9th Cir. Certiorari de-
nied. Reported below: 94 Fed. Appx. 487.

No. 03–11007. Arora v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 77 Fed. Appx. 646.

No. 03–11008. Burch v. McDaniel, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–11009. Sanders v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 749.

No. 03–11010. Segura v. Barnhart, Commissioner of So-
cial Security. C. A. 5th Cir. Certiorari denied. Reported
below: 87 Fed. Appx. 377.

No. 03–11011. Strickland v. United States. C. A. 11th
Cir. Certiorari denied.

No. 03–11012. Redford v. Redford. Super. Ct. Gwinnett
County, Ga. Certiorari denied.

No. 03–11013. Romer v. Yuba County, California, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 78 Fed.
Appx. 613.

No. 03–11014. Ziegler, aka Lilly v. Alabama. Ct. Crim.
App. Ala. Certiorari denied. Reported below: 886 So. 2d 127.

No. 03–11015. Bursey v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 74 Fed. Appx. 590.

No. 03–11016. Wright v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 195.
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No. 03–11017. Whitaker v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 03–11018. Williams v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 209 Ill. 2d 227, 807 N. E. 2d 448.

No. 03–11019. Whitley v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 03–11020. German Zetino v. Hernandez, Warden.
C. A. 9th Cir. Certiorari denied.

No. 03–11021. Warner v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 03–11022. Williams v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–11023. Ra v. Sabbagh. Super. Ct. N. J., App. Div.
Certiorari denied.

No. 03–11024. Morales v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 782.

No. 03–11025. Tracey v. Belleque, Superintendent, Ore-
gon State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 341 F. 3d 1037.

No. 03–11026. Abdenbi v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 361 F. 3d 1282.

No. 03–11028. Woodberry v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 589.

No. 03–11029. Davidson v. Texas Department of Criminal
Justice, Correctional Institutions Division, et al. C. A.
5th Cir. Certiorari denied. Reported below: 91 Fed. Appx. 963.

No. 03–11030. Silverio v. United States. C. A. 1st Cir.
Certiorari denied.

No. 03–11031. Worley v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 44.

No. 03–11032. Triplett v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.
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No. 03–11034. Cuervo, aka Badessa v. United States.
C. A. 8th Cir. Certiorari denied. Reported below: 354 F. 3d 969.

No. 03–11035. Freeman v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 03–11036. Breedlove v. Crosby, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 868 So. 2d 522.

No. 03–11037. Allen v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 366 F. 3d 396.

No. 03–11039. McVean v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 847.

No. 03–11041. Bond v. Bond. C. A. 2d Cir. Certiorari de-
nied. Reported below: 94 Fed. Appx. 23.

No. 03–11043. Taylor v. DeRosa, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 970.

No. 03–11044. Akbar v. South Carolina Department of
Corrections et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 88 Fed. Appx. 605.

No. 03–11047. Edison v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–11050. Jones v. Florence County Tax Assessor
Office. C. A. 4th Cir. Certiorari denied.

No. 03–11051. Woodward v. Romero, Warden. C. A. 10th
Cir. Certiorari denied.

No. 03–11052. McClellan v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 03–11053. Isom v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 356 Ark. 156, 148 S. W. 3d 257.

No. 03–11054. Brown v. United States. C. A. 3d Cir. Cer-
tiorari denied.
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No. 03–11055. Page v. Belleque, Superintendent, Oregon
State Penitentiary. Sup. Ct. Ore. Certiorari denied. Re-
ported below: 336 Ore. 379, 84 P. 3d 133.

No. 03–11056. Crawford v. Mississippi. Sup. Ct. Miss.
Certiorari denied. Reported below: 867 So. 2d 196.

No. 03–11057. Mines v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 802.

No. 03–11058. Maloney v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 252.

No. 03–11059. Escobar v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–11060. Ashby v. Washington. Ct. App. Wash. Cer-
tiorari denied.

No. 03–11061. Kailing v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 859 So. 2d 1206.

No. 03–11062. Hudler v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
79 Fed. Appx. 674.

No. 03–11064. Escarcega-Duran v. United States; and
Salabart-Gutierrez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 993 (second judg-
ment); 96 Fed. Appx. 458 (first judgment).

No. 03–11065. Reyes v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 358 F. 3d 1095.

No. 03–11066. Rainey v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 877.

No. 03–11068. Jean v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 81 Fed. Appx. 680.

No. 03–11069. Davis v. Texas. Ct. App. Tex., 13th Dist.
Certiorari denied.
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No. 03–11070. Waldon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 363 F. 3d 1103.

No. 03–11071. King v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 03–11072. Mahorney v. Jordan, Warden. C. A. 10th
Cir. Certiorari denied.

No. 03–11073. Perkins v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 968.

No. 03–11074. Bishop v. City of Henderson, Nevada,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 81
Fed. Appx. 232.

No. 03–11075. Sandoval v. United States. C. A. 7th Cir.
Certiorari denied.

No. 03–11076. Rouse v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 362 F. 3d 256.

No. 03–11077. Rodriguez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 360 F. 3d 949.

No. 03–11078. Rivera v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 03–11079. Adkins v. Holland et al. C. A. 4th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 886.

No. 03–11080. Montanio v. Farwell, Warden. C. A. 9th
Cir. Certiorari denied.

No. 03–11081. Ostrander v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 441 Mass. 344, 805
N. E. 2d 497.

No. 03–11082. Aviles v. Huang et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 239.

No. 03–11083. Angel v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 355 F. 3d 462.

No. 03–11084. Otto v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 801.
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No. 03–11085. Trinidad-Renovato v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 91 Fed. Appx. 350.

No. 03–11086. Toomer v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 87 Fed. Appx. 713.

No. 03–11087. Andres-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 92 Fed. Appx. 529.

No. 03–11088. Portillo-Candido v. United States (Re-
ported below: 95 Fed. Appx. 117); Munoz-Patlan v. United
States (95 Fed. Appx. 606); Romero Rodriguez, aka Garcia v.
United States (93 Fed. Appx. 663); Villafuerte-Rodrigue v.
United States (95 Fed. Appx. 118); Monteiro-De Oliveira v.
United States (95 Fed. Appx. 582); Vasquez-Hernandez v.
United States (95 Fed. Appx. 629); Perez-Ocanas v. United
States (95 Fed. Appx. 661); Ruiz-Ruiz v. United States (95
Fed. Appx. 662); Villalobos-Cardenas v. United States (95
Fed. Appx. 630); Solis-Ramirez v. United States (95 Fed.
Appx. 645); Balderas-Roman v. United States (92 Fed. Appx.
990); Orozco-Vences, aka Orozco-Bences v. United States
(95 Fed. Appx. 631); Mendoza-Aguilar, aka Aguilar-Guzman
v. United States (95 Fed. Appx. 663); Varela, aka Reyers v.
United States (95 Fed. Appx. 648); Ordonez-Vasquez, aka
Alvarez v. United States (95 Fed. Appx. 578); Ramirez-
Hareo, aka Ilario Ramirez v. United States (95 Fed. Appx.
632); Orlando Reyes v. United States (95 Fed. Appx. 651);
Martinez-Alvarado, aka Martinez-Martinez v. United
States (96 Fed. Appx. 187); and Navarro-Lopez, aka Lopez-
Cortez v. United States (95 Fed. Appx. 587). C. A. 5th Cir.
Certiorari denied.

No. 03–11089. Brugman v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 364 F. 3d 613.

No. 03–11090. Mitchell v. United States. C. A. 9th Cir.
Certiorari denied.

No. 03–11091. Abdul-Khabir v. Davis, Warden, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 91 Fed.
Appx. 877.

No. 04–2. Aisenberg et ux. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 358 F. 3d 1327.
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No. 04–3. Borowiec et al. v. Gateway 2000, Inc. Sup. Ct.
Ill. Certiorari denied. Reported below: 209 Ill. 2d 376, 808
N. E. 2d 957.

No. 04–4. CIT Leasing Corp. v. Denton Central Ap-
praisal District et al. Ct. App. Tex., 2d Dist. Certiorari
denied. Reported below: 115 S. W. 3d 261.

No. 04–5. Doe Run Resources Corp. et al. v. Neill,
Judge, Twenty-Second Judicial Circuit, St. Louis, Mis-
souri. Sup. Ct. Mo. Certiorari denied. Reported below: 128
S. W. 3d 502.

No. 04–7. Militello v. Central States, Southeast and
Southwest Areas Pension Fund, et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 360 F. 3d 681.

No. 04–8. Neville Chemical Co. v. California, on Behalf
of the California Department of Toxic Substances Con-
trol. C. A. 9th Cir. Certiorari denied. Reported below: 358
F. 3d 661.

No. 04–9. Moore v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 93 Fed. Appx. 887.

No. 04–10. Wilson v. Illinois Department of Profes-
sional Regulation et al. App. Ct. Ill., 1st Dist. Certiorari
denied. Reported below: 344 Ill. App. 3d 897, 801 N. E. 2d 36.

No. 04–11. Pacific Properties & Development Corp. v.
Disabled Rights Action Committee. C. A. 9th Cir. Certio-
rari denied. Reported below: 358 F. 3d 1097.

No. 04–13. Hagen v. Jim Clark Motors, Inc. Ct. App. Kan.
Certiorari denied.

No. 04–16. Adams v. Tennessee et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 70 Fed. Appx. 795.

No. 04–17. Ty, Inc., et al. v. Peaceable Planet, Inc.
C. A. 7th Cir. Certiorari denied. Reported below: 362 F. 3d 986.

No. 04–19. Brandywine, Inc., dba Expressway Video,
et al. v. City of Richmond, Kentucky. C. A. 6th Cir. Certio-
rari denied. Reported below: 359 F. 3d 830.
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No. 04–20. Abela et ux. v. General Motors Corp. Sup.
Ct. Mich. Certiorari denied. Reported below: 469 Mich. 603, 677
N. W. 2d 325.

No. 04–21. Patry v. Town of Grand Isle, Vermont. Sup.
Ct. Vt. Certiorari denied. Reported below: 176 Vt. 627, 852
A. 2d 573.

No. 04–22. Plant Fab Inc. et al. v. Crompton Manufac-
turing Co., Inc. C. A. 5th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 335.

No. 04–25. Dickerson v. Kansas et al. Ct. App. Kan.
Certiorari denied. Reported below: 32 Kan. App. 2d xx, 80 P.
3d 1201.

No. 04–26. Chadwick v. Caulfield, Warden. C. A. 3d Cir.
Certiorari denied.

No. 04–27. American National Insurance Co. et al. v.
Bratcher et al. C. A. 5th Cir. Certiorari denied. Reported
below: 365 F. 3d 408.

No. 04–29. Kay v. Commissioner of Internal Revenue.
C. A. 5th Cir. Certiorari denied. Reported below: 85 Fed.
Appx. 362.

No. 04–30. Jarmuth et al. v. Krolczyk et al. Cir. Ct.
Monongalia County, W. Va. Certiorari denied.

No. 04–34. Elwood v. Morin et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 84 Fed. Appx. 964 and 87 Fed.
Appx. 617.

No. 04–35. Casey v. Albertson’s, Inc. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 362 F. 3d 1254.

No. 04–36. COB Clearinghouse Corp., aka Digital
Healthcare, Inc. v. Aetna U. S. Healthcare, Inc., et al.
C. A. 6th Cir. Certiorari denied. Reported below: 362 F. 3d 877.

No. 04–41. Rockefeller v. Rehnquist, Chief Justice of
the United States, et al. C. A. D. C. Cir. Certiorari denied.

No. 04–42. Hayes v. Small, Warden, et al. C. A. 9th Cir.
Certiorari denied.
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No. 04–45. Navajo Nation v. Krystal Energy Co., Inc.
C. A. 9th Cir. Certiorari denied. Reported below: 357 F. 3d
1055.

No. 04–48. Baribeau et al. v. Gustafson. Ct. App. Tex.,
4th Dist. Certiorari denied. Reported below: 107 S. W. 3d 52.

No. 04–49. TIG Insurance Co. v. Security Insurance
Company of Hartford et al. C. A. 2d Cir. Certiorari denied.
Reported below: 360 F. 3d 322.

No. 04–50. Allen v. Office of Personnel Management.
C. A. Fed. Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 688.

No. 04–53. Butry v. Gillis, Superintendent, State Cor-
rectional Institution at Coal Township, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–54. Appling et al. v. State Farm Mutual Automo-
bile Insurance Co. et al. C. A. 9th Cir. Certiorari denied.
Reported below: 340 F. 3d 769.

No. 04–55. Michigan et al. v. Yellow Transportation,
Inc. Ct. App. Mich. Certiorari denied. Reported below: 257
Mich. App. 602, 669 N. W. 2d 553.

No. 04–56. Bisaccia v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–57. Michigan et al. v. Schneider National Carri-
ers, Inc., et al. Ct. App. Mich. Certiorari denied.

No. 04–58. Olivares et ux. v. Birdie L. Nix Trust. Ct.
App. Tex., 4th Dist. Certiorari denied. Reported below: 126
S. W. 3d 242.

No. 04–61. Lipko v. Christie. C. A. 2d Cir. Certiorari de-
nied. Reported below: 94 Fed. Appx. 12.

No. 04–62. Stantini v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–63. Corneal et ux. v. Jackson Township, Hunting-
don County, Pennsylvania, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 94 Fed. Appx. 76.
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No. 04–64. Covucci v. Service Merchandise Co., Inc.
C. A. 6th Cir. Certiorari denied. Reported below: 178 F. 3d
1294.

No. 04–67. Bridwell et al. v. Texas Workers’ Compensa-
tion Insurance Fund. Ct. App. Tex., 14th Dist. Certiorari
denied.

No. 04–68. Francolino v. Walsh, Superintendent, Sulli-
van Correctional Facility, et al. C. A. 2d Cir. Certiorari
denied. Reported below: 365 F. 3d 137.

No. 04–71. Community Mental Health Center of Alex-
andria et al. v. Social Security Administration. C. A. 5th
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 777.

No. 04–72. Elwood v. Superior Court of California, Los
Angeles County, et al. Ct. App. Cal., 2d App. Dist. Certio-
rari denied.

No. 04–73. Maymo-Melendez v. Alvarez-Ramirez et al.
C. A. 1st Cir. Certiorari denied. Reported below: 364 F. 3d 27.

No. 04–76. Graham v. Ashcroft, Attorney General,
et al. C. A. D. C. Cir. Certiorari denied. Reported below:
358 F. 3d 931.

No. 04–77. Smith, Sheriff, Smith County, Texas, et al. v.
Kinney et al.; and

No. 04–86. Green, Sheriff, Harrison County, Texas,
et al. v. Kinney et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 367 F. 3d 337.

No. 04–78. Made in the USA Foundation v. Phillip Foods,
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below:
365 F. 3d 278.

No. 04–80. ADCO Oil Co. v. Rovell. C. A. 7th Cir. Certio-
rari denied. Reported below: 357 F. 3d 664.

No. 04–82. Ward, aka King v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 90 Fed. Appx. 35.

No. 04–84. Sarga v. United States. C. A. 11th Cir. Cer-
tiorari denied.
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No. 04–85. Groody et al. v. Doe, Parent and Natural
Guardian of Doe, a Minor, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 361 F. 3d 232.

No. 04–88. Varad v. Barshak, Chairman, Massachusetts
Board of Bar Examiners; and Varad v. Paige, Secretary of
Education, et al. C. A. 1st Cir. Certiorari denied. Reported
below: 93 Fed. Appx. 255 (first judgment).

No. 04–89. Wittman v. Wilson et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 752.

No. 04–90. Arnold v. Arnold. Ct. App. Wis. Certiorari
denied. Reported below: 270 Wis. 2d 705, 679 N. W. 2d 296.

No. 04–91. W. R. Huff Asset Management Co., L. L. C. v.
BT Securities Corp. et al. Sup. Ct. Ala. Certiorari denied.
Reported below: 891 So. 2d 310.

No. 04–94. McFarland v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 777.

No. 04–96. Corbett v. Rumsfeld, Secretary of Defense.
C. A. 11th Cir. Certiorari denied. Reported below: 99 Fed.
Appx. 882.

No. 04–100. Seiber et vir v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 364 F. 3d 1356.

No. 04–102. Rifenbury v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–106. Prewitt v. United States District Court for
the Northern District of Mississippi. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 84 Fed. Appx. 397.

No. 04–109. Kittrell v. State Bar of California. Sup.
Ct. Cal. Certiorari denied.

No. 04–110. Lister v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 77 Fed. Appx. 465.

No. 04–111. Thornton v. Thompson, Secretary of Health
and Human Services. C. A. 11th Cir. Certiorari denied. Re-
ported below: 104 Fed. Appx. 151.
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No. 04–114. J. A. Jones Management Services, Inc., t/a
Jones Management Services, Inc., et al. v. Roma et ux.
C. A. 3d Cir. Certiorari denied. Reported below: 344 F. 3d 352.

No. 04–115. Carson Harbor Village, Ltd. v. City of Car-
son, California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 353 F. 3d 824.

No. 04–116. State Farm Mutual Automobile Insurance
Co. v. Campbell et al. Sup. Ct. Utah. Certiorari denied.
Reported below: 98 P. 3d 409.

No. 04–117. Adams et al. v. Apogee Coal Co. et al. C. A.
6th Cir. Certiorari denied. Reported below: 99 Fed. Appx. 566.

No. 04–119. Parker v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 362 F. 3d 1279.

No. 04–122. Hoang Van Tu et al. v. Terry et al. C. A.
10th Cir. Certiorari denied. Reported below: 364 F. 3d 1196.

No. 04–123. Blaz v. Belfer et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 368 F. 3d 501.

No. 04–125. Kersey v. Supreme Court of New Hampshire
Professional Conduct Committee. Sup. Ct. N. H. Certio-
rari denied. Reported below: 150 N. H. 585, 842 A. 2d 121.

No. 04–127. Gold v. Deutsche Aktiengesellschaft et al.
C. A. 2d Cir. Certiorari denied. Reported below: 365 F. 3d 144.

No. 04–128. Hallman, Executrix of the Estate of Wal-
ters, Deceased v. Lee County, Mississippi. C. A. 5th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 351.

No. 04–129. Ganesan v. United States Attorney et al.
C. A. 5th Cir. Certiorari denied. Reported below: 85 Fed.
Appx. 384.

No. 04–130. Gergos v. Ashcroft, Attorney General.
C. A. 1st Cir. Certiorari denied.

No. 04–133. Medlock v. Rumsfeld, Secretary of Defense.
C. A. 4th Cir. Certiorari denied. Reported below: 86 Fed.
Appx. 665.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

875ORDERS

October 4, 2004543 U. S.

No. 04–134. Grigsby v. Miami-Dade County, Florida,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 99
Fed. Appx. 880.

No. 04–135. Fotiades v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 821 A. 2d 132.

No. 04–136. Tennessee Laborers Health and Welfare
Fund v. Rodriguez. C. A. 6th Cir. Certiorari denied. Re-
ported below: 89 Fed. Appx. 949.

No. 04–138. Life Investors Insurance Company of
America v. Johnson et al. C. A. 10th Cir. Certiorari denied.
Reported below: 98 Fed. Appx. 814.

No. 04–139. Lake Park Post, Inc., et al. v. Farmer. Ct.
App. Ga. Certiorari denied. Reported below: 264 Ga. App. 299,
590 S. E. 2d 254.

No. 04–140. Jimena v. 111 Zuma Corp. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 04–141. King v. Entergy Operations, Inc., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 84 Fed.
Appx. 470.

No. 04–142. Santini et al. v. Connecticut Hazardous
Waste Management Service. C. A. 2d Cir. Certiorari de-
nied. Reported below: 342 F. 3d 118.

No. 04–143. Berry et al. v. Merrill Lynch, Pierce, Fen-
ner & Smith, Inc. C. A. 6th Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 243.

No. 04–153. Moore v. Judicial Inquiry Commission of the
State of Alabama. Sup. Ct. Ala. Certiorari denied. Re-
ported below: 891 So. 2d 848.

No. 04–156. Namey v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 364 F. 3d 843.

No. 04–158. Chadwick v. Caulfield, Warden, et al.
Super. Ct. Pa. Certiorari denied. Reported below: 834 A. 2d
562.

No. 04–159. Regan v. Metropolitan Life Insurance Co.
et al. C. A. 2d Cir. Certiorari denied. Reported below: 80
Fed. Appx. 718.
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No. 04–160. Page v. Mantello. C. A. 2d Cir. Certiorari
denied.

No. 04–164. Lombard et al. v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 356 F. 3d 151.

No. 04–171. Gadda v. United States Court of Appeals
for the Ninth Circuit et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 363 F. 3d 861.

No. 04–176. Minch et al. v. City of Chicago, Illinois.
C. A. 7th Cir. Certiorari denied. Reported below: 363 F. 3d 615.

No. 04–178. Deynes-Torres v. United States et al. C. A.
1st Cir. Certiorari denied.

No. 04–179. Thompson et ux. v. Harco National Insur-
ance Co. Ct. App. Tex., 5th Dist. Certiorari denied. Re-
ported below: 120 S. W. 3d 511.

No. 04–182. Tallmadge v. Knowles, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–187. Casler v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 871 So. 2d 957.

No. 04–189. Rizzo v. Michigan. 46th Dist. Ct. Oakland
County, Mich. Certiorari denied.

No. 04–191. Smith v. Rush Retail Centers, Inc. C. A. 5th
Cir. Certiorari denied. Reported below: 360 F. 3d 504.

No. 04–199. Mackey v. Thompson, Secretary of Health
and Human Services, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 360 F. 3d 463.

No. 04–201. Frankel v. New Jersey. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 179 N. J. 586, 847 A. 2d 561.

No. 04–203. Cota-Meza v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 367 F. 3d 1218.

No. 04–212. Rapier v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–213. Parker v. Department of Defense. C. A. 4th
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 892.
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No. 04–235. Johnston et al. v. Dudas, Acting Director,
Patent and Trademark Office. C. A. Fed. Cir. Certiorari
denied. Reported below: 97 Fed. Appx. 335.

No. 04–253. Allen v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 59 M. J. 478.

No. 04–258. Hilvety v. Commissioner of Internal Reve-
nue. C. A. D. C. Cir. Certiorari denied.

No. 04–5001. Mayberry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 781.

No. 04–5002. Lewis v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 351.

No. 04–5003. Kulenovic v. Good, Acting Superintendent,
State Correctional Institution at Pittsburgh, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5004. Nunez v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5005. Pinkerton v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 875 So. 2d 616.

No. 04–5006. Rice v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied.

No. 04–5007. Pearson v. Saar, Secretary, Maryland De-
partment of Public Safety and Correctional Services,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 96
Fed. Appx. 156.

No. 04–5008. Bates v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5009. Birdwell v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 866.

No. 04–5011. J. D. M. v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied.

No. 04–5012. Littlefield v. Virginia. Sup. Ct. Va. Cer-
tiorari denied.
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No. 04–5013. Beltran-Rodriguez v. United States;
Mendez-Martinez v. United States; Vasquez-Cid v. United
States; and Villasenor-Perez v. United States. C. A. 9th
Cir. Certiorari denied.

No. 04–5014. Brooks v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–5015. Barnett v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–5016. Brandon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 363 F. 3d 341.

No. 04–5017. Bottone v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 350 F. 3d 59.

No. 04–5018. Mears v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 874 So. 2d 1192.

No. 04–5019. Mora-Zapata, aka Cotto, aka Mora v. United
States. C. A. 3d Cir. Certiorari denied. Reported below: 94
Fed. Appx. 63.

No. 04–5020. Malverty v. Georgia Board of Pardons and
Paroles et al. C. A. 11th Cir. Certiorari denied. Reported
below: 87 Fed. Appx. 715.

No. 04–5021. Allen v. Mitchell, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5022. Sheikh v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 91 Fed. Appx. 291.

No. 04–5023. Richey v. Ault, Warden. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–5024. Russo v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 280.

No. 04–5026. Blanton v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 886 So. 2d 850.

No. 04–5027. Vega v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.
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No. 04–5028. Zarvela v. Phillips, Superintendent,
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 364 F. 3d 415.

No. 04–5030. White v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–5032. Castillo v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 120 Nev. 1226, 131 P. 3d 589.

No. 04–5033. Chappell v. Farwell, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 04–5034. Abuhouran, aka Houran v. United States.
C. A. 3d Cir. Certiorari denied.

No. 04–5035. Bergen v. United States; and Brown v.
United States. C. A. 11th Cir. Certiorari denied. Reported
below: 364 F. 3d 1266 (second judgment); 104 Fed. Appx. 151
(first judgment).

No. 04–5036. Burdeau v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 862.

No. 04–5037. Chen v. Applied Materials, Inc. C. A. 5th
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 995.

No. 04–5038. Rodriguez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 139.

No. 04–5039. Cardena-Garcia v. United States; and
No. 04–5045. Garcia-Suarez v. United States. C. A. 10th

Cir. Certiorari denied. Reported below: 362 F. 3d 663.

No. 04–5042. Jackson v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5043. Hughes v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 769.

No. 04–5044. Fykes v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 537.

No. 04–5048. Sims v. Tanner. Super. Ct. Fulton County, Ga.
Certiorari denied.
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No. 04–5050. Shortridge v. Virginia Department of Cor-
rections. C. A. 4th Cir. Certiorari denied. Reported below:
90 Fed. Appx. 33.

No. 04–5051. Holly v. Anton. C. A. 7th Cir. Certiorari de-
nied. Reported below: 97 Fed. Appx. 39.

No. 04–5053. Feliciano v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 236.

No. 04–5055. Hayes v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5056. George v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 71 Fed. Appx. 995.

No. 04–5057. Hale v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5058. Lee v. White, Chief Justice, Supreme Court
of Missouri. C. A. 8th Cir. Certiorari denied.

No. 04–5059. Tanh Huu Lam v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 84 Fed. Appx. 892.

No. 04–5060. Briggins v. Unicor Federal Prison, Inc.,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 97
Fed. Appx. 906.

No. 04–5061. Celestine v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5062. Hudson v. Jones, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 351 F. 3d 212.

No. 04–5063. Musante v. Schriro, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied.

No. 04–5065. Clark v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 529.

No. 04–5066. Angel Chairez v. California. Ct. App. Cal.,
6th App. Dist. Certiorari denied.
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No. 04–5067. Palumbo v. Ortiz, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 89 Fed. Appx. 3.

No. 04–5068. Abreu Aceves v. Knowles, Warden, et al.
C. A. 9th Cir. Certiorari denied.

No. 04–5069. Passarelli v. Giurbino, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5071. Thomas v. Morgan, Superintendent, Wash-
ington State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 89 Fed. Appx. 138.

No. 04–5073. Tassler v. Bloomberg et al. C. A. 8th Cir.
Certiorari denied.

No. 04–5074. Bradley v. Luebbers, Superintendent,
Farmington Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 04–5075. Bruzon v. Stearns et al. C. A. 11th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 782.

No. 04–5076. Bennett v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 04–5078. Miles v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5079. Rinaldo v. Ross. C. A. 11th Cir. Certiorari
denied. Reported below: 82 Fed. Appx. 223.

No. 04–5080. Mitchell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 366 F. 3d 376.

No. 04–5081. Cheek v. North Carolina. Gen. Ct. Justice,
Super. Ct. Div., New Hanover County, N. C. Certiorari denied.

No. 04–5082. Coles v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 86 Fed. Appx. 581.

No. 04–5087. Naranjo v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 60 Mass. App. 1114, 802 N. E.
2d 1069.
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No. 04–5089. Thornton v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 976.

No. 04–5090. Zurmiller v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 362 F. 3d 1199.

No. 04–5092. Bolin v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 869 So. 2d 1196.

No. 04–5094. Rhodes v. Minnesota. Sup. Ct. Minn. Certio-
rari denied. Reported below: 675 N. W. 2d 323.

No. 04–5095. Ramirez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 367 F. 3d 274.

No. 04–5096. Pettis v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 04–5100. DeCicco v. Spencer, Superintendent, Mas-
sachusetts Correctional Institution at Norfolk. C. A.
1st Cir. Certiorari denied. Reported below: 96 Fed. Appx. 730.

No. 04–5101. Stewart v. Kirshner et al. C. A. 9th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 277.

No. 04–5102. Reedy v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5103. Sholes v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 779 N. E. 2d 981.

No. 04–5105. Smith v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5107. Robey v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 97 Fed. Appx. 90.

No. 04–5108. Sisk v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 87 Fed. Appx. 323.

No. 04–5110. Lyons v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5111. Portalatin v. Patrick, Superintendent,
State Correctional Institution at Houtzdale, et al.
C. A. 3d Cir. Certiorari denied.
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No. 04–5112. Lopez v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 412.

No. 04–5114. Martinez v. Paskett. C. A. 9th Cir. Certio-
rari denied.

No. 04–5115. Perez v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 907.

No. 04–5116. Merchant v. Lamarque, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5118. Xayasenesouk v. Payne, Superintendent,
McNeil Island Corrections Center. C. A. 9th Cir. Certio-
rari denied.

No. 04–5119. Polk v. Kentucky. Sup. Ct. Ky. Certiorari
denied.

No. 04–5120. Orange v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 151.

No. 04–5122. Nava v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 660.

No. 04–5123. Rice v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 904.

No. 04–5124. Bryant v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5125. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–5126. Ferrario-Pozzi v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 368 F. 3d 5.

No. 04–5127. Hyman v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 91 Fed. Appx. 265.

No. 04–5128. Hayes v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 476.

No. 04–5131. Goins v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 675.

No. 04–5133. Graham v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 511.
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No. 04–5134. Holland v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 176.

No. 04–5135. Fields v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5136. Papeskov v. Dimitrova et al. C. A. 2d Cir.
Certiorari denied.

No. 04–5140. Hultz v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 04–5141. George v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5142. Grethen v. Johnson, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 04–5143. Dennis v. Department of Justice et al.
C. A. 11th Cir. Certiorari denied.

No. 04–5144. Andrades et al. v. California. Ct. App.
Cal., 6th App. Dist. Certiorari denied. Reported below: 113
Cal. App. 4th 817, 7 Cal. Rptr. 3d 74.

No. 04–5145. Cluck v. Washington. Ct. App. Wash. Cer-
tiorari denied.

No. 04–5146. Mosley v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–5147. Boose v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 92 Fed. Appx. 377.

No. 04–5148. Warren v. Phillips, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–5149. Walker v. Vaughn, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5150. Taylor v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 876.

No. 04–5151. Allen v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 04–5153. Sealed Petitioner v. United States. C. A.
D. C. Cir. Certiorari denied. Reported below: 356 F. 3d 313.

No. 04–5157. Fenner v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 381 Md. 1, 846 A. 2d 1020.

No. 04–5158. Ferns v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 343 Ill. App. 3d 1285, 856 N. E.
2d 688.

No. 04–5159. Higgins v. Bureau of Customs et al. C. A.
4th Cir. Certiorari denied.

No. 04–5162. Roussaw v. Hall, Warden. Sup. Ct. Ga.
Certiorari denied.

No. 04–5163. Medicine Blanket v. Rosebud Sioux Tribal
Police Department et al. C. A. 8th Cir. Certiorari denied.
Reported below: 91 Fed. Appx. 533.

No. 04–5164. Turner v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5165. Bean v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 04–5166. Clelland v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–5167. Hopkins v. Jamrog, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5168. Davis v. Ault, Warden. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–5170. Earley v. Keenan. C. A. 6th Cir. Certiorari
denied. Reported below: 86 Fed. Appx. 959.

No. 04–5172. Billy, aka Wangue v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 94 Fed. Appx. 56.

No. 04–5175. Moore v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 631.

No. 04–5176. Senator v. California. Sup. Ct. Cal. Certio-
rari denied.
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No. 04–5177. Barton v. Ruechel. C. A. 9th Cir. Certio-
rari denied.

No. 04–5178. Sanders v. Lee, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 47.

No. 04–5179. Gregory et ux. v. Braly Family, LLC, et al.
Ct. App. Colo. Certiorari denied.

No. 04–5180. Heuss v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 871 So. 2d 892.

No. 04–5181. Myron v. Kralik. App. Div., Sup. Ct. N. Y., 2d
Jud. Dept. Certiorari denied. Reported below: 5 App. Div. 3d
707, 774 N. Y. S. 2d 744.

No. 04–5182. Blackwell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–5183. Gore v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5184. Laino v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 32 Cal. 4th 878, 87 P. 3d 27.

No. 04–5185. Black v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied. Reported below: 114 Cal. App. 4th 830,
7 Cal. Rptr. 3d 902.

No. 04–5186. Jeremiah-Njirimani v. Harborview Medical
Center et al. Ct. App. Wash. Certiorari denied.

No. 04–5192. Ryder v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 83 P. 3d 856.

No. 04–5195. Mendez v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5196. Coronado-Pineda v. United States (Reported
below: 95 Fed. Appx. 116); Rojas-Hernandez v. United States
(95 Fed. Appx. 657); Iracheta-Reyna v. United States (95 Fed.
Appx. 659); Loera-Garcia v. United States (95 Fed. Appx.
597); Guerrero-Morales v. United States (95 Fed. Appx. 660);
Colindres v. United States (98 Fed. Appx. 347); Cervantes-
Espino v. United States (95 Fed. Appx. 641); Berrellesa-
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Ortega, aka Urrea-Gutierrez v. United States (95 Fed.
Appx. 642); Aciain-Porras v. United States (95 Fed. Appx.
581); Gonzalez-Arzola, aka Francisco Gonzalez, aka Gonza-
lez v. United States (95 Fed. Appx. 643); Caseres-Rodriguez
v. United States (95 Fed. Appx. 629); Cortez-Cavazos v.
United States (95 Fed. Appx. 646); Maldonado-Alameda v.
United States (95 Fed. Appx. 579); Acosta-Mendoza v. United
States (95 Fed. Appx. 647); Aguilar v. United States (95 Fed.
Appx. 663); Lopez-Pena v. United States (95 Fed. Appx. 634);
Almanza-Tapia v. United States (95 Fed. Appx. 697); and
Gonzalez-Melendez v. United States (95 Fed. Appx. 653).
C. A. 5th Cir. Certiorari denied.

No. 04–5198. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 793.

No. 04–5199. Bryant v. Howes. Cir. Ct. Wayne County,
Mich. Certiorari denied.

No. 04–5201. Hansen v. Washington. Ct. App. Wash. Cer-
tiorari denied.

No. 04–5202. Morgan v. Calderon, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5203. Milo v. Garcia, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5204. Lateef v. California Board of Prison
Terms. C. A. 9th Cir. Certiorari denied.

No. 04–5205. Adkins v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–5206. Landau v. Vastine-Smith et al. C. A. 3d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 969.

No. 04–5207. Jackson v. Miller et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 921.

No. 04–5208. Valenzuela v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 358 F. 3d 1194.

No. 04–5209. Wallace v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 985.
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No. 04–5211. West, aka Green v. United States; and
No. 04–5218. Jackson v. United States. C. A. 4th Cir.

Certiorari denied. Reported below: 90 Fed. Appx. 683.

No. 04–5212. Thompson v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 04–5213. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 82 Fed. Appx. 791.

No. 04–5216. Waterfield v. Florida. Dist. Ct. App. Fla.,
2d Dist. Certiorari denied.

No. 04–5217. Hammon v. Daniels, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5219. Burke v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5221. Dietelbach v. Ohio Edison Co. C. A. 6th Cir.
Certiorari denied. Reported below: 76 Fed. Appx. 84.

No. 04–5223. Gross v. Ohio. Ct. App. Ohio, Muskingum
County. Certiorari denied.

No. 04–5224. Grasty v. Wolfe, Superintendent, State
Correctional Institution at Albion, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–5225. Skillern v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 266 Ga. App. XXIV.

No. 04–5227. Rush v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 667.

No. 04–5228. Sudduth, aka Muhammad v. Martinez, Sec-
retary of Housing and Urban Development, et al. C. A.
3d Cir. Certiorari denied.

No. 04–5229. Riebsame v. Prince et al. C. A. 11th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 656.

No. 04–5230. Rodriguez v. Trustees of Columbia Univer-
sity in the City of New York et al. Ct. App. N. Y. Certio-
rari denied. Reported below: 100 N. Y. 2d 532, 791 N. E. 2d 959.
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No. 04–5231. Farrow v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 364 F. 3d 551.

No. 04–5232. Wilburn v. Eastman Kodak et al. C. A. 2d
Cir. Certiorari denied.

No. 04–5234. Vasconcellos v. United States. C. A. 9th
Cir. Certiorari denied.

No. 04–5235. Galindo v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 160.

No. 04–5236. Wilkins v. Calbone, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 04–5237. Ugochukwu v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5238. Webb v. Pennington County Board of Com-
missioners et al. C. A. 8th Cir. Certiorari denied. Reported
below: 88 Fed. Appx. 983.

No. 04–5240. Whitmore v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–5241. Barber v. Office of Information and Pri-
vacy, Department of Justice, et al. C. A. D. C. Cir. Certio-
rari denied.

No. 04–5242. Rudan v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5243. Santos-Alicea v. United States. C. A. 1st
Cir. Certiorari denied.

No. 04–5244. Wagstaff v. Palakovich, Superintendent,
State Correctional Institution at Smithfield, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5245. Callan v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 299.

No. 04–5246. Keeling v. Shannon, Superintendent, State
Correctional Institution at Frackville, et al. C. A. 3d
Cir. Certiorari denied.
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No. 04–5248. Buchanan v. Lamarque, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5252. Craver v. Campbell & Taylor. Ct. App.
N. C. Certiorari denied. Reported below: 160 N. C. App. 708.

No. 04–5253. Donahou v. Donahou. Ct. Civ. App. Okla.
Certiorari denied.

No. 04–5254. Davis v. Williams, Warden. C. A. 11th Cir.
Certiorari denied.

No. 04–5255. Diaz v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5256. Dinkins v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5257. Cuello v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 357 F. 3d 162.

No. 04–5258. Diaz-Rivera v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 622.

No. 04–5259. Davis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 201.

No. 04–5260. Capelton, aka Coleman v. United States.
C. A. 1st Cir. Certiorari denied. Reported below: 350 F. 3d 231.

No. 04–5261. Clark v. Bassett, Warden. C. A. 4th Cir.
Certiorari denied.

No. 04–5264. Morales-Palacios, aka Resendiz v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 95
Fed. Appx. 588.

No. 04–5265. Rice v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 90 Fed. Appx. 921.

No. 04–5266. Robinson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 197.

No. 04–5267. Romero v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 242.

No. 04–5268. Trevino v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 04–5269. Price v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 792.

No. 04–5270. Willard v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5271. Bilbrey v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5273. Veta v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 04–5274. Harris v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5275. King v. Ellingburg et al. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 104.

No. 04–5276. Lynn v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 365 F. 3d 1225.

No. 04–5277. Lazo-Raya v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 577.

No. 04–5278. Ligon v. Boswell. C. A. 11th Cir. Certio-
rari denied.

No. 04–5279. Jackson v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 267 Va. 178, 590 S. E. 2d 520.

No. 04–5281. Watson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 381.

No. 04–5282. Villarreal-Fuentes v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 95 Fed.
Appx. 596.

No. 04–5283. Carroll v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5284. Arneson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 666.

No. 04–5285. Cantu-Sanchez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 705.
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No. 04–5287. DeYoung v. Schofield, Warden. Super. Ct.
Butts County, Ga. Certiorari denied.

No. 04–5290. Puig v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 665.

No. 04–5291. McAdoo v. Elo, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 365 F. 3d 487.

No. 04–5292. Daniels v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 228.

No. 04–5294. Mendoza-Caballero et al. v. Ashcroft, At-
torney General. C. A. 9th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 543.

No. 04–5299. Onuohah v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 82.

No. 04–5300. McGee v. McDonald’s Restaurants of Cali-
fornia, Inc., et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 63 Fed. Appx. 409.

No. 04–5301. Rush v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 695.

No. 04–5303. Riley v. Kurtz. C. A. 6th Cir. Certiorari de-
nied. Reported below: 361 F. 3d 906.

No. 04–5304. Arredondo v. Ortiz, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 365 F. 3d 778.

No. 04–5307. Nieto-Cruz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 703.

No. 04–5309. Mann v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 868 So. 2d 524.

No. 04–5310. Kay v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 95 Fed. Appx. 871.

No. 04–5311. Belcher v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 04–5312. Powell v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 267 Va. 107, 590 S. E. 2d 537.
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No. 04–5313. Means v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5314. L’Heureux v. Arizona et al. C. A. 9th Cir.
Certiorari denied.

No. 04–5315. Larry v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 361
F. 3d 890.

No. 04–5316. Jackson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5317. Pimentel v. Walsh, Superintendent, Sulli-
van Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5319. Christopher v. Transit Insurance Group.
Cir. Ct. Baltimore County, Md. Certiorari denied.

No. 04–5320. Carnohan v. Newcomb. Ct. App. Cal., 4th
App. Dist., Div. 1. Certiorari denied.

No. 04–5321. Ochoa Canales v. Dretke, Director, Texas
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Certiorari denied.

No. 04–5322. Steele v. Murphy, Superintendent, Massa-
chusetts Treatment Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 365 F. 3d 14.

No. 04–5324. Sparks v. Oregon. Sup. Ct. Ore. Certiorari
denied. Reported below: 336 Ore. 298, 83 P. 3d 304.

No. 04–5325. McCreary v. Jefferson Smurfit Corp. C. A.
11th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 289.

No. 04–5326. Williams v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 185.

No. 04–5328. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 608.

No. 04–5329. Bridgman v. Barnhart, Commissioner of So-
cial Security. C. A. 8th Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 370.
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No. 04–5334. Reinholt v. Reinholt. Sup. Ct. Fla. Certio-
rari denied. Reported below: 868 So. 2d 524.

No. 04–5335. Satterfield v. Huskey, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5336. McKenzie v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5338. Atcherley v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 04–5339. Rodriguez v. Fischer, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5341. Morales v. Immigration and Naturalization
Service. C. A. 2d Cir. Certiorari denied.

No. 04–5342. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5343. Cain v. Crosby, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–5344. Coyazo v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 261.

No. 04–5345. Adams v. Rosemeyer, Superintendent,
State Correctional Institution at Laurel Highlands.
C. A. 3d Cir. Certiorari denied.

No. 04–5346. Evans v. Young, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 611.

No. 04–5347. Ortega v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5348. Peppers v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 406.

No. 04–5350. Barber v. Federal Bureau of Prisons et al.
C. A. D. C. Cir. Certiorari denied.

No. 04–5351. Spitznas v. Boone, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 820.

No. 04–5353. Mills v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 666.
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No. 04–5354. McBride v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5355. Morgan v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–5356. Ortiz v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 835 A. 2d 835.

No. 04–5357. Austin v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 847 A. 2d 391.

No. 04–5359. Mateo-Rojas v. United States; and Melo
Osorio v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 95 Fed. Appx. 624 (second judgment) and 627
(first judgment).

No. 04–5360. Lazenby v. Lexus of Clear Lake. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 558.

No. 04–5361. Outler v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5362. Estep v. Spencer, Superintendent, Massa-
chusetts Correctional Institution at Norfolk. C. A. 1st
Cir. Certiorari denied.

No. 04–5364. Chavful v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 226.

No. 04–5366. Cossyleon-Becerra v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 47 Fed. Appx. 455.

No. 04–5367. Dennis v. Mitchem, Warden. C. A. 11th Cir.
Certiorari denied.

No. 04–5368. Neely v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5369. Davis v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 04–5370. Cox v. Florida. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 855 So. 2d 142.
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No. 04–5371. Combs v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–5373. Zochlinski v. Handy et al. Ct. App. Cal., 3d
App. Dist. Certiorari denied.

No. 04–5375. Williams v. Rushton, Warden, et al. C. A.
4th Cir. Certiorari denied.

No. 04–5376. Tucker v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 417.

No. 04–5377. Villegas v. California. Ct. App. Cal., 3d
App. Dist. Certiorari denied.

No. 04–5378. Wells v. Johnson, Judge, Juvenile Court of
Louisiana, East Baton Rouge Parish. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 864 So. 2d 905.

No. 04–5379. Wasko v. Gonzales. Ct. App. N. M. Certio-
rari denied.

No. 04–5380. Wynter v. Burge, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5381. Watson v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–5382. Voelker v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–5383. Wahab v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5384. Roberts v. University of Pennsylvania
et al. C. A. 3d Cir. Certiorari denied. Reported below: 94
Fed. Appx. 969.

No. 04–5385. Wright v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 83 Fed. Appx. 432.

No. 04–5387. Owens v. Missouri Department of Social
Services, Division of Children’s Services, et al. Sup. Ct.
Mo. Certiorari denied. Reported below: 131 S. W. 3d 782.

No. 04–5389. Munguia-Sanchez, aka Manguia-Sanchez,
aka Sanchez v. United States. C. A. 10th Cir. Certiorari
denied. Reported below: 365 F. 3d 877.
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No. 04–5390. Stevenson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 604.

No. 04–5391. Rubalcaba v. Arizona. Ct. App. Ariz. Cer-
tiorari denied.

No. 04–5393. Stokes v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–5394. Scott v. Andrews, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–5395. Morales v. Tadlock, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 04–5396. Pearson v. Peguese, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 96 Fed. Appx. 161.

No. 04–5397. Sloan v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5398. Boddie v. Ray et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 107 Fed. Appx. 184.

No. 04–5399. Davila v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 75 Conn. App. 432, 816 A. 2d 673.

No. 04–5400. Dolenz v. United States ex rel. Boundy.
C. A. 5th Cir. Certiorari denied. Reported below: 87 Fed.
Appx. 992.

No. 04–5401. Evans v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 04–5402. Currie v. Blanks, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 644.

No. 04–5403. Clements v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 91 Fed. Appx. 655.

No. 04–5405. Crisamore v. Beard, Secretary, Pennsylva-
nia Department of Corrections, et al. C. A. 3d Cir. Cer-
tiorari denied.
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No. 04–5406. Esteban Guerrero v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 89 Fed. Appx. 140.

No. 04–5407. Hewitt v. Early, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5408. Brown v. Hicks, Clerk, Superior Court of
Georgia, Atlanta Judicial Circuit, et al. C. A. 11th Cir.
Certiorari denied.

No. 04–5409. Carter v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 80 Fed. Appx. 253.

No. 04–5410. Calhoun-El v. Peguese, Warden, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 94 Fed.
Appx. 183.

No. 04–5412. DeValle v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 906.

No. 04–5413. Davis v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 04–5414. Reynolds v. Barnes et al. C. A. 7th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 672.

No. 04–5415. Baca Sanchez v. Rawers, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5416. Shipley v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5417. Burrell v. Carlton, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5418. Speights v. Frank, Secretary, Wisconsin
Department of Corrections. C. A. 7th Cir. Certiorari de-
nied. Reported below: 361 F. 3d 962.

No. 04–5419. Randolph v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5420. Simuel v. Cooper, Attorney General of
North Carolina. C. A. 4th Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 971.
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No. 04–5421. Stidham v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 874 So. 2d 1193.

No. 04–5422. Smith v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 04–5423. Marquez v. Workman, Warden. C. A. 10th
Cir. Certiorari denied.

No. 04–5424. Lindsey v. Federal Bureau of Investiga-
tion Offices et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 80 Fed. Appx. 654.

No. 04–5425. Lui v. Henry, Warden. C. A. 9th Cir. Certio-
rari denied.

No. 04–5427. Dean v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5428. Benitez-Benitez v. United States; and
Ramirez-Ibarra, aka Rosario, aka Ramirez, aka Cruz Rosa-
rio v. United States. C. A. 5th Cir. Certiorari denied. Re-
ported below: 95 Fed. Appx. 639 (second judgment) and 670
(first judgment).

No. 04–5430. Singleton v. Jones. C. A. 5th Cir. Certio-
rari denied.

No. 04–5433. Pineda-Cisneros v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 609.

No. 04–5434. Mercado-Lujan v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 655.

No. 04–5437. Norman v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–5438. Ligon v. Boswell. C. A. 11th Cir. Certio-
rari denied.

No. 04–5439. Martinez-Canizales v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 649.

No. 04–5443. Uribe-Jimenez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 86.
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No. 04–5445. Townsend v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 118.

No. 04–5446. Acosta-Flores v. United States (Reported
below: 95 Fed. Appx. 591); Amador-Lujan v. United States (95
Fed. Appx. 572); Bojorquez-Lucero v. United States (95 Fed.
Appx. 677); Chavez-Renteria v. United States (95 Fed. Appx.
686); DeLeon-Arteaga v. United States (95 Fed. Appx. 694);
Delgado-Najera v. United States (95 Fed. Appx. 576);
Ferral-Tamez v. United States (95 Fed. Appx. 691);
Gallegos-Renteria v. United States (95 Fed. Appx. 668);
Garcia-Ramirez v. United States (95 Fed. Appx. 693);
Garcia-Rubio v. United States (95 Fed. Appx. 567); Guerra-
Garcia v. United States (95 Fed. Appx. 672); Gutierrez-
Enriquez v. United States (95 Fed. Appx. 616); Hernandez-
M u n o z v. Un i t e d S tat e s ( 9 5 Fe d . A p p x . 5 6 9 ) ;
Lagunas-Sanchez v. United States (95 Fed. Appx. 620);
Lemus-Alvarez v. United States (95 Fed. Appx. 573); Lopez-
Reyes v. United States (95 Fed. Appx. 675); Madrigal-Ochoa
v. United States (95 Fed. Appx. 575); Martinez-Mendoza v.
United States (95 Fed. Appx. 678); Mendez-Aguilar v.
United States (95 Fed. Appx. 584); Moreno-Contreras v.
United States (95 Fed. Appx. 614); Nunez-Cerda v. United
States (95 Fed. Appx. 696); Palacios-Rivera v. United States
(96 Fed. Appx. 189); Rivera-Carrillo v. United States (95
Fed. Appx. 618); Ruiz-Perez v. United States (95 Fed. Appx.
698); Sepulvera-Diaz v. United States (95 Fed. Appx. 665);
Vences-Gonzalez v. United States (95 Fed. Appx. 619); and
Vidales-Lopez v. United States (95 Fed. Appx. 574). C. A.
5th Cir. Certiorari denied.

No. 04–5447. Lopez-Garcia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 95 Fed. Appx. 114.

No. 04–5449. Lee v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 81 Fed. Appx. 453.

No. 04–5452. Rodriguez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 446.

No. 04– 5454. Antunez-Pineda v. United States;
Renteria-Barrientos v. United States; Mena-Montoya v.
United States; Martinez-Vences v. United States;
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Salgado-Diaz v. United States; and Velasquez-Meza v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 95 Fed. Appx. 568 (fourth judgment), 592 (first judgment),
617 (fifth judgment), 682 (sixth judgment), 683 (second judgment),
and 688 (third judgment).

No. 04–5455. Moore v. United States District Court for
the Western District of Washington et al. C. A. 9th Cir.
Certiorari denied. Reported below: 84 Fed. Appx. 914.

No. 04–5457. Lopez-Labastida v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 93 Fed. Appx. 116.

No. 04–5458. Macias-Cruz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 202.

No. 04–5459. Munoz-Peralta, aka Estrada Gonzalez v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 97 Fed. Appx. 719.

No. 04–5460. Bemis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 423.

No. 04–5461. Irizarry Sanabria v. United States. C. A.
11th Cir. Certiorari denied.

No. 04–5464. Hurley v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 452.

No. 04–5467. McCutting v. Woodford, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 04–5468. Gibson v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 848 A. 2d 616.

No. 04–5472. Garcia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 661.

No. 04–5473. Fannin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 234.

No. 04–5475. Pierce v. Wright, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 38.

No. 04–5477. Richardson v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
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Division. C. A. 5th Cir. Certiorari denied. Reported below:
85 Fed. Appx. 394.

No. 04–5478. Brown v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5479. Santiago v. Hinsley, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 74.

No. 04–5480. Ruben v. Phoenix Police Department et al.
C. A. 9th Cir. Certiorari denied.

No. 04–5482. Griego v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 781.

No. 04–5483. Geronimo v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 78 Fed. Appx. 664.

No. 04–5484. Gonzalez-Clemente v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 79.

No. 04–5486. Hall v. Lewis, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 829.

No. 04–5487. Hopson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 134 Fed. Appx. 781.

No. 04–5489. Fermin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 35.

No. 04–5490. Hudgens v. Barnhart, Commissioner of So-
cial Security. C. A. 5th Cir. Certiorari denied. Reported
below: 95 Fed. Appx. 706.

No. 04–5491. Bloome v. Department of the Treasury
et al. C. A. 2d Cir. Certiorari denied. Reported below: 80
Fed. Appx. 730.

No. 04– 5492. Acosta-Martinez v. United States;
Gonzalez-Flota v. United States; Guzman-Sanchez v.
United States; Hernandez-Alvarez v. United States;
Noriega-Cisneros, aka Noriega, et al. v. United States;
Ortiz-Galindo v. United States; Pasillas-Martinez v.
United States; and Solorzano-Palmas, aka Solorzano v.
United States. C. A. 5th Cir. Certiorari denied. Reported
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below: 95 Fed. Appx. 108 (seventh judgment), 621 (first judgment),
622 (fifth judgment), 636 (eighth judgment), 679 (sixth judgment),
680 (fourth judgment), and 681 (third judgment); 96 Fed. Appx.
190 (second judgment).

No. 04–5494. Lucas v. Davis, Director, Texas Department
of Public Safety, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 95 Fed. Appx. 100.

No. 04–5495. Johnson v. Cambra, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 359.

No. 04–5496. Anderson v. Sowders, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 100 Fed. Appx. 944.

No. 04–5498. LaFountain v. Florida. Dist. Ct. App. Fla.,
2d Dist. Certiorari denied. Reported below: 880 So. 2d 1225.

No. 04–5499. Lampkin v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–5500. King v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–5503. Knight v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 85 Fed. Appx. 875.

No. 04–5505. Dunbar v. Connecticut Commissioner of
Motor Vehicles. App. Ct. Conn. Certiorari denied.

No. 04–5506. Delgado v. United States. C. A. 2d Cir.
Certiorari denied.

No. 04–5507. Crossland v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–5508. DeGlace v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 880.

No. 04–5509. Amilpas-Wences, aka Amilpas-Benitez v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 95 Fed. Appx. 711.

No. 04–5510. Williams v. West Virginia. Sup. Ct. App.
W. Va. Certiorari denied. Reported below: 215 W. Va. 201, 599
S. E. 2d 624.
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No. 04–5511. Truax v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 570.

No. 04–5512. Wade v. Carey, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 84 Fed. Appx. 776.

No. 04–5513. Watts v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 356 F. 3d 937.

No. 04–5514. Tamakloe v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–5515. Washington v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 04–5518. Lewis v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 267 Va. 302, 593 S. E. 2d 220.

No. 04–5519. Perry v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 598.

No. 04–5521. Akbar v. South Carolina Department of
Probation, Parole and Pardon Services et al. C. A. 4th
Cir. Certiorari denied. Reported below: 90 Fed. Appx. 28.

No. 04–5522. Davis v. Coker Court Reporting, Inc., et al.
C. A. 11th Cir. Certiorari denied.

No. 04–5524. Ring v. Appleton et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 993.

No. 04–5526. Thompson v. Tischler et al. C. A. 3d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 970.

No. 04–5527. Thompson v. Caldwell et al. C. A. 3d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 970.

No. 04–5529. Jones v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 94 Fed. Appx. 178.

No. 04–5530. K. E. v. Florida Board of Bar Examiners.
Sup. Ct. Fla. Certiorari denied.

No. 04–5531. Bright v. Shannon et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 89 Fed. Appx. 802.
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No. 04–5532. Dennis v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 986.

No. 04–5533. Liverpool v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 852 A. 2d 962.

No. 04–5534. De La Cruz-Ochoa v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 93 Fed. Appx. 150.

No. 04–5535. Coleman v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5536. Collier v. Home Depot. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 91 Fed. Appx. 656.

No. 04–5537. Smith v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 344 Ill. App. 3d 1217, 859 N. E.
2d 318.

No. 04–5538. Spearman v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 04–5539. Bond v. Walsh, Superintendent, Sullivan
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5542. Watters v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied.

No. 04–5544. St. Yves v. Merrill, Warden. C. A. 1st Cir.
Certiorari denied. Reported below: 78 Fed. Appx. 136.

No. 04–5547. Smith v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5548. Stewart v. Michigan. Cir. Ct. Wayne County,
Mich. Certiorari denied.

No. 04–5549. Jennings v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5550. Miller v. Terry, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 04–5551. Miller-Bey v. Parker, Warden. C. A. 6th
Cir. Certiorari denied.
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No. 04–5552. Leman v. Ayers, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5553. Simons v. University of Tulsa College of
Law et al. C. A. 5th Cir. Certiorari denied.

No. 04–5554. Thompson v. Nebraska Department of Cor-
rectional Services et al. C. A. 8th Cir. Certiorari denied.

No. 04–5556. Tabor v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 84 Fed. Appx. 284.

No. 04–5557. Williams v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–5559. Wooten v. Bates. C. A. 6th Cir. Certiorari
denied. Reported below: 101 Fed. Appx. 14.

No. 04–5561. Walker v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 859 A. 2d 651.

No. 04–5563. Clark v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5565. Cannon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 336.

No. 04–5566. Cashwell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 83 Fed. Appx. 574.

No. 04–5567. Causer v. North Dakota. Sup. Ct. N. D.
Certiorari denied. Reported below: 678 N. W. 2d 552.

No. 04–5569. Allen v. Polk, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 366 F. 3d 319.

No. 04–5572. Meza v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 215.

No. 04–5573. Meyer v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 359 F. 3d 820.

No. 04–5576. Trujillo v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–5580. Calhoun, aka Martin v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 98 Fed.
Appx. 840.
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No. 04–5581. Chavarriya-Mejia v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 367 F. 3d 1249.

No. 04–5583. Patterson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 389.

No. 04–5585. Portillo-Amaya v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 151.

No. 04–5591. Jones v. Kansas. Sup. Ct. Kan. Certiorari de-
nied. Reported below: 277 Kan. ix, 89 P. 3d 656.

No. 04–5597. Berber-Chavez v. United States; Herrera-
Suarez, aka Santana v. United States; Ponce-Hernandez
v. United States; Rodriguez-Hernandez v. United States;
and Sanchez-Martinez v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5598. Young v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–5600. Walker v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 561.

No. 04–5602. Jones, aka Johnson v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 93 Fed. Appx. 576.

No. 04–5603. Majid v. United States. C. A. 10th Cir. Cer-
tiorari denied.

No. 04–5604. Kaniadakis v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–5605. Boyce v. Schriro, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 85 Fed. Appx. 658.

No. 04–5609. Murphy v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 04–5611. Palmer v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5613. Alejandro v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 368 F. 3d 130.
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No. 04–5615. Turner v. Georgetown University Law
Center. Ct. App. D. C. Certiorari denied.

No. 04–5619. Thomas v. McBride, Warden. Cir. Ct. Monon-
galia County, W. Va. Certiorari denied.

No. 04–5622. Donovan v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–5625. Conforti v. Miller, Superintendent, East-
ern Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5626. Corbeil v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 81 Fed. Appx. 662.

No. 04–5627. Ellis v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–5629. Wilkerson v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 361 F. 3d 717.

No. 04–5638. Weinlein v. United States. C. A. 2d Cir.
Certiorari denied.

No. 04–5640. Smith v. *NSYNC et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5643. Voliton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 381.

No. 04–5644. Brennan v. Wall, Director, Rhode Island
Department of Corrections. C. A. 1st Cir. Certiorari de-
nied. Reported below: 100 Fed. Appx. 4.

No. 04–5648. Fregoso, aka Fregoso Guadalupe v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 358
F. 3d 1221.

No. 04–5649. Highsmith v. Goord, Commissioner, New
York Department of Correctional Services. C. A. 2d Cir.
Certiorari denied.

No. 04–5650. Izuel v. Woodford, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 81 Fed. Appx. 972.
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No. 04–5651. Goljah-Mofrad v. Ashcroft, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 90
Fed. Appx. 233.

No. 04–5654. Ettienne v. Ashcroft, Attorney General.
C. A. 11th Cir. Certiorari denied.

No. 04–5658. Soto v. Circuit Court of Illinois, Cook
County. Sup. Ct. Ill. Certiorari denied.

No. 04–5663. Falcone v. Rhode Island et al. C. A. 1st
Cir. Certiorari denied.

No. 04–5665. Hatfield v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 365 F. 3d 332.

No. 04–5669. Hemphill v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 985.

No. 04–5670. Browne v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 40.

No. 04–5672. R. J. S. v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 366 F. 3d 960.

No. 04–5682. Jensen v. Schuetzle, Warden. C. A. 8th Cir.
Certiorari denied.

No. 04–5685. Gonzalez Quintana v. Ashcroft, Attorney
General. C. A. 9th Cir. Certiorari denied.

No. 04–5688. Grimm v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–5690. Ramirez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 233.

No. 04–5691. Stevens v. Meacham et al. C. A. 4th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 588.

No. 04–5693. Dumbrique v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 978.

No. 04–5696. Drakeford v. New York Department of
Correctional Services. Ct. App. N. Y. Certiorari denied.
Reported below: 2 N. Y. 3d 779, 812 N. E. 2d 1253.
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No. 04–5697. Carmickel v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–5698. Simon v. Federal Prison Industries et al.
C. A. 1st Cir. Certiorari denied. Reported below: 91 Fed.
Appx. 161.

No. 04–5704. Turns v. United States;
No. 04–5739. Crockett v. United States; and
No. 04–5890. Beverly v. United States. C. A. 6th Cir.

Certiorari denied. Reported below: 369 F. 3d 516.

No. 04–5711. Lumpkin v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–5718. Maloney et ux. v. Commissioner of Inter-
nal Revenue. C. A. 3d Cir. Certiorari denied. Reported
below: 94 Fed. Appx. 969.

No. 04–5725. Rochester v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 667.

No. 04–5727. Balderas v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 354.

No. 04–5731. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 364 F. 3d 556.

No. 04–5733. Tenney v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 347 Ill. App. 3d 359, 807
N. E. 2d 705.

No. 04–5737. Gorgone v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 49.

No. 04–5746. Burns v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5754. Delgado v. Department of Justice, Bureau
of Prisons. C. A. 5th Cir. Certiorari denied. Reported below:
91 Fed. Appx. 348.

No. 04–5761. Lomeli Gonzalez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 365 F. 3d 796.
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No. 04–5766. Cannon v. Department of Justice et al.
C. A. 9th Cir. Certiorari denied.

No. 04–5767. Cox v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 04–5773. Ransom v. Corona. C. A. 9th Cir. Certiorari
denied.

No. 04–5780. Graham v. Webber et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 102.

No. 04–5782. Griner v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 870 So. 2d 821.

No. 04–5783. Hebert v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–5787. Foster v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–5789. Fonville v. Fleming, Superintendent, Mon-
roe Correctional Complex. C. A. 9th Cir. Certiorari denied.
Reported below: 71 Fed. Appx. 765.

No. 04–5790. Grant v. Miller, Superintendent, Eastern
New York Correctional Facility. C. A. 2d Cir. Certiorari
denied. Reported below: 87 Fed. Appx. 764.

No. 04–5792. Givens v. West Virginia et al. C. A. 4th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 39.

No. 04–5797. Luna v. Roche, Secretary of the Air Force.
C. A. 5th Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 878.

No. 04–5798. Schoppert v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 362 F. 3d 451.

No. 04–5800. Jackson v. Commissioner of Internal Reve-
nue. C. A. 11th Cir. Certiorari denied.

No. 04–5803. Aguirre-Espinoza v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 98 Fed. Appx. 244.

No. 04–5812. Fultz v. United States. C. A. 9th Cir. Cer-
tiorari denied.
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No. 04–5817. Howell v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–5821. Gibson v. Idaho State Tax Commission. Ct.
App. Idaho. Certiorari denied. Reported below: 140 Idaho 346,
92 P. 3d 1093.

No. 04–5824. Hinton, aka Abdus-Salaam v. Moore, Admin-
istrator, East Jersey State Prison, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–5825. Hardy v. United States (two judgments).
C. A. 4th Cir. Certiorari denied. Reported below: 91 Fed.
Appx. 301 (second judgment); 92 Fed. Appx. 958 (first judgment).

No. 04–5827. Cruz-Martinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 644.

No. 04–5828. Chapa-Ibarra, aka Ibarra Chapa v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 104
Fed. Appx. 973.

No. 04–5832. Mendez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 598.

No. 04–5840. Fouche v. Slade, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5843. Muhammad v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–5844. Sarbia, aka Vizcarra v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 367 F. 3d
1079.

No. 04–5861. Ogletree v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 210.

No. 04–5862. Galdi v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 146.

No. 04–5869. Acosta v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 152.

No. 04–5873. Woodard v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 131.
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No. 04–5874. Thomas v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 772 A. 2d 818.

No. 04–5875. Wearry v. Blaine et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–5877. Hough v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 97.

No. 04–5880. Longley v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–5882. Rich v. Hatin, Superintendent, Northwest
State Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 369 F. 3d 83.

No. 04–5888. Crager v. Meyers, Superintendent, State
Correctional Institution at Rockview, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–5896. Heard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 367 F. 3d 1275.

No. 04–5900. Hairston v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 875.

No. 04–5904. Chandler v. Polk, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 830.

No. 04–5906. Clay v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 388.

No. 04–5909. Riggans v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 891.

No. 04–5911. Arevalo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 67 Fed. Appx. 589.

No. 04–5913. Alverez, aka Alvarez v. United States.
C. A. 11th Cir. Certiorari denied.

No. 04–5914. Green v. Brownlee, Acting Secretary of
the Army. C. A. 3d Cir. Certiorari denied. Reported below:
94 Fed. Appx. 902.

No. 04–5919. Cooper v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.
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No. 04–5920. Edmond v. Nighthawk Systems, Inc., et al.
Ct. App. Colo. Certiorari denied.

No. 04–5923. Blom v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–5925. Campbell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5927. Escobar de Jesus v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 102 Fed. Appx. 768.

No. 04–5932. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 04–5935. Goney, aka Harris, aka Thomas v. United
States. C. A. 3d Cir. Certiorari denied. Reported below: 97
Fed. Appx. 396.

No. 04–5936. Michau v. Taylor, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 103 Fed. Appx. 770.

No. 04–5940. Slicer v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 361 F. 3d 1085.

No. 04–5941. Redmond v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 829 A. 2d 229.

No. 04–5949. Barber v. Department of Justice et al.
C. A. D. C. Cir. Certiorari denied.

No. 04–5952. Alcantar-Chaidez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 97 Fed. Appx. 489.

No. 04–5954. Bell v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 371 F. 3d 239.

No. 04–5962. Boggs v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 04–5964. Butler v. United States. C. A. 6th Cir.
Certiorari denied.

No. 04–5966. Beck v. Bowersox, Superintendent, South
Central Correctional Center. C. A. 8th Cir. Certiorari
denied. Reported below: 362 F. 3d 1095.
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No. 04–5967. Pugh v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 490.

No. 04–5968. McKenzie v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 164.

No. 04–5971. Bew v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 98 Fed. Appx. 554.

No. 04–5973. Joyce v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 357 F. 3d 921.

No. 04–5988. Webber v. Department of Justice et al.
C. A. 5th Cir. Certiorari denied.

No. 04–5991. Tucker v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 328.

No. 04–5992. Udogwu et ux. v. United States. C. A. 2d
Cir. Certiorari denied.

No. 04–5994. Crum v. United States et al. C. A. D. C.
Cir. Certiorari denied.

No. 04–5997. Crockett, aka Neill, aka Pope v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 91
Fed. Appx. 285.

No. 04–6000. Adedoyin, aka Omoadedoyin, aka Famakinde
v. United States. C. A. 3d Cir. Certiorari denied. Reported
below: 369 F. 3d 337.

No. 04–6003. Brown v. United States District Court for
the Southern District of Mississippi. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–6010. Gray-Bey v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–6011. Harris v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 369 F. 3d 1157.

No. 04–6018. Garcia-Gonzales et al. v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 103 Fed.
Appx. 665.
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No. 04–6024. Greenup v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 167.

No. 04–6025. Moss v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–6028. Thomas v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 960.

No. 04–6031. Locust v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 507.

No. 04–6034. Jarvis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 877.

No. 04–6040. Prieto v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 04–6048. Payne v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 204.

No. 04–6053. Barner v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–6056. Liles v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 519.

No. 04–6058. Sowers v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6075. Bolden v. Fischer, Superintendent, Sing
Sing Correctional Facility, et al. C. A. 2d Cir. Certiorari
denied. Reported below: 93 Fed. Appx. 322.

No. 04–6090. Arevalo v. United States. C. A. 11th Cir.
Certiorari denied.

No. 03–1410. Bank United et al. v. United States. C. A.
Fed. Cir. Certiorari denied. Justice O’Connor took no part in
the consideration or decision of this petition. Reported below:
80 Fed. Appx. 663.

No. 03–1431. Hospitality Management Associates, Inc.,
et al. v. Shell Oil Co., dba Shell Chemical Co., et al. Sup.
Ct. S. C. Certiorari denied. Justice O’Connor took no part in
the consideration or decision of this petition. Reported below:
356 S. C. 644, 591 S. E. 2d 611.
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No. 03–1482. Assa’ad-Faltas v. Ashcroft, Attorney Gen-
eral, et al. C. A. 11th Cir. Certiorari denied. Justice Sou-
ter took no part in the consideration or decision of this petition.
Reported below: 332 F. 3d 1321.

No. 03–1496. Raney v. Allstate Insurance Co. et al.
C. A. 11th Cir. Certiorari before judgment denied.

No. 03–1498. Payne v. Riley. C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 352 F. 3d 1313.

No. 03–1505. Miller et al. v. Pfizer, Inc. (Roerig Divi-
sion). C. A. 10th Cir. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition. Re-
ported below: 356 F. 3d 1326.

No. 03–1522. Durruthy v. Pastor. C. A. 11th Cir. Motion
of National Press Photographers Association et al. for leave to
file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 351 F. 3d 1080.

No. 03–1543. Richard v. Hoechst Celanese Chemical
Group, Inc., et al. C. A. 5th Cir. Certiorari denied. Justice
O’Connor took no part in the consideration or decision of this
petition. Reported below: 355 F. 3d 345.

No. 03–1586. Bourne, a Minor, By and Through His Par-
ents, Next Friends and Natural Guardians, Bourne et al.
v. E. I. du Pont de Nemours & Co. C. A. 4th Cir. Certiorari
denied. Justice O’Connor took no part in the consideration or
decision of this petition. Reported below: 85 Fed. Appx. 964.

No. 03–1644. Candelario-Ramos et al. v. Baxter Health-
care Corporation of Puerto Rico et al. C. A. 1st Cir. Cer-
tiorari denied. Justice O’Connor took no part in the consider-
ation or decision of this petition. Reported below: 360 F. 3d 53.

No. 03–1648. Hanna v. Infotech Contract Services, Inc.,
et al. C. A. 2d Cir. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition. Re-
ported below: 91 Fed. Appx. 737.

No. 03–1688. PT Pertamina (Persero), fka Perusahaan
Pertambangan Minyak Dan Gas Bumi Negara v. Karaha
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Bodas Co., L. L. C. C. A. 5th Cir. Motion of Republic of Indo-
nesia for leave to file a brief as amicus curiae granted. Certio-
rari denied. Reported below: 364 F. 3d 274.

No. 03–10177. Hollis-Arrington v. Cendant Mortgage
Corp. et al. C. A. 9th Cir. Certiorari denied. Justice
O’Connor and Justice Breyer took no part in the consideration
or decision of this petition.

No. 03–10325. Ortiz Diamond v. Bank of America et al.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition.

No. 03–10438. Bokin v. Schwarzenegger, Governor of
California, et al. C. A. 9th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition.

No. 03–10527. Klat v. California Board of Registered
Nursing. Ct. App. Cal., 3d App. Dist. Certiorari denied. The
Chief Justice took no part in the consideration or decision of
this petition.

No. 03–10721. Klat v. Regents of the University of Cali-
fornia, San Diego. Ct. App. Cal., 4th App. Dist. Certiorari
denied. The Chief Justice took no part in the consideration
or decision of this petition.

No. 03–11033. Collier v. Zagel, Judge, United States Dis-
trict Court for the Northern District of Illinois. C. A.
7th Cir. Certiorari before judgment denied.

No. 04–14. Air Liquide America L. P., fka Air Liquide
America Corp., et al. v. United States Army Corps of Engi-
neers et al. C. A. 5th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 359 F. 3d 358.

No. 04–43. Hing Quan Lum et al. v. Bank of America
et al. C. A. 3d Cir. Certiorari denied. Justice Breyer took
no part in the consideration or decision of this petition. Reported
below: 361 F. 3d 217.

No. 04–44. Burlington Northern & Santa Fe Railway
Co. v. Ramsey. Ct. App. Mo., Eastern Dist. Motion of Associa-
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tion of American Railroads for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 130 S. W.
3d 646.

No. 04–124. Kant et ux. v. Bregman, Berbert &
Schwartz, L. L. C. C. A. 4th Cir. Motion of Property Rights
Foundation of America for leave to file a brief as amicus curiae
granted. Certiorari denied. Reported below: 84 Fed. Appx. 355.

No. 04–147. Polk, Warden v. Allen. C. A. 4th Cir. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 366 F. 3d 319.

No. 04–192. De Armas et al. v. Kingsland. C. A. 11th Cir.
Motion of petitioners to defer consideration of petition for writ of
certiorari denied. Certiorari denied. Reported below: 369 F.
3d 1210.

No. 04–266. Morris Communications Co., LLC v. PGA
Tour, Inc. C. A. 11th Cir. Motion of American Society of
Newspaper Editors et al. for leave to file a brief as amici curiae
granted. Certiorari denied. Reported below: 364 F. 3d 1288.

No. 04–5093. Miller v. VanNatta, Superintendent, Miami
Correctional Facility. C. A. 7th Cir. Certiorari before judg-
ment denied.

No. 04–5138. Green v. Rawers, Warden. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 100 Fed.
Appx. 635.

No. 04–5139. Jones v. Boston Housing Authority et al.
C. A. 1st Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition.

No. 04–5197. Metzsch v. Avaya, Inc. C. A. 8th Cir. Certio-
rari denied. Justice O’Connor took no part in the consideration
or decision of this petition.

No. 04–5297. Huicochea Mejia v. United States. C. A.
11th Cir. Motion of petitioner to consolidate this case with
No. 04–104, United States v. Booker, and No. 04–105, United
States v. Fanfan [certiorari granted, 542 U. S. 956], denied. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 152.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

920 OCTOBER TERM, 2004

October 4, 5, 7, 2004 543 U. S.

No. 04–5759. Miller v. Bush, President of the United
States, et al. C. A. D. C. Cir. Certiorari before judgment
denied.

Rehearing Denied

No. 03–9760. Johnson v. Alameida, Director, California
Department of Corrections, 542 U. S. 906;

No. 03–9984. Johnson v. Illinois, 542 U. S. 940;
No. 03–10168. Phelps et ux. v. Nationwide Insurance Co.,

542 U. S. 942; and
No. 03–10267. Rojas Afanador v. United States, 542 U. S.

912. Petitions for rehearing denied.

October 5, 2004
Miscellaneous Order

No. 04A265. Green v. Texas. Application for stay of execu-
tion of sentence of death, presented to Justice Scalia, and by
him referred to the Court, denied.

October 7, 2004

Dismissal Under Rule 46

No. 03–9939. Borden v. United States. C. A. 2d Cir. Cer-
tiorari dismissed under this Court’s Rule 46. Reported below: 86
Fed. Appx. 475.

Miscellaneous Order

No. 04A269. Beck, Secretary, North Carolina Depart-
ment of Corrections, et al. v. Perkins. Application to va-
cate the preliminary injunction entered by the United States Dis-
trict Court for the Eastern District of North Carolina on October
1, 2004, presented to The Chief Justice, and by him referred
to the Court, granted. Justice Stevens, Justice Souter, Jus-
tice Ginsburg, and Justice Breyer would deny the application
to vacate the preliminary injunction.

Certiorari Denied

No. 04–6693 (04A272). Perkins v. North Carolina. Gen.
Ct. Justice, Super. Ct. Div., Pitt County, N. C. Application for
stay of execution of sentence of death, presented to The Chief
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Justice, and by him referred to the Court, denied. Certiorari
denied.

October 12, 2004
Certiorari Dismissed

No. 04–5656. Cole v. Florida. Sup. Ct. Fla. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8. Reported below: 870
So. 2d 820.

No. 04–5695. Cooper v. Lock, Superintendent, Central
Missouri Correctional Center. Sup. Ct. Mo. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 04–5726. Smith v. Grimes, Judge, Court of Common
Pleas, 13th Judicial District of Pennsylvania, et al.
C. A. 3d Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. Reported below: 85 Fed. Appx. 874.

No. 04–6249. Patterson v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division, et al. C. A. 5th Cir. Motion of petitioner for leave
to proceed in forma pauperis denied, and certiorari dismissed.
See this Court’s Rule 39.8. As petitioner has repeatedly abused
this Court’s process, the Clerk is directed not to accept any fur-
ther petitions in noncriminal matters from petitioner unless the
docketing fee required by Rule 38(a) is paid and the petition is
submitted in compliance with Rule 33.1. See Martin v. District
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.
Reported below: 95 Fed. Appx. 705.

Miscellaneous Orders

No. 04A285. Aldrich v. Johnson, Executive Director,
Texas Department of Criminal Justice, et al. Application
for stay of execution of sentence of death, presented to Justice
Scalia, and by him referred to the Court, denied.

No. D–2378. In re Discipline of Levine. Mel Levine, of
Phoenix, Ariz., is suspended from the practice of law in this
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Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2379. In re Discipline of Nerenberg. Mark Joel
Nerenberg, of Little Neck, N. Y., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2380. In re Discipline of Jampol. David Robert
Jampol, of Hauppauge, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2381. In re Discipline of Hankin. Jerard Steven
Hankin, of Poughkeepsie, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2382. In re Discipline of Batts. Rodney Batts, of
New York, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2383. In re Discipline of Hilaire. Elmina M. Hi-
laire, of Westbury, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring her to show cause why she should not be disbarred from
the practice of law in this Court.

No. D–2384. In re Discipline of Allen. Jessica Allen, of
Seldon, N. Y., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring her to
show cause why she should not be disbarred from the practice of
law in this Court.

No. 04M12. Scott v. Washington Department of Labor
and Industries. Motion to direct the Clerk to file petition for
writ of certiorari out of time denied.
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No. 04M13. Boggs v. United States. Motion for leave to
file petition for writ of certiorari under seal with redacted copies
for the public record granted.

No. 03–1559. Bank of China, New York Branch v. NBM
L. L. C. et al. C. A. 2d Cir.;

No. 04–31. McFarling v. Monsanto Co. C. A. Fed. Cir.; and
No. 04–165. Comstock Resources, Inc., et al. v. Kennard

et al. C. A. 10th Cir. The Acting Solicitor General is invited
to file briefs in these cases expressing the views of the United
States.

No. 04–5703. Paris v. Southwestern Bell Telephone Co.
C. A. 10th Cir.; and

No. 04–5794. Goldstein v. Harvard University. C. A. 1st
Cir. Motions of petitioners for leave to proceed in forma pau-
peris denied. Petitioners are allowed until November 2, 2004,
within which to pay the docketing fees required by Rule 38(a)
and to submit petitions in compliance with Rule 33.1 of the Rules
of this Court.

No. 04–6201. In re Brown;
No. 04–6205. In re Parker;
No. 04–6206. In re Potts;
No. 04–6209. In re Riddick; and
No. 04–6276. In re Twitty. Petitions for writs of habeas

corpus denied.

No. 04–5616. In re Twilley; and
No. 04–5620. In re Williams. Petitions for writs of manda-

mus denied.

No. 04–226. In re Arizpe;
No. 04–5577. In re DeRock; and
No. 04–6087. In re Boakye-Yiadom. Petitions for writs of

mandamus and/or prohibition denied.

No. 04–5786. In re Grissom. Petition for writ of prohibi-
tion denied.

Certiorari Granted

No. 03–1500. Van Orden v. Perry, in His Official Capac-
ity as Governor of Texas and Chairman, State Preserva-
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tion Board, et al. C. A. 5th Cir. Certiorari granted. Re-
ported below: 351 F. 3d 173.

No. 03–1566. Orff et al. v. United States et al. C. A.
9th Cir. Certiorari granted. Reported below: 358 F. 3d 1137.

No. 03–1693. McCreary County, Kentucky, et al. v.
American Civil Liberties Union of Kentucky et al. C. A.
6th Cir. Certiorari granted. Reported below: 354 F. 3d 438.

No. 03–1696. Exxon Mobil Corp. et al. v. Saudi Basic In-
dustries Corp. C. A. 3d Cir. Certiorari granted. Reported
below: 364 F. 3d 102.

No. 03–9877. Cutter et al. v. Wilkinson, Ohio Depart-
ment of Rehabilitation and Correction, et al. C. A. 6th
Cir. Motions of petitioners for leave to proceed in forma pau-
peris granted. Certiorari granted. Reported below: 349 F. 3d
257.

No. 04–70. Exxon Mobil Corp. v. Allapattah Services,
Inc., et al. C. A. 11th Cir.; and

No. 04–79. del Rosario Ortega et al. v. Star-Kist Foods,
Inc. C. A. 1st Cir. Certiorari in No. 04–70 granted limited to
Question 1 presented by the petition. Certiorari in No. 04–79
granted. Cases consolidated, and a total of 90 minutes is allot-
ted for oral argument. Reported below: 04–70, 333 F. 3d 1248;
No. 04–79, 370 F. 3d 124.

No. 04–163. Lingle, Governor of Hawaii, et al. v. Chev-
ron U. S. A. Inc. C. A. 9th Cir. Certiorari granted. Reported
below: 363 F. 3d 846.

Certiorari Denied

No. 03–1520. Lee v. Alabama. Ct. Crim. App. Ala. Certio-
rari denied. Reported below: 898 So. 2d 790.

No. 03–1579. Recording Industry Association of Amer-
ica, Inc. v. Verizon Internet Services, Inc.; and

No. 03–1722. Verizon Internet Services, Inc. v. Record-
ing Industry Association of America, Inc. C. A. D. C. Cir.
Certiorari denied. Reported below: 351 F. 3d 1229.

No. 03–1585. Boxer et al. v. Cox et ux. C. A. 9th Cir.
Certiorari denied. Reported below: 359 F. 3d 1105.
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No. 03–1610. Whitaker et al. v. Thompson, Secretary of
Health and Human Services, et al. C. A. D. C. Cir. Certio-
rari denied. Reported below: 353 F. 3d 947.

No. 03–9549. Colvin v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 353 F. 3d 569.

No. 03–9808. Mallett v. Barnhart, Commissioner of So-
cial Security. C. A. 7th Cir. Certiorari denied. Reported
below: 81 Fed. Appx. 580.

No. 03–10625. Steele v. Federal Bureau of Prisons
et al. C. A. 10th Cir. Certiorari denied. Reported below: 355
F. 3d 1204.

No. 03–10817. Hamblin v. Mitchell, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 354 F. 3d 482.

No. 03–10824. Riblet v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 128.

No. 03–10945. Diaz-Valenzuela v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 88 Fed. Appx. 198.

No. 04–12. National Association of Regulatory Utility
Commissioners et al. v. United States Telecom Assn.
et al.;

No. 04–15. AT&T Corp. et al. v. United States Telecom
Assn. et al.; and

No. 04–18. California et al. v. United States Telecom
Assn. et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 359 F. 3d 554.

No. 04–24. Jones v. Delgado. C. A. 7th Cir. Certiorari de-
nied. Reported below: 95 Fed. Appx. 185.

No. 04–32. Medrad, Inc. v. Liebel-Flarsheim Co. et al.
C. A. Fed. Cir. Certiorari denied. Reported below: 358 F. 3d
898.

No. 04–33. Flynt et al. v. Rumsfeld, Secretary of De-
fense, et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 355 F. 3d 697.

No. 04–39. Gollie v. Elkay Mining Co. et al. C. A. 4th
Cir. Certiorari denied. Reported below: 92 Fed. Appx. 52.
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No. 04–97. Berens, as Successor to Struyk, Trustee,
et al. v. C. W. M. et al.; and

No. 04–152. A. M. P. et al. v. C. W. M. et al. Ct. App.
Minn. Certiorari denied. Reported below: 674 N. W. 2d 222.

No. 04–99. Renderos v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied. Reported below: 114 Cal. App. 4th 961,
8 Cal. Rptr. 3d 163.

No. 04–144. Norfolk & Western Railway Co. et al. v.
Anderson. Ct. App. Ohio, Cuyahoga County. Certiorari de-
nied. Reported below: 154 Ohio App. 3d 393, 797 N. E. 2d 537.

No. 04–148. Pabst v. City of Flint, Michigan, et al. C. A.
6th Cir. Certiorari denied. Reported below: 99 Fed. Appx. 29.

No. 04–151. Public Employees Retirement Board of the
Public Employees Retirement Association of New Mexico
v. Gill. Sup. Ct. N. M. Certiorari denied. Reported below:
135 N. M. 472, 90 P. 3d 491.

No. 04–155. Tucker et ux. v. Metrowest Medical Center
et al. App. Ct. Mass. Certiorari denied. Reported below: 60
Mass. App. 1108, 800 N. E. 2d 726.

No. 04–161. DJ Manufacturing Corp. v. Tex-Shield, Inc.,
et al. C. A. 1st Cir. Certiorari denied. Reported below: 347
F. 3d 337.

No. 04–167. Gibson v. Merrill et ux. Sup. Ct. Idaho. Cer-
tiorari denied. Reported below: 139 Idaho 840, 87 P. 3d 949.

No. 04–170. Hahn v. Villas of St. Therese Assisted Liv-
ing, Inc. Sup. Ct. Ohio. Certiorari denied. Reported below:
102 Ohio St. 3d 1421, 807 N. E. 2d 366.

No. 04–172. U. S. Bank National Assn. et al. v. HSBC
Bank USA et al. C. A. 1st Cir. Certiorari denied. Reported
below: 364 F. 3d 355.

No. 04–185. Laatsch et al. v. Mihailovich. C. A. 7th Cir.
Certiorari denied. Reported below: 359 F. 3d 892.

No. 04–188. Williams v. Rhoades et al. C. A. 9th Cir.
Certiorari denied. Reported below: 354 F. 3d 1101.
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No. 04–194. Hall v. Pennsylvania Board of Probation
and Parole. Sup. Ct. Pa. Certiorari denied. Reported below:
578 Pa. 245, 851 A. 2d 859.

No. 04–195. Frierson v. Goetz. C. A. 6th Cir. Certiorari
denied. Reported below: 99 Fed. Appx. 649.

No. 04–196. Gaus v. Conair Corp. C. A. Fed. Cir. Certio-
rari denied. Reported below: 363 F. 3d 1284.

No. 04–200. Marshall, Warden v. Caliendo. C. A. 9th Cir.
Certiorari denied. Reported below: 365 F. 3d 691.

No. 04–204. Wallace, Individually and as Administrator
of the Estate of Wallace, et al. v. Ohio Department of
Commerce, Division of State Fire Marshal. Ct. App. Ohio,
Franklin County. Certiorari denied.

No. 04–210. Enyeart v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. Reported below: 676 N. W. 2d 311.

No. 04–220. Rhoads v. Federal Deposit Insurance Corpo-
ration et al. C. A. 4th Cir. Certiorari denied. Reported
below: 94 Fed. Appx. 187.

No. 04–224. Bevington v. Ohio University et al. C. A.
6th Cir. Certiorari denied. Reported below: 93 Fed. Appx. 748.

No. 04–225. Perez v. Norwegian-American Hospital, Inc.,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 93
Fed. Appx. 910.

No. 04–240. Rose v. Potter, Postmaster General. C. A.
7th Cir. Certiorari denied. Reported below: 90 Fed. Appx. 951.

No. 04–243. Cohen et al. v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 9 App.
Div. 3d 71, 773 N. Y. S. 2d 371.

No. 04–248. McCreary v. Hoke, Superintendent, East-
ern Correctional Facility, et al. C. A. 2d Cir. Certiorari
denied.

No. 04–257. Mottl v. Missouri Lawyer Trust Account
Foundation et al. Ct. App. Mo., Western Dist. Certiorari de-
nied. Reported below: 133 S. W. 3d 142.
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No. 04–270. Lateef v. Ashcroft, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 443.

No. 04–272. Park v. State Bar of California et al. Ct.
App. Cal., 6th App. Dist. Certiorari denied.

No. 04–276. Peasley v. State Bar of Arizona. Sup. Ct.
Ariz. Certiorari denied. Reported below: 208 Ariz. 27, 90 P.
3d 764.

No. 04–290. Milligan et ux. v. Equity Residential Prop-
erties Management Corp. et al. C. A. 4th Cir. Certiorari
denied. Reported below: 94 Fed. Appx. 991.

No. 04–299. Kolker v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 96
Fed. Appx. 552.

No. 04–309. Nass v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 100 Fed. Appx. 415.

No. 04–344. Cotswald Trading Co., Ltd. v. United States.
C. A. 7th Cir. Certiorari denied. Reported below: 362 F. 3d 413.

No. 04–348. Gerard v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 362 F. 3d 484.

No. 04–365. Boykin v. Mineta, Secretary of Transporta-
tion. C. A. 4th Cir. Certiorari denied. Reported below: 92
Fed. Appx. 968.

No. 04–5064. Hall v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 04–5088. Taylor v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 134 S. W. 3d 21.

No. 04–5132. Haas v. Barnhart, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
91 Fed. Appx. 942.

No. 04–5220. Delgado-Moreno v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 94 Fed. Appx. 646.

No. 04–5543. Thomas v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 117 Wash. App. 1071.
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No. 04–5555. Woods v. Hall, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5558. Basalo v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5560. Thomas v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 88 Fed. Appx. 733.

No. 04–5562. Day v. Mitchell, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5568. Dean v. Smith County, Texas, et al. C. A.
5th Cir. Certiorari denied. Reported below: 90 Fed. Appx. 75.

No. 04–5570. Auge v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 75 Fed. Appx. 867.

No. 04–5575. Joyner v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 89 Fed. Appx. 829.

No. 04–5579. Calhoun, aka Martin v. Frisco Railroad
et al. C. A. 6th Cir. Certiorari denied. Reported below: 87
Fed. Appx. 576.

No. 04–5587. Barnes v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–5590. Laster v. Small, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5596. Ruddick v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–5608. Bowie v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 80 Fed. Appx. 856.

No. 04–5610. Parker v. Moreno. C. A. 5th Cir. Certiorari
denied. Reported below: 95 Fed. Appx. 84.

No. 04–5612. Jenkins v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 873 So. 2d 337.
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No. 04–5618. Umoren v. Hines, Warden. C. A. 10th Cir.
Certiorari denied.

No. 04–5621. Davis v. Powell et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 91 Fed. Appx. 495.

No. 04–5624. Crenshaw v. Pliler, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5635. Johnson v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 872 So. 2d 914.

No. 04–5636. Baker v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5637. Brown v. Wolstein et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 71 Fed. Appx. 96.

No. 04–5642. Rivers v. Bitzel et al. Sup. Ct. Pa. Certio-
rari denied.

No. 04–5645. Daly v. United States. C. A. 2d Cir. Certio-
rari denied.

No. 04–5652. Magana Cardona v. Woodford, Director,
California Department of Corrections. C. A. 9th Cir.
Certiorari denied.

No. 04–5653. Collins v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–5655. Monge Delgado v. Workman, Warden, et al.
C. A. 10th Cir. Certiorari denied.

No. 04–5657. Cook v. Florida. C. A. 11th Cir. Certiorari
denied.

No. 04–5660. Hutchinson v. Farwell, Warden, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 86 Fed.
Appx. 292.

No. 04–5661. Hadley v. Walker, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied.
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No. 04–5664. Grandoit v. Technical Aid Corp. App. Ct.
Mass. Certiorari denied. Reported below: 59 Mass. App. 1105,
796 N. E. 2d 896.

No. 04–5666. Green v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5673. Ross v. Garcia, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 84 Fed. Appx. 898.

No. 04–5674. Stauffer v. Wolfe, Superintendent, State
Correctional Institution at Albion. C. A. 3d Cir. Certio-
rari denied.

No. 04–5675. Torres v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5676. Branum v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5677. Applin v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5684. Rollins v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5687. Grant v. True, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 91 Fed. Appx. 277.

No. 04–5700. Moore v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–5710. Hilska v. Ashcroft, Attorney General.
C. A. 4th Cir. Certiorari denied.

No. 04–5712. Arroyo Martinez v. Knowles, Warden.
C. A. 9th Cir. Certiorari denied.

No. 04–5713. Long v. Kentucky et al. Ct. App. Ky. Cer-
tiorari denied.

No. 04–5714. Perry v. Alabama. Ct. Civ. App. Ala. Certio-
rari denied. Reported below: 912 So. 2d 1165.
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No. 04–5715. Pruitt v. Ozmint, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied.

No. 04–5717. Johnston v. Roper, Superintendent, Potosi
Correctional Center. Sup. Ct. Mo. Certiorari denied.

No. 04–5719. Fleming v. Good, Acting Superintendent,
State Correctional Institution at Pittsburgh, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5728. Burdan v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 04–5729. Bedard v. Iowa. Sup. Ct. Iowa. Certiorari de-
nied. Reported below: 668 N. W. 2d 598.

No. 04–5735. Ramirez Barron v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 97 Fed. Appx. 840.

No. 04–5736. Harshman v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 815 A. 2d 1126.

No. 04–5741. Conatzer v. Medical Professional Building
Services Corp. C. A. 10th Cir. Certiorari denied. Reported
below: 95 Fed. Appx. 276.

No. 04–5742. Calhoun-El v. Kavanagh et al. C. A. 4th
Cir. Certiorari denied. Reported below: 98 Fed. Appx. 961.

No. 04–5743. Roth v. Colorado. Ct. App. Colo. Certiorari
denied. Reported below: 85 P. 3d 571.

No. 04–5744. Rucker v. Santa Clara County, California,
et al. C. A. 9th Cir. Certiorari denied.

No. 04–5747. Johnson v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 356 Ark. 534, 157 S. W. 3d 151.

No. 04–5748. Jacobs v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 162 N. C. App. 722, 592
S. E. 2d 294.

No. 04–5749. Lewis v. Early, Warden. C. A. 9th Cir. Cer-
tiorari denied.
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No. 04–5750. Howell v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5753. Cochran v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 91 Fed. Appx. 275.

No. 04–5755. Coleman v. Nassau County, New York.
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 2 App. Div. 3d 562, 768 N. Y. S. 2d 371.

No. 04–5756. Duncan v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5757. Peacock v. Smith et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 89 Fed. Appx. 413.

No. 04–5758. Bradley v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 4 App.
Div. 3d 155, 772 N. Y. S. 2d 41.

No. 04–5760. Pree v. Kapture, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5764. Fleeks v. Poppell, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 251.

No. 04–5768. Carpino v. Nova Care Prosthetics, Inc.,
et al. Sup. Ct. Nev. Certiorari denied. Reported below: 120
Nev. 1226, 131 P. 3d 588.

No. 04–5772. Phillips v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5774. Coates v. Elo, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–5775. Christian v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 356 F. 3d 1103.

No. 04–5776. Welch v. Beauclair et al. C. A. 9th Cir.
Certiorari denied.

No. 04–5777. Timmons v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 04–5778. Scott v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 04–5779. Hudson v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 277 Ga. 581, 591 S. E. 2d 807.

No. 04–5781. Frazier v. Brigano, Warden. Sup. Ct. Ohio.
Certiorari denied. Reported below: 102 Ohio St. 3d 148, 807
N. E. 2d 346.

No. 04–5784. Hoag v. Woodford, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied.

No. 04–5785. Gutierrez v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5788. Hymes v. McIlwain et al. Sup. Ct. Miss.
Certiorari denied. Reported below: 866 So. 2d 473.

No. 04–5791. Hobbs, aka Brown v. United States. C. A.
D. C. Cir. Certiorari denied.

No. 04–5793. Guoan v. LaVigne, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5799. Stark v. Supreme Court of Kentucky. Sup.
Ct. Ky. Certiorari denied.

No. 04–5801. Puskac v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 85 Fed. Appx. 725.

No. 04–5804. Ibrahim v. Ibrahim. Sup. Ct. N. J. Certio-
rari denied.

No. 04–5805. Brooks v. Social Security Administration.
C. A. Fed. Cir. Certiorari denied. Reported below: 97 Fed.
Appx. 301.

No. 04–5806. Taalib-Din v. City of Detroit, Michigan,
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 89
Fed. Appx. 281.
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No. 04–5807. Hampton v. Marion et al. C. A. 6th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 410.

No. 04–5809. Etoria v. Smith, Superintendent, Shawan-
gunk Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–5810. DeBose v. Lain. C. A. 5th Cir. Certiorari de-
nied. Reported below: 95 Fed. Appx. 97.

No. 04–5818. Graziano v. Cunningham, Superintendent,
Woodbourne Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 78 Fed. Appx. 162.

No. 04–5823. Gott v. Lee, Warden. C. A. 4th Cir. Certio-
rari denied. Reported below: 86 Fed. Appx. 609.

No. 04–5847. Jones v. Shannon Villas Condominium Assn.
Ct. App. Ga. Certiorari denied.

No. 04–5848. Lyle v. Shannon, Superintendent, State
Correctional Institution at Frackville, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–5853. King v. Hunter, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5855. Gratton v. Cepak, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 89 Fed. Appx. 391.

No. 04–5870. Sheehan v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 04–5871. Wilson v. Briley, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–5886. Cvijetinovic v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 04–5892. Roache v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 308
App. Div. 2d 388, 764 N. Y. S. 2d 622.

No. 04–5894. Vaughan v. Southern Air et al. Sup. Ct.
Fla. Certiorari denied. Reported below: 879 So. 2d 625.
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No. 04–5895. Peoples v. Smith, Superintendent, Eastern
Correctional Institution. C. A. 4th Cir. Certiorari denied.
Reported below: 103 Fed. Appx. 771.

No. 04–5929. Perkins v. Lockyer, Attorney General of
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 84 Fed. Appx. 914.

No. 04–5953. Blackwell v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 357 Ark. xvi.

No. 04–5955. Roth v. Hoffer. Sup. Ct. N. D. Certiorari
denied. Reported below: 688 N. W. 2d 402.

No. 04–5956. Rodriguez v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 278 Kan. –––, 91 P. 3d 1238.

No. 04–5963. Ash v. Ash, Conservator/Guardian of Ash,
Deceased. Ct. App. Ore. Certiorari denied.

No. 04–5965. Dennis v. Ohio. Ct. App. Ohio, Trumbull
County. Certiorari denied.

No. 04–5969. McGowan v. Greer, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–5970. Lovelace v. Idaho. Sup. Ct. Idaho. Certio-
rari denied. Reported below: 140 Idaho 73, 90 P. 3d 298.

No. 04–5986. Stallone v. Girdich, Superintendent, Up-
state Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–6016. Davis v. McKune, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 04–6017. Moreno v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 993.

No. 04–6022. Godwin v. Peguese, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 871.

No. 04–6026. Wright v. West, Superintendent, Elmira
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–6032. Jackson v. Illinois. App. Ct. Ill., 3d Dist.
Certiorari denied. Reported below: 344 Ill. App. 3d 1233, 859
N. E. 2d 325.
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No. 04–6036. Barrett v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 862 So. 2d 44.

No. 04–6044. Risdal v. Vilsack, Governor of Iowa, et al.
Sup. Ct. Iowa. Certiorari denied.

No. 04–6059. Spurlock v. Army Corps of Engineers.
C. A. 4th Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 916.

No. 04–6060. Evans v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–6071. La Cock v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 366 F. 3d 883.

No. 04–6072. McKinney v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 245.

No. 04–6077. Free, aka Coin v. United States. C. A. 6th
Cir. Certiorari denied.

No. 04–6079. Underwood v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 364 F. 3d 956.

No. 04–6097. Ward v. Barron, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 41.

No. 04–6100. Cantillo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 369 F. 3d 1229.

No. 04–6101. Black v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 369 F. 3d 1171.

No. 04–6103. Dickerson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 370 F. 3d 1330.

No. 04–6105. Cross v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 278 Kan. –––, 91 P. 3d 1238.

No. 04–6107. McLean v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 892.

No. 04–6109. Myers v. Wilson, Superintendent, Missis-
sippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 04–6111. Perez-Olivo v. United States. C. A. 1st Cir.
Certiorari denied.
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No. 04–6112. Randolph v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 364 F. 3d 118.

No. 04–6115. Lerma-Angulo v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 107 Fed. Appx. 893.

No. 04–6123. Brisbane v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 367 F. 3d 910.

No. 04–6124. Chavez-Reyes v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 90 Fed. Appx. 36.

No. 04–6126. Kokoski v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 54.

No. 04–6128. Garcia-Sanchez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 89 Fed. Appx. 648.

No. 04–6142. Hammonds v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6144. Harwood v. Fleming, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 546.

No. 04–6147. McDowell v. Wisconsin. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 272 Wis. 2d 488, 681 N. W.
2d 500.

No. 04–6156. Eldridge v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 36.

No. 04–6159. Daniel v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6165. Robinson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 389.

No. 04–6167. Means v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6171. White v. Haines, Warden. Sup. Ct. App.
W. Va. Certiorari denied. Reported below: 215 W. Va. 698, 601
S. E. 2d 18.

No. 04–6173. Williams v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 221.
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No. 04–6179. Wagner v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 593.

No. 04–6180. Ebron v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 838 A. 2d 1140.

No. 04–6192. Richards v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–6202. Avilla v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 963.

No. 04–6217. Adkins v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 159.

No. 04–6223. Naghani v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 361 F. 3d 1255.

No. 04–6230. Towers v. United States et al. C. A. 3d Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 169.

No. 04–6235. Retta-Hernandez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 879.

No. 04–6238. Flores Molina v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 100 Fed. Appx. 689.

No. 04–6247. Burns v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 82.

No. 04–6278. Williams v. United States. C. A. 2d Cir.
Certiorari denied.

No. 03–779. Andrx Pharmaceuticals, Inc. v. Kroger Co.
et al. C. A. 6th Cir. Motions of New York Intellectual Prop-
erty Law Association, Pharmaceutical Research and Manufactur-
ers of America, Washington Legal Foundation, American Intellec-
tual Property Law Association, and Center for the Advancement
of Capitalism for leave to file briefs as amici curiae granted.
Certiorari denied. Reported below: 332 F. 3d 896.

No. 03–1175. Valley Drug Co. et al. v. Geneva Pharma-
ceuticals, Inc.; and

No. 03–1178. Walgreen Co. et al. v. Abbott Laboratories
et al. C. A. 11th Cir. Certiorari denied. Justice O’Connor
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took no part in the consideration or decision of these petitions.
Reported below: 344 F. 3d 1294.

No. 03–1457. Metropolitan Stevedore Co. v. Crescent
Wharf & Warehouse Co. et al. C. A. 9th Cir. Motion of
National Association of Waterfront Employers et al. for leave to
file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 339 F. 3d 1102.

No. 04–6. Denny’s, Inc., in its Fiduciary Capacity as
Plan Administrator, et al. v. Cake, Acting Director, Cali-
fornia Department of Industrial Relations, et al. C. A.
4th Cir. Motions of National Council of Chain Restaurants, Na-
tional Restaurant Association, and Chamber of Commerce of the
United States of America for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 364 F. 3d 521.

No. 04–47. Union Pacific Railroad Co. v. Barber et al.
Sup. Ct. Ark. Motion of American Tort Reform Association et al.
for leave to file a brief as amici curiae granted. Certiorari de-
nied. Reported below: 356 Ark. 268, 149 S. W. 3d 325.

No. 04–215. Robart v. Alaska. Ct. App. Alaska. Motion of
American Mint LLC for leave to file a brief as amicus curiae
granted. Certiorari denied. Reported below: 82 P. 3d 787.

No. 04–6286. King et al. v. United States. C. A. 11th Cir.
Certiorari before judgment denied.

Rehearing Denied

No. 03–1115. Malloy v. Telephonics Corp., 541 U. S. 974;
and

No. 03–1476. McGregor v. Mineta, Secretary of Trans-
portation, 542 U. S. 905. Petitions for rehearing denied.

No. 03–6446. Lindsey v. Benjamin et al., 540 U. S. 1052;
and

No. 03–9756. Floyd v. United States, 541 U. S. 1054. Mo-
tions of petitioners for leave to file petitions for rehearing denied.

No. 03–9309. Breen v. United States, 541 U. S. 999 and
1096. Motion of petitioner for leave to file second petition for
rehearing denied.
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October 14, 2004

Dismissal Under Rule 46

No. 04–260. Gen-Probe Inc. v. Vysis, Inc. C. A. Fed. Cir.
Certiorari dismissed under this Court’s Rule 46.1. Reported
below: 359 F. 3d 1376.

October 18, 2004

Vacated and Remanded on Appeal

No. 03–1391. Jackson et al. v. Perry, Governor of
Texas, et al.;

No. 03–1396. American GI Forum of Texas et al. v. Perry,
Governor of Texas, et al.;

No. 03–1399. Lee et al. v. Perry, Governor of Texas,
et al.;

No. 03–1400. Travis County, Texas v. Perry, Governor of
Texas, et al.; and

No. 03–9644. Henderson v. Perry, Governor of Texas,
et al. Appeals from D. C. E. D. Tex. Motion of appellant in
No. 03–9644 for leave to proceed in forma pauperis granted.
Judgment vacated, and cases remanded for further consideration
in light of Vieth v. Jubelirer, 541 U. S. 267 (2004). Reported
below: 298 F. Supp. 2d 451.

Miscellaneous Orders

No. 04M14. Dyson v. California et al. Motion to direct
the Clerk to file petition for writ of certiorari out of time denied.

No. 03–9629. Rivers v. United States. C. A. 11th Cir.
Motion of petitioner to consolidate this case with No. 03–9685,
Johnson v. United States [certiorari granted, 542 U. S. 965],
denied.

No. 04–5897. Fitzgerald v. Fitzgerald et al. App. Div.,
Sup. Ct. N. Y., 3d Jud. Dept.; and

No. 04–5908. Scott v. Pennsylvania Department of Pub-
lic Welfare. C. A. 3d Cir. Motions of petitioners for leave to
proceed in forma pauperis denied. Petitioners are allowed until
November 8, 2004, within which to pay the docketing fees re-
quired by Rule 38(a) and to submit petitions in compliance with
Rule 33.1 of the Rules of this Court.
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No. 04–6428. In re Edelmann;
No. 04–6456. In re Payne;
No. 04–6462. In re Vivero; and
No. 04–6491. In re Cain et al. Petitions for writs of habeas

corpus denied.

No. 04–5903. In re Edmond. Petition for writ of manda-
mus denied.

No. 04–6116. In re Bellon. Petition for writ of mandamus
and/or prohibition denied.

Certiorari Granted

No. 04–5293. Deck v. Missouri. Sup. Ct. Mo. Motion of
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted. Reported below: 136 S. W. 3d 481.

Certiorari Denied

No. 03–1635. Shaffer v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 265.

No. 03–10414. Cockrell v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
88 Fed. Appx. 34.

No. 03–10539. Troches v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 74 Fed. Appx. 736.

No. 03–10546. Dobynes v. Hubbard, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 81 Fed. Appx. 188.

No. 03–10695. Smalls v. United States et al. C. A. Fed.
Cir. Certiorari denied. Reported below: 87 Fed. Appx. 167.

No. 04–51. Howard et al. v. Southern Illinois River-
boat/Casino Cruises, Inc., dba Players Island Casino,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 364
F. 3d 854.

No. 04–69. Bernardo et al. v. Planned Parenthood Fed-
eration of America et al. Ct. App. Cal., 4th App. Dist.,
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Div. 1. Certiorari denied. Reported below: 115 Cal. App. 4th
322, 9 Cal. Rptr. 3d 197.

No. 04–74. South Dakota v. Cummings. Sup. Ct. S. D.
Certiorari denied. Reported below: 679 N. W. 2d 484.

No. 04–83. Tucker v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–202. Khashan v. WFS Financial Services, Inc.
C. A. 9th Cir. Certiorari denied.

No. 04–205. Akan-Etuk v. Santa Clara County, Califor-
nia. Ct. App. Cal., 6th App. Dist. Certiorari denied.

No. 04–207. Lewis v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 101 Ohio St. 3d 170, 803 N. E. 2d 777.

No. 04–211. Johnson v. U. S. Bank N. A., fka First Bank
N. A., et al. C. A. 8th Cir. Certiorari denied. Reported
below: 92 Fed. Appx. 387.

No. 04–214. Greenblatt v. Orenberg et al. C. A. 3d Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 768.

No. 04–216. McDonald v. McDonald. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 876 So. 2d 296.

No. 04–217. Osburn et al. v. Georgia et al. C. A. 11th
Cir. Certiorari denied. Reported below: 369 F. 3d 1283.

No. 04–234. Mays, Trustee, et al. v. St. Pat Properties,
LLC, et al. Sup. Ct. Ark. Certiorari denied. Reported
below: 357 Ark. 482, 182 S. W. 3d 84.

No. 04–238. Walker v. Wainwright. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 152.

No. 04–241. Rangel-Quinonez et al. v. Ashcroft, Attor-
ney General. C. A. 10th Cir. Certiorari denied. Reported
below: 102 Fed. Appx. 114.

No. 04–269. Stokovich v. Village of Lake Villa, Illinois.
Sup. Ct. Ill. Certiorari denied. Reported below: 211 Ill. 2d 106,
810 N. E. 2d 13.

No. 04–302. Pang v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 362 F. 3d 1187.
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No. 04–303. Phillips v. Village of Oak Park, Illinois.
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 336
Ill. App. 3d 1042, 841 N. E. 2d 540.

No. 04–321. Tamai v. Stevens. C. A. Fed. Cir. Certiorari
denied. Reported below: 366 F. 3d 1325.

No. 04–362. Ankerman v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 81 Conn. App. 503, 840
A. 2d 1182.

No. 04–5474. Hankins v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 132 S. W. 3d 380.

No. 04–5722. Reese v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 99
Fed. Appx. 503.

No. 04–5796. Primeaux v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 88 P. 3d 893.

No. 04–5813. Gibson v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5814. Hanson v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 04–5815. Bronson v. Beard, Secretary, Pennsylvania
Department of Corrections. Sup. Ct. Pa. Certiorari denied.
Reported below: 577 Pa. 653, 848 A. 2d 917.

No. 04–5819. Gauthier v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 04–5820. Hart v. McKee, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–5829. Morrow v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 99
Fed. Appx. 505.

No. 04–5835. Holloway v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 94 Fed. Appx. 656.
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No. 04–5836. Mayjack v. Woodford, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 04–5838. Vaughan v. Vaughan et al. Dist. Ct. App.
Fla., 5th Dist. Certiorari denied. Reported below: 838 So.
2d 657.

No. 04–5839. Pearson v. Saar, Secretary, Maryland De-
partment of Public Safety and Correctional Services.
C. A. 4th Cir. Certiorari denied. Reported below: 95 Fed.
Appx. 482.

No. 04–5842. Pendley v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–5846. Harris v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–5854. Lyons v. Floyd, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 99 Fed. Appx. 877.

No. 04–5856. Andreozzi v. California. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–5859. Parker v. Meyers. C. A. 5th Cir. Certiorari
denied. Reported below: 82 Fed. Appx. 967.

No. 04–5860. Ackles v. Bullard, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 04–5866. Spuck v. Desuta, Superintendent, State Re-
gional Correctional Facility at Mercer, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–5868. Butti v. Giambruno, Superintendent, Wyo-
ming Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–5872. Thompson v. Booker, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5885. Stewart v. Yates, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 777.

No. 04–5889. Jackson v. Michigan. Ct. App. Mich. Certio-
rari denied.
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No. 04–5893. Vaughan v. Putnam County, Florida, et al.
Sup. Ct. Fla. Certiorari denied. Reported below: 881 So. 2d
1115.

No. 04–5898. Fell v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 360 F. 3d 135.

No. 04–5901. Miller v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–5905. Cotton v. Agnes Slack LP of Georgia. C. A.
11th Cir. Certiorari denied.

No. 04–5907. Davis v. Johnson, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. Re-
ported below: 86 Fed. Appx. 616.

No. 04–5910. Smith v. New Mexico et al. C. A. 10th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 780.

No. 04–5912. Jones v. City of St. Louis, Missouri. Ct.
App. Mo., Eastern Dist. Certiorari denied. Reported below: 132
S. W. 3d 896.

No. 04–5916. Pavlichko v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–5921. Ciempa v. Workman, Warden. C. A. 10th Cir.
Certiorari denied.

No. 04–5922. Monroe v. Mosley, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 99 Fed. Appx. 875.

No. 04–5924. Vizcaino v. Escalon Premier Brands et al.
C. A. 9th Cir. Certiorari denied. Reported below: 86 Fed.
Appx. 332.

No. 04–5934. Castillo v. Jambon et al. C. A. 5th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 931.

No. 04–5937. Crawford v. Turpin et al. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 921.

No. 04–5938. Fagan v. Walsh, Superintendent, Sullivan
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 96 Fed. Appx. 785.
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No. 04–5939. Cramer v. Englert et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 263.

No. 04–5948. Kelly v. Nortel Networks Corp. C. A. 1st
Cir. Certiorari denied. Reported below: 86 Fed. Appx. 439.

No. 04–5951. Newman v. Rowley, Superintendent, Mis-
souri Eastern Correctional Center. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–5999. Littlejohn v. Oklahoma. Ct. Crim. App.
Okla. Certiorari denied. Reported below: 85 P. 3d 287.

No. 04–6019. Gaddie v. Cotton, Superintendent, Pendle-
ton Correctional Facility. C. A. 7th Cir. Certiorari denied.

No. 04–6020. Harris v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 470 Mich. 56, 679 N. W. 2d 41.

No. 04–6021. Gray v. Woodford, Director, California De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 84 Fed. Appx. 756.

No. 04–6061. Collins v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 04–6067. Newton v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 369 F. 3d 659.

No. 04–6068. Carter v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 344 Ill. App. 3d 1210, 859
N. E. 2d 315.

No. 04–6069. Jones v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 344 Ill. App. 3d 1214, 859 N. E.
2d 316.

No. 04–6081. Potter v. Castro, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 04–6085. Brown v. Pennsylvania Department of Cor-
rections et al. C. A. 3d Cir. Certiorari denied.

No. 04–6122. Clem et al. v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 119 Nev. 615, 81 P. 3d 521.
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No. 04–6131. Jones v. Yarborough, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6132. Noem Veta v. Dupnik. C. A. 9th Cir. Certio-
rari denied. Reported below: 99 Fed. Appx. 805.

No. 04–6143. Grethen v. Circuit Court of Virginia, City
of Suffolk. Sup. Ct. Va. Certiorari denied.

No. 04–6164. Alvarez Castillo v. Johnson, Director, Vir-
ginia Department of Corrections. C. A. 4th Cir. Certiorari
denied. Reported below: 96 Fed. Appx. 131.

No. 04–6229. Wise v. South Carolina. Sup. Ct. S. C. Cer-
tiorari denied. Reported below: 359 S. C. 14, 596 S. E. 2d 475.

No. 04–6243. Gardner v. Principi, Secretary of Veterans
Affairs. C. A. 11th Cir. Certiorari denied. Reported below:
99 Fed. Appx. 875.

No. 04–6245. Parrimon v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 107 Fed. Appx. 892.

No. 04–6252. Jarvis v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–6256. Doolin v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–6258. Prince v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 210.

No. 04–6263. Given v. Massachusetts. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 441 Mass. 741, 808 N. E.
2d 788.

No. 04–6265. Hardin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 525.

No. 04–6282. McCoy v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 859 A. 2d 652.

No. 04–6284. Touron v. Immigration and Naturalization
Service. C. A. Fed. Cir. Certiorari denied. Reported below:
102 Fed. Appx. 671.
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No. 04–6285. Linn v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 362 F. 3d 1261.

No. 04–6298. Rhodes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 477.

No. 04–6310. Dodd v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 739.

No. 04–6315. Bryant v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 138.

No. 04–6317. Wright v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 742.

No. 04–6319. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 162.

No. 04–6320. Weldon v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 845 A. 2d 550.

No. 04–6327. Bocanegra-Gutierrez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 101 Fed.
Appx. 565.

No. 04–6328. Barajas-Arcilia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 549.

No. 04–6329. Bennett v. West Virginia. Cir. Ct. Mercer
County, W. Va. Certiorari denied.

No. 04–6330. Ansaldi v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 372 F. 3d 118.

No. 04–6331. Lee v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 665.

No. 04–6335. Roane v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 901.

No. 04–6339. Moore v. Olson, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 368 F. 3d 757.

No. 04–6342. Dunn v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 600.

No. 04–6343. Correa v. United States. C. A. 2d Cir. Cer-
tiorari denied.
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No. 04–6344. Duran-Romero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 753.

No. 04–6350. Battle v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–6351. Ortiz-Baez v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–6354. Chavez-Arriaga v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 102 Fed. Appx. 564.

No. 04–6356. Raymond v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–6361. Alvarez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 276.

No. 04–6364. Ashton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 643.

No. 04– 6370. Cazares-Alvarado v. United States;
Tabarez-Ramirez, aka Rodriguez v. United States; Zarco
Flores v. United States; Contreras v. United States; Vidal
v. United States; Garza v. United States; Diaz v. United
States; Mancilla Real v. United States; and Damon Cour-
ville v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 101 Fed. Appx. 468 (second judgment), 552 (fifth
judgment), and 971 (first judgment); 102 Fed. Appx. 400 (third
judgment); 106 Fed. Appx. 918 (sixth judgment); 108 Fed. Appx.
875 (eighth judgment), 876 (ninth judgment), and 877 (fourth
judgment).

No. 04–6372. Bermea v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 510.

No. 04–6373. Bennett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 363 F. 3d 947.

No. 04–6377. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 380 F. 3d 183.

No. 04–6381. Drabovskiy v. United States. C. A. 6th Cir.
Certiorari denied.

No. 04–6386. Keith v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 375 F. 3d 346.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

951ORDERS

October 18, 20, 23, 26, 2004543 U. S.

No. 04–6393. LaFlam, aka Charbonneau v. United States.
C. A. 2d Cir. Certiorari denied. Reported below: 369 F. 3d 153.

No. 04–6408. Ernesto Armas v. United States. C. A. 11th
Cir. Certiorari denied.

No. 03–10623. Ayers v. Thompson, United States Con-
gressman, et al. C. A. 5th Cir. Motion of petitioner for leave
to file an amended petition for writ of certiorari granted. Mo-
tions of Ivory Phillips, Chairman of Mississippi Coalition for
Higher Education, et al., and Alcorn State University National
Alumni et al. for leave to file briefs as amici curiae granted.
Certiorari denied. Reported below: 358 F. 3d 356.

October 20, 2004

Dismissal Under Rule 46
No. 04–6189. Robinson v. United States. C. A. 7th Cir.

Certiorari dismissed under this Court’s Rule 46. Reported
below: 102 Fed. Appx. 47.

Miscellaneous Order
No. 04A283 (04–5129). Morrow v. Dretke, Director, Texas

Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution
of sentence of death, presented to Justice Scalia, and by him
referred to the Court, denied. Justice Stevens, Justice Sou-
ter, and Justice Breyer would grant the application for stay
of execution.

October 23, 2004
Miscellaneous Order

No. 04A320. Nader et al. v. Serody et al. Application to
stay enforcement of judgment of the Pennsylvania Supreme Court
pending filing and disposition of petition for writ of certiorari,
presented to Justice Souter, and by him referred to the Court,
denied. Justice O’Connor took no part in the consideration or
decision of this application.

October 26, 2004

Miscellaneous Orders
No. 04A321. Blankenship et al. v. Blackwell, Secretary

of State of Ohio, et al. C. A. 6th Cir. Application for injunc-
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tion pending appeal, presented to Justice Stevens, and by him
referred to the Court, denied.

No. 04A336. Green v. Harris County District Attorney’s
Office et al. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied.

Rehearing Denied

No. 03–9823 (04A317). Green v. Dretke, Director, Texas
Department of Criminal Justice, Correctional Institu-
tions Division, ante, p. 823. Application for stay of execution
of sentence of death, presented to Justice Scalia, and by him
referred to the Court, denied. Petition for rehearing denied.

October 27, 2004
Miscellaneous Order

No. 04A284. Philip Morris USA Inc. v. Henley. Ct. App.
Cal., 1st App. Dist. Application for stay of remittitur, presented
to Justice O’Connor, and by her referred to the Court, granted
pending the timely filing and disposition of a petition for writ of
certiorari. Should the petition for writ of certiorari be denied,
this stay shall terminate automatically. In the event the petition
for writ of certiorari is granted, the stay shall terminate upon
the issuance of the mandate of this Court.

November 1, 2004

Certiorari Dismissed

No. 04–5574. Jordan v. Ohio. Sup. Ct. Ohio. Certiorari dis-
missed as moot. Reported below: 101 Ohio St. 3d 216, 804
N. E. 2d 1.

Miscellaneous Orders

No. 04A208. Searles v. Board of Education of Chicago
et al. C. A. 7th Cir. Application for injunctive relief, ad-
dressed to Justice Ginsburg and referred to the Court, denied.

No. 04A229. Ankerman v. Connecticut. App. Ct. Conn.
Application for stay, addressed to Justice Thomas and referred
to the Court, denied.
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No. 04A252 (04–385). Stern v. United States. C. A. 1st
Cir. Application for bail, addressed to Justice Scalia and re-
ferred to the Court, denied.

No. 04A255. Graves v. Schroeder, Judge, United States
Court of Appeals for the Ninth Circuit, et al. C. A. 9th
Cir. Application for stay, addressed to The Chief Justice and
referred to the Court, denied.

No. 04M15. Joyner v. News Journal et al. Motion to di-
rect the Clerk to file petition for writ of certiorari out of time
denied.

No. 128, Orig. Alaska v. United States. Motion of Alaska
for leave to file a surreply denied. Exceptions to the Report of
the Special Master are set for oral argument in due course. [For
earlier order herein, see, e. g., 541 U. S. 1061.]

No. 02–1672. Jackson v. Birmingham Board of Education.
C. A. 11th Cir. [Certiorari granted, 542 U. S. 903.] Motion of
Alabama et al. for leave to participate in oral argument as amici
curiae and for divided argument granted. The time is divided
as follows: 20 minutes to respondent and 10 minutes to Alabama
et al. Motion of the Acting Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 03–710. Devenpeck et al. v. Alford. C. A. 9th Cir.
[Certiorari granted, 541 U. S. 987.] Motion of National Associa-
tion of Criminal Defense Lawyers for leave to participate in oral
argument as amicus curiae and for divided argument denied.

No. 03–855. City of Sherrill, New York v. Oneida Indian
Nation of New York et al. C. A. 2d Cir. [Certiorari granted,
542 U. S. 936.] Motion of New York for leave to participate in
oral argument as amicus curiae and for divided argument
granted. Motion of the Acting Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 03–923. Illinois v. Caballes. Sup. Ct. Ill. [Certiorari
granted, 541 U. S. 972.] Motion of petitioner to dispense with
printing the joint appendix granted.

No. 03–1116. Granholm, Governor of Michigan, et al. v.
Heald et al. C. A. 6th Cir.;
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No. 03–1120. Michigan Beer & Wine Wholesalers Assn.
v. Heald et al. C. A. 6th Cir.; and

No. 03–1274. Swedenburg et al. v. Kelly, Chairman, New
York Division of Alcoholic Beverage Control, State Liq-
uor Authority, et al. C. A. 2d Cir. [Certiorari granted, 541
U. S. 1062.] Motion to reorder presentation of oral argument and
for divided argument granted.

No. 03–1423. Muehler et al. v. Mena. C. A. 9th Cir. [Cer-
tiorari granted, 542 U. S. 903.] Motion of the Acting Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 04–293. Honeywell International Inc. et al. v. Ham-
ilton Sundstrand Corp. C. A. Fed. Cir. The Acting Solicitor
General is invited to file a brief in this case expressing the views
of the United States.

No. 04–5990. Wayne v. Santa Clara Valley Transporta-
tion Authority. C. A. 9th Cir. Motion of petitioner for leave
to proceed in forma pauperis denied. Petitioner is allowed until
November 22, 2004, within which to pay the docketing fee re-
quired by Rule 38(a) and to submit a petition in compliance with
Rule 33.1 of the Rules of this Court.

No. 04–6568. In re Campbell;
No. 04–6591. In re Hawkins;
No. 04–6599. In re Pretel Gomez;
No. 04–6640. In re Shorter;
No. 04–6674. In re Duran Espinoza;
No. 04–6721. In re Green; and
No. 04–6745. In re Weinstein. Petitions for writs of habeas

corpus denied.

No. 04–6639. In re Roller. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8.

No. 04–6027. In re Young;
No. 04–6073. In re Norman; and
No. 04–6152. In re Walters. Petitions for writs of manda-

mus denied.
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Certiorari Granted

No. 04–278. Town of Castle Rock, Colorado v. Gonzales,
Individually and as Next Best Friend of Her Deceased
Minor Children, Gonzales et al. C. A. 10th Cir. Certiorari
granted. Reported below: 366 F. 3d 1093.

Certiorari Denied

No. 03–1475. Rice v. McCann, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 339 F. 3d 546.

No. 03–1672. Connecticut Department of Social Serv-
ices v. Ossen, Trustee. C. A. 2d Cir. Certiorari denied. Re-
ported below: 361 F. 3d 760.

No. 03–1691. Lee v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 359 F. 3d 194.

No. 03–1699. Fred Settoon, Inc. v. Gros. Ct. App. La., 3d
Cir. Certiorari denied. Reported below: 865 So. 2d 143.

No. 03–10604. Pimentel v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 346 F. 3d 285.

No. 03–10726. Linares v. Ellis, Warden. C. A. 9th Cir.
Certiorari denied.

No. 03–10776. Singletary v. Shannon, Superintendent,
State Correctional Institution at Frackville, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 790.

No. 03–11038. Rigsby v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 91 Fed. Appx. 103.

No. 03–11063. Gould v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 364 F. 3d 578.

No. 04–40. Invention Submission Corp. v. Dudas, as Un-
dersecretary of Commerce for Intellectual Property
and Director, Patent and Trademark Office, Department
of Commerce. C. A. 4th Cir. Certiorari denied. Reported
below: 357 F. 3d 452.

No. 04–60. Martingale, LLC v. City of Louisville, Ken-
tucky, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 361 F. 3d 297.
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No. 04–98. Snake River Valley Electric Assn. v. Pacifi-
Corp et al. C. A. 9th Cir. Certiorari denied. Reported
below: 357 F. 3d 1042.

No. 04–103. Stumbo, Attorney General of Kentucky,
et al. v. Anderson et al. C. A. 6th Cir. Certiorari denied.
Reported below: 356 F. 3d 651.

No. 04–112. Tate v. Kopec. C. A. 3d Cir. Certiorari denied.
Reported below: 361 F. 3d 772.

No. 04–131. Pacific Gas & Electric Co. et al. v. Califor-
nia Public Utilities Commission et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 350 F. 3d 932.

No. 04–146. Aeroflot Russian Airlines v. MGM Produc-
tions Group, Inc. C. A. 2d Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 716.

No. 04–149. Baker et al. v. IBP, Inc. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 357 F. 3d 685.

No. 04–177. McKee et al. v. City of Casselberry, Flor-
ida. Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported
below: 873 So. 2d 373.

No. 04–209. Howard v. Columbia Public School District
et al. C. A. 8th Cir. Certiorari denied. Reported below: 363
F. 3d 797.

No. 04–219. Shumsky v. Chein. C. A. 9th Cir. Certiorari
denied. Reported below: 373 F. 3d 978.

No. 04–227. Sellens v. American States Insurance Co.
Ct. App. Kan. Certiorari denied. Reported below: 32 Kan. App.
2d xxx, 85 P. 3d 228.

No. 04–228. First National Bank of Milaca v. Benjamin
et al.; and

No. 04–229. Mille Lacs County, Minnesota v. Benjamin
et al. C. A. 8th Cir. Certiorari denied. Reported below: 361
F. 3d 460.

No. 04–230. Latino v. United States District Court for
the Eastern District of California. C. A. 9th Cir. Certio-
rari denied.
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No. 04–236. Enwonwu v. Trans Union, LLC, et al. C. A.
11th Cir. Certiorari denied.

No. 04–239. Scringer v. Green Point Bank. C. A. 2d Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 796.

No. 04–247. Lanham Ford, Inc. v. Ford Motor Co. C. A.
4th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 381.

No. 04–252. Macy’s East, Inc. v. Commissioner of Reve-
nue of Massachusetts. Sup. Jud. Ct. Mass. Certiorari de-
nied. Reported below: 441 Mass. 797, 808 N. E. 2d 1244.

No. 04–254. Mills v. Law Office of Melbourne Mills, Jr.,
et al. Ct. App. Ky. Certiorari denied.

No. 04–255. Perez et al. v. Georgia. Ct. App. Ga. Certio-
rari denied. Reported below: 266 Ga. App. 82, 596 S. E. 2d 191.

No. 04–261. Romero-Morales v. Colorado. Dist. Ct. Colo.,
Denver County. Certiorari denied.

No. 04–263. Nextel West Corp. v. P. J.’s Concrete Pump-
ing Service, Inc. App. Ct. Ill., 2d Dist. Certiorari denied.
Reported below: 345 Ill. App. 3d 992, 803 N. E. 2d 1020.

No. 04–265. Altamimi v. Brabender et al. Super. Ct. Pa.
Certiorari denied. Reported below: 839 A. 2d 1133.

No. 04–267. Hall v. United Parcel Service, Inc. C. A.
10th Cir. Certiorari denied. Reported below: 101 Fed. Appx.
764.

No. 04–268. Glavey v. Dime Savings Bank of New York.
Ct. App. N. Y. Certiorari denied. Reported below: 2 N. Y. 3d
702, 810 N. E. 2d 913.

No. 04–271. Beaumont v. Castator, as Executor and as
Potential Heir of the Estate of Meadows, et al. Ct. Civ.
App. Okla. Certiorari denied.

No. 04–275. Florida Department of Highway Safety and
Motor Vehicles v. Dobrin. Sup. Ct. Fla. Certiorari denied.
Reported below: 874 So. 2d 1171.

No. 04–282. Connecticut v. Spencer. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 268 Conn. 575, 848 A. 2d 1183.
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No. 04–284. Wagner v. First Unum Life Insurance Co.
C. A. 2d Cir. Certiorari denied. Reported below: 100 Fed.
Appx. 862.

No. 04–285. Seibel et ux. v. JLG Industries, Inc., et al.
C. A. 8th Cir. Certiorari denied. Reported below: 362 F. 3d 480.

No. 04–286. Nelson v. Mitchell, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–289. Lugo Rodriguez et al. v. Puerto Rico Insti-
tute of Culture et al. C. A. 1st Cir. Certiorari denied.
Reported below: 98 Fed. Appx. 15.

No. 04–291. Bator v. Freund et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 83 Fed. Appx. 930.

No. 04–292. Ice Embassy, Inc., et al. v. City of Houston,
Texas, et al. C. A. 5th Cir. Certiorari denied. Reported
below: 352 F. 3d 162.

No. 04–298. Williams v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 120 Nev. 473, 93 P. 3d 1258.

No. 04–304. Hannigan v. Goord, Commissioner, New York
Department of Correctional Services. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 6.

No. 04–305. Pre-Paid Legal Services, Inc., et al. v. Bat-
tle et al. Sup. Ct. Miss. Certiorari denied. Reported below:
873 So. 2d 79.

No. 04–307. Wauquin Vela et al. v. Castellano et al.
C. A. 5th Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 786.

No. 04–310. Sirleaf v. Allstate Moving and Storage.
Ct. Sp. App. Md. Certiorari denied.

No. 04–317. Voznick v. Shurflo, Inc. Ct. App. Cal., 4th
App. Dist., Div. 3. Certiorari denied.

No. 04–319. Lalji v. Ashcroft, Attorney General. C. A.
11th Cir. Certiorari denied. Reported below: 103 Fed. Appx.
665.
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No. 04–324. Brown v. Snow, Secretary of the Treasury,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 94
Fed. Appx. 369.

No. 04–336. Cretu v. Ashcroft, Attorney General.
C. A. 5th Cir. Certiorari denied. Reported below: 100 Fed.
Appx. 991.

No. 04–341. Zoellick v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 272 Wis. 2d 857, 679 N. W. 2d 927.

No. 04–352. Giuttari v. American Home Products Corp.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 04–353. Kelly v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–363. Cruz-Vargas et al. v. R. J. Reynolds Tobacco
Co. C. A. 1st Cir. Certiorari denied. Reported below: 348
F. 3d 271.

No. 04–369. Rendall et al. v. Securities and Exchange
Commission. C. A. 10th Cir. Certiorari denied. Reported
below: 101 Fed. Appx. 271.

No. 04–370. Murray Hill Publications, Inc. v. Twentieth
Century Fox Film Corp. C. A. 6th Cir. Certiorari denied.
Reported below: 361 F. 3d 312.

No. 04–371. James v. Booz-Allen & Hamilton, Inc. C. A.
4th Cir. Certiorari denied. Reported below: 368 F. 3d 371.

No. 04–372. Corrigan v. Dollar. C. A. Fed. Cir. Certio-
rari denied. Reported below: 89 Fed. Appx. 238.

No. 04–380. Kevorkian v. Warren, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–387. Morrison v. CSX Transportation, Inc. Cir.
Ct. Ohio County, W. Va. Certiorari denied.

No. 04–391. Sardana v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 851.

No. 04–393. Ascheim v. Jug et al. C. A. 3d Cir. Certio-
rari denied.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

960 OCTOBER TERM, 2004

November 1, 2004 543 U. S.

No. 04–400. Gates v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 372 F. 3d 118.

No. 04–411. Armstrong v. Boulden, Bankruptcy Judge,
United States Bankruptcy Court for the District of
Utah, et al.; Armstrong v. Cornish, Chief Bankruptcy
Judge, United States Bankruptcy Court for the Eastern
District of Oklahoma, et al.; and Armstrong v. Cornish,
Chief Bankruptcy Judge, United States Bankruptcy
Court for the Eastern District of Oklahoma, et al. C. A.
10th Cir. Certiorari denied. Reported below: 97 Fed. Appx. 287
(third judgment); 101 Fed. Appx. 773 (first judgment); 102 Fed.
Appx. 118 (second judgment).

No. 04–435. Murrell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 368 F. 3d 1283.

No. 04–437. Wyeth v. Smart et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 369 F. 3d 293.

No. 04–5029. Watkins v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 577 Pa. 194, 843 A. 2d 1203.

No. 04–5046. Hearn v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–5072. VanDelft v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 118 Wash. App. 1071.

No. 04–5109. Shaw v. Bennett et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 90 Fed. Appx. 76.

No. 04–5129. Morrow v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 367
F. 3d 309.

No. 04–5247. Harvey v. Nevada. C. A. 9th Cir. Certiorari
denied. Reported below: 89 Fed. Appx. 133.

No. 04–5392. Simmons v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 869 So. 2d 995.

No. 04–5429. Quince v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 360 F. 3d 1259.
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No. 04–5617. Bell v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–5852. Danks v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 32 Cal. 4th 269, 82 P. 3d 1249.

No. 04–5884. Allen v. Phillips, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–5942. Watson v. Adams, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 177.

No. 04–5944. Williamson v. Goord, Commissioner, New
York Department of Correctional Services. C. A. 2d Cir.
Certiorari denied.

No. 04–5958. Hotchkiss v. Clay Township. Ct. App. Mich.
Certiorari denied.

No. 04–5961. Williams v. Runnels, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 562.

No. 04–5972. Jackson v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 77 Fed. Appx. 504.

No. 04–5974. James v. Tennis. C. A. 9th Cir. Certiorari
denied.

No. 04–5975. Austin v. Superior Court of California,
San Diego County. Ct. App. Cal., 4th App. Dist., Div. 1. Cer-
tiorari denied.

No. 04–5977. Muwakkil v. Virginia et al. (two judgments).
Sup. Ct. Va. Certiorari denied.

No. 04–5979. Murray v. Town of Mansura, Louisiana,
et al. Sup. Ct. La. Certiorari denied. Reported below: 871
So. 2d 335.

No. 04–5980. Edwards v. Stringer et al. C. A. 10th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 663.

No. 04–5982. Jones v. Walker, Warden. Sup. Ct. Ga. Cer-
tiorari denied.
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No. 04–5984. Reid v. Good, Acting Superintendent, State
Correctional Institution at Pittsburgh, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–5995. Boose v. Johnson, Superintendent, State
Correctional Institution at Pine Grove, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–5998. Molina Lopez v. Arizona. Super. Ct. Ariz.,
County of Pima. Certiorari denied.

No. 04–6004. Nolen v. Tennis, Superintendent, State
Correctional Institution at Rockview. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 97.

No. 04–6005. Mejia v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 04–6007. Edwards v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 04–6008. Strong v. Illinois Vocational Rehabilita-
tion Program. C. A. 7th Cir. Certiorari denied.

No. 04–6009. Brown v. Dormire, Superintendent, Mis-
souri State Penitentiary. C. A. 8th Cir. Certiorari denied.

No. 04–6013. Blanco v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6029. Pittman v. Iowa. Ct. App. Iowa. Certiorari
denied. Reported below: 680 N. W. 2d 378.

No. 04–6035. Griffin v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 866 So. 2d 1.

No. 04–6037. Dorrough v. Cambra, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 28.

No. 04–6038. Ellibee v. Simmons et al. Ct. App. Kan.
Certiorari denied. Reported below: 32 Kan. App. 2d 519, 85 P.
3d 216.

No. 04–6043. Marshall v. Georgia. Ct. App. Ga. Certio-
rari denied. Reported below: 265 Ga. App. 556, 594 S. E. 2d 661.
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No. 04–6045. Schroeder v. Schriro, Director, Arizona
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 04–6047. Nickles v. O’Malley. C. A. 4th Cir. Certio-
rari denied. Reported below: 101 Fed. Appx. 421.

No. 04–6049. Timmons v. Manatt, Phelps & Phillips, LLP,
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 04–6054. Masi v. McCray, Superintendent, Gowanda
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–6055. Manning v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6063. Tucker v. Michigan Department of Correc-
tions et al. C. A. 6th Cir. Certiorari denied.

No. 04–6064. Wheeler v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–6065. Vaughn v. Bell, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6070. Fisher v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6074. McGhee v. Illinois. Sup. Ct. Ill. Certiorari
denied.

No. 04–6080. Mitchell v. Missouri. Ct. App. Mo., Western
Dist. Certiorari denied. Reported below: 128 S. W. 3d 518.

No. 04–6082. Ferri v. Pappert, Attorney General of
Pennsylvania. C. A. 3d Cir. Certiorari denied.

No. 04–6083. Brown v. United States District Court for
the Southern District of Texas. C. A. 5th Cir. Certiorari
denied.

No. 04–6084. Jackson v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 04–6086. Nelson v. Howerton, Warden. C. A. 11th
Cir. Certiorari denied. Reported below: 371 F. 3d 768.

No. 04–6089. Anderson v. Hatcher, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 100 Fed. Appx. 658.

No. 04–6091. Moody v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 888 So. 2d 532.

No. 04–6092. Miller v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 04–6098. Macon v. Hartford Police Department.
C. A. 2d Cir. Certiorari denied.

No. 04–6099. Arroyo v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6106. Elchahed v. City of Las Vegas, Nevada,
et al. C. A. 9th Cir. Certiorari denied.

No. 04–6108. Newton v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 371
F. 3d 250.

No. 04–6113. Smith v. United States District Court for
the District of Kansas. C. A. 10th Cir. Certiorari denied.

No. 04–6114. Smyre v. Young, Warden. Sup. Ct. Va. Cer-
tiorari denied.

No. 04–6117. Lotus v. Colorado. Dist. Ct. Colo., Teller
County. Certiorari denied.

No. 04–6118. Koster v. Ludwick, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6127. Graziano v. Cunningham, Superintendent,
Woodburne Correctional Facility. C. A. 2d Cir. Certiorari
denied. Reported below: 78 Fed. Appx. 162.

No. 04–6129. Grant v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 58 P. 3d 783 and 95 P. 3d 178.

No. 04–6137. Limehouse v. Steak & Ale Restaurant Corp.
et al. Sup. Ct. Del. Certiorari denied. Reported below: 850
A. 2d 302.
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No. 04–6140. Harrison v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 99 Fed. Appx. 771.

No. 04–6146. Perez v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6149. Burnett v. Ashcroft, Attorney General,
et al. C. A. 6th Cir. Certiorari denied.

No. 04–6150. Piper v. California. Ct. App. Cal., 4th App.
Dist., Div. 1. Certiorari denied.

No. 04–6151. Francois v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 104 Fed. Appx. 151.

No. 04–6153. Wilson v. Taylor. C. A. 5th Cir. Certiorari
denied. Reported below: 100 Fed. Appx. 282.

No. 04–6157. Pratt v. Belom et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 94 Fed. Appx. 969.

No. 04–6161. Cano v. California. Ct. App. Cal., 4th App.
Dist., Div. 2. Certiorari denied.

No. 04–6162. Candelaria v. Utah. Ct. App. Utah. Certio-
rari denied.

No. 04–6163. Brandon v. Good, Acting Superintendent,
State Correctional Institution at Pittsburgh, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–6172. Walker v. Vaughn, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6175. Smith v. Bruce, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 103 Fed. Appx. 342.

No. 04–6177. Mack v. New York. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied. Reported below: 4 App. Div.
3d 126, 771 N. Y. S. 2d 343.

No. 04–6184. Griffin et ux. v. Texas Department of Pro-
tective and Regulatory Services. Ct. App. Tex., 5th Dist.
Certiorari denied. Reported below: 113 S. W. 3d 605.
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No. 04–6211. Briscoe v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 102 Ohio St. 3d 1471, 809 N. E. 2d 1158.

No. 04–6216. Boulier v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 81 Conn. App. 824, 841
A. 2d 1217.

No. 04–6226. Mayers v. Sedgwick Claims Management
Services, Inc. C. A. 6th Cir. Certiorari denied. Reported
below: 101 Fed. Appx. 591.

No. 04–6237. Ellis v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied.

No. 04–6246. Strong v. McCuskey, Judge, United States
District Court for the Central District of Illinois.
C. A. 7th Cir. Certiorari denied.

No. 04–6248. Nailor v. United States et al. C. A. D. C.
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 2.

No. 04–6261. Hightower v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 04–6272. Pace v. United States. C. A. 9th Cir. Certio-
rari denied.

No. 04–6274. Williams v. Garcia et al. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 173.

No. 04–6281. Laney v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 379 Md. 522, 842 A. 2d 773.

No. 04–6287. Mack v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 161 N. C. App. 595, 589
S. E. 2d 168.

No. 04–6292. Arnold v. Town of Slaughter, Louisiana,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 100
Fed. Appx. 321.

No. 04–6306. Chayoon v. Reels et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 355 F. 3d 141.

No. 04–6313. Wendt v. Rainey, Judge, United States Dis-
trict Court for the Southern District of Texas, et al.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

967ORDERS

November 1, 2004543 U. S.

C. A. 5th Cir. Certiorari denied. Reported below: 98 Fed.
Appx. 303.

No. 04–6358. Henton v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 374 F. 3d 467.

No. 04–6362. Tavera-Perez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 102 Fed. Appx. 580.

No. 04–6363. Yekimoff v. United States. C. A. 2d Cir.
Certiorari denied.

No. 04–6371. Farris v. Suter, Clerk, Supreme Court of
the United States, et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 98 Fed. Appx. 10.

No. 04–6379. Limas-Hidrogo v. United States (Reported
below: 101 Fed. Appx. 516); Mendez-Lemos v. United States
(101 Fed. Appx. 466); Gallegos-Flores, aka Gutierrez-
Cabrera v. United States (101 Fed. Appx. 513); Hernandez-
Estala v. United States (101 Fed. Appx. 458); Mejia-
Cardenas v. United States (101 Fed. Appx. 511);
Saldana-Silva v. United States (101 Fed. Appx. 451);
Rodriguez-Flores, aka Millan-Flores v. United States
(101 Fed. Appx. 541); Martinez-Rios v. United States (101
Fed. Appx. 520); Ochoa-Cornejo v. United States (101 Fed.
Appx. 496); Blas-Lopez v. United States; Benavides-Davila
v. United States; Hernandez-Puga v. United States (101
Fed. Appx. 463); Solis-Luna, aka Reyna v. United States (101
Fed. Appx. 489); Briseno-Lemos v. United States; Rios-
Martinez v. United States; Sanchez-Rodriguez, aka Lopez-
Rodriguez v. United States (101 Fed. Appx. 491); Sanchez-
Loredo v. United States (101 Fed. Appx. 551); Recio-Rosas,
aka Rodriguez-Gonzalez v. United States (101 Fed. Appx.
490); and Flores-Julian v. United States (101 Fed. Appx. 500).
C. A. 5th Cir. Certiorari denied.

No. 04–6382. Cofield v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 154 Md. App. 695.

No. 04–6384. Martinez-Huitron v. United States;
Martinez-Sanchez v. United States; Mireles-Torres v.
United States; Orduna-Ochoa v. United States; Osorio De
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Keith, aka Keith, aka Gonzalez, aka Gonzalez de Gomez v.
United States; Ramos-Pena v. United States; Rojas-
Mondragon v. United States; Valdez-Ortiz v. United
States; and Zapata-Ibarra v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 455 (sixth
judgment), 457 (fourth judgment), 460 (eighth judgment), 462 (sev-
enth judgment), 497 (third judgment), 529 (second judgment), and
555 (fifth judgment).

No. 04–6385. Melgar-Arrazola v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 558.

No. 04–6387. Gensel v. Beard, Secretary, Pennsylvania
Department of Corrections, et al. C. A. 3d Cir. Certio-
rari denied.

No. 04–6392. Marina v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04– 6396. Guzman-Ramirez v. United States;
Navarro-Perez v. United States; Baires-Abarca v. United
States; Hernandez-Juarez v. United States; and Mendez-
Madrid v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 101 Fed. Appx. 534 (third judgment), 548 (second
judgment), and 976 (fifth judgment); 106 Fed. Appx. 291 (fourth
judgment).

No. 04–6397. Gonzales-Velasquez v. United States;
Damian-Garcia v. United States; Oliva-Banegas v. United
States; Gonzalez-Jimenez v. United States; Aguilera-
Guerrero, aka Rangel v. United States; Banegas-Sanchez
v. United States; and Rangel-Rendon v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 101 Fed.
Appx. 465 (second judgment) and 546 (fifth judgment); 102 Fed.
Appx. 851 (first judgment); 104 Fed. Appx. 1000 (third judgment);
105 Fed. Appx. 637 (seventh judgment); 108 Fed. Appx. 879
(fourth judgment) and 880 (sixth judgment).

No. 04–6398. Galindo v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 637.

No. 04–6401. Sabetta v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 373 F. 3d 75.

No. 04–6402. Reed v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 519.
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No. 04–6405. Strong v. Baker, Judge, United States Dis-
trict Court for the Northern District of Illinois. C. A.
7th Cir. Certiorari denied.

No. 04–6410. Brooks v. Smith, Superintendent, Caswell
Correctional Center. C. A. 4th Cir. Certiorari denied. Re-
ported below: 100 Fed. Appx. 936.

No. 04–6411. Thomas v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 507.

No. 04–6412. Bloomquist v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 893.

No. 04–6415. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–6417. Gutierrez v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 172.

No. 04–6418. Gillaum v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 372 F. 3d 848.

No. 04–6420. Gaines v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 859 A. 2d 651.

No. 04–6422. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–6424. Garcia-Martinez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 459.

No. 04–6425. Farmer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 418.

No. 04–6427. Chavira-Cruz v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 952.

No. 04–6429. Campbell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 465.

No. 04–6433. Long v. Connecticut. Sup. Ct. Conn. Certio-
rari denied. Reported below: 268 Conn. 508, 847 A. 2d 862.

No. 04–6435. Anderson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 390.
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No. 04–6437. Reid v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–6440. Reed v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied.

No. 04–6443. Gunter v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 527.

No. 04–6445. Daniel v. United States et al. C. A. 11th
Cir. Certiorari denied.

No. 04–6447. Cortez-Vasquez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 544.

No. 04–6448. Demjanjuk v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 367 F. 3d 623.

No. 04–6452. Anthes v. United States et al. C. A. 9th
Cir. Certiorari denied.

No. 04–6457. Villalba-Lopez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 251.

No. 04–6458. Wright v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 733.

No. 04–6459. Woodworth v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–6460. Watson v. United States. Ct. App. D. C.
Certiorari denied.

No. 04–6463. Nolan v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 152.

No. 04–6464. Ponder v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–6466. Bolzer v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 367 F. 3d 1032.

No. 04–6467. Crippen v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 371 F. 3d 842.

No. 04–6473. Ramos-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 721.
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No. 04–6474. Smith v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 372.

No. 04–6475. Saucedo-Vasquez, aka Bello v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 102
Fed. Appx. 389.

No. 04–6476. Lozano Rivas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 498.

No. 04–6479. Ward v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 665.

No. 04–6481. Arano-Lara v. United States (Reported
below: 101 Fed. Appx. 453); Chavez-Muniz v. United States
(101 Fed. Appx. 474); Escalante-Alonzo v. United States (101
Fed. Appx. 524); Garcia-Rios v. United States (101 Fed. Appx.
485); Gonzalez-Avila v. United States; Huerta-Pimental,
aka Huerta v. United States (101 Fed. Appx. 508); Miranda-
Barrera v. United States (101 Fed. Appx. 505); Montelongo-
Chavez v. United States (101 Fed. Appx. 506); Ruiz-Ruiz, aka
Bauelos-Garcia, aka Banuelos-Garcia v. United States (101
Fed. Appx. 471); and Tiscareno-Ruelas v. United States (101
Fed. Appx. 477). C. A. 5th Cir. Certiorari denied.

No. 04–6483. Pulido v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 446.

No. 04–6485. Skinner, aka Willis, aka Sharp v. United
States. C. A. 5th Cir. Certiorari denied.

No. 04–6488. Olivas-Quiroz, aka Quiroz-Olivas v. United
States; and Petroni-Adame v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 553 (first
judgment).

No. 04–6492. Buitron-Garcia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 533.

No. 04–6494. Mendoza-Morales v. United States. C. A.
9th Cir. Certiorari denied.

No. 04–6495. Medrano-Jasso v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 518.
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No. 04–6496. Aguilar-Alarcon v. United States. C. A.
5th Cir. Certiorari denied.

No. 04–6497. Rodriguez-Horta v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 895.

No. 04–6501. Lozoya v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 472.

No. 04–6504. Muhammad v. Lamanna, Warden. C. A. 3d
Cir. Certiorari denied.

No. 04–6508. Vasquez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 478.

No. 04–6509. Boxley v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 373 F. 3d 759.

No. 04–6510. Madden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 331.

No. 04–6511. Jamerson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 965.

No. 04–6512. Camarillo-Velasquez, aka Galvez, aka Si-
erra, aka Candelario Galves, aka Gamez, aka Galves, aka
Camarillo, aka Guerra v. United States (Reported below:
101 Fed. Appx. 495); Cardona-Mendez v. United States (101
Fed. Appx. 530); Delgado-Balderas v. United States (101
Fed. Appx. 531); Escobedo-Soltero v. United States ;
Lucero-Estrada v. United States (101 Fed. Appx. 537);
Medina-Martinez v. United States (101 Fed. Appx. 484);
Montoya-Nava v. United States; Munoz-Morquecho, aka
Munoz, aka Morquecho, aka Contreras, aka Estrada Con-
treras, aka Morquecho Munoz, aka Munos, aka Estrada v.
United States; Nava-Virrueta, aka Nava v. United States
(101 Fed. Appx. 526); Rodriguez-Pena v. United States (101
Fed. Appx. 554); Salazar-Armendariz v. United States;
Varela-Rodriguez v. United States (101 Fed. Appx. 494); and
Velasquez-Rodriguez v. United States (101 Fed. Appx. 556).
C. A. 5th Cir. Certiorari denied.

No. 04–6513. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied.
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No. 04–6514. El-Amin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 780.

No. 04–6515. Castro v. Romine, Warden, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 85 Fed. Appx. 869.

No. 04–6516. James v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 588.

No. 04–6517. Murphy v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 04–6518. Ahmed, aka Shah v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 773.

No. 04–6519. King v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 04–6525. Olivar-Verdin v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 103 Fed. Appx. 230.

No. 04–6531. Nava v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 942.

No. 04–6533. Ochoa v. United States. C. A. 10th Cir. Cer-
tiorari denied.

No. 04–6535. Dadi v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 04–6537. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 13.

No. 04–6538. Cayton v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 87 Fed. Appx. 896.

No. 04–6541. Dibble v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 593.

No. 04–6542. Culotta v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 881.

No. 04–6546. West v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 103 Fed. Appx. 460.

No. 04–6547. Wolff v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 778.
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No. 04–6549. Rivera v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6551. Spears v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 80 Fed. Appx. 806.

No. 04–6555. Spotts v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 937.

No. 04–6560. Mitchell v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 365 F. 3d 215.

No. 04–6563. Kellum v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 372 F. 3d 1141.

No. 04–6575. Gomes v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 42.

No. 04–6576. Haynes v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 372 F. 3d 1164.

No. 04–6580. Gonzalez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 966.

No. 04–6581. Herrera-Matos v. United States. C. A. 11th
Cir. Certiorari denied.

No. 04–6582. Ginez-Perez v. United States (Reported
below: 101 Fed. Appx. 564); Dominguez v. United States (101
Fed. Appx. 458); Moreno-Perez v. United States (101 Fed.
Appx. 563); Villalba-Flores v. United States (101 Fed. Appx.
492); Ayala-Castanon v. United States (101 Fed. Appx. 560);
Gutierrez-Salazar v. United States (101 Fed. Appx. 464);
Ruiz-Simental v. United States (101 Fed. Appx. 559); Garcia
v. United States (101 Fed. Appx. 483); Perea-De Jara v.
United States (101 Fed. Appx. 509); Candanoza-Ruiz v.
United States (101 Fed. Appx. 481); Hernandez-Acosta, aka
Jimenez-Acosta v. United States (101 Fed. Appx. 523); Gonza-
lez v. United States (101 Fed. Appx. 985); Acosta-Hernandez
v. United States (101 Fed. Appx. 521); Chavez-Guido v.
United States (101 Fed. Appx. 461); Valle-Rivera v. United
States (101 Fed. Appx. 538); Flores-Cortez v. United States;
Sanchez-Garcia v. United States; Cantu-Quintero v.
United States; Martinez-Pena v. United States (101 Fed.
Appx. 545); Aguilar Arreola v. United States (101 Fed.
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Appx. 543); Gomez-Hernandez v. United States (101 Fed.
Appx. 542); Sotelo-Moreno, aka Sotelo, aka Gonzalez-
Murrieta v. United States (101 Fed. Appx. 550); Romero-
Martinez v. United States (101 Fed. Appx. 504); Alvarado-
Ramirez v. United States (101 Fed. Appx. 501); Chavez-Trejo
v. United States (101 Fed. Appx. 535); and Villa-Hernandez,
aka Villareal-Cordova v. United States (101 Fed. Appx.
488). C. A. 5th Cir. Certiorari denied.

No. 04–6584. Stokes, aka Muhammed v. United States Pa-
role Commission. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 374 F. 3d 1235.

No. 04–6586. Portillo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 363 F. 3d 1161.

No. 04–6602. Marranca v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 179.

No. 04–6603. Amaya v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 76.

No. 04–6607. Swartz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 237.

No. 04–6608. Samuels v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 869.

No. 04–6610. Robinson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 47.

No. 04–6619. Chavez v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6620. Doe v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 365 F. 3d 150.

No. 04–6622. Carrizales v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 628.

No. 04–6623. Escandon-Figueroa v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 96 Fed. Appx. 560.

No. 04–6624. Bugg v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 105 Fed. Appx. 25.
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No. 04–6631. Lopez-Cardenas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 375.

No. 04–6632. County v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 377 F. 3d 486.

No. 04–6636. Martinez-Legarda v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 102 Fed. Appx.
652.

No. 04–6645. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 334.

No. 04–6646. Mason v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–87. Koyo Seiko Co., Ltd., et al. v. United States.
C. A. Fed. Cir. Motion of Government of Japan for leave to file
a brief as amicus curiae granted. Certiorari denied. Reported
below: 354 F. 3d 1334.

No. 04–101. Beard, Secretary, Pennsylvania Depart-
ment of Corrections, et al. v. Holloway. C. A. 3d Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 355 F. 3d 707.

No. 04–237. Irvin, Individually and on Behalf of Her
Minor Child, Irvin, et al. v. Hydrochem Inc. et al. C. A.
5th Cir. Certiorari denied. Justice Breyer took no part in
the consideration or decision of this petition. Reported below:
367 F. 3d 473.

No. 04–6449. Meador v. United States et al. C. A. 6th
Cir. Certiorari before judgment denied.

Rehearing Denied
No. 03–1402. Satre-Buisson v. Ashcroft, Attorney Gen-

eral, 541 U. S. 1086. Petition for rehearing denied.

No. 03–22. Trout et al. v. Johnson, Acting Secretary of
the Navy, et al., 540 U. S. 981. Motion for leave to file petition
for rehearing denied.

November 8, 2004

Certiorari Granted—Vacated and Remanded
No. 04–46. Watt v. Washington. Ct. App. Wash. Certio-

rari granted, judgment vacated, and case remanded for further
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consideration in light of Crawford v. Washington, 541 U. S. 36
(2004). Reported below: 117 Wash. App. 1089.

Miscellaneous Orders

No. 04M16. Carter v. United States. Motion to direct the
Clerk to file petition for writ of certiorari out of time denied.

No. D–2377. In re Disbarment of Vinyard. Disbarment
entered. [For earlier order herein, see 542 U. S. 956.]

No. D–2385. In re Discipline of Mason. Reynold N.
Mason, of Brooklyn, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2386. In re Discipline of McGowan. Edward Mi-
chael McGowan, of Maspeth, N. Y., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. 03–287. Wilkinson, Director, Ohio Department of
Rehabilitation and Correction, et al. v. Dotson et al.
C. A. 6th Cir. [Certiorari granted, 541 U. S. 935.] Motion of
respondents for divided argument granted.

No. 03–1164. Veneman, Secretary of Agriculture, et al.
v. Livestock Marketing Assn. et al.; and

No. 03–1165. Nebraska Cattlemen, Inc., et al. v. Live-
stock Marketing Assn. et al. C. A. 8th Cir. [Certiorari
granted, 541 U. S. 1062.] Motion of the Acting Solicitor General
for divided argument granted.

No. 03–1454. Ashcroft, Attorney General, et al. v.
Raich et al. C. A. 9th Cir. [Certiorari granted, 542 U. S. 936.]
Motion of Drug Watch International for leave to file a brief as
amicus curiae denied.

No. 03–9560. Howell, aka Cox v. Mississippi. Sup. Ct.
Miss. [Certiorari granted, 542 U. S. 936.] Motion to appoint
William Odum Richardson as counsel for petitioner granted. Wil-
liam Odum Richardson, Esq., of Fayetteville, N. C., is appointed
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to serve as counsel for petitioner in this case. Motion to appoint
Andre de Gruy as counsel for petitioner denied.

No. 04–5173. Wright v. United States. C. A. 3d Cir. Mo-
tion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 806] denied.

No. 04–6787. In re Steele; and
No. 04–6806. In re Woodberry. Petitions for writs of ha-

beas corpus denied.

No. 04–5996. In re Casiano;
No. 04–6423. In re Norman; and
No. 04–6658. In re Walker. Petitions for writs of manda-

mus denied.

No. 04–311. In re Research Air, Inc., et al.; and
No. 04–6170. In re Scruggs. Petitions for writs of manda-

mus and/or prohibition denied.

Certiorari Denied

No. 03–1655. Lewis, as Parent and Guardian of Lewis,
et al. v. United States et al. C. A. 11th Cir. Certiorari
denied. Reported below: 88 Fed. Appx. 384.

No. 03–10620. Nelson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 347 F. 3d 701.

No. 03–10964. Frye v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied.

No. 04–157. Reeves v. Furnes. C. A. 11th Cir. Certiorari
denied. Reported below: 362 F. 3d 702.

No. 04–174. Joyce et al. v. East Tennessee Natural Gas
Co.; and

No. 04–221. Goforth et al. v. East Tennessee Natural
Gas Co. C. A. 4th Cir. Certiorari denied. Reported below:
361 F. 3d 808.

No. 04–175. Muntaqim, aka Bottom v. Coombe et al. C. A.
2d Cir. Certiorari denied. Reported below: 366 F. 3d 102.

No. 04–183. Iacaboni v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 363 F. 3d 1.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

979ORDERS

November 8, 2004543 U. S.

No. 04–312. American Chiropractic Assn., Inc., et al. v.
Trigon Healthcare, Inc., et al. C. A. 4th Cir. Certiorari
denied. Reported below: 367 F. 3d 212.

No. 04–313. Portland Public Schools, Multnomah
School District No. 1, et al. v. Settlegoode. C. A. 9th Cir.
Certiorari denied. Reported below: 371 F. 3d 503.

No. 04–315. Wilfert Brothers Realty Co. et al. v. Mas-
sachusetts Commission Against Discrimination et al. Sup.
Jud. Ct. Mass. Certiorari denied. Reported below: 441 Mass.
549, 808 N. E. 2d 205.

No. 04–316. UMS Generali Marine S. p. A., fka Unione
Mediterranea di Sicurta v. Adams et al. C. A. 5th Cir.
Certiorari denied. Reported below: 364 F. 3d 646.

No. 04–325. Brackman v. Indiana et al. C. A. 7th Cir.
Certiorari denied. Reported below: 93 Fed. Appx. 989.

No. 04–342. Kinder v. Missouri. Ct. App. Mo., Western
Dist. Certiorari denied. Reported below: 129 S. W. 3d 5.

No. 04–343. Rios-De Aguayo v. Ashcroft, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied.

No. 04–360. Hernandez-Galicia et al. v. Ashcroft, At-
torney General. C. A. 9th Cir. Certiorari denied. Reported
below: 94 Fed. Appx. 631.

No. 04–415. Latimer v. Burt, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 427.

No. 04–455. Morse v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 430.

No. 04–5440. Beaudoin v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 362 F. 3d 60.

No. 04–5584. Newton v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 354 F. 3d 776.

No. 04–5681. Benefiel v. Davis, Superintendent, Indiana
State Prison. C. A. 7th Cir. Certiorari denied. Reported
below: 357 F. 3d 655.
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No. 04–5686. Phillips v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 356 F. 3d 1086 and 87 Fed.
Appx. 650.

No. 04–6110. Moreno v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 04–6166. Reed v. Florida et al. Sup. Ct. Fla. Certio-
rari denied. Reported below: 875 So. 2d 415.

No. 04–6168. Rodriguez v. Gailor et al. C. A. 2d Cir.
Certiorari denied.

No. 04–6169. Rios v. Woodford, Director, California De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 102 Fed. Appx. 582.

No. 04–6174. Woodman v. Knowles, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6178. Johnson v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 04–6182. Charles v. Frank, Secretary, Wisconsin De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 101 Fed. Appx. 634.

No. 04–6183. Searles v. Board of Education of the City
of Chicago, Illinois, et al. C. A. 7th Cir. Certiorari denied.

No. 04–6191. Rojas v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6194. Myers v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 359 S. C. 40, 596 S. E. 2d 488.

No. 04–6212. Barber v. Ohio. Ct. App. Ohio, Fairfield
County. Certiorari denied.

No. 04–6236. Purtle v. Knowles, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 169.

No. 04–6239. Doran-Bey v. Bruce, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 105 Fed. Appx.
220.
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No. 04–6240. Crane v. Albertelli. Ct. App. Ga. Certio-
rari denied. Reported below: 264 Ga. App. 910, 592 S. E. 2d 684.

No. 04–6259. Hodge et vir v. United States Post Office,
Lexington Park, Maryland, et al. C. A. D. C. Cir. Certio-
rari denied.

No. 04–6277. Williams v. Harvey, Attorney General of
New Jersey. C. A. 3d Cir. Certiorari denied.

No. 04–6288. Jendrzejewski v. LaVigne, Warden. C. A.
6th Cir. Certiorari denied.

No. 04–6289. Kasemyan v. Ashcroft, Attorney General.
C. A. 9th Cir. Certiorari denied.

No. 04–6301. Nickerson v. Potter, Postmaster General.
C. A. 6th Cir. Certiorari denied. Reported below: 102 Fed.
Appx. 936.

No. 04–6305. Donaldson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 86 Fed. Appx. 902.

No. 04–6309. Eads v. Indiana. Ct. App. Ind. Certiorari de-
nied. Reported below: 799 N. E. 2d 1208.

No. 04–6321. Anderson v. Turner Entertainment Net-
works, Inc. C. A. 11th Cir. Certiorari denied. Reported
below: 104 Fed. Appx. 152.

No. 04–6334. Drabovskiy v. Kentucky Board of Medical
Licensure. Ct. App. Ky. Certiorari denied.

No. 04–6360. Tiatia v. Adams, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6374. McBride v. Brown, Acting Warden. C. A.
9th Cir. Certiorari denied. Reported below: 100 Fed. Appx. 636.

No. 04–6383. Manypenny v. Minnesota. Sup. Ct. Minn.
Certiorari denied. Reported below: 682 N. W. 2d 143.

No. 04–6399. Nelson v. Hamilton et al. C. A. 4th Cir.
Certiorari denied. Reported below: 87 Fed. Appx. 897.

No. 04–6414. Koger v. Kaplan, Inc., et al. C. A. 3d Cir.
Certiorari denied.
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No. 04–6468. Drevdahl v. Hall, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6469. Calderon v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 82 Conn. App. 315, 844
A. 2d 866.

No. 04–6522. Daniels v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 278 Kan. 53, 91 P. 3d 1147.

No. 04–6523. Milton v. Farwell, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6626. Robredo v. Palisades Medical Center, New
York Presbyterian Healthcare System. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 463.

No. 04–6637. Armstrong v. Morgan, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 372 F. 3d 778.

No. 04–6649. Pedraza v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 314.

No. 04–6650. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–6653. Couch v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 94 Fed. Appx. 373.

No. 04–6657. Andrews v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 894.

No. 04–6660. Wright v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 917.

No. 04–6664. Correa, aka Alvarez v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 362 F. 3d
1306.

No. 04–6665. Evans v. United States Attorney et al.
C. A. 6th Cir. Certiorari denied.

No. 04–6672. Morrison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 939.

No. 04–6680. Norie v. United States. C. A. 11th Cir. Cer-
tiorari denied.
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No. 04–6686. Garcia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 780.

No. 04–6691. Haff v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 04–6694. Rogers v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–6699. Galvez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 425.

No. 04–6704. Gaughan v. Federal Bureau of Prisons
et al. C. A. 7th Cir. Certiorari denied.

No. 04–6705. Ailsworth v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–6706. Hodge v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6707. Yuk Rung Tsang v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 318.

No. 04–6709. Terry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 366 F. 3d 312.

No. 04–6712. Taylor v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–6716. Hernandez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 931.

No. 04–6718. Gonzales v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–6724. Perez v. Hastings, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–6728. Dorman v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 228.

No. 04–6729. Dominguez-Gonzales v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 102 Fed.
Appx. 429.

No. 04–6746. Braslau v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 417.
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No. 03–1597. Locke, Governor of Washington, et al. v.
Farrakhan et al. C. A. 9th Cir. Motion of Thomas Johnson
et al. for leave to file a brief as amici curiae granted. Certiorari
denied. Reported below: 338 F. 3d 1009.

No. 04–242. Emmerman et vir v. City of Highland Park,
Illinois, et al. App. Ct. Ill., 2d Dist. Motion of National As-
sociation of Home Builders for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 344 Ill.
App. 3d 259, 799 N. E. 2d 781.

No. 04–330. Larimer v. International Business Machines
Corp. C. A. 7th Cir. Certiorari denied. Justice Breyer took
no part in the consideration or decision of this petition. Reported
below: 370 F. 3d 698.

Rehearing Denied

No. 03–10106. Atamian v. Hawk et al., ante, p. 825;
No. 03–10373. In re Cole, ante, p. 808;
No. 03–10678. Beaton-Paez v. United States, ante, p. 844;
No. 03–10683. In Soo Chun v. Bush, President of the

United States, et al., ante, p. 844;
No. 03–11006. Kirkham, aka Ro v. United States, ante,

p. 863; and
No. 04–5159. Higgins v. Bureau of Customs et al., ante,

p. 885. Petitions for rehearing denied.

November 9, 2004

Dismissal Under Rule 46

No. 04–93. Poeppel v. Hartford Insurance Co. C. A. 4th
Cir. Certiorari dismissed under this Court’s Rule 46.1. Re-
ported below: 87 Fed. Appx. 885.

November 10, 2004

Dismissal Under Rule 46

No. 04–462. Board of Education of the Wappingers
Falls Central School District et al. v. Abrahamson et al.
C. A. 2d Cir. Certiorari dismissed under this Court’s Rule 46.
Reported below: 374 F. 3d 66.
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Certiorari Granted—Vacated and Remanded

No. 02–813. Green Fire & Marine Insurance Co., Ltd.,
fka Kukje Hwajae Insurance Co., Ltd. v. M/V HYUNDAI
LIBERTY. C. A. 9th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Norfolk Southern R. Co. v. James N. Kirby, Pty Ltd., ante, p. 14.
Reported below: 294 F. 3d 1171.

No. 04–5876. Abul-Kabir, fka Cole v. Dretke, Director,
Texas Department of Criminal Justice, Correctional In-
stitutions Division. C. A. 5th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in
light of Tennard v. Dretke, 542 U. S. 274 (2004). Reported below:
99 Fed. Appx. 523.

Certiorari Granted—Reversed and Remanded. (See No. 04–
5323, ante, p. 37.)

Certiorari Dismissed

No. 04–6290. Levy v. Fairfax County, Virginia, et al.
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.

Miscellaneous Orders

No. 04A259. Graves v. Ashcroft, Attorney General,
et al. C. A. 9th Cir. Application for stay, addressed to The
Chief Justice and referred to the Court, denied.

No. 04M17. Jackson v. Ametek, Inc. /Haveg Division;
No. 04M18. Crosby, Secretary, Florida Department of

Corrections v. Davis;
No. 04M19. Stankewitz v. Brown, Acting Warden;
No. 04M20. Henderson v. Tennessee; and
No. 04M21. Erickson v. Watertown Health Department

et al. Motions to direct the Clerk to file petitions for writs of
certiorari out of time denied.

No. 03–1294. Hall v. United States. C. A. 11th Cir. [Cer-
tiorari granted, 542 U. S. 918.] Motion of petitioner for appoint-
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ment of counsel granted. Sharon Samek, Esq., of Tampa, Fla., is
appointed to serve as counsel for petitioner in this case.

No. 03–8661. Smith v. Massachusetts. App. Ct. Mass.
[Certiorari granted, 542 U. S. 903.] Motion of the Acting Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 04–5154. Ortloff v. United States. C. A. 5th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 803] denied.

No. 04–6297. Jevtic v. Liberty Mutual Insurance Co.
Sup. Ct. N. Y., Erie County; and

No. 04–6314. In re Taha. Motions of petitioners for leave to
proceed in forma pauperis denied. Petitioners are allowed until
December 6, 2004, within which to pay the docketing fee required
by Rule 38(a) and to submit petitions in compliance with Rule
33.1 of the Rules of this Court.

No. 04–6869. In re Smith. Petition for writ of habeas cor-
pus denied.

No. 03–10574. In re Shemonsky;
No. 03–10857. In re Shemonsky;
No. 04–346. In re Grace et al.; and
No. 04–6318. In re Anderson. Petitions for writs of manda-

mus denied.

Certiorari Denied

No. 03–1581. Knight-Ridder, Inc. v. Capital Factors,
Inc.; and

No. 03–1583. Handleman Co. v. Capital Factors, Inc.,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 359
F. 3d 866.

No. 03–8968. Venegas-Ornelas v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 348 F. 3d 1273.

No. 03–9345. Owen v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 862 So. 2d 687.

No. 04–107. Cibao Meat Products v. National Labor Re-
lations Board. C. A. 2d Cir. Certiorari denied. Reported
below: 84 Fed. Appx. 155.
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No. 04–113. Loulou v. Ashcroft, Attorney General.
C. A. 8th Cir. Certiorari denied. Reported below: 354 F. 3d 706.

No. 04–184. C. M. C. v. G. A. L. et ux. Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 88 P. 3d 599.

No. 04–323. Giddings v. Northern Telecom, Inc., et al.
Ct. App. Colo. Certiorari denied.

No. 04–327. SSA Gulf, Inc., fka SSA Gulf Terminals, Inc.
v. United States District Court for the Eastern District
of Louisiana. C. A. 5th Cir. Certiorari denied.

No. 04–328. Turner et al. v. Cook et al. C. A. 9th Cir.
Certiorari denied. Reported below: 362 F. 3d 1219.

No. 04–329. Tally et al. v. Edmondson, Attorney Gen-
eral of Oklahoma, et al. Sup. Ct. Okla. Certiorari denied.
Reported below: 91 P. 3d 605.

No. 04–345. Donahue v. City of Boston, Massachusetts,
et al. C. A. 1st Cir. Certiorari denied. Reported below: 371
F. 3d 7.

No. 04–347. Herero People’s Reparation Corp. et al. v.
Deutsche Bank, A. G., et al. C. A. D. C. Cir. Certiorari
denied. Reported below: 370 F. 3d 1192.

No. 04–349. Gass et al. v. Allegheny County, Pennsylva-
nia, et al. C. A. 3d Cir. Certiorari denied. Reported below:
371 F. 3d 134.

No. 04–351. Lacy et al. v. CSX Transportation, Inc. Cir.
Ct. Kanawha County, W. Va. Certiorari denied.

No. 04–355. Jou v. First Insurance Company of Hawaii,
Ltd. Sup. Ct. Haw. Certiorari denied.

No. 04–361. Clissuras et al. v. City University of New
York et al. C. A. 2d Cir. Certiorari denied. Reported below:
359 F. 3d 79 and 90 Fed. Appx. 566.

No. 04–382. Shaieb v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 04–388. Washburn v. Department of Justice et al.
C. A. 10th Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 328.
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No. 04–395. Chippewa Trading Co. v. Cox, Attorney Gen-
eral of Michigan, et al. C. A. 6th Cir. Certiorari denied.
Reported below: 365 F. 3d 538.

No. 04–399. Ittella Foods, Inc. v. Zurich Insurance Co.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 98
Fed. Appx. 689.

No. 04–404. Herman et al. v. Ashcroft, Attorney Gen-
eral. C. A. 6th Cir. Certiorari denied. Reported below: 102
Fed. Appx. 474.

No. 04–412. Cuyler, Special Administrator of the Es-
tate of Cuyler, Deceased v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 362 F. 3d 949.

No. 04–418. Gary S. et ux., Individually and on Behalf
of Their Son, Andrew S. v. Manchester School District.
C. A. 1st Cir. Certiorari denied. Reported below: 374 F. 3d 15.

No. 04–419. Southern v. Powell, Secretary of State.
C. A. D. C. Cir. Certiorari denied.

No. 04–443. Draper v. Reynolds. C. A. 11th Cir. Certio-
rari denied. Reported below: 369 F. 3d 1270.

No. 04–458. Marshall v. Bowles, Judge. C. A. 6th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 283.

No. 04–497. DeJohn v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 368 F. 3d 533.

No. 04–512. Krouse v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 370 F. 3d 965 and 100 Fed.
Appx. 668.

No. 04–513. Ng, aka Eng v. United States. C. A. 6th Cir.
Certiorari denied.

No. 04–533. Kolosky v. Fairview University Medical
Center. C. A. 8th Cir. Certiorari denied. Reported below: 97
Fed. Appx. 64.

No. 04–5593. Smith v. New York. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied. Reported below: 6 App. Div.
3d 338, 775 N. Y. S. 2d 148.
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No. 04–5689. Rios-Cruz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 376 F. 3d 303 and 98 Fed.
Appx. 322.

No. 04–6195. Bagwell v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
372 F. 3d 748.

No. 04–6197. Chi v. Texas. Ct. Crim. App. Tex. Certiorari
denied.

No. 04–6203. Brennan v. Wall, Director, Rhode Island
Department of Corrections, et al. C. A. 1st Cir. Certio-
rari denied.

No. 04–6204. McKenzie v. Jones, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 362.

No. 04–6207. Miller v. Trawick et al. C. A. 11th Cir.
Certiorari denied.

No. 04–6208. Spottsville v. Terry, Warden. C. A. 11th
Cir. Certiorari denied.

No. 04–6210. Sanders v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6213. Royster v. Senkowski, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–6214. Shaw v. Workman, Warden. C. A. 10th Cir.
Certiorari denied.

No. 04–6215. Reid v. Early, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6222. Bonilla v. Hurley, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 370 F. 3d 494.

No. 04–6227. Washington v. Brown, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 105 Fed. Appx. 165.

No. 04–6231. Barron v. Sheedy, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 89 Fed. Appx. 416.
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No. 04–6232. Creveling v. Mohave County, Arizona,
et al. C. A. 9th Cir. Certiorari denied.

No. 04–6233. Newbury v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 135 S. W. 3d 22.

No. 04–6241. Murray v. Perlow. C. A. 1st Cir. Certiorari
denied. Reported below: 96 Fed. Appx. 5.

No. 04–6244. Morrill v. Johns Hopkins University. Ct.
Sp. App. Md. Certiorari denied. Reported below: 154 Md. App.
697 and 699.

No. 04–6250. Martin v. Workman, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 04–6251. Larrimore v. Ozmint, Director, South Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 197.

No. 04–6253. Phillips v. Lansing School District et al.
C. A. 6th Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 570.

No. 04–6254. Elrod v. Supreme Court of Michigan et al.
C. A. 6th Cir. Certiorari denied. Reported below: 104 Fed.
Appx. 506.

No. 04–6255. Davis v. Jackson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6262. Haley v. Galloway et al. C. A. 8th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 379.

No. 04–6267. Perez Guzman v. Rossello Gonzalez et al.
Sup. Ct. P. R. Certiorari denied.

No. 04–6268. Lacking v. United States District Court
for the Southern District of Mississippi. C. A. 5th Cir.
Certiorari denied.

No. 04–6269. Longworth v. Lane, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6270. Williams v. Dahm, Warden. C. A. 8th Cir.
Certiorari denied.
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No. 04–6271. Ward v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 04–6275. Walker v. Family Independence Agency.
Ct. App. Mich. Certiorari denied.

No. 04–6283. Missouri ex rel. Tompras et al. v. Board of
Election Commissioners of St. Louis County et al. Sup.
Ct. Mo. Certiorari denied. Reported below: 136 S. W. 3d 65.

No. 04–6291. R. M. v. Riverside County Department of
Public Social Services. Ct. App. Cal., 4th App. Dist., Div. 2.
Certiorari denied.

No. 04–6293. Murphy v. Missouri Department of Correc-
tions et al. C. A. 8th Cir. Certiorari denied. Reported
below: 372 F. 3d 979.

No. 04–6294. Powell v. Scott, Administrator, Southwest-
ern Regional Jail. Cir. Ct. Wetzel County, W. Va. Certio-
rari denied.

No. 04–6296. Lewis v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6303. Svanholm v. Montgomery County, Mary-
land, et al. Ct. Sp. App. Md. Certiorari denied. Reported
below: 150 Md. App. 708 and 710.

No. 04–6304. DeBlase v. Klem, Superintendent, State
Correctional Institution at Mahanoy, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–6308. Scales v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6311. Dominguez v. Giurbino, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6325. White v. Morgan, Superintendent, Wash-
ington State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 370 F. 3d 1002.

No. 04–6332. Koehl v. Senkowski, Superintendent, Clin-
ton Correctional Facility. C. A. 2d Cir. Certiorari denied.
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No. 04–6333. Martin v. Carey, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 900.

No. 04–6431. Brown v. Missouri Board of Probation and
Parole. C. A. 8th Cir. Certiorari denied.

No. 04–6450. Joy v. Hall, Warden. C. A. 9th Cir. Certio-
rari denied.

No. 04–6498. Smith v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 162 N. C. App. 723, 592
S. E. 2d 294.

No. 04–6502. Johnson v. California. Ct. App. Cal., 4th
App. Dist., Div. 1. Certiorari denied.

No. 04–6520. Jackson v. McDaniel, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6527. Russell v. Ashcroft, Attorney General.
C. A. 11th Cir. Certiorari denied. Reported below: 107 Fed.
Appx. 183.

No. 04–6558. Bryson et al. v. Johnston, Judge, Superior
Court of North Carolina, Mecklenburg County, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 101 Fed.
Appx. 417.

No. 04–6595. Hullum v. Dennehy, Commissioner, Massa-
chusetts Department of Correction. C. A. 1st Cir. Certio-
rari denied. Reported below: 105 Fed. Appx. 278.

No. 04–6601. Mauwee v. Helling, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6606. Al-Amin v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 278 Ga. 74, 597 S. E. 2d 332.

No. 04–6611. Verduzco v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 373 F. 3d 1022.

No. 04–6720. Hargrove v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–6737. Mitchell, aka Greene v. United States.
C. A. 10th Cir. Certiorari denied. Reported below: 106 Fed.
Appx. 5.
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No. 04–6741. Schnupp, aka Lyle v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 368 F. 3d 331.

No. 04–6744. Serrano-Luviano v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 112 Fed. Appx. 1.

No. 04–6748. Wooten v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 377 F. 3d 1134.

No. 04–6751. Burbage v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 365 F. 3d 1174.

No. 04–6753. Diller v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6759. Stubbs v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 471.

No. 04–6769. Burrell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 384 F. 3d 22.

No. 04–6770. Petrucelli v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 355.

No. 04–6772. Wynn v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 325.

No. 04–6773. Wade v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 2.

No. 04–6776. Mathis v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 666.

No. 04–6783. Medina-Roman v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 376 F. 3d 1.

No. 04–6800. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 926.

No. 04–6801. Hall v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 71 Fed. Appx. 985.

No. 04–6812. Payne v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 213.

No. 04–6815. Spencer v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 374 F. 3d 321.
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No. 04–6816. Chen v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 378 F. 3d 151.

No. 04–6818. Richburg v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6833. Minutoli v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 374 F. 3d 236.

No. 04–6835. Martinez-Mendez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 428.

No. 04–6839. Apodaca v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 300.

No. 04–6843. De Jesus-Mateo v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 373 F. 3d 70.

No. 04–6846. Flores-Barajas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 98 Fed. Appx. 600.

No. 04–6847. Gadsden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 503.

No. 04–6850. Jangula v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 907.

No. 04–6852. Madrid-Cortez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 103 Fed. Appx. 290.

No. 04–6859. Poux v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 182.

No. 04–6860. Powell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6863. Leslie v. Holder, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 880.

No. 04–6872. Caldwell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–6877. LeBlanc v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 882.

No. 04–6893. Wolfe v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 286.
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No. 04–6898. Vasquez-Fonseca v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 105 Fed. Appx. 611.

No. 04–6899. Joelson v. United States. C. A. 9th Cir.
Certiorari denied.

No. 03–1514. United States v. Vargas-Duran. C. A. 5th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 356 F. 3d
598.

No. 04–181. Irving Pulp & Paper, Ltd., dba Irving Paper
v. Capital Factors, Inc. C. A. 7th Cir. Motion of Travelers
Casualty and Surety Company of America et al. for leave to file
a brief as amici curiae granted. Certiorari denied. Reported
below: 359 F. 3d 866.

No. 04–333. Lowe v. Wal-Mart Stores, Inc. Associates
Health and Welfare Plan et al. C. A. 11th Cir. Certiorari
denied. Justice Breyer took no part in the consideration or
decision of this petition. Reported below: 90 Fed. Appx. 388.

No. 04–354. Kennedy et ux. v. Chase Manhattan Bank,
USA, NA, et al. C. A. 5th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 369 F. 3d 833.

No. 04–6242. Klat v. California Board of Registered
Nursing. Ct. App. Cal., 3d App. Dist. Certiorari denied. The
Chief Justice took no part in the consideration or decision of
this petition.

No. 04–6609. Robinson v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 107 Fed.
Appx. 711.

Rehearing Denied

No. 03–10245. Erickson v. Watertown Health Depart-
ment et al., ante, p. 829;

No. 03–10873. Garcia v. Texas, ante, p. 855;
No. 04–297. In re Califorrniaa, ante, p. 807;
No. 04–5455. Moore v. United States District Court for

the Western District of Washington et al., ante, p. 901;
and
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No. 04–5491. Bloome v. Department of the Treasury
et al., ante, p. 902. Petitions for rehearing denied.

No. 03–10527. Klat v. California Board of Registered
Nursing, ante, p. 918; and

No. 03–10721. Klat v. Regents of the University of Cali-
fornia, San Diego, ante, p. 918. Petitions for rehearing denied.
The Chief Justice took no part in the consideration or decision
of these petitions.

No. 03–6389. Wiley v. McKee, Warden, 540 U. S. 1008. Mo-
tion for leave to file petition for rehearing denied.

November 17, 2004

Miscellaneous Order

No. 04A417. Fuentes v. Texas. Application for stay of exe-
cution of sentence of death, presented to Justice Scalia, and by
him referred to the Court, denied.

November 18, 2004

Miscellaneous Order

No. 04A423 (04–7271). Kunkle v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
granted pending the disposition of the petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this
stay shall terminate automatically. In the event the petition for
writ of certiorari is granted, the stay shall terminate upon the
issuance of the mandate of this Court. The Chief Justice, Jus-
tice Scalia, Justice Kennedy, and Justice Thomas would
deny the application for stay of execution.

November 22, 2004

Dismissal Under Rule 46

No. 04–338. Esparza et ux., Individually and as Repre-
sentative of the Estate of Esparza, Deceased v. Andrews
Independent School District. C. A. 5th Cir. Certiorari dis-
missed under this Court’s Rule 46.1. Reported below: 96 Fed.
Appx. 226.
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Affirmed on Appeal

No. 04–218. Rodriguez et al. v. Pataki, Governor of New
York, et al. Affirmed on appeal from D. C. S. D. N. Y. Jus-
tice Stevens would note probable jurisdiction and set case for
oral argument. Reported below: 308 F. Supp. 2d 346.

Certiorari Dismissed

No. 04–6480. Martin v. Britten, Warden, et al. C. A. 8th
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 04–6886. Steele v. Federal Bureau of Prisons et al.
C. A. 10th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. Reported below: 100 Fed. Appx. 773.

Miscellaneous Orders

No. 04M22. Collins v. Salazar, Attorney General of
Colorado;

No. 04M23. Christensen v. Winter Park, Florida;
No. 04M24. White v. Communication Workers of America,

AFL–CIO, Local 13000;
No. 04M25. Stewart v. Peterson et al.;
No. 04M26. Patterson-Beggs v. Allied Broker’s Inc.

et al.;
No. 04M27. Global Naps, Inc. v. Massachusetts Depart-

ment of Telecommunications and Energy et al.; and
No. 04M28. Belle v. Tennis, Superintendent, State Cor-

rectional Institution at Rockview. Motions to direct the
Clerk to file petitions for writs of certiorari out of time denied.

No. 03–1440. Kalama Services, Inc., et al. v. Director,
Office of Workers’ Compensation Programs, Department
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of Labor, et al., ante, p. 809. Motion of respondent Michael
Ilaszczat for attorney’s fees denied without prejudice to filing in
the United States Court of Appeals for the Ninth Circuit.

No. 03–10958. Mendez v. United States District Court
for the District of the Virgin Islands. C. A. 3d Cir. Mo-
tion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 802] denied.

No. 03–11045. Azubuko v. Berkshire Mutual Insurance
Co. et al. C. A. 11th Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [ante,
p. 803] denied.

No. 04–5104. Siegel v. Crescent Resources, LLC, et al.
C. A. 2d Cir. Motion of petitioner for reconsideration of order
denying leave to proceed in forma pauperis [ante, p. 803] denied.

No. 04–5726. Smith v. Grimes, Judge, Court of Common
Pleas, 13th Judicial District of Pennsylvania, et al.
C. A. 3d Cir. Motion of petitioner for reconsideration of order
denying leave to proceed in forma pauperis [ante, p. 921]
denied.

No. 04–6249. Patterson v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division, et al. C. A. 5th Cir. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis
[ante, p. 921] denied.

No. 04–6421. Goins v. Local 2047 I L A Executive Board.
C. A. 5th Cir.; and

No. 04–6913. Stephanatos v. Commissioner of Internal
Revenue. C. A. 3d Cir. Motions of petitioners for leave to
proceed in forma pauperis denied. Petitioners are allowed until
December 20, 2004, within which to pay the docketing fees re-
quired by Rule 38(a) and to submit petitions in compliance with
Rule 33.1 of the Rules of this Court.

No. 04–6991. In re Woodberry; and
No. 04–6995. In re Childs. Petitions for writs of habeas

corpus denied.
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No. 03–10769. In re Shemonsky;
No. 03–11046. In re Williams;
No. 04–5947. In re Jackson;
No. 04–6453. In re Brown; and
No. 04–6927. In re Johnson. Petitions for writs of manda-

mus denied.

No. 04–6540. In re Currie. Petition for writ of mandamus
and/or prohibition denied.

Certiorari Granted

No. 04–5286. Dodd v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted. Reported below: 365 F. 3d 1273.

Certiorari Denied

No. 03–10498. Higgs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 353 F. 3d 281.

No. 03–10810. Clay v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 355 F. 3d 1281.

No. 03–10891. Allen v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 369 F. 3d 682.

No. 03–11040. Williams v. Johnson, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 364 F. 3d 235.

No. 04–150. Charleston County, South Carolina, et al.
v. United States et al. C. A. 4th Cir. Certiorari denied.
Reported below: 365 F. 3d 341.

No. 04–154. Media General Operations, Inc., dba Rich-
mond Times-Dispatch v. National Labor Relations Board.
C. A. 4th Cir. Certiorari denied. Reported below: 360 F. 3d 434.

No. 04–168. Grimm v. Spell et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 99 Fed. Appx. 881.

No. 04–186. Koziara et al. v. Seminole County, Florida.
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported
below: 873 So. 2d 374.
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No. 04–197. Kilcullen v. Lewis et al. C. A. 11th Cir.
Certiorari denied. Reported below: 88 Fed. Appx. 382.

No. 04–232. Tenenbaum et ux. v. Simonini et al. C. A.
6th Cir. Certiorari denied. Reported below: 372 F. 3d 776 and
96 Fed. Appx. 998.

No. 04–233. NXIVM Corp. et al. v. Ross Institute et al.
C. A. 2d Cir. Certiorari denied. Reported below: 364 F. 3d 471.

No. 04–245. Alt v. Commissioner of Internal Revenue.
C. A. 6th Cir. Certiorari denied. Reported below: 101 Fed.
Appx. 34.

No. 04–246. Aqualine Associates, Ltd. v. Genesis Health
Ventures, Inc., et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 96 Fed. Appx. 132.

No. 04–249. Wells v. City of Alexandria, Louisiana,
et al. C. A. 5th Cir. Certiorari denied.

No. 04–283. Lubetzky v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–287. City of Marysville, Washington v. Vine
Street Commercial Partnership et al. Ct. App. Wash.
Certiorari denied. Reported below: 118 Wash. App. 1027.

No. 04–288. Romero v. Ashcroft, Attorney General,
et al. C. A. 3d Cir. Certiorari denied.

No. 04–295. Florida v. Grosvenor. Sup. Ct. Fla. Certio-
rari denied. Reported below: 874 So. 2d 1176.

No. 04–364. Pre-Paid Legal Services, Inc., et al. v. Brad-
ley et al.; Pre-Paid Legal Services, Inc., et al. v. Brown-
low et al.; and Pre-Paid Legal Services, Inc., et al. v.
Mealey et al. Sup. Ct. Miss. Certiorari denied. Reported
below: 874 So. 2d 972 (second judgment) and 984 (first judgment);
875 So. 2d 1075 (third judgment).

No. 04–374. Barnes v. Johnson et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 534.

No. 04–375. Dahl v. Minnesota. Ct. App. Minn. Certiorari
denied. Reported below: 676 N. W. 2d 305.
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No. 04–376. Wolford v. Massachusetts Mutual Life In-
surance Co. C. A. 6th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 411.

No. 04–377. Brager v. Brager. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 153 Md. App. 716.

No. 04–378. O’Neill v. Continental Airlines, Inc., et al.
C. A. 3d Cir. Certiorari denied. Reported below: 94 Fed.
Appx. 968.

No. 04–379. Richard S. v. Misty L. Ct. App. Cal., 4th App.
Dist., Div. 1. Certiorari denied.

No. 04–383. Randle v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 910 So. 2d 836.

No. 04–384. Sawyer v. Worcester et al. Sup. Ct. Va.
Certiorari denied.

No. 04–390. Rosso v. A. I. Root Co. C. A. 6th Cir. Certio-
rari denied. Reported below: 97 Fed. Appx. 517.

No. 04–396. Caremark Rx, Inc., fka MedPartners, Inc. v.
Johnston. Sup. Ct. Ala. Certiorari denied. Reported below:
916 So. 2d 632.

No. 04–401. Vicente Sanchez v. Minson Corp. C. A. 9th
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 492.

No. 04–402. Ives v. Boone, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 274.

No. 04–406. Gilchrist v. Board of Review of the Okla-
homa Employment Security Commission et al. Sup. Ct.
Okla. Certiorari denied. Reported below: 94 P. 3d 72.

No. 04–407. Barker Sanitation v. City of Nebraska City,
Nebraska, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 102 Fed. Appx. 514.

No. 04–408. Paralis v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 832 A. 2d 541.

No. 04–409. TriCity Behavioral Health Services, Inc. v.
Arizona Department of Health Services et al. Ct. App.
Ariz. Certiorari denied.
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No. 04–410. Bertrand, Warden v. Oswald. C. A. 7th Cir.
Certiorari denied. Reported below: 374 F. 3d 475.

No. 04–413. City of Albuquerque, New Mexico v. Homans
et al. C. A. 10th Cir. Certiorari denied. Reported below:
366 F. 3d 900.

No. 04–416. Baum v. Superior Court of California, San
Francisco County, et al. Ct. App. Cal., 1st App. Dist. Cer-
tiorari denied.

No. 04–420. Largess v. Supreme Judicial Court of Mas-
sachusetts et al. C. A. 1st Cir. Certiorari denied. Re-
ported below: 373 F. 3d 219.

No. 04–421. Club Car (Quebec) Import, Inc., et al. v.
Club Car, Inc., et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 362 F. 3d 775.

No. 04–422. Mills v. C. H. I. L. D., Inc., et al. Sup. Ct.
R. I. Certiorari denied. Reported below: 837 A. 2d 714.

No. 04–424. Hoult v. Hoult. C. A. 1st Cir. Certiorari de-
nied. Reported below: 373 F. 3d 47.

No. 04–425. Hoffmann et al. v. United States et al.
C. A. Fed. Cir. Certiorari denied. Reported below: 96 Fed.
Appx. 717.

No. 04–426. Garter Belt, Inc., dba Legg’s Lounge v.
Charter Township of Van Buren. Ct. App. Mich. Certiorari
denied. Reported below: 258 Mich. App. 594, 673 N. W. 2d 111.

No. 04–427. Richards v. Texas A&M University System
et al. Ct. App. Tex., 10th Dist. Certiorari denied. Reported
below: 131 S. W. 3d 550.

No. 04–428. Stamps et ux. v. Louisiana Attorney Disci-
plinary Board. Sup. Ct. La. Certiorari denied. Reported
below: 874 So. 2d 113.

No. 04–431. Jonas v. Town of Yemassee Municipal Court,
South Carolina. C. A. 4th Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 32.

No. 04–432. Physicians Multispecialty Group v. Health
Care Plan of Horton Homes, Inc., et al. C. A. 11th Cir.
Certiorari denied. Reported below: 371 F. 3d 1291.
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No. 04–434. Wetzel v. Illinois et al. Sup. Ct. Ill. Certio-
rari denied.

No. 04–436. Mott v. Grievance Committee for the Tenth
Judicial District. App. Div., Sup. Ct. N. Y., 2d Jud. Dept.
Certiorari denied. Reported below: 309 App. Div. 2d 162, 765
N. Y. S. 2d 383.

No. 04–441. Menon v. Dux. App. Ct. Conn. Certiorari de-
nied. Reported below: 81 Conn. App. 167, 838 A. 2d 1038.

No. 04–442. Delgado, as Personal Representative of
the Estate of Delgado v. Reef Resorts Ltd., dba Ramon’s
Village Resort. C. A. 5th Cir. Certiorari denied. Reported
below: 364 F. 3d 642.

No. 04–445. Anandanadesan et al. v. Ashcroft, Attor-
ney General. C. A. 8th Cir. Certiorari denied. Reported
below: 100 Fed. Appx. 588.

No. 04–453. Dokic v. Ashcroft, Attorney General. C. A.
6th Cir. Certiorari denied. Reported below: 93 Fed. Appx. 46.

No. 04–456. King v. Louisiana. Sup. Ct. La. Certiorari de-
nied. Reported below: 877 So. 2d 145.

No. 04–461. Bodden v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 877 So. 2d 680.

No. 04–470. Hien Phi Hoang v. Ashcroft, Attorney Gen-
eral. C. A. 5th Cir. Certiorari denied. Reported below: 96
Fed. Appx. 257.

No. 04–474. Gottlieb v. Securities and Exchange Com-
mission. C. A. 2d Cir. Certiorari denied. Reported below: 88
Fed. Appx. 476.

No. 04–485. Pellegrini v. Analog Devices, Inc. C. A.
Fed. Cir. Certiorari denied. Reported below: 375 F. 3d 1113.

No. 04–493. Netzer v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 269 Wis. 2d 542, 674 N. W. 2d 680.

No. 04–507. Chewning v. Branch Banking and Trust. Ct.
App. S. C. Certiorari denied.
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No. 04–527. Therm-All, Inc. v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 373 F. 3d 625.

No. 04–532. Martin v. Kline et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 105 Fed. Appx. 367.

No. 04–539. American Family Assn., Inc. v. Federal Com-
munications Commission et al. C. A. D. C. Cir. Certiorari
denied. Reported below: 365 F. 3d 1156.

No. 04–546. Armstrong v. Rushton, Trustee, et al.; Arm-
strong v. Rushton, Trustee, et al.; Armstrong v. Rushton,
Trustee, et al.; Armstrong v. Ruston, Trustee, et al.;
and Armstrong v. Rushton, Trustee, et al. C. A. 10th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 285 (fourth
judgment); 99 Fed. Appx. 860 (first judgment) and 866 (third judg-
ment); 101 Fed. Appx. 766 (second judgment).

No. 04–554. Shipsey v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 962.

No. 04–556. Lenoci v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 377 F. 3d 246.

No. 04–5226. Higgs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 95 Fed. Appx. 37.

No. 04–5302. Snyder v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 57.

No. 04–5386. Brazzel v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 118 Wash. App. 1054.

No. 04–5441. Magallanes-Nieto v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 581.

No. 04–5442. Martin v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 371 F. 3d 446.

No. 04–5456. De Anda-Duenez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 197.

No. 04–5502. Will v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–5540. Watts v. Runnels, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 592.
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No. 04–5703. Paris v. Southwestern Bell Telephone Co.
C. A. 10th Cir. Certiorari denied. Reported below: 94 Fed.
Appx. 810.

No. 04–5930. Robinson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 367 F. 3d 278.

No. 04–5993. Waggoner v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 339 F. 3d 915.

No. 04–6039. McNabb v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 887 So. 2d 998.

No. 04–6042. Key v. Alabama. Sup. Ct. Ala. Certiorari de-
nied. Reported below: 891 So. 2d 384.

No. 04–6052. Ceballos-Martinez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 371 F. 3d 713.

No. 04–6336. Running v. Oregon. Sup. Ct. Ore. Certiorari
denied. Reported below: 336 Ore. 545, 87 P. 3d 661.

No. 04–6337. Brewington v. Lavan, Superintendent,
State Correctional Institution at Dallas, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–6338. McElhaney v. Berghuis, Warden. C. A. 6th
Cir. Certiorari denied.

No. 04–6345. Jackson v. Cambra, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 04–6347. Robinson v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 910 So. 2d 838.

No. 04–6352. Rochester v. South Carolina et al. C. A.
4th Cir. Certiorari denied. Reported below: 103 Fed. Appx. 718.

No. 04–6353. Straughter v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–6355. Simmons v. Cambra, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 04–6357. Miller v. Smith, Warden. Super. Ct. Tattnall
County, Ga. Certiorari denied.
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No. 04–6365. Yant v. Gundy, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 403.

No. 04–6367. Constant v. New York. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 3 App.
Div. 3d 537, 770 N. Y. S. 2d 635.

No. 04–6369. Cofield v. Smith, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 794.

No. 04–6375. Mullin v. District of Columbia Rental
Housing Commission. Ct. App. D. C. Certiorari denied. Re-
ported below: 844 A. 2d 1138.

No. 04–6376. Monk v. Lafler, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6380. Midkiff v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6388. Lyles v. Seacor Marine, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 432.

No. 04–6389. Johnson v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6391. Johnson v. Coolman et al. C. A. 6th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 460.

No. 04–6395. Fayed v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 849 A. 2d 603.

No. 04–6400. Potts v. Ohio. Ct. App. Ohio, Richland County.
Certiorari denied.

No. 04–6404. Skundor v. Gandee et al. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 923.

No. 04–6406. Sanders v. Maryland et al. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 520.

No. 04–6407. Bell v. Pappert, Attorney General of
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied.
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No. 04–6409. Wilkerson v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 04–6426. Hayes v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 103.

No. 04–6430. Cooper v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 04–6439. Probst v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6442. Kerr v. Bey. C. A. 6th Cir. Certiorari denied.
Reported below: 103 Fed. Appx. 558.

No. 04–6451. Justice v. Court of Appeal of California,
Fourth Appellate District. Sup. Ct. Cal. Certiorari denied.

No. 04–6455. Rogers v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 272 Wis. 2d 855, 679 N. W. 2d 927.

No. 04–6465. Estevez v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 04–6472. Dews v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6486. Monsivais Salazar v. Dretke, Director,
Texas Department of Criminal Justice, Correctional In-
stitutions Division. C. A. 5th Cir. Certiorari denied.

No. 04–6487. Pearson v. Louisiana. Ct. App. La., 5th Cir.
Certiorari denied. Reported below: 861 So. 2d 283.

No. 04–6489. Webster v. Brown, Acting Warden. C. A.
9th Cir. Certiorari denied. Reported below: 361 F. 3d 522 and
369 F. 3d 1062.

No. 04–6493. Bullock v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6499. Anson v. Bay Area Air Quality Manage-
ment District. C. A. 9th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 603.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

1008 OCTOBER TERM, 2004

November 29, 2004 543 U. S.

No. 04–6503. Orozco v. Superior Court of California, Los
Angeles County. Ct. App. Cal., 2d App. Dist. Certiorari de-
nied. Reported below: 117 Cal. App. 4th 170, 11 Cal. Rptr. 3d
573.

No. 04–6505. Johnson v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 576 Pa. 23, 838 A. 2d 663.

No. 04–6506. Reynolds v. White, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6507. Wallace v. Davis, Superintendent, Indiana
State Prison. C. A. 7th Cir. Certiorari denied. Reported
below: 362 F. 3d 914.

No. 04–6529. Suddeth v. California. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 696.

No. 04–6532. Prude v. New York. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 2 App. Div.
3d 1320, 768 N. Y. S. 2d 912.

No. 04–6534. Moreno-Montano v. Jacquert, Warden.
C. A. 10th Cir. Certiorari denied.

No. 04–6536. Clark v. Carey, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 623.

No. 04–6539. Colt v. Lewis, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6543. Thompson v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6544. Williby v. Regents of the University of
California. Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 04–6545. Valdez, aka Lalo Valdez v. Bravo, Warden,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 373
F. 3d 1093.

No. 04–6548. Smith v. Winard. C. A. 3d Cir. Certiorari de-
nied. Reported below: 112 Fed. Appx. 868.

No. 04–6550. Richardson v. Eagleton, Warden, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 100 Fed.
Appx. 951.
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No. 04–6559. Johnson v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–6567. Dollison v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 04–6569. Mariano v. Central Pacific Bank. C. A. 9th
Cir. Certiorari denied.

No. 04–6600. Gordon v. Gordon. Super. Ct. Pa. Certiorari
denied. Reported below: 839 A. 2d 1167.

No. 04–6617. Moorer v. Price, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6625. Skundor v. Coleman, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 98 Fed. Appx. 257.

No. 04–6627. Beth R. v. Forrestville Valley Community
School District #221. C. A. 7th Cir. Certiorari denied. Re-
ported below: 375 F. 3d 603.

No. 04–6630. Culver v. Desuta, Superintendent, State
Regional Correctional Facility at Mercer, et al. C. A.
3d Cir. Certiorari denied.

No. 04–6647. Burks v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 04–6661. Weatherspoon v. Vanderbilt University
et al. C. A. 6th Cir. Certiorari denied. Reported below: 86
Fed. Appx. 957.

No. 04–6678. Reed-Bey v. Michigan. Sup. Ct. Mich. Cer-
tiorari denied.

No. 04–6681. Chambers v. Estep, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 04–6700. Galvan v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 04–6710. Oduok v. Cobb County Board of Commission-
ers et al. C. A. 11th Cir. Certiorari denied.
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No. 04–6714. Perry v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
95 Fed. Appx. 339.

No. 04–6719. Grant v. Rivers, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6722. Green v. Greene, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–6725. Puranda v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 96 Fed. Appx. 919.

No. 04–6730. England v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 04–6735. Reed v. Garcia, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6739. Gutierrez v. Dorsey, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 105 Fed. Appx.
229.

No. 04–6742. Stroder v. Adams, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 630.

No. 04–6757. Roberts v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 04–6781. Mack v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied.

No. 04–6784. Sevier v. Brown, Acting Warden, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 94 Fed.
Appx. 641.

No. 04–6788. Mavity v. Veneman, Secretary of Agricul-
ture. C. A. D. C. Cir. Certiorari denied.

No. 04–6791. Cuong Van Nguyen v. Knowles, Warden.
C. A. 9th Cir. Certiorari denied.

No. 04–6803. Garcia v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 04–6825. Smart v. Curry, Commissioner, New Hamp-
shire Department of Corrections. C. A. 1st Cir. Certio-
rari denied.

No. 04–6832. Prevatt v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 866 So. 2d 729.

No. 04–6845. Coleman v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 04–6865. Ward v. Hinsley, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 377 F. 3d 719.

No. 04–6883. Cammuse v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 667.

No. 04–6885. Childress v. Johnson, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 103 Fed. Appx. 781.

No. 04–6888. Holmes v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 376 F. 3d 270.

No. 04–6896. Wade v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 102 Fed. Appx. 341.

No. 04–6911. Burns v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6912. Burgest v. Wiley, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 362.

No. 04–6919. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 926.

No. 04–6924. Onofre DeJesus, aka Tapia-Orozco v. United
States. C. A. 9th Cir. Certiorari denied.

No. 04–6925. Cooper v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 375 F. 3d 1041.

No. 04–6932. Perez-Perez v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–6933. Posey v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 242.
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No. 04–6937. Hamlin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 249.

No. 04–6938. Foster v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 577.

No. 04–6941. Baker v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–6944. Conrod v. Morrison, Warden. C. A. 8th Cir.
Certiorari denied.

No. 04–6947. Cabrera-Castillo v. United States (Re-
ported below: 105 Fed. Appx. 636); Lara-Hurtado v. United
States (105 Fed. Appx. 622); Molinero-Jimenez, aka Jimenez-
Molinero v. United States (105 Fed. Appx. 634); Perez-
Martinez v. United States (105 Fed. Appx. 629); Garcia Rami-
rez, aka Lopez v. United States (106 Fed. Appx. 922);
Rivas-Castillo v. United States (105 Fed. Appx. 633);
Zacarias-Carbajal v. United States (105 Fed. Appx. 636);
Chico-Avila v. United States (108 Fed. Appx. 877); Farfan-
Alvarez v. United States (105 Fed. Appx. 628); Garcia-
Jaramillo v. United States (105 Fed. Appx. 630); Gonzalez-
Guerra v. United States (105 Fed. Appx. 639) ;
Gruve-Martinez v. United States (104 Fed. Appx. 454);
Hernandez-Reyes v. United States (106 Fed. Appx. 919);
Valencia-Huerta v. United States (108 Fed. Appx. 875);
Gomez-Salinas v. United States (105 Fed. Appx. 623);
Hernandez-Herrera v. United States (105 Fed. Appx. 633);
Olmedo-Pacheco, aka Vela-Pacheco v. United States (105
Fed. Appx. 635); Pena-Flores v. United States (104 Fed.
Appx. 456); Reyes-Hernandez v. United States (104 Fed.
Appx. 451); and Lopez-Hernandez v. United States (105 Fed.
Appx. 630). C. A. 5th Cir. Certiorari denied.

No. 04–6953. Barrera-Cerezo v. United States (Reported
below: 106 Fed. Appx. 920); De La Fuente-Garza v. United
States (105 Fed. Appx. 635); Godinez-Rodriguez v. United
States (105 Fed. Appx. 635); Martinez-Hidalgo v. United
States (104 Fed. Appx. 456); Martinez-Nataren v. United
States (108 Fed. Appx. 871); Morales-Rico v. United States
(108 Fed. Appx. 872); Patino-De La Torre v. United States
(104 Fed. Appx. 453); Valdez-Gutierrez v. United States (105



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

1013ORDERS

November 29, 2004543 U. S.

Fed. Appx. 634); Alanis-Soto v. United States (105 Fed. Appx.
610); Hernandez-Calderon v. United States (105 Fed. Appx.
640); Lozoya-Maganes v. United States (105 Fed. Appx. 622);
Maldonado-Olivares v. United States (105 Fed. Appx. 621);
Olvera-Vitela v. United States (105 Fed. Appx. 639);
Rodriguez-Muniz v. United States (108 Fed. Appx. 873); and
Zuniga-Veras v. United States (108 Fed. Appx. 874). C. A.
5th Cir. Certiorari denied.

No. 04–6957. Insaulgarat v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 378 F. 3d 456.

No. 04–6961. Marseille v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 377 F. 3d 1249.

No. 04–6962. Martinez-Martinez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 369 F. 3d 1076.

No. 04–6963. Kelly v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 838.

No. 04–6967. McKoy v. United States Postal Service
et al. C. A. 2d Cir. Certiorari denied. Reported below: 98
Fed. Appx. 28.

No. 04–6968. McGrath v. Hood, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 04–6969. Moss v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–6972. Liranzo v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 385 F. 3d 66.

No. 04–6973. McQuiddy v. United States. C. A. 6th Cir.
Certiorari denied.

No. 04–6976. Jefferson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 544.

No. 04–6979. Jackson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 377 F. 3d 715.

No. 04–6981. Ronghi v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 60 M. J. 83.
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No. 04–6992. Williams v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–6997. Chambers v. United States District Court
for the Eastern District of Michigan. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–7005. Shuford v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7006. Robinson v. United States. C. A. 7th Cir.
Certiorari denied.

No. 04–7008. Grams v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 175.

No. 04–7010. Feather v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 369 F. 3d 1035.

No. 04–7011. Granbois v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 376 F. 3d 993.

No. 04–7012. Howard v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 116.

No. 04–7014. Cintron-Caraballo v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 356 F. 3d 1.

No. 04–7019. Veilleux v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–7025. Cogdell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 875.

No. 04–7029. Leasure v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–7037. Trobaugh v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 922.

No. 04–7039. Buggs v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 649.

No. 04–7041. Anderson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 261.

No. 04–7043. Denis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 182.
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No. 04–7048. Singh v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 106 Fed. Appx. 578.

No. 04–7057. Ortiz-Guerra, aka Quiroz v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 882.

No. 04–7059. Moore v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 640.

No. 04–7066. Chapin v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 135.

No. 04–7067. Clark, aka Hendricks v. United States.
C. A. 6th Cir. Certiorari denied. Reported below: 106 Fed.
Appx. 434.

No. 04–222. Dassault Aviation v. Anderson. C. A. 8th Cir.
Motion of Organization for International Investment et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 361 F. 3d 449.

No. 04–259. Illinois v. Miller. App. Ct. Ill., 4th Dist. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 345 Ill. App. 3d
836, 803 N. E. 2d 610.

No. 04–476. University of Rochester v. G. D. Searle &
Co., Inc., et al. C. A. Fed. Cir. Certiorari denied. Justice
O’Connor took no part in the consideration or decision of this
petition. Reported below: 358 F. 3d 916.

No. 04–6349. Adames v. Martinez et al. C. A. 2d Cir.
Certiorari before judgment denied.

Rehearing Denied

No. 03–1623. Haugen v. Henry County, Georgia, et al.,
ante, p. 816;

No. 03–1645. In re Green, ante, p. 807;
No. 03–1718. Knuth v. Knuth, ante, p. 821;
No. 03–1721. Vintilla v. City of Rocky River, Ohio,

et al., ante, p. 821;
No. 03–9785. Kalinowski v. Bond et al., 542 U. S. 907;
No. 03–10103. Cormier v. Texas, ante, p. 825;
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No. 03–10197. Inguaggiato v. Smith, Superintendent,
Shawangunk Correctional Facility, ante, p. 827;

No. 03–10259. In re Russell, ante, p. 807;
No. 03–10308. Davis v. Wilson, Warden, et al., ante, p. 830;
No. 03–10316. Jones v. Michigan Department of Correc-

tions, ante, p. 830;
No. 03–10391. Henderson v. McGrath, Warden, ante,

p. 833;
No. 03–10394. DuBose v. Ladwig et al., ante, p. 833;
No. 03–10441. Rivera v. Crosby, Secretary, Florida De-

partment of Corrections, et al., ante, p. 834;
No. 03–10503. Shisinday v. Texas Department of Crimi-

nal Justice et al., ante, p. 836;
No. 03–10547. Davenport v. Reno Air, Inc., et al., ante,

p. 838;
No. 03–10557. Murray v. Lynch, Attorney General of

Rhode Island, et al., ante, p. 838;
No. 03–10621. Smith v. Mitchell, Warden, ante, p. 841;
No. 03–10630. Staffney v. Berghuis, Warden, ante, p. 841;
No. 03–10645. Jackson v. Virginia, ante, p. 842;
No. 03–10650. Beardslee v. Brown, Acting Warden, ante,

p. 842;
No. 03–10679. Miller v. Supreme Court of Missouri, ante,

p. 844;
No. 03–10718. Ross v. Texas, ante, p. 846;
No. 03–10792. Jefferson, aka Mathew v. Crosby, Secre-

tary, Florida Department of Corrections, ante, p. 851;
No. 03–10800. Cage-Barile v. Barile, ante, p. 851;
No. 03–10826. Mayers v. White, Commissioner, Tennessee

Department of Correction, et al., ante, p. 852;
No. 03–10843. Martin v. Principi, Secretary of Veterans

Affairs, et al., ante, p. 853;
No. 03–10859. Alcorn v. United States, ante, p. 854;
No. 03–10894. Davis v. Robinson, Warden, et al., ante,

p. 856;
No. 03–10907. Carpenter v. Smith, Warden, ante, p. 857;
No. 03–10990. Finucan v. Maryland Board of Physician

Quality Assurance, ante, p. 862;
No. 03–10998. Covington v. United States, ante, p. 862;
No. 03–11032. Triplett v. Cain, Warden, ante, p. 864;
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No. 03–11050. Jones v. Florence County Tax Assessor
Office, ante, p. 865;

No. 04–141. King v. Entergy Operations, Inc., et al.,
ante, p. 875;

No. 04–5037. Chen v. Applied Materials, Inc., ante, p. 879;
No. 04–5078. Miles v. Virginia, ante, p. 881;
No. 04–5170. Earley v. Keenan, ante, p. 885;
No. 04–5205. Adkins v. United States, ante, p. 887;
No. 04–5227. Rush v. United States, ante, p. 888;
No. 04–5232. Wilburn v. Eastman Kodak et al., ante,

p. 889;
No. 04–5252. Craver v. Campbell & Taylor, ante, p. 890;
No. 04–5273. Veta v. Arizona, ante, p. 891;
No. 04–5321. Ochoa Canales v. Dretke, Director, Texas

Department of Criminal Justice, Correctional Institu-
tions Division, ante, p. 893;

No. 04–5329. Bridgman v. Barnhart, Commissioner of So-
cial Security, ante, p. 893;

No. 04–5334. Reinholt v. Reinholt, ante, p. 894;
No. 04–5354. McBride v. Dretke, Director, Texas De-

partment of Criminal Justice, Correctional Institutions
Division, ante, p. 895;

No. 04–5384. Roberts v. University of Pennsylvania
et al., ante, p. 896;

No. 04–5408. Brown v. Hicks, Clerk, Superior Court of
Georgia, Atlanta Judicial Circuit, et al., ante, p. 898;

No. 04–5424. Lindsey v. Federal Bureau of Investiga-
tion Offices et al., ante, p. 899;

No. 04–5496. Anderson v. Sowders, Warden, et al., ante,
p. 903;

No. 04–5499. Lampkin v. United States, ante, p. 903;
No. 04–5524. Ring v. Appleton et al., ante, p. 904;
No. 04–5526. Thompson v. Tischler et al., ante, p. 904;
No. 04–5530. K. E. v. Florida Board of Bar Examiners,

ante, p. 904;
No. 04–5558. Basalo v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 929;

No. 04–5579. Calhoun, aka Martin v. Frisco Railroad
et al., ante, p. 929;

No. 04–5604. Kaniadakis v. United States, ante, p. 907;
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No. 04–5698. Simon v. Federal Prison Industries et al.,
ante, p. 910;

No. 04–5936. Michau v. Taylor, Warden, et al., ante,
p. 914; and

No. 04–6179. Wagner v. United States, ante, p. 939. Peti-
tions for rehearing denied.

No. 03–1633. In re Hemphill, ante, p. 808. Petition for re-
hearing denied. Justice O’Connor and Justice Breyer took
no part in the consideration or decision of this petition.

No. 03–6872. Casillas v. United States, 540 U. S. 1025.
Motion of petitioner for leave to file petition for rehearing denied.

December 3, 2004

Dismissal Under Rule 46

No. 04–334. Raytheon Co. v. Ashborn Agencies, Ltd.
C. A. D. C. Cir. Certiorari dismissed under this Court’s Rule
46.1. Reported below: 372 F. 3d 451.

Certiorari Granted

No. 04–277. National Cable & Telecommunications Assn.
et al. v. Brand X Internet Services et al.; and

No. 04–281. Federal Communications Commission et al. v.
Brand X Internet Services et al. C. A. 9th Cir. Certiorari
granted, cases consolidated, and a total of one hour is allotted for
oral argument. Reported below: 345 F. 3d 1120.

December 6, 2004

Dismissal Under Rule 46

No. 04–6219. Payne v. United States et al. C. A. 9th Cir.
Certiorari dismissed under this Court’s Rule 46. Reported
below: 88 Fed. Appx. 281.

Certiorari Granted—Vacated and Remanded

No. 04–5891. Spencer v. Earley et al. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Tennessee v. Lane, 541 U. S. 509
(2004). Reported below: 88 Fed. Appx. 599.
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No. 04–6765. Siler v. Ohio. Ct. App. Ohio, Ashland County.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Crawford v. Washing-
ton, 541 U. S. 36 (2004).

Certiorari Granted—Reversed. (See No. 03–1669, ante, p. 77.)

Certiorari Dismissed

No. 04–6604. Jones v. Birkett, Warden. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–6638. Smith v. Crosby, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8. As petitioner has repeat-
edly abused this Court’s process, the Clerk is directed not to
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Stevens dissents. See id., at 4, and
cases cited therein.

Miscellaneous Orders

No. 04–702. Hamdan v. Rumsfeld, Secretary of Defense.
C. A. D. C. Cir. Motion of petitioner to expedite consideration
of petition for writ of certiorari before judgment denied.

No. 04–6711. Oviedo v. Myers, fka Oviedo. Super. Ct.
Gwinnett County, Ga. Motion of petitioner for leave to proceed
in forma pauperis denied. Petitioner is allowed until December
27, 2004, within which to pay the docketing fee required by Rule
38(a) and to submit a petition in compliance with Rule 33.1 of the
Rules of this Court.

No. 04–7196. In re Royale. Petition for writ of habeas cor-
pus denied.

No. 04–569. In re Shemonsky;
No. 04–572. In re Shemonsky; and
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No. 04–610. In re Graves. Petitions for writs of manda-
mus denied.

No. 04–454. In re Rodriguez-Hazbun. Petition for writ of
mandamus and/or prohibition denied.

No. 04–6579. In re Barkclay. Petition for writ of prohibi-
tion denied.

Certiorari Denied

No. 04–28. Akers et al. v. McGinnis et al. C. A. 6th Cir.
Certiorari denied. Reported below: 352 F. 3d 1030.

No. 04–223. Church of the American Knights of the Ku
Klux Klan et al. v. Kelly, Commissioner, New York City
Police Department, et al. C. A. 2d Cir. Certiorari denied.
Reported below: 356 F. 3d 197.

No. 04–296. Hagan v. Warner/Elektra/Atlantic Corp.
C. A. 6th Cir. Certiorari denied. Reported below: 92 Fed.
Appx. 264.

No. 04–300. Bynam v. Intermet Machining. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 882.

No. 04–306. Venture Coal Sales Co. et al. v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
370 F. 3d 1102.

No. 04–308. Pruitt et al. v. Comcast Cable Holdings,
LLC. C. A. 10th Cir. Certiorari denied. Reported below: 100
Fed. Appx. 713.

No. 04–320. Bost et al. v. Federal Express Corp. C. A.
11th Cir. Certiorari denied. Reported below: 372 F. 3d 1233.

No. 04–326. Sweeney v. Carter, Attorney General of
Indiana. C. A. 7th Cir. Certiorari denied. Reported below:
361 F. 3d 327.

No. 04–359. Haberern v. Sprague & Sprague et al. Sup.
Ct. Pa. Certiorari denied.

No. 04–440. Stanley et ux. v. Carpenter, Judge, Circuit
Court of Michigan, Kent County, et al. Ct. App. Mich.
Certiorari denied.
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No. 04–444. Picciotto et al. v. Gilleran et al. App. Ct.
Mass. Certiorari denied. Reported below: 61 Mass. App. 1104,
807 N. E. 2d 862.

No. 04–447. Clissuras v. Concord Village Owners, Inc.,
et al. Ct. App. N. Y. Certiorari denied. Reported below: 3
N. Y. 3d 634, 816 N. E. 2d 192.

No. 04–452. Clinton v. City of Atlanta, Georgia. C. A.
11th Cir. Certiorari denied. Reported below: 112 Fed. Appx. 2.

No. 04–459. Mattmiller v. Minnesota. Ct. App. Minn.
Certiorari denied.

No. 04–460. National League of Cities et al. v. Federal
Communications Commission et al. C. A. 9th Cir. Certiorari
denied. Reported below: 345 F. 3d 1120.

No. 04–465. Benchimol v. Urrutia. Sup. Ct. Fla. Certio-
rari denied. Reported below: 874 So. 2d 1191.

No. 04–472. H&R Block, Inc., et al. v. McNulty et al.
Super. Ct. Pa. Certiorari denied. Reported below: 843 A. 2d
1267.

No. 04–475. Alburquerque-Rivera v. Ashcroft, Attor-
ney General. C. A. 9th Cir. Certiorari denied.

No. 04–481. Enewally et ux. v. Washington Mutual
Bank. C. A. 9th Cir. Certiorari denied. Reported below: 368
F. 3d 1165.

No. 04–496. Breneman et al. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 97 Fed. Appx. 329.

No. 04–502. Vallone et al. v. CNA Financial Corp., aka
CNA Casualty of Illinois, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 375 F. 3d 623.

No. 04–504. Brakken v. Hoyme. Sup. Ct. Wis. Certiorari
denied. Reported below: 270 Wis. 2d 55, 677 N. W. 2d 233.

No. 04–511. Rees v. City of Glendale, California, et al.
App. Div., Super. Ct. Cal., County of Los Angeles. Certiorari
denied.
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No. 04–541. Blansett et al. v. Continental Airlines,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 379
F. 3d 177.

No. 04–543. Phonometrics, Inc., et al. v. ITT Sheraton
Corp. C. A. Fed. Cir. Certiorari denied. Reported below: 106
Fed. Appx. 717.

No. 04–577. Ballard v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 04–587. Sawukaytis v. Commissioner of Internal
Revenue. C. A. 6th Cir. Certiorari denied. Reported below:
102 Fed. Appx. 29.

No. 04–596. Williams-Russell & Johnson, Inc. v. United
States. C. A. 11th Cir. Certiorari denied. Reported below:
371 F. 3d 1350.

No. 04–600. Farmer v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 370 F. 3d 435.

No. 04–606. Castilla v. United States; and Calas v.
United States. C. A. 11th Cir. Certiorari denied.

No. 04–616. Chohung Bank v. Filler, Trustee, et al.
C. A. 2d Cir. Certiorari denied. Reported below: 378 F. 3d 213.

No. 04–619. Weil v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5878. Perry v. Kemna, Superintendent, Cross-
roads Correctional Facility. C. A. 8th Cir. Certiorari de-
nied. Reported below: 356 F. 3d 880.

No. 04–5897. Fitzgerald v. Fitzgerald et al. App. Div.,
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported
below: 5 App. Div. 3d 916, 772 N. Y. S. 2d 881.

No. 04–5908. Scott v. Pennsylvania Department of Pub-
lic Welfare. C. A. 3d Cir. Certiorari denied. Reported
below: 100 Fed. Appx. 127.

No. 04–6185. Pineda-Torres v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 94 Fed. Appx. 453.
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No. 04–6526. Robinson v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 874 So. 2d 66.

No. 04–6553. Bolton v. King, Superintendent, South Mis-
sissippi Correctional Facility. C. A. 5th Cir. Certiorari
denied.

No. 04–6556. Jones v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 358 N. C. 330, 595 S. E.
2d 124.

No. 04–6557. Pruitt v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–6561. Pruitt v. Wilson, Superintendent, Missis-
sippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 98 Fed. Appx. 281.

No. 04–6565. Williams v. Superior Court of California,
Ventura County. Ct. App. Cal., 2d App. Dist. Certiorari
denied.

No. 04–6566. Douglas v. True, Warden. C. A. 4th Cir.
Certiorari denied.

No. 04–6570. DeMatteo v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford. C. A. 3d
Cir. Certiorari denied.

No. 04–6571. Lepley v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 119 Nev. 827, 130 P. 3d 698.

No. 04–6583. Green v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 119 Wash. App. 15, 79 P. 3d 460.

No. 04–6585. Gonzales v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6589. Howard v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 877 So. 2d 136.

No. 04–6590. Friday v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 568.

No. 04–6592. Hall v. McCray et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 1.
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No. 04–6594. Perkins v. Lockyer, Attorney General of
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 84 Fed. Appx. 914.

No. 04–6596. Harris v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6597. Greer v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 879 So. 2d 621.

No. 04–6598. Hough v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6605. Pratt v. LFG. C. A. 7th Cir. Certiorari de-
nied. Reported below: 104 Fed. Appx. 571.

No. 04–6612. Ash v. Ash et al. Ct. App. Cal., 2d App. Dist.
Certiorari denied.

No. 04–6613. Anderson v. Sizer, Commissioner, Maryland
Division of Correction, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 106 Fed. Appx. 865.

No. 04–6614. Burton v. Cleveland Ohio Empowerment
Zone et al. C. A. 6th Cir. Certiorari denied. Reported
below: 102 Fed. Appx. 461.

No. 04–6615. Lewis v. Gaspar. C. A. 9th Cir. Certiorari
denied.

No. 04–6616. McDeid v. Mooney, Director of the Minne-
sota Sex Offender Program; Coker v. Mooney, Director of
the Minnesota Sex Offender Program; Johnson v. Mooney,
Director of the Minnesota Sex Offender Program; Poole
v. Mooney, Director of the Minnesota Sex Offender Pro-
gram; Serna v. Mooney, Director of the Minnesota Sex
Offender Program; Rubin v. Mooney, Director of the Min-
nesota Sex Offender Program; Benson v. Mooney, Direc-
tor of the Minnesota Sex Offender Program; Robb v. Moo-
ney, Director of the Minnesota Sex Offender Program;
Sabo v. Mooney, Director of the Minnesota Sex Offender
Program; Wilson v. Mooney, Director of the Minnesota
Sex Offender Program; and Lee v. Mooney, Director of
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the Minnesota Sex Offender Program. Ct. App. Minn.
Certiorari denied.

No. 04–6618. Martini v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 348 F. 3d 360.

No. 04–6634. Amesbury v. Dean, Sheriff, Marion County,
Florida, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 120 Fed. Appx. 786.

No. 04–6635. Jenkins v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 82 Conn. App. 802, 847
A. 2d 1044.

No. 04–6641. Steele v. Randle, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6644. Klinger v. Tennis, Superintendent, State
Correctional Institution at Rockview. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–6648. Buie v. Epps, Commissioner, Mississippi De-
partment of Corrections, et al. C. A. 5th Cir. Certiorari
denied.

No. 04–6656. Wright v. Yates, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 719.

No. 04–6659. Taylor v. Yarbrough, Sheriff, Walton
County, Georgia, et al. C. A. 11th Cir. Certiorari denied.

No. 04–6662. Duncan v. Principi, Secretary of Veterans
Affairs, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 99 Fed. Appx. 875.

No. 04–6663. Collins v. Citibank (South Dakota), N. A.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 04–6666. In Soo Chun v. King County Department of
Judicial Administration. Ct. App. Wash. Certiorari denied.

No. 04–6668. Moore v. Kelly, Superintendent, Central
Mississippi Correctional Facility. C. A. 5th Cir. Certio-
rari denied.
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No. 04–6670. McDonald v. Hofbauer, Warden. C. A. 6th
Cir. Certiorari denied.

No. 04–6671. N’Kimotu v. Sullivan, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 04–6673. Britt, Guardian of Britt, a Legally Inca-
pacitated Person v. Fox et al. C. A. 6th Cir. Certiorari
denied. Reported below: 110 Fed. Appx. 627.

No. 04–6675. Coleman v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–6676. Cooper v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6677. Clapsadl v. Shannon, Superintendent,
State Correctional Institution at Frackville, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–6685. Hernandez v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6687. Garcia v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6689. Fawkes v. Castro, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 781.

No. 04–6690. Gray v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 04–6692. Ives v. Boone, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 274.

No. 04–6695. Singh v. Miller, Superintendent, Eastern
New York Correctional Facility. C. A. 2d Cir. Certiorari
denied. Reported below: 104 Fed. Appx. 770.

No. 04–6696. Stephens v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
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No. 04–6697. Blair v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 04–6701. Harrison v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–6702. Humphrey v. Kimbrook Manor Apartments.
Ct. App. N. Y. Certiorari denied. Reported below: 3 N. Y. 3d
700, 818 N. E. 2d 668.

No. 04–6703. Howard v. Perdue, Governor of Georgia,
et al. C. A. 11th Cir. Certiorari denied.

No. 04–6708. Bansal v. Lamar University et al. C. A.
5th Cir. Certiorari denied. Reported below: 93 Fed. Appx. 590.

No. 04–6723. Hollingsworth v. Jones, Warden. C. A. 6th
Cir. Certiorari denied.

No. 04–6727. Cappa v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
95 Fed. Appx. 878.

No. 04–6733. Lambert v. McBride, Superintendent, Maxi-
mum Control Facility. C. A. 7th Cir. Certiorari denied. Re-
ported below: 365 F. 3d 557.

No. 04–6736. Boscaino v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6752. Duran v. Castro, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 631.

No. 04–6756. Jones v. Roper, Superintendent, Potosi Cor-
rectional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 359 F. 3d 1005.

No. 04–6777. Lucas v. Adams, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6808. Weston v. Jackson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6840. Anderson v. Ohio. Ct. App. Ohio, Washington
County. Certiorari denied.
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No. 04–6851. Marshall v. Medicomp, Inc. Ct. App. Miss.
Certiorari denied. Reported below: 878 So. 2d 193.

No. 04–6853. Springfield v. Yarborough, Warden. C. A.
9th Cir. Certiorari denied. Reported below: 95 Fed. Appx. 247.

No. 04–6907. Helton v. McAdory, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 576.

No. 04–6916. Graves v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 95 Fed. Appx. 220.

No. 04–6939. Stockmeier v. Sandoval, Attorney General
of Nevada. C. A. 9th Cir. Certiorari denied.

No. 04–6948. Marin v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–6982. Stewart v. Barnhart, Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 94 Fed. Appx. 477.

No. 04–6990. Traverso v. Maryland. Ct. Sp. App. Md.
Certiorari denied. Reported below: 156 Md. App. 759.

No. 04–6993. Williams v. North Carolina. Gen. Ct. Jus-
tice, Super. Ct. Div., Forsyth County, N. C. Certiorari denied.

No. 04–6994. Carter v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–7001. Belton v. New Hampshire. Sup. Ct. N. H.
Certiorari denied. Reported below: 150 N. H. 741, 846 A. 2d 526.

No. 04–7027. Colon v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7052. Glasker v. Transamerica Financial Serv-
ices, Inc., et al. C. A. 11th Cir. Certiorari denied. Reported
below: 90 Fed. Appx. 389.

No. 04–7068. Serrato-Espinoza v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 723.
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No. 04–7069. Rogers v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 245.

No. 04–7070. Rios-Macias v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 883.

No. 04–7071. Acuna-Cuadros v. United States; and Cas-
tillo v. United States. C. A. 5th Cir. Certiorari denied. Re-
ported below: 385 F. 3d 875 (first judgment); 386 F. 3d 632 (sec-
ond judgment).

No. 04–7076. McCoy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 355.

No. 04–7083. Solomon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 Fed. Appx. 170.

No. 04–7086. Daniels v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 740.

No. 04–7092. Ross v. United States. C. A. 8th Cir. Certio-
rari denied.

No. 04–7098. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 789.

No. 04–7100. Wilson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 105 Fed. Appx. 498.

No. 04–7101. Torres, aka Scott v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 100 Fed. Appx. 949.

No. 04–7105. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 815.

No. 04–7108. Coleman v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–7109. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 105 Fed. Appx. 506.

No. 04–7111. Muhaymin v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–7112. Martin v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 378 F. 3d 353.
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No. 04–7113. Gruber v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–7126. Reed v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–7132. Jimenez-Borja v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 378 F. 3d 853.

No. 04–7141. Rice v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 102 Fed. Appx. 112.

No. 04–7145. Ciaravella v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 796.

No. 04–7149. Lawrence v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 463.

No. 04–7153. Edmonds v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 106 Fed. Appx. 416.

No. 04–7157. Pulido-Pedrosa, aka Arrollo-Naranjo v.
United States. C. A. 10th Cir. Certiorari denied. Reported
below: 377 F. 3d 1124.

No. 04–7159. Dominguez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 594.

No. 04–7164. Adeoshun v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–6470. Erickson v. Sunbeam Corp. C. A. 2d Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition.

No. 04–6633. Colida v. Motorola, Inc. C. A. 7th Cir. Cer-
tiorari denied. Justice Scalia took no part in the consideration
or decision of this petition. Reported below: 107 Fed. Appx. 647.

Rehearing Denied

No. 03–10098. Hawthorne v. Cain, Warden, ante, p. 825;
No. 03–10131. Hoffman v. Jones, Warden, ante, p. 825;
No. 03–10192. Green v. Johnson, Director, Virginia De-

partment of Corrections, ante, p. 827;
No. 03–10285. Reed v. Woodford, Director, California

Department of Corrections, ante, p. 829;
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No. 03–10301. Johnson v. Ward, Director, Oklahoma De-
partment of Corrections, ante, p. 830;

No. 03–10360. Autrey v. Parson, ante, p. 831;
No. 03–10806. Currie v. Blanks, Warden, ante, p. 852;
No. 03–10870. Lynn v. Allen et al., ante, p. 855;
No. 03–10882. Perea v. Bush, President of the United

States, ante, p. 855;
No. 03–10939. Romer v. California et al. (two judgments),

ante, p. 859;
No. 03–10954. Kroncke v. Truillo, Warden, et al., ante,

p. 860;
No. 03–10980. Muehlberg v. Roper, Superintendent, Po-

tosi Correctional Center, et al., ante, p. 861;
No. 03–11013. Romer v. Yuba County, California, et al.,

ante, p. 863;
No. 04–5021. Allen v. Mitchell, Warden, ante, p. 878;
No. 04–5057. Hale v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 880;

No. 04–5237. Ugochukwu v. United States, ante, p. 889;
No. 04–5325. McCreary v. Jefferson Smurfit Corp., ante,

p. 893;
No. 04–5380. Wynter v. Burge, Superintendent, Auburn

Correctional Facility, ante, p. 896;
No. 04–5402. Currie v. Blanks, Warden, ante, p. 897;
No. 04–5427. Dean v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 899;

No. 04–5554. Thompson v. Nebraska Department of Cor-
rectional Services et al., ante, p. 906;

No. 04–5580. Calhoun, aka Martin v. United States, ante,
p. 906;

No. 04–5587. Barnes v. Cain, Warden, ante, p. 929;
No. 04–5605. Boyce v. Schriro, Director, Arizona De-

partment of Corrections, et al., ante, p. 907;
No. 04–5729. Bedard v. Iowa, ante, p. 932;
No. 04–5780. Graham v. Webber et al., ante, p. 911;
No. 04–5800. Jackson v. Commissioner of Internal Reve-

nue, ante, p. 911;
No. 04–5902. In re Olson, ante, p. 807;
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No. 04–5912. Jones v. City of St. Louis, Missouri, ante,
p. 946;

No. 04–6132. Noem Veta v. Dupnik, ante, p. 948;
No. 04–6243. Gardner v. Principi, Secretary of Veterans

Affairs, ante, p. 948; and
No. 04–6278. Williams v. United States, ante, p. 939. Peti-

tions for rehearing denied.

No. 03–9994. Corradini v. Corradini, 542 U. S. 941. Motion
for leave to file petition for rehearing denied.

December 10, 2004

Miscellaneous Order

No. 04A469. Ashcroft, Attorney General v. O Centro
Espirita Beneficente Uniao do Vegetal et al. C. A. 10th
Cir. Application for stay of injunction or, in the alternative, to
recall and stay the mandate, presented to Justice Breyer, and
by him referred to the Court, denied. The temporary stay en-
tered December 1, 2004, is vacated.

Certiorari Granted

No. 04–340. San Remo Hotel, L. P., et al. v. City and
County of San Francisco, California, et al. C. A. 9th Cir.
Certiorari granted limited to Question 1 presented by the peti-
tion. Reported below: 364 F. 3d 1088.

No. 04–480. Metro-Goldwyn-Mayer Studios Inc. et al. v.
Grokster, Ltd., et al. C. A. 9th Cir. Certiorari granted.
Reported below: 380 F. 3d 1154.

No. 04–495. Wilkinson, Director, Ohio Department of
Rehabilitation and Correction, et al. v. Austin et al.
C. A. 6th Cir. Certiorari granted. Reported below: 372 F. 3d
346.

No. 04–5928. Medellin v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis granted. Certiorari granted. Reported
below: 371 F. 3d 270.
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December 13, 2004

Certiorari Granted—Vacated and Remanded

No. 03–1622. Foubert v. Lyons. C. A. 6th Cir. Certiorari
granted, judgment vacated, and case remanded for further consid-
eration in light of Brosseau v. Haugen, ante, p. 194 (per curiam).
Reported below: 90 Fed. Appx. 835.

Certiorari Granted—Reversed and Remanded. (See No. 03–
1261, ante, p. 194.)

Miscellaneous Orders

No. 04A305. Kroncke v. Hood et al.; and
No. 04A306. Kroncke v. Hood et al. Applications for cer-

tificates of appealability, addressed to Justice Stevens and re-
ferred to the Court, denied.

No. 04A449. PPG Industries, Inc. v. Nelson, dba James-
ton Glass Service, et al. C. A. 3d Cir. Application to recall
and stay the mandate, addressed to Justice Breyer and referred
to the Court, denied.

No. 04M29. Conyer v. United States. Motion to direct the
Clerk to file petition for writ of certiorari out of time denied.

No. 03–388. Bates et al. v. Dow Agrosciences LLC. C. A.
5th Cir. [Certiorari granted, 542 U. S. 936.] Motion of the Act-
ing Solicitor General for leave to participate in oral argument as
amicus curiae and for divided argument granted.

No. 03–932. Dura Pharmaceuticals, Inc., et al. v. Broudo
et al. C. A. 9th Cir. [Certiorari granted, 542 U. S. 936.] Mo-
tion of the Acting Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 03–1601. City of Rancho Palos Verdes, California,
et al. v. Abrams. C. A. 9th Cir. [Certiorari granted, 542 U. S.
965.] Motion of petitioners to dispense with printing the joint
appendix granted. Motion of the Acting Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.

No. 04–5695. Cooper v. Lock, Superintendent, Central
Missouri Correctional Center. Sup. Ct. Mo. Motion of
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petitioner for reconsideration of order denying leave to proceed
in forma pauperis [ante, p. 921] denied.

No. 04–6715. Hall v. Miller. Sup. Ct. Ky.; and
No. 04–6768. Fan v. Nag et al. C. A. 6th Cir. Motions

of petitioners for leave to proceed in forma pauperis denied.
Petitioners are allowed until January 3, 2005, within which to pay
the docketing fees required by Rule 38(a) and to submit petitions
in compliance with Rule 33.1 of the Rules of this Court.

No. 04–7307. In re Caja Fonesca. Petition for writ of ha-
beas corpus denied.

Certiorari Denied

No. 03–10858. Broomes et al. v. Ashcroft, Attorney Gen-
eral, et al. C. A. 10th Cir. Certiorari denied. Reported
below: 358 F. 3d 1251.

No. 04–173. Quinn et al. v. Securities and Exchange
Commission. C. A. 5th Cir. Certiorari denied. Reported
below: 88 Fed. Appx. 744.

No. 04–190. Petro-Hunt, L. L. C., et al. v. United States
et al. C. A. 5th Cir. Certiorari denied. Reported below: 365
F. 3d 385.

No. 04–198. R. J. Fitzgerald & Co., Inc., et al. v. Commod-
ity Futures Trading Commission. C. A. 11th Cir. Certiorari
denied. Reported below: 310 F. 3d 1321.

No. 04–206. SL Service, Inc. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 357 F. 3d 1358.

No. 04–482. Dillard’s, Inc. v. Byrd. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 368 F. 3d 1278.

No. 04–483. Hunter v. Porter. App. Ct. Mass. Certiorari
denied. Reported below: 57 Mass. App. 233, 782 N. E. 2d 530.

No. 04–486. Lapides v. National City Bank of Minneapo-
lis. C. A. 4th Cir. Certiorari denied. Reported below: 100
Fed. Appx. 910.

No. 04–490. Parker v. McLaurin et al. C. A. 5th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 801.
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No. 04–494. Overman v. Taylor. C. A. 11th Cir. Certiorari
denied. Reported below: 107 Fed. Appx. 185.

No. 04–500. Levin v. Upper Makefield Township, Bucks
County, Pennsylvania, et al. C. A. 3d Cir. Certiorari de-
nied. Reported below: 90 Fed. Appx. 653.

No. 04–505. Conroy v. Abraham Chevrolet-Tampa, Inc.,
dba Autoway Chevrolet. C. A. 11th Cir. Certiorari denied.
Reported below: 375 F. 3d 1228.

No. 04–509. Sanchez et al. v. Bernalillo County Board
of County Commissioners. Dist. Ct. N. M., Bernalillo County.
Certiorari denied.

No. 04–520. Palahuta v. Ashcroft, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 94 Fed.
Appx. 580.

No. 04–622. Negele v. Ashcroft, Attorney General.
C. A. 8th Cir. Certiorari denied. Reported below: 368 F. 3d 981.

No. 04–638. Zavalidroga v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 721.

No. 04–646. Biernat v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 369 F. 3d 1046.

No. 04–5606. Skinner v. San Felipe Del Rio Consolidated
Independent School District et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 95 Fed. Appx. 717.

No. 04–5708. Cedano-Medina v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 366 F. 3d 682.

No. 04–5794. Goldstein v. Harvard University. C. A. 1st
Cir. Certiorari denied. Reported below: 77 Fed. Appx. 534.

No. 04–6717. Goodridge v. Lewis, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 04–6731. Scott v. Wackenhut Corp. et al. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 443.

No. 04–6732. Sixta v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied.
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No. 04–6738. Partin v. Robinson, Transfer Case Worker,
et al. C. A. 8th Cir. Certiorari denied.

No. 04–6743. Stoneman v. Schriro, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 106 Fed. Appx. 567.

No. 04–6749. Stinson v. Kyler, Superintendent, State
Correctional Institution at Huntingdon. C. A. 3d Cir.
Certiorari denied.

No. 04–6750. Shabazz v. Matesanz. C. A. 1st Cir. Certio-
rari denied.

No. 04–6761. Moore v. Fortner, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 04–6762. McCool v. Pappert, Attorney General of
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied.

No. 04–6763. Bryant v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6764. Belcher v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 04–6771. Walter v. Sobina, Superintendent, State
Correctional Institution at Somerset, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–6775. Benson v. Home Depot U. S. A., Inc. C. A.
5th Cir. Certiorari denied.

No. 04–6780. Lumumba v. Patrick, Superintendent, State
Correctional Institution at Houtzdale, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–6795. Harris v. Florida; and
No. 04–6796. Gentes v. Florida. Sup. Ct. Fla. Certiorari

denied. Reported below: 881 So. 2d 1079.

No. 04–6821. Cockrell v. Woodford, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied.
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No. 04–6857. Page v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 767.

No. 04–6901. Stone v. Crawford, Director, Nevada De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 94 Fed. Appx. 662.

No. 04–6983. Simba v. Thompson et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 967.

No. 04–6986. Brewer v. Hall, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 378 F. 3d 952.

No. 04–7004. Wilson v. Snodgrass, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 04–7026. Cooley v. Watkins, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 107 Fed. Appx.
861.

No. 04–7028. Dorenbos v. Gorman, Superintendent,
Larch Corrections Center. C. A. 9th Cir. Certiorari
denied.

No. 04–7102. Williams v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 100 Fed. Appx. 207.

No. 04–7107. Marlow v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 275 Wis. 2d 277, 683 N. W. 2d 94.

No. 04–7123. Carr v. Schofield, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 364 F. 3d 1246.

No. 04–7155. Evans v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 92 Fed. Appx. 780.

No. 04–7169. Frampton v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 382 F. 3d 213.

No. 04–7170. Hervey v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 278 Kan. –––, 91 P. 3d 1238.

No. 04–7178. Ramirez-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 561.
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No. 04–7180. Howard v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 986.

No. 04–7181. Gonzalez-Valenzuela v. United States.
C. A. 9th Cir. Certiorari denied.

No. 04–7185. Thomas v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–7187. Wilson v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–7188. Sherrill v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 82.

No. 04–7195. Sanchez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 133.

No. 04–7204. McLaughlin v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 556.

No. 04–7209. Kato v. Graber, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–7211. Sandoval-Rivas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 109 Fed. Appx. 854.

No. 04–7219. Patino, aka Patino-Reyes v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 104 Fed.
Appx. 455.

No. 04–7222. Lugan-Balleza v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 105 Fed. Appx. 632.

No. 04–7228. Misla-Martinez v. United States. C. A. 1st
Cir. Certiorari denied.

No. 03–1452. Mueller, Warden v. Nunes. C. A. 9th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 350 F. 3d 1045.

No. 04–162. Maddox, Warden v. Taylor. C. A. 9th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 366 F. 3d 992.

No. 04–180. Burleson v. Hancock County Sheriff’s De-
partment Civil Service Commission et al. Ct. App. Miss.
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Motion of North Carolina et al. for leave to file a brief as amici
curiae granted. Certiorari denied. Reported below: 872 So.
2d 43.

No. 04–618. Silverstein v. Penguin Putnam, Inc. C. A.
2d Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 368
F. 3d 77.

No. 04–7271. Kunkle v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

Justice Stevens, concurring.

In a state postconviction proceeding on November 17, 2004, the
Texas Court of Criminal Appeals, by a 5-to-4 vote, entered a
two-paragraph order denying petitioner Troy Kunkle’s claim that
his execution should be set aside because the proceedings that
resulted in his death sentence violated the Eighth Amendment
under Penry v. Lynaugh, 492 U. S. 302 (1989), and Tennard v.
Dretke, 542 U. S. 274 (2004). Promptly after the Texas court
entered its order, and only hours before his execution was sched-
uled, petitioner applied to this Court for a stay, which we granted.
That was the second time this Court had stayed petitioner’s
scheduled execution. Because I recognize that granting a stay
of execution is not without costs, I write to explain why I felt
compelled to vote to grant it, and why I must now vote to deny
petitioner’s writ of certiorari.

Given the order entered by the Texas court, we had reason to
doubt whether the court’s decision was in fact based on adequate
and independent state grounds. The court, for example, stated
in its brief order that it had “reviewed [petitioner’s] claims in light
of Tennard v. Dretke and Smith v. Texas.” Ex parte Kunkle,
No. WR–20,574–04, p. 2. If the court’s decision had indeed been
a ruling on the merits of Kunkle’s federal claim, it was inconsist-
ent with our decisions in Penry, Tennard, and more recently
Smith v. Texas, ante, p. 37 (per curiam), and we would have had
jurisdiction to review and reverse the order. If, on the other
hand, the order was independently based on the state procedural
ground that the Texas court itself had no authority to grant the
relief requested, we lack jurisdiction. Herb v. Pitcairn, 324 U. S.
117, 125–126 (1945). It is beyond dispute, however, that we had
jurisdiction to enter a stay in order to give us time to determine
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whether we have jurisdiction to reach the merits of Kunkle’s
federal claim.

I am now satisfied that the Texas court’s determination was
independently based on a determination of state law, see Tex.
Code Crim. Proc. Ann., Art. 11.071, § 5 (Vernon Supp. 2004–2005),
and therefore that we cannot grant petitioner his requested relief.
That result is regrettable because it seems plain that Kunkle’s
sentence was imposed in violation of the Constitution. In this
proceeding, however, he has invoked a state remedy that, as a
matter of state law, is not available to him. Accordingly, I concur
in the Court’s decision.

Rehearing Denied

No. 03–10876. Minefield v. United States, ante, p. 855;
No. 03–11047. Edison v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 865;

No. 04–5082. Coles v. Johnson, Director, Virginia De-
partment of Corrections, ante, p. 881;

No. 04–5206. Landau v. Vastine-Smith et al., ante, p. 887;
No. 04–5403. Clements v. Crosby, Secretary, Florida De-

partment of Corrections, et al., ante, p. 897;
No. 04–5409. Carter v. United States, ante, p. 898;
No. 04–5461. Irizarry Sanabria v. United States, ante,

p. 901;
No. 04–5640. Smith v. *NSYNC et al., ante, p. 908;
No. 04–5753. Cochran v. Johnson, Director, Virginia De-

partment of Corrections, ante, p. 933;
No. 04–5766. Cannon v. Department of Justice et al.,

ante, p. 911;
No. 04–5806. Taalib-Din v. City of Detroit, Michigan,

et al., ante, p. 934;
No. 04–5838. Vaughan v. Vaughan et al., ante, p. 945;
No. 04–5847. Jones v. Shannon Villas Condominium Assn.,

ante, p. 935;
No. 04–5880. Longley v. United States, ante, p. 913;

and
No. 04–5893. Vaughan v. Putnam County, Florida, et al.,

ante, p. 946. Petitions for rehearing denied.
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December 30, 2004

Dismissal Under Rule 46

No. 03–1571. Hacienda Valley Mobile Estates v. City of
Morgan Hill, California, et al. C. A. 9th Cir. Certiorari
dismissed under this Court’s Rule 46. Reported below: 353 F.
3d 651.

January 3, 2005

Dismissal Under Rule 46

No. 04–651. Miller, Personal Representative of the Es-
tate of Miller, et al. v. Honeywell International Inc.
et al. C. A. 7th Cir. Certiorari dismissed under this Court’s
Rule 46.1. Reported below: 107 Fed. Appx. 643.

January 5, 2005

Dismissal Under Rule 46

No. 03–1681. City of Morgan Hill, California, et al. v.
Hacienda Valley Mobile Estates. C. A. 9th Cir. Certiorari
dismissed under this Court’s Rule 46. Reported below: 353 F.
3d 651.

January 7, 2005
Miscellaneous Orders

No. 03–388. Bates et al. v. Dow Agrosciences LLC. C. A.
5th Cir. [Certiorari granted, 542 U. S. 936.] Motion of Texas
et al. for leave to participate in oral argument as amici curiae
and for divided argument denied.

No. 04–37. Clingman, Secretary, Oklahoma State Elec-
tion Board, et al. v. Beaver et al. C. A. 10th Cir. [Certio-
rari granted, 542 U. S. 965.] Motion of South Dakota et al. for
leave to participate in oral argument as amici curiae and for
divided argument granted.

Certiorari Granted

No. 03–1237. Merck KGaA v. Integra Lifesciences I, Ltd.,
et al. C. A. Fed. Cir. Motion of Eli Lilly and Company for
leave to file a brief as amicus curiae granted. Certiorari
granted. Justice O’Connor and Justice Breyer took no part
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in the consideration or decision of this motion and this petition.
Reported below: 331 F. 3d 860.

No. 03–10198. Halbert v. Michigan. Ct. App. Mich. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted.

No. 04–169. Graham County Soil and Water Conserva-
tion District et al. v. United States ex rel. Wilson. C. A.
4th Cir. Certiorari granted. Reported below: 367 F. 3d 245.

No. 04–368. Arthur Andersen LLP v. United States.
C. A. 5th Cir. Certiorari granted. Reported below: 374 F. 3d
281.

No. 04–514. Bell, Warden v. Thompson. C. A. 6th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted limited to Question 2 presented by
the petition. Reported below: 373 F. 3d 688.

No. 04–563. Mayle, Warden v. Felix. C. A. 9th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted. Reported below: 379 F. 3d 612.

No. 04–603. Grable & Sons Metal Products, Inc. v.
Darue Engineering & Manufacturing. C. A. 6th Cir. Cer-
tiorari granted limited to Question 1 presented by the petition.
Reported below: 377 F. 3d 592.

No. 04–637. Mitchell, Warden v. Stumpf. C. A. 6th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted. Reported below: 367 F. 3d 594.

No. 04–6964. Johnson v. California. Ct. App. Cal., 1st App.
Dist. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted.

January 10, 2005

Dismissal Under Rule 46

No. 04–5586. Peoples v. United States. C. A. 8th Cir.
Certiorari dismissed under this Court’s Rule 46. Reported
below: 360 F. 3d 892.
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Certiorari Granted—Vacated and Remanded

No. 04–273. Ozmint, Director, South Carolina Depart-
ment of Corrections v. Nance. Sup. Ct. S. C. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Florida v. Nixon, ante, p. 175. Reported
below: 358 S. C. 480, 596 S. E. 2d 62.

Certiorari Dismissed

No. 04–6805. Tasby, aka Amen-Ra v. Dretke, Director,
Texas Department of Criminal Justice, Correctional In-
stitutions Division, et al. C. A. 5th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8.

No. 04–6810. Wells v. Scace et al. C. A. 9th Cir. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 04–6875. Reed v. Arizona. C. A. 9th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 04–6935. Johnson v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8.

No. 04–6987. Pearson v. Saar, Secretary, Maryland De-
partment of Public Safety and Correctional Services,
et al. C. A. 4th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8. Reported below: 100 Fed. Appx. 952.

No. 04–7061. Pellegrino v. Janklow, Governor of South
Dakota, et al. C. A. 8th Cir. Motion of petitioner to defer
consideration of petition for writ of certiorari denied. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. As petitioner
has repeatedly abused this Court’s process, the Clerk is directed
not to accept any further petitions in noncriminal matters from
petitioner unless the docketing fee required by Rule 38(a) is paid
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and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein. Reported below: 90 Fed. Appx. 190.

No. 04–7249. Reed v. United States et al. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–7302. Hood v. Beck et al. C. A. 4th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. As petitioner
has repeatedly abused this Court’s process, the Clerk is directed
not to accept any further petitions in noncriminal matters from
petitioner unless the docketing fee required by Rule 38(a) is paid
and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein. Reported below: 108 Fed. Appx. 785.

No. 04–7314. Okoro v. Hemingway, Warden. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 104 Fed.
Appx. 558.

No. 04–7399. McConico v. City of Birmingham, Alabama,
et al. C. A. 11th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is sub-
mitted in compliance with Rule 33.1. See Martin v. District of
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.
Reported below: 116 Fed. Appx. 244.
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No. 04–7402. Reed v. United States Court of Appeals
for the Ninth Circuit et al. C. A. 9th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. D–2387. In re Discipline of Ifill. Adrian Palmer Ifill,
of Washington, D. C., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2388. In re Discipline of Culver. Allan James Cul-
ver, Jr., of Bel Air, Md., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2389. In re Discipline of Fitzgerald. Judith Le-
nore Fitzgerald, of Baltimore, Md., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring her to show cause why she should not be dis-
barred from the practice of law in this Court.

No. D–2390. In re Discipline of Wood. Benjamin Churchill
Wood, of Suffern, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2391. In re Discipline of Young. George Guyer
Young III, of Havertown, Pa., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2392. In re Discipline of Webber. Joseph Philip
Webber, of Towson, Md., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2393. In re Discipline of Frankel. Mark David
Frankel, of York, Pa., is suspended from the practice of law in
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this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2394. In re Discipline of Goodman. Ellis Howard
Goodman, of Baltimore, Md., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 04M30. Zenian v. District of Columbia Public Serv-
ice Commission;

No. 04M31. Young v. S. E. Johnson Cos., Inc.;
No. 04M32. Colen v. Los Angeles County Board of Su-

pervisors et al.;
No. 04M33. DeLuca v. United States;
No. 04M34. Dorrough v. United States;
No. 04M36. Nisewarner v. United States;
No. 04M37. Sibley v. Sixth RMA Partners, L. P., aka RMA

Partners, L. P.; and
No. 04M38. Panezo v. Smith, Superintendent, Shawan-

gunk Correctional Facility. Motions to direct the Clerk to
file petitions for writs of certiorari out of time denied.

No. 04M35. Ross v. Connecticut. Motion to defer consider-
ation denied. Motion for leave to proceed in forma pauperis
without an affidavit of indigency executed by petitioner denied.

No. 105, Orig. Kansas v. Colorado. Motion of the Special
Master for interim fees and expenses granted, and the Special
Master is awarded a total of $10,060.80 for the period January 26
through November 16, 2004, to be paid equally by the parties.
[For earlier decision herein, see, e. g., ante, p. 86.]

No. 02–1672. Jackson v. Birmingham Board of Education.
C. A. 11th Cir. [Certiorari granted, 542 U. S. 903.] Motion of
respondent for leave to file a supplemental brief after argument
denied.

No. 03–1693. McCreary County, Kentucky, et al. v.
American Civil Liberties Union of Kentucky et al. C. A.
6th Cir. [Certiorari granted, ante, p. 924.] Motion of the Acting
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Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted.

No. 04–70. Exxon Mobil Corp. v. Allapattah Services,
Inc., et al. C. A. 11th Cir.; and

No. 04–79. del Rosario Ortega et al. v. Star-Kist Foods,
Inc. C. A. 1st Cir. [Certiorari granted, ante, p. 924.] Motion
for divided argument granted to be divided as follows: 22 min-
utes for petitioner in No. 04–70; 22 minutes for respondent in
No. 04–79; 22 minutes for respondents in No. 04–70; and 22 min-
utes for petitioners in No. 04–79. Request to argue the cases
seriatim denied.

No. 04–278. Town of Castle Rock, Colorado v. Gonzales,
Individually and as Next Best Friend of Her Deceased
Minor Children, Gonzales et al. C. A. 10th Cir. [Certiorari
granted, ante, p. 955.] Motion of the parties to dispense with
printing the joint appendix granted.

No. 04–403. Haberman v. City of Long Beach, New York,
et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Motion of re-
spondents for sanctions denied.

No. 04–575. Nielson, Executive Director, Utah Depart-
ment of Environmental Quality, et al. v. Private Fuel
Storage, L. L. C., et al. C. A. 10th Cir. The Acting Solicitor
General is invited to file a brief in this case expressing the views
of the United States.

No. 04–828. Evans et al. v. Stephens et al. C. A. 11th
Cir. Motion of petitioners to expedite consideration of petition
for writ of certiorari denied.

No. 04–5318. Carter v. United States. C. A. 11th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 804] denied.

No. 04–5426. Clark v. United States District Courts for
the Central and Northern Districts of California. C. A.
9th Cir. Motion of petitioner for reconsideration of order denying
leave to proceed in forma pauperis [ante, p. 804] denied.

No. 04–6290. Levy v. Fairfax County, Virginia, et al.
C. A. 4th Cir. Motion of petitioner for reconsideration of order
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denying leave to proceed in forma pauperis [ante, p. 985]
denied.

No. 04–7036. Ventimiglia v. St. Louis County, Missouri,
et al. C. A. 8th Cir.;

No. 04–7056. Muresan v. Washington Department of So-
cial and Health Services. Ct. App. Wash.;

No. 04–7117. Afful v. Ashcroft, Attorney General.
C. A. 1st Cir.;

No. 04–7160. In re Bledsoe; and
No. 04–7296. Ruiz Rivera v. Commissioner of Internal

Revenue. C. A. 1st Cir. Motions of petitioners for leave to
proceed in forma pauperis denied. Petitioners are allowed until
January 31, 2005, within which to pay the docketing fees required
by Rule 38(a) and to submit petitions in compliance with Rule
33.1 of the Rules of this Court.

No. 04–7432. In re Doose;
No. 04–7456. In re Baker;
No. 04–7551. In re Robinson, aka Yowel;
No. 04–7581. In re Figueroa;
No. 04–7607. In re Brown;
No. 04–7673. In re Brooks; and
No. 04–7707. In re Streeter. Petitions for writs of habeas

corpus denied.

No. 04–586. In re Shemonsky;
No. 04–782. In re Shemonsky;
No. 04–783. In re Shemonsky;
No. 04–6951. In re Murray;
No. 04–7003. In re Vovak;
No. 04–7038. In re Thibeaux;
No. 04–7163. In re Barkclay; and
No. 04–7200. In re Barkclay. Petitions for writs of manda-

mus denied.

No. 04–613. In re Jarmuth;
No. 04–6856. In re Barkclay;
No. 04–6917. In re Mease;
No. 04–6918. In re Barkclay;
No. 04–6954. In re Barkclay;
No. 04–7023. In re Barkclay;
No. 04–7024. In re Barkclay; and
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No. 04–7300. In re Vovak. Petitions for writs of prohibi-
tion denied.

Certiorari Denied

No. 04–120. Parker v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 873 So. 2d 270.

No. 04–126. Illinois v. Braggs. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 209 Ill. 2d 492, 810 N. E. 2d 472.

No. 04–256. Asika v. Ashcroft, Attorney General. C. A.
4th Cir. Certiorari denied. Reported below: 362 F. 3d 264.

No. 04–301. Office of the Commissioner of Baseball
et al. v. Major League Umpires Assn. et al. C. A. 3d Cir.
Certiorari denied. Reported below: 357 F. 3d 272.

No. 04–318. Poole v. Family Court of New Castle
County et al. C. A. 3d Cir. Certiorari denied. Reported
below: 368 F. 3d 263.

No. 04–356. Egervary v. Young et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 366 F. 3d 238.

No. 04–381. Shen v. T. D. Waterhouse Investor Service,
Inc. C. A. 1st Cir. Certiorari denied.

No. 04–389. Maynard v. Nygren, Sheriff, McHenry
County, Illinois. C. A. 7th Cir. Certiorari denied. Reported
below: 372 F. 3d 890.

No. 04–392. Palcko v. Airborne Express, Inc. C. A. 3d
Cir. Certiorari denied. Reported below: 372 F. 3d 588.

No. 04–397. Former Employees of Marathon Ashland
Pipe Line, LLC v. Chao, Secretary of Labor. C. A. Fed.
Cir. Certiorari denied. Reported below: 370 F. 3d 1375.

No. 04–398. Glukowsky v. Equity One, Inc. Sup. Ct. N. J.
Certiorari denied. Reported below: 180 N. J. 49, 848 A. 2d 747.

No. 04–405. Hudson v. Metropolitan Government of
Nashville and Davidson County, Tennessee. Ct. App.
Tenn. Certiorari denied. Reported below: 148 S. W. 3d 907.
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No. 04–423. China North Industries Corp., a Chinese En-
tity, aka Norinco v. Ileto et al. C. A. 9th Cir. Certiorari
denied. Reported below: 349 F. 3d 1191.

No. 04–430. Lifestar Ambulance Service, Inc., et al. v.
United States et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 365 F. 3d 1293.

No. 04–449. Lamont v. O’Donnell et vir. Sup. Ct. Ore.
Certiorari denied. Reported below: 337 Ore. 86, 91 P. 3d 721.

No. 04–468. AG Industrial Manufacturing Inc. et al. v.
Waterkeepers Northern California, dba Deltakeeper,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 375
F. 3d 913.

No. 04–477. Chiron Corp. v. Genentech, Inc. C. A. Fed.
Cir. Certiorari denied. Reported below: 363 F. 3d 1247.

No. 04–479. Armstrong v. Segal, as Trustee of Mountain
Pacific Ventures, Inc., et al. C. A. 10th Cir. Certiorari de-
nied. Reported below: 97 Fed. Appx. 285.

No. 04–487. Visnic et al. v. Nortel Networks Corp. et al.
C. A. 2d Cir. Certiorari denied. Reported below: 369 F. 3d 27.

No. 04–492. Corrigan v. Washington. Super. Ct. Wash.,
Adams County. Certiorari denied.

No. 04–498. Jacobs v. Lawler et al. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 04–501. Headspeth v. Georgia. Ct. App. Ga. Certio-
rari denied. Reported below: 265 Ga. App. 288, 593 S. E. 2d 742.

No. 04–506. Clevinger et al. v. Diversified Telecom
Service, Inc. Sup. Ct. Neb. Certiorari denied. Reported
below: 268 Neb. 388, 683 N. W. 2d 338.

No. 04–508. Burton v. Buckner Children & Family Serv-
ices, Inc. C. A. 5th Cir. Certiorari denied. Reported below:
104 Fed. Appx. 394.

No. 04–516. Donaldson et al. v. Lott, Sheriff, Richland
County, South Carolina, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 372 F. 3d 267.
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No. 04–518. H&R Block, Inc., et al. v. Carnegie, on Be-
half of Herself and All Others Similarly Situated.
C. A. 7th Cir. Certiorari denied. Reported below: 376 F. 3d 656.

No. 04–519. Birnbaum v. Law Offices of G. David West-
fall, P. C., et al. Ct. App. Tex., 5th Dist. Certiorari denied.
Reported below: 120 S. W. 3d 470.

No. 04–521. Ober v. Brown et al. C. A. 3d Cir. Certiorari
denied. Reported below: 105 Fed. Appx. 345.

No. 04–523. Wyss, Individually and as Guardian ad
Litem of Wyss v. City of Hoquiam, Washington, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 111 Fed.
Appx. 449.

No. 04–524. Tracy v. Tracy, aka Cockfield, et al. Sup.
Ct. Pa. Certiorari denied.

No. 04–525. Lac Courte Oreilles Band of Lake Superior
Chippewa Indians of Wisconsin et al. v. United States
et al. C. A. 7th Cir. Certiorari denied. Reported below: 367
F. 3d 650.

No. 04–526. Hughes et al. v. Crist, Attorney General
of Florida. C. A. 11th Cir. Certiorari denied. Reported
below: 377 F. 3d 1258.

No. 04–528. Womack+Hampton Architects, L. L. C. v. Met-
ric Holdings Limited Partnership et al. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 374.

No. 04–535. Gonzalez-Hernandez et al. v. Ashcroft, At-
torney General. C. A. 5th Cir. Certiorari denied. Reported
below: 98 Fed. Appx. 345.

No. 04–538. Davis v. Mississippi. Ct. App. Miss. Certiorari
denied. Reported below: 878 So. 2d 1020.

No. 04–545. Hernandez-Angeles v. Ashcroft, Attorney
General. C. A. 9th Cir. Certiorari denied. Reported below:
107 Fed. Appx. 148.

No. 04–547. Trunnell v. Summit County, Utah, et al. Ct.
App. Utah. Certiorari denied.
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No. 04–549. Edem v. United States District Court for
the Eastern District of New York. C. A. 2d Cir. Certio-
rari denied.

No. 04–550. Nader et al. v. Serody et al. Sup. Ct. Pa.
Certiorari denied. Reported below: 580 Pa. 134, 860 A. 2d 1.

No. 04–551. Albright v. Neighborhood Development Col-
laborative; and

No. 04–552. Ginsberg v. Neighborhood Development Col-
laborative. C. A. 4th Cir. Certiorari denied. Reported
below: 102 Fed. Appx. 811.

No. 04–553. Sierra v. Florida Department of Transpor-
tation. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Re-
ported below: 875 So. 2d 620.

No. 04–558. Simeonov v. Ashcroft, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 371 F. 3d 532.

No. 04–560. Blaustein & Reich, Inc., dba Bob’s Gun &
Tackle Shop v. Truscott, Director, Bureau of Alcohol,
Tobacco, Firearms, and Explosives. C. A. 4th Cir. Certio-
rari denied. Reported below: 365 F. 3d 281.

No. 04–562. Skonieczny v. Economy Borough Municipal
Authority. Commw. Ct. Pa. Certiorari denied. Reported
below: 834 A. 2d 685.

No. 04–564. Cass v. Suffolk County Correctional Facil-
ity et al. C. A. 2d Cir. Certiorari denied.

No. 04–565. Edwards v. Barton Protective Services,
Inc., et al. Ct. App. D. C. Certiorari denied. Reported
below: 859 A. 2d 1110.

No. 04–566. Walters v. Daughters of Charity National
Health System, Inc., dba Providence Hospital, et al.
C. A. 11th Cir. Certiorari denied. Reported below: 112 Fed.
Appx. 3.

No. 04–567. Talmidge International, Ltd., et al. v.
Dahiya. C. A. 5th Cir. Certiorari denied. Reported below:
371 F. 3d 207.
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No. 04–573. Chesapeake Bay Fishing Co., L. C. v. Golden
Nugget, Inc., et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 93 Fed. Appx. 530.

No. 04–578. Serrato v. Kaplan et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 509.

No. 04–580. Sorenson v. New York et al. C. A. 2d Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 905.

No. 04–583. MacDonald Letter Service, Inc. v. Mar-
shall, Secretary of the Iowa Senate, et al. Ct. App. Iowa.
Certiorari denied. Reported below: 683 N. W. 2d 126.

No. 04–584. Kondakova et al. v. Ashcroft, Attorney
General. C. A. 8th Cir. Certiorari denied. Reported below:
383 F. 3d 792.

No. 04–588. Oliver v. Department of the Army. C. A.
Fed. Cir. Certiorari denied. Reported below: 107 Fed. Appx.
899.

No. 04–601. Shafer v. Miller-Stout, Superintendent,
Airway Heights Corrections Center. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 626.

No. 04–604. City of Tucson, Arizona, et al. v. McCulley.
C. A. 9th Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 21.

No. 04–608. Lewis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 368 F. 3d 1102.

No. 04–612. Amaraneni, Administrator of the Estate of
Venkataramiah, et al. v. Gulf Coast Research Laboratory
et al. Sup. Ct. Miss. Certiorari denied. Reported below: 877
So. 2d 1250.

No. 04–614. Kelly v. Orange County, California. C. A.
9th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 206.

No. 04–615. Kaplan v. Berghuis, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 74.

No. 04–625. Haas v. Wisconsin et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 107.
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No. 04–627. Martinez v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 379 F. 3d 1034 and 100
Fed. Appx. 702.

No. 04–628. Jaffee v. Goodwin et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 784.

No. 04–629. Rahn, Director, Missouri Department of
Transportation, et al. v. Robb et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 370 F. 3d 735.

No. 04–630. Rullan, Secretary, Puerto Rico Department
of Health, et al. v. Morales Feliciano et al. C. A. 1st Cir.
Certiorari denied. Reported below: 378 F. 3d 42.

No. 04–632. Kuamoo et al. v. United States et al. C. A.
9th Cir. Certiorari denied. Reported below: 89 Fed. Appx. 137.

No. 04–633. Pratt v. Nelson, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 107 Fed. Appx. 836.

No. 04–634. Peabody Coal Co. et al. v. Navajo Nation.
C. A. 9th Cir. Certiorari denied. Reported below: 373 F. 3d 945.

No. 04–635. Gabanski v. Maclean et al. Dist. Ct. App.
Fla., 2d Dist. Certiorari denied.

No. 04–636. Friends of Falun Gong et al. v. Pacific Cul-
ture Enterprise, Inc., dba China Press, et al. C. A. 2d
Cir. Certiorari denied. Reported below: 109 Fed. Appx. 442.

No. 04–639. Zeidan v. Ashcroft, Attorney General.
C. A. 4th Cir. Certiorari denied.

No. 04–640. 1690 Cobb L. L. C., dba Waterpipe World,
et al. v. City of Marietta, Georgia, et al. Super. Ct. Cobb
County, Ga. Certiorari denied.

No. 04–642. Dippin’ Dots, Inc. v. Frosty Bites Distribu-
tion, LLC. C. A. 11th Cir. Certiorari denied. Reported below:
369 F. 3d 1197.

No. 04–643. Barnes v. Rozman et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 107 Fed. Appx. 273.

No. 04–644. Brooks v. Kingston, Acting Warden. C. A.
7th Cir. Certiorari denied. Reported below: 380 F. 3d 1009.
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No. 04–648. Rhinehart v. Utah. 1st Jud. Dist. Ct., Cache
County, Utah. Certiorari denied.

No. 04–653. Culwell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 426.

No. 04–654. McDonald, Executrix of the Estate of
Roger v. United States et al. C. A. 1st Cir. Certiorari
denied.

No. 04–656. Jun Zhang v. Ashcroft, Attorney General.
C. A. 5th Cir. Certiorari denied. Reported below: 102 Fed.
Appx. 361.

No. 04–662. Zamacona-Escalera v. Ashcroft, Attorney
General. C. A. 9th Cir. Certiorari denied.

No. 04–664. Loop Corp. et al. v. United States Trustee.
C. A. 8th Cir. Certiorari denied. Reported below: 379 F. 3d 511.

No. 04–669. Nichols v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 440.

No. 04–671. VanGuilder v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 04–673. Moody National Bank of Galveston v. GE
Life & Annuity Assurance Co. C. A. 5th Cir. Certiorari
denied. Reported below: 383 F. 3d 249.

No. 04–678. Goodman v. Bowdoin College. C. A. 1st Cir.
Certiorari denied. Reported below: 380 F. 3d 33.

No. 04–680. Jackson et al. v. Ray et al. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 893.

No. 04–683. Barbee et al. v. Colonial Healthcare Cen-
ter, Inc., et al. C. A. 5th Cir. Certiorari denied.

No. 04–685. Traficant v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 368 F. 3d 646.

No. 04–700. Traum v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 60 M. J. 226.

No. 04–706. Ancona v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 270 Conn. 568, 854 A. 2d 718.
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No. 04–707. Bowman v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 380 F. 3d 387.

No. 04–709. Sifrit v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 383 Md. 77, 857 A. 2d 65.

No. 04–725. Simmons v. Kmart Corp. C. A. 7th Cir. Certio-
rari denied. Reported below: 381 F. 3d 709.

No. 04–733. Graves v. Schroeder, Chief Judge, United
States Court of Appeals for the Ninth Circuit, et al.;
and Graves v. Feess et al. C. A. 9th Cir. Certiorari denied.

No. 04–738. Callan v. Bush, President of the United
States. C. A. 8th Cir. Certiorari denied. Reported below: 103
Fed. Appx. 68.

No. 04–756. Anderson et al. v. International Union,
United Plant Guard Workers of America, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 370 F. 3d 542.

No. 04–767. Moore v. Tennessee Department of Chil-
dren’s Services. Ct. App. Tenn. Certiorari denied.

No. 04–5160. Gross v. Louisiana. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 852 So. 2d 1.

No. 04–5161. Gross v. Louisiana. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 852 So. 2d 1.

No. 04–5333. Townsell v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 209 Ill. 2d 543, 809 N. E. 2d 103.

No. 04–5463. Awadallah v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 349 F. 3d 42.

No. 04–5578. Corum v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 362 F. 3d 489.

No. 04–5723. Riley v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 362
F. 3d 302.

No. 04–5795. Perkins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 363 F. 3d 317.
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No. 04–5863. Grajeda-Ramirez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 348 F. 3d 1123.

No. 04–5899. Hardy v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 100 Fed. Appx. 813.

No. 04–5957. Shelton v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 325 F. 3d 553.

No. 04–5959. Brinkley v. Gillis, Superintendent, State
Correctional Institution at Coal Township, et al. C. A.
3d Cir. Certiorari denied.

No. 04–5981. Bush v. Smith, Superintendent, Shaw-
angunk Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–5983. Reyes v. McElroy. C. A. 2d Cir. Certiorari
denied.

No. 04–5990. Wayne v. Santa Clara Valley Transporta-
tion Authority. C. A. 9th Cir. Certiorari denied. Reported
below: 98 Fed. Appx. 578.

No. 04–6006. Dames v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6046. Portillo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 383.

No. 04–6136. Maye v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 04–6257. Esparaza-Varela, aka Zamora v. United
States. C. A. 10th Cir. Certiorari denied. Reported below:
106 Fed. Appx. 1.

No. 04–6316. Arrieta-Buendia v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 372 F. 3d 953.

No. 04–6346. Affinito v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 366 F. 3d 252.

No. 04–6368. Crawford v. United States et al. C. A. 9th
Cir. Certiorari denied. Reported below: 372 F. 3d 1048.
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No. 04–6403. Recio-Vallejo v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 101 Fed. Appx. 955.

No. 04–6416. Brooks v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 367 F. 3d 1128.

No. 04–6482. Bonner v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 213.

No. 04–6552. Veasley v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 32 Cal. 4th 704, 86 P. 3d 302.

No. 04–6562. Langdon v. Mallonee et al. C. A. 4th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 252.

No. 04–6578. Graber v. Ohio. Ct. App. Ohio, Stark County.
Certiorari denied.

No. 04–6621. Carter v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 156 N. C. App. 446, 577
S. E. 2d 640.

No. 04–6629. Paredes v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 491.

No. 04–6684. Glass v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 136 S. W. 3d 496.

No. 04–6688. Franks v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 278 Ga. 246, 599 S. E. 2d 134.

No. 04–6740. Hoffner v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 102 Ohio St. 3d 358, 811 N. E. 2d 48.

No. 04–6760. St. Helen v. Miller, Superintendent, East-
ern New York Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 374 F. 3d 181.

No. 04–6766. Soering v. Powell, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 145.

No. 04–6767. Brown v. Blaine et al. C. A. 3d Cir. Certio-
rari denied.

No. 04–6778. Martin v. Koljonen et al. C. A. 6th Cir.
Certiorari denied. Reported below: 89 Fed. Appx. 567.
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No. 04–6779. Law v. Kelly, Superintendent, Central
Mississippi Correctional Facility. C. A. 5th Cir. Certio-
rari denied.

No. 04–6782. Mensch v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 847 A. 2d 759.

No. 04–6785. Robison v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 04–6786. Scheanette v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 144 S. W. 3d 503.

No. 04–6789. Strong v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 142 S. W. 3d 702.

No. 04–6793. Frazier v. Bagley, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6799. Franklin v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 934.

No. 04–6802. Humphrey v. Pharm Chemical Laboratory
et al. C. A. D. C. Cir. Certiorari denied. Reported below:
100 Fed. Appx. 837.

No. 04–6804. Polonczyk v. Polonczyk et al. C. A. 5th Cir.
Certiorari denied.

No. 04–6807. Jin Wai, aka Chu v. Fischer, Superintend-
ent, Sing Sing Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 04–6809. Wilson v. Peguese, Warden. Ct. Sp. App.
Md. Certiorari denied.

No. 04–6814. Sampson v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 96 Fed. Appx. 927.

No. 04–6817. Boatman v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–6819. Cobb v. Court of Appeal of California, Sec-
ond Appellate District, Division Five. Sup. Ct. Cal. Cer-
tiorari denied.



543ORD Unit: $PT1 [03-16-07 07:29:06] PGT: ORD1BV (Bound Volume)

1060 OCTOBER TERM, 2004

January 10, 2005 543 U. S.

No. 04–6820. Cavanaugh-Bey v. District of Columbia
et al. C. A. 3d Cir. Certiorari denied.

No. 04–6822. Daniel v. Cantrell et al. C. A. 6th Cir.
Certiorari denied. Reported below: 375 F. 3d 377.

No. 04–6824. Quarles v. Lineberger. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 127.

No. 04–6826. Dixon v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 101 Ohio St. 3d 328, 805 N. E. 2d 1042.

No. 04–6827. Clarke v. Stovall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6834. Nelson v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–6836. Butler v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–6838. Robles v. Goody’s Family Clothing, Inc.
C. A. 11th Cir. Certiorari denied.

No. 04–6841. Buggage v. Sheehan Pipeline Construction
Co. C. A. 10th Cir. Certiorari denied. Reported below: 109
Fed. Appx. 185.

No. 04–6842. Jimenez v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6849. Blanco v. McDaniel, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6854. Spidle v. Missouri. Ct. App. Mo., Western
Dist. Certiorari denied.

No. 04–6855. Stewart v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 95 Fed. Appx. 205.

No. 04–6862. Jones v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 375
F. 3d 352.
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No. 04–6864. Aguilera v. California. Ct. App. Cal., 4th
App. Dist., Div. 3. Certiorari denied.

No. 04–6866. Seals v. City of Wheeling, West Virginia,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 92
Fed. Appx. 972.

No. 04–6870. Salazar-Velasquez v. Ashcroft, Attorney
General. C. A. 10th Cir. Certiorari denied. Reported below:
116 Fed. Appx. 167.

No. 04–6871. Thompson v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 04–6873. Singleton v. Marshall, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–6874. Ruiz v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6876. Sanwick v. Utah. Ct. App. Utah. Certiorari
denied.

No. 04–6879. Ricks v. Peguese, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 989.

No. 04–6880. Remoi v. Klein et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 100 Fed. Appx. 127.

No. 04–6881. Douglas v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 878 So. 2d 1246.

No. 04–6884. Davis v. Duarte et al. C. A. 9th Cir. Certio-
rari denied.

No. 04–6890. Welsh v. Barnhart, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
101 Fed. Appx. 946.

No. 04–6891. Troupe v. Barnhart, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
88 Fed. Appx. 808.

No. 04–6894. Watson v. Lensing, Warden. C. A. 5th Cir.
Certiorari denied.
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No. 04–6895. Williams v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied. Reported below: 866 So. 2d 296.

No. 04–6897. Wallace v. Pliler, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–6902. Hill v. Miami-Dade County Mayor et al.
C. A. 11th Cir. Certiorari denied. Reported below: 97 Fed.
Appx. 907.

No. 04–6904. Havard v. McArthur et al. C. A. 5th Cir.
Certiorari denied.

No. 04–6905. Holland v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 871 So. 2d 241.

No. 04–6906. Hill v. Roper, Superintendent, Potosi Cor-
rectional Center. C. A. 8th Cir. Certiorari denied.

No. 04–6908. Acklin v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6909. Bradley v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–6910. Ross v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6915. Garcia v. Conway, Superintendent, Attica
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–6926. Townsend v. Lafler, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 606.

No. 04–6928. W. M. et al. v. Court Services Offender
Supervision Agency. Ct. App. D. C. Certiorari denied. Re-
ported below: 851 A. 2d 431.

No. 04–6930. LaMarca v. Crosby, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied.

No. 04–6931. Alcaraz Maldonado v. Woodford, Director,
California Department of Corrections. C. A. 9th Cir.
Certiorari denied.
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No. 04–6934. Jones v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied.

No. 04–6936. Humphrey v. New York. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 691.

No. 04–6940. Akingbala v. Ashcroft, Attorney General.
C. A. 4th Cir. Certiorari denied.

No. 04–6942. Aponte v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 579 Pa. 246, 855 A. 2d 800.

No. 04–6943. Ensworth v. California. Ct. App. Cal., 4th
App. Dist., Div. 3. Certiorari denied.

No. 04–6946. Crawford, aka Giles v. Annetts, Superin-
tendent, Wallkill Correctional Facility. C. A. 2d Cir.
Certiorari denied.

No. 04–6952. Pardon v. Jones, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–6955. Lunsford v. Carlton, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–6958. Thomas v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 371 F. 3d 782.

No. 04–6960. DeRosa v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 89 P. 3d 1124.

No. 04–6965. Johnson v. Castro, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 199.

No. 04–6971. Traylor v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 360 S. C. 74, 600 S. E. 2d
523.

No. 04–6975. Jones v. Henderson et al. C. A. 11th Cir.
Certiorari denied.

No. 04–6977. Martinez v. Smith. C. A. 9th Cir. Certio-
rari denied.

No. 04–6978. Lawal v. Ashcroft, Attorney General.
C. A. 3d Cir. Certiorari denied. Reported below: 89 Fed.
Appx. 774.
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No. 04–6985. Arevalo v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–6988. Williams v. Bradshaw, Warden. C. A. 6th
Cir. Certiorari denied.

No. 04–6996. Cady v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied.

No. 04–6998. Slone v. Yavapai County, Arizona, et al.
C. A. 9th Cir. Certiorari denied.

No. 04–7000. Murphy v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7002. Bernardez v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7007. Tasby, aka Amen-Ra v. Dretke, Director,
Texas Department of Criminal Justice, Correctional In-
stitutions Division. C. A. 5th Cir. Certiorari denied.

No. 04–7009. Ortega Flores v. California. Ct. App. Cal.,
5th App. Dist. Certiorari denied.

No. 04–7013. Espinal v. Fischer, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7015. Casteel v. Wisconsin. Ct. App. Wis. Certio-
rari denied.

No. 04–7016. Milburn v. Texas. Ct. App. Tex., 3d Dist.
Certiorari denied.

No. 04–7017. Delio v. New York. C. A. 2d Cir. Certiorari
denied.

No. 04–7018. Turner v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 04–7020. Wade v. Dormire, Superintendent, Missouri
State Penitentiary. C. A. 8th Cir. Certiorari denied.

No. 04–7021. Wilkinson v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 33 Cal. 4th 821, 94 P. 3d 551.
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No. 04–7022. Twiggs v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
Sup. Ct. Pa. Certiorari denied.

No. 04–7030. Lewis v. AMR et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 92 Fed. Appx. 382.

No. 04–7031. McSpadden v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–7032. Due v. Hamlet, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7034. Usher v. West, Superintendent, Elmira
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7035. Turner v. Humphrey, Warden. Super. Ct.
Mitchell County, Ga. Certiorari denied.

No. 04–7044. Everett v. Pennsylvania et al. C. A. 3d
Cir. Certiorari denied.

No. 04–7046. Vaughn v. City of North Branch, Minne-
sota, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 103 Fed. Appx. 73.

No. 04–7049. Lay v. Johnson, Director, Virginia Depart-
ment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 04–7050. Hart v. Multnomah County, Oregon, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 101 Fed.
Appx. 706.

No. 04–7051. Hart v. United States et al. C. A. 9th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 707.

No. 04–7053. Ali, fka Sistrunk v. Dragovich, Superin-
tendent, State Correctional Institution at Chester,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 96
Fed. Appx. 796.

No. 04–7055. Ostler v. Utah et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 105 Fed. Appx. 232.

No. 04–7058. Paul v. Fox et al. C. A. 3d Cir. Certiorari
denied. Reported below: 85 Fed. Appx. 873.
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No. 04–7062. Lawal, aka Korede v. Ashcroft, Attorney
General. C. A. 11th Cir. Certiorari denied. Reported below:
99 Fed. Appx. 876.

No. 04–7063. Manning v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–7064. Jones v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–7072. Barnes v. Florida. C. A. 11th Cir. Certio-
rari denied.

No. 04–7075. Bode v. Yarborough, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 130.

No. 04–7077. Nix v. Dretke, Director, Texas Department
of Criminal Justice, Correctional Institutions Division.
C. A. 5th Cir. Certiorari denied.

No. 04–7078. Pitts v. Crosby, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–7079. Dutrieville v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 839 A. 2d 1151.

No. 04–7080. Dockeray v. Fernald, Warden, et al. C. A.
5th Cir. Certiorari denied. Reported below: 98 Fed. Appx. 1001.

No. 04–7081. Jones v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 04–7082. Mandelaka v. Taylor, Commissioner, Dela-
ware Department of Correction, et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 768.

No. 04–7084. Rashad, aka Jones v. Maryland. Ct. Sp.
App. Md. Certiorari denied. Reported below: 156 Md. App. 772.

No. 04–7085. Schrader v. Barnhart, Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 96 Fed. Appx. 452.

No. 04–7087. Colonel v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 104 Fed. Appx. 150.
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No. 04–7088. Cook v. Virginia. C. A. 4th Cir. Certiorari
denied. Reported below: 102 Fed. Appx. 818.

No. 04–7089. Escareno v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 04–7090. Landrum v. Carey, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 806.

No. 04–7091. Bates v. Grant, Superintendent, South-
eastern Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 98 Fed. Appx. 11.

No. 04–7095. Montue v. National Concrete Cutting Co.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 101
Fed. Appx. 752.

No. 04–7097. Nali v. Blue Cross Blue Shield of Michi-
gan. Sup. Ct. Mich. Certiorari denied.

No. 04–7099. Terry v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–7103. Wasko v. Silverberg. C. A. 10th Cir. Certio-
rari denied. Reported below: 103 Fed. Appx. 332.

No. 04–7104. Burke v. North Carolina. Gen. Ct. Justice,
Super. Ct. Div., Iredell County, N. C. Certiorari denied.

No. 04–7106. Evans v. Roper, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 371 F. 3d 438.

No. 04–7110. Owens v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 868 So. 2d 524.

No. 04–7114. Harington v. Budge, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 570.

No. 04–7115. Fielder v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 379 F. 3d 113.

No. 04–7116. Cowan v. Johnson, Executive Director,
Texas Department of Criminal Justice, et al. C. A. 5th
Cir. Certiorari denied.
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No. 04–7118. Ameh v. Ashcroft, Attorney General.
C. A. 4th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 748.

No. 04–7119. Mitchell v. Louisiana. Ct. App. La., 2d Cir.
Certiorari denied. Reported below: 869 So. 2d 276.

No. 04–7121. Nettles v. Newland, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 144.

No. 04–7122. McBrearty v. Central Texas College
et al. C. A. 9th Cir. Certiorari denied. Reported below: 101
Fed. Appx. 733.

No. 04–7124. Shope v. Puerto Rico. C. A. 1st Cir. Certio-
rari denied.

No. 04–7127. Pesci v. Gansheimer, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7128. Bynum v. Fulton-DeKalb Hospital Author-
ity, dba Grady Memorial Hospital. Super. Ct. Fulton
County, Ga. Certiorari denied.

No. 04–7130. Martinez v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
99 Fed. Appx. 538.

No. 04–7133. Woodberry v. Kansas et al. C. A. 10th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 310.

No. 04–7134. Purvis v. Time & Life Building. C. A. 3d Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 867.

No. 04–7136. Williams v. Carter, Superintendent, Clal-
lam Bay Corrections Center, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7138. Phipps v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 119 Wash. App. 1065.

No. 04–7139. Ceasar v. United Services Automobile
Assn. et al. C. A. 5th Cir. Certiorari denied. Reported
below: 102 Fed. Appx. 859.
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No. 04–7140. De La Garza v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division, et al. C. A. 5th Cir. Certiorari denied.

No. 04–7143. Pauling v. Rushton, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 100 Fed. Appx. 948.

No. 04–7144. Perez v. Massachusetts. Super. Ct. Mass.,
Middlesex County. Certiorari denied.

No. 04–7146. Sandoval v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–7147. Davis v. Werholtz, Secretary, Kansas De-
partment of Corrections, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 103 Fed. Appx. 344.

No. 04–7148. Atland v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7150. Magee v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–7151. Castro Ruiz v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–7152. Valentine v. Carrier Corp. C. A. 6th Cir.
Certiorari denied.

No. 04–7156. Davis v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 817 A. 2d 1175.

No. 04–7161. Delgado Parreno, aka Delgado v. Yarbor-
ough, Warden. C. A. 9th Cir. Certiorari denied. Reported
below: 110 Fed. Appx. 753.

No. 04–7162. Mitchell v. Tennessee et al. C. A. 6th Cir.
Certiorari denied.

No. 04–7165. Burrell v. Bullard, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 04–7166. Kroncke v. Arizona. Ct. App. Ariz. Certio-
rari denied.
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No. 04–7167. Gonzales v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 163 N. C. App. 612, 594
S. E. 2d 258.

No. 04–7172. Hubbard v. Moore, Administrator, East Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 378 F. 3d 333.

No. 04–7173. Holte v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 245.

No. 04–7176. Roberts v. Director, Baptist Hospital and
Medical Center, Employee Relations. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 650.

No. 04–7177. Shamoun v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 04–7183. Page v. Spitzer, Attorney General of New
York, et al. C. A. 2d Cir. Certiorari denied. Reported below:
101 Fed. Appx. 842.

No. 04–7186. Williams v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 8 App.
Div. 3d 963, 778 N. Y. S. 2d 244.

No. 04–7189. Delgadillo v. Hickman, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 643.

No. 04–7190. Pollock v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 32 Cal. 4th 1153, 89 P. 3d 353.

No. 04–7191. Purvis v. Presidential Plaza et al. C. A.
3d Cir. Certiorari denied.

No. 04–7192. Crowell v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 374 F. 3d 790.

No. 04–7193. Braxton v. Blanks et al. C. A. 9th Cir.
Certiorari denied.

No. 04–7194. Richardson v. Safeway, Inc. C. A. 10th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 275.

No. 04–7197. Brown v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 04–7198. Solis v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 107
Fed. Appx. 414.

No. 04–7199. Bethea v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–7201. Parrott v. Gehrke et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 908.

No. 04–7208. Hubbart v. Knapp et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 379 F. 3d 773.

No. 04–7226. Worden v. Warren, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 482.

No. 04–7229. Parsons v. Price, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7232. Bontkowski v. United States et al. C. A.
7th Cir. Certiorari denied.

No. 04–7233. Trusiani v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 854 A. 2d 860.

No. 04–7234. Zarate v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 452.

No. 04–7238. Wood v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 179.

No. 04–7241. Spencer v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 164 N. C. App. 601, 596
S. E. 2d 474.

No. 04–7246. Alston v. Hearst Corp., aka Hearst Busi-
ness Communications, Inc. C. A. 4th Cir. Certiorari denied.
Reported below: 104 Fed. Appx. 318.

No. 04–7248. Smith v. Arizona. Super. Ct. Ariz., County of
Maricopa. Certiorari denied.

No. 04–7250. Smith v. United States. C. A. 5th Cir. Cer-
tiorari denied.
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No. 04–7251. Parker v. Renico, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 16.

No. 04–7254. Jones v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 381 F. 3d 114 and 108 Fed.
Appx. 19.

No. 04–7257. Copado-Jaramillo v. United States. C. A.
6th Cir. Certiorari denied. Reported below: 110 Fed. Appx. 518.

No. 04–7260. Corona-Solorzano v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 921.

No. 04–7262. Santiago v. Frey, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–7264. Holt v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 104 Fed. Appx. 427.

No. 04–7268. Loftin v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 04–7272. Hammer v. Amazon.com. C. A. 2d Cir. Certio-
rari denied.

No. 04–7276. Hardy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 959.

No. 04–7277. Solis Gonzalez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 692.

No. 04–7279. Hessman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 369 F. 3d 1016.

No. 04–7280. Harmon v. Miller-Stout, Superintendent,
Airway Heights Corrections Center. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 671.

No. 04–7283. Hallmark v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 449.

No. 04–7284. Haynes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 372.

No. 04–7287. Rohn v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 252.
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No. 04–7288. Reynolds v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 381 F. 3d 404.

No. 04–7299. Cannon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 886.

No. 04–7303. Free v. Unknown Officers of the Bureau
of Prisons et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 103 Fed. Appx. 334.

No. 04–7309. Fuller v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 374 F. 3d 617.

No. 04–7310. Herrera v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 375 F. 3d 399.

No. 04–7318. Castro-Balderas, aka Medina-Telfino, aka
Luna v. United States; Arvizo-Enriquez v. United States;
Chavez-Martinez v. United States; Moreno-Amaya, aka
Garcia, aka Moreno, aka Guadalupe Moreno v. United
States; Rodriguez-Lopez v. United States; and Soto-
Vaquera, aka Soto, aka Vaguerra Soto, aka Soto Vaguerra
v. United States. C. A. 5th Cir. Certiorari denied. Reported
below: 105 Fed. Appx. 615 (sixth judgment), 616 (third judgment),
617 (fourth judgment), 624 (first and fifth judgments), and 625
(second judgment).

No. 04–7320. Santana-Martinez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 106 Fed. Appx. 920.

No. 04–7321. Rhodes v. Office of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 110
Fed. Appx. 118.

No. 04–7322. Sanchez-Gomez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 105 Fed. Appx. 626.

No. 04–7323. Cisneros-Muniz v. United States; and
Navarrete-Morales, aka Valerano-Vasquez v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 105
Fed. Appx. 614 (first judgment) and 628 (second judgment).

No. 04–7324. Aguilar-Garcia v. United States (Reported
below: 105 Fed. Appx. 618); Bracero-Lemus v. United States
(105 Fed. Appx. 618); Centeno-Sanchez v. United States (105
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Fed. Appx. 621); Esparza-Robles v. United States (106 Fed.
Appx. 918); Gonzalez-Vallejo v. United States (105 Fed.
Appx. 619); Mendieta-Gomez v. United States (105 Fed. Appx.
613); Nava-Alvarez v. United States (105 Fed. Appx. 627);
Delgado-Perez v. United States (105 Fed. Appx. 612);
Torres-Pesina v. United States (105 Fed. Appx. 623);
Rodriguez-Puente v. United States (108 Fed. Appx. 881);
Santos-Salinas v. United States (106 Fed. Appx. 921); and
Carreon-Suarez v. United States (105 Fed. Appx. 614). C. A.
5th Cir. Certiorari denied.

No. 04–7325. Lopez v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 380 F. 3d 538.

No. 04–7327. Zhang v. Charles Town Races & Slots
et al. C. A. 4th Cir. Certiorari denied. Reported below: 102
Fed. Appx. 798.

No. 04–7329. Avila Quinones v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 55 Fed. Appx. 900.

No. 04–7332. Huddleston v. Connor, Warden. C. A. 10th
Cir. Certiorari denied.

No. 04–7343. Derr v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 04–7344. Carreno v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 2.

No. 04–7348. Ford v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 383 F. 3d 567.

No. 04–7349. Feliciano v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7351. Green v. Frank, Secretary, Wisconsin De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 103 Fed. Appx. 24.

No. 04–7352. Powell v. Polk, Warden, et al. C. A. 4th
Cir. Certiorari denied.

No. 04–7356. Liebig v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.
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No. 04–7360. Myers v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 216 W. Va. 120, 602 S. E.
2d 796.

No. 04–7364. Petersen v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–7366. Quezada-Daza v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 107 Fed. Appx. 808.

No. 04–7367. Sandoval v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 390 F. 3d 1077 and 107
Fed. Appx. 149.

No. 04–7371. Jansen v. Hutchinson, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 805.

No. 04–7372. Lewis v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 875.

No. 04–7375. Padgett v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 801.

No. 04–7376. Bridgewater v. Burge, Superintendent,
Auburn Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–7381. Holland v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 381 F. 3d 80.

No. 04–7383. Fuentes v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 657.

No. 04–7384. Higuera-Peralta v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 110 Fed. Appx. 431.

No. 04–7385. Hernandez-Benitez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 104 Fed. Appx. 451.

No. 04–7387. Espey v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–7389. Deering Bey v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–7390. Wilson v. Webb, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 516.
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No. 04–7393. Bursey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 103.

No. 04–7395. Valles v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7396. Yim, aka Pigman v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 382 F. 3d 958.

No. 04–7397. Kaemmerling v. United States. C. A. 11th
Cir. Certiorari denied.

No. 04–7401. Strange v. Continental Casualty Co. Ct.
App. Tex., 5th Dist. Certiorari denied. Reported below: 126
S. W. 3d 676.

No. 04–7411. Lopez-Santos v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 690.

No. 04–7417. Trani v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7420. Ratliff v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–7422. Rothwell v. Knowles, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 110 Fed. Appx. 37.

No. 04–7423. Simmons v. United States. C. A. 3d Cir.
Certiorari denied.

No. 04–7424. Townsend v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 288.

No. 04–7425. Thompson v. Brownlee, Acting Secretary
of the Army. C. A. 10th Cir. Certiorari denied. Reported
below: 109 Fed. Appx. 250.

No. 04–7426. Merritt v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 303.

No. 04–7431. Calderon-Pena v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 383 F. 3d 254.

No. 04–7433. Berroa et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 374 F. 3d 1053.
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No. 04–7434. McIntosh v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 65.

No. 04–7435. McGhee v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7436. McKenzie v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 3.

No. 04–7439. Brown v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 04–7443. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 479.

No. 04–7446. Smith v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 402.

No. 04–7449. Wilhite v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 367.

No. 04–7461. Montenegro-Samaniego v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 492.

No. 04–7467. Bishawi v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 813.

No. 04–7469. Ballard v. Mueller, Director, Federal Bu-
reau of Investigation, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 108 Fed. Appx. 780.

No. 04–7472. Sullivan v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 579.

No. 04–7473. Kelly v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 93 Fed. Appx. 763.

No. 04–7475. Williamson v. Smith, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–7478. Washpun v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 733.

No. 04–7479. Spry v. United States. C. A. 7th Cir. Certio-
rari denied.
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No. 04–7481. Peters v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 842 A. 2d 714.

No. 04–7483. Calp v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 113 Fed. Appx. 358.

No. 04–7484. Chaney v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–7486. Dunbar v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 638.

No. 04–7487. Ekeh, aka Hampton v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 87 Fed. Appx. 60.

No. 04–7490. Nelson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 97 Fed. Appx. 450.

No. 04–7492. Powell v. Brooks, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 546.

No. 04–7496. Trice v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 849 A. 2d 1002.

No. 04–7500. Henley v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 98.

No. 04–7502. Browning v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 542.

No. 04–7505. Williams v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 101 Fed. Appx. 606.

No. 04–7509. Mitchell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 826.

No. 04–7510. Hampton v. Principi, Secretary of Veterans
Affairs. C. A. 11th Cir. Certiorari denied. Reported below:
99 Fed. Appx. 875.

No. 04–7511. Hall v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 370 F. 3d 1204.

No. 04–7518. Cromartie v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7527. Mosley v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 51.
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No. 04–7529. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7534. Fiedeke v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 384 F. 3d 407.

No. 04–7535. Green v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 447.

No. 04–7540. Graber v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 32 Kan. App. 2d xxxv, 88 P. 3d 1257.

No. 04–7543. Guillory v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 175.

No. 04–7544. Saget v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 377 F. 3d 223 and 108 Fed.
Appx. 667.

No. 04–7545. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7550. Barnes v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 374 F. 3d 601.

No. 04–7565. Brown v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7567. Bunkley v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 882 So. 2d 890.

No. 04–7568. Suggs et al. v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 374 F. 3d 508.

No. 04–7578. Allen v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 252.

No. 04–7593. Brown v. Lampert, Director, Wyoming De-
partment of Corrections, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 381 F. 3d 1219.

No. 04–7595. Casiano v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–7597. Lockhart v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 382 F. 3d 447.
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No. 04–7605. von Bressensdorf et vir v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 88 Fed.
Appx. 679.

No. 04–7610. Rashid v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 383 F. 3d 769.

No. 04–7614. Hernandez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 4.

No. 04–7620. Walker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 780.

No. 04–7621. Barrera-Saucedo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 385 F. 3d 533.

No. 04–7622. Bell v. United States. C. A. 6th Cir. Certio-
rari denied.

No. 04–7628. Lyn v. United States. C. A. 11th Cir. Certio-
rari denied.

No. 04–7632. Lippman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 369 F. 3d 1039.

No. 04–7633. Lewis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 769.

No. 04–7637. Moya v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 930.

No. 04–7655. Black v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 373 F. 3d 1140.

No. 03–466. Mason, Warden v. Mitchell. C. A. 6th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 325 F. 3d 732.

No. 04–132. Michigan v. McRae. Sup. Ct. Mich. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 469 Mich. 704, 678 N. W. 2d 425.

No. 04–366. California Public Employees’ Retirement
System v. Ebbers et al. C. A. 2d Cir. Certiorari denied.
Justice Breyer took no part in the consideration or decision of
this petition. Reported below: 368 F. 3d 86.
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No. 04–448. Beard, Secretary, Pennsylvania Depart-
ment of Corrections, et al. v. Hardcastle. C. A. 3d Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 368 F. 3d 246.

No. 04–478. Lofton et al. v. Secretary, Florida Depart-
ment of Children and Families, et al. C. A. 11th Cir. Mo-
tion of Child Welfare League of America for leave to file a brief
as amicus curiae granted. Certiorari denied. Reported below:
358 F. 3d 804.

No. 04–515. Elliott v. Virginia. Sup. Ct. Va. Motion of
National Association of Criminal Defense Lawyers et al. for leave
to file a brief as amici curiae granted. Reported below: 267 Va.
396, 593 S. E. 2d 270.

No. 04–522. UnitedHealth Group, Inc., fka United
HealthCare Corp., et al. v. Klay et al. C. A. 11th Cir.
Certiorari denied. Justice Thomas took no part in the consider-
ation or decision of this petition. Reported below: 382 F. 3d 1241.

No. 04–537. Davidson et al. v. Vivra Inc. et al.; and Da-
vidson et al. v. Meehan et al. C. A. 9th Cir. Certiorari
before judgment denied.

No. 04–568. Florida v. Franklin. Dist. Ct. App. Fla., 4th
Dist. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 876 So. 2d
607.

No. 04–582. RUI One Corp. v. City of Berkeley, Califor-
nia, et al. C. A. 9th Cir. Motion of Washington Legal Founda-
tion for leave to file a brief as amicus curiae granted. Certiorari
denied. Reported below: 371 F. 3d 1137.

No. 04–591. Christ Universal Mission Church v. City of
Chicago, Illinois, et al. C. A. 7th Cir. Motion of American
Jewish Congress et al. for leave to file a brief as amici curiae
granted. Certiorari denied. Reported below: 362 F. 3d 423.

No. 04–605. Chinea-Varela, aka Varela v. CBS Broad-
casting Inc. et al. C. A. 9th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 104 Fed. Appx. 619.
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No. 04–719. Ziegler v. Bank of America, NT & SA, et al.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
99 Fed. Appx. 819.

No. 04–6887. Hardison v. Newland, Warden. C. A. 9th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition.

No. 04–6922. Dickerson v. Bock, Warden. C. A. 6th Cir.
Motion of petitioner to defer consideration of petition for writ of
certiorari denied. Certiorari denied.

No. 04–6923. Dickerson v. Bock, Warden. C. A. 6th Cir.
Motion of petitioner to defer consideration of petition for writ of
certiorari denied. Certiorari denied.

No. 04–7524. Beckley v. Miner, Warden. C. A. 3d Cir.
Certiorari before judgment denied.

Rehearing Denied

No. 03–1632. Ganesan v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division, ante, p. 816;

No. 03–1676. Hayes v. Nice Systems Ltd. et al., ante,
p. 819;

No. 03–9675. Strange v. Norfolk Southern Corp., ante,
p. 822;

No. 03–10091. Hirahara v. Kramer, Warden, ante, p. 824;
No. 03–10096. Guillory v. Cain, Warden, ante, p. 824;
No. 03–10321. Mosley v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 830;

No. 03–10375. Figueroa v. Wall, Director, Rhode Island
Department of Corrections, et al., ante, p. 832;

No. 03–10376. Isaac v. Yarborough, Warden, ante, p. 832;
No. 03–10485. Mosley v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 836;

No. 03–10488. Perry v. United Parcel Service, Inc.,
ante, p. 836;

No. 03–10590. Johnson v. Sherry, Warden, ante, p. 840;
No. 03–10620. Nelson v. United States, ante, p. 978;
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No. 03–10695. Smalls v. United States et al., ante, p. 942;
No. 03–10801. Crowley v. Renico, Warden, ante, p. 851;
No. 03–10992. In re Smith, ante, p. 808;
No. 03–11022. Williams v. United States, ante, p. 864;
No. 04–50. Allen v. Office of Personnel Management,

ante, p. 871;
No. 04–239. Scringer v. Green Point Bank, ante, p. 957;
No. 04–285. Seibel et ux. v. JLG Industries, Inc., et al.,

ante, p. 958;
No. 04–325. Brackman v. Indiana et al., ante, p. 979;
No. 04–361. Clissuras et al. v. City University of New

York et al., ante, p. 987;
No. 04–411. Armstrong v. Boulden, Bankruptcy Judge,

United States Bankruptcy Court for the District of
Utah, et al.; Armstrong v. Cornish, Chief Bankruptcy
Judge, United States Bankruptcy Court for the Eastern
District of Oklahoma, et al.; and Armstrong v. Cornish,
Chief Bankruptcy Judge, United States Bankruptcy
Court for the Eastern District of Oklahoma, et al.,
ante, p. 960;

No. 04–458. Marshall v. Bowles, Judge, ante, p. 988;
No. 04–5022. Sheikh v. Johnson, Director, Virginia De-

partment of Corrections, ante, p. 878;
No. 04–5048. Sims v. Tanner, ante, p. 879;
No. 04–5055. Hayes v. United States, ante, p. 880;
No. 04–5069. Passarelli v. Giurbino, Warden, ante, p. 881;
No. 04–5142. Grethen v. Johnson, Director, Virginia De-

partment of Corrections, ante, p. 884;
No. 04–5143. Dennis v. Department of Justice et al.,

ante, p. 884;
No. 04–5147. Boose v. United States, ante, p. 884;
No. 04–5199. Bryant v. Howes, ante, p. 887;
No. 04–5221. Dietelbach v. Ohio Edison Co., ante, p. 888;
No. 04–5371. Combs v. United States, ante, p. 896;
No. 04–5394. Scott v. Andrews, Warden, ante, p. 897;
No. 04–5536. Collier v. Home Depot, ante, p. 905;
No. 04–5551. Miller-Bey v. Parker, Warden, ante, p. 905;
No. 04–5577. In re DeRock, ante, p. 923;
No. 04–5617. Bell v. Lamarque, Warden, ante, p. 961;
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No. 04–5664. Grandoit v. Technical Aid Corp., ante, p. 931;
No. 04–5666. Green v. Dretke, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 931;

No. 04–5681. Benefiel v. Davis, Superintendent, Indiana
State Prison, ante, p. 979;

No. 04–5772. Phillips v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 933;

No. 04–5778. Scott v. Crosby, Secretary, Florida Depart-
ment of Corrections, et al., ante, p. 934;

No. 04–5788. Hymes v. McIlwain et al., ante, p. 934;
No. 04–5810. DeBose v. Lain, ante, p. 935;
No. 04–5825. Hardy v. United States (two judgments), ante,

p. 912;
No. 04–5855. Gratton v. Cepak, Warden, et al., ante,

p. 935;
No. 04–5894. Vaughan v. Southern Air et al., ante, p. 935;
No. 04–5905. Cotton v. Agnes Slack LP of Georgia, ante,

p. 946;
No. 04–5923. Blom v. United States, ante, p. 914;
No. 04–5958. Hotchkiss v. Clay Township, ante, p. 961;
No. 04–5975. Austin v. Superior Court of California,

San Diego County, ante, p. 961;
No. 04–5977. Muwakkil v. Virginia et al. (two judgments),

ante, p. 961;
No. 04–5979. Murray v. Town of Mansura, Louisiana,

et al., ante, p. 961;
No. 04–5980. Edwards v. Stringer et al., ante, p. 961;
No. 04–6049. Timmons v. Manatt, Phelps & Phillips, LLP,

et al., ante, p. 963;
No. 04–6073. In re Norman, ante, p. 954;
No. 04–6077. Free, aka Coin v. United States, ante, p. 937;
No. 04–6081. Potter v. Castro, Warden, et al., ante, p. 947;
No. 04–6087. In re Boakye-Yiadom, ante, p. 923;
No. 04–6141. In re Harley, ante, p. 807;
No. 04–6143. Grethen v. Circuit Court of Virginia, City

of Suffolk, ante, p. 948;
No. 04–6149. Burnett v. Ashcroft, Attorney General,

et al., ante, p. 965;
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No. 04–6153. Wilson v. Taylor, ante, p. 965;
No. 04–6183. Searles v. Board of Education of the City

of Chicago, Illinois, et al., ante, p. 980;
No. 04–6184. Griffin et ux. v. Texas Department of Pro-

tective and Regulatory Services, ante, p. 965;
No. 04–6207. Miller v. Trawick et al., ante, p. 989;
No. 04–6226. Mayers v. Sedgwick Claims Management

Services, Inc., ante, p. 966;
No. 04–6259. Hodge et vir v. United States Post Office,

Lexington Park, Maryland, et al., ante, p. 981;
No. 04–6303. Svanholm v. Montgomery County, Mary-

land, et al., ante, p. 991;
No. 04–6305. Donaldson v. United States, ante, p. 981;
No. 04–6321. Anderson v. Turner Entertainment Net-

works, Inc., ante, p. 981;
No. 04–6382. Cofield v. Maryland, ante, p. 967;
No. 04–6429. Campbell v. United States, ante, p. 969;
No. 04–6440. Reed v. United States Court of Appeals

for the Ninth Circuit, ante, p. 970;
No. 04–6458. Wright v. United States, ante, p. 970;
No. 04–6486. Monsivais Salazar v. Dretke, Director,

Texas Department of Criminal Justice, Correctional In-
stitutions Division, ante, p. 1007;

No. 04–6517. Murphy v. United States, ante, p. 973;
No. 04–6519. King v. United States, ante, p. 973;
No. 04–6872. Caldwell v. United States, ante, p. 994; and
No. 04–6967. McKoy v. United States Postal Service

et al., ante, p. 1013. Petitions for rehearing denied.

No. 03–1482. Assa’ad-Faltas v. Ashcroft, Attorney Gen-
eral, et al., ante, p. 917. Petition for rehearing denied. Jus-
tice Souter took no part in the consideration or decision of
this petition.

No. 04–237. Irvin, Individually and on Behalf of Her
Minor Child, Irvin, et al. v. Hydrochem Inc. et al., ante,
p. 976; and

No. 04–333. Lowe v. Wal-Mart Stores, Inc. Associates
Health and Welfare Plan et al., ante, p. 995. Petitions for
rehearing denied. Justice Breyer took no part in the consider-
ation or decision of these petitions.
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No. 04–5393. Stokes v. Crosby, Secretary, Florida De-
partment of Corrections, et al., ante, p. 897. Motion for
leave to file petition for rehearing denied.

January 12, 2005

Dismissal Under Rule 46

No. 04–403. Haberman v. City of Long Beach, New York,
et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari dis-
missed under this Court’s Rule 46. Reported below: 307 App.
Div. 2d 313, 762 N. Y. S. 2d 425.

January 14, 2005
Miscellaneous Order

No. 04–5462. Rompilla v. Beard, Secretary, Pennsylva-
nia Department of Corrections. C. A. 3d Cir. [Certiorari
granted, 542 U. S. 966.] Motion of the Acting Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

Certiorari Granted

No. 03–1230. American Trucking Assns., Inc., et al. v.
Michigan Public Service Commission et al. Ct. App. Mich.
Motions of Chamber of Commerce of the United States of America
and National Private Truck Council et al. for leave to file briefs
as amici curiae granted. Certiorari granted limited to the fol-
lowing question: “Whether the $100 fee upon vehicles conducting
intrastate operations violates the Commerce Clause of the United
States Constitution.” * Reported below: 255 Mich. App. 589, 662
N. W. 2d 784.

No. 03–1234. Mid-Con Freight Systems, Inc., et al. v.
Michigan Public Service Commission et al. Ct. App. Mich.
Certiorari granted limited to the following question: “Whether
the $100 fee upon vehicles operating solely in interstate commerce
is preempted by 49 U. S. C. § 14504.” * Reported below: 255 Mich.
App. 589, 662 N. W. 2d 784.

No. 04–6432. Gonzalez v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Motion of peti-

*[Reporter’s Note: For amendment to these orders, see post, p. 1096.]
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tioner for leave to proceed in forma pauperis granted. Certio-
rari granted limited to Question 1 presented by the petition.
Reported below: 366 F. 3d 1253.

January 18, 2005

Dismissal Under Rule 46

No. 04A508. Klay v. Humana, Inc., et al. C. A. 11th Cir.
Application for an extension of time to file a petition for writ of
certiorari dismissed under this Court’s Rule 46.

Certiorari Granted—Vacated and Remanded

No. 03–8075. Perez-Aquillar v. Ashcroft, Attorney Gen-
eral, et al. C. A. 11th Cir. Certiorari granted, judgment
vacated, and case remanded for further consideration in light
of Clark v. Martinez, ante, p. 371. Reported below: 88 Fed.
Appx. 382.

No. 03–8662. Sierra v. Romine, Warden, et al. C. A. 3d
Cir. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of Clark v. Martinez, ante,
p. 371. Reported below: 347 F. 3d 559.

Certiorari Dismissed

No. 04–7225. Martin v. Nebraska et al. C. A. 8th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. D–2378. In re Disbarment of Levine. Disbarment
entered. [For earlier order herein, see ante, p. 921.]

No. D–2379. In re Disbarment of Nerenberg. Disbar-
ment entered. [For earlier order herein, see ante, p. 922.]

No. D–2380. In re Disbarment of Jampol. Disbarment
entered. [For earlier order herein, see ante, p. 922.]

No. D–2381. In re Disbarment of Hankin. Disbarment
entered. [For earlier order herein, see ante, p. 922.]

No. D–2382. In re Disbarment of Batts. Disbarment en-
tered. [For earlier order herein, see ante, p. 922.]
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No. D–2383. In re Disbarment of Hilaire. Disbarment
entered. [For earlier order herein, see ante, p. 922.]

No. D–2384. In re Disbarment of Allen. Disbarment
entered. [For earlier order herein, see ante, p. 922.]

No. D–2385. In re Disbarment of Mason. Disbarment
entered. [For earlier order herein, see ante, p. 977.]

No. D–2386. In re Disbarment of McGowan. Disbarment
entered. [For earlier order herein, see ante, p. 977.]

No. 04M39. Miles v. WTMX Radio Network et al.; and
No. 04M40. El Bey v. Heifner et al. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 04–7596. Manessis v. New York City Department of
Transportation et al. C. A. 2d Cir. Motion of petitioner for
leave to proceed in forma pauperis denied. Petitioner is allowed
until February 8, 2005, within which to pay the docketing fee
required by Rule 38(a) and to submit a petition in compliance
with Rule 33.1 of the Rules of this Court.

No. 04–7768. In re Gagan. Petition for writ of habeas cor-
pus denied.

No. 04–7214. In re Barkclay;
No. 04–7215. In re Barkclay;
No. 04–7216. In re Barkclay;
No. 04–7218. In re Barkclay;
No. 04–7269. In re Brown;
No. 04–7564. In re Brown; and
No. 04–7642. In re Young. Petitions for writs of manda-

mus denied.

No. 04–7275. In re Fish. Petition for writ of mandamus and/
or prohibition denied.

No. 04–7333. In re Grisso. Motion of petitioner for leave to
proceed in forma pauperis denied, and petition for writ of manda-
mus dismissed. See this Court’s Rule 39.8.

Certiorari Denied

No. 03–1250. Troy Cab, Inc., et al. v. Michigan Public
Service Commission et al. Ct. App. Mich. Certiorari denied.
Reported below: 255 Mich. App. 589, 662 N. W. 2d 784.
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No. 04–350. Fluor Daniel, Inc. v. National Labor Rela-
tions Board. C. A. 6th Cir. Certiorari denied. Reported
below: 332 F. 3d 961.

No. 04–357. Gundy, Warden v. Scott. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 476.

No. 04–417. Bill Heard Chevrolet Inc.-Plant City v.
Bragg et al. C. A. 11th Cir. Certiorari denied. Reported
below: 374 F. 3d 1060.

No. 04–439. Johnson v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–463. Jean Co., Ltd. v. Elonex I. P. Holdings, Ltd.,
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 97
Fed. Appx. 329.

No. 04–471. Faust v. Wisconsin. Sup. Ct. Wis. Certiorari
denied. Reported below: 274 Wis. 2d 183, 682 N. W. 2d 371.

No. 04–488. Crystian et al. v. Tower Loan of Mississippi
Inc. et al. C. A. 5th Cir. Certiorari denied. Reported below:
91 Fed. Appx. 952.

No. 04–499. Jae Won Jeong v. Taiheiyo Cement Corp.
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. Re-
ported below: 117 Cal. App. 4th 380, 12 Cal. Rptr. 3d 32.

No. 04–557. Cuenca v. University of Kansas et al. C. A.
10th Cir. Certiorari denied. Reported below: 101 Fed. Appx.
782.

No. 04–641. DuPage County, Illinois v. Palmetto Proper-
ties, Inc., et al. C. A. 7th Cir. Certiorari denied. Reported
below: 375 F. 3d 542.

No. 04–649. Parmar v. California. App. Div., Super. Ct.
Cal., County of Sacramento. Certiorari denied.

No. 04–650. Kretchmar v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford. Sup. Ct.
Pa. Certiorari denied.

No. 04–655. Urban v. Hurley. C. A. 2d Cir. Certiorari
denied.
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No. 04–657. Wood v. North Carolina. Ct. App. N. C. Cer-
tiorari denied. Reported below: 164 N. C. App. 601, 596 S. E.
2d 472.

No. 04–661. Koresko et al. v. Farley et al. Commw. Ct.
Pa. Certiorari denied. Reported below: 844 A. 2d 607.

No. 04–663. Radloff v. City of Oelwein, Iowa, et al.
C. A. 8th Cir. Certiorari denied. Reported below: 380 F. 3d 344.

No. 04–687. Shain et al. v. Veneman, Secretary of Agri-
culture, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 376 F. 3d 815.

No. 04–689. Carman v. Fuentes et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 224.

No. 04–696. Higgs v. Colorado. Dist. Ct. Colo., Broomfield
County. Certiorari denied.

No. 04–701. Sibley v. Sibley. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied.

No. 04–708. Maine Shipyard & Marine Railway, Inc. v.
PNC Bank Delaware, Inc., et al. C. A. 3d Cir. Certiorari
denied. Reported below: 381 F. 3d 183.

No. 04–713. Singh v. Ashcroft, Attorney General. C. A.
9th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 555.

No. 04–729. Clark v. Whirlpool Corp. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 750.

No. 04–737. Breneman et al. v. United States ex rel.
Federal Aviation Administration et al. C. A. 1st Cir.
Certiorari denied. Reported below: 381 F. 3d 33.

No. 04–761. Paxton Resources, L. L. C. v. Brannaman
et ux. Sup. Ct. Wyo. Certiorari denied. Reported below: 95
P. 3d 796.

No. 04–769. Jensen v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 119 Wash. App. 1018.

No. 04–817. Davis v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 60 M. J. 337.
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No. 04–834. Keyser v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 60 M. J. 338.

No. 04–5724. Santos v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 211 Ill. 2d 395, 813 N. E. 2d 159.

No. 04–6394. Fulani v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 368 F. 3d 351.

No. 04–6421. Goins v. Local 2047 I L A Executive Board.
C. A. 5th Cir. Certiorari denied. Reported below: 95 Fed.
Appx. 700.

No. 04–6521. Humberto Cardenas v. United States.
C. A. 10th Cir. Certiorari denied. Reported below: 105 Fed.
Appx. 985.

No. 04–6790. Bryant v. Barnhart, Commissioner of So-
cial Security. C. A. 5th Cir. Certiorari denied. Reported
below: 100 Fed. Appx. 969.

No. 04–6914. Mobley v. Schofield, Warden. C. A. 11th
Cir. Certiorari denied. Reported below: 366 F. 3d 1253.

No. 04–7202. Davis v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7213. Burton v. Mote, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–7217. Marshall v. Myers et al. C. A. 10th Cir.
Certiorari denied.

No. 04–7221. Nash v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 877 So. 2d 132.

No. 04–7224. Kroncke v. Hood et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7230. Brown v. Mississippi. C. A. 5th Cir. Certio-
rari denied.

No. 04–7236. Woodberry v. Bruce, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 109 Fed. Appx.
370.
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No. 04–7237. Watkins v. Texas. Ct. App. Tex., 10th Dist.
Certiorari denied.

No. 04–7239. Wilms v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 04–7240. Morris v. Carey, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 910.

No. 04–7243. Ruffin v. Mechling, Superintendent, State
Correctional Institution at Fayette, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–7244. Spencer v. Tennis, Superintendent, State
Correctional Institution at Rockview. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–7245. Nali v. Michigan Department of Correc-
tions et al. C. A. 6th Cir. Certiorari denied. Reported
below: 113 Fed. Appx. 653.

No. 04–7247. Smith v. Lewis, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 04–7252. McKinney v. Humphrey, Warden. C. A. 11th
Cir. Certiorari denied.

No. 04–7255. Nimmons v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–7256. Phifer v. Wabash Valley Correctional Fa-
cility et al. C. A. 7th Cir. Certiorari denied.

No. 04–7258. Davis v. Newland, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 659.

No. 04–7261. Thomas v. Credit-Based Asset Servicing &
Securitization, LLC. Ct. App. Ga. Certiorari denied.

No. 04–7263. Sanders v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7265. Acker v. Roose et al. C. A. 9th Cir. Certio-
rari denied.
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No. 04–7266. Jones-El et al. v. Berge, Warden, et al.
C. A. 7th Cir. Certiorari denied.

No. 04–7267. Ellis v. Guy et al. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 875 So. 2d 685.

No. 04–7273. Hernandez v. Keane et al. C. A. 2d Cir.
Certiorari denied. Reported below: 341 F. 3d 137.

No. 04–7274. Gordon v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 882 So. 2d 384.

No. 04–7278. Horton v. Allen, Superintendent, State
Correctional Institution at Cedar Junction, et al. C. A.
1st Cir. Certiorari denied. Reported below: 370 F. 3d 75.

No. 04–7285. De La Garza v. Stringfellow et al. C. A.
5th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 443.

No. 04–7295. Braxton v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 04–7301. Worley v. United States Court of Appeals
for the Fourth Circuit. C. A. 4th Cir. Certiorari denied.
Reported below: 91 Fed. Appx. 270.

No. 04–7313. Holmes v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–7337. Farmer v. Police Department of Carrboro,
North Carolina. C. A. 4th Cir. Certiorari denied. Reported
below: 109 Fed. Appx. 523.

No. 04–7353. Priester v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 382 F. 3d 394.

No. 04–7380. Glanda v. New York. App. Div., Sup. Ct.
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 5 App.
Div. 3d 945, 774 N. Y. S. 2d 576.

No. 04–7407. Barker v. Texas Department of Protec-
tive & Regulatory Services. Ct. App. Tex., 12th Dist. Cer-
tiorari denied.
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No. 04–7465. Martinez v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 04–7506. Roberts v. Barreras et al. C. A. 10th Cir.
Certiorari denied. Reported below: 109 Fed. Appx. 224.

No. 04–7512. Goins v. Nevada. C. A. 9th Cir. Certiorari
denied.

No. 04–7513. Fleming v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 125 Fed. Appx. 269.

No. 04–7559. Cassano v. Unger, Superintendent, Living-
ston Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7623. Bert v. Snow, Secretary of the Treasury,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 97
Fed. Appx. 451.

No. 04–7639. Williams v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 Fed. Appx. 594.

No. 04–7641. Tate v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7649. Springmeier v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 843.

No. 04–7651. Royal v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 120 Fed. Appx. 786.

No. 04–7658. Buck v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 04–7665. Ramos v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 631.

No. 04–7666. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7668. Sims v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 376 F. 3d 705.

No. 04–7671. Santiago v. Lamanna, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 417.
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No. 04–7675. Childers v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 117 Fed. Appx. 633.

No. 04–7676. Coffee v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 110 Fed. Appx. 654.

No. 04–7677. Dixson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7683. Lattner v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 385 F. 3d 947.

No. 04–7684. Robinson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 5.

No. 04–7690. Esquivel-Cabrera v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 116 Fed. Appx.
251.

No. 04–7692. Dore v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7699. Hunter v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 848 A. 2d 616.

No. 04–7703. Gonzalez-Gonzales, aka Soto Flores v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 108 Fed. Appx. 914.

No. 03–920. Crawford, Interim Field Office Director,
Seattle, Immigration and Customs Enforcement, et al. v.
Martinez-Vazquez. C. A. 9th Cir. Motion of respondent for
leave to proceed in forma pauperis granted. Certiorari denied.
Reported below: 346 F. 3d 903.

No. 03–1265. Crawford, Interim Field Office Director,
Seattle, Immigration and Customs Enforcement, et al. v.
Riveron-Aguilera. C. A. 9th Cir. Motion of respondent for
leave to proceed in forma pauperis granted. Certiorari denied.

No. 03–1436. Alcanter, Field Office Director, San
Francisco, Immigration and Customs Enforcement, et al.
v. Pedroso. C. A. 9th Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari denied.

No. 04–531. Michigan v. Russell. Sup. Ct. Mich. Mo-
tion of respondent for leave to proceed in forma pauperis
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granted. Certiorari denied. Reported below: 471 Mich. 182, 684
N. W. 2d 745.

No. 04–647. Burns et al. v. PNC Bank National Assn.,
Successor by Merger to First Eastern Bank, et al. C. A.
3d Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 104
Fed. Appx. 811.

No. 04–695. Housey Pharmaceuticals, Inc. v. Astrazen-
eca UK Ltd. et al. C. A. Fed. Cir. Certiorari denied. Jus-
tice O’Connor and Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 366 F. 3d
1348.

No. 04–702. Hamdan v. Rumsfeld, Secretary of Defense,
et al. C. A. D. C. Cir. Certiorari before judgment denied.

No. 04–717. American Axle & Manufacturing, Inc. v.
Dana Corp. C. A. Fed. Cir. Motion of Cisco Systems, Inc.,
et al. for leave to file a brief as amici curiae granted. Certiorari
denied. Reported below: 110 Fed. Appx. 871.

No. 04–8146 (04A620). Beardslee v. Brown, Warden.
C. A. 9th Cir. Application for stay of execution of sentence of
death, presented to Justice O’Connor, and by her referred to
the Court, denied. Certiorari denied. Reported below: 393 F.
3d 1032.

No. 04–8157 (04A622). Beardslee v. Woodford, Director,
California Department of Corrections, et al. C. A. 9th
Cir. Application for stay of execution of sentence of death, pre-
sented to Justice O’Connor, and by her referred to the Court,
denied. Certiorari denied. Reported below: 395 F. 3d 1064.

Rehearing Denied
No. 04–5804. Ibrahim v. Ibrahim, ante, p. 934;
No. 04–6162. Candelaria v. Utah, ante, p. 965; and
No. 04–6381. Drabovskiy v. United States, ante, p. 950.

Petitions for rehearing denied.

January 21, 2005
Miscellaneous Order

No. 03–1230. American Trucking Assns., Inc., et al. v.
Michigan Public Service Commission et al.; and
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No. 03–1234. Mid-Con Freight Systems, Inc., et al. v.
Michigan Public Service Commission et al. Ct. App. Mich.
[Certiorari granted, ante, p. 1086.] Orders granting petitions for
writs of certiorari amended to read as follows: “Certiorari granted
limited to the following questions: 1. ‘Whether the $100 fee upon
vehicles conducting intrastate operations violates the Commerce
Clause of the United States Constitution.’ 2. ‘Whether the $100
fee upon vehicles operating solely in interstate commerce is pre-
empted by 49 U. S. C. § 14504.’ Cases consolidated, and a total
of one hour allotted for oral argument.”

January 24, 2005

Certiorari Granted—Reversed and Remanded. (See No. 04–394,
ante, p. 447.)

Certiorari Granted—Vacated and Remanded

No. 03–1326. Hawkins v. United States, 542 U. S. 919; and
No. 03–1434. Lauersen v. United States, 541 U. S. 1044.

Petitions for rehearing granted. Orders denying petitions for
writs of certiorari vacated. Certiorari granted, judgments va-
cated, and cases remanded for further consideration in light of
United States v. Booker, ante, p. 220.

No. 03–1668. Mitrione et al. v. United States. C. A. 7th
Cir. Reported below: 357 F. 3d 712;

No. 03–1670. Thurston v. United States. C. A. 1st Cir.
Reported below: 358 F. 3d 51;

No. 04–75. Stern v. United States. C. A. 4th Cir. Re-
ported below: 96 Fed. Appx. 855;

No. 04–95. Clifton v. United States. C. A. 5th Cir. Re-
ported below: 95 Fed. Appx. 559;

No. 04–118. Altobello et al. v. United States. C. A. 7th
Cir. Reported below: 361 F. 3d 382;

No. 04–121. Crawford v. United States. C. A. 5th Cir.
Reported below: 96 Fed. Appx. 210;

No. 04–137. Triplett v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 882;

No. 04–145. Micklin v. United States. C. A. 6th Cir. Re-
ported below: 89 Fed. Appx. 977;

No. 04–193. Hammoud, aka Albousaleh, aka Abousaleh v.
United States. C. A. 4th Cir. Reported below: 378 F. 3d 426;
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No. 04–208. Jiles v. United States. C. A. 10th Cir.;
No. 04–244. Dupurton v. United States. C. A. 2d Cir.

Reported below: 368 F. 3d 880;
No. 04–264. Courtney v. United States. C. A. 8th Cir.

Reported below: 362 F. 3d 497;
No. 04–274. Flarida, aka Stone v. United States. C. A.

9th Cir. Reported below: 97 Fed. Appx. 794;
No. 04–314. Davis v. United States. C. A. 7th Cir. Re-

ported below: 100 Fed. Appx. 571;
No. 04–322. Francis v. United States. C. A. 8th Cir. Re-

ported below: 367 F. 3d 805;
No. 04–337. Callipari v. United States. C. A. 1st Cir.

Reported below: 368 F. 3d 22;
No. 04–358. McCormack v. United States. C. A. 1st Cir.

Reported below: 371 F. 3d 22;
No. 04–385. Stern v. United States. C. A. 1st Cir.;
No. 04–457. Long v. United States. C. A. 4th Cir. Re-

ported below: 95 Fed. Appx. 483;
No. 04–503. Wint v. United States. C. A. 2d Cir. Re-

ported below: 97 Fed. Appx. 352;
No. 04–548. Tate v. United States. C. A. 9th Cir. Re-

ported below: 99 Fed. Appx. 817;
No. 04– 592. Tang v. United States. C. A. 9th Cir.

Reported below: 103 Fed. Appx. 121;
No. 04–652. Calhoun v. United States. C. A. 5th Cir.

Reported below: 383 F. 3d 281;
No. 04–676. Chilingirian v. United States. C. A. 6th Cir.

Reported below: 95 Fed. Appx. 782;
No. 04–762. Duran Badilla v. United States. C. A. 10th

Cir. Reported below: 383 F. 3d 1137;
No. 04–800. Schneider v. United States. C. A. 6th Cir.

Reported below: 110 Fed. Appx. 583; and
No. 04–812. Morales v. United States. C. A. 11th Cir.

Certiorari granted, judgments vacated, and cases remanded for
further consideration in light of United States v. Booker, ante,
p. 220.

No. 03–9262. Meza v. United States. C. A. 5th Cir. Re-
ported below: 82 Fed. Appx. 122;

No. 03–10705. Holmes v. United States. C. A. D. C. Cir.
Reported below: 360 F. 3d 1339;
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No. 03–10727. Leung v. United States. C. A. 9th Cir. Re-
ported below: 95 Fed. Appx. 876;

No. 03–10742. Davis v. United States. C. A. 5th Cir. Re-
ported below: 84 Fed. Appx. 449;

No. 03–10752. Masters v. United States. C. A. 11th Cir.
Reported below: 97 Fed. Appx. 906;

No. 03–10755. Michel, aka Doe v. United States. C. A.
4th Cir. Reported below: 88 Fed. Appx. 623;

No. 03–10757. Patterson v. United States. C. A. 11th Cir.;
No. 03–10760. Turnbull, aka Turnbough v. United

States. C. A. 8th Cir. Reported below: 349 F. 3d 558;
No. 03–10802. Cooney v. United States. C. A. 6th Cir.

Reported below: 87 Fed. Appx. 580;
No. 03–10807. Davis v. United States. C. A. 8th Cir. Re-

ported below: 357 F. 3d 726;
No. 03–10813. Norman v. United States. C. A. 8th Cir.

Reported below: 354 F. 3d 969;
No. 03–10819. Fisher v. United States. C. A. 4th Cir. Re-

ported below: 88 Fed. Appx. 662;
No. 03–10836. Schoenauer v. United States. C. A. 8th Cir.

Reported below: 354 F. 3d 969;
No. 03–10851. Moreno v. United States. C. A. 9th Cir.

Reported below: 93 Fed. Appx. 131;
No. 03–10884. North v. United States. C. A. 1st Cir. Re-

ported below: 86 Fed. Appx. 427;
No. 03–10897. Glaum v. United States. C. A. 1st Cir. Re-

ported below: 356 F. 3d 169;
No. 03–10938. Diaz v. United States. C. A. 5th Cir. Re-

ported below: 95 Fed. Appx. 535;
No. 03–10961. Harrington v. United States. C. A. 5th Cir.

Reported below: 89 Fed. Appx. 473;
No. 03–10979. Merritt v. United States. C. A. 7th Cir.

Reported below: 361 F. 3d 1005;
No. 03–10983. Banks, aka Barnnes v. United States.

C. A. 3d Cir. Reported below: 85 Fed. Appx. 875;
No. 03–11067. Dunbar v. United States. C. A. 6th Cir.

Reported below: 357 F. 3d 582;
No. 04–5031. Carreno v. United States. C. A. 9th Cir.

Reported below: 363 F. 3d 883;
No. 04–5041. Sapp v. United States. C. A. 2d Cir. Re-

ported below: 91 Fed. Appx. 195;
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No. 04–5047. Guevara v. United States. C. A. 2d Cir.
Reported below: 99 Fed. Appx. 300;

No. 04–5052. Garner v. United States. C. A. 6th Cir.
Reported below: 355 F. 3d 942;

No. 04–5070. Young v. United States. C. A. 7th Cir. Re-
ported below: 363 F. 3d 631;

No. 04–5084. Loflin v. United States. C. A. 4th Cir. Re-
ported below: 91 Fed. Appx. 873;

No. 04–5085. Jackson v. United States. C. A. 7th Cir.
Reported below: 363 F. 3d 631;

No. 04–5086. Ramjohn v. United States. C. A. 2d Cir.
Reported below: 93 Fed. Appx. 310;

No. 04–5097. Cook v. United States. C. A. 6th Cir. Re-
ported below: 102 Fed. Appx. 888;

No. 04–5106. Restrepo v. United States. C. A. 2d Cir.
Reported below: 90 Fed. Appx. 412;

No. 04–5113. Martinez-Figueroa v. United States. C. A.
8th Cir. Reported below: 363 F. 3d 679;

No. 04–5117. Shull v. United States. C. A. 4th Cir. Re-
ported below: 93 Fed. Appx. 586;

No. 04–5130. Forbes v. United States. C. A. 2d Cir. Re-
ported below: 356 F. 3d 478;

No. 04–5137. Hardridge v. United States. C. A. 10th Cir.
Reported below: 100 Fed. Appx. 743;

No. 04–5152. Mesina v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 877;

No. 04–5155. Bush v. United States. C. A. 11th Cir. Re-
ported below: 103 Fed. Appx. 667;

No. 04–5169. Clark v. United States. C. A. 10th Cir. Re-
ported below: 94 Fed. Appx. 769;

No. 04–5171. Muhammad v. United States. C. A. 5th Cir.
Reported below: 91 Fed. Appx. 972;

No. 04–5174. Watson v. United States. C. A. 3d Cir. Re-
ported below: 93 Fed. Appx. 481;

No. 04–5187. Barreiro v. United States. C. A. 11th Cir.
Reported below: 88 Fed. Appx. 390;

No. 04–5189. Mosley v. United States. C. A. 11th Cir.
Reported below: 103 Fed. Appx. 665;

No. 04–5190. Mohammed v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 885;
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No. 04–5191. Perez v. United States. C. A. 2d Cir. Re-
ported below: 95 Fed. Appx. 376;

No. 04–5193. Allen v. United States. C. A. 11th Cir.
Reported below: 92 Fed. Appx. 781;

No. 04–5194. Smith v. United States. C. A. 11th Cir. Re-
ported below: 103 Fed. Appx. 665;

No. 04–5200. Jacobs v. United States. C. A. 3d Cir. Re-
ported below: 94 Fed. Appx. 893;

No. 04–5210. Yarbor v. United States. C. A. 7th Cir.
Reported below: 363 F. 3d 654;

No. 04–5214. Gonzalez-Capetillo v. United States. C. A.
5th Cir. Reported below: 86 Fed. Appx. 774;

No. 04–5239. Zimmerman v. United States. C. A. 8th Cir.
Reported below: 88 Fed. Appx. 977;

No. 04–5249. Booher v. United States. C. A. 4th Cir. Re-
ported below: 94 Fed. Appx. 160;

No. 04–5250. Gabriel v. United States. C. A. D. C. Cir.
Reported below: 365 F. 3d 29;

No. 04–5262. Phillips v. United States. C. A. 10th Cir.
Reported below: 94 Fed. Appx. 796;

No. 04–5263. Pineiro v. United States. C. A. 5th Cir. Re-
ported below: 377 F. 3d 464;

No. 04–5272. Bijou, aka Bigou v. United States. C. A. 4th
Cir. Reported below: 92 Fed. Appx. 966;

No. 04–5280. Rodriguez v. United States. C. A. 8th Cir.
Reported below: 367 F. 3d 1019;

No. 04–5288. Prime v. United States. C. A. 9th Cir. Re-
ported below: 363 F. 3d 1028;

No. 04–5289. Nomar v. United States. C. A. 4th Cir. Re-
ported below: 95 Fed. Appx. 28;

No. 04–5295. Miller, aka Jones, aka Russell v. United
States. C. A. 3d Cir. Reported below: 94 Fed. Appx. 121;

No. 04–5296. Ogle v. United States. C. A. 5th Cir. Re-
ported below: 92 Fed. Appx. 996;

No. 04–5298. Pagley v. United States. C. A. 3d Cir. Re-
ported below: 94 Fed. Appx. 104;

No. 04–5305. Parks v. United States. C. A. 8th Cir. Re-
ported below: 364 F. 3d 902;

No. 04–5327. Toroguet-Cervantes v. United States.
C. A. 11th Cir. Reported below: 97 Fed. Appx. 904;
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No. 04–5330. Washington v. United States. C. A. 5th Cir.
Reported below: 95 Fed. Appx. 701;

No. 04–5331. Jardine v. United States. C. A. 10th Cir.
Reported below: 364 F. 3d 1200;

No. 04–5332. Jacobs v. United States. C. A. 3d Cir. Re-
ported below: 96 Fed. Appx. 812;

No. 04–5352. Jara v. United States. C. A. 6th Cir. Re-
ported below: 96 Fed. Appx. 329;

No. 04–5365. Champagne v. United States. C. A. 1st Cir.
Reported below: 362 F. 3d 60;

No. 04–5374. Wiggins v. United States. C. A. 3d Cir. Re-
ported below: 94 Fed. Appx. 959;

No. 04–5388. Munoz-Hernandez v. United States. C. A.
5th Cir. Reported below: 94 Fed. Appx. 243;

No. 04–5431. Cook v. United States. C. A. 9th Cir. Re-
ported below: 91 Fed. Appx. 580;

No. 04–5432. Currie v. United States. C. A. 6th Cir. Re-
ported below: 96 Fed. Appx. 369;

No. 04–5435. Peters v. United States. C. A. 6th Cir. Re-
ported below: 98 Fed. Appx. 449;

No. 04–5436. Phyllian, aka Robinson v. United States.
C. A. 3d Cir. Reported below: 95 Fed. Appx. 430;

No. 04–5444. Wynn v. United States. C. A. 6th Cir. Re-
ported below: 365 F. 3d 546;

No. 04–5448. Lara-Luciano v. United States. C. A. 5th
Cir. Reported below: 95 Fed. Appx. 654;

No. 04–5450. Silverio v. United States. C. A. 2d Cir. Re-
ported below: 96 Fed. Appx. 788;

No. 04–5451. Quinones v. United States. C. A. 1st Cir.;
No. 04–5465. Gaither v. United States. C. A. 10th Cir.

Reported below: 96 Fed. Appx. 615;
No. 04–5466. Brown v. United States. C. A. 10th Cir. Re-

ported below: 96 Fed. Appx. 570;
No. 04–5469. Hughes v. United States. C. A. 5th Cir. Re-

ported below: 95 Fed. Appx. 671;
No. 04–5470. Harrison v. United States. C. A. 3d Cir.

Reported below: 357 F. 3d 314;
No. 04–5471. Gilford v. United States. C. A. 5th Cir. Re-

ported below: 95 Fed. Appx. 549;
No. 04–5476. Barbour v. United States. C. A. 3d Cir. Re-

ported below: 349 F. 3d 138;
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No. 04–5481. Hite v. United States. C. A. 7th Cir. Re-
ported below: 364 F. 3d 874;

No. 04–5488. Garcia-Rodriguez v. United States. C. A.
11th Cir. Reported below: 97 Fed. Appx. 904;

No. 04–5493. Lineberry v. United States. C. A. 5th Cir.
Reported below: 93 Fed. Appx. 632;

No. 04–5497. Owens v. United States. C. A. 9th Cir. Re-
ported below: 98 Fed. Appx. 595;

No. 04–5504. Calloway v. United States. C. A. 11th Cir.
Reported below: 107 Fed. Appx. 892;

No. 04–5516. Smith v. United States. C. A. 8th Cir. Re-
ported below: 363 F. 3d 811;

No. 04–5517. Jacobs v. United States. C. A. 3d Cir. Re-
ported below: 93 Fed. Appx. 488;

No. 04–5520. Rice v. United States. C. A. 10th Cir. Re-
ported below: 358 F. 3d 1268;

No. 04–5523. Wilson v. United States. C. A. 6th Cir.
Reported below: 94 Fed. Appx. 294;

No. 04–5525. Johnson v. United States. C. A. 5th Cir.
Reported below: 95 Fed. Appx. 555;

No. 04–5528. Ward, aka Wilson v. United States. C. A.
10th Cir. Reported below: 96 Fed. Appx. 615;

No. 04–5541. Wilson v. United States. C. A. 10th Cir.
Reported below: 95 Fed. Appx. 970;

No. 04–5545. Jordan v. United States. C. A. 9th Cir. Re-
ported below: 88 Fed. Appx. 247;

No. 04–5546. Rubio v. United States. C. A. 5th Cir. Re-
ported below: 95 Fed. Appx. 713;

No. 04–5564. Drewry v. United States. C. A. 10th Cir.
Reported below: 365 F. 3d 957;

No. 04–5571. Miske v. United States. C. A. 9th Cir. Re-
ported below: 101 Fed. Appx. 252;

No. 04–5582. Ortega v. United States. C. A. 2d Cir.
Reported below: 82 Fed. Appx. 717;

No. 04–5589. Jackson v. United States. C. A. 8th Cir.
Reported below: 365 F. 3d 649;

No. 04–5592. Smith v. United States. C. A. 8th Cir. Re-
ported below: 367 F. 3d 737;

No. 04–5594. Ruelas v. United States. C. A. 9th Cir.
Reported below: 98 Fed. Appx. 615;
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No. 04–5595. Ramos v. United States. C. A. 5th Cir. Re-
ported below: 96 Fed. Appx. 246;

No. 04–5599. Walton v. United States. C. A. 11th Cir.
Reported below: 97 Fed. Appx. 904;

No. 04–5607. Luebbert v. United States. C. A. 6th Cir.
Reported below: 96 Fed. Appx. 383;

No. 04–5614. Brown v. United States. C. A. 4th Cir. Re-
ported below: 96 Fed. Appx. 881;

No. 04–5623. DeVita v. United States. C. A. 5th Cir. Re-
ported below: 86 Fed. Appx. 738;

No. 04–5630. Young v. United States. C. A. 6th Cir. Re-
ported below: 97 Fed. Appx. 615;

No. 04–5631. Mendez v. United States. C. A. 6th Cir.
Reported below: 97 Fed. Appx. 583;

No. 04–5632. McCann v. United States. C. A. 1st Cir.
Reported below: 366 F. 3d 46;

No. 04–5634. Leewright v. United States. C. A. 5th Cir.
Reported below: 96 Fed. Appx. 952;

No. 04–5639. Smith v. United States. C. A. 11th Cir. Re-
ported below: 107 Fed. Appx. 185;

No. 04–5641. Sweat v. United States. C. A. 5th Cir.;
No. 04–5647. Houchins et al. v. United States. C. A. 4th

Cir. Reported below: 364 F. 3d 182;
No. 04–5662. Garcia v. United States. C. A. 11th Cir. Re-

ported below: 99 Fed. Appx. 885;
No. 04–5667. Gilley v. United States. C. A. 5th Cir. Re-

ported below: 368 F. 3d 505;
No. 04–5668. Kreuter v. United States. C. A. 5th Cir.

Reported below: 96 Fed. Appx. 950;
No. 04–5671. Bern v. United States. C. A. 8th Cir. Re-

ported below: 96 Fed. Appx. 428;
No. 04–5678. Stubbs v. United States. C. A. 6th Cir. Re-

ported below: 97 Fed. Appx. 564;
No. 04–5679. Nnaji v. United States. C. A. 6th Cir. Re-

ported below: 90 Fed. Appx. 138;
No. 04–5680. Alizondo v. United States. C. A. 9th Cir.

Reported below: 91 Fed. Appx. 32;
No. 04–5692. Estevez v. United States. C. A. 1st Cir.;
No. 04–5694. Portocarrero Cana, aka Portokaero v.

United States. C. A. 11th Cir. Reported below: 91 Fed.
Appx. 654;
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No. 04–5699. Murillo Kachimbo, aka Akhin Murillo v.
United States. C. A. 11th Cir. Reported below: 91 Fed.
Appx. 654;

No. 04–5702. Gomes Rivas v. United States. C. A. 11th
Cir. Reported below: 91 Fed. Appx. 654;

No. 04–5705. Aguirre Zatisaval v. United States. C. A.
11th Cir. Reported below: 91 Fed. Appx. 654;

No. 04–5706. Vasquez, aka Lnu v. United States. C. A.
7th Cir. Reported below: 97 Fed. Appx. 676;

No. 04–5709. Gordon v. United States. C. A. 2d Cir. Re-
ported below: 96 Fed. Appx. 58;

No. 04–5716. Andrade, aka Guerraro-Perez v. United
States. C. A. 5th Cir. Reported below: 96 Fed. Appx. 241;

No. 04–5721. Abbott v. United States. C. A. 8th Cir. Re-
ported below: 98 Fed. Appx. 567;

No. 04–5730. Whalen v. United States. C. A. 9th Cir.
Reported below: 97 Fed. Appx. 132;

No. 04–5732. Wilson v. United States. C. A. 4th Cir. Re-
ported below: 96 Fed. Appx. 875;

No. 04–5734. Trigg v. United States. C. A. 5th Cir.;
No. 04–5738. Cervantes-Sosa v. United States. C. A. 11th

Cir. Reported below: 104 Fed. Appx. 151;
No. 04–5740. Curtis v. United States. C. A. 10th Cir.;
No. 04–5752. Billingsley v. United States. C. A. 9th Cir.;
No. 04–5762. Gore v. United States. C. A. 4th Cir. Re-

ported below: 93 Fed. Appx. 569;
No. 04–5763. Gore v. United States. C. A. 4th Cir. Re-

ported below: 93 Fed. Appx. 569;
No. 04–5765. Ellis v. United States. C. A. 4th Cir. Re-

ported below: 93 Fed. Appx. 497;
No. 04–5770. Torres v. United States. C. A. 2d Cir.

Reported below: 90 Fed. Appx. 412;
No. 04–5771. Blount v. United States. C. A. 4th Cir.

Reported below: 364 F. 3d 173;
No. 04–5802. White v. United States. C. A. 7th Cir. Re-

ported below: 368 F. 3d 911;
No. 04–5808. Webb v. United States. C. A. 5th Cir. Re-

ported below: 96 Fed. Appx. 259;
No. 04–5816. Harris, aka Bates v. United States. C. A.

5th Cir. Reported below: 96 Fed. Appx. 182;
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No. 04–5826. Pounpanya v. United States. C. A. 9th Cir.
Reported below: 97 Fed. Appx. 744;

No. 04–5830. VanBuren v. United States. C. A. 4th Cir.
Reported below: 97 Fed. Appx. 419;

No. 04–5831. Red Elk v. United States. C. A. 8th Cir.
Reported below: 368 F. 3d 1047;

No. 04–5837. Laterza v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 886;

No. 04–5845. Radford v. United States. C. A. 2d Cir. Re-
ported below: 88 Fed. Appx. 448;

No. 04–5849. Echevarria et al. v. United States. C. A.
11th Cir. Reported below: 103 Fed. Appx. 665;

No. 04–5850. Cushing v. United States. C. A. 2d Cir. Re-
ported below: 99 Fed. Appx. 269;

No. 04–5851. Chapman v. United States. C. A. 9th Cir.
Reported below: 97 Fed. Appx. 170;

No. 04–5864. Humphrey et al. v. United States. C. A.
10th Cir. Reported below: 98 Fed. Appx. 771;

No. 04–5865. Salazar v. United States. C. A. 5th Cir.
Reported below: 94 Fed. Appx. 222;

No. 04–5867. Suttles v. United States. C. A. 6th Cir.
Reported below: 100 Fed. Appx. 449;

No. 04–5879. Perez v. United States. C. A. 7th Cir. Re-
ported below: 100 Fed. Appx. 561;

No. 04–5881. Reyes, aka Rodriguez v. United States.
C. A. 4th Cir. Reported below: 96 Fed. Appx. 903;

No. 04–5883. Rosen et al. v. United States. C. A. 9th Cir.
Reported below: 94 Fed. Appx. 567;

No. 04–5887. Colunga-Ambriz v. United States. C. A. 5th
Cir. Reported below: 96 Fed. Appx. 959;

No. 04–5915. Hourston v. United States. C. A. 8th Cir.
Reported below: 97 Fed. Appx. 53;

No. 04–5917. Vanorden v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 875;

No. 04–5931. Baskerville v. United States. C. A. 3d Cir.
Reported below: 98 Fed. Appx. 185;

No. 04–5945. West v. United States. C. A. 11th Cir. Re-
ported below: 99 Fed. Appx. 879;

No. 04–5985. Sapp v. United States. C. A. 11th Cir. Re-
ported below: 362 F. 3d 1310;
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No. 04–5987. Sapp v. United States. C. A. 11th Cir. Re-
ported below: 362 F. 3d 1310;

No. 04–5989. Wingate v. United States. C. A. 8th Cir.
Reported below: 369 F. 3d 1028;

No. 04–6012. Flores v. United States. C. A. 9th Cir. Re-
ported below: 99 Fed. Appx. 115;

No. 04–6015. Williams v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 885;

No. 04–6033. Martin v. United States. C. A. 11th Cir.
Reported below: 104 Fed. Appx. 151;

No. 04–6041. Padgett v. United States. C. A. 4th Cir.
Reported below: 98 Fed. Appx. 189;

No. 04–6050. Salvador Chavez v. United States. C. A.
10th Cir. Reported below: 98 Fed. Appx. 806;

No. 04–6051. Darbouze v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 876;

No. 04–6057. Wilson v. United States. C. A. 3d Cir. Re-
ported below: 369 F. 3d 329;

No. 04–6062. Francisco Gonzalez, aka Quinones v.
United States. C. A. 8th Cir. Reported below: 365 F. 3d 656;

No. 04–6066. Mills v. United States. C. A. 5th Cir. Re-
ported below: 97 Fed. Appx. 506;

No. 04–6076. Tatum v. United States. C. A. 5th Cir. Re-
ported below: 101 Fed. Appx. 1;

No. 04–6088. Kanatzar v. United States. C. A. 8th Cir.
Reported below: 370 F. 3d 810;

No. 04–6094. Tolentino v. United States. C. A. 9th Cir.
Reported below: 98 Fed. Appx. 694;

No. 04–6095. Locklear v. United States. C. A. 4th Cir.;
No. 04–6102. DeWitt v. United States. C. A. 4th Cir.

Reported below: 100 Fed. Appx. 145;
No. 04–6104. Davis v. United States. C. A. 10th Cir. Re-

ported below: 96 Fed. Appx. 615;
No. 04–6119. Jordan v. United States. C. A. 7th Cir.

Reported below: 370 F. 3d 703;
No. 04–6121. Brass v. United States. C. A. 5th Cir. Re-

ported below: 105 Fed. Appx. 574;
No. 04–6125. Mack v. United States. C. A. 10th Cir. Re-

ported below: 100 Fed. Appx. 752;
No. 04–6133. Vazquez v. United States. C. A. 5th Cir.

Reported below: 101 Fed. Appx. 467;
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No. 04–6134. Todd v. United States. C. A. 5th Cir. Re-
ported below: 100 Fed. Appx. 248;

No. 04–6135. West v. United States. C. A. 4th Cir. Re-
ported below: 98 Fed. Appx. 259;

No. 04–6138. Lefebvre v. United States. C. A. 11th Cir.
Reported below: 104 Fed. Appx. 152;

No. 04–6139. Hughes v. United States. C. A. 6th Cir. Re-
ported below: 369 F. 3d 941;

No. 04–6154. Carpenter v. United States. C. A. 8th Cir.
Reported below: 364 F. 3d 956;

No. 04–6160. Banuelos Alva v. United States. C. A. 6th
Cir. Reported below: 106 Fed. Appx. 314;

No. 04–6186. Gillian v. United States. C. A. 4th Cir. Re-
ported below: 99 Fed. Appx. 477;

No. 04–6187. Luis Garcia v. United States. C. A. 2d Cir.
Reported below: 94 Fed. Appx. 17;

No. 04–6190. Johnson v. United States. C. A. 6th Cir.
Reported below: 103 Fed. Appx. 866;

No. 04–6193. Rhoiney v. United States. C. A. 10th Cir.
Reported below: 94 Fed. Appx. 730;

No. 04–6196. Clayton v. United States. C. A. 7th Cir.
Reported below: 370 F. 3d 703;

No. 04–6198. Coaxum v. United States. C. A. 11th Cir.
Reported below: 107 Fed. Appx. 893;

No. 04–6199. Dulaney v. United States. C. A. 6th Cir.
Reported below: 100 Fed. Appx. 411;

No. 04–6200. Lang, aka Lewis, aka King v. United States.
C. A. 10th Cir. Reported below: 364 F. 3d 1210;

No. 04–6218. Plasimond v. United States. C. A. 4th Cir.
Reported below: 102 Fed. Appx. 283;

No. 04–6220. Davis v. United States. C. A. 8th Cir. Re-
ported below: 367 F. 3d 805;

No. 04–6221. Dais, aka Soudiha v. United States. C. A.
9th Cir. Reported below: 101 Fed. Appx. 669;

No. 04–6224. Taylor v. United States. C. A. 5th Cir. Re-
ported below: 100 Fed. Appx. 305;

No. 04–6225. Molden, aka Troutman v. United States.
C. A. 11th Cir. Reported below: 112 Fed. Appx. 3;

No. 04–6228. Vondette v. United States. C. A. 2d Cir.
Reported below: 352 F. 3d 772 and 83 Fed. Appx. 394;
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No. 04–6234. Ray v. United States. C. A. 10th Cir. Re-
ported below: 370 F. 3d 1039;

No. 04–6260. Hampton v. United States. C. A. 10th Cir.
Reported below: 100 Fed. Appx. 792;

No. 04–6264. Geddes v. United States. C. A. 3d Cir. Re-
ported below: 98 Fed. Appx. 187;

No. 04–6266. Gatewood v. United States. C. A. 10th Cir.
Reported below: 370 F. 3d 1055;

No. 04–6273. Thomas v. United States. C. A. 6th Cir. Re-
ported below: 99 Fed. Appx. 737;

No. 04–6280. Kennedy v. United States. C. A. 5th Cir.
Reported below: 99 Fed. Appx. 557;

No. 04–6299. Skelton v. United States. C. A. 6th Cir.
Reported below: 101 Fed. Appx. 89;

No. 04–6300. Aguilar Camacho v. United States. C. A.
9th Cir. Reported below: 109 Fed. Appx. 134;

No. 04–6322. Dejesus Arbelaez v. United States. C. A.
11th Cir. Reported below: 107 Fed. Appx. 892;

No. 04–6323. Barlow v. United States. C. A. 7th Cir. Re-
ported below: 102 Fed. Appx. 51;

No. 04–6324. Bonilla v. United States. C. A. 5th Cir.
Reported below: 97 Fed. Appx. 502;

No. 04–6326. Worley v. United States. C. A. 6th Cir. Re-
ported below: 100 Fed. Appx. 514;

No. 04–6340. Clark v. United States. C. A. 3d Cir. Re-
ported below: 96 Fed. Appx. 816;

No. 04–6341. Cassano v. United States. C. A. 7th Cir.
Reported below: 372 F. 3d 868;

No. 04–6366. Douglas v. United States. C. A. 6th Cir.
Reported below: 100 Fed. Appx. 449;

No. 04–6378. Bolanos-Munoz et al. v. United States.
C. A. 11th Cir. Reported below: 103 Fed. Appx. 665;

No. 04–6413. Spielvogel v. United States. C. A. 11th Cir.
Reported below: 99 Fed. Appx. 881;

No. 04–6419. Haire v. United States. C. A. D. C. Cir. Re-
ported below: 371 F. 3d 833;

No. 04–6434. Jackson v. United States. C. A. 5th Cir. Re-
ported below: 101 Fed. Appx. 972;

No. 04–6436. Simmons v. United States. C. A. 8th Cir.
Reported below: 100 Fed. Appx. 600;
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No. 04–6441. Borra v. United States. C. A. 9th Cir. Re-
ported below: 101 Fed. Appx. 750;

No. 04–6446. Dotson v. United States. C. A. 7th Cir.
Reported below: 102 Fed. Appx. 508;

No. 04–6454. Riggs v. United States. C. A. 4th Cir. Re-
ported below: 370 F. 3d 382;

No. 04–6461. Young v. United States. C. A. 4th Cir. Re-
ported below: 100 Fed. Appx. 214;

No. 04–6471. Ellis v. United States. C. A. 4th Cir. Re-
ported below: 93 Fed. Appx. 497;

No. 04–6478. Lytle v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 242;

No. 04–6484. Birky v. United States. C. A. 9th Cir. Re-
ported below: 101 Fed. Appx. 701;

No. 04–6490. Watts v. United States. C. A. 9th Cir. Re-
ported below: 102 Fed. Appx. 589;

No. 04–6500. Alaniz v. United States. C. A. 5th Cir.
Reported below: 101 Fed. Appx. 512;

No. 04–6528. Sallis v. United States. C. A. 9th Cir. Re-
ported below: 102 Fed. Appx. 617;

No. 04–6554. Stokes v. United States. C. A. 4th Cir. Re-
ported below: 89 Fed. Appx. 849;

No. 04–6564. Bennett v. United States. C. A. 11th Cir.
Reported below: 368 F. 3d 1343;

No. 04–6573. Hickman, aka Saunders v. United States.
C. A. 5th Cir. Reported below: 374 F. 3d 275;

No. 04–6574. Houston v. United States. C. A. 6th Cir.
Reported below: 107 Fed. Appx. 603;

No. 04–6587. Gallatin v. United States. C. A. 6th Cir.
Reported below: 88 Fed. Appx. 54;

No. 04–6593. Hunt v. United States. C. A. 6th Cir. Re-
ported below: 86 Fed. Appx. 57;

No. 04–6628. Nagel v. United States. C. A. 11th Cir. Re-
ported below: 112 Fed. Appx. 1;

No. 04–6642. Keys v. United States. C. A. 11th Cir. Re-
ported below: 97 Fed. Appx. 904;

No. 04–6651. Jordan v. United States. C. A. 5th Cir.;
No. 04–6652. O’Georgia v. United States. C. A. 6th Cir.

Reported below: 80 Fed. Appx. 439;
No. 04–6655. Solache Valdovinos v. United States. C. A.

9th Cir. Reported below: 103 Fed. Appx. 221;
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No. 04–6667. Beltran-Hernandez v. United States.
C. A. 8th Cir. Reported below: 373 F. 3d 905;

No. 04–6682. Garza v. United States. C. A. 5th Cir. Re-
ported below: 103 Fed. Appx. 528;

No. 04–6726. Boggs v. United States. C. A. 4th Cir. Re-
ported below: 100 Fed. Appx. 188;

No. 04–6747. Tubbs v. United States. C. A. 5th Cir. Re-
ported below: 96 Fed. Appx. 257;

No. 04–6754. Diaz-Santana v. United States. C. A. 1st
Cir.;

No. 04–6755. Chavarria v. United States. C. A. 5th Cir.
Reported below: 377 F. 3d 475;

No. 04–6774. Wormsley, aka Wallace v. United States.
C. A. 3d Cir. Reported below: 368 F. 3d 331;

No. 04–6797. Garcia v. United States. C. A. 11th Cir. Re-
ported below: 107 Fed. Appx. 892;

No. 04–6798. Hunter v. United States. C. A. 5th Cir. Re-
ported below: 105 Fed. Appx. 551;

No. 04–6811. Thomas et al. v. United States. C. A. D. C.
Cir. Reported below: 361 F. 3d 653;

No. 04–6813. Sturgill v. United States. C. A. 11th Cir.
Reported below: 107 Fed. Appx. 888;

No. 04–6823. Carter v. United States. C. A. 6th Cir. Re-
ported below: 374 F. 3d 399;

No. 04–6829. Gold v. United States. C. A. 6th Cir. Re-
ported below: 109 Fed. Appx. 736;

No. 04–6837. Solesbee v. United States. C. A. 5th Cir.
Reported below: 94 Fed. Appx. 207;

No. 04–6844. Escamilla-Vasquez v. United States. C. A.
4th Cir. Reported below: 104 Fed. Appx. 285;

No. 04–6858. Meilleur v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 243;

No. 04–6861. Mayes v. United States. C. A. 4th Cir. Re-
ported below: 103 Fed. Appx. 495;

No. 04–6867. Ricks v. United States. C. A. 3d Cir. Re-
ported below: 96 Fed. Appx. 93;

No. 04–6868. Shamblin v. United States. C. A. 9th Cir.
Reported below: 101 Fed. Appx. 243;

No. 04–6882. Choice v. United States. C. A. 4th Cir. Re-
ported below: 102 Fed. Appx. 799;
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No. 04–6892. Trahan v. United States. C. A. 11th Cir.
Reported below: 107 Fed. Appx. 887;

No. 04–6900. Laws v. United States. C. A. 5th Cir. Re-
ported below: 102 Fed. Appx. 878;

No. 04–6921. Volis, aka Kline v. United States. C. A.
11th Cir. Reported below: 112 Fed. Appx. 4;

No. 04–6929. Keller v. United States. C. A. 7th Cir. Re-
ported below: 376 F. 3d 713;

No. 04–6949. Lopera v. United States. C. A. 11th Cir.
Reported below: 112 Fed. Appx. 2;

No. 04–6956. Swasey v. United States. C. A. 11th Cir.
Reported below: 112 Fed. Appx. 5;

No. 04–6959. Haynes v. United States. C. A. 6th Cir. Re-
ported below: 98 Fed. Appx. 499;

No. 04–6966. Ricks v. United States. C. A. 3d Cir. Re-
ported below: 96 Fed. Appx. 96;

No. 04–6970. Scroggins v. United States. C. A. 5th Cir.
Reported below: 379 F. 3d 233;

No. 04–7042. Padmore v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 245;

No. 04–7045. Welch v. United States. C. A. 7th Cir. Re-
ported below: 368 F. 3d 970;

No. 04–7047. Smith v. United States. C. A. 5th Cir. Re-
ported below: 111 Fed. Appx. 280;

No. 04–7065. Johnson v. United States. C. A. 5th Cir.
Reported below: 86 Fed. Appx. 728;

No. 04–7096. Ollivierre, aka Bridges v. United States.
C. A. 4th Cir. Reported below: 378 F. 3d 412;

No. 04–7131. Leisure v. United States. C. A. 8th Cir. Re-
ported below: 377 F. 3d 910;

No. 04–7135. Thorn v. United States. C. A. 8th Cir. Re-
ported below: 375 F. 3d 679;

No. 04–7142. Baldwin v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 252;

No. 04–7158. Payne v. United States. C. A. 8th Cir. Re-
ported below: 377 F. 3d 811;

No. 04–7168. Gann v. United States. C. A. 5th Cir.;
No. 04–7171. Grass, aka Grasso v. United States. C. A.

3d Cir. Reported below: 93 Fed. Appx. 408;
No. 04–7179. Herrera v. United States. C. A. 11th Cir.

Reported below: 116 Fed. Appx. 248;
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No. 04–7182. Harris v. United States. C. A. 4th Cir.;
No. 04–7184. Dale v. United States. C. A. 5th Cir. Re-

ported below: 374 F. 3d 321;
No. 04–7206. Malveaux v. United States. C. A. 5th Cir.

Reported below: 104 Fed. Appx. 430;
No. 04–7207. Loverson v. United States. C. A. 6th Cir.

Reported below: 111 Fed. Appx. 831;
No. 04–7220. Prado-Martinez v. United States. C. A. 5th

Cir. Reported below: 105 Fed. Appx. 631;
No. 04–7223. Johnson v. United States. C. A. 5th Cir.

Reported below: 104 Fed. Appx. 434;
No. 04–7235. Thomas v. United States. C. A. 5th Cir. Re-

ported below: 104 Fed. Appx. 433;
No. 04–7242. Smith v. United States. C. A. 5th Cir. Re-

ported below: 108 Fed. Appx. 873;
No. 04–7259. Charles-Sanchez v. United States. C. A.

11th Cir. Reported below: 112 Fed. Appx. 3;
No. 04–7270. Osamor v. United States. C. A. 5th Cir. Re-

ported below: 107 Fed. Appx. 438;
No. 04–7281. Gray v. United States. C. A. 6th Cir. Re-

ported below: 109 Fed. Appx. 74;
No. 04–7282. Ferrell, aka Shawn v. United States. C. A.

2d Cir. Reported below: 380 F. 3d 102 and 106 Fed. Appx. 750;
No. 04–7289. Marquez-Gomez v. United States. C. A. 5th

Cir. Reported below: 105 Fed. Appx. 626;
No. 04–7291. Dunlap v. United States. C. A. 6th Cir. Re-

ported below: 110 Fed. Appx. 532;
No. 04–7292. Nichols, aka Johnson v. United States.

C. A. 10th Cir. Reported below: 374 F. 3d 959;
No. 04–7319. Castaneda-Barrientos v. United States.

C. A. 5th Cir. Reported below: 108 Fed. Appx. 878;
No. 04–7328. Mendez v. United States. C. A. 4th Cir. Re-

ported below: 102 Fed. Appx. 266;
No. 04–7342. Eastwood, aka Springer v. United States.

C. A. 9th Cir. Reported below: 107 Fed. Appx. 808;
No. 04–7362. Bass v. United States. C. A. 8th Cir. Re-

ported below: 104 Fed. Appx. 598;
No. 04–7370. Lawrence v. United States. C. A. 11th Cir.

Reported below: 112 Fed. Appx. 5;
No. 04–7373. Davis, aka Benford v. United States. C. A.

6th Cir. Reported below: 107 Fed. Appx. 596;
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No. 04–7386. Chavez v. United States. C. A. 5th Cir. Re-
ported below: 105 Fed. Appx. 641;

No. 04–7409. Shipman v. United States. C. A. 4th Cir.
Reported below: 107 Fed. Appx. 354;

No. 04–7428. Dobbs v. United States. C. A. 8th Cir. Re-
ported below: 105 Fed. Appx. 132;

No. 04–7438. Brightwell v. United States. C. A. 3d Cir.
Reported below: 104 Fed. Appx. 823;

No. 04–7442. Kyser v. United States. C. A. 7th Cir. Re-
ported below: 102 Fed. Appx. 51;

No. 04–7445. Lynch v. United States. C. A. 4th Cir. Re-
ported below: 102 Fed. Appx. 299;

No. 04–7455. Cuellar v. United States. C. A. 5th Cir.
Reported below: 105 Fed. Appx. 617;

No. 04–7474. Jones v. United States. C. A. 6th Cir. Re-
ported below: 107 Fed. Appx. 601;

No. 04–7499. Grimes v. United States. C. A. 11th Cir. Re-
ported below: 116 Fed. Appx. 241;

No. 04–7501. Hill v. United States. C. A. 4th Cir.;
No. 04–7508. One Male Juvenile v. United States. C. A.

4th Cir. Reported below: 103 Fed. Appx. 493;
No. 04–7536. Harris v. United States. C. A. 4th Cir. Re-

ported below: 109 Fed. Appx. 518;
No. 04–7539. Grijalva-Lopez v. United States. C. A. 5th

Cir. Reported below: 108 Fed. Appx. 157;
No. 04–7547. Santos Perez v. United States. C. A. 5th

Cir. Reported below: 102 Fed. Appx. 388;
No. 04–7562. Coyne v. United States. C. A. 1st Cir. Re-

ported below: 114 Fed. Appx. 5;
No. 04–7569. Santillana v. United States. C. A. 5th Cir.

Reported below: 109 Fed. Appx. 665;
No. 04–7570. Reese v. United States. C. A. 11th Cir.

Reported below: 382 F. 3d 1308;
No. 04–7575. Soler v. United States. C. A. 11th Cir. Re-

ported below: 107 Fed. Appx. 182;
No. 04–7590. Orr v. United States. C. A. 4th Cir. Re-

ported below: 106 Fed. Appx. 163;
No. 04–7612. Gaines v. United States. C. A. 6th Cir. Re-

ported below: 105 Fed. Appx. 682;
No. 04–7618. Johnson v. United States. C. A. 5th Cir.

Reported below: 105 Fed. Appx. 578;
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No. 04–7634. Smith v. United States. C. A. 5th Cir. Re-
ported below: 110 Fed. Appx. 380;

No. 04–7644. King v. United States. C. A. 4th Cir. Re-
ported below: 113 Fed. Appx. 504;

No. 04–7646. Salinas v. United States. C. A. 5th Cir. Re-
ported below: 108 Fed. Appx. 216;

No. 04–7647. Sanchez-Garcia v. United States. C. A. 9th
Cir. Reported below: 104 Fed. Appx. 670;

No. 04–7648. Savilla v. United States. C. A. 4th Cir.;
No. 04–7656. Leatham v. United States. C. A. 8th Cir.

Reported below: 105 Fed. Appx. 132;
No. 04–7667. Robinson v. United States. C. A. 5th Cir.

Reported below: 96 Fed. Appx. 946;
No. 04–7681. Pettiette v. United States. C. A. 5th Cir.

Reported below: 105 Fed. Appx. 578;
No. 04–7700. Holder v. United States. C. A. 5th Cir. Re-

ported below: 109 Fed. Appx. 673;
No. 04–7701. Flores v. United States. C. A. 2d Cir. Re-

ported below: 109 Fed. Appx. 463;
No. 04–7712. Laurel v. United States. C. A. 6th Cir.

Reported below: 103 Fed. Appx. 875;
No. 04–7724. Murray v. United States. C. A. 2d Cir. Re-

ported below: 108 Fed. Appx. 22;
No. 04–7728. Augustin v. United States. C. A. 4th Cir.

Reported below: 102 Fed. Appx. 771;
No. 04–7741. Hearne v. United States. C. A. 4th Cir. Re-

ported below: 102 Fed. Appx. 321;
No. 04–7759. Taylor v. United States. C. A. 11th Cir. Re-

ported below: 116 Fed. Appx. 245;
No. 04–7760. Kemp v. United States. C. A. 11th Cir.;
No. 04–7779. Graham v. United States. C. A. 11th Cir.

Reported below: 116 Fed. Appx. 242;
No. 04–7780. Hooker v. United States. C. A. 4th Cir. Re-

ported below: 101 Fed. Appx. 906;
No. 04–7793. Bryant v. United States. C. A. 5th Cir.;
No. 04–7816. Dockery v. United States. C. A. 11th Cir.

Reported below: 120 Fed. Appx. 785;
No. 04–7823. McCray v. United States. C. A. 11th Cir.

Reported below: 125 Fed. Appx. 982;
No. 04–7827. Sterling v. United States. C. A. 11th Cir.

Reported below: 125 Fed. Appx. 978;
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No. 04–7834. Brown v. United States. C. A. 11th Cir. Re-
ported below: 116 Fed. Appx. 252;

No. 04–7848. Peralta-Flores, aka Peralta, aka Salgado
v. United States. C. A. 9th Cir. Reported below: 109 Fed.
Appx. 962; and

No. 04–7851. Thomas v. United States. C. A. 6th Cir. Re-
ported below: 116 Fed. Appx. 727. Motions of petitioners for
leave to proceed in forma pauperis granted. Certiorari granted,
judgments vacated, and cases remanded for further consideration
in light of United States v. Booker, ante, p. 220.

No. 04–6359. Akins v. United States. C. A. 9th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of United States v. Booker, ante, p. 220.
Justice Breyer took no part in the consideration or decision of
this petition. Reported below: 102 Fed. Appx. 88.

No. 03–9402. Rideout v. United States, 542 U. S. 939;
No. 03–10262. Jimenez-Velasco v. United States; Gonza-

lez v. United States; Hinojosa-Aguirre v. United States;
Del Bosque v. United States; Lozano-Tamez v. United
States; Quiroz-Escobedo v. United States; and Campos Mad-
rigal v. United States, 542 U. S. 911;

No. 03–10272. Newsome v. United States; Martin v.
United States; Chimney v. United States; Songalia Flores
v. United States; Villarreal-Medina v. United States;
Abney v. United States; Guerrero v. United States;
Aguilar-Cortez v. United States; Avila-Chavez v. United
States; Hernandez-Hernandez v. United States; De Los
Santos v. United States; Medina-Teniente v. United
States; and De Luna-Vigil v. United States, 542 U. S. 912;

No. 03–10275. Epps v. United States, 542 U. S. 912;
No. 03–10408. Van Alstyne v. United States, 542 U. S. 926;
No. 03–10416. Carbajal-Martinez v. United States, 542

U. S. 927;
No. 03–10417. McDonnell v. United States, 542 U. S. 915;
No. 03–10424. Pearson v. United States, 542 U. S. 927;
No. 03–10427. Salas v. United States; and Torres-

Vasquez v. United States, 542 U. S. 927;
No. 03–10525. Campbell v. United States, 542 U. S. 931; and
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No. 03–10530. Valadez Soto v. United States, 542 U. S. 931.
Petitions for rehearing granted. Orders denying petitions for
writs of certiorari vacated. Motions of petitioners for leave to
proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in
light of United States v. Booker, ante, p. 220.

No. 03–10490. Criston v. United States; Perales v.
United States; Guerra v. United States; and Salinas v.
United States, 542 U. S. 930. Petition for rehearing as to Felix
Guerra granted. Order denying petition for writ of certiorari as
to Felix Guerra vacated. Motion of petitioner Felix Guerra for
leave to proceed in forma pauperis granted. Certiorari as to
Felix Guerra granted, judgment vacated, and case remanded for
further consideration in light of United States v. Booker, ante,
p. 220. Petitions for rehearing as to Jesse Perales, Miguel Sali-
nas, and Gary Criston denied.

No. 04–6588. In re Beckley. Motion of petitioner for leave
to proceed in forma pauperis granted. Petition for writ of man-
damus denied. Treating the papers submitted as a petition for
writ of certiorari to the United States Court of Appeals for the
Fourth Circuit, certiorari granted, judgment vacated, and case
remanded for further consideration in light of United States v.
Booker, ante, p. 220.

Certiorari Dismissed

No. 04–7405. Reed v. Schriro, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8.

Certificate Dismissed

No. 04–59. United States v. Penaranda et al. Questions
certified by the United States Court of Appeals for the Second
Circuit dismissed. Reported below: 375 F. 3d 238.

Miscellaneous Orders

No. 04M41. Pender v. Union of C. S. E. A. et al.;
No. 04M42. Bean v. United States Postal Service et

al.; and
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No. 04M43. Henry v. Department of Commerce et al.
Motions to direct the Clerk to file petitions for writs of certiorari
out of time denied.

No. 03–1566. Orff et al. v. United States et al. C. A.
9th Cir. [Certiorari granted, ante, p. 924.] Motion of respondent
Westlands Water District for divided argument granted. Motion
of Pacific Legal Foundation et al. for leave to file a brief as amici
curiae granted.

No. 04–163. Lingle, Governor of Hawaii, et al. v. Chev-
ron U. S. A. Inc. C. A. 9th Cir. [Certiorari granted, ante,
p. 924.] Motion of the Acting Solicitor General for leave to partic-
ipate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 04–277. National Cable & Telecommunications Assn.
et al. v. Brand X Internet Services et al.; and

No. 04–281. Federal Communications Commission et al.
v. Brand X Internet Services et al. C. A. 9th Cir. [Certio-
rari granted, ante, p. 1018.] Motion of the Acting Solicitor Gen-
eral to dispense with printing the joint appendix granted.

No. 04–6604. Jones v. Birkett, Warden. C. A. 6th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 1019] denied.

No. 04–6638. Smith v. Crosby, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Motion of petitioner
for reconsideration of order denying leave to proceed in forma
pauperis [ante, p. 1019] denied.

No. 04–7297. Ruiz Rivera v. KPMG Peat Marwick et al.
C. A. 1st Cir.;

No. 04–7317. Carnohan v. Newcomb. Sup. Ct. Cal.; and
No. 04–7697. Gilmore v. United States Postal Service.

C. A. Fed. Cir. Motions of petitioners for leave to proceed in
forma pauperis denied. Petitioners are allowed until February
14, 2005, within which to pay the docketing fees required by Rule
38(a) and to submit petitions in compliance with Rule 33.1 of the
Rules of this Court.

No. 04–7884. In re Carter. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
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habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 04–7308. In re George; and
No. 04–7378. In re Nimmons. Petitions for writs of manda-

mus denied.

No. 04–7414. In re Washington. Petition for writ of manda-
mus and/or prohibition denied.

Certiorari Denied

No. 03–10745. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 03–10879. Oakman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 85 Fed. Appx. 901.

No. 03–10911. Green v. United States. C. A. 5th Cir.
Certiorari denied.

No. 04–250. Campbell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 364 F. 3d 727.

No. 04–331. Orandello v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 74 Fed. Appx. 126.

No. 04–335. DiFrisco v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 74 Fed. Appx. 126.

No. 04–429. Rose, Director, South Carolina Department
of Public Safety, et al. v. Planned Parenthood of South
Carolina et al. C. A. 4th Cir. Certiorari denied. Reported
below: 361 F. 3d 786.

No. 04–529. Superior Protection, Inc. v. National Labor
Relations Board. C. A. 5th Cir. Certiorari denied. Re-
ported below: 105 Fed. Appx. 561.

No. 04–540. Bayoil Supply & Trading Ltd. v. Gulf Insur-
ance Co. et al. C. A. 5th Cir. Certiorari denied.
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No. 04–542. Angle, Nevada State Assembly Member,
et al. v. Legislature of the State of Nevada et al. C. A.
9th Cir. Certiorari denied. Reported below: 99 Fed. Appx. 90.

No. 04–555. Lighthouse Institute for Evangelism, Inc.,
et al. v. City of Long Branch, New Jersey, et al. C. A.
3d Cir. Certiorari denied. Reported below: 100 Fed. Appx. 70.

No. 04–561. S. L. v. Prince William County School Board.
C. A. 4th Cir. Certiorari denied. Reported below: 100 Fed.
Appx. 908.

No. 04–590. Claudio-Gotay et al. v. Becton Dickinson Ca-
ribe, Ltd., et al. C. A. 1st Cir. Certiorari denied. Reported
below: 375 F. 3d 99.

No. 04–595. McNicholl v. Ashcroft, Attorney General.
C. A. 3d Cir. Certiorari denied.

No. 04–598. Fogerty et al. v. MGM Group Holdings Corp.,
Inc., dba MGM Universal Music Group, Inc., et al. C. A.
6th Cir. Certiorari denied. Reported below: 379 F. 3d 348.

No. 04–658. McInerney v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 74 Fed. Appx. 126.

No. 04–665. Phonecards R Us, Inc., et al. v. South Caro-
lina et al. Sup. Ct. S. C. Certiorari denied. Reported below:
360 S. C. 49, 600 S. E. 2d 61.

No. 04–666. Washington Water Jet Workers Assn. et al.
v. Yarbrough, in His Official Capacity as the Administra-
tor of the Division of Correctional Industries, et al.
Sup. Ct. Wash. Certiorari denied. Reported below: 151 Wash.
2d 470, 90 P. 3d 42.

No. 04–667. White-Battle v. Democratic Party of Vir-
ginia et al. Sup. Ct. Va. Certiorari denied.

No. 04–672. Sank v. City University of New York et al.
C. A. 2d Cir. Certiorari denied. Reported below: 112 Fed.
Appx. 761.

No. 04–675. Detroit International Bridge Co. v. United
States. C. A. 6th Cir. Certiorari denied. Reported below:
361 F. 3d 305.
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No. 04–681. Lindquist, Individually and as Executrix of
the Estate of Lindquist v. Buckingham Township et al.
C. A. 3d Cir. Certiorari denied. Reported below: 106 Fed.
Appx. 768.

No. 04–684. Ten Taxpayer Citizens Group et al. v. Cape
Wind Associates, LLC. C. A. 1st Cir. Certiorari denied. Re-
ported below: 373 F. 3d 183.

No. 04–688. Shaw v. Shaw. Sup. Ct. Fla. Certiorari denied.
Reported below: 879 So. 2d 623.

No. 04–690. Callico et ux. v. City of Belleville, Illi-
nois, et al. C. A. 7th Cir. Certiorari denied. Reported below:
99 Fed. Appx. 746.

No. 04–691. Thompson v. National Railroad Passenger
Corporation. C. A. 9th Cir. Certiorari denied. Reported
below: 91 Fed. Appx. 604.

No. 04–726. Moye, O’Brien, O’Rourke, Hogan & Pickert
v. National Railroad Passenger Corporation. C. A. 11th
Cir. Certiorari denied. Reported below: 116 Fed. Appx. 251.

No. 04–752. Guzman-Santana v. Ashcroft, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 96
Fed. Appx. 493.

No. 04–757. Bush, Governor of Florida v. Schiavo,
Guardian of Schiavo. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 885 So. 2d 321.

No. 04–764. Brennan et ux. v. Michigan Department of
Environmental Quality et al. Ct. App. Mich. Certiorari
denied.

No. 04–773. McCurdy v. Arkansas State Police. C. A. 8th
Cir. Certiorari denied. Reported below: 375 F. 3d 762.

No. 04–777. Wimbush-Bowles, Individually and on Be-
half of All Others Similarly Situated, et al. v. GTE Serv-
ice Corporation Plan for Employees’ Pensions et al.
C. A. 11th Cir. Certiorari denied. Reported below: 92 Fed.
Appx. 780.
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No. 04–850. Kahl v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 95 Fed. Appx. 200.

No. 04–877. Donahue et al. v. Public School Employees’
Retirement System of Pennsylvania et al. Sup. Ct. Pa.
Certiorari denied. Reported below: 580 Pa. 14, 858 A. 2d 1162.

No. 04–5025. Reed v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–5054. Israel v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5091. Joseph, aka Sanders v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 78 Fed. Appx. 248.

No. 04–5337. Santos v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 04–5485. Hamilton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 92 Fed. Appx. 56.

No. 04–5588. Kreiger v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 04–5601. Barnes v. United States et al. C. A. 11th
Cir. Certiorari denied. Reported below: 97 Fed. Appx. 904.

No. 04–5628. Akin v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 04–5683. Patrick v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–5751. Shaw v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–5926. Estrada v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–5943. Hubbard v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–5950. Vizzini v. Hutchinson, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 96 Fed. Appx. 157.

No. 04–5976. Miller v. United States. C. A. 7th Cir. Cer-
tiorari denied.
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No. 04–6014. Burns v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–6078. Crosby v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–6148. Perez, aka Allen v. United States. C. A.
11th Cir. Certiorari denied.

No. 04–6158. Chavez v. United States. C. A. 10th Cir.
Certiorari denied.

No. 04–6181. Padilla, aka Cruz, aka Roque Padilla v.
United States. C. A. 3d Cir. Certiorari denied.

No. 04–6279. King v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–6307. Lazaro Contreras v. United States. C. A.
8th Cir. Certiorari denied.

No. 04–6438. Kennedy v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 372 F. 3d 686.

No. 04–6477. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 373 F. 3d 561.

No. 04–6683. Hendon v. Lamarque, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 769.

No. 04–6734. Gavin v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 891 So. 2d 907.

No. 04–6792. Cartwright v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
103 Fed. Appx. 545.

No. 04–6913. Stephanatos v. Commissioner of Internal
Revenue. C. A. 3d Cir. Certiorari denied. Reported below:
112 Fed. Appx. 868.

No. 04–6945. Colin v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 107 Fed. Appx. 887.
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No. 04–6950. Ortiz-Rosas v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 883.

No. 04–6980. Stephens v. Ashcroft, Attorney General.
C. A. 2d Cir. Certiorari denied.

No. 04–7205. Matchett v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
380 F. 3d 844.

No. 04–7210. Simmons v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 360 S. C. 33, 599 S. E. 2d 448.

No. 04–7304. Geidel v. Pennsylvania Board of Probation
and Parole. Commw. Ct. Pa. Certiorari denied.

No. 04–7305. French v. Oklahoma et al. Ct. Crim. App.
Okla. Certiorari denied.

No. 04–7306. Goodridge v. Laughlin et al. C. A. 9th Cir.
Certiorari denied.

No. 04–7311. Fernandez v. Crosby, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7312. Gibbons v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7315. Robinson v. Artus, Superintendent, Clin-
ton Correctional Facility, et al. App. Div., Sup. Ct. N. Y.,
3d Jud. Dept. Certiorari denied. Reported below: 8 App. Div.
3d 794, 777 N. Y. S. 2d 920.

No. 04–7316. Cone et ux., on Behalf of Cone v. Randolph
County Schools. C. A. 4th Cir. Certiorari denied. Reported
below: 103 Fed. Appx. 731.

No. 04–7330. Foster v. Smith, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7331. Goodwin v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 04–7334. Grigger v. Travis. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 6 App. Div.
3d 1222, 775 N. Y. S. 2d 707.

No. 04–7336. Green v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 96 Fed. Appx. 934.

No. 04–7338. Goodson v. Tennessee. C. A. 6th Cir. Certio-
rari denied. Reported below: 102 Fed. Appx. 906.

No. 04–7339. Ives v. Oklahoma. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 04–7340. Dong Chung v. KPMG LLP et al. C. A. 7th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 576.

No. 04–7341. Cheeseman v. Banta. C. A. 9th Cir. Certio-
rari denied. Reported below: 107 Fed. Appx. 110.

No. 04–7345. Godinez v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7346. Gayle v. Artus, Superintendent, Clinton
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7347. Graves v. Phillips, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 04–7350. Fairfax v. Butler, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7354. Moore v. Michigan. Cir. Ct. Muskegon County,
Mich. Certiorari denied.

No. 04–7358. Belei v. Castro, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 99 Fed. Appx. 813.

No. 04–7359. McDaniel v. Sherrer, Administrator,
Northern State Prison, et al. C. A. 3d Cir. Certiorari
denied.

No. 04–7363. Newman v. Michigan. Cir. Ct. Livingston
County, Mich. Certiorari denied.
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No. 04–7368. Silverbrand v. Yarborough, Warden. C. A.
9th Cir. Certiorari denied. Reported below: 105 Fed. Appx. 195.

No. 04–7374. Pandolfi v. New Hampshire. Sup. Ct. N. H.
Certiorari denied.

No. 04–7377. Miller v. VanNatta, Superintendent, Miami
Correctional Facility. C. A. 7th Cir. Certiorari denied.

No. 04–7379. Niksich v. Cotton, Superintendent, Pendle-
ton Correctional Facility, et al. Sup. Ct. Ind. Certiorari
denied. Reported below: 810 N. E. 2d 1003.

No. 04–7388. Driver v. Oregon. Ct. App. Ore. Certiorari
denied. Reported below: 192 Ore. App. 395, 86 P. 3d 53.

No. 04–7391. Briggs v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–7392. Burrell v. Virginia Department of Motor
Vehicles. Sup. Ct. Va. Certiorari denied.

No. 04–7394. Vanhousen v. United States. C. A. 2d Cir.
Certiorari denied.

No. 04–7398. Budnick v. Hampden County House of Cor-
rection. C. A. 5th Cir. Certiorari denied. Reported below:
105 Fed. Appx. 601.

No. 04–7400. Stevenson v. Boyette, Superintendent,
Nash Correctional Institution. C. A. 4th Cir. Certiorari
denied. Reported below: 102 Fed. Appx. 821.

No. 04–7403. Roblyer v. Pennsylvania Department of
Corrections. Commw. Ct. Pa. Certiorari denied.

No. 04–7404. Sanchez v. California. Ct. App. Cal., 4th
App. Dist., Div. 3. Certiorari denied.

No. 04–7406. Begordis v. Minnesota. Ct. App. Minn. Cer-
tiorari denied.

No. 04–7408. Willis v. Jones, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–7410. Sanders v. Crosby, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied.
Reported below: 881 So. 2d 1114.
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No. 04–7412. Williams v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–7416. Weaver v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 106
Fed. Appx. 255.

No. 04–7418. Hall v. Missouri. Sup. Ct. Mo. Certiorari
denied.

No. 04–7440. Allen v. Senkowski, Superintendent, Clin-
ton Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 97 Fed. Appx. 346.

No. 04–7463. Pulley v. Rubenstein, Commissioner, West
Virginia Division of Corrections, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 755.

No. 04–7468. Madura v. Longwood Athletic Club, Inc.
Cir. Ct. Sarasota County, Fla. Certiorari denied.

No. 04–7488. Reyes v. Hall, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7491. Bowser v. Blacketter, Superintendent,
Eastern Oregon Correctional Institution. C. A. 9th Cir.
Certiorari denied.

No. 04–7493. Moore v. Keane, Superintendent, Sing Sing
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7504. Thompson v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied.

No. 04–7516. De Melo v. Department of Veterans Af-
fairs. C. A. Fed. Cir. Certiorari denied. Reported below: 112
Fed. Appx. 31.

No. 04–7526. Bansal v. Immigration and Naturalization
Service et al. C. A. 5th Cir. Certiorari denied. Reported
below: 99 Fed. Appx. 535.

No. 04–7532. Farshidi v. Norfolk State University. C. A.
4th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 839.
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No. 04–7549. Mata v. Nebraska. Sup. Ct. Neb. Certiorari
denied. Reported below: 266 Neb. 668, 668 N. W. 2d 448.

No. 04–7556. Jackson v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 61 Mass. App. 1111, 810
N. E. 2d 862.

No. 04–7619. Williams, aka Franklin v. Dingle, Warden.
C. A. 8th Cir. Certiorari denied.

No. 04–7625. Moss v. Trent, Warden. Sup. Ct. App. W. Va.
Certiorari denied.

No. 04–7696. Haddad v. Equal Employment Opportunity
Commission. C. A. 6th Cir. Certiorari denied. Reported
below: 111 Fed. Appx. 413.

No. 04–7704. Gomes v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 387 F. 3d 157.

No. 04–7721. Dawson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 732.

No. 04–7725. Nunez-Rodelo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 378 F. 3d 877 and 110
Fed. Appx. 811.

No. 04–7729. Berry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 103 Fed. Appx. 757.

No. 04–7730. Baez-Leon v. United States; Garcia-Ramirez
v. United States; Larios-Andrade v. United States; Yanez-
Govea v. United States; Ramirez-Yanez v. United States;
and Martinez-Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 468 (fourth
judgment) and 469 (sixth judgment); 111 Fed. Appx. 331 (fifth
judgment) and 333 (third judgment); 112 Fed. Appx. 321 (first
judgment) and 346 (second judgment).

No. 04–7737. Melvin v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 603.

No. 04–7739. Grant v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 856 A. 2d 1131.

No. 04–7742. Howard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 123 Fed. Appx. 386.
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No. 04–7744. Howard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 183.

No. 04–7745. Hyler v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–7751. Ross v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7761. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 319.

No. 04–7773. De Aza-Paez v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–7776. Ajan v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 113 Fed. Appx. 150.

No. 04–7777. Stafford v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 418.

No. 04–7778. Bueno-Vargas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 383 F. 3d 1104.

No. 04–7786. Elizalde-Casares v. United States (Re-
ported below: 111 Fed. Appx. 340); Peque-Perez v. United
States (112 Fed. Appx. 350); Reyes-Mancias v. United States
(110 Fed. Appx. 447); Reyes-Pascual v. United States (110
Fed. Appx. 444); Sierra-Madrigal v. United States (110 Fed.
Appx. 452); Diaz-Sanchez v. United States (110 Fed. Appx.
444); Garcia-Lopez v. United States (110 Fed. Appx. 436);
Cobos-Perez v. United States (110 Fed. Appx. 435); Gomez-
Delgado v. United States (110 Fed. Appx. 443); Herrera-
Barajas v. United States (111 Fed. Appx. 327); Jimenez Lopez
v. United States (111 Fed. Appx. 747); Quirino v. United
States (111 Fed. Appx. 338); Rodriguez-Medina v. United
States (110 Fed. Appx. 441); Olalde-Serna v. United States
(110 Fed. Appx. 448); Santos-Hernandez v. United States (111
Fed. Appx. 339); Hernandez Rivera v. United States (110
Fed. Appx. 420); Gomez-Vargas v. United States (111 Fed.
Appx. 741); and Estrada-Rodriguez v. United States (113
Fed. Appx. 1). C. A. 5th Cir. Certiorari denied.

No. 04–7791. Sandridge v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 385 F. 3d 1032.
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No. 04–7800. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 375 F. 3d 1285.

No. 04–7806. Wakefield v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 817.

No. 04–7809. DeLeon v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 859 A. 2d 652.

No. 04–7811. Escovar-Madrid, aka Valazguez v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 109
Fed. Appx. 641.

No. 04–7812. Vasquez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 979.

No. 04–7813. Quintana-Quintana v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 101 Fed. Appx. 227.

No. 04–7815. Clark v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 110 Fed. Appx. 245.

No. 04–7817. Cunningham v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 238.

No. 04–7818. Johnson, aka Williams v. United States.
C. A. 3d Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 741.

No. 04–7819. Martinez-Carrillo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 109 Fed. Appx. 701.

No. 04–7821. Laija-Garcia v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 411.

No. 04–7825. Rule v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7829. Stamper v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 Fed. Appx. 833.

No. 04–7830. Juaregui-Duran v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 108 Fed. Appx. 982.

No. 04–7833. Butler v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 04–7838. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7841. Dominguez-Ochoa v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 386 F. 3d 639.

No. 04–7842. Castaneda-Martinez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 209.

No. 04–7845. Lott v. Davis, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 105 Fed. Appx. 13.

No. 04–467. Pearson Education, Inc. v. National Labor
Relations Board. C. A. D. C. Cir. Certiorari denied. Jus-
tice Breyer took no part in the consideration or decision of this
petition. Reported below: 373 F. 3d 127.

No. 04–677. Dailey v. Bank of America. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 106 Fed.
Appx. 533.

No. 04–7355. Liggon, aka Liggon-Redding v. National
City Mortgage. Super. Ct. Pa. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 832 A. 2d 551.

No. 04–7447. Ruimveld v. Birkett, Warden. C. A. 6th Cir.
Certiorari before judgment denied.

Rehearing Granted. (See Nos. 03–1326, 03–1434, 03–9402, 03–
10262, 03–10272, 03–10275, 03–10408, 03–10416, 03–10417, 03–
10424, 03–10427, 03–10490, 03–10525, and 03–10530, supra.)

Rehearing Denied. (See also No. 03–10490, supra.)

No. 03–1624. Heldt v. Michigan, ante, p. 816;
No. 03–10462. Hill v. United States, 542 U. S. 928;
No. 03–10692. Miller v. United States, ante, p. 845;
No. 03–11007. Arora v. United States, ante, p. 863;
No. 04–197. Kilcullen v. Lewis et al., ante, p. 1000;
No. 04–493. Netzer v. Wisconsin, ante, p. 1003;
No. 04–5703. Paris v. Southwestern Bell Telephone Co.,

ante, p. 1005;
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No. 04–5908. Scott v. Pennsylvania Department of Pub-
lic Welfare, ante, p. 1022;

No. 04–6009. Brown v. Dormire, Superintendent, Mis-
souri State Penitentiary, ante, p. 962;

No. 04–6170. In re Scruggs, ante, p. 978;
No. 04–6275. Walker v. Family Independence Agency,

ante, p. 991;
No. 04–6406. Sanders v. Maryland et al., ante, p. 1006;
No. 04–6423. In re Norman, ante, p. 978;
No. 04–6594. Perkins v. Lockyer, Attorney General of

California, et al., ante, p. 1024;
No. 04–6613. Anderson v. Sizer, Commissioner, Maryland

Division of Correction, et al., ante, p. 1024;
No. 04–6614. Burton v. Cleveland Ohio Empowerment

Zone et al., ante, p. 1024;
No. 04–6662. Duncan v. Principi, Secretary of Veterans

Affairs, et al., ante, p. 1025;
No. 04–6927. In re Johnson, ante, p. 999; and
No. 04–7069. Rogers v. United States, ante, p. 1029. Peti-

tions for rehearing denied.

January 25, 2005

Dismissal Under Rule 46

No. 03–1443. Hill v. Lockheed Martin Logistics Manage-
ment, Inc. C. A. 4th Cir. Certiorari dismissed under this
Court’s Rule 46.1. Reported below: 354 F. 3d 277.

Miscellaneous Order

No. 04–8320 (04A653). In re Kunkle. Application for stay
of execution of sentence of death, presented to Justice Scalia,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 04–8311 (04A649). Kunkle v. Dretke, Director, Texas
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution
of sentence of death, presented to Justice Scalia, and by him
referred to the Court, denied. Certiorari denied. Justice Ste-
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vens, Justice Souter, Justice Ginsburg, and Justice
Breyer would grant the application for stay of execution.

No. 04–8312 (04A648). Carr v. Schofield, Warden. Super.
Ct. Butts County, Ga. Application for stay of execution of sen-
tence of death, presented to Justice Kennedy, and by him re-
ferred to the Court, denied. Certiorari denied. Justice O’Con-
nor took no part in the consideration or decision of this petition.

No. 04–8319 (04A652). Kunkle v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

No. 04–8321 (04A651). Kunkle v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

Rehearing Denied

No. 92–8908 (04A650). Kunkle v. Texas, 510 U. S. 840; and
No. 04–7271 (04A654). Kunkle v. Texas, ante, p. 1039. Ap-

plications for stays of execution of sentence of death, presented
to Justice Scalia, and by him referred to the Court, denied.
Motions for leave to file petitions for rehearing denied.

January 26, 2005

Miscellaneous Order

No. 04A635 (04–70). Exxon Mobil Corp. v. Allapattah
Services, Inc., et al. C. A. 11th Cir. Application to stay exe-
cution of judgment pending disposition of the writ of certiorari,
presented to Justice Kennedy, and by him referred to the
Court, denied.

January 27, 2005

Miscellaneous Orders

No. 04A647. Missionary Society of Connecticut v. Board
of Pardons and Paroles. Application for stay of execution of
sentence of death, presented to Justice Ginsburg, and by her
referred to the Court, denied.
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No. 04A656. Lantz, Commissioner, Connecticut Depart-
ment of Corrections, et al. v. Ross, By and Through His
Next Friend, Smyth. Application to vacate the stay of execu-
tion of sentence of death entered by the United States District
Court for the District of Connecticut on January 24, 2005, pre-
sented to Justice Ginsburg, and by her referred to the Court,
granted. Justice Stevens, Justice Souter, Justice Gins-
burg, and Justice Breyer would deny the application to vacate
the stay of execution.

January 28, 2005

Miscellaneous Orders
No. 04A663. Rell et al. v. Ross. Application to vacate the

temporary stay entered by the United States Court of Appeals
for the Second Circuit on January 28, 2005, presented to Justice
Ginsburg, and by her referred to the Court, granted.

No. 04A665. Ross v. Rell et al. Application for stay of
execution of sentence of death, or, in the alternative, for a tempo-
rary restraining order, presented to Justice Ginsburg, and by
her referred to the Court, denied.

February 17, 2005

Dismissals Under Rule 46
No. 04–7918. Bell v. United States. C. A. 6th Cir. Certio-

rari dismissed under this Court’s Rule 46.1. Reported below: 109
Fed. Appx. 772.

No. 04–8256. Mulcahy v. United States. C. A. 11th Cir.
Certiorari dismissed under this Court’s Rule 46.1. Reported
below: 116 Fed. Appx. 242.

Miscellaneous Order
No. 04–8702 (04A714). In re Bagwell. Application for stay

of execution of sentence of death, presented to Justice Scalia,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

February 18, 2005

Miscellaneous Orders
No. 03–932. Dura Pharmaceuticals, Inc., et al. v. Broudo

et al. C. A. 9th Cir. [Certiorari granted, 542 U. S. 936.] Mo-
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tion of petitioners for leave to file supplemental brief after argu-
ment granted.

No. 03–1388. Spector et al. v. Norwegian Cruise Line
Ltd. C. A. 5th Cir. [Certiorari granted, 542 U. S. 965.] Mo-
tions of the Acting Solicitor General and the Commonwealth of
the Bahamas and the Bahama Maritime Authority for leave to
participate in oral argument as amici curiae and for divided argu-
ment granted.

No. 03–1500. Van Orden v. Perry, in His Official Capac-
ity as Governor of Texas and Chairman, State Preserva-
tion Board, et al. C. A. 5th Cir. [Certiorari granted, ante,
p. 923.] Motion of the Acting Solicitor General for leave to partic-
ipate in oral argument as amicus curiae and for divided argument
granted. Motions of the Foundation for Moral Law, Inc., and
Faith and Action et al. for leave to participate in oral argument
as amici curiae and for divided argument denied.

No. 03–1693. McCreary County, Kentucky, et al. v.
American Civil Liberties Union of Kentucky et al. C. A.
6th Cir. [Certiorari granted, ante, p. 924.] Motion of Faith and
Action et al. for leave to participate in oral argument as amici
curiae and for divided argument denied.

No. 04–70. Exxon Mobil Corp. v. Allapattah Services,
Inc., et al. C. A. 11th Cir.; and

No. 04–79. del Rosario Ortega et al. v. Star-Kist Foods,
Inc. C. A. 1st Cir. [Certiorari granted, ante, p. 924.] Motion
of the Acting Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument denied.

No. 04–108. Kelo et al. v. City of New London, Connecti-
cut, et al. Sup. Ct. Conn. [Certiorari granted, 542 U. S. 965.]
Motion of Connecticut for leave to participate in oral argument
as amicus curiae and for divided argument denied.

February 22, 2005

Certiorari Granted—Vacated and Remanded

No. 03–1224. Illinois v. Harris. Sup. Ct. Ill. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
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consideration in light of Illinois v. Caballes, ante, p. 405. Re-
ported below: 207 Ill. 2d 515, 802 N. E. 2d 219.

No. 04–852. Ashlock v. United States. C. A. 5th Cir. Re-
ported below: 105 Fed. Appx. 581; and

No. 04–882. Raithatha v. United States. C. A. 6th Cir.
Reported below: 385 F. 3d 1013. Certiorari granted, judgments
vacated, and cases remanded for further consideration in light of
United States v. Booker, ante, p. 220.

No. 04–7710. Smith v. United States. C. A. 8th Cir. Re-
ported below: 378 F. 3d 754;

No. 04–7731. Agnew v. United States. C. A. 3d Cir. Re-
ported below: 385 F. 3d 288;

No. 04–7740. Hopper v. United States. C. A. 6th Cir. Re-
ported below: 384 F. 3d 252;

No. 04–7758. Mallory, aka Musheen v. United States.
C. A. 11th Cir. Reported below: 116 Fed. Appx. 241;

No. 04–7762. Morton v. United States. C. A. 11th Cir.
Reported below: 364 F. 3d 1300;

No. 04–7774. Elizarraraz v. United States. C. A. 5th Cir.
Reported below: 111 Fed. Appx. 263;

No. 04–7784. Hicks v. United States. C. A. 11th Cir. Re-
ported below: 107 Fed. Appx. 892;

No. 04–7805. Walker v. United States. C. A. 4th Cir. Re-
ported below: 100 Fed. Appx. 220;

No. 04–7832. Garcia-Beltran v. United States. C. A. 5th
Cir. Reported below: 111 Fed. Appx. 279;

No. 04–7836. Perez-Gomez v. United States. C. A. 5th Cir.
Reported below: 114 Fed. Appx. 596;

No. 04–7839. Jui-Teng Lin v. United States. C. A. 2d Cir.
Reported below: 85 Fed. Appx. 234;

No. 04–7847. Murietta Maldonado v. United States.
C. A. 5th Cir. Reported below: 111 Fed. Appx. 253;

No. 04–7866. Sears v. United States. C. A. 11th Cir. Re-
ported below: 122 Fed. Appx. 986;

No. 04–7871. Bolding v. United States; Gonzalez-
Sandoval v. United States; Covarrubias v. United States;
De Leon-Rocha v. United States; Lopez-Guzman v. United
States; Guerra v. United States; and Romero v. United
States. C. A. 5th Cir. Reported below: 110 Fed. Appx. 389
(first judgment), 452 (sixth judgment), and 454 (fourth judgment);
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111 Fed. Appx. 330 (seventh judgment), 335 (third judgment), 336
(fifth judgment), and 339 (second judgment);

No. 04–7876. Davis v. United States. C. A. 11th Cir. Re-
ported below: 123 Fed. Appx. 385;

No. 04–7877. McArthur v. United States. C. A. 11th Cir.
Reported below: 122 Fed. Appx. 987;

No. 04–7885. Diclemente v. United States. C. A. 4th Cir.;
No. 04–7935. Mosley v. United States. C. A. 11th Cir.

Reported below: 123 Fed. Appx. 387;
No. 04–7958. Vmon, aka Slack v. United States. C. A.

11th Cir. Reported below: 122 Fed. Appx. 985;
No. 04–7970. Anthony v. United States. C. A. 3d Cir.

Reported below: 112 Fed. Appx. 810;
No. 04–8000. Carrie v. United States. C. A. 11th Cir. Re-

ported below: 107 Fed. Appx. 892;
No. 04–8001. Duarte-Benitez v. United States. C. A.

11th Cir. Reported below: 125 Fed. Appx. 269;
No. 04–8039. Garcia-Coronado v. United States. C. A.

5th Cir. Reported below: 108 Fed. Appx. 939;
No. 04–8085. Smith v. United States. C. A. 11th Cir. Re-

ported below: 123 Fed. Appx. 386;
No. 04–8124. Gonzalez-Orozco v. United States (Reported

below: 110 Fed. Appx. 471); Limon-Ruiz v. United States (110
Fed. Appx. 426); Pozos-Santillan v. United States (110 Fed.
Appx. 455); Birula-Hernandez v. United States (111 Fed.
Appx. 334); Carbajal-Hernandez v. United States (110 Fed.
Appx. 453); Castillo-Penaloza v. United States (111 Fed.
Appx. 322); Salazar-Varela v. United States (111 Fed. Appx.
322); Contreras-Cedillo v. United States (111 Fed. Appx.
338); Fernandez-Pinones v. United States (110 Fed. Appx.
470); Lugo-Saldana v. United States (110 Fed. Appx. 469);
Mondragon-Jimenez v. United States (110 Fed. Appx. 463);
Nuncio-Rodriguez v. United States (111 Fed. Appx. 327);
Reyes-Quintanilla v. United States (111 Fed. Appx. 748);
Rodriguez-Zuniga v. United States (111 Fed. Appx. 747);
Saravia-Melendez v. United States (110 Fed. Appx. 434); and
Villasenor-Arroyo v. United States (110 Fed. Appx. 440).
C. A. 5th Cir.;

No. 04–8147. McCombs v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 245;

No. 04–8169. Procter v. United States. C. A. 6th Cir.;
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No. 04–8170. Garza-Garcia v. United States; Reyes-Jasso
v. United States; and Barrios-Perez v. United States.
C. A. 5th Cir. Reported below: 111 Fed. Appx. 746 (first judg-
ment) and 778 (second judgment); 112 Fed. Appx. 971 (third
judgment);

No. 04–8257. Medina-Hernandez v. United States. C. A.
9th Cir. Reported below: 111 Fed. Appx. 961;

No. 04–8259. Olea-Pino v. United States. C. A. 9th Cir.
Reported below: 111 Fed. Appx. 950; and

No. 04–8285. Wilson v. United States. C. A. 6th Cir. Re-
ported below: 112 Fed. Appx. 497. Motions of petitioners for
leave to proceed in forma pauperis granted. Certiorari granted,
judgments vacated, and cases remanded for further consideration
in light of United States v. Booker, ante, p. 220.

Certiorari Dismissed

No. 04–7653. Aranda v. Galvin et al. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–7693. Dixon v. City of Minneapolis Water Depart-
ment et al. C. A. 8th Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8. Reported below: 102 Fed. Appx. 518.

No. 04–7788. Atkins v. Foltz. C. A. 6th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 04–8045. Coombs v. Gwinn et al. Sup. Ct. Pa. Motion
of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 579 Pa. 530, 856 A. 2d 1201.

No. 04–8205. Harvey v. United States. C. A. 9th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
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U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

Miscellaneous Orders

No. D–2395. In re Discipline of Hall. Rupert Arvel Hall,
Jr., of Moorestown, N. J., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2396. In re Discipline of Russo. Matthew M.
Russo, of Long Beach, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2397. In re Discipline of McCollough. Terry Len
McCollough, of Orlando, Fla., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2398. In re Discipline of Olds. Warner Smith Olds,
of Fort Lauderdale, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2399. In re Discipline of Neuman. Reid Scott Neu-
man, of Northbrook, Ill., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2400. In re Discipline of Karten. Alan I. Karten,
of Miami, Fla., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. D–2401. In re Discipline of Laudumiey. Fernand
Louis Laudumiey III, of New Orleans, La., is suspended from the
practice of law in this Court, and a rule will issue, returnable
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within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2402. In re Discipline of Scheurich. Val K. Scheu-
rich III, of New Orleans, La., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2403. In re Discipline of Norton. John V. Norton,
of Minneapolis, Minn., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2404. In re Discipline of Etheredge. James
Gaultney Etheredge, of Fort Walton Beach, Fla., is suspended
from the practice of law in this Court, and a rule will issue,
returnable within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. D–2405. In re Discipline of Senton. Robert Edmond
Senton, of Tallahassee, Fla., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2406. In re Discipline of Poole. John Michael
Poole, of Miami, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2407. In re Discipline of Silvia. John Silvia, Jr., of
Somerset, Mass., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2408. In re Discipline of Pippen. William Howard
Pippen, of Houston, Tex., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.
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No. D–2409. In re Discipline of Rickard. Robert W. Rick-
ard, of Houston, Tex., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2410. In re Discipline of Ashiru. Rahman Olalekan
Ashiru, of Houston, Tex., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2411. In re Discipline of Boyd. William S. Boyd
III, of Gulfport, Miss., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2412. In re Discipline of Moorman. Elliott D.
Moorman, of East Orange, N. J., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2413. In re Discipline of Epstein. Charles Steven
Epstein, of Edison, N. J., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2414. In re Discipline of Tanner. Martin Stanley
Tanner, of Salt Lake City, Utah, is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2415. In re Discipline of Gross. John P. Gross, of
Kearny, N. J., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. D–2416. In re Discipline of Buda. David Newton
Buda, of Fort Lee, N. J., is suspended from the practice of law in
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this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2417. In re Discipline of Spencer. Scott W. Spen-
cer, of Columbus, Ohio, is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2418. In re Discipline of George. Donald Elias
George, of Akron, Ohio, is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2419. In re Discipline of Whitaker. Paul M. Whi-
taker, of Albany, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 04M44. Hall v. Texas. Motion for leave to proceed in
forma pauperis without an affidavit of indigency executed by
petitioner granted.

No. 04M45. Stephens v. Roche, Secretary of the Air
Force; and

No. 04M49. Crutchfield v. Georgia Department of
Human Resources. Motions to direct the Clerk to file petitions
for writs of certiorari out of time denied.

No. 04M47. Santoyo v. California. Motion for leave to pro-
ceed in forma pauperis without an affidavit of indigency executed
by petitioner denied.

No. 04M48. Clark v. McLeod. Motion for leave to file peti-
tion for writ of certiorari with the supplemental appendix under
seal denied without prejudice to filing a renewed motion together
with a redacted version of the supplemental appendix within 30
days.

No. 04–621. Public Utility District No. 1 of Snohomish
County v. Dynegy Power Marketing, Inc., et al. C. A.
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9th Cir. The Acting Solicitor General is invited to file a brief in
this case expressing the views of the United States. Justice
Breyer took no part in the consideration or decision of this
petition.

No. 04–805. Texaco Inc. v. Dagher et al. C. A. 9th Cir.;
and

No. 04–814. Shell Oil Co. v. Dagher et al. C. A. 9th Cir.
The Acting Solicitor General is invited to file a brief in these
cases expressing the views of the United States.

No. 04–637. Bradshaw, Warden v. Stumpf. C. A. 6th Cir.
[Certiorari granted sub nom. Mitchell, Warden v. Stumpf, ante,
p. 1042.] Motion of respondent for appointment of counsel
granted. Alan M. Freedman, Esq., of Evanston, Ill., is appointed
to serve as counsel for respondent in this case.

No. 04–6964. Johnson v. California. Ct. App. Cal., 1st App.
Dist. [Certiorari granted, ante, p. 1042.] Motion of petitioner
for appointment of counsel granted. Stephen B. Bedrick, Esq., of
Oakland, Cal., is appointed to serve as counsel for petitioner in
this case.

No. 04–6715. Hall v. Miller. Sup. Ct. Ky. Motion of peti-
tioner for reconsideration of order denying leave to proceed in
forma pauperis [ante, p. 1034] denied.

No. 04–6768. Fan v. Nag et al. C. A. 6th Cir. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [ante, p. 1034] denied.

No. 04–7302. Hood v. Beck et al. C. A. 4th Cir. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [ante, p. 1044] denied.

No. 04–7314. Okoro v. Hemingway, Warden. C. A. 6th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 1044] denied.

No. 04–7399. McConico v. City of Birmingham, Alabama,
et al. C. A. 11th Cir. Motion of petitioner for reconsideration
of order denying leave to proceed in forma pauperis [ante,
p. 1044] denied.

No. 04–7635. Collins v. Norris et al. C. A. 7th Cir.;
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No. 04–7856. Stonner v. United States. C. A. 2d Cir.; and
No. 04–8034. Oster v. Sutton et al. Sup. Ct. N. H. Mo-

tions of petitioners for leave to proceed in forma pauperis denied.
Petitioners are allowed until March 15, 2005, within which to pay
the docketing fees required by Rule 38(a) and to submit petitions
in compliance with Rule 33.1 of the Rules of this Court.

No. 04–1023. In re Adam;
No. 04–8263. In re Bruno; and
No. 04–8413. In re Flournoy. Petitions for writs of habeas

corpus denied.

No. 04–7981. In re Avery. Petition for writ of habeas corpus
denied. Justice Souter took no part in the consideration or
decision of this petition.

No. 04–7203. In re Phelps;
No. 04–7457. In re Aaron;
No. 04–7528. In re Cardwell;
No. 04–7889. In re Mathison; and
No. 04–7999. In re Phillips. Petitions for writs of manda-

mus denied.

No. 04–7795. In re Green. Motion of petitioner for leave to
proceed in forma pauperis denied, and petition for writ of manda-
mus and/or prohibition dismissed. See this Court’s Rule 39.8.

Certiorari Granted

No. 03–1238. IBP, Inc. v. Alvarez, Individually and on
Behalf of All Others Similarly Situated, et al. C. A. 9th
Cir.; and

No. 04–66. Tum et al. v. Barber Foods, Inc., dba Barber
Foods. C. A. 1st Cir. Motion of National Chicken Council et al.
for leave to file a brief as amici curiae in No. 03–1238 granted.
Certiorari in No. 03–1238 granted limited to Question 1 presented
by the petition. Certiorari in No. 04–66 granted limited to Ques-
tion 1 presented by the petition and the following question: “Do
employees have a right to compensation for time they must spend
waiting at required safety equipment distribution stations?”
Cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: No. 03–1238, 339 F. 3d 894; No. 04–66,
360 F. 3d 274.
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No. 04–623. Gonzales, Attorney General, et al. v. Or-
egon et al. C. A. 9th Cir. Certiorari granted. Reported
below: 368 F. 3d 1118.

No. 04–698. Schaffer, a Minor, by His Parents and Next
Friends, Schaffer et vir, et al. v. Weast, Superintendent,
Montgomery County Public Schools, et al. C. A. 4th Cir.
Certiorari granted. Reported below: 377 F. 3d 449.

Certiorari Denied

No. 03–660. Freeman et ux. v. Commissioner of Internal
Revenue. C. A. 9th Cir. Certiorari denied. Reported below:
56 Fed. Appx. 842.

No. 03–1415. Raymond et ux. v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 355 F. 3d 107.

No. 03–1551. Biehl et ux. v. Commissioner of Internal
Revenue. C. A. 9th Cir. Certiorari denied. Reported below:
351 F. 3d 982.

No. 03–10453. Reyes Valdez v. California. Sup. Ct. Cal.
Certiorari denied. Reported below: 32 Cal. 4th 73, 82 P. 3d 296.

No. 04–231. Barber Foods, Inc., dba Barber Foods v. Tum
et al. C. A. 1st Cir. Certiorari denied. Reported below: 360
F. 3d 274.

No. 04–251. Demissie et al. v. Gonzales, Attorney Gen-
eral. C. A. 4th Cir. Certiorari denied. Reported below: 89
Fed. Appx. 394.

No. 04–332. LeBrun v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 363 F. 3d 715.

No. 04–339. Evangelista v. Gonzales, Attorney General,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 359
F. 3d 145.

No. 04–367. DeWaal v. Alston et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 98 Fed. Appx. 711.

No. 04–438. American Federation of Government Em-
ployees, Local 1617, et al. v. Federal Labor Relations
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Authority. C. A. 5th Cir. Certiorari denied. Reported below:
103 Fed. Appx. 802.

No. 04–464. City of New York, New York, et al. v.
United States et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 359 F. 3d 83.

No. 04–469. Town of Surfside, Florida v. Midrash Seph-
ardi, Inc., et al. C. A. 11th Cir. Certiorari denied. Reported
below: 366 F. 3d 1214.

No. 04–484. National Taxpayers Union v. Social Secu-
rity Administration et al. C. A. 4th Cir. Certiorari denied.
Reported below: 376 F. 3d 239.

No. 04–517. Christopher Village, L. P., et al. v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
360 F. 3d 1319.

No. 04–574. Darby v. A-Best Products Co. et al. Sup. Ct.
Ohio. Certiorari denied. Reported below: 102 Ohio St. 3d 410,
811 N. E. 2d 1117.

No. 04–581. Taxpayers of Michigan Against Casinos v.
Michigan et al. Sup. Ct. Mich. Certiorari denied. Reported
below: 471 Mich. 306, 685 N. W. 2d 221.

No. 04–594. Moon, Individually and on Behalf of All
Others Similarly Situated, et al. v. North Idaho Farmers
Assn. et al. Sup. Ct. Idaho. Certiorari denied. Reported
below: 140 Idaho 536, 96 P. 3d 637.

No. 04–599. Hendrickson et al. v. American Skandia Life
Assurance Corp. et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 96 Fed. Appx. 779.

No. 04–620. Jifry et al. v. Federal Aviation Administra-
tion et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 370 F. 3d 1174.

No. 04–645. Brenneman v. MedCentral Health System.
C. A. 6th Cir. Certiorari denied. Reported below: 366 F. 3d 412.

No. 04–659. Jacobs v. Viener. Super. Ct. Pa. Certiorari de-
nied. Reported below: 834 A. 2d 546.
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No. 04–660. Floyd, Trustee v. Lucas et al. C. A. 5th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 411.

No. 04–697. Hudson v. American Arbitration Assn., Inc.,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 101
Fed. Appx. 947.

No. 04–699. Reiser et al. v. Residential Funding Corp.,
aka GMAC–RFC. C. A. 7th Cir. Certiorari denied. Reported
below: 380 F. 3d 1027.

No. 04–710. Shoels et ux. v. Klebold et al. C. A. 10th
Cir. Certiorari denied. Reported below: 375 F. 3d 1054.

No. 04–715. Mora v. Williams, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 537.

No. 04–720. Battle v. Virginian-Pilot, Division of Land-
mark Communications, Inc., et al. Sup. Ct. Va. Certiorari
denied.

No. 04–724. Rodriguez-Hazbun v. National Center for
Missing and Exploited Children et al.; Rodriguez-Hazbun
v. Hazbun Escaf; Rodriguez-Hazbun v. National Center
for Missing and Exploited Children; and Rodriguez-
Hazbun v. Keith, Judge, Circuit Court of Virginia, Fairfax
County. Sup. Ct. Va. Certiorari denied.

No. 04–728. Doane, aka Harig v. Educational Credit
Management Corp. C. A. 4th Cir. Certiorari denied. Re-
ported below: 102 Fed. Appx. 312.

No. 04–730. Dever v. Hentzen Coatings, Inc., et al.
C. A. 8th Cir. Certiorari denied. Reported below: 380 F. 3d
1070.

No. 04–732. City Auto Sales, LLC v. Taylor. Sup. Ct.
Tenn. Certiorari denied. Reported below: 142 S. W. 3d 277.

No. 04–734. Yaracs v. Summit Academy et al. Commw.
Ct. Pa. Certiorari denied. Reported below: 845 A. 2d 203.

No. 04–735. TI Group Automotive Systems (North
America), Inc., nka TI Group Automotive Systems, L. L. C.
v. VDO North America, L. L. C., et al. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 375 F. 3d 1126.
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No. 04–739. Mills v. Nolan, Director, Rhode Island De-
partment of Health. Super. Ct. Providence County, R. I.
Certiorari denied.

No. 04–743. Davis v. Hamonds, Superintendent, St. Louis
Public Schools District. C. A. 8th Cir. Certiorari denied.
Reported below: 103 Fed. Appx. 51.

No. 04–744. Miyares v. Forsyth County, North Carolina,
et al. Ct. App. N. C. Certiorari denied. Reported below: 165
N. C. App. 543, 600 S. E. 2d 899.

No. 04–747. Hutton v. Hafif et al. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 04–749. Plonka v. Brown et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 108 Fed. Appx. 31.

No. 04–750. Gould v. United States District Court for
the District of Minnesota. C. A. 8th Cir. Certiorari denied.

No. 04–751. H&R Block, Inc., et al. v. Cummins et al.
Sup. Ct. App. W. Va. Certiorari denied.

No. 04–754. Wood v. Federal Aviation Administration.
C. A. D. C. Cir. Certiorari denied.

No. 04–755. Wood v. Federal Aviation Administration
et al. C. A. D. C. Cir. Certiorari denied.

No. 04–758. Solow Building Co., LLC v. Morgan Guar-
anty Trust Company of New York. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied. Reported below: 6 App. Div.
3d 356, 776 N. Y. S. 2d 547.

No. 04–760. Opalewski et al. v. Fitzpatrick et ux. C. A.
6th Cir. Certiorari denied. Reported below: 105 Fed. Appx. 733.

No. 04–765. Maples v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 920 So. 2d 1138.

No. 04–771. Diedrich v. City of Newport News, Virginia,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 109
Fed. Appx. 526.

No. 04–772. McCammon v. Frame et al. Cir. Ct. Harrison
County, W. Va. Certiorari denied.
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No. 04–774. Vitug Sagana v. Tenorio, Secretary, Depart-
ment of Labor and Immigration, Commonwealth of the
Northern Mariana Islands. C. A. 9th Cir. Certiorari de-
nied. Reported below: 384 F. 3d 731.

No. 04–776. Bryant v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 04–779. Skerle v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 850 A. 2d 14.

No. 04–780. Thompson v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 267 Ga. App. XXVII.

No. 04–781. Xechem International, Inc. v. University of
Texas M. D. Anderson Cancer Center et al. C. A. Fed.
Cir. Certiorari denied. Reported below: 382 F. 3d 1324.

No. 04–785. Forest et al. v. Pawtucket Police Depart-
ment et al. C. A. 1st Cir. Certiorari denied. Reported
below: 377 F. 3d 52.

No. 04–789. United States ex rel. Gilliam v. General
Dynamics Corp. C. A. 4th Cir. Certiorari denied. Reported
below: 111 Fed. Appx. 143.

No. 04–790. Pingol Mercado v. Gonzales, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 107
Fed. Appx. 24.

No. 04–791. Diaz-Santos v. Department of Education of
the Commonwealth of Puerto Rico et al. C. A. 1st Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 638.

No. 04–794. Connecticut v. Anthem Blue Cross and Blue
Shield of Connecticut et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 383 F. 3d 1258.

No. 04–795. Bagne v. Joint Admissions Committee of the
Cleveland and Cuyahoga County Bar Assns. Sup. Ct.
Ohio. Certiorari denied. Reported below: 102 Ohio St. 3d 182,
808 N. E. 2d 372.

No. 04–796. Morales v. Keystone Development Co., LLC,
et al. Ct. App. Colo. Certiorari denied.
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No. 04–797. Perroni v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 358 Ark. 17, 186 S. W. 3d 206.

No. 04–798. Zora Enterprises, Inc. v. Burnett et ux.
App. Ct. Mass. Certiorari denied. Reported below: 61 Mass.
App. 341, 810 N. E. 2d 835.

No. 04–799. Smania v. Abrams et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 92 Fed. Appx. 782.

No. 04–801. Eichinger v. Eichinger. Ct. App. Ind. Cer-
tiorari denied. Reported below: 808 N. E. 2d 1241.

No. 04–802. Amana Co., dba Amana Appliances, Inc. v.
Eden Electrical, Ltd. C. A. 8th Cir. Certiorari denied. Re-
ported below: 370 F. 3d 824.

No. 04–804. Chunli Wu et al. v. Gonzales, Attorney
General. C. A. 9th Cir. Certiorari denied. Reported below:
109 Fed. Appx. 173.

No. 04–810. Bardis et al. v. Oates et al. Ct. App. Cal.,
3d App. Dist. Certiorari denied. Reported below: 119 Cal. App.
4th 1, 14 Cal. Rptr. 3d 89.

No. 04–811. Babbitt et al. v. United States District
Court for the District of Columbia et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 383 F. 3d 1036.

No. 04–813. Joyal v. Hasbro, Inc., dba Hasbro Games.
C. A. 1st Cir. Certiorari denied. Reported below: 380 F. 3d 14.

No. 04–815. Trejo v. Hulick, Assistant Warden. C. A. 7th
Cir. Certiorari denied. Reported below: 380 F. 3d 1031.

No. 04–818. Evans v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 382 Md. 248, 855 A. 2d 291.

No. 04–821. Morrow v. DaimlerChrysler Corp. et al.
Sup. Ct. Ala. Certiorari denied. Reported below: 895 So. 2d
861.

No. 04–823. O’Hanian v. California. App. Div., Super. Ct.
Cal., County of Los Angeles. Certiorari denied.

No. 04–824. Southeastern Rubber Recycling, a Division
of Sunrise Garden Mart, Inc., et al. v. Alabama Depart-
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ment of Public Health et al. Ct. Civ. App. Ala. Certiorari
denied. Reported below: 915 So. 2d 1182.

No. 04–825. Stauffer v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 04–826. Nsek v. Circle K Stores et al. Ct. App. Cal.,
4th App. Dist., Div. 2. Certiorari denied.

No. 04–827. Stewart et ux. v. Smith et al. Sup. Ct. Ala.
Certiorari denied. Reported below: 920 So. 2d 1138.

No. 04–829. Golin et al. v. California Department of
Developmental Services. Ct. App. Cal., 6th App. Dist. Cer-
tiorari denied.

No. 04–832. Marcone v. Office of Disciplinary Counsel.
Sup. Ct. Pa. Certiorari denied. Reported below: 579 Pa. 1, 855
A. 2d 654.

No. 04–836. Golin et al. v. Allenby, Director, California
Department of Developmental Services. C. A. 9th Cir.
Certiorari denied.

No. 04–838. Weiner v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 102
Fed. Appx. 631.

No. 04–839. Monroe v. City of Richmond, Virginia. C. A.
4th Cir. Certiorari denied. Reported below: 104 Fed. Appx. 351.

No. 04–840. Jenkins v. MTGLQ Investors et al. C. A.
10th Cir. Certiorari denied.

No. 04–842. Bacon et al. v. Honda of America Manufac-
turing, Inc. C. A. 6th Cir. Certiorari denied. Reported
below: 370 F. 3d 565.

No. 04–843. Addis et ux. v. Commissioner of Internal
Revenue. C. A. 9th Cir. Certiorari denied. Reported below:
374 F. 3d 881.

No. 04–846. Knight v. Rumsfeld, Secretary of Defense.
C. A. 5th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 883.
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No. 04–849. Williams et al. v. King, Attorney General
of Alabama. C. A. 11th Cir. Certiorari denied. Reported
below: 378 F. 3d 1232.

No. 04–853. Biondo et al. v. City of Chicago, Illinois.
C. A. 7th Cir. Certiorari denied. Reported below: 382 F. 3d 680.

No. 04–857. Rukaj v. Fischer, Superintendent, Sing Sing
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–861. Underwood v. Texas. Ct. App. Tex., 11th Dist.
Certiorari denied.

No. 04–862. Brown et vir v. Premiere Designs, Inc. Ct.
App. Ga. Certiorari denied. Reported below: 266 Ga. App. 432,
597 S. E. 2d 466.

No. 04–863. Coatney v. King. App. Div., Super. Ct. Cal.,
County of San Francisco. Certiorari denied.

No. 04–864. Chilingirian v. United States. C. A. 1st Cir.
Certiorari denied.

No. 04–865. Chaplaincy of Full Gospel Churches et al.
v. England, Secretary of the Navy, et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 375 F. 3d 1169.

No. 04–866. Kapoor v. Gonzales, Attorney General.
C. A. 4th Cir. Certiorari denied. Reported below: 103 Fed.
Appx. 780.

No. 04–868. Mendoza v. De Lima, Administrator, Adult
Client Services Branch of the Second Circuit, Hawaii.
C. A. 9th Cir. Certiorari denied. Reported below: 98 Fed.
Appx. 583.

No. 04–871. Walker v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–876. Prohazka v. Cleveland Clinic Foundation
et al. Ct. App. Ohio, Franklin County. Certiorari denied.

No. 04–878. Canales, Judge, 79th District Court of
Texas v. Texas State Commission on Judicial Conduct.
Sup. Ct. Tex. Certiorari denied.
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No. 04–879. Stefani v. Gonzales, Attorney General.
C. A. 1st Cir. Certiorari denied.

No. 04–880. Villasana v. Wilhoit et al. C. A. 8th Cir.
Certiorari denied. Reported below: 368 F. 3d 976.

No. 04–886. United States ex rel. Tingley et al. v. 900
Monroe L. L. C. et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 106 Fed. Appx. 466.

No. 04–891. Cotter v. City of Portland, Oregon. Ct.
App. Ore. Certiorari denied. Reported below: 194 Ore. App. 48,
95 P. 3d 268.

No. 04–893. Dardar v. Potter, Postmaster General,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 108
Fed. Appx. 931.

No. 04–895. Edens v. Kennedy. C. A. 4th Cir. Certiorari
denied. Reported below: 112 Fed. Appx. 870.

No. 04–904. Titterington v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 374 F. 3d 453.

No. 04–909. Schwartz v. Isaac. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 157 Md. App. 712, 717.

No. 04–915. Ivory v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 103 Fed. Appx. 901.

No. 04–925. Sturdy v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–956. Branch et al. v. Nix et al. C. A. 11th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 242.

No. 04–958. Lange v. Department of the Interior. C. A.
Fed. Cir. Certiorari denied. Reported below: 108 Fed. Appx.
631.

No. 04–959. Harbuck v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 378 F. 3d 1324.

No. 04–961. McMillan v. United States. C. A. 3d Cir.
Certiorari denied.
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No. 04–967. McCorvey, fka Roe v. Hill, Dallas County
District Attorney. C. A. 5th Cir. Certiorari denied. Re-
ported below: 385 F. 3d 846.

No. 04–5833. Williams v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied. Reported below: 343 Ill. App. 3d 1313, 856
N. E. 2d 701.

No. 04–6023. Hamilton v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 90 Fed. Appx. 182.

No. 04–6188. Miller v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 354 F. 3d 1288.

No. 04–6295. Maxwell v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 363 F. 3d 815.

No. 04–6348. Mosley v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 370
F. 3d 467.

No. 04–6390. Martinez-Jaramillo v. Gonzales, Attorney
General. C. A. 9th Cir. Certiorari denied.

No. 04–6577. Gorrasi v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 60 Mass. App. 1122, 805
N. E. 2d 531.

No. 04–6669. Barfield v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 118 Wash. App. 1036.

No. 04–6679. Nwankwo v. Michigan. Ct. App. Mich. Cer-
tiorari denied.

No. 04–6698. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 97 Fed. Appx. 905.

No. 04–6758. Richards v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 242.

No. 04–6828. Cervantes-Morales v. United States; and
Kane v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 102 Fed. Appx. 870 (first judgment); 104 Fed.
Appx. 405 (second judgment).
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No. 04–6830. Frye v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 372 F. 3d 729.

No. 04–6878. Lewis v. Green et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 101 Fed. Appx. 446.

No. 04–6920. Woodall v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 842 A. 2d 690.

No. 04–6989. Wingeart v. Michigan. Ct. App. Mich. Cer-
tiorari denied.

No. 04–6999. Powers v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 883 So. 2d 20.

No. 04–7054. Brown v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 33 Cal. 4th 382, 93 P. 3d 244.

No. 04–7056. Muresan v. Washington Department of
Social and Health Services. Ct. App. Wash. Certiorari
denied.

No. 04–7060. Pridgen v. Shannon, Superintendent, State
Correctional Institution at Frackville, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 380 F. 3d 721.

No. 04–7093. Carter v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 378 F. 3d 584.

No. 04–7120. Murdaugh v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 209 Ariz. 19, 97 P. 3d 844.

No. 04–7129. Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 462.

No. 04–7137. Tsosie v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 1210.

No. 04–7154. Lynch v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 877 So. 2d 1254.

No. 04–7294. Grayson v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 879 So. 2d 1008.

No. 04–7298. Bell v. Mississippi. Sup. Ct. Miss. Certiorari
denied. Reported below: 879 So. 2d 423.



543ORD Unit: $PT2 [03-16-07 07:06:10] PGT: ORDBV (Bound Volume)

1156 OCTOBER TERM, 2004

February 22, 2005 543 U. S.

No. 04–7382. Garcia v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 358 N. C. 382, 597 S. E.
2d 724.

No. 04–7413. Allen v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 368 F. 3d 1220.

No. 04–7419. Holloway v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 33 Cal. 4th 96, 91 P. 3d 164.

No. 04–7427. Perez, aka Lopez v. Florida. Dist. Ct. App.
Fla., 3d Dist. Certiorari denied. Reported below: 881 So. 2d
1121.

No. 04–7429. Davis v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 141 S. W. 3d 600.

No. 04–7437. Anderson v. West Virginia. Cir. Ct. Wood
County, W. Va. Certiorari denied.

No. 04–7444. Longworth v. Ozmint, Director, South Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 377 F. 3d 437.

No. 04–7450. Woods v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7451. McKeithan v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 55.

No. 04–7453. Tucker, aka Mack v. New York. Sup. Ct.
N. Y., Kings County. Certiorari denied.

No. 04–7460. Ash v. Superior Court of California, Los
Angeles County. Ct. App. Cal., 2d App. Dist. Certiorari
denied.

No. 04–7464. Kroncke v. Hood et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7466. Johnson v. Harkleroad, Superintendent,
Marion Correctional Institution. C. A. 4th Cir. Certiorari
denied. Reported below: 104 Fed. Appx. 858.

No. 04–7470. Rodriguez v. Chandler, Warden. C. A. 7th
Cir. Certiorari denied. Reported below: 382 F. 3d 670.
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No. 04–7471. Reed v. Michelson Realty Co., dba Veranda
Apartments, et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 116 Fed. Appx. 243.

No. 04–7476. Tibbs v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 04–7477. Ward v. Runnels, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7480. Potts v. Bagley, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7482. Saez-Machado v. Goddard, Attorney Gen-
eral of Arizona. C. A. 9th Cir. Certiorari denied.

No. 04–7485. Delegal v. Florida. C. A. 11th Cir. Certio-
rari denied.

No. 04–7494. Shoyinka v. City of Santa Monica, Califor-
nia. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 04–7495. Smith v. California et al. C. A. 9th Cir.
Certiorari denied.

No. 04–7498. McKinnedy v. Ozmint, Director, South Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 103 Fed. Appx. 513.

No. 04–7503. Young v. Vasbinder, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 102 Fed. Appx. 444.

No. 04–7515. Dean v. Nebraska. Sup. Ct. Neb. Certiorari
denied.

No. 04–7517. Clark v. McLemore, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7519. Jurconi v. Glenhaven Lakes Club et al.
Ct. App. Wash. Certiorari denied. Reported below: 117 Wash.
App. 1080.

No. 04–7522. Diana S. v. Los Angeles County Depart-
ment of Children and Family Services. Ct. App. Cal., 2d
App. Dist. Certiorari denied.
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No. 04–7523. Richardson v. Federal Bureau of Investi-
gation. C. A. 5th Cir. Certiorari denied. Reported below: 101
Fed. Appx. 977.

No. 04–7525. Boatman v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–7530. Nwachukwu v. John Hancock Management
Co. Ct. App. D. C. Certiorari denied. Reported below: 859
A. 2d 652.

No. 04–7531. Murdock v. American Axle & Manufactur-
ing, Inc. Ct. App. Mich. Certiorari denied.

No. 04–7538. Fuller v. Thomas, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 496.

No. 04–7541. Griffin v. Ruby Tuesday, Inc. C. A. 11th Cir.
Certiorari denied.

No. 04–7542. Esparza v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7546. Sanchez v. Dankert et al. C. A. 2d Cir.
Certiorari denied. Reported below: 94 Fed. Appx. 21.

No. 04–7548. Lopez v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied. Reported below: 119 Cal. App. 4th 132,
13 Cal. Rptr. 3d 921.

No. 04–7552. Vincent v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 04–7554. Davenport v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
106 Fed. Appx. 924.

No. 04–7555. Covey v. Natural Foods, Inc. Ct. App. Ohio,
Lucas County. Certiorari denied.

No. 04–7557. Mayrides v. Ohio. Ct. App. Ohio, Franklin
County. Certiorari denied.

No. 04–7558. Mayes v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
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No. 04–7560. Cameron v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied. Reported below:
108 Fed. Appx. 167.

No. 04–7561. Craig v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied. Reported below: 859 So. 2d 319.

No. 04–7563. Miller v. Georgia. Ct. App. Ga. Certiorari
denied.

No. 04–7566. Bibbs v. Texas. Ct. App. Tex., 4th Dist. Cer-
tiorari denied.

No. 04–7571. Byrd v. Eagles et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 109 Fed. Appx. 602.

No. 04–7572. Cardwell v. Hanks, Superintendent, Wa-
bash Valley Correctional Facility. C. A. 7th Cir. Certio-
rari denied.

No. 04–7573. Burrell v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 871 A. 2d 1127.

No. 04–7574. Steinbergin v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 4 App.
Div. 3d 192, 771 N. Y. S. 2d 647.

No. 04–7576. Smith v. Florida. Dist. Ct. App. Fla., 1st Dist.
Certiorari denied. Reported below: 876 So. 2d 1209.

No. 04–7577. Abdul-Malik v. Department of Homeland
Security et al. C. A. 3d Cir. Certiorari denied. Reported
below: 112 Fed. Appx. 864.

No. 04–7579. Stills v. Carey, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7580. Gerber v. Camp Hope Children’s Bible Fel-
lowship of New York, Inc. C. A. 2d Cir. Certiorari denied.

No. 04–7582. Edwards v. Jamrog, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7584. Potts v. Rose, Warden. Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 103 Ohio St. 3d 1524, 817
N. E. 2d 407.
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No. 04–7585. Wilson v. Hurley, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 375.

No. 04–7586. Chiles v. Jordan, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 180.

No. 04–7587. Ciaprazi v. Nassau County, New York, et al.
C. A. 2d Cir. Certiorari denied.

No. 04–7588. Chapa v. California. Ct. App. Cal., 4th App.
Dist., Div. 3. Certiorari denied.

No. 04–7591. Bey v. Young, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 400.

No. 04–7592. Alexander v. Crawford, Director, Nevada
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 04–7594. Camacho v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 04–7598. Martinez v. Ryan, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7599. Cox v. McDaniel, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 04–7600. Duval v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 475.

No. 04–7601. Turrentine v. Oklahoma. Ct. Crim. App.
Okla. Certiorari denied.

No. 04–7602. Violet v. Texas. Ct. App. Tex., 2d Dist. Cer-
tiorari denied.

No. 04–7603. Wyche v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7604. Thomas v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7606. Puckett v. Costello. C. A. 6th Cir. Certio-
rari denied. Reported below: 111 Fed. Appx. 379.
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No. 04–7608. Bells v. Maynard et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 535.

No. 04–7611. Robinson v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–7615. Hessler v. Nebraska. Sup. Ct. Neb. Certio-
rari denied.

No. 04–7616. Haggerty v. American Airlines, Inc. C. A.
9th Cir. Certiorari denied. Reported below: 102 Fed. Appx. 623.

No. 04–7617. Fowler v. Collier. C. A. 7th Cir. Certio-
rari denied.

No. 04–7624. Crane v. Hamilton et al. Ct. App. Ga. Cer-
tiorari denied.

No. 04–7626. Peoples v. New Jersey Division of Youth
and Family Services. Super. Ct. N. J., App. Div. Certiorari
denied.

No. 04–7627. Sloan v. Rudiano et al. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–7629. Morris v. Minnesota. Ct. App. Minn. Certio-
rari denied.

No. 04–7630. Shuler v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 888 So. 2d 35.

No. 04–7631. Roberts v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.

No. 04–7636. Warren v. California. Ct. App. Cal., 5th App.
Dist. Certiorari denied.

No. 04–7638. Mullins v. LaVigne, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7640. Wooten v. St. Francis Medical Center.
C. A. 5th Cir. Certiorari denied. Reported below: 108 Fed.
Appx. 888.

No. 04–7643. Wubker v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.
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No. 04–7645. Keeling v. Kintzel et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 866.

No. 04–7650. Ramirez v. Fairman, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 Fed. Appx. 203.

No. 04–7652. Johnson v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 04–7654. ’Abdullah v. Kennet et al. C. A. 1st Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 750.

No. 04–7657. Bayoud v. Bayoud et al. Ct. App. Tex., 5th
Dist. Certiorari denied.

No. 04–7659. Myers v. Staten. C. A. 11th Cir. Certiorari
denied. Reported below: 120 Fed. Appx. 785.

No. 04–7660. Ott v. Carey, Warden. C. A. 9th Cir. Certio-
rari denied.

No. 04–7661. Phillips v. Mississippi. C. A. 5th Cir. Certio-
rari denied.

No. 04–7663. McGee v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 989.

No. 04–7664. Bowers v. West Virginia. Cir. Ct. Marshall
County, W. Va. Certiorari denied.

No. 04–7669. Nicholson v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 83 Conn. App. 439, 850
A. 2d 1089.

No. 04–7670. Sanni v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 04–7672. Barrera v. Superior Court of California,
San Joaquin County. Ct. App. Cal., 3d App. Dist. Certiorari
denied.

No. 04–7674. Reneau v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 04–7678. Robles v. Wilson, Superintendent, State
Correctional Institution at Cresson, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–7679. Sanchez v. California. C. A. 9th Cir. Cer-
tiorari denied.

No. 04–7680. Phi Quang Nguyen v. Boyette, Superin-
tendent, Nash Correctional Institution. C. A. 4th Cir.
Certiorari denied. Reported below: 114 Fed. Appx. 63.

No. 04–7682. Maharaj v. Ottenberg et al. C. A. 3d Cir.
Certiorari denied. Reported below: 95 Fed. Appx. 463.

No. 04–7685. Roy v. Jones, Warden, et al. C. A. 11th Cir.
Certiorari denied.

No. 04–7686. Wash v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 04–7687. Tomoson v. Morgan, Superintendent, Wash-
ington State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 103 Fed. Appx. 305.

No. 04–7689. Anh Vu Nguyen v. Washington. Ct. App.
Wash. Certiorari denied. Reported below: 119 Wash. App. 1004.

No. 04–7691. Collins v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 852 A. 2d 907.

No. 04–7694. Caruso v. Trustee of St. Jude Children’s
Research Hospital et al. C. A. 6th Cir. Certiorari denied.

No. 04–7695. Owen v. Mitchem, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 04–7705. George v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 358 Ark. 269, 189 S. W. 3d 28.

No. 04–7706. Mesays v. Hugel, Administrator, Maryland
Motor Vehicle Administration. C. A. 4th Cir. Certiorari
denied. Reported below: 110 Fed. Appx. 369.

No. 04–7708. Revels v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied.
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No. 04–7709. Perkins v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 04–7711. Reeves v. Morton, Warden. Super. Ct. Charl-
ton County, Ga. Certiorari denied.

No. 04–7713. Kefauver v. Hogan et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 102 Fed. Appx. 768.

No. 04–7714. McGraw v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–7715. Anderson v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 108 Fed. Appx. 446.

No. 04–7716. Burnett v. Walker, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–7717. Aslan v. Sheanan et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–7719. Walton v. Humphrey, Warden. C. A. 11th
Cir. Certiorari denied.

No. 04–7720. Sanchez Vasquez v. Giurbino, Warden.
C. A. 9th Cir. Certiorari denied.

No. 04–7722. Terry v. Frederick, Warden. Cir. Ct. Boone
County, W. Va. Certiorari denied.

No. 04–7723. Vaughn v. Fifth Third Bank. Sup. Ct. Tenn.
Certiorari denied.

No. 04–7726. Pizio v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 04–7727. Fadael v. S & S Strand. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 04–7732. Jeffries v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 04–7733. Jabaay v. Jabaay et al. Ct. App. Ind. Cer-
tiorari denied. Reported below: 804 N. E. 2d 789.

No. 04–7734. King v. Knowles, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 04–7735. Johnson v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7736. McRae v. Maryland et al. C. A. 4th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 963.

No. 04–7738. Hoke v. Schriro, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 04–7743. Howze v. Yarborough, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 92 Fed. Appx. 515.

No. 04–7746. Harris v. Lewis, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7747. Hayes v. Johnson, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 100 Fed. Appx. 942.

No. 04–7748. Roberson v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–7749. Singleton v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–7750. Snipes v. Beck, Secretary, North Carolina
Department of Correction. C. A. 4th Cir. Certiorari denied.
Reported below: 102 Fed. Appx. 802.

No. 04–7752. Ratcliff v. IndyMac Bank, F. S. B. Ct. App.
Tex., 9th Dist. Certiorari denied.

No. 04–7753. Simmons v. Malone et al. Sup. Ct. La. Cer-
tiorari denied. Reported below: 882 So. 2d 1147.

No. 04–7754. Valentine v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 876 So. 2d 572.

No. 04–7755. Yarbough v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 04–7756. Walter v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 5 App.
Div. 3d 1107, 773 N. Y. S. 2d 677.
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No. 04–7763. Ferrara v. Johnson, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 04–7764. Feist v. Berg et al. Ct. App. Tex., 12th Dist.
Certiorari denied.

No. 04–7765. Herbert v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 04–7766. Fulton v. Booker, Warden. C. A. 6th Cir.
Certiorari denied.

No. 04–7767. Giles v. Washington. Ct. App. Wash. Certio-
rari denied. Reported below: 119 Wash. App. 1018.

No. 04–7769. Hosford v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 04–7770. Hernandez v. Berger et al. Sup. Ct. N. D.
Certiorari denied. Reported below: 686 N. W. 2d 107.

No. 04–7771. Holbrook v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 877 So. 2d 525.

No. 04–7772. Hutch v. Hawaii. Sup. Ct. Haw. Certiorari
denied. Reported below: 105 Haw. 130, 94 P. 3d 685.

No. 04–7781. Garza v. Pennell. C. A. 6th Cir. Certiorari
denied.

No. 04–7782. Faniel v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7783. Holloway v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7785. Hopkins v. Florida. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 882 So. 2d 388.

No. 04–7787. Black v. Gordon, Warden. C. A. 9th Cir.
Certiorari denied.

No. 04–7789. Angarita v. Goord, Commissioner, New York
Department of Correctional Services. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–7790. Rivas v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.



543ORD Unit: $PT2 [03-16-07 07:06:10] PGT: ORDBV (Bound Volume)

1167ORDERS

February 22, 2005543 U. S.

No. 04–7792. Strange v. Woodford, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 111 Fed. Appx. 468.

No. 04–7794. Rutherford v. Florida. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 880 So. 2d 1212.

No. 04–7796. Garrett v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division. C. A. 5th Cir. Certiorari denied.

No. 04–7797. Fabian v. Conway, Superintendent, Attica
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7801. Hall et al. v. Hanscom Air Force Base
et al. C. A. 1st Cir. Certiorari denied.

No. 04–7803. Toney v. Illinois Department of Correc-
tions. Sup. Ct. Ill. Certiorari denied.

No. 04–7826. Spero v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 375 F. 3d 1285.

No. 04–7828. Reed v. Schriro, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 102 Fed. Appx. 111.

No. 04–7837. Morgan v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 212 Ill. 2d 148, 817 N. E. 2d 524.

No. 04–7840. Langhorne v. Gonzales, Attorney General,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 377
F. 3d 175.

No. 04–7846. Montgomery v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 377 F. 3d 582.

No. 04–7849. Patterson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 98 Fed. Appx. 965.

No. 04–7850. Wicks v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 115 Fed. Appx. 648.

No. 04–7861. Alvarado-Rivera v. United States. C. A.
5th Cir. Certiorari denied.
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No. 04–7863. Mitchell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–7868. Gildon v. Bowen, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 384 F. 3d 883.

No. 04–7870. Blankenship v. Baskerville, Warden. C. A.
4th Cir. Certiorari denied. Reported below: 103 Fed. Appx. 733.

No. 04–7872. LaMar v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 102 Ohio St. 3d 467, 812 N. E. 2d 970.

No. 04–7874. Vernon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 104 Fed. Appx. 303.

No. 04–7879. Razo v. United States. C. A. 8th Cir. Certio-
rari denied.

No. 04–7881. Perkins v. Waddington, Superintendent,
Stafford Creek Corrections Center. Ct. App. Wash. Cer-
tiorari denied. Reported below: 119 Wash. App. 1071.

No. 04–7882. Poff et al. v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 881 So. 2d 564.

No. 04–7886. Doret v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 848 A. 2d 616.

No. 04–7890. Killins v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–7892. Scible v. Haines, Warden. Cir. Ct. Pendleton
County, W. Va. Certiorari denied.

No. 04–7894. Rasmussen v. National Transportation
Safety Board et al. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 100 Fed. Appx. 836.

No. 04–7895. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 890.

No. 04–7898. Petit v. Yukins, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–7902. Collins v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 701.
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No. 04–7905. Swafford v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 385 F. 3d 1026.

No. 04–7906. Negrete-Mendoza v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 110 Fed. Appx. 390.

No. 04–7908. Mendez v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–7909. McKee v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 389 F. 3d 697.

No. 04–7911. Rivas-Gonzalez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 365 F. 3d 806.

No. 04–7919. Begovic v. City of Dover, New Hampshire,
et al. C. A. 1st Cir. Certiorari denied.

No. 04–7920. Pardue v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 385 F. 3d 101.

No. 04–7923. Matute-Galdamez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 111 Fed. Appx. 264.

No. 04–7926. Ewell v. California. Ct. App. Cal., 5th App.
Dist. Certiorari denied.

No. 04–7927. Demeree v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 602.

No. 04–7929. Dominguez v. Woodford, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 04–7931. Lindell v. Frank, Secretary, Wisconsin De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 377 F. 3d 655.

No. 04–7933. Morgan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 386 F. 3d 376.

No. 04–7934. Popoca-Anselmo v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 110 Fed. Appx. 331.

No. 04–7937. Staves v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 383 F. 3d 977.
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No. 04–7938. Reese v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 122 Fed. Appx. 986.

No. 04–7947. Marks v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 379 F. 3d 1114.

No. 04–7949. Matlock, aka Stratford v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 111 Fed.
Appx. 292.

No. 04–7950. Lewis, aka Sheen v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 386 F. 3d 475.

No. 04–7953. Loggins v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 32 Kan. App. 2d xxxviii, 89 P. 3d
662.

No. 04–7959. del Toro Gudino, aka del Toro-Gudino v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 376 F. 3d 997.

No. 04–7964. White v. Lamoutte, Bankruptcy Judge,
United States Bankruptcy Appellate Panel for the First
Circuit, et al. C. A. 1st Cir. Certiorari denied.

No. 04–7966. Riddle v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–7969. Sobrilski v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–7971. Aguirre v. United States. C. A. 2d Cir.
Certiorari denied.

No. 04–7973. McKenith v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–7974. Murphy v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied.

No. 04–7975. Cuevas Morales v. United States. C. A. 1st
Cir. Certiorari denied.

No. 04–7978. Sanchez-Gonzalez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 109 Fed. Appx.
287.
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No. 04–7983. Okpala v. Gal, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 114 Fed. Appx. 107.

No. 04–7984. Gonzalez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 123 Fed. Appx. 385.

No. 04–7989. Gallardo v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 377 F. 3d 573.

No. 04–7994. Martin v. Coplan, Warden. C. A. 1st Cir.
Certiorari denied.

No. 04–7995. King v. United States. C. A. 9th Cir. Certio-
rari denied.

No. 04–7996. Garner v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 Fed. Appx. 245.

No. 04–7998. McHenry v. Nebraska. Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 268 Neb. 219, 682 N. W. 2d 212.

No. 04–8007. Lindell v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied. Reported below: 115 Fed. Appx. 872.

No. 04–8008. Conyers v. Merit Systems Protection
Board. C. A. Fed. Cir. Certiorari denied. Reported below:
388 F. 3d 1380.

No. 04–8010. Frier v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 Fed. Appx. 643.

No. 04–8011. Garcia-Dominguez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 108 Fed. Appx. 983.

No. 04–8012. Gelman v. Phillips, Superintendent, Green
Haven Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 88 Fed. Appx. 463.

No. 04–8025. Johnson v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 858 A. 2d 1276.

No. 04–8029. Rios-Luna v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 267.

No. 04–8031. Tamayo-Tapia v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 104 Fed. Appx. 674.
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No. 04–8033. Brock v. Donnelly. C. A. 2d Cir. Certiorari
denied.

No. 04–8037. Coe v. United States. C. A. 11th Cir. Certio-
rari denied.

No. 04–8042. Delacruz v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 694.

No. 04–8044. Cruz v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 346.

No. 04–8049. Chong, aka Lambert, aka Chung v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 104
Fed. Appx. 362.

No. 04–8054. Mendez-Morales v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 384 F. 3d 927.

No. 04–8056. Wyatt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 108 Fed. Appx. 780.

No. 04–8058. Allen v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 117 Fed. Appx. 233.

No. 04–8059. Lopez Bobadilla v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 110 Fed. Appx. 823.

No. 04–8060. Lefkowitz v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–8061. Coleman-Bey v. United States. Ct. App.
D. C. Certiorari denied. Reported below: 859 A. 2d 652.

No. 04–8062. Lewis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 845.

No. 04–8069. Moore v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 570.

No. 04–8070. Moore v. Exxon Mobil Corp., fka Mobil Oil
Corp. C. A. 5th Cir. Certiorari denied. Reported below: 108
Fed. Appx. 177.

No. 04–8077. Brown v. Illinois Labor Relations Board
Panel et al. App. Ct. Ill., 1st Dist. Certiorari denied.
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No. 04–8082. Allen v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 Fed. Appx. 641.

No. 04–8083. Boldt v. Newton. Ct. App. Ore. Certiorari
denied. Reported below: 192 Ore. App. 386, 86 P. 3d 49.

No. 04–8090. Dixon v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 105 Fed. Appx. 450.

No. 04–8092. Clay v. Schriro, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 04–8097. Russ v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 04–8099. Sandles v. Scibana, Warden. C. A. 7th Cir.
Certiorari denied.

No. 04–8101. Perea v. Bush, President of the United
States. C. A. 10th Cir. Certiorari denied. Reported below:
116 Fed. Appx. 947.

No. 04–8104. Vivar-Acosta, aka Vivar v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 112 Fed.
Appx. 328.

No. 04–8106. Jacobs v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 04–8110. Hasson, aka Galera v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 333 F. 3d 1264.

No. 04–8111. Keys v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 96 Fed. Appx. 882.

No. 04–8113. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 Fed. Appx. 245.

No. 04–8115. Villa Tellez, aka Villanueva-Garcia, aka
Villa-Telles, aka Villa-Tellas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 115 Fed. Appx. 273.

No. 04–8118. Lashley v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–8119. Gutierrez-Gonzales v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 111 Fed. Appx. 732.
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No. 04–8120. Griffin v. United States et al. C. A. 10th
Cir. Certiorari denied.

No. 04–8122. Harding v. Sternes, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 380 F. 3d 1034.

No. 04–8123. Hastings v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 123 Fed. Appx. 386.

No. 04–8139. Coplin v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 106 Fed. Appx. 143.

No. 04–8141. Forte v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 856 A. 2d 567.

No. 04–8144. Fisher v. Copeland, Judge, Circuit Court
of Missouri, 34th Circuit. Sup. Ct. Mo. Certiorari denied.

No. 04–8148. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 343.

No. 04–8149. Brown v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 374 F. 3d 1326.

No. 04–8150. Watts v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 Fed. Appx. 641.

No. 04–8155. Perilla v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 123 Fed. Appx. 386.

No. 04–8166. Gonzalez Lora v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 103 Fed. Appx. 731.

No. 04–8167. Babiar v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 390 F. 3d 598.

No. 04–8174. Bailey v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 1.

No. 04–8177. Tyson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 Fed. Appx. 351.

No. 04–8179. White v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 101 Fed. Appx. 938.

No. 04–8184. Port v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 116 Fed. Appx. 798.
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No. 04–8185. Monsalve v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 388 F. 3d 71.

No. 04–8202. Gricco v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–8203. Hughes v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 96 Fed. Appx. 148.

No. 04–8204. Gibbs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 100 Fed. Appx. 954.

No. 04–8206. Green v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 04–8208. Holub v. United States District Court for
the Central District of California. C. A. 9th Cir. Certio-
rari denied.

No. 04–8209. Holmes v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 385 F. 3d 786.

No. 04–8210. Minerd v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 841.

No. 04–8211. Montes-Andino v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 108 Fed. Appx. 436.

No. 04–8214. Kenyon v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 96 P. 3d 1016.

No. 04–8215. Mescual-Cruz v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 387 F. 3d 1.

No. 04–8223. Norwood v. Smith, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 115 Fed. Appx. 601.

No. 04–8224. Pacheco v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 163.

No. 04–8226. Keeper v. United States. C. A. 8th Cir.
Certiorari denied.

No. 04–8227. Katoa v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 379 F. 3d 1203.

No. 04–8228. Jones v. United States et al. C. A. 11th Cir.
Certiorari denied. Reported below: 120 Fed. Appx. 785.
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No. 04–8231. Woodard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 387 F. 3d 1329.

No. 04–8233. Tribble v. United States. C. A. 6th Cir.
Certiorari denied.

No. 04–8237. Paster v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 04–8244. Cruz-Cabrera v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 110 Fed. Appx. 443.

No. 04–8245. Cardoza-Lira v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 110 Fed. Appx. 458.

No. 04–8246. De La Rosa-Gonzalez v. United States.
C. A. 5th Cir. Certiorari denied.

No. 04–8247. Diaz-Martinez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 111 Fed. Appx. 320.

No. 04–8250. Pickrell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 459.

No. 04–8252. Morales-Cera v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 111 Fed. Appx. 325.

No. 04–8271. Ramirez-Gomez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 112 Fed. Appx. 348.

No. 04–8272. Doshier v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 112 Fed. Appx. 716.

No. 04–8273. Mescual-Cruz v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 387 F. 3d 1.

No. 04–8289. Anthony v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 428.

No. 04–8294. McMillian v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 Fed. Appx. 642.

No. 04–8316. Duenas v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 Fed. Appx. 439.

No. 04–8334. Villanueva v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 04–8348. Word v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 773.

No. 04–8362. Lopez-Hernandez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 112 Fed. Appx. 984.

No. 04–8365. Ruiz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 381 F. 3d 1237.

No. 04–753. Inversiones Errazuriz Limitada, fka Inver-
siones Errazuriz S. A., et al. v. State Street Bank & Trust
Co. C. A. 2d Cir. Certiorari denied. Justice Breyer took no
part in the consideration or decision of this petition. Reported
below: 374 F. 3d 158.

No. 04–770. Louisiana v. Brown. Sup. Ct. La. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 879 So. 2d 1276.

No. 04–778. Pan American Energy, LLC v. Candlewood
Timber Group, LLC, et al. Sup. Ct. Del. Certiorari denied.
Justice Breyer took no part in the consideration or decision of
this petition. Reported below: 859 A. 2d 989.

No. 04–792. Carter, Warden v. Clinkscale. C. A. 6th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 375 F. 3d 430.

No. 04–844. New Mexico v. Johnson. Sup. Ct. N. M. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 136 N. M. 348, 98
P. 3d 998.

No. 04–845. New Mexico v. Alvarez-Lopez. Sup. Ct. N. M.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 136 N. M. 309, 98
P. 3d 699.

No. 04–851. Aquamar S. A. v. E. I. du Pont de Nemours &
Co. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Justice
O’Connor took no part in the consideration or decision of this
petition. Reported below: 881 So. 2d 1.

No. 04–954. Pimental v. United States. C. A. 1st Cir.
Certiorari denied. The Chief Justice took no part in the con-
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sideration or decision of this petition. Reported below: 380
F. 3d 575.

No. 04–7454. Dunbar v. State Street Bank & Trust Co.
(three judgments). App. Ct. Conn. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition.

No. 04–7507. Lewis v. California. Sup. Ct. Cal. Certiorari
denied. Justice Breyer would grant the petition for writ of
certiorari. Reported below: 33 Cal. 4th 214, 91 P. 3d 928.

Rehearing Denied

No. 03–10445. Chapman v. Pennsylvania et al., ante,
p. 834;

No. 03–10447. Sonnier v. Dretke, Director, Texas De-
partment of Criminal Justice, Correctional Institutions
Division, ante, p. 834;

No. 03–10509. In re Rivas, ante, p. 808;
No. 03–10995. Howell v. United States, ante, p. 862;
No. 04–447. Clissuras v. Concord Village Owners, Inc.,

et al., ante, p. 1021;
No. 04–638. Zavalidroga v. United States, ante, p. 1035;
No. 04–5244. Wagstaff v. Palakovich, Superintendent,

State Correctional Institution at Smithfield, et al.,
ante, p. 889;

No. 04–5755. Coleman v. Nassau County, New York,
ante, p. 933;

No. 04–5794. Goldstein v. Harvard University, ante,
p. 1035;

No. 04–5866. Spuck v. Desuta, Superintendent, State Re-
gional Correctional Facility at Mercer, et al., ante,
p. 945;

No. 04–5951. Newman v. Rowley, Superintendent, Mis-
souri Eastern Correctional Center, ante, p. 947;

No. 04–6008. Strong v. Illinois Vocational Rehabilita-
tion Program, ante, p. 962;

No. 04–6070. Fisher v. Dretke, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 963;

No. 04–6168. Rodriguez v. Gailor et al., ante, p. 980;
No. 04–6208. Spottsville v. Terry, Warden, ante, p. 989;
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No. 04–6241. Murray v. Perlow, ante, p. 990;
No. 04–6246. Strong v. McCuskey, Judge, United States

District Court for the Central District of Illinois,
ante, p. 966;

No. 04–6253. Phillips v. Lansing School District et al.,
ante, p. 990;

No. 04–6349. Adames v. Martinez et al., ante, p. 1015;
No. 04–6376. Monk v. Lafler, Warden, ante, p. 1006;
No. 04–6388. Lyles v. Seacor Marine, Inc., ante, p. 1006;
No. 04–6403. Recio-Vallejo v. United States, ante, p. 1058;
No. 04–6405. Strong v. Baker, Judge, United States Dis-

trict Court for the Northern District of Illinois, ante,
p. 969;

No. 04–6416. Brooks v. United States, ante, p. 1058;
No. 04–6579. In re Barkclay, ante, p. 1020;
No. 04–6697. Blair v. Crosby, Secretary, Florida Depart-

ment of Corrections, et al., ante, p. 1027;
No. 04–6721. In re Green, ante, p. 954;
No. 04–6727. Cappa v. Barnhart, Commissioner of Social

Security, ante, p. 1027;
No. 04–6731. Scott v. Wackenhut Corp. et al., ante,

p. 1035;
No. 04–6775. Benson v. Home Depot U. S. A., Inc., ante,

p. 1036;
No. 04–6776. Mathis v. United States, ante, p. 993;
No. 04–6777. Lucas v. Adams, Warden, ante, p. 1027;
No. 04–6821. Cockrell v. Woodford, Director, California

Department of Corrections, ante, p. 1036;
No. 04–6869. In re Smith, ante, p. 986;
No. 04–6916. Graves v. Woodford, Director, California

Department of Corrections, ante, p. 1028;
No. 04–6973. McQuiddy v. United States, ante, p. 1013;
No. 04–7019. Veilleux v. United States, ante, p. 1014;
No. 04–7052. Glasker v. Transamerica Financial Serv-

ices, Inc., et al., ante, p. 1028;
No. 04–7086. Daniels v. United States, ante, p. 1029;
No. 04–7251. Parker v. Renico, Warden, ante, p. 1072;
No. 04–7272. Hammer v. Amazon.com, ante, p. 1072;
No. 04–7325. Lopez v. United States, ante, p. 1074;
No. 04–7375. Padgett v. United States, ante, p. 1075;
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No. 04–7425. Thompson v. Brownlee, Acting Secretary
of the Army, ante, p. 1076;

No. 04–7730. Baez-Leon v. United States; Garcia-Ramirez
v. United States; Larios-Andrade v. United States; Yanez-
Govea v. United States; Ramirez-Yanez v. United States;
and Martinez-Martinez v. United States, ante, p. 1128; and

No. 04–7786. Elizalde-Casares v. United States; Peque-
Perez v. United States; Reyes-Mancias v. United States;
Reyes-Pascual v. United States; Sierra-Madrigal v.
United States; Diaz-Sanchez v. United States; Garcia-
Lopez v. United States; Cobos-Perez v. United States;
Gomez-Delgado v. United States; Herrera-Barajas v.
United States; Jimenez Lopez v. United States; Quirino v.
United States; Rodriguez-Medina v. United States;
Olalde-Serna v. United States; Santos-Hernandez v.
United States; Hernandez Rivera v. United States;
Gomez-Vargas v. United States; and Estrada-Rodriguez v.
United States, ante, p. 1129. Petitions for rehearing denied.

No. 03– 658. Deep v. Recording Industry Assn. of
America, Inc., et al., 540 U. S. 1107; and

No. 03–10651. Ward v. Office of Personnel Management,
ante, p. 842. Motions of petitioners for leave to file petitions for
rehearing denied.

February 28, 2005

Certiorari Granted—Vacated and Remanded

No. 04–414. Roach v. United States. C. A. 7th Cir. Re-
ported below: 372 F. 3d 907; and

No. 04–1004. Coll v. United States. C. A. 11th Cir. Re-
ported below: 120 Fed. Appx. 785. Certiorari granted, judgments
vacated, and cases remanded for further consideration in light of
United States v. Booker, ante, p. 220.

No. 04–6302. Smith v. United States. C. A. 6th Cir. Re-
ported below: 100 Fed. Appx. 524;

No. 04–7175. Senn v. United States. C. A. 11th Cir. Re-
ported below: 116 Fed. Appx. 247;

No. 04–7290. Jimenez-Cid v. United States. C. A. 5th Cir.
Reported below: 104 Fed. Appx. 436;

No. 04–7798. Francis v. United States. C. A. 8th Cir. Re-
ported below: 367 F. 3d 805;
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No. 04–7844. Smith v. United States. C. A. 11th Cir.
Reported below: 385 F. 3d 1342;

No. 04–7888. Lewis v. United States. C. A. 9th Cir. Re-
ported below: 111 Fed. Appx. 876;

No. 04–7903. Deason v. United States. C. A. 5th Cir. Re-
ported below: 124 Fed. Appx. 222;

No. 04–7907. Mohr v. United States. C. A. 8th Cir. Re-
ported below: 382 F. 3d 857;

No. 04–7917. Armstead, aka Woodson v. United States.
C. A. 3d Cir. Reported below: 117 Fed. Appx. 182;

No. 04–7921. Mandile v. United States. C. A. 11th Cir.
Reported below: 122 Fed. Appx. 986;

No. 04–7942. Burnette v. United States. C. A. 1st Cir.
Reported below: 375 F. 3d 10;

No. 04–7957. Walker v. United States. C. A. 11th Cir.
Reported below: 125 Fed. Appx. 977;

No. 04–7985. Gutierrez v. United States. C. A. 5th Cir.
Reported below: 110 Fed. Appx. 407;

No. 04–7986. Gore v. United States. C. A. 4th Cir. Re-
ported below: 102 Fed. Appx. 292;

No. 04–7991. Guzman-Reyes v. United States. C. A. 5th
Cir. Reported below: 113 Fed. Appx. 607;

No. 04–8030. Villanueva v. United States. C. A. 5th Cir.
Reported below: 111 Fed. Appx. 312;

No. 04–8041. Evans v. United States. C. A. 1st Cir.;
No. 04–8065. Edwards v. United States. C. A. 5th Cir.

Reported below: 107 Fed. Appx. 420;
No. 04–8071. Mendoza-Mesa v. United States. C. A. 8th

Cir. Reported below: 384 F. 3d 951;
No. 04–8073. Johnson v. United States. C. A. 4th Cir.

Reported below: 112 Fed. Appx. 266;
No. 04–8074. Marshek v. United States. C. A. 11th Cir.

Reported below: 116 Fed. Appx. 248;
No. 04–8075. Lowe v. United States. C. A. 6th Cir. Re-

ported below: 110 Fed. Appx. 574;
No. 04–8114. Rodriguez v. United States. C. A. 5th Cir.

Reported below: 112 Fed. Appx. 335;
No. 04–8128. Bowens v. United States. C. A. 5th Cir. Re-

ported below: 108 Fed. Appx. 945;
No. 04–8130. Aaron v. United States. C. A. 5th Cir. Re-

ported below: 110 Fed. Appx. 421;
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No. 04–8162. Ross v. United States. C. A. 11th Cir. Re-
ported below: 123 Fed. Appx. 386;

No. 04–8173. Harris v. United States. C. A. 4th Cir. Re-
ported below: 110 Fed. Appx. 356;

No. 04–8187. Solleder v. United States. C. A. 5th Cir.
Reported below: 111 Fed. Appx. 738;

No. 04–8189. Hudson v. United States. C. A. 4th Cir. Re-
ported below: 97 Fed. Appx. 427;

No. 04–8207. Holt v. United States. C. A. 6th Cir. Re-
ported below: 106 Fed. Appx. 976;

No. 04–8216. Simpson v. United States. C. A. 6th Cir. Re-
ported below: 116 Fed. Appx. 736;

No. 04–8217. Sanchez-Carrasco v. United States. C. A.
5th Cir. Reported below: 115 Fed. Appx. 756;

No. 04–8238. Jackson v. United States. C. A. 4th Cir. Re-
ported below: 109 Fed. Appx. 550;

No. 04–8255. Juaregui-Villareal v. United States. C. A.
9th Cir. Reported below: 111 Fed. Appx. 520;

No. 04–8262. Bowker v. United States. C. A. 6th Cir. Re-
ported below: 372 F. 3d 365;

No. 04–8274. Smith v. United States. C. A. 6th Cir. Re-
ported below: 110 Fed. Appx. 559;

No. 04–8275. Delarosa Civil, aka Delarosa Martinez v.
United States. C. A. 5th Cir. Reported below: 112 Fed.
Appx. 968;

No. 04–8296. Hoang Van Nguyen v. United States. C. A.
5th Cir. Reported below: 115 Fed. Appx. 239;

No. 04–8298. Loredo-Torres, aka Vega Perez v. United
States. C. A. 5th Cir. Reported below: 110 Fed. Appx. 445;

No. 04–8299. Martinez v. United States. C. A. 5th Cir.
Reported below: 115 Fed. Appx. 285;

No. 04–8301. Batten v. United States. C. A. 5th Cir. Re-
ported below: 112 Fed. Appx. 345;

No. 04–8303. Arias-Hernandez et al. v. United States;
Aviles-Jaimes v. United States; Cortez-Espinoza v. United
States; Gonzalez-Trejo v. United States; Mendez-
Marroquin v. United States; Macias Ortiz v. United States;
and Perez-Rodriguez v. United States. C. A. 5th Cir. Re-
ported below: 110 Fed. Appx. 427 (sixth judgment) and 460 (fourth
judgment); 111 Fed. Appx. 336 (seventh judgment), 337 (third
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judgment), 744 (first judgment), and 745 (fifth judgment); 112 Fed.
Appx. 341 (second judgment);

No. 04–8304. Martinez Alfaro et al. v. United States
(Reported below: 110 Fed. Appx. 430); Avila-Fernandez v.
United States (111 Fed. Appx. 328); Cano-Robledo v. United
States (110 Fed. Appx. 429); Castor-Lozano v. United States
(111 Fed. Appx. 317); Contreras-Terrazas v. United States
(110 Fed. Appx. 450); Frausto-Garcia v. United States (111
Fed. Appx. 319); Garcia v. United States (111 Fed. Appx. 318);
Hernandez-De La Torre v. United States (111 Fed. Appx.
316); Jaquez-Tenorio v. United States (111 Fed. Appx. 318);
Marrufo-Gutierrez v. United States (110 Fed. Appx. 432);
Miranda Moya v. United States (110 Fed. Appx. 429);
Sanchez-Morales v. United States (111 Fed. Appx. 316);
Navarro-Molina v. United States (111 Fed. Appx. 321); Her-
rera Nunez v. United States (110 Fed. Appx. 428); Nunez-
Retama v. United States (110 Fed. Appx. 465); Ramirez-
Viruete v. United States (111 Fed. Appx. 320); Robles-Vertiz
v. United States (110 Fed. Appx. 428); Rodriguez-Medina v.
United States (111 Fed. Appx. 329); and Villalobos-Lopez v.
United States (110 Fed. Appx. 464). C. A. 5th Cir.;

No. 04–8305. Gonzalez-Amaro et al. v. United States; and
Rios-Martinez v. United States. C. A. 5th Cir. Reported
below: 110 Fed. Appx. 464 (first judgment); 111 Fed. Appx. 749
(second judgment);

No. 04–8315. Cantu-Marichalar v. United States. C. A.
5th Cir. Reported below: 111 Fed. Appx. 323;

No. 04–8318. Paghense v. United States. C. A. 2d Cir.
Reported below: 110 Fed. Appx. 168;

No. 04–8328. Hackworth v. United States. C. A. 5th Cir.;
No. 04–8355. Garcia v. United States; and Brooks v.

United States. C. A. 5th Cir. Reported below: 110 Fed. Appx.
434 (first judgment); 111 Fed. Appx. 323 (second judgment);

No. 04–8356. Gray v. United States. C. A. 11th Cir. Re-
ported below: 123 Fed. Appx. 387;

No. 04–8359. De La Ossa v. United States. C. A. 11th Cir.
Reported below: 124 Fed. Appx. 642;

No. 04– 8380. Ramos-Birrueta v. United States;
Ceniceros-Flores v. United States; Chavez-Cruz v. United
States (Reported below: 114 Fed. Appx. 347); Espino-Mercado
v. United States; Granados-Moreno v. United States;
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Hernandez-Hernandez v. United States (387 F. 3d 799);
Labra-Valladares v. United States (114 Fed. Appx. 348);
Mendez-Mejia v. United States; Orosco Rios v. United
States; Tabares-Rivera v. United States (113 Fed. Appx.
763); and Vega-Leon v. United States. C. A. 9th Cir.;

No. 04–8389. Saunders v. United States. C. A. 11th Cir.
Reported below: 124 Fed. Appx. 642;

No. 04–8401. Alpert v. United States. C. A. 11th Cir.
Reported below: 116 Fed. Appx. 248;

No. 04–8431. Perez v. United States. C. A. 11th Cir.; and
No. 04–8442. Pierce v. United States. C. A. 11th Cir. Re-

ported below: 112 Fed. Appx. 4. Motions of petitioners for leave
to proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in
light of United States v. Booker, ante, p. 220.

No. 04–7804. Vang v. Minnesota. Ct. App. Minn. Motion
of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of Smith v. Massachusetts, ante,
p. 462.

Certiorari Dismissed

No. 04–7869. Aranda v. Stewart et al. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

No. 04–8332. Owens-El v. Hood, Warden. C. A. 10th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 117 Fed. Appx. 35.

Miscellaneous Orders

No. 04M50. Johnson v. Cain, Warden. Motion for leave to
proceed in forma pauperis without an affidavit of indigency exe-
cuted by petitioner denied.

No. 04M51. Brennan v. Mercedes Benz USA et al.;
No. 04M52. Wilson v. Bartos, Warden, et al.;
No. 04M53. Meadows v. Oklahoma et al.;
No. 04M54. Henderson v. Yarborough, Warden, et al.;

and
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No. 04M55. Leon C. Baker P. C. v. Merrill Lynch, Pierce,
Fenner & Smith, Inc. Motions to direct the Clerk to file peti-
tions for writs of certiorari out of time denied.

No. 04M56. Hamrick v. Bush, President of the United
States, et al. Motion for leave to proceed as a seaman denied.

No. 03–9877. Cutter et al. v. Wilkinson, Ohio Depart-
ment of Rehabilitation and Correction, et al. C. A. 6th
Cir. [Certiorari granted, ante, p. 924.] Motion of the Acting So-
licitor General for divided argument granted.

No. 04–277. National Cable & Telecommunications Assn.
et al. v. Brand X Internet Services et al.; and

No. 04–281. Federal Communications Commission et al.
v. Brand X Internet Services et al. C. A. 9th Cir. [Certio-
rari granted, ante, p. 1018.] Motion of the Acting Solicitor Gen-
eral for divided argument granted.

No. 04–278. Town of Castle Rock, Colorado v. Gonzales,
Individually and as Next Best Friend of Her Deceased
Minor Children, Gonzales et al. C. A. 10th Cir. [Certiorari
granted, ante, p. 955.] Motion of the Acting Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.

No. 04–607. Laboratory Corporation of America Hold-
ings, dba LabCorp v. Metabolite Laboratories, Inc., et al.
C. A. Fed. Cir. The Acting Solicitor General is invited to file a
brief in this case expressing the views of the United States lim-
ited to the following question: “Respondent’s patent claims a
method for detecting a form of vitamin B deficiency, which focuses
upon a correlation in the human body between elevated levels of
certain amino acids and deficient levels of vitamin B. The method
consists of the following: First, measure the level of the relevant
amino acids using any device, whether the device is, or is not,
patented; second, notice whether the amino acid level is elevated
and, if so, conclude that a vitamin B deficiency exists. Is the
patent invalid because one cannot patent ‘laws of nature, natural
phenomena, and abstract ideas’? Diamond v. Diehr, 450 U. S.
175, 185 (1981).”

No. 04–7036. Ventimiglia v. St. Louis County, Missouri,
et al. C. A. 8th Cir. Motion of petitioner for reconsideration



543ORD Unit: $PT2 [03-16-07 07:06:10] PGT: ORDBV (Bound Volume)

1186 OCTOBER TERM, 2004

February 28, 2005 543 U. S.

of order denying leave to proceed in forma pauperis [ante,
p. 1048] denied.

No. 04–7799. Jalil v. Avdel Corp. et al. C. A. 3d Cir.;
No. 04–7854. Tsabbar v. 17 East 89th Street Tenants,

Inc. App. Div., Sup. Ct. N. Y., 1st Jud. Dept.; and
No. 04–8325. High et ux. v. United States. C. A. 11th Cir.

Motions of petitioners for leave to proceed in forma pauperis
denied. Petitioners are allowed until March 21, 2005, within
which to pay the docketing fees required by Rule 38(a) and to
submit petitions in compliance with Rule 33.1 of the Rules of
this Court.

No. 04–8566. In re Bowling. Petition for writ of habeas cor-
pus denied.

Certiorari Granted

No. 04–473. Garcetti et al. v. Ceballos. C. A. 9th Cir.
Motion of California State Association of Counties for leave to file
a brief as amicus curiae granted. Certiorari granted. Reported
below: 361 F. 3d 1168.

No. 04–597. Unitherm Food Systems, Inc. v. Swift-
Eckrich, Inc., dba ConAgra Refrigerated Foods. C. A.
Fed. Cir. Certiorari granted limited to the following question:
“Whether, and to what extent, a court of appeals may review the
sufficiency of evidence supporting a civil jury verdict where the
party requesting review made a motion for judgment as a matter
of law under Rule 50(a) of the Federal Rules of Civil Procedure
before submission of the case to the jury, but neither renewed
that motion under Rule 50(b) after the jury’s verdict, nor moved
for a new trial under Rule 59?” Reported below: 375 F. 3d 1341.

No. 04–631. Wagnon, Secretary, Kansas Department of
Revenue v. Prairie Band Potawatomi Nation. C. A. 10th
Cir. Certiorari granted. Reported below: 379 F. 3d 979.

No. 04–712. Lincoln Property Co. et al. v. Roche et ux.
C. A. 4th Cir. Certiorari granted. Reported below: 373 F. 3d
610.

Certiorari Denied

No. 04–450. Tsolainos v. Louisiana. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 864 So. 2d 905.
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No. 04–489. Broward Yachts, Inc. v. Seagrove Trading,
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 107
Fed. Appx. 183.

No. 04–536. City of New Orleans, Louisiana v. Municipal
Administrative Services, Inc. C. A. 5th Cir. Certiorari de-
nied. Reported below: 376 F. 3d 501.

No. 04–570. Martin v. Boyd Gaming Corp., dba M/V Treas-
ure Chest Casino, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 374 F. 3d 375.

No. 04–624. Hammond et al., in Their Official Capacity
as Commissioners of the Idaho State Tax Commission v.
Coeur d’Alene Tribe of Idaho et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 384 F. 3d 674.

No. 04–668. McBride et al. v. Ortiz. C. A. 2d Cir. Certio-
rari denied. Reported below: 380 F. 3d 649.

No. 04–705. Bryan v. BellSouth Telecommunications,
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 377
F. 3d 424.

No. 04–718. Williams et al. v. Consolidated City of Jack-
sonville, Florida, et al. C. A. 11th Cir. Certiorari denied.
Reported below: 341 F. 3d 1261.

No. 04–819. Swift-Eckrich, Inc., dba ConAgra Refriger-
ated Foods v. Unitherm Food Systems, Inc. C. A. Fed. Cir.
Certiorari denied. Reported below: 375 F. 3d 1341.

No. 04–867. Rodriguez v. Vander Jagt et al.; and Rodri-
guez v. HFP, Inc., et al. Sup. Ct. Va. Certiorari denied.

No. 04–884. Miller v. Firstar Bank N. A. C. A. 6th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 796.

No. 04–887. Soeth et vir v. Gonzales, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 100 Fed.
Appx. 704.

No. 04–890. De La Vega-Navarro et al. v. Gonzales, At-
torney General. C. A. 9th Cir. Certiorari denied. Reported
below: 95 Fed. Appx. 890.
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No. 04–907. Appolo Fuels, Inc. v. United States. C. A.
Fed. Cir. Certiorari denied. Reported below: 381 F. 3d 1338.

No. 04–960. Spurgeon v. Fleming, Superintendent, Mon-
roe Correctional Complex. C. A. 9th Cir. Certiorari denied.
Reported below: 104 Fed. Appx. 691.

No. 04–987. Zimmer et al. v. Fiserv Services, Inc., as
Successor to Fiserv Correspondent Services, Inc. C. A.
2d Cir. Certiorari denied. Reported below: 102 Fed. Appx. 190.

No. 04–1003. Dowty v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 60 M. J. 163.

No. 04–1007. Mercer v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 864 A. 2d 110.

No. 04–1013. Wallace v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 389 F. 3d 483.

No. 04–1019. Dhinsa v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 04–6030. Adams v. Gillis, Superintendent, State Cor-
rectional Institution at Coal Township, et al. C. A. 3d
Cir. Certiorari denied.

No. 04–6444. Andrews v. United States. C. A. 11th Cir.
Certiorari denied.

No. 04–6524. Ogrod v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 576 Pa. 412, 839 A. 2d 294.

No. 04–6711. Oviedo v. Myers, fka Oviedo. Super. Ct.
Gwinnett County, Ga. Certiorari denied.

No. 04–6713. Nunes v. Gonzales, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 375 F. 3d 805.

No. 04–7040. Barajas-Avalos v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 359 F. 3d 1204 and 377
F. 3d 1040.

No. 04–7094. Dixon v. Texas. Ct. App. Tex., 9th Dist. Cer-
tiorari denied.
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No. 04–7227. Brown v. Luebbers, Superintendent, Farm-
ington Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 371 F. 3d 458.

No. 04–7369. Ramirez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 376 F. 3d 785.

No. 04–7430. Conner v. McBride, Superintendent, Maxi-
mum Control Facility. C. A. 7th Cir. Certiorari denied. Re-
ported below: 375 F. 3d 643.

No. 04–7441. Lanzilotta-Dicks v. Thomas More College.
C. A. 6th Cir. Certiorari denied. Reported below: 73 Fed.
Appx. 149.

No. 04–7448. Workman v. Summers, Attorney General of
Tennessee, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 111 Fed. Appx. 369.

No. 04–7688. Richmond v. Polk, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 375 F. 3d 309.

No. 04–7757. Wagatha v. Satellite Beach Police Depart-
ment. Sup. Ct. Fla. Certiorari denied. Reported below: 880
So. 2d 1213.

No. 04–7814. Robinson v. DiGuglielmo, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 04–7822. Martinez v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 04–7831. Marshall v. Law Offices of Richard
Tanzer, Inc., et al. Ct. App. Cal., 2d App. Dist. Certiorari
denied.

No. 04–7835. Bishop v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 882 So. 2d 135.

No. 04–7852. J. W., a Minor v. Illinois. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 346 Ill. App. 3d 1, 804
N. E. 2d 1094.

No. 04–7853. Zimmerman v. Ortiz, Executive Director,
Colorado Department of Corrections, et al. Ct. App.
Colo. Certiorari denied.
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No. 04–7857. Sloan v. Graham et al. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 10 App.
Div. 3d 433, 780 N. Y. S. 2d 739.

No. 04–7858. Sloan v. Knapp et al. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 10 App.
Div. 3d 434, 780 N. Y. S. 2d 738.

No. 04–7859. Sinquefield v. Mosely, Warden. C. A. 11th
Cir. Certiorari denied.

No. 04–7862. Mullen v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 04–7864. Lee v. Miller, Superintendent, Eastern
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 04–7865. Martin v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 04–7867. Sokolsky v. Los Angeles County, Califor-
nia, et al. C. A. 9th Cir. Certiorari denied.

No. 04–7873. Kang v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 04–7878. Omuna v. Fisher et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 04–7883. DuBose v. Kelly et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 04–7891. Adi v. Prudential Property & Casualty
Insurance Co. et al. Ct. App. Tex., 14th Dist. Certiorari
denied.

No. 04–7897. Pruitt v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 04–7900. Clark v. Gonzales, Attorney General.
C. A. 8th Cir. Certiorari denied.

No. 04–7925. Carter v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 385 F. 3d 1194.
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No. 04–7930. Lancaster v. Mississippi. Ct. App. Miss.
Certiorari denied. Reported below: 878 So. 2d 140.

No. 04–7936. Omuna v. Garcia, Acting Commissioner, Immi-
gration and Naturalization Service, et al. C. A. 11th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 887.

No. 04–7952. Luczak v. Mote, Warden. App. Ct. Ill., 1st
Dist. Certiorari denied.

No. 04–7980. Hampton v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 945.

No. 04–8002. Valle v. Georgia Department of Correc-
tions. Ct. App. Ga. Certiorari denied.

No. 04–8019. Catalano v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 04–8027. Stevenson v. Lewis, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 384 F. 3d 1069.

No. 04–8057. Adams v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 04–8132. Watts v. Florida Commission on Human Re-
lations. Sup. Ct. Fla. Certiorari denied. Reported below: 888
So. 2d 20.

No. 04–8151. Wilkinson v. Crosby, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 04–8180. Woodberry v. McKune, Warden, et al.
C. A. 10th Cir. Certiorari denied.

No. 04–8229. Liedtke v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 107 Fed. Appx. 416.

No. 04–8241. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 104 Fed. Appx. 317.

No. 04–8249. Sorrells v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 04–8291. Bell v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 300.

No. 04–8300. Jackson v. United States. C. A. 9th Cir.
Certiorari denied.

No. 04–8313. Elizondo-Rodriguez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 111 Fed. Appx. 324.

No. 04–8327. Griffin v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 389 F. 3d 1100.

No. 04–8333. McLean v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 183.

No. 04–8336. Todd v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 112 Fed. Appx. 118.

No. 04–8337. Washington v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 122 Fed. Appx. 986.

No. 04–8347. Vega-Cosme et al. v. United States. C. A.
1st Cir. Certiorari denied.

No. 04–8351. Rutherford v. United States. C. A. 11th
Cir. Certiorari denied.

No. 04–8354. Hartley v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 120 Fed. Appx. 786.

No. 04–8366. Reid v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 99 Fed. Appx. 482.

No. 04–8375. Ventrice v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 99 Fed. Appx. 885.

No. 04–8383. Lewis v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 113 Fed. Appx. 336.

No. 04–8387. Clay v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 376 F. 3d 1296.

No. 04–8388. Stewart v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 108 Fed. Appx. 228.

No. 04–8393. Oriakhi v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 113 Fed. Appx. 460.
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No. 04–8398. Taylor v. United States. Ct. App. D. C.
Certiorari denied.

No. 04–8400. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 168.

No. 04–8403. Britt v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 112 Fed. Appx. 352.

No. 04–8421. Guerrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 Fed. Appx. 294.

No. 04–8427. Estrada-Soto v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 113 Fed. Appx. 223.

No. 04–8428. Dade v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 04–8434. Burse v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 109 Fed. Appx. 837.

No. 04–704. Trawinski v. United Technologies Carrier
Corp. et al. C. A. 11th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 112 Fed. Appx. 3.

Rehearing Denied

No. 03–10875. Mendoza v. Barnhart, Commissioner of So-
cial Security, ante, p. 855;

No. 04–5708. Cedano-Medina v. United States, ante,
p. 1035;

No. 04–6345. Jackson v. Cambra, Warden, et al., ante,
p. 1005;

No. 04–6557. Pruitt v. Crosby, Secretary, Florida De-
partment of Corrections, ante, p. 1023;

No. 04–6708. Bansal v. Lamar University et al., ante,
p. 1027;

No. 04–6818. Richburg v. United States, ante, p. 994;
No. 04–7003. In re Vovak, ante, p. 1048;
No. 04–7127. Pesci v. Gansheimer, Warden, ante, p. 1068;
No. 04–7287. Rohn v. United States, ante, p. 1072;
No. 04–7300. In re Vovak, ante, p. 1049;
No. 04–7318. Castro-Balderas, aka Medina-Telfino, aka

Luna v. United States; Arvizo-Enriquez v. United States;
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Chavez-Martinez v. United States; Moreno-Amaya, aka
Garcia, aka Moreno, aka Guadalupe Moreno v. United
States; Rodriguez-Lopez v. United States; and Soto-
Vaquera, aka Soto, aka Vaguerra Soto, aka Soto Vaguerra
v. United States, ante, p. 1073;

No. 04–7323. Cisneros-Muniz v. United States ; and
Navarette-Morales, aka Valerano-Vasquez v. United
States, ante, p. 1073;

No. 04–7324. Aguilar-Garcia v. United States; Bracero-
Lemus v. United States; Centeno-Sanchez v. United
States; Esparza-Robles v. United States; Gonzalez-
Vallejo v. United States; Mendieta-Gomez v. United
States; Nava-Alvarez v. United States; Delgado-Perez v.
United States; Torres-Pesina v. United States;
Rodriguez-Puente v. United States; Santos-Salinas v.
United States; and Carreon-Suarez v. United States, ante,
p. 1073;

No. 04–7424. Townsend v. United States, ante, p. 1076;
No. 04–7436. McKenzie v. United States, ante, p. 1077;
No. 04–7479. Spry v. United States, ante, p. 1077; and
No. 04–7535. Green v. United States, ante, p. 1079. Peti-

tions for rehearing denied.

No. 03–10956. Eckardt v. Crosby, Secretary, Florida De-
partment of Corrections, ante, p. 860. Motion for leave to
file petition for rehearing denied.

March 1, 2005
Certiorari Denied

No. 04–8900 (04A746). Mobley v. Nix, Chairman, Georgia
Board of Pardons and Paroles, et al. Sup. Ct. Ga. Appli-
cation for stay of execution of sentence of death, presented to
Justice Kennedy, and by him referred to the Court, denied.
Certiorari denied.

No. 04–8901 (04A747). Mobley v. Schofield, Warden (two
judgments). Sup. Ct. Ga. Application for stay of execution of
sentence of death, presented to Justice Kennedy, and by him
referred to the Court, denied. Certiorari denied.
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SPENCER et al. v. PUGH et al.

on application to vacate stay

No. 04A360. Decided November 2, 2004*

Applicants’ request to vacate the Sixth Circuit’s emergency stays of two
District Court orders requiring Ohio Republican challengers to stay out
of predominantly African-American neighborhood polling places or stay
only as observers on election day 2004 is denied. While their allega-
tions of abuse—notably, voter intimidation—are serious, it is impossible
to determine the ultimate validity of their claims on the current record.
Practical considerations, such as the difficulty of properly reviewing the
parties’ submissions as a full Court in a limited timeframe, weigh
against granting such extraordinary relief. Moreover, it is hoped that
the elected officials and election volunteers on the ground will carry out
their responsibilities in a way that will enable qualified voters to cast
their ballots.

Justice Stevens, Circuit Justice.

In two suits brought in the Federal District Courts of
Ohio, plaintiffs allege that Ohio Republicans plan to send
hundreds of challengers into predominantly African-
American neighborhoods to mount indiscriminate challenges
at polling places, which they claim will cause voter intimida-
tion and inordinate delays in voting.

After taking evidence, the District Courts granted partial
relief, reasoning that the severe burden that these chal-
lengers would place on the rights of voters was not justified
by the State’s interest in preventing fraud. The courts,
however, refused to enjoin the challenge process completely;

*Together with No. 04A364, Summit County Democratic Central and
Executive Committee et al. v. Heider et al., also on application to vacate
stay.
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instead, and consistently with a memorandum issued by the
secretary of state, one court ordered the challengers to stay
out of polling places while the other court ordered them to
remain in polling places only as witnesses.

While the secretary of state—the official charged with ad-
ministering the State’s election code—did not appeal the
District Courts’ orders, various Republican voters, who in-
tervened in the District Court proceedings, sought relief
from the Court of Appeals for the Sixth Circuit. Over a
dissent, the Court of Appeals granted their motions for an
emergency stay. Summit Cty. Democratic Central and Ex-
ecutive Comm. v. Blackwell, 388 F. 3d 547 (2004). With just
several hours left before the first voters will make their way
to the polls, the plaintiffs have applied to me in my capacity
as Circuit Justice to enter an order reinstating the District
Courts’ injunctions. While I have the power to grant the
relief requested, I decline to do so for prudential reasons.
Cf. Socialist Labor Party v. Rhodes, 89 S. Ct. 3, 21 L. Ed. 2d
72 (1968) (Stewart, J., in chambers).

Although the hour is late and time is short, I have re-
viewed the District Court opinions and the opinions of the
Circuit Judges. That reasonable judges can disagree about
the issues is clear enough.

The allegations of abuse made by the plaintiffs are un-
doubtedly serious—the threat of voter intimidation is not
new to our electoral system—but on the record before me it
is impossible to determine with any certainty the ultimate
validity of the plaintiffs’ claims.

Practical considerations, such as the difficulty of digesting
all of the relevant filings and cases, and the challenge of
properly reviewing all of the parties’ submissions as a full
Court in the limited timeframe available, weigh heavily
against granting the extraordinary type of relief requested
here. Moreover, I have faith that the elected officials and
numerous election volunteers on the ground will carry out
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their responsibilities in a way that will enable qualified vot-
ers to cast their ballots.

Because of the importance of providing the parties with a
prompt decision, I am simply denying the applications to va-
cate stays without referring them to the full Court.

It is so ordered.
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DEMOCRATIC NATIONAL COMMITTEE et al. v.
REPUBLICAN NATIONAL COMMITTEE et al.

MALONE, intervenor

on application to vacate stay

No. 04A378. Decided November 2, 2004

Ohio voter’s application to stay a Third Circuit order, which had stayed a
District Court’s injunction in this case, is denied. Applicant claims that
her right to vote and that of other Ohio minority voters would be jeop-
ardized by anticipated challenges to their votes from Republicans.
However, since making her application, she has filed a further pleading
disclosing that she has voted without challenge.

Justice Souter, Circuit Justice.
The individual Ohio voter who intervened in this case

claimed that the Republican National Committee threatened
to violate a consent decree, by challenging Ohio voters
named on a list of 35,000 individual names compiled by Re-
publican officials in Ohio in cooperation with the Republican
National Committee. She alleged that her right to vote and
that of other minority voters would be jeopardized by the
anticipated challenges from the Republican side. Yesterday,
the District Court found such a threatened violation and is-
sued the injunction requested, a stay of which was denied by
a divided panel of the Court of Appeals for the Third Circuit
late last night. Following the action that was subject to
Justice Stevens’s opinion in chambers earlier today in
Spencer v. Pugh, ante, p. 1301, the Republican National Com-
mittee moved for rehearing or rehearing en banc, the latter
of which was granted this afternoon by order staying the
injunction. No. 04–4186, 2004 U. S. App. LEXIS 22689
(CA3, Nov. 2, 2004). The intervenor alone has now applied
to me in my capacity as Circuit Justice for the Third Circuit
for a stay of the en banc order itself, which would effectively
reinstate the injunction. Since making the application, she
has filed a further pleading disclosing that she has already
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voted without challenge. Under the circumstances, I have
decided against referring the application to the full Court
and now deny it.

It is so ordered.
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ADMIRALTY. See Maritime Law.

AGGRAVATED FELONIES. See Immigration and Nationality Act, 1.

AGGRAVATING CIRCUMSTANCES. See Habeas Corpus.

ALIEN REMOVAL. See Immigration and Nationality Act.

APPOINTED APPELLATE COUNSEL. See Standing.

ARKANSAS RIVER. See Riparian Rights.

ATTORNEYS. See Constitutional Law, V; Standing.

“BIG DIG.” See Longshore and Harbor Workers’ Compensation Act.

BOSTON HARBOR. See Longshore and Harbor Workers’ Compensa-

tion Act.

CALIFORNIA. See Constitutional Law, III.

CAPITAL MURDER. See Constitutional Law, I; V; Habeas Corpus;

Supreme Court.

CERCLA. See Environmental Law.

CERTIORARI. See Supreme Court.

CIVIL RIGHTS ACT OF 1871. See Immunity from Suit.

CLEANUP OF HAZARDOUS WASTE SITES. See Environmental

Law.

COLORADO. See Riparian Rights.

COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSA-

TION, AND LIABILITY ACT OF 1980. See Environmental Law.

CONSPIRACY. See Criminal Law.

CONSTITUTIONAL LAW.

I. Cruel and Unusual Punishment.

1. Capital murder—Jury instruction on mitigation evidence.—In-
struction given in penalty phase of petitioner’s capital murder trial—
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CONSTITUTIONAL LAW—Continued.
which allowed jury to give effect to mitigation evidence only by negating
what would otherwise be affirmative responses to two special issues relat-
ing to deliberateness and future dangerousness—was constitutionally in-
adequate under Penry v. Johnson, 532 U. S. 782. Smith v. Texas, p. 37.

2. Death penalty—Offenders under age 18.—Eighth and Fourteenth
Amendments forbid imposition of death penalty on offenders who were
under 18 when their crimes were committed. Roper v. Simmons, p. 551.

II. Double Jeopardy.

Midtrial acquittal—Judge’s reconsideration of decision.—Once de-
fense went forward with its case, Double Jeopardy Clause forbade judge
to reconsider her midtrial decision to acquit petitioner of one charge.
Smith v. Massachusetts, p. 462.

III. Equal Protection of the Laws.

Prisoners’ rights—Racial segregation—Standard of review.—Strict
scrutiny is proper standard for an equal protection challenge to California
Department of Corrections’ unwritten policy of racially segregating male
prisoners in double cells for up to 60 days each time they enter a new
correctional facility. Johnson v. California, p. 499.

IV. Freedom of Speech.

Employment termination—Police officer’s conduct.—San Diego did not
violate respondent officer’s First Amendment rights when it terminated
him for activities that included selling videotapes of himself engaging in
sexually explicit acts while wearing a police uniform. San Diego v. Roe,
p. 77.

V. Right to Counsel.

Effectiveness of assistance—Standard of review.—Counsel’s failure to
obtain a defendant’s express consent to a strategy of conceding guilt in a
capital trial does not automatically render counsel’s performance constitu-
tionally deficient; such counsel’s effectiveness should be evaluated under
reasonableness standard of Strickland v. Washington, 466 U. S. 668.
Florida v. Nixon, p. 175.

VI. Right to Jury Trial.

Federal Sentencing Guidelines—Validity of mandatory sentences.—
Sixth Amendment, as construed in Blakely v. Washington, 542 U. S. 296,
applies to Federal Sentencing Guidelines; Sentencing Reform Act of 1984
provision making those Guidelines mandatory, 18 U. S. C. § 3553(b)(1),
must be severed and excised from Act, as must § 3742(e), which depends
upon Guidelines’ mandatory nature. United States v. Booker, p. 220.
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CONSTITUTIONAL LAW—Continued.
VII. Searches and Seizures.

1. Narcotics-detection dog—Lawful traffic stop.—A sniff by a narcotics-
detection dog during a concededly lawful traffic stop does not violate
Fourth Amendment where sniff reveals no information other than location
of a substance that no individual has any right to possess. Illinois v. Ca-
balles, p. 405.

2. Warrantless arrest—Probable cause.—A warrantless arrest is rea-
sonable under Fourth Amendment if, given facts known to arresting offi-
cer, there is probable cause to believe that a crime has been or is being
committed; it is not made unlawful by fact that offense establishing proba-
ble cause is not “closely related” to offense stated by officer at time of
arrest. Devenpeck v. Alford, p. 146.

CONTINGENT FEE PAYMENTS AS INCOME. See Taxes.

CONTRACT SUPPORT COSTS. See Indian Self-Determination and

Education Assistance Act.

CRIMINAL LAW. See also Constitutional Law, I; II; V–VII; Habeas

Corpus; Immigration and Nationality Act, 1; Supreme Court.

Money laundering—Conspiracy—Proof required.—Conviction for con-
spiracy to commit money laundering under 18 U. S. C. § 1956(h) does not
require proof of an overt act in furtherance of conspiracy. Whitfield v.
United States, p. 209.

CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, I;
Habeas Corpus.

DEATH PENALTY. See Constitutional Law, I; Habeas Corpus.

DEPORTATION. See Immigration and Nationality Act.

DISCRIMINATION BASED ON RACE. See Constitutional Law,

III; Injunctions.

DISCRIMINATION IN VOTING. See Injunctions.

DOUBLE JEOPARDY. See Constitutional Law, II.

DREDGES. See Longshore and Harbor Workers’ Compensation Act.

DRIVING UNDER INFLUENCE. See Immigration and Nationality

Act, 1.

DRUG-DETECTION DOGS. See Constitutional Law, VII, 1.

EFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional

Law, V.
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EIGHTH AMENDMENT. See Constitutional Law, I; Habeas Corpus;

Supreme Court.

ELECTIONS. See Injunctions.

EMPLOYER AND EMPLOYEES. See Constitutional Law, IV.

ENVIRONMENTAL LAW.

Comprehensive Environmental Response, Compensation, and Liabil-
ity Act of 1980—Hazardous waste site cleanup—Contributions from
other liable parties.—A private party undertaking the cleanup of proper-
ties contaminated by hazardous substances, who has not been sued in a
civil action under CERCLA § 106 or § 107(a) may not obtain contribution
under § 113(f)(1) of that Act from other liable parties. Cooper Industries,
Inc. v. Aviall Services, Inc., p. 157.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, III.

EXECUTION OF JUVENILE OFFENDERS. See Constitutional

Law, I, 2.

FAIR USE DEFENSE. See Trademarks.

FEDERAL SENTENCING GUIDELINES. See Constitutional Law,

VI.

FEDERAL TAXES. See Taxes.

FIFTH AMENDMENT. See Constitutional Law, II, IV.

FIRST AMENDMENT. See Constitutional Law, IV.

FLORIDA. See Immigration and Nationality Act, 1.

FOURTEENTH AMENDMENT. See Constitutional Law, I, 2; III;
Supreme Court.

FOURTH AMENDMENT. See Constitutional Law, VII; Immunity

from Suit.

FREEDOM OF SPEECH. See Constitutional Law, IV.

FUTURE DANGEROUSNESS. See Constitutional Law, I, 1.

GROSS INCOME. See Taxes.

GUILTY PLEAS. See Constitutional Law, V.

HABEAS CORPUS. See also Immigration and Nationality Act, 3.
Capital murder—Sentencing—Vague jury instruction.—Granting re-

spondent federal habeas relief was in error because, in finding that statu-
tory aggravating circumstance found by jury was unconstitutionally vague
and that Tennessee Supreme Court failed to cure this vagueness on direct
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HABEAS CORPUS—Continued.
appeal, Sixth Circuit failed to accord state court deference required by 28
U. S. C. § 2254(d). Bell v. Cone, p. 447.

HAZARDOUS WASTE CLEANUP. See Environmental Law.

IMMIGRATION AND NATIONALITY ACT.

1. Deportation—Aggravated felonies—Driving-under-influence of-
fenses.—State driving-under-influence offenses, such as Florida’s, which
either do not have a mens rea component or require only a showing of
negligence in operation of a vehicle, are not crimes of violence under 18
U. S. C. § 16 and therefore are not aggravated felonies that can subject
aliens to deportation under INA. Leocal v. Ashcroft, p. 1.

2. Removal of aliens—Designated country’s consent.—Title 8 U. S. C.
§ 1231(b)(2)(E)(iv) permits an alien to be removed to a country without
advance consent of that country’s government. Jama v. Immigration and
Customs Enforcement, p. 335.

3. Removal of aliens—Detention beyond removal period—Habeas cor-
pus.—Under 8 U. S. C. § 1231(a)(6), Secretary of Homeland Security may
detain inadmissible aliens beyond a statutory 90-day removal period, but
only so long as is reasonably necessary to achieve removal; because both
aliens here were detained well beyond presumptive time allotted to re-
move them and their removal to Cuba is not reasonably foreseeable, their
habeas petitions should have been granted. Clark v. Martinez, p. 371.

IMMUNITY FROM SUIT.

Qualified immunity—Police officer’s conduct.—Ninth Circuit erred in
denying Officer Brosseau qualified immunity under Saucier v. Katz, 533
U. S. 194, in Haugen’s 42 U. S. C. § 1983 civil action; at time Brosseau shot
Haugen while he was fleeing police in his vehicle, pertinent cases did not
“clearly establish” that Brosseau’s conduct violated Fourth Amendment.
Brosseau v. Haugen, p. 194.

INCOME TAXES. See Taxes.

INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE

ACT.

Federal Government’s obligation to pay certain “costs.”—Federal Gov-
ernment’s promises to pay certain “contract support costs,” 25 U. S. C.
§ 450j–1(a)(2), incurred by petitioner Indian Tribes are legally binding
even where Congress has not appropriated sufficient funds for payments.
Cherokee Nation of Okla. v. Leavitt, p. 631.

INDIGENT DEFENDANTS. See Standing.

INEFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional

Law, V.
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INFRINGEMENT OF TRADEMARKS. See Trademarks.

INJUNCTIONS.

1. Voting rights—Polling places—Vote challengers.—Application by
Ohio voter seeking to reinstate a District Court injunction barring Repub-
lican vote challengers from Ohio polling places in predominantly minority
neighborhoods is denied, as applicant has already voted without challenge.
Democratic National Committee v. Republican National Committee (Sou-
ter, J., in chambers), p. 1304.

2. Voting rights—Polling places—Vote challengers.—In suits alleging
that Ohio Republicans planned to send challengers into predominantly mi-
nority neighborhoods to mount indiscriminate challenges at polling places
in order to intimidate voters and cause voting delays, applications request-
ing reinstatement of District Court injunctions ordering challengers to
stay out of polling places or to be there only as witnesses are denied be-
cause, on record here, it is impossible to determine with any certainty
validity of plaintiffs’ claims. Spencer v. Pugh (Stevens, J., in cham-
bers), p. 1301.

INTERCONTINENTAL SHIPPING. See Maritime Law.

JURY INSTRUCTIONS. See Constitutional Law, I, 1; Habeas Cor-

pus; Supreme Court.

JURY TRIALS. See Constitutional Law, VI.

JUVENILE OFFENDERS AND DEATH PENALTY. See Constitu-

tional Law, I, 2.

KANSAS. See Riparian Rights.

LESSER-INCLUDED OFFENSES. See Supreme Court.

LIABILITY LIMITATIONS. See Maritime Law.

LOANS. See Truth in Lending Act.

LONGSHORE AND HARBOR WORKERS’ COMPENSATION ACT.

“Vessel”—Dredge.—A dredge, such as that used by respondent to dig a
trench beneath Boston Harbor, is a “vessel” under LHWCA. Stewart v.
Dutra Constr. Co., p. 481.

MARITIME LAW.

Bills of lading—Intercontinental delivery—Final delivery to inland
United States.—Federal maritime law governs interpretation of two bills
of lading arranging intercontinental delivery of goods to inland United
States; petitioner railroad is entitled to be protected by those bills’ liability
limitations in an action for damages caused by a train wreck on last, inland
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leg of goods’ journey. Norfolk Southern R. Co. v. James N. Kirby, Pty
Ltd., p. 14.

MASSACHUSETTS. See Constitutional Law, II.

MICHIGAN. See Standing.

MIDTRIAL ACQUITTAL. See Constitutional Law, II.

MISSISSIPPI. See Supreme Court.

MITIGATION EVIDENCE. See Constitutional Law, I, 1.

MONEY LAUNDERING. See Criminal Law.

MURDER. See Constitutional Law, I; V; Habeas Corpus; Supreme

Court.

NARCOTICS-DETECTION DOGS. See Constitutional Law, VII, 1.

OHIO. See Injunctions.

PERSONAL-PROPERTY LOANS. See Truth in Lending Act.

POLICE CONDUCT. See Constitutional Law, IV; VII, 2; Immunity

from Suit.

PRISONERS’ RIGHTS. See Constitutional Law, III.

PROBABLE CAUSE. See Constitutional Law, VII, 2.

PUBLIC EMPLOYER AND EMPLOYEES. See Constitutional Law,

IV.

QUALIFIED IMMUNITY. See Immunity from Suit.

RACIAL DISCRIMINATION. See Injunctions.

RACIAL SEGREGATION. See Constitutional Law, III.

RAILROADS. See Maritime Law.

REAL-PROPERTY-SECURED LOANS. See Truth in Lending Act.

REMOVAL OF ALIENS. See Immigration and Nationality Act.

RIGHT TO COUNSEL. See Constitutional Law, V.

RIGHT TO JURY TRIAL. See Constitutional Law, VI.

RIGHT TO VOTE. See Injunctions.
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RIPARIAN RIGHTS.

Arkansas River—Water distribution.—Kansas’ exceptions to Special
Master’s Fourth Report in this case involving distribution of Arkansas
River waters are overruled, Master’s recommendations are accepted, and
case is recommitted to Master for preparation of a decree. Kansas v. Col-
orado, p. 86.

SEARCHES AND SEIZURES. See Constitutional Law, VII; Immu-

nity from Suit.

SEGREGATION BY RACE. See Constitutional Law, III.

SENTENCING GUIDELINES. See Constitutional Law, VI.

SENTENCING REFORM ACT OF 1984. See Constitutional Law, VI.

SIXTH AMENDMENT. See Constitutional Law, V; VI.

STANDING.

Third-party standing—Attorneys asserting indigent defendants’
rights.—Respondent attorneys lack third-party standing to assert rights
of indigent defendants to challenge Michigan’s procedure denying ap-
pointed appellate counsel to indigents pleading guilty or nolo contendere.
Kowalski v. Tesmer, p. 125.

STRICT SCRUTINY STANDARD OF REVIEW. See Constitutional

Law, III.

SUPREME COURT.

1. Presentation of Acting Solicitor General, p. v.

2. Certiorari—Dismissal—Failure to raise claim in state court.—Cer-
tiorari is dismissed as improvidently granted because petitioner did not
raise his claim in Mississippi Supreme Court that state courts violated his
Eighth and Fourteenth Amendment rights by refusing to require a jury
instruction about a lesser-included offense in his capital case. Howell v.
Mississippi, p. 440.

TAXES.

Federal income taxes—Gross income—Contingent fee payments.—
When a litigant’s recovery constitutes income, his gross income for federal
income tax purposes includes portion of recovery paid to his attorney as
a contingent fee. Commissioner v. Banks, p. 426.

TENNESSEE. See Habeas Corpus.

THIRD-PARTY STANDING. See Standing.

TORT RECOVERY. See Taxes.
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TRADEMARKS.

Infringement—Fair use affirmative defense.—A party raising statu-
tory affirmative defense of fair use to a claim of trademark infringement
does not have a burden to negate any likelihood that practice complained
of will confuse consumers about origin of goods or services affected. KP
Permanent Make-Up, Inc. v. Lasting Impression I, Inc., p. 111.

TRAFFIC STOPS. See Constitutional Law, VII, 1.

TRIAL BY JURY. See Constitutional Law, VI.

TRUTH IN LENDING ACT.

Civil liability—Personal-property loans—Minimum and maximum
recoveries.—Amendment to TILA’s civil-liability provision raised statu-
tory damages recoverable for violations involving real-property-secured
loans, but left unaltered $100/$1,000 minimum and maximum recoveries
previously prescribed for violations involving personal-property loans.
Koons Buick Pontiac GMC, Inc. v. Nigh, p. 50.

VESSEL. See Longshore and Harbor Workers’ Compensation Act.

VOTING RIGHTS. See Injunctions.

WARRANTLESS ARREST. See Constitutional Law, VII, 2.

WATER RIGHTS. See Riparian Rights.

WORDS AND PHRASES.

1. “Contract support costs.” Indian Self-Determination and Education
Assistance Act, 25 U. S. C. § 450j–1(a)(2). Cherokee Nation of Okla. v.
Leavitt, p. 631.

2. “Vessel.” § 5(b), Longshore and Harbor Workers Compensation Act,
33 U. S. C. § 905(b). Stewart v. Dutra Constr. Co., p. 481.

WORKERS’ COMPENSATION. See Longshore and Harbor Workers’

Compensation Act.




