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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES
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During attempted reorganization under Chapter 11 of the Bankruptcy
Code, debtor Hen House Interstate, Inc., obtained workers’ compen-
sation insurance from petitioner Hartford Underwriters. Although
Hen House repeatedly failed to make the monthly premium payments
required by the policy, Hartford continued to provide insurance. The
reorganization ultimately failed, and the court converted the case to
a Chapter 7 liquidation proceeding and appointed a trustee. Learn-
ing of the bankruptcy proceedings after the conversion, and recog-
nizing that the estate lacked unencumbered funds to pay the premiums
owed, Hartford attempted to charge the premiums to respondent bank,
a secured creditor, pursuant to 11 U.S.C. §506(c). The Bankruptcy
Court ruled for Hartford, and the District Court affirmed, but the
en banc Eighth Circuit reversed, concluding that §506(c) could not be
invoked by an administrative claimant.

Held: Section 506(c) does not provide an administrative claimant of a
bankruptcy estate an independent right to seek payment of its claim
from property encumbered by a secured creditor’s lien. Pp. 4-14.

(@) As an administrative claimant, petitioner is not a proper party
to seek recovery under §506(c), which provides: “The trustee may re-
cover from property securing an allowed secured claim the . . . costs

1
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and expenses of preserving, or disposing of, such property ....” The
statute appears quite plain in specifying who may use §506(c)—“[t]he
trustee.” Although the statutory text does not actually say that per-
sons other than the trustee may not seek recovery under §506(c), sev-
eral contextual features support that conclusion. First, a situation
in which a statute authorizes specific action and designates a partic-
ular party empowered to take it is surely among the least appropriate
in which to presume nonexclusivity. Second, the fact that the sole
party named—the trustee—has a unique role in bankruptcy proceedings
makes it entirely plausible that Congress would provide a power to him
and not to others. Further, had Congress intended the provision to be
broadly available, it could simply have said so, as it has in describing
the parties who could act under other sections of the Code. The Court
rejects as unpersuasive petitioner’s arguments from §506(c)’s text:
that the use in other Code provisions of “only” or other expressly re-
strictive language in specifying the parties at issue means that no party
in interest is excluded from §506(c), and that the right of a nontrustee
to recover under §506(c) is evidenced by §1109. Pp. 4-9.

(b) The Court also rejects arguments based on pre-Code practice
and policy considerations that petitioner advances in support of its as-
sertion that §506(c) is available to parties other than the trustee. It is
questionable whether the pre-Code precedents relied on by petitioner
establish a bankruptcy practice sufficiently widespread and well recog-
nized to justify the conclusion of implicit adoption by Congress in enact-
ing the Code. In any event, where, as here, the meaning of the Code’s
text is itself clear, its operation is unimpeded by contrary prior practice.
Also unavailing is petitioner’s argument that its reading is necessary as
a matter of policy, since in some cases the trustee may lack an incentive
to pursue payment. It is far from clear that the relevant policy implica-
tions favor petitioner’s position, and, in any event, achieving a better
policy outcome—if what petitioner urges is that—is a task for Congress,
not the courts. Pp. 9-14.

177 F. 3d 719, affirmed.

SCALIA, J., delivered the opinion for a unanimous Court.

G. Eric Brumstad, Jr., argued the cause for petitioner.

With him on the briefs were Patrick J. Trostle and Wendi
Alper-Pressman.
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Robert H. Brownlee argued the cause for respondent.
With him on the brief was David D. Farrell.*

JUSTICE SCALIA delivered the opinion of the Court.

In this case, we consider whether 11 U. S. C. §506(c) allows
an administrative claimant of a bankruptcy estate to seek
payment of its claim from property encumbered by a secured

creditor’s lien.
I

This case arises out of the bankruptey proceedings of
Hen House Interstate, Inc., which at one time owned or
operated several restaurants and service stations, as well
as an outdoor-advertising firm. On September 5, 1991, Hen
House filed a voluntary petition under Chapter 11 of the
Bankruptey Code in the United States Bankruptcy Court for
the Eastern District of Missouri. As a Chapter 11 debtor-
in-possession, Hen House retained possession of its assets
and continued operating its business.

Respondent had been Hen House’s primary lender.! At
the time the Chapter 11 petition was filed, it held a secu-
rity interest in essentially all of Hen House’s real and
personal property, securing an indebtedness of over $4 mil-
lion. After the Chapter 11 proceedings were commenced, it
agreed to lend Hen House an additional $300,000 to help
finance the reorganization. The Bankruptcy Court entered
a financing order approving the loan agreement and author-

*Mark F. Horning, Sidney P. Levinson, Craig A. Berrington, and Phil-
lip L. Schwartz filed a brief for the American Insurance Association et al.
as amici curiae urging reversal.

Carter G. Phillips and Shalom L. Kohn filed a brief for the Commercial
Finance Association as amicus curiae urging affirmance.

!Respondent Union Planters Bank is the successor of Magna Bank,
which is in turn the successor of Landmark Bank of Illinois. Hen House
was originally indebted to Landmark Bank. For simplicity, we will not
distinguish between the various entities.



4 HARTFORD UNDERWRITERS INS. CO. v». UNION
PLANTERS BANK, N. A.

Opinion of the Court

izing Hen House to use loan proceeds and cash collateral to
pay expenses, including workers’ compensation expenses.

During the attempted reorganization, Hen House obtained
workers’ compensation insurance from petitioner Hartford
Underwriters (which was unaware of the bankruptcy pro-
ceedings). Although the policy required monthly premium
payments, Hen House repeatedly failed to make them; Hart-
ford continued to provide insurance nonetheless. The re-
organization ultimately failed, and on January 20, 1993, the
Bankruptey Court converted the case to a liquidation pro-
ceeding under Chapter 7 and appointed a trustee. At the
time of the conversion, Hen House owed Hartford more
than $50,000 in unpaid premiums. Hartford learned of Hen
House’s bankruptcy proceedings after the conversion, in
March 1993.

Recognizing that the estate lacked unencumbered funds
to pay the premiums, Hartford attempted to charge the pre-
miums to respondent, the secured creditor, by filing with the
Bankruptey Court an “Application for Allowance of Admin-
istrative Expense, Pursuant to 11 U. S. C. §503 and Charge
Against Collateral, Pursuant to 11 U.S.C. §506(c).” The
Bankruptcy Court ruled in favor of Hartford, and the Dis-
trict Court and an Eighth Circuit panel affirmed, In re Hen
House Interstate, Inc., 150 F. 3d 868 (CA8 1998). The
Eighth Circuit subsequently granted en banc review, how-
ever, and reversed, concluding that §506(c) could not be in-
voked by an administrative claimant. In re Hen House In-
terstate, Inc., 177 F. 3d 719 (1999). We granted certiorari.
528 U. S. 985 (2000).

II

Petitioner’s effort to recover the unpaid premiums in-
volves two provisions, 11 U. S. C. §§503(b) and 506(c). Sec-
tion 503(b) provides that “the actual, necessary costs and
expenses of preserving the estate, including wages, salaries,
or commissions for services rendered after the commence-
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ment of the case,” are treated as administrative expenses,
which are, as a rule, entitled to priority over prepetition un-
secured claims, see §§507(a)(1), 726(a)(1), 1129(a)(9)(A). Re-
spondent does not dispute that the cost of the workers’ com-
pensation insurance Hen House purchased from petitioner is
an administrative expense within the meaning of this provi-
sion. Administrative expenses, however, do not have prior-
ity over secured claims, see §§506, 725-726, 1129(b)(2)(A);
United Sav. Assn. of Tex. v. Timbers of Inwood Forest As-
sociates, Ltd., 484 U.S. 365, 378-379 (1988), and because
respondent held a security interest in essentially all of the
estate’s assets, there were no unencumbered funds available
to pay even administrative claimants.

Petitioner therefore looked to §506(c), which constitutes
an important exception to the rule that secured claims are
superior to administrative claims. That section provides
as follows:

“The trustee may recover from property securing an
allowed secured claim the reasonable, necessary costs
and expenses of preserving, or disposing of, such prop-
erty to the extent of any benefit to the holder of such
claim.” §506(c).

Petitioner argued that this provision entitled it to recover
from the property subject to respondent’s security inter-
est the unpaid premiums owed by Hen House, since its fur-
nishing of workers’ compensation insurance benefited re-
spondent by allowing continued operation of Hen House’s
business, thereby preserving the value of respondent’s col-
lateral; or alternatively, that such benefit could be pre-
sumed from respondent’s consent to the postpetition financ-
ing order. Although it was contested below whether, under
either theory, the workers’ compensation insurance consti-
tuted a “benefit to the holder” within the meaning of § 506(c),
that issue is not before us here; we assume for purposes of
this decision that it did, and consider only whether peti-
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tioner—an administrative claimant—is a proper party to
seek recovery under §506(c).2

In answering this question, we begin with the under-
standing that Congress “says in a statute what it means and
means in a statute what it says there,” Connecticut Nat.
Bank v. Germain, 503 U. S. 249, 254 (1992). As we have
previously noted in construing another provision of §506,
when “the statute’s language is plain, ‘the sole function
of the courts’”—at least where the disposition required by
the text is not absurd—“‘is to enforce it according to its
terms.”” United States v. Ron Pair Enterprises, Inc., 489
U.S. 235, 241 (1989) (quoting Caminetti v. United States,
242 U. S. 470, 485 (1917)). Here, the statute appears quite
plain in specifying who may use §506(c)—“[t]he trustee.”
It is true, however, as petitioner notes, that all this actually
“says” is that the trustee may seek recovery under the sec-
tion, not that others may not. The question thus becomes
whether it is a proper inference that the trustee is the only
party empowered to invoke the provision.? We have little
difficulty answering yes.

Several contextual features here support the conclusion
that exclusivity is intended. First, a situation in which a
statute authorizes specific action and designates a particu-
lar party empowered to take it is surely among the least
appropriate in which to presume nonexclusivity. “Where a

2In addition to seeking recovery under §506(c), petitioner argued to
the Eighth Circuit en banc that it was entitled to recover under the terms
of the postpetition financing order itself. Petitioner sought to enforce
that order under Federal Rule of Bankruptcy Procedure 7071, which in-
corporates Federal Rule of Civil Procedure 71 (“When an order is made
in favor of a person who is not a party to the action, that person may
enforce obedience to the order by the same process as if a party . ..”).
The Eighth Circuit declined to address this issue, since it had not been
raised until the rehearing en banc, In re Hen House Interstate, Inc., 177
F. 3d 719, 724 (1999). We similarly do not reach the issue here.

3 Debtors-in-possession may also use the section, as they are expressly
given the rights and powers of a trustee by 11 U. S. C. §1107.
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statute . . . names the parties granted [the] right to invoke
its provisions, . . . such parties only may act.” 2A N. Singer,
Sutherland on Statutory Construction §47.23, p. 217 (5th ed.
1992) (internal quotation marks omitted); see also Federal
Election Comm™ v. National Conservative Political Action
Comm., 470 U. S. 480, 486 (1985). Second, the fact that the
sole party named—the trustee—has a unique role in bank-
ruptey proceedings makes it entirely plausible that Congress
would provide a power to him and not to others. Indeed,
had no particular parties been specified—had §506(c) read
simply “[t]here may be recovered from property securing an
allowed secured claim the reasonable, necessary costs and
expenses, etc.”—the trustee is the most obvious party who
would have been thought empowered to use the provision.
It is thus far more sensible to view the provision as answer-
ing the question “Who may use the provision?” with “only
the trustee” than to view it as simply answering the question
“May the trustee use the provision?” with “yes.”

Nor can it be argued that the point of the provision was
simply to establish that certain costs may be recovered from
collateral, and not to say anything about who may recover
them. Had that been Congress’s intention, it could easily
have used the formulation just suggested. Similarly, had
Congress intended the provision to be broadly available, it
could simply have said so, as it did in describing the parties
who could act under other sections of the Code. Section
502(a), for example, provides that a claim is allowed unless
“a party in interest” objects, and §503(b)(4) allows “an en-
tity” to file a request for payment of an administrative ex-
pense. The broad phrasing of these sections, when con-
trasted with the use of “the trustee” in §506(c), supports the
conclusion that entities other than the trustee are not en-
titled to use §506(c). Russello v. United States, 464 U. S.
16, 23 (1983).

Petitioner’s primary argument from the text of §506(c) is
that “what matters is that section 506(c) does not say that
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‘only’ a trustee may enforce its provisions.” Brief for Peti-
tioner 29. To bolster this argument, petitioner cites other
provisions of the Bankruptcy Code that do use “only” or
other expressly restrictive language in specifying the parties
at issue. See, e. g., §109(a) (“[O]nly a person that resides or
has a domicile, a place of business, or property in the United
States, or a municipality, may be a debtor under this title”);
§707(b) (providing that a case may be dismissed for substan-
tial abuse by “the court, on its own motion or on a motion
by the United States trustee, but not at the request or sug-
gestion of any party in interest”). Petitioner argues that in
the absence of such restrictive language, no party in interest
is excluded. This theory—that the expression of one thing
indicates the inclusion of others unless exclusion is made
explicit—is contrary to common sense and common usage.
Many provisions of the Bankruptcy Code that do not con-
tain an express exclusion cannot sensibly be read to extend
to all parties in interest. See, e.g., §363(b)(1) (providing
that “[t]he trustee, after notice and a hearing, may use, sell,
or lease . . . property of the estate”); §364(a) (providing that
“the trustee” may incur debt on behalf of the bankruptecy
estate); § 554(a) (giving “the trustee” power to abandon prop-
erty of the bankruptcy estate).

Petitioner further argues that §1109 evidences the right
of a nontrustee to recover under §506(c). We are not per-
suaded. That section, which provides that a “party in inter-
est” “may raise and may appear and be heard on any issue
in a case under [Chapter 11],” is by its terms inapplicable
here, since petitioner’s attempt to use § 506(c) came after the
bankruptcy proceeding was converted from Chapter 11 to
Chapter 7. In any event, we do not read § 1109(b)’s general
provision of a right to be heard as broadly allowing a creditor
to pursue substantive remedies that other Code provisions
make available only to other specific parties. Cf. 7 L. King,
Collier on Bankruptcy §1109.05 (rev. 15th ed. 1999) (“In gen-
eral, section 1109 does not bestow any right to usurp the
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trustee’s role as representative of the estate with respect
to the initiation of certain types of litigation that belong
exclusively to the estate”).

III

Because we believe that by far the most natural reading
of §506(c) is that it extends only to the trustee, petitioner’s
burden of persuading us that the section must be read to
allow its use by other parties is “‘exceptionally heavy.’”
Patterson v. Shumate, 504 U.S. 753, 760 (1992) (quoting
Union Bank v. Wolas, 502 U. S. 151, 156 (1991)). To support
its proffered reading, petitioner advances arguments based
on pre-Code practice and policy considerations. We address
these arguments in turn.

A

Section 506(c)’s provision for the charge of certain admin-
istrative expenses against lienholders continues a practice
that existed under the Bankruptcy Act of 1898, see, e.g.,
In re Tyne, 257 F. 2d 310, 312 (CA7 1958); 4 Collier on Bank-
ruptey, supra, §506.05[1]. It was not to be found in the text
of the Act, but traced its origin to early cases establish-
ing an equitable principle that where a court has cus-
tody of property, costs of administering and preserving the
property are a dominant charge, see, e.g., Bronson v. La
Crosse & Milwaukee R. Co., 1 Wall. 405, 410 (1864); Atlantic
Trust Co. v. Chapman, 208 U. S. 360, 376 (1908). It was the
norm that recovery of costs from a secured creditor would
be sought by the trustee, see, e. g., Textile Banking Co. v.
Widener, 265 F. 2d 446, 453-454 (CA4 1959); Tyne, supra,
at 312. Petitioner cites a number of lower court cases, how-
ever, in which—without meaningful discussion of the point—
parties other than the trustee were permitted to pursue such
charges under the Act, sometimes simultaneously with the
trustee’s pursuit of his own expenses, see, e. g., First Western
Savings and Loan Assn. v. Anderson, 252 F. 2d 544, 547-548
(CA9 1958); In re Louisville Storage Co., 21 F. Supp. 897, 898
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(WD Kjy. 1936), aff’d, 93 F. 2d 1008 (CA6 1938), but sometimes
independently, see In re Chapman Coal Co., 196 F. 2d 779,
780 (CA7 1952); In re Rotary Tire & Rubber Co., 2 F. 2d 364
(CA6 1924). Petitioner also relies on early decisions of this
Court allowing individual claimants to seek recovery from
secured assets, see Louisville, E. & St. L. R. Co. v. Wilson,
138 U. S. 501, 506 (1891); Burnham v. Bowen, 111 U. S. 776,
779, 783 (1884); New York Dock Co. v. S. S. Poznan, 274 U. S.
117, 121 (1927). Wilson and Burnham involved equity re-
ceiverships, and were not only pre-Code, but predate the
Bankruptey Act of 1898 that the Code replaced; while New
York Dock was a case arising in admiralty.

It is questionable whether these precedents establish a
bankruptcy practice sufficiently widespread and well rec-
ognized to justify the conclusion of implicit adoption by the
Code. We have no confidence that the allowance of re-
covery from collateral by nontrustees is “the type of ‘rule’
that . . . Congress was aware of when enacting the Code.”
United States v. Ron Pair Enterprises, Inc., 489 U.S., at
246. Cf. Dewsnup v. Timm, 502 U. S. 410, 418 (1992) (re-
lying on “clearly established” pre-Code practice); Kelly v.
Robinson, 479 U. S. 36, 46 (1986) (giving weight to pre-Code
practice that was “widely accepted” and “established”). In
any event, while pre-Code practice “informs our under-
standing of the language of the Code,” id., at 44, it cannot
overcome that language. It is a tool of construction, not
an extratextual supplement. We have applied it to the
construction of provisions which were “subject to inter-
pretation,” id., at 50, or contained “ambiguity in the text,”
Dewsnup, supra, at 417.  “[W]here the meaning of the Bank-
ruptey Code’s text is itself clear . . . its operation is unim-
peded by contrary . . . prior practice,” BFP v. Resolution
Trust Corporation, 511 U. S. 531, 546 (1994) (internal quota-
tion marks omitted). See, e. g., Pennsylvania Dept. of Pub-
lic Welfare v. Davenport, 495 U. S. 552, 563 (1990); United
States v. Ron Pair Enterprises, Inc., supra, at 245-246.
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In this case, we think the language of the Code leaves
no room for clarification by pre-Code practice. If §506(c)
provided only that certain costs and expenses could be re-
covered from property securing a secured claim, without
specifying any particular party by whom the recovery could
be pursued, the case would be akin to those in which we
used prior practice to fill in the details of a pre-Code concept
that the Code had adopted without elaboration. See, e.g.,
United States v. Noland, 517 U. S. 535, 539 (1996) (looking
to pre-Code practice in interpreting Code’s reference to
“principles of equitable subordination”); Midlantic Nat.
Bank v. New Jersey Dept. of Environmental Protection, 474
U. S. 494, 501 (1986) (codification of trustee’s abandonment
power held to incorporate established exceptions). Here,
however, it is not the unelaborated concept but only a spe-
cifically narrowed one that has been adopted: a rule allowing
the charge of costs to secured assets by the trustee. Pre-
Code practice cannot transform §506(c)’s reference to “the
trustee” to “the trustee and other parties in interest.”

B

Finally, petitioner argues that its reading is necessary
as a matter of policy, since in some cases the trustee may
lack an incentive to pursue payment. Section 506(c) must
be open to nontrustees, petitioner asserts, lest secured credi-
tors enjoy the benefit of services without paying for them.
Moreover, ensuring that administrative claimants are com-
pensated may also serve purposes beyond the avoidance of
unjust enrichment. To the extent that there are circum-
stances in which the trustee will not use the section although
an individual creditor would,* allowing suits by nontrustees

4The frequency with which such circumstances arise may depend in
part on who ultimately receives the recovery obtained by a trustee under
§506(c). Petitioner argues that it goes to the party who provided the
services that benefited collateral (assuming that party has not already
been compensated by the estate). Respondent argues that this read-
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could encourage the provision of postpetition services to
debtors on more favorable terms, which would in turn fur-
ther bankruptcy’s goals.

Although these concerns may be valid, it is far from clear
that the policy implications favor petitioner’s position. The
class of cases in which §506(c) would lie dormant without
nontrustee use is limited by the fact that the trustee is
obliged to seek recovery under the section whenever his
fiduciary duties so require. And limiting §506(c) to the
trustee does not leave those who provide goods or services
that benefit secured interests without other means of pro-
tecting themselves as against other creditors: They may in-
sist on cash payment, or contract directly with the secured
creditor, and may be able to obtain superpriority under
§364(c)(1) or a security interest under §§364(c)(2), (3), or
§364(d). And of course postpetition creditors can avoid
unnecessary losses simply by paying attention to the status
of their accounts, a protection which, by all appearances,
petitioner neglected here.

On the other side of the ledger, petitioner’s reading would
itself lead to results that seem undesirable as a matter of
policy. In particular, expanding the number of parties who
could use §506(c) would create the possibility of multiple
administrative claimants seeking recovery under the sec-

ing, like a reading that allows creditors themselves to use §506(c), upsets
the Code’s priority scheme by giving administrative claimants who bene-
fit collateral an effective priority over others—allowing, for example, a
Chapter 11 administrative creditor (like petitioner) to obtain payment via
§506(c) while Chapter 7 administrative creditors remain unpaid, despite
§726(b)’s provision that Chapter 7 administrative claims have priority
over Chapter 11 administrative claims. Thus, respondent asserts that a
trustee’s recovery under §506(c) simply goes into the estate to be dis-
tributed according to the Code’s priority provisions. Since this case does
not involve a trustee’s recovery under §506(c), we do not address this
question, or the related question whether the trustee may use the pro-
vision prior to paying the expenses for which reimbursement is sought,
see In re K & L Lakeland, Inc., 128 F. 3d 203, 207, 212 (CA4 1997).
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tion. Each such claim would require inquiry into the ne-
cessity of the services at issue and the degree of benefit
to the secured creditor. Allowing recovery to be sought at
the behest of parties other than the trustee could therefore
impair the ability of the bankruptey court to coordinate pro-
ceedings, as well as the ability of the trustee to manage the
estate. Indeed, if administrative claimants were free to
seek recovery on their own, they could proceed even where
the trustee himself planned to do so. See, e. g., In re Bluff-
ton Castings Corp., 224 B. R. 902, 904 (Bkrtcy. Ct. ND Ind.
1998).> Further, where unencumbered assets were scarce,
creditors might attempt to use §506(c) even though their
claim to have benefited the secured creditor was quite weak.
The possibility of being targeted for such claims by various
administrative claimants could make secured creditors less
willing to provide postpetition financing.

In any event, we do not sit to assess the relative merits
of different approaches to various bankruptcy problems. It
suffices that the natural reading of the text produces the
result we announce. Achieving a better policy outcome—if
what petitioner urges is that—is a task for Congress, not

5We do not address whether a bankruptcy court can allow other in-
terested parties to act in the trustee’s stead in pursuing recovery under
§506(c). Amict American Insurance Association and National Union Fire
Insurance Co. draw our attention to the practice of some courts of allowing
creditors or creditors’ committees a derivative right to bring avoidance
actions when the trustee refuses to do so, even though the applicable
Code provisions, see 11 U. S. C. §§544, 545, 547(b), 548(a), 549(a), mention
only the trustee. See, e. g., In re Gibson Group, Inc., 66 F. 3d 1436, 1438
(CA6 1995). Whatever the validity of that practice, it has no analogous
application here, since petitioner did not ask the trustee to pursue pay-
ment under §506(c) and did not seek permission from the Bankruptcy
Court to take such action in the trustee’s stead. Petitioner asserted an
independent right to use §506(c), which is what we reject today. Cf. In re
Xonics Photochemical, Inc., 841 F. 2d 198, 202-203 (CA7 1988) (holding
that creditor had no right to bring avoidance action independently, but
noting that it might have been able to seek to bring derivative suit).
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the courts. Kawaauhauw v. Geiger, 523 U. S. 57, 64 (1998);
Noland, 517 U. S., at 541-542, n. 3; Wolas, 502 U. S., at 162.

* * *

We have considered the other points urged by petitioner
and find them to be without merit. We conclude that 11
U. S. C. §506(c) does not provide an administrative claimant
an independent right to use the section to seek payment of
its claim. The judgment of the Eighth Circuit is affirmed.

It is so ordered.
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While debtor Stoecker was its president, a now-defunct Illinois company
purchased a plane out of State and moved it to Illinois. Respondent
claims that this purchase was subject to the State’s use tax. When
such tax is unpaid, respondent issues a Notice of Tax Liability to the
taxpayer and may issue a Notice of Penalty Liability against any cor-
porate officer responsible for paying the tax who willfully fails to file
the return or make the payment. By the time respondent discovered
that the tax was unpaid in this case, the company was defunct and
Stoecker was in bankruptcy, with petitioner as his trustee. Respond-
ent filed, inter alia, a Notice of Penalty Liability against Stoecker. The
fact that there was no affirmative proof that he was responsible for or
willfully evaded the payment was not dispositive, for Illinois law shifts
the burden of proof, both on production and persuasion, to the respon-
sible officer once a Notice of Penalty Liability is issued. The Seventh
Circuit ruled for respondent, holding that the burden of proof remained
with petitioner, just as it would have been on Stoecker had the proceed-
ings taken place outside of bankruptey, and finding that petitioner had
not satisfied the burden of persuasion.

Held: When the substantive law creating a tax obligation puts the burden
of proof on a taxpayer, the burden of proof on the tax claim in bank-
ruptey court remains where the substantive law put it (in this case, on
the trustee in bankruptcy). Pp. 20-26.

(@) Creditors’ entitlements in bankruptey arise from the underlying
substantive law creating the debtor’s obligation, subject to any qualify-
ing or contrary Bankruptcy Code provisions. See Butner v. United
States, 440 U. S. 48, 55. The basic federal rule in bankruptcy is that
state law governs the substance of claims. Id., at 57. In this case,
Illinois tax law establishes the estate’s obligation to respondent, placing
the burden of proof on the responsible officer. That burden of proof is
a substantive aspect of such a claim, given its importance to the out-
come of cases. See, e.g., Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U. S. 267, 271. Tax law is no
candidate for exception from the general rule, for the very fact that the
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burden has often been shifted to the taxpayer indicates how critical it is.
Several compelling rationales for this shift—the government’s vital in-
terest in acquiring its revenue, the taxpayer’s readier access to the rele-
vant information, and the importance of encouraging voluntary com-
pliance—are powerful justifications not to be disregarded lightly. The
Bankruptcy Code makes no provision for altering the burden of proof
on a tax claim, and its silence indicates that no change was intended.
Pp. 20-22.

(b) The trustee’s appeals to Code silence are rejected. The state of
pre-Code law does not indicate that the Code is silent because it was
predicated on an alteration of the substantive law of obligations once
a taxpayer enters bankruptcy. And although Vanston Bondholders
Protective Comm. v. Green, 329 U. S. 156, suggested that “allowance”
of claims is a federal matter, that case concerned distribution of assets,
not the validity of claims in the first instance, which, Vanston specifi-
cally states, is to be determined by reference to state law, id., at 161.
Nor is the trustee helped by the reference, in City of New York v. Saper,
336 U. S. 328, 332, to “prov[ing]” government claims in the same manner
as other debts, for that reference was to the procedure by which proof
of claim was submitted, not to the validity of the claim. Finally, the
trustee’s argument that the Code-mandated priority enjoyed by taxing
authorities over other creditors requires a compensating equality of
treatment when it comes to demonstrating validity of claims distorts a
bankruptey court’s legitimate powers and begs the question about the
relevant principle of equality. Pp. 22-26.

179 F. 3d 546, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Robert Radasevich argued the cause for petitioner. With
him on the briefs were Phil C. Neal, David A. Eide, and
John W. Guarisco.

A. Benjamin Goldgar, Assistant Attorney General of Illi-
nois, argued the cause for respondent. With him on the
brief were James E. Ryan, Attorney General, Joel D. Ber-
tocchi, Solicitor General, and James D. Newbold, Assistant
Attorney General.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Waxman, Act-
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g Assistant Attorney General Junghans, Kent L. Jones,
Kenneth L. Greene, and Steven W. Parks.*

JUSTICE SOUTER delivered the opinion of the Court.

The question raised here is who bears the burden of proof
on a tax claim in bankruptcy court when the substantive
law creating the tax obligation puts the burden on the tax-
payer (in this case, the trustee in bankruptcy). We hold
that bankruptcy does not alter the burden imposed by the
substantive law.

I

The issue of state tax liability in question had its genesis
in the purchase of an airplane by Chandler Enterprises, Inc.,
a now-defunct Illinois company. William J. Stoecker, for
whom petitioner Raleigh is the trustee in bankruptecy, was
president of Chandler in 1988, when Chandler entered into a
lease-purchase agreement for the plane, moved it to Illinois,

*Briefs of amict curiae urging affirmance were filed for the Pension
Benefit Guaranty Corporation by James J. Keightley, William G. Beyer,
Israel Goldowitz, Nathaniel Rayle, and Charles G. Cole; for the State of
New Mexico et al. by Patricia A. Madrid, Attorney General of New Mex-
ico, Donald F. Harris, Special Assistant Attorney General, and James L
Shepard, joined by the Attorneys General for their respective States as
follows: Janet Napolitano of Arizona, Bill Lockyer of California, Ken Sal-
azar of Colorado, Richard Blumenthal of Connecticut, M. Jane Brady of
Delaware, Robert A. Butterworth of Florida, Thomas J. Miller of Iowa,
Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Andrew Ket-
terer of Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of
Massachusetts, Jennifer M. Granholm of Michigan, Mike Hatch of Minne-
sota, Jeremiah W. (Jay) Nixon of Missouri, Joseph P. Mazurek of Montana,
Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, John J.
Farmer, Jr., of New Jersey, Heidi Heitkamp of North Dakota, Betty D.
Montgomery of Ohio, Hardy Myers of Oregon, D. Michael Fisher of Penn-
sylvania, Sheldon Whitehouse of Rhode Island, Mark Barnett of South
Dakota, Paul G. Summers of Tennessee, Jan Graham of Utah, William
H. Sorrell of Vermont, Christine O. Gregoire of Washington, and Gay
Woodhouse of Wyoming; and for the Council of State Governments et al.
by Richard Ruda, James I. Crowley, and Steven H. Goldblaitt.
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and ultimately took title under the agreement. See In re
Stoecker, 179 F. 3d 546, 548 (CA7 1999).

According to respondent State Department of Revenue,
the transaction was subject to the Illinois use tax, a sales-tax
substitute imposed on Illinois residents such as Chandler
who buy out of State. If the seller does not remit the tax,
the buyer must, and, when buying a plane, must file a return
and pay the tax within 30 days after the aircraft enters the
State. Ill. Comp. Stat., ch. 35, §105/10 (1999). Chandler
failed to do this.

When the State discovers a failure to file and pay taxes,
its Department of Revenue (the respondent here) determines
the amount of tax due and issues a Notice of Tax Liability
to the taxpayer. §§105/12,120/4. Unless the taxpayer pro-
tests within the time provided, the assessment becomes final,
though still subject to judicial review in the Illinois circuit
court. §§120/4, 12.

Illinois law also provides that any corporate officer “who
has the control, supervision or responsibility of filing returns
and making payment of the amount of any . . . tax . .. who
wilfully fails to file the return or make the payment . . .
shall be personally liable for a penalty equal to the total
amount of tax unpaid by the [corporation].” §735/3-7. The
department determines the amount, and its determination
is “prima facie evidence of a penalty due,” ibid., though a
Notice of Penalty Liability issued under this provision is
open to challenge much like the antecedent Notice of Tax
Liability.

By the time the department discovered the unpaid tax
in this case, Chandler was defunct and Stoecker was in
bankruptcy. The department issued both a Notice of Tax
Liability against Chandler and a Notice of Penalty Liability
against Stoecker. See 179 F. 3d, at 549.

The record evidence about Chandler’s operations is mini-
mal. A person named Pluhar acted as its financial officer.
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There is no evidence directly addressing Stoecker’s role in
the filing of Chandler’s tax returns or the payment of any
taxes, and so no affirmative proof that he either was re-
sponsible for or willfully evaded the payment of the use tax,
see id., at 550. This evidentiary dearth is not necessarily
dispositive, however, due to the provision of Illinois law
shifting the burden of proof, on both production and per-
suasion, to the responsible officer once a Notice of Penalty
Liability is issued, see Branson v. Department of Revenue,
168 T1l. 2d 247, 256-261, 659 N. E. 2d 961, 966-968 (1995).
The Court of Appeals for the Seventh Circuit accordingly
ruled for the Department of Revenue. 179 F. 3d, at 550.

The Court of Appeals thought the trustee may have satis-
fied his burden of production by identifying Pluhar as the
financial officer but, in any event, had not satisfied his burden
of persuasion. Because Stoecker was the president and, as
far as the record showed, he and Pluhar were the only offi-
cers, each would have been involved in Chandler’s tax affairs.
Ibid. While it is true that failure to pay must be willful
(at least grossly negligent) to justify the penalty under Illi-
nois law, see Branson, supra, at 254-255, 659 N. E. 2d, at
965, and true that Chandler had an opinion letter from a
reputable lawyer that no tax was due because of certain de-
tails of the lease-purchase agreement, there was no evidence
that Stoecker ever saw the letter or relied on it, and nothing
else bearing on the issue of willfulness. See 179 F. 3d, at
550-551.

Obviously, the burden of proof was critical to the reso-
lution of the case, which the Department of Revenue won
because the Court of Appeals held that the burden remained
on the trustee, just as it would have been on the taxpayer
had the proceedings taken place outside of bankruptey. The
Courts of Appeals are divided on this point: the Seventh
Circuit joined the Third and Fourth Circuits in leaving the
burden on the taxpayer. See Resyn Corp. v. United States,



20 RALEIGH ». ILLINOIS DEPT. OF REVENUE

Opinion of the Court

851 F. 2d 660, 663 (CA3 1988); In re Landbank Equity Corp.,
973 F. 2d 265, 270-271 (CA4 1992). The Courts of Appeals
for the Fifth, Eighth, Ninth, and Tenth Circuits have come
out the other way. See In re Placid Oil Co., 988 F. 2d 554,
557 (CA5 1993); In re Brown, 82 F. 3d 801, 804-805 (CAS8
1996); In re Macfarlane, 83 F. 3d 1041, 1044-1045 (CA9 1996),
cert. denied, 520 U. S. 1115 (1997); In re Fullmer, 962 F. 2d
1463, 1466 (CA10 1992). We granted certiorari to resolve
the issue, 528 U. S. 1068 (2000), and now affirm.

II

Creditors’ entitlements in bankruptcy arise in the first
instance from the underlying substantive law creating the
debtor’s obligation, subject to any qualifying or contrary
provisions of the Bankruptcy Code. See Butner v. United
States, 440 U. S. 48, 55 (1979); Vanston Bondholders Pro-
tective Comm. v. Green, 329 U. S. 156, 161-162 (1946). The
“pasic federal rule” in bankruptcy is that state law governs
the substance of claims, Butner, supra, at 57, Congress hav-
ing “generally left the determination of property rights in
the assets of a bankrupt’s estate to state law,” 440 U. S., at 54
(footnote omitted). “Unless some federal interest requires a
different result, there is no reason why [the state] interests
should be analyzed differently simply because an interested
party is involved in a bankruptcy proceeding.” Id., at 55.
In this case, the bankruptcy estate’s obligation to the Illi-
nois Department of Revenue is established by that State’s
tax code, which puts the burden of proof on the responsible
officer of the taxpayer, see Branson, supra, at 260-262, 659
N. E. 2d, at 968.

The scope of the obligation is the issue here. Do the
State’s right and the taxpayer’s obligation include the bur-
den of proof? Our cases point to an affirmative answer.
Given its importance to the outcome of cases, we have long
held the burden of proof to be a “substantive” aspect of a
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claim. See, e. g., Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U. S. 267, 271 (1994);
Dick v. New York Life Ins. Co., 359 U.S. 437, 446 (1959);
Garrett v. Moore-McCormack Co., 317 U. S. 239, 249 (1942).
That is, the burden of proof is an essential element of the
claim itself; one who asserts a claim is entitled to the burden
of proof that normally comes with it.

Tax law is no candidate for exception from this general
rule, for the very fact that the burden of proof has often
been placed on the taxpayer indicates how critical the bur-
den rule is, and reflects several compelling rationales: the
vital interest of the government in acquiring its lifeblood,
revenue, see Arkansas v. Farm Credit Servs. of Central
Ark., 520 U. S. 821, 826 (1997); the taxpayer’s readier access
to the relevant information, see United States v. Rexach,
482 F. 2d 10, 16 (CA1), cert. denied, 414 U. S. 1039 (1973);
and the importance of encouraging voluntary compliance
by giving taxpayers incentives to self-report and to keep
adequate records in case of dispute, see United States v.
Bisceglia, 420 U.S. 141, 145 (1975). These are powerful
justifications not to be disregarded lightly.!

Congress of course may do what it likes with entitlements
in bankruptcy, but there is no sign that Congress meant to
alter the burdens of production and persuasion on tax claims.
The Code in several places, to be sure, establishes particular
burdens of proof. See, e.g., 11 U.S. C. §362(g) (relief from
automatic stay), §363(0) (adequate protection for creditors),

1Tt is true that a trustee may have less access to the facts than a tax-
payer with personal knowledge, but the trustee takes custody of the tax-
payer’s records, see 11 U.S. C. §521(4), and may have greater access to
the taxpayer than a creditor. Even if the trustee’s advantage is some-
what less than the original taxpayer’s, the difference hardly overcomes
the compelling justifications for shifting the burden of proof. The gov-
ernment, of course, is in no better position than it ever was, and remains
without access to sources of proof when the taxpayer has not kept suffi-
cient documentation.
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§364(d)(2) (same), §547(g) (avoidability of preferential trans-
fer), §1129(d) (confirmation of plan for purpose of avoiding
taxes). But the Code makes no provision for altering the
burden on a tax claim, and its silence says that no change

was intended.?
II1

The trustee looks for an advantage in the very silence of
the Code, however, first by arguing that actual, historical
practice favored trustees under the Bankruptcy Act of 1898
and various pre-Code revisions up to the current Code’s en-
actment in 1978. He says that courts operating in the days
of the Bankruptcy Act, which was silent on the burden to
prove the validity of claims, almost uniformly placed the
burden on those seeking a share of the bankruptcy estate.
Because the Code generally incorporates pre-Code practice
in the absence of explicit revision, the argument goes, and
because the Code is silent here, we should follow the pre-
Code practice even when this would reverse the burden
imposed outside bankruptcy. This tradition makes sense,
petitioner urges, because in bankruptcy tax authorities are
no longer opposed to the original taxpayer, and the choice
is no longer merely whether the tax claim is paid but
whether other innocent creditors must share the bankruptey
estate with the taxing government.

We, however, find history less availing to the trustee than
he says. While some pre-Code cases put the burden of proof

2The legislative history indicates that the burden of proof on the issue
of establishing claims was left to the Rules of Bankruptcy Procedure.
See S. Rep. No. 95-989, p. 62 (1978); H. R. Rep. No. 95-595, p. 352 (1977).
The Bankruptcy Rules are silent on the burden of proof for claims; while
Federal Rule of Bankruptcy Procedure 3001(f) provides that a proof of
claim (the name for the proper form for filing a claim against a debtor) is
“prima facie evidence of the validity and amount of the claim,” this rule
does not address the burden of proof when a trustee disputes a claim.
The Rules thus provide no additional guidance.
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on taxing authorities,® others put it on the trustee,* and still
others cannot be fathomed.> This state of things is the end
of the argument, for without the weight of solid authority on
the trustee’s side, we cannot treat the Code as predicated
on an alteration of the substantive law of obligations once a
taxpayer enters bankruptey. Cf. United Sav. Assn. of Tex.
v. Timbers of Inwood Forest Associates, Ltd., 484 U. S. 365,
381-382 (1988) (“The at best divided [pre-Code] authority . . .
removes all cause for wonder that the alleged departure
from it should not have been commented upon in the legisla-
tive history”).

The trustee makes a different appeal to Code silence in
pointing to language in Vamston Bondholders Protective
Comm. v. Green, 329 U. S. 156 (1946), suggesting that “allow-
ance” of claims is a federal matter. But “allowance” re-
ferred to the ordering of valid claims when that case was
decided, see id., at 162-163, and Vanston, in fact, concerned

3See, e. g., United States v. Sampsell, 224 F. 2d 721, 722-723 (CA9 1955);
In re Avien, Inc., 390 F. Supp. 1335, 1341-1342 (EDNY 1975), aff’d, 532
F. 2d 273 (CA2 1976); In re Gorgeous Blouse Co., 106 F. Supp. 465 (SDNY
1952); see also In re Highway Comnstr. Co., 105 F. 2d 863, 866 (CA6 1939)
(apparently accepting lower court’s placement of burden of proof on tax
authority).

4See, e. g., In re Uneco, Inc., 532 F. 2d 1204, 1207 (CA8 1976); Paschal
v. Blieden, 127 F. 2d 398, 401-402 (CA8 1942); In re Lang Body Co., 92
F. 2d 338, 341 (CA6 1937), cert. denied sub nom. Hipp v. Boyle, 303 U. S.
637 (1938); United States v. Knox-Powell-Stockton Co., 83 F. 2d 423, 425
(CA9), cert. denied, 299 U. S. 573 (1936). Some of these cases, such as
Paschal and Lang Body Co., appear to confuse the burden of production
(which ceases to be relevant upon presentation of a trustee’s case) with
the burden of persuasion, under tax statutes that shift the entire burden
of proof to the taxpayer. Whatever we make of their reasoning, these
cases do not follow the rule whose pedigree petitioner wishes to establish.

5See, e. g., Fiori v. Rothensies, 99 F. 2d 922 (CA3 1938) (per curiam,)
(discussing prima facie value of tax authority’s claim, but failing to discuss
burden of proof); Dickinson v. Riley, 86 F.2d 385 (CA8 1936) (resolving
claim without reference to burden of proof); In re Clayton Magazines,
Inc., 77 F. 2d 852 (CA2 1935) (same).
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distribution of assets, not the validity of claims in the first
instance, see In re Highland Superstores, Inc., 154 F. 3d 573,
578 (CA6 1998); Fahs v. Martin, 224 F. 2d 387, 394-395 (CA5
1955). The burden of proof rule in question here bears only
on validity, and as to that the Vanston opinion specifically
states that “[wlhat claims of creditors are valid and sub-
sisting obligations . . . is to be determined by reference to
state law.” 329 U. S., at 161 (footnote omitted). Nor is the
trustee helped by City of New York v. Saper, 336 U. S. 328,
332 (1949), which mentions “prov[ing]” government claims
in the same manner as other debts; the reference was to
the procedure by which proof of claim was submitted and
not to the validity of the claim. While it is true that federal
law has generally evolved to impose the same procedural re-
quirements for claim submission on tax authorities as on
other creditors, tbid., nothing in that evolution has touched
the underlying laws on the elements sufficient to prove a
valid state claim.

Finally, the trustee argues that the Code-mandated pri-
ority enjoyed by taxing authorities over other creditors, see
11 U.S. C. §§507(a), 503(b)(1)(B), requires a compensating
equality of treatment when it comes to demonstrating va-
lidity of claims. But we think his argument distorts the
legitimate powers of a bankruptey court and begs the ques-
tion about the relevant principle of equality.

Bankruptcy courts do indeed have some equitable powers
to adjust rights between creditors. See, e. g., §510(c) (equi-
table subordination). That is, within the limits of the Code,
courts may reorder distributions from the bankruptcy es-
tate, in whole or in part, for the sake of treating legitimate
claimants to the estate equitably. But the scope of a bank-
ruptey court’s equitable power must be understood in the
light of the principle of bankruptcy law discussed already,
that the validity of a claim is generally a function of under-
lying substantive law. Bankruptcy courts are not author-
ized in the name of equity to make wholesale substitution
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of underlying law controlling the validity of creditors’ enti-
tlements, but are limited to what the Bankruptcy Code itself
provides. See United States v. Reorganized CF&I Fabrica-
tors of Utah, Inc., 518 U.S. 213, 228-229 (1996); United
States v. Noland, 517 U. S. 535, 543 (1996).

Moreover, even on the assumption that a bankruptey court
were to have a free hand, the case for a rule placing the
burden of proof uniformly on all bankruptcy creditors is not
self-evidently justified by the trustee’s invocation of equality.
Certainly the trustee has not shown that equal treatment
of all bankruptcy creditors in proving debts is more com-
pelling than equal treatment of comparable creditors in and
out of bankruptecy. The latter sort of equality can be pro-
vided by a bankruptcy court as a matter of course, whereas
the trustee’s notion of equality could not be uniformly ob-
served consistently with other bankruptey principles. Con-
sider the case when tax litigation is pending at the time
the taxpayer files for bankruptcy. The tax litigation will
be subject to an automatic stay, but the stay can be lifted by
the bankruptcy court for cause, see 11 U.S. C. §362(d)(1),
which could well include, among other things, a lack of good
faith in attempting to avoid tax proceedings, or in attempt-
ing to favor private creditors who might escape the disad-
vantage of a priority tax claim under the trustee’s proposed
rule. See generally 3 Collier on Bankruptey ¥ 362.07[6][al,
pp. 362-101 to 362-102 (rev. 15th ed. 2000) (noting that bad
faith commencement of case justifies lifting stay); Internal
Revenue Service v. Bacha, 166 B. R. 611, 612 (Bkrtcy. Ct.
Md. 1993) (lifting automatic stay when bankruptey filing was
attempt to avoid tax proceedings). If the bankruptey court
exercises its discretion to lift the stay, the burden of proof
will be on the taxpayer in the pre-existing tax litigation, and
a tax liability determination will be final. See 11 U. S. C.
§505(a)(2)(A). We see no reason that Congress would have
intended the burden of proof (and consequent vindication
of this trustee’s vision of equality) to depend on whether
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tax authorities have initiated proceedings against a debtor
before a bankruptcy filing. Thus, the uncertainty and in-
creased complexity that would be generated by the trustee’s
position is another reason to stick with the simpler rule, that
in the absence of modification expressed in the Bankruptey
Code the burden of proof on a tax claim in bankruptey re-
mains where the substantive tax law puts it.
The judgment of the Court of Appeals is affirmed.

It is so ordered.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-166. Argued February 22, 2000—Decided June 5, 2000

As part of a plea agreement, respondent promised to provide the Inde-
pendent Counsel investigating matters relating to the Whitewater De-
velopment Corporation with information relevant to his investigation.
Subsequently, the Independent Counsel served respondent with a sub-
poena calling for the production of 11 categories of documents before a
grand jury in Little Rock, Arkansas. Respondent appeared before that
jury, invoked his Fifth Amendment privilege against self-incrimination,
and refused to state whether he had the documents. The prosecutor
then produced an order obtained pursuant to 18 U.S.C. §6003(a) di-
recting respondent to respond to the subpoena and granting him im-
munity to the extent allowed by law. Respondent produced 13,120
pages of documents and testified that those were all of the responsive
documents in his control. The Independent Counsel used the docu-
ments’ contents in an investigation that led to this indictment of re-
spondent on tax and fraud charges. The District Court dismissed the
indictment on the ground that the Independent Counsel’s use of the
subpoenaed documents violated 18 U. 8. C. §6002—which provides for
use and derivative-use immunity—because all of the evidence he would
offer against respondent at trial derived either directly or indirectly
from the testimonial aspects of respondent’s immunized act of pro-
ducing the documents. In vacating and remanding, the Court of Ap-
peals directed the District Court to determine the extent and detail
of the Government’s knowledge of respondent’s financial affairs on the
day the subpoena issued. If the Government could not demonstrate
with reasonable particularity a prior awareness that the documents
sought existed and were in respondent’s possession, the indictment was
tainted. Acknowledging that he could not satisfy the reasonable par-
ticularity standard, the Independent Counsel entered into a conditional
plea agreement providing for dismissal of the indictment unless this
Court’s disposition of the case makes it reasonably likely that respond-
ent’s immunity would not pose a significant bar to his prosecution. Be-
cause the agreement also provides for the entry of a guilty plea and a
sentence should this Court reverse, the case is not moot.
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Held: The indictment against respondent must be dismissed. Pp. 34-46.
(@) The Fifth Amendment protects a person from being “compelled
in any criminal case to be a witness against himself.” The word “wit-
ness” limits the relevant category of compelled incriminating communi-
cations to those that are “testimonial.” In addition, a person such as
respondent may be required to produce specific documents containing
incriminating assertions of fact or belief because the creation of those
documents was not “compelled” within the meaning of the privilege.
See Fisher v. United States, 425 U. S. 391. However, the act of produc-
ing subpoenaed documents may have a compelled testimonial aspect.
That act, as well as a custodian’s compelled testimony about whether he
has produced everything demanded, may certainly communicate infor-
mation about the documents’ existence, custody, and authenticity. It is
also well settled that compelled testimony communicating information
that may lead to incriminating evidence is privileged even if the infor-
mation itself is not inculpatory. Pp. 34-38.

(b) Section 6002 is constitutional because the scope of the “use
and derivative-use” immunity it provides is coextensive with the scope
of the constitutional privilege against self-incrimination. Kastigar v.
United States, 406 U.S. 441. When a person is prosecuted for mat-
ters related to immunized testimony, the prosecution has an affirmative
duty to prove that the evidence it proposes to use is derived from a
legitimate source wholly independent of that testimony. Id., at 460.
This ensures that the grant of immunity leaves the witness and the
Government in substantially the same position as if the witness had
claimed his privilege in the grant’s absence. The compelled testimony
relevant here is not to be found in the contents of the documents
produced, but is the testimony inherent in the act of producing those
documents. Pp. 38-40.

(¢) The fact that the Government does not intend to use the act
of production in respondent’s criminal trial leaves open the separate
question whether it has already made “derivative use” of the testi-
monial aspect of that act in obtaining the indictment and preparing
for trial. It clearly has. It is apparent from the subpoena’s text that
the prosecutor needed respondent’s assistance both to identify poten-
tial sources of information and to produce those sources. It is undeni-
able that providing a catalog of existing documents fitting within any
of the 11 broadly worded subpoena categories could provide a prosecu-
tor with a lead to incriminating evidence or a link in the chain of evi-
dence needed to prosecute. Indeed, that is what happened here: The
documents sought by one grand jury to see if respondent had violated
a plea agreement led to the return of an indictment by another grand
jury for offenses apparently unrelated to that agreement. The testimo-
nial aspect of respondent’s act of production was the first step in a chain
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of evidence leading to this prosecution. Thus, the Court cannot accept
the Government’s submission that respondent’s immunity did not pre-
clude its derivative use of the produced documents because its pos-
session of the documents was the fruit only of the simple physical act
of production. In addition, the Government misreads Fisher v. United
States, 425 U. S., at 411, and ignores United States v. Doe, 465 U. S.
605, in arguing that the communicative aspect of respondent’s act of
production is insufficiently testimonial to support a privilege claim
because the existence and possession of ordinary business records is
a “foregone conclusion.” Unlike the circumstances in Fisher, the Gov-
ernment has shown no prior knowledge of either the existence or the
whereabouts of the documents ultimately produced here. In Doe,
the Court found that the act of producing several broad categories of
general business records would involve testimonial self-incrimination.
Pp. 40-46.
167 F. 3d 552, affirmed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
ScALIA, KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined.
THOMAS, J., filed a concurring opinion, in which SCALIA, J., joined, post,
p- 49. REHNQUIST, C. J, filed a dissenting statement, post, p. 49.

Ronald J. Mann argued the cause for the United States.
With him on the briefs were Robert W. Ray, Paul Rosen-
zweig, David G. Barger, and Karl N. Gellert.

Deputy Solicitor General Dreeben argued the cause for
the United States Department of Justice as amicus curiae
urging reversal. With him on the brief were Solicitor Gen-
eral Waxman, Assistant Attorney General Robinson, and
Malcolm L. Stewart.

John W. Nields, Jr., argued the cause for respondent.
With him on the brief was Laura S. Shores.*

JUSTICE STEVENS delivered the opinion of the Court.

The two questions presented concern the scope of a
witness’ protection against compelled self-incrimination:
(1) whether the Fifth Amendment privilege! protects a

*Kllen S. Podgor and Lisa Kemler filed a brief for the National Associa-
tion of Criminal Defense Lawyers as amicus curiae urging affirmance.

1“No person . . . shall be compelled in any criminal case to be a witness
against himself.” U.S. Const., Amdt. 5.
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witness from being compelled to disclose the existence of
incriminating documents that the Government is unable to
describe with reasonable particularity; and (2) if the wit-
ness produces such documents pursuant to a grant of im-
munity, whether 18 U. S. C. §6002 prevents the Government
from using them to prepare criminal charges against him.?

I

This proceeding arises out of the second prosecution of
respondent, Webster Hubbell, commenced by the Inde-
pendent Counsel appointed in August 1994 to investigate
possible violations of federal law relating to the Whitewater
Development Corporation. The first prosecution was termi-
nated pursuant to a plea bargain. In December 1994, re-
spondent pleaded guilty to charges of mail fraud and tax
evasion arising out of his billing practices as a member of
an Arkansas law firm from 1989 to 1992, and was sentenced
to 21 months in prison. In the plea agreement, respondent
promised to provide the Independent Counsel with “full,
complete, accurate, and truthful information” about matters
relating to the Whitewater investigation.

The second prosecution resulted from the Independent
Counsel’s attempt to determine whether respondent had vio-

2Section 6002 provides: “Whenever a witness refuses, on the basis of
his privilege against self-incrimination, to testify or provide other infor-
mation in a proceeding before or ancillary to—

“(1) a court or grand jury of the United States,

“(2) an agency of the United States, or

“(3) either House of Congress, a joint committee of the two Houses, or
a committee or a subcommittee of either House,

“and the person presiding over the proceeding communicates to the wit-
ness an order issued under this title, the witness may not refuse to comply
with the order on the basis of his privilege against self-incrimination; but
no testimony or other information compelled under the order (or any infor-
mation directly or indirectly derived from such testimony or other infor-
mation) may be used against the witness in any criminal case, except a
prosecution for perjury, giving a false statement, or otherwise failing to
comply with the order.”
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lated that promise. In October 1996, while respondent was
incarcerated, the Independent Counsel served him with a
subpoena duces tecum calling for the production of 11 catego-
ries of documents before a grand jury sitting in Little Rock,
Arkansas. See Appendix, infra. On November 19, he ap-
peared before the grand jury and invoked his Fifth Amend-
ment privilege against self-incrimination. In response to
questioning by the prosecutor, respondent initially refused
“to state whether there are documents within my possession,
custody, or control responsive to the Subpoena.” App. 62.
Thereafter, the prosecutor produced an order, which had
previously been obtained from the District Court pursuant
to 18 U. S. C. §6003(a),® directing him to respond to the sub-
poena and granting him immunity “to the extent allowed by
law.”* Respondent then produced 13,120 pages of docu-
ments and records and responded to a series of questions
that established that those were all of the documents in his
custody or control that were responsive to the commands in
the subpoena, with the exception of a few documents he
claimed were shielded by the attorney-client and attorney
work-product privileges.

The contents of the documents produced by respondent
provided the Independent Counsel with the information that
led to this second prosecution. On April 30, 1998, a grand
jury in the District of Columbia returned a 10-count indict-
ment charging respondent with various tax-related crimes
and mail and wire fraud.> The District Court dismissed the

3Section 6003(a) authorizes a district court to issue an order requir-
ing an “individual to give testimony or provide other information which
he refuses to give or provide on the basis of his privilege against self-
incrimination.” The effect of such an order is covered by § 6002, quoted
in n. 2, supra.

4In re Grand Jury Proceedings, No. GJ-96-3 (ED Ark., Nov. 14, 1996),
App. 60-61.

5Several of the counts in the indictment also named three other defend-
ants. Those charges are not relevant because (a) they have been dis-
missed with prejudice, and (b) the Fifth Amendment privilege asserted
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indictment relying, in part, on the ground that the Independ-
ent Counsel’s use of the subpoenaed documents violated
§6002 because all of the evidence he would offer against re-
spondent at trial derived either directly or indirectly from
the testimonial aspects of respondent’s immunized act of pro-
ducing those documents.® 11 F. Supp. 2d 25, 33-37 (DC
1998). Noting that the Independent Counsel had admitted
that he was not investigating tax-related issues when he is-
sued the subpoena, and that he had “ ‘learned about the unre-
ported income and other crimes from studying the records’
contents,”” the District Court characterized the subpoena as
“the quintessential fishing expedition.” Id., at 37.

The Court of Appeals vacated the judgment and remanded
for further proceedings. 167 F. 3d 552 (CADC 1999). The
majority concluded that the District Court had incorrectly
relied on the fact that the Independent Counsel did not have
prior knowledge of the contents of the subpoenaed docu-
ments. The question the District Court should have ad-
dressed was the extent of the Government’s independent
knowledge of the documents’ existence and authenticity, and
of respondent’s possession or control of them. It explained:

“On remand, the district court should hold a hearing in
which it seeks to establish the extent and detail of the
[Glovernment’s knowledge of Hubbell’s financial affairs
(or of the paperwork documenting it) on the day the sub-
poena issued. It is only then that the court will be in
a position to assess the testimonial value of Hubbell’s
response to the subpoena. Should the Independent
Counsel prove capable of demonstrating with reasonable

by respondent would not, in any event, affect the charges against those
other defendants.

5As an independent basis for dismissal, the District Court also con-
cluded that the Independent Counsel had exceeded his jurisdiction under
the Ethics in Government Act of 1978, as amended by the Independent
Counsel Reauthorization Act of 1994, 28 U. S. C. §§591-599. That holding
was reversed by the Court of Appeals and is not at issue here.
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particularity a prior awareness that the exhaustive lit-
any of documents sought in the subpoena existed and
were in Hubbell’s possession, then the wide distance evi-
dently traveled from the subpoena to the substantive
allegations contained in the indictment would be based
upon legitimate intermediate steps. To the extent that
the information conveyed through Hubbell’s compelled
act of production provides the necessary linkage, how-
ever, the indictment deriving therefrom is tainted.”
Id., at 581.

In the opinion of the dissenting judge, the majority failed
to give full effect to the distinction between the contents of
the documents and the limited testimonial significance of the
act of producing them. In his view, as long as the prosecu-
tor could make use of information contained in the docu-
ments or derived therefrom without any reference to the fact
that respondent had produced them in response to a sub-
poena, there would be no improper use of the testimonial
aspect of the immunized act of production. In other words,
the constitutional privilege and the statute conferring use
immunity would only shield the witness from the use of any
information resulting from his subpoena response “beyond
what the prosecutor would receive if the documents ap-
peared in the grand jury room or in his office unsolicited and
unmarked, like manna from heaven.”” Id., at 602.

On remand, the Independent Counsel acknowledged that
he could not satisfy the “reasonable particularity” standard
prescribed by the Court of Appeals and entered into a condi-
tional plea agreement with respondent. In essence, the
agreement provides for the dismissal of the charges unless
this Court’s disposition of the case makes it reasonably likely
that respondent’s “act [of] production immunity” would not

“Over the dissent of four judges, the Court of Appeals denied a sugges-
tion for rehearing en banc. App. to Pet. for Cert. 142a-143a.
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pose a significant bar to his prosecution. App. 106-107.
The case is not moot, however, because the agreement also
provides for the entry of a guilty plea and a sentence that
will not include incarceration if we should reverse and issue
an opinion that is sufficiently favorable to the Government
to satisfy that condition. Ibid. Despite that agreement, we
granted the Independent Counsel’s petition for a writ of cer-
tiorari in order to determine the precise scope of a grant
of immunity with respect to the production of documents
in response to a subpoena. 528 U.S. 926 (1999). We now
affirm.
II

It is useful to preface our analysis of the constitutional
issue with a restatement of certain propositions that are not
in dispute. The term “privilege against self-incrimination”
is not an entirely accurate description of a person’s constitu-
tional protection against being “compelled in any criminal
case to be a witness against himself.”

The word “witness” in the constitutional text limits the
relevant category of compelled incriminating communica-
tions to those that are “testimonial” in character.®? As Jus-
tice Holmes observed, there is a significant difference be-
tween the use of compulsion to extort communications from
a defendant and compelling a person to engage in conduct

8“It is consistent with the history of and the policies underlying the
Self-Incrimination Clause to hold that the privilege may be asserted only
to resist compelled explicit or implicit disclosures of incriminating infor-
mation. Historically, the privilege was intended to prevent the use of
legal compulsion to extract from the accused a sworn communication of
facts which would incriminate him. Such was the process of the ecclesias-
tical courts and the Star Chamber—the inquisitorial method of putting the
accused upon his oath and compelling him to answer questions designed to
uncover uncharged offenses, without evidence from another source. See
Andresen v. Maryland, 427 U. S. 463, 470-471 (1976); 8 Wigmore §2250;
E. Griswold, The Fifth Amendment Today 2-3 (1955).” Doe v. United
States, 487 U. S. 201, 212 (1988).
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that may be incriminating.® Thus, even though the act may
provide incriminating evidence, a criminal suspect may be
compelled to put on a shirt,'° to provide a blood sample!! or
handwriting exemplar,'? or to make a recording of his voice.!®
The act of exhibiting such physical characteristics is not the
same as a sworn communication by a witness that relates
either express or implied assertions of fact or belief. Penn-
sylvania v. Muniz, 496 U. S. 582, 594-598 (1990). Similarly,
the fact that incriminating evidence may be the byproduct
of obedience to a regulatory requirement, such as filing an
income tax return,* maintaining required records,' or re-
porting an accident,'® does not clothe such required conduct
with the testimonial privilege.!”

More relevant to this case is the settled proposition that a
person may be required to produce specific documents even
though they contain incriminating assertions of fact or belief
because the creation of those documents was not “compelled”

9“A question arose as to whether a blouse belonged to the prisoner. A
witness testified that the prisoner put it on and it fitted him. It is ob-
jected that he did this under the same duress that made his statements
inadmissible, and that it should be excluded for the same reasons. But
the prohibition of compelling a man in a criminal court to be witness
against himself is a prohibition of the use of physical or moral compulsion
to extort communications from him, not an exclusion of his body as evi-
dence when it may be material. The objection in principle would forbid
a jury to look at a prisoner and compare his features with a photograph
in proof.” Holt v. United States, 218 U. S. 245, 252-253 (1910).

10 7bid.

11 Schmerber v. California, 384 U. S. 757 (1966).

2 Gilbert v. California, 388 U. S. 263 (1967).

13 United States v. Wade, 388 U. S. 218 (1967).

4 United States v. Sullivan, 274 U. S. 259 (1927).

15 Shapiro v. United States, 335 U. S. 1 (1948).

16 California v. Byers, 402 U. S. 424 (1971).

17“The Court has on several occasions recognized that the Fifth Amend-
ment privilege may not be invoked to resist compliance with a regulatory
regime constructed to effect the State’s public purposes unrelated to the
enforcement of its criminal laws.” Baltimore City Dept. of Social Servs.
v. Bouknight, 493 U. S. 549, 556 (1990).
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within the meaning of the privilege. Our decision in Fisher
v. United States, 425 U. S. 391 (1976), dealt with summonses
issued by the Internal Revenue Service (IRS) seeking work-
ing papers used in the preparation of tax returns. Because
the papers had been voluntarily prepared prior to the issu-
ance of the summonses, they could not be “said to contain
compelled testimonial evidence, either of the taxpayers or
of anyone else.” Accordingly, the taxpayer could not “avoid
compliance with the subpoena merely by asserting that the
item of evidence which he is required to produce contains
incriminating writing, whether his own or that of someone
else.” Id., at 409-410; see also United States v. Doe, 465
U.S. 605 (1984).18 It is clear, therefore, that respondent
Hubbell could not avoid compliance with the subpoena
served on him merely because the demanded documents con-
tained incriminating evidence, whether written by others or
voluntarily prepared by himself.

On the other hand, we have also made it clear that the act
of producing documents in response to a subpoena may have
a compelled testimonial aspect. We have held that “the act
of production” itself may implicitly communicate “statements
of fact.” By “producing documents in compliance with a
subpoena, the witness would admit that the papers existed,
were in his possession or control, and were authentic.”

18“Respondent does not contend that he prepared the documents invol-
untarily or that the subpoena would force him to restate, repeat, or affirm
the truth of their contents. The fact that the records are in respondent’s
possession is irrelevant to the determination of whether the creation of
the records was compelled. We therefore hold that the contents of those
records are not privileged.” United States v. Doe, 465 U. S., at 611-612
(footnote omitted).

19“The issue presented in those cases was whether the act of producing
subpoenaed documents, not itself the making of a statement, might none-
theless have some protected testimonial aspects. The Court concluded
that the act of production could constitute protected testimonial communi-
cation because it might entail implicit statements of fact: by producing
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Moreover, as was true in this case, when the custodian of
documents responds to a subpoena, he may be compelled to
take the witness stand and answer questions designed to de-
termine whether he has produced everything demanded by
the subpoena.? The answers to those questions, as well as
the act of production itself, may certainly communicate infor-
mation about the existence, custody, and authenticity of the
documents. Whether the constitutional privilege protects
the answers to such questions, or protects the act of produc-
tion itself, is a question that is distinet from the question
whether the unprotected contents of the documents them-
selves are incriminating.

Finally, the phrase “in any criminal case” in the text of
the Fifth Amendment might have been read to limit its cov-
erage to compelled testimony that is used against the defend-
ant in the trial itself. It has, however, long been settled that
its protection encompasses compelled statements that lead
to the discovery of incriminating evidence even though the
statements themselves are not incriminating and are not in-
troduced into evidence. Thus, a half century ago we held

documents in compliance with a subpoena, the witness would admit that
the papers existed, were in his possession or control, and were authentic.
United States v. Doe, 465 U. S., at 613, and n. 11; Fisher, 425 U. S., at
409-410; id., at 428, 432 (concurring opinions). See Braswell v. United
States, [487 U.S.,] at 104; [id.,] at 122 (dissenting opinion). Thus, the
Court made clear that the Fifth Amendment privilege against self-
incrimination applies to acts that imply assertions of fact.

“. .. An examination of the Court’s application of these principles in
other cases indicates the Court’s recognition that, in order to be testimo-
nial, an accused’s communication must itself, explicitly or implicitly, relate
a factual assertion or disclose information. Only then is a person com-
pelled to be a ‘witness’ against himself.” Doe v. United States, 487 U. S.,
at 209-210 (footnote omitted).

20See App. 62-70. Thus, for example, after respondent had been duly
sworn by the grand jury foreman, the prosecutor called his attention to
paragraph A of the Subpoena Rider (reproduced in the Appendix, infra, at
46) and asked whether he had produced “all those documents.” App. 65.
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that a trial judge had erroneously rejected a defendant’s
claim of privilege on the ground that his answer to the pend-
ing question would not itself constitute evidence of the
charged offense. As we explained:

“The privilege afforded not only extends to answers that
would in themselves support a conviction under a fed-
eral criminal statute but likewise embraces those which
would furnish a link in the chain of evidence needed to
prosecute the claimant for a federal crime.” Hoffiman
v. United States, 341 U. S. 479, 486 (1951).

Compelled testimony that communicates information that
may “lead to incriminating evidence” is privileged even if
the information itself is not inculpatory. Doe v. United
States, 487 U. S. 201, 208, n. 6 (1988). It is the Fifth Amend-
ment’s protection against the prosecutor’s use of incrimi-
nating information derived directly or indirectly from the
compelled testimony of the respondent that is of primary
relevance in this case.
I11

Acting pursuant to 18 U.S. C. §6002, the District Court
entered an order compelling respondent to produce “any and
all documents” described in the grand jury subpoena and
granting him “immunity to the extent allowed by law.”
App. 60-61. In Kastigar v. United States, 406 U.S. 441
(1972), we upheld the constitutionality of §6002 because
the scope of the “use and derivative-use” immunity that it
provides is coextensive with the scope of the constitutional
privilege against self-incrimination.

The protection against the derivative use of compelled
testimony distinguishes § 6002 from the 1868 statute that had
been held invalid in Counselman v. Hitchcock, 142 U. S. 547
(1892), because it merely provided “use” immunity, as well as
from the more recent federal statutes that broadly provide
“transactional” immunity. In Kastigar the petitioners ar-
gued that, under our reasoning in Counselman, nothing less
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than full transactional immunity from prosecution for any
offense to which compelled testimony relates could suffice
to supplant the privilege. In rejecting that argument, we
stressed the importance of § 6002’s “explicit proscription” of
the use in any criminal case of “ ‘testimony or other informa-
tion compelled under the order (or any information directly
or indirectly derived from such testimony or other informa-
tion).”” 406 U. S., at 453. We particularly emphasized the
critical importance of protection against a future prosecution
“‘based on knowledge and sources of information obtained
from the compelled testimony.’” Id., at 454 (quoting Ull-
mann v. United States, 350 U. S. 422, 437 (1956)).2

We also rejected the petitioners’ argument that
derivative-use immunity under § 6002 would not obviate the
risk that the prosecutor or other law enforcement officials
may use compelled testimony to obtain leads, names of
witnesses, or other information not otherwise available to
support a prosecution. That argument was predicated on
the incorrect assumption that the derivative-use prohibition
would prove impossible to enforce. But given that the stat-
ute contains a “comprehensive safeguard” in the form of a
“sweeping proscription of any use, direct or indirect, of the

21“Our holding is consistent with the conceptual basis of Counselman.
The Counselman statute, as construed by the Court, was plainly deficient
in its failure to prohibit the use against the immunized witness of evidence
derived from his compelled testimony. The Court repeatedly emphasized
this deficiency, noting that the statute:

“i

could not, and would not, prevent the use of his testimony to search out
other testimony to be used in evidence against him or his property, in a
criminal proceeding . ..” 142 U. S., at 564;

“and that it:

“

affords no protection against that use of compelled testimony which con-
sists in gaining therefrom a knowledge of the details of a crime, and of
sources of information which may supply other means of convicting the
witness or party.” 142 U.S., at 586.” Kastigar v. United States, 406
U. S., at 453-454.
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compelled testimony and any information derived there-
from,” we concluded that a person who is prosecuted for
matters related to testimony he gave under a grant of immu-
nity does not have the burden of proving that his testimony
was improperly used. Instead, we held that the statute im-
poses an affirmative duty on the prosecution, not merely to
show that its evidence is not tainted by the prior testimony,
but “to prove that the evidence it proposes to use is derived
from a legitimate source wholly independent of the com-
pelled testimony.” Id., at 460.22 Requiring the prosecution
to shoulder this burden ensures that the grant of immunity
has “le[ft] the witness and the Federal Government in sub-
stantially the same position as if the witness had claimed
his privilege in the absence of a grant of immunity.” Id., at
458-459 (internal quotation marks and footnote omitted).

The “compelled testimony” that is relevant in this case is
not to be found in the contents of the documents produced
in response to the subpoena. It is, rather, the testimony
inherent in the act of producing those documents. The dis-
agreement between the parties focuses entirely on the sig-
nificance of that testimonial aspect.

IV

The Government correctly emphasizes that the testimonial
aspect of a response to a subpoena duces tecum does nothing

22¢A person accorded this immunity under 18 U. S. C. §6002, and sub-

sequently prosecuted, is not dependent for the preservation of his rights
upon the integrity and good faith of the prosecuting authorities. As
stated in Murphy [v. Waterfront Comm’n of N.Y. Harbor, 378 U. S. 52
(1964)1:
“‘Once a defendant demonstrates that he has testified, under a state grant
of immunity, to matters related to the federal prosecution, the federal
authorities have the burden of showing that their evidence is not tainted
by establishing that they had an independent, legitimate source for the
disputed evidence.” [Id.,] at 79 n. 18.

“This burden of proof, which we reaffirm as appropriate, is not limited
to a negation of taint; rather, it imposes on the prosecution the affirmative
duty to prove that the evidence it proposes to use is derived from a legiti-
mate source wholly independent of the compelled testimony.” Id., at 460.
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more than establish the existence, authenticity, and custody
of items that are produced. We assume that the Govern-
ment is also entirely correct in its submission that it would
not have to advert to respondent’s act of production in order
to prove the existence, authenticity, or custody of any docu-
ments that it might offer in evidence at a criminal trial; in-
deed, the Government disclaims any need to introduce any
of the documents produced by respondent into evidence in
order to prove the charges against him. It follows, accord-
ing to the Government, that it has no intention of making
improper “use” of respondent’s compelled testimony.

The question, however, is not whether the response to the
subpoena may be introduced into evidence at his criminal
trial. That would surely be a prohibited “use” of the immu-
nized act of production. See In re Sealed Case, 791 F. 2d
179, 182 (CADC 1986) (Scalia, J.). But the fact that the Gov-
ernment intends no such use of the act of production leaves
open the separate question whether it has already made “de-
rivative use” of the testimonial aspect of that act in obtaining
the indictment against respondent and in preparing its case
for trial. It clearly has.

It is apparent from the text of the subpoena itself that
the prosecutor needed respondent’s assistance both to iden-
tify potential sources of information and to produce those
sources. See Appendix, infra. Given the breadth of the
description of the 11 categories of documents called for by
the subpoena, the collection and production of the materials
demanded was tantamount to answering a series of interrog-
atories asking a witness to disclose the existence and location
of particular documents fitting certain broad descriptions.
The assembly of literally hundreds of pages of material in
response to a request for “any and all documents reflecting,
referring, or relating to any direct or indirect sources of
money or other things of value received by or provided to”
an individual or members of his family during a 3-year pe-
riod, Appendix, infra, at 46-49, is the functional equivalent
of the preparation of an answer to either a detailed written



42 UNITED STATES ». HUBBELL

Opinion of the Court

interrogatory or a series of oral questions at a discovery
deposition. Entirely apart from the contents of the 13,120
pages of materials that respondent produced in this case, it
is undeniable that providing a catalog of existing documents
fitting within any of the 11 broadly worded subpoena cate-
gories could provide a prosecutor with a “lead to incrimi-
nating evidence,” or “a link in the chain of evidence needed
to prosecute.”

Indeed, the record makes it clear that that is what hap-
pened in this case. The documents were produced before a
grand jury sitting in the Eastern District of Arkansas in aid
of the Independent Counsel’s attempt to determine whether
respondent had violated a commitment in his first plea agree-
ment. The use of those sources of information eventually
led to the return of an indictment by a grand jury sitting
in the District of Columbia for offenses that apparently are
unrelated to that plea agreement. What the District Court
characterized as a “fishing expedition” did produce a fish, but
not the one that the Independent Counsel expected to hook.
It is abundantly clear that the testimonial aspect of respond-
ent’s act of producing subpoenaed documents was the first
step in a chain of evidence that led to this prosecution. The
documents did not magically appear in the prosecutor’s office
like “manna from heaven.” They arrived there only after
respondent asserted his constitutional privilege, received a
grant of immunity, and—under the compulsion of the Dis-
trict Court’s order—took the mental and physical steps nec-
essary to provide the prosecutor with an accurate inventory
of the many sources of potentially incriminating evidence
sought by the subpoena. It was only through respondent’s
truthful reply to the subpoena® that the Government re-

#See Stuntz, Self-incrimination and Excuse, 8 Colum. L. Rev. 1227,
1228-1229, 1256-1259, 1277-1279 (1988) (discussing the conceptual link be-
tween truthtelling and the privilege in the document production context);
Alito, Documents and the Privilege Against Self-Incrimination, 48 U. Pitt.
L. Rev. 27, 47 (1986); 8 J. Wigmore, Evidence § 2264, p. 379 (J. McNaugh-
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ceived the incriminating documents of which it made “sub-
stantial use . . . in the investigation that led to the in-
dictment.” Brief for United States 3.

For these reasons, we cannot accept the Government’s
submission that respondent’s immunity did not preclude its
derivative use of the produced documents because its “pos-
session of the documents [was] the fruit only of a simple
physical act—the act of producing the documents.” Id., at
29. It was unquestionably necessary for respondent to
make extensive use of “the contents of his own mind” in
identifying the hundreds of documents responsive to the
requests in the subpoena. See Curcio v. United States, 354
U. S. 118, 128 (1957); Doe v. United States, 487 U. S., at 210.
The assembly of those documents was like telling an in-
quisitor the combination to a wall safe, not like being forced
to surrender the key to a strongbox. Id., at 210, n. 9. The
Government’s anemic view of respondent’s act of production
as a mere physical act that is principally nontestimonial in
character and can be entirely divorced from its “implicit” tes-
timonial aspect so as to constitute a “legitimate, wholly inde-
pendent source” (as required by Kastigar) for the documents
produced simply fails to account for these realities.

In sum, we have no doubt that the constitutional privi-
lege against self-incrimination protects the target of a grand
jury investigation from being compelled to answer ques-
tions designed to elicit information about the existence of
sources of potentially incriminating evidence. That consti-
tutional privilege has the same application to the testimo-
nial aspect of a response to a subpoena seeking discovery of
those sources. Before the District Court, the Government
arguably conceded that respondent’s act of production in
this case had a testimonial aspect that entitled him to re-
spond to the subpoena by asserting his privilege against
self-incrimination. See 167 F. 3d, at 580 (noting District

ton rev. 1961) (describing a subpoena duces tecum as “process relying on
[the witness’] moral responsibility for truthtelling”).
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Court’s finding that “Hubbell’s compelled act of production
required him to make communications as to the existence,
possession, and authenticity of the subpoenaed documents”).
On appeal and again before this Court, however, the Govern-
ment has argued that the communicative aspect of respond-
ent’s act of producing ordinary business records is insuffi-
ciently “testimonial” to support a claim of privilege because
the existence and possession of such records by any business-
man is a “foregone conclusion” under our decision in Fisher
v. United States, 425 U. S., at 411. This argument both mis-
reads Fisher and ignores our subsequent decision in United
States v. Doe, 465 U. S. 605 (1984).

As noted in Part II, supra, Fisher involved summonses
seeking production of working papers prepared by the tax-
payers’ accountants that the IRS knew were in the pos-
session of the taxpayers’ attorneys. 425 U.S., at 394. In
rejecting the taxpayers’ claim that these documents were
protected by the Fifth Amendment privilege, we stated:

“It is doubtful that implicitly admitting the existence
and possession of the papers rises to the level of testi-
mony within the protection of the Fifth Amendment.
The papers belong to the accountant, were prepared by
him, and are the kind usually prepared by an accountant
working on the tax returns of his client. Surely the
Government is in no way relying on the ‘truthtelling’
of the taxpayer to prove the existence of or his access
to the documents. . . . The existence and location of the
papers are a foregone conclusion and the taxpayer adds
little or nothing to the sum total of the Government’s
information by conceding that he in fact has the papers.”
Id., at 411 (emphases added).

Whatever the scope of this “foregone conclusion” rationale,
the facts of this case plainly fall outside of it. While in
Fisher the Government already knew that the documents
were in the attorneys’ possession and could independently
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confirm their existence and authenticity through the account-
ants who created them, here the Government has not shown
that it had any prior knowledge of either the existence or
the whereabouts of the 13,120 pages of documents ultimately
produced by respondent. The Government cannot cure this
deficiency through the overbroad argument that a business-
man such as respondent will always possess general business
and tax records that fall within the broad categories de-
scribed in this subpoena. The Doe subpoenas also sought
several broad categories of general business records, yet we
upheld the District Court’s finding that the act of producing
those records would involve testimonial self-inecrimination.
465 U. S., at 612-614, and n. 13.

Given our conclusion that respondent’s act of production
had a testimonial aspect, at least with respect to the ex-
istence and location of the documents sought by the Gov-
ernment’s subpoena, respondent could not be compelled to
produce those documents without first receiving a grant of
immunity under §6003. As we construed § 6002 in Kastigar,
such immunity is coextensive with the constitutional privi-
lege. Kastigar requires that respondent’s motion to dismiss
the indictment on immunity grounds be granted unless the
Government proves that the evidence it used in obtaining
the indictment and proposed to use at trial was derived from
legitimate sources “wholly independent” of the testimonial
aspect of respondent’s immunized conduct in assembling and
producing the documents described in the subpoena. The
Government, however, does not claim that it could make
such a showing. Rather, it contends that its prosecution of
respondent must be considered proper unless someone—pre-
sumably respondent—shows that “there is some substantial
relation between the compelled testimonial communications
implicit in the act of production (as opposed to the act of
production standing alone) and some aspect of the infor-
mation used in the investigation or the evidence presented
at trial.” Brief for United States 9. We could not accept
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this submission without repudiating the basis for our con-
clusion in Kastigar that the statutory guarantee of use and
derivative-use immunity is as broad as the constitutional
privilege itself. This we are not prepared to do.
Accordingly, the indictment against respondent must be dis-
missed. The judgment of the Court of Appeals is affirmed.

It 1s so ordered.

APPENDIX TO OPINION OF THE COURT

On October 31, 1996, upon application by the Independent
Counsel, a subpoena was issued commanding respondent to
appear and testify before the grand jury of the United States
District Court for the Eastern District of Arkansas on No-
vember 19, 1996, and to bring with him various documents
described in a “Subpoena Rider” as follows:

“A. Any and all documents reflecting, referring, or re-
lating to any direct or indirect sources of money or other
things of value received by or provided to Webster Hubbell,
his wife, or children from January 1, 1993 to the present,
including but not limited to the identity of employers or
clients of legal or any other type of work.

“B. Any and all documents reflecting, referring, or re-
lating to any direct or indirect sources of money of other
things of value received by or provided to Webster Hubbell,
his wife, or children from January 1, 1993 to the present,
including but not limited to billing memoranda, draft state-
ments, bills, final statements, and/or bills for work per-
formed or time billed from January 1, 1993 to the present.

“C. Copies of all bank records of Webster Hubbell, his
wife, or children for all accounts from January 1, 1993 to the
present, including but not limited to all statements, regis-
ters and ledgers, cancelled checks, deposit items, and wire
transfers.

“D. Any and all documents reflecting, referring, or re-
lating to time worked or billed by Webster Hubbell from
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January 1, 1993 to the present, including but not limited to
original time sheets, books, notes, papers, and/or computer
records.

“E. Any and all documents reflecting, referring, or re-
lating to expenses incurred by and/or disbursements of
money by Webster Hubbell during the course of any work
performed or to be performed by Mr. Hubbell from January
1, 1993 to the present.

“F. Any and all documents reflecting, referring, or re-
lating to Webster Hubbell’s schedule of activities, including
but not limited to any and all calendars, day-timers, time
books, appointment books, diaries, records of reverse tele-
phone toll calls, credit card calls, telephone message slips,
logs, other telephone records, minutes, databases, electronic
mail messages, travel records, itineraries, tickets for trans-
portation of any kind, payments, bills, expense backup docu-
mentation, schedules, and/or any other document or database
that would disclose Webster Hubbell’s activities from Janu-
ary 1, 1993 to the present.

“G. Any and all documents reflecting, referring, or re-
lating to any retainer agreements or contracts for employ-
ment of Webster Hubbell, his wife, or his children from Janu-
ary 1, 1993 to the present.

“H. Any and all tax returns and tax return information,
including but not limited to all W-2s, form 1099s, schedules,
draft returns, work papers, and backup documents filed, cre-
ated or held by or on behalf of Webster Hubbell, his wife, his
children, and/or any business in which he, his wife, or his
children holds or has held an interest, for the tax years 1993
to the present.

“I. Any and all documents reflecting, referring, or relat-
ing to work performed or to be performed or on behalf of
the City of Los Angeles, California, the Los Angeles De-
partment of Airports or any other Los Angeles municipal
Governmental entity, Mary Leslie, and/or Alan S. Arkatov,
including but not limited to correspondence, retainer agree-
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ments, contracts, time sheets, appointment calendars, ac-
tivity calendars, diaries, billing statements, billing memo-
randa, telephone records, telephone message slips, telephone
credit card statements, itineraries, tickets for transportation,
payment records, expense receipts, ledgers, check registers,
notes, memoranda, electronic mail, bank deposit items, cash-
ier’s checks, traveler’s checks, wire transfer records and/or
other records of financial transactions.

“J. Any and all documents reflecting, referring, or re-
lating to work performed or to be performed by Webster
Hubbell, his wife, or his children on the recommendation,
counsel or other influence of Mary Leslie and/or Alan S.
Arkatov, including but not limited to correspondence, re-
tainer agreements, contracts, time sheets, appointment cal-
endars, activity calendars, diaries, billing statements, bill-
ing memoranda, telephone records, telephone message slips,
telephone credit card statements, itineraries, tickets for
transportation, payment records, expense receipts, ledgers,
check registers, notes, memoranda, electronic mail, bank
deposit items, cashier’s checks, traveler’s checks, wire trans-
fer records and/or other records of financial transactions.

“K. Any and all documents related to work performed or
to be performed for or on behalf of Lippo Ltd. (formerly
Public Finance (H.K.) Ltd.), the Lippo Group, the Lippo
Bank, Mochtar Riady, James Riady, Stephen Riady, John
Luen Wai Lee, John Huang, Mark W. Grobmyer, C. Joseph
Giroir, Jr., or any affiliate, subsidiary, or corporation owned
or controlled by or related to the aforementioned entities or
individuals, including but not limited to correspondence, re-
tainer agreements, contracts, time sheets, appointment cal-
endars, activity calendars, diaries, billing statements, bill-
ing memoranda, telephone records, telephone message slips,
telephone credit card statements, itineraries, tickets for
transportation, payment records, expense receipts, ledgers,
check registers, notes, memoranda, electronic mail, bank
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deposit items, cashier’s checks, traveler’s checks, wire trans-
fer records and/or other records of financial transactions.”
App. 47-49.

CHIEF JUSTICE REHNQUIST dissents and would reverse
the judgment of the Court of Appeals in part, for the reasons
given by Judge Williams in his dissenting opinion in that
court, 167 F. 3d 552, 597 (CADC 1999).

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
concurring.

Our decision today involves the application of the act-
of-production doctrine, which provides that persons com-
pelled to turn over incriminating papers or other physical
evidence pursuant to a subpoena duces tecum or a sum-
mons may invoke the Fifth Amendment privilege against
self-incrimination as a bar to production only where the
act of producing the evidence would contain “testimonial”
features. See ante, at 34-38. 1 join the opinion of the
Court because it properly applies this doctrine, but I write
separately to note that this doctrine may be inconsistent
with the original meaning of the Fifth Amendment’s Self-
Incrimination Clause. A substantial body of evidence sug-
gests that the Fifth Amendment privilege protects against
the compelled production not just of incriminating testimony,
but of any incriminating evidence. In a future case, I would
be willing to reconsider the scope and meaning of the Self-

Inerimination Clause.
1

The Fifth Amendment provides that “[n]o person . . . shall
be compelled in any criminal case to be a witness against
himself.” The key word at issue in this case is “witness.”
The Court’s opinion, relying on prior cases, essentially de-
fines “witness” as a person who provides testimony, and
thus restricts the Fifth Amendment’s ban to only those com-
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munications “that are ‘testimonial’ in character.” Amnte, at
34. None of this Court’s cases, however, has undertaken an
analysis of the meaning of the term at the time of the found-
ing. A review of that period reveals substantial support for
the view that the term “witness” meant a person who gives
or furnishes evidence, a broader meaning than that which
our case law currently ascribes to the term. If this is so, a
person who responds to a subpoena duces tecum would be
just as much a “witness” as a person who responds to a sub-
poena ad testificandum.!

Dictionaries published around the time of the founding
included definitions of the term “witness” as a person who
gives or furnishes evidence. Legal dictionaries of that pe-
riod defined “witness” as someone who “gives evidence in a
cause.” 2 G. Jacob, A New Law-Dictionary (8th ed. 1762);
2 T. Cunningham, New and Complete Law-Dictionary (2d ed.
1771); T. Potts, A Compendious Law Dictionary 612 (1803);
6 G. Jacob, The Law-Dictionary 450 (T. Tomlins 1st Ameri-
can ed. 1811). And a general dictionary published earlier
in the century similarly defined “witness” as “a giver of evi-
dence.” J. Kersey, A New English Dictionary (1702). The
term “witness” apparently continued to have this meaning
at least until the first edition of Noah Webster’s dictionary,
which defined it as “[tJhat which furnishes evidence or
proof.” An American Dictionary of the English Language
(1828). See also J. Story, Commentaries on the Constitution
of the United States §931 (1833) (using phrases “to give evi-
dence” and “to furnish evidence” in explanation of the Self-
Incrimination Clause). See generally Nagareda, Compul-

!Even if the term “witness” in the Fifth Amendment referred to some-
one who provides testimony, as this Court’s recent cases suggest with-
out historical analysis, it may well be that at the time of the founding
a person who turned over documents would be described as providing
testimony. See Amey v. Long, 9 East. 472, 484, 103 Eng. Rep. 653, 6568
(K. B. 1808) (referring to documents requested by subpoenas duces tecum
as “written . . . testimony”).
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sion “to be a witness” and the Resurrection of Boyd, 74
N. Y. U. L. Rev. 1575, 1608-1609 (1999).2

Such a meaning of “witness” is consistent with, and may
help explain, the history and framing of the Fifth Amend-
ment. The 18th-century common-law privilege against
self-incrimination protected against the compelled pro-
duction of incriminating physical evidence such as papers
and documents. See Morgan, The Privilege against Self-
Incrimination, 34 Minn. L. Rev. 1, 34 (1949); Nagareda,
supra, at 1618-1623. Several 18th-century cases explicitly
recognized such a self-incrimination privilege. See Roe v.
Harvey, 4 Burr. 2484, 2489, 98 Eng. Rep. 302, 305 (K. B.
1769); King v. Purnell, 1 Black. 37, 42, 96 Eng. Rep. 20, 23
(K. B. 1748); King v. Cornelius, 2 Str. 1210, 1211, 93 Eng.
Rep. 1133, 1134 (K. B. 1744); Queen v. Mead, 2 LD. Raym.
927, 92 Eng. Rep. 119 (K. B. 1703); King v. Worsenham, 1
LD. Raym. 705, 91 Eng. Rep. 1370 (K. B. 1701). And this
Court has noted that, for generations before the framing,
“one cardinal rule of the court of chancery [wa]s never to
decree a discovery which might tend to convict the party of
a crime.” Boyd v. United States, 116 U. S. 616, 631 (1886).
See also Counselman v. Hitchcock, 142 U. S. 547, 563-564
(1892) (“It is an ancient principle of the law of evidence, that
a witness shall not be compelled, in any proceeding, to make

2Further, it appears that the phrases “gives evidence” and “furnishes
evidence” were not simply descriptions of the act of providing testimony.
For example, in King v. Purnell, 1 Black. 37, 96 Eng. Rep. 20 (K. B. 1748),
the phrase “furnish evidence” is repeatedly used to refer to the com-
pelled production of books, records, and archives in response to a gov-
ernment request. Id., at 40, 41, 42, 96 Eng. Rep., at 21, 22, 23. See also,
e. g., King v. Cornelius, 2 Str. 1210, 1211, 93 Eng. Rep. 1133, 1134 (K. B.
1744) (compelling discovery of books “is in effect obliging a defendant . . .
to furnish evidence against himself”); 1 T. Cunningham, New and Com-
plete Law-Dictionary (2d ed. 1771) (evidence “signifies generally all proof,
be it testimony of men, records or writings”); 1 G. Jacob, The Law-
Dictionary (T. Tomlins ed. 1797) (defining “evidence” as “[p]roof by testi-
mony of witnesses, on oath; or by writings or records”).
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disclosures or to give testimony which will tend to criminate
him or subject him to fines, penalties or forfeitures”).
Against this common-law backdrop, the privilege against
self-incrimination was enshrined in the Virginia Declara-
tion of Rights in 1776. See Moglen, The Privilege in Brit-
ish North America: The Colonial Period to the Fifth
Amendment, in The Privilege against Self-Incrimination:
Its Origins and Development 133-134 (R. Helmholz et al.
eds. 1997). That document provided that no one may “be
compelled to give evidence against himself.” Virginia Dec-
laration of Rights §8 (1776), in 1 The Bill of Rights: A Docu-
mentary History 235 (B. Schwartz ed. 1971). Following
Virginia’s lead, seven of the other original States included
specific provisions in their Constitutions granting a right
against compulsion “to give evidence” or “to furnish evi-
dence.” See Pennsylvania Declaration of Rights, Art. IX
(1776) (“give”), 1d., at 265; Delaware Declaration of Rights
§15 (1776) (“give”), id., at 278; Maryland Declaration of
Rights, Art. XX (1776) (“give”), id., at 282; North Carolina
Declaration of Rights, Art. VII (1776) (“give”), id., at 287,
Vermont Declaration of Rights, Ch. I, Art. X (1777) (“give”),
id., at 323; Massachusetts Declaration of Rights, Pt. 1, Art.
XII (1780) (“furnish”), id., at 342; New Hampshire Bill of
Rights, Art. XV (1783) (“furnish”), id., at 377. And during
ratification of the Federal Constitution, the four States that
proposed bills of rights put forward draft proposals employ-
ing similar wording for a federal constitutional provision
guaranteeing the right against compelled self-incrimination.
Each of the proposals broadly sought to protect a citizen
from “be[ing] compelled to give evidence against himself.”
Virginia Proposal (June 27, 1788), 2 id., at 841; New York
Proposed Amendments (July 26, 1788), id., at 913; North Car-
olina Proposed Declaration of Rights (Aug. 1, 1788), id., at
967; Rhode Island Proposal (May 29, 1790) (same suggestion
made following the drafting of the Fifth Amendment), in
N. Cogan, The Complete Bill of Rights 327 (1997). See also,
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e. g., The Address and Reasons of Dissent of the Minority
of the Convention of the State of Pennsylvania to Their Con-
stituents (Dec. 13, 1787) (same suggestion), in 2 Schwartz,
supra, at 665, 2 Debates on the Federal Constitution 111
(J. Elliot 2d ed. 1854) (Mr. Holmes, Mass., Jan. 30, 1788)
(objecting that nothing prohibits compelling a person “to
furnish evidence against himself”). Similarly worded pro-
posals to protect against compelling a person “to furnish
evidence” against himself came from prominent voices out-
side the conventions. See The Federal Farmer No. 6 (1787),
in Cogan, supra, at 333; Letter of Brutus, No. 2 (1788), in 1
Schwartz, supra, at 508.

In response to such calls, James Madison penned the Fifth
Amendment. In so doing, Madison substituted the phrase
“to be a witness” for the proposed language “to give evi-
dence” and “to furnish evidence.” But it seems likely that
Madison’s phrasing was synonymous with that of the pro-
posals. The definitions of the word “witness” and the back-
ground history of the privilege against self-incrimination,
both discussed above, support this view. And this may
explain why Madison’s unique phrasing—phrasing that none
of the proposals had suggested—apparently attracted no
attention, much less opposition, in Congress, the state legis-
latures that ratified the Bill of Rights, or anywhere else.
See 3 W. LaFave, J. Israel, & N. King, Criminal Procedure
290-291 (2d ed. 1999). In fact, the only Member of the First
Congress to address self-incrimination during the debates
on the Bill of Rights treated the phrases as synonymous,
restating Madison’s formulation as a ban on forcing one “to
give evidence against himself.” 1 Annals of Cong. 7563-754
(J. Gales ed. 1834) (statement of Rep. Laurance).?

3Representative Laurance was no stranger to the Self-Incrimination
Clause; he was responsible for the limiting phrase “in any criminal case,”
which was added to the Clause without any recorded opposition. See
L. Levy, Origins of the Fifth Amendment, The Right Against Self-
Incrimination 424-427 (1968). In support of this suggestion, Laurance
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In addition, a broad definition of the term “witness”—
one who gives evidence—is consistent with the same term
(albeit in plural form) in the Sixth Amendment’s Compul-
sory Process Clause.* That Clause provides that “[iln all
criminal prosecutions, the accused shall enjoy the right . . .
to have compulsory process for obtaining witnesses in his
favor.” Soon after the adoption of the Bill of Rights, Chief
Justice Marshall had occasion to interpret the Compulsory
Process Clause while presiding over the treason trial of
Aaron Burr. United States v. Burr, 25 F. Cas. 30 (No.
14,692d) (CC Va. 1807). Burr moved for the issuance of
a subpoena duces tecum to obtain from President Jeffer-
son a letter that was said to incriminate Burr. The Govern-
ment objected, arguing that compulsory process under the
Sixth Amendment permits a defendant to secure a sub-

noted that, absent such a restriction, the Fifth Amendment was “a general
declaration, in some degree contrary to laws passed.” 1 Annals of Cong.
753 (J. Gales ed. 1834). Two prominent commentators have suggested
that “laws passed” likely refers to § 15 of the Judiciary Act of 1789 (then
in the process of passage). See Levy, supra, at 425-426; Moglen, The
Privilege in British North America: The Colonial Period to the Fifth
Amendment, in The Privilege against Self-Incrimination: Its Origins and
Development 258, n. 109 (R. Helmholz et al. eds. 1997). Section 15 pro-
vided that federal courts “shall have power in the trial of actions at law . . .
to require the parties to produce books or writings in their possession or
power, which contain evidence pertinent to the issue, in cases and under
circumstances where they might be compelled to produce the same by the
ordinary rules of proceeding in chancery.” Judiciary Act of 1789, 1 Stat.
82. Section 15’s grant of power to compel discovery in civil cases would
have been inconsistent with an unrestricted Self-Incrimination Clause, but
only if the term “witness” in that Clause included persons who provide
such physical evidence as “books” and “writings.” Laurance’s assertion
thus suggests that the Framers believed the Self-Incrimination Clause
offered protection against such compelled production.

4 A broad view of the term “witness” in the compulsory process con-
text dates back at least to the beginning of the 18th century. See Act of
May 31, 1718, ch. 236, §4, 1 Laws of Pennsylvania 112 (J. Bioren ed. 1810)
(speaking of witnesses “be[ing] admitted to [be] depose[d], or give any
manner of evidence” (emphasis added)).
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poena ad testificandum, but not a subpoena duces tecum.
Id., at 34. The Chief Justice dismissed the argument, hold-
ing that the right to compulsory process includes the right
to secure papers—in addition to testimony—material to the
defense. Id., at 34-35. This Court has subsequently ex-
pressed agreement with this view of the Sixth Amendment.
See United States v. Nixon, 418 U.S. 683, 711 (1974). Al-
though none of our opinions has focused upon the precise
language or history of the Compulsory Process Clause, a
narrow definition of the term “witness” as a person who
testifies seems incompatible with Burr’s holding. And if
the term “witnesses” in the Compulsory Process Clause has
an encompassing meaning, this provides reason to believe
that the term “witness” in the Self-Incrimination Clause
has the same broad meaning. Yet this Court’s recent Fifth
Amendment act-of-production cases implicitly rest upon an
assumption that this term has different meanings in ad-
joining provisions of the Bill of Rights.?

II

This Court has not always taken the approach to the Fifth
Amendment that we follow today. The first case interpret-
ing the Self-Incrimination Clause—Boyd v. United States—
was decided, though not explicitly, in accordance with the
understanding that “witness” means one who gives evidence.
In Boyd, this Court unanimously held that the Fifth Amend-
ment protects a defendant against compelled production
of books and papers. 116 U. S., at 634-635; id., at 638—639
(Miller, J., concurring in judgment). And the Court linked
its interpretation of the Fifth Amendment to the common-

5 Accepting the definition of “witness” as one who gives or furnishes
evidence would also be compatible with my previous call for a reconsid-
eration of the phrase “witnesses against him” in the Confrontation Clause
of the Sixth Amendment. See White v. Illinots, 502 U. S. 346, 365 (1992)
(opinion concurring in part and concurring in judgment).
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law understanding of the self-incrimination privilege. Id.,
at 631-632.

But this Court’s decision in Fisher v. United States, 425
U. S. 391 (1976), rejected this understanding, permitting the
Government to force a person to furnish incriminating
physical evidence and protecting only the “testimonial” as-
pects of that transfer. Id., at 408. In so doing, Fisher not
only failed to examine the historical backdrop to the Fifth
Amendment, it also required—as illustrated by extended dis-
cussion in the opinions below in this case—a difficult parsing
of the act of responding to a subpoena duces tecum.

None of the parties in this case has asked us to depart
from Fisher, but in light of the historical evidence that the
Self-Incrimination Clause may have a broader reach than
Fisher holds, I remain open to a reconsideration of that de-
cision and its progeny in a proper case.®

5To hold that the Government may not compel a person to produce in-
criminating evidence (absent an appropriate grant of immunity) does not
necessarily answer the question whether (and, if so, when) the Govern-
ment may secure that same evidence through a search or seizure. The
lawfulness of such actions, however, would be measured by the Fourth
Amendment rather than the Fifth.
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CERTIORARI TO THE SUPREME COURT OF WASHINGTON
No. 99-138. Argued January 12, 2000—Decided June 5, 2000

Washington Rev. Code §26.10.160(3) permits “[a]ny person” to petition for
visitation rights “at any time” and authorizes state superior courts to
grant such rights whenever visitation may serve a child’s best interest.
Petitioners Troxel petitioned for the right to visit their deceased son’s
daughters. Respondent Granville, the girls’ mother, did not oppose all
visitation, but objected to the amount sought by the Troxels. The Su-
perior Court ordered more visitation than Granville desired, and she
appealed. The State Court of Appeals reversed and dismissed the
Troxels’” petition. In affirming, the State Supreme Court held, inter
alia, that §26.10.160(3) unconstitutionally infringes on parents’ funda-
mental right to rear their children. Reasoning that the Federal Consti-
tution permits a State to interfere with this right only to prevent harm
or potential harm to the child, it found that §26.10.160(3) does not re-
quire a threshold showing of harm and sweeps too broadly by permitting
any person to petition at any time with the only requirement being that
the visitation serve the best interest of the child.

Held: The judgment is affirmed.

137 Wash. 2d 1, 969 P. 2d 21, affirmed.

JUSTICE O’CONNOR, joined by THE CHIEF JUSTICE, JUSTICE GINS-
BURG, and JUSTICE BREYER, concluded that §26.10.160(3), as applied
to Granville and her family, violates her due process right to make
decisions concerning the care, custody, and control of her daughters.
Pp. 63-75.

(@) The Fourteenth Amendment’s Due Process Clause has a substan-
tive component that “provides heightened protection against govern-
ment interference with certain fundamental rights and liberty inter-
ests,” Washington v. Glucksberg, 521 U. S. 702, 720, including parents’
fundamental right to make decisions concerning the care, custody, and
control of their children, see, e.g., Stanley v. Illinois, 405 U. S. 645,
651. Pp. 63-66.

(b) Washington’s breathtakingly broad statute effectively permits a
court to disregard and overturn any decision by a fit custodial parent
concerning visitation whenever a third party affected by the decision
files a visitation petition, based solely on the judge’s determination of
the child’s best interest. A parent’s estimation of the child’s best inter-
est is accorded no deference. The State Supreme Court had the oppor-
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tunity, but declined, to give §26.10.160(3) a narrower reading. A combi-
nation of several factors compels the conclusion that §26.10.160(3), as
applied here, exceeded the bounds of the Due Process Clause. First,
the Troxels did not allege, and no court has found, that Granville was
an unfit parent. There is a presumption that fit parents act in their
children’s best interests, Parham v. J. R., 442 U. S. 584, 602; there is
normally no reason for the State to inject itself into the private realm
of the family to further question fit parents’ ability to make the best
decisions regarding their children, see, e. g., Reno v. Flores, 507 U. S.
292, 304. The problem here is not that the Superior Court intervened,
but that when it did so, it gave no special weight to Granville’s determi-
nation of her daughters’ best interests. More importantly, that court
appears to have applied the opposite presumption, favoring grandparent
visitation. In effect, it placed on Granville the burden of disproving
that visitation would be in her daughters’ best interest and thus failed
to provide any protection for her fundamental right. The court also
gave no weight to Granville’s having assented to visitation even before
the filing of the petition or subsequent court intervention. These fac-
tors, when considered with the Superior Court’s slender findings, show
that this case involves nothing more than a simple disagreement be-
tween the court and Granville concerning her children’s best interests,
and that the visitation order was an unconstitutional infringement on
Granville’s right to make decisions regarding the rearing of her chil-
dren. Pp. 67-73.

(c) Because the instant decision rests on §26.10.160(3)’s sweeping
breadth and its application here, there is no need to consider the ques-
tion whether the Due Process Clause requires all nonparental visitation
statutes to include a showing of harm or potential harm to the child as
a condition precedent to granting visitation or to decide the precise
scope of the parental due process right in the visitation context. There
is also no reason to remand this case for further proceedings. The visi-
tation order clearly violated the Constitution, and the parties should not
be forced into additional litigation that would further burden Granville’s
parental right. Pp. 73-75.

JUSTICE SOUTER concluded that the Washington Supreme Court’s
second reason for invalidating its own state statute—that it sweeps too
broadly in authorizing any person at any time to request (and a judge
to award) visitation rights, subject only to the State’s particular best-
interests standard—is consistent with this Court’s prior cases. This
ends the case, and there is no need to decide whether harm is required
or to consider the precise scope of a parent’s right or its necessary pro-
tections. Pp. 75-79.
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JUSTICE THOMAS agreed that this Court’s recognition of a fundamen-
tal right of parents to direct their children’s upbringing resolves this
case, but concluded that strict scrutiny is the appropriate standard of
review to apply to infringements of fundamental rights. Here, the
State lacks a compelling interest in second-guessing a fit parent’s deci-
sion regarding visitation with third parties. P. 80.

(O’CONNOR, J., announced the judgment of the Court and delivered an
opinion, in which REHNQUIST, C. J., and GINSBURG and BREYER, JJ,,
joined. SOUTER, J., post, p. 75, and THOMAS, J., post, p. 80, filed opinions
concurring in the judgment. STEVENS, J., post, p. 80, SCALIA, J., post,
p- 91, and KENNEDY, J., post, p. 93, filed dissenting opinions.

Mark D. Olson argued the cause for petitioners. With
him on the briefs was Eric Schnapper.

Catherine W. Smith argued the cause for respondent.
With her on the brief was Howard M. Goodfriend.*

*Briefs of amici curiae urging reversal were filed for the State of Wash-
ington et al. by Christine O. Gregoire, Attorney General of Washington,
and Mawreen A. Hart, Senior Assistant Attorney General, and by the At-
torneys General for their respective States as follows: Mark Pryor of Ar-
kansas, Bill Lockyer of California, Ken Salazar of Colorado, Earl I. Anzai
of Hawaii, Carla J. Stovall of Kansas, Jeremiah W. (Jay) Nixon of Mis-
souri, Joseph P. Mazurek of Montana, John J. Farmer, Jr., of New Jersey,
Heidi Heitkamp of North Dakota, Betty D. Montgomery of Ohio, and Paul
G. Summers of Tennessee; for AARP et al. by Rochelle Bobroff, Bruce
Vignery, and Michael Schuster; for Grandparents United for Children’s
Rights, Inec., by Judith Sperling Newton and Carol M. Gapen; for the
National Conference of State Legislatures et al. by Richard Ruda and
James I. Crowley; and for the Grandparent Caregiver Law Center of the
Brookdale Center on Aging.

Briefs of amici curiae urging affirmance were filed for the American
Academy of Matrimonial Lawyers by Barbara Ellen Handschu and San-
ford K. Ain; for the American Center for Law and Justice by Jay Alan
Sekulow, Colby May, Vincent McCarthy, and John P. Tuskey; for the
American Civil Liberties Union et al. by Matthew A. Coles, Michael P.
Adams, Catherine Weiss, and Steven R. Shapiro; for the Coalition for the
Restoration of Parental Rights by Karen A. Wyle; for the Institute for
Justice et al. by William H. Mellor, Clint Bolick, and Scott G. Bullock;
for the Center for the Original Intent of the Constitution by Michael P.
Farris; for the Christian Legal Society et al. by Kimberlee Wood Colby,
Gregory S. Baylor, and Carl H. Esbeck; for the Lambda Legal Defense
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JUSTICE O’CONNOR announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE, JUS-
TICE GINSBURG, and JUSTICE BREYER join.

Section 26.10.160(3) of the Revised Code of Washington
permits “[alny person” to petition a superior court for visi-
tation rights “at any time,” and authorizes that court to
grant such visitation rights whenever “visitation may serve
the best interest of the child.” Petitioners Jenifer and
Gary Troxel petitioned a Washington Superior Court for
the right to visit their grandchildren, Isabelle and Natalie
Troxel. Respondent Tommie Granville, the mother of Isa-
belle and Natalie, opposed the petition. The case ultimately
reached the Washington Supreme Court, which held that
§26.10.160(3) unconstitutionally interferes with the funda-
mental right of parents to rear their children.

I

Tommie Granville and Brad Troxel shared a relationship
that ended in June 1991. The two never married, but they
had two daughters, Isabelle and Natalie. Jenifer and Gary
Troxel are Brad’s parents, and thus the paternal grandpar-
ents of Isabelle and Natalie. After Tommie and Brad sepa-
rated in 1991, Brad lived with his parents and regularly
brought his daughters to his parents’ home for weekend visi-
tation. Brad committed suicide in May 1993. Although the
Troxels at first continued to see Isabelle and Natalie on a
regular basis after their son’s death, Tommie Granville in-

and Education Fund et al. by Patricia M. Logue, Ruth E. Harlow, and
Beatrice Dohrn; for the Society of Catholic Social Scientists by Stephen M.
Krason and Richard W. Garnett; and for Debra Hein by Stuart M. Wilder.
Briefs of amici curiae were filed for the Center for Children’s Policy
Practice & Research at the University of Pennsylvania by Barbara Ben-
nett Woodhouse, for the Domestic Violence Project, Inc./Safe House (Mich-
igan) et al. by Anne L. Argiroff and Ann L. Routt; for the National Associ-
ation of Counsel for Children by Robert C. Fellmeth and Joan Hollinger;
and for the Northwest Women’s Law Center et al. by Cathy J. Zavis.
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formed the Troxels in October 1993 that she wished to limit
their visitation with her daughters to one short visit per
month. In re Smith, 137 Wash. 2d 1, 6, 969 P. 2d 21, 23-24
(1998); In re Troxel, 87 Wash. App. 131, 133, 940 P. 2d 698,
698-699 (1997).

In December 1993, the Troxels commenced the present ac-
tion by filing, in the Washington Superior Court for Skagit
County, a petition to obtain visitation rights with Isabelle
and Natalie. The Troxels filed their petition under two
Washington statutes, Wash. Rev. Code §§26.09.240 and
26.10.160(3) (1994). Only the latter statute is at issue in this
case. Section 26.10.160(3) provides: “Any person may peti-
tion the court for visitation rights at any time including, but
not limited to, custody proceedings. The court may order
visitation rights for any person when visitation may serve
the best interest of the child whether or not there has been
any change of circumstances.” At trial, the Troxels re-
quested two weekends of overnight visitation per month and
two weeks of visitation each summer. Granville did not op-
pose visitation altogether, but instead asked the court to
order one day of visitation per month with no overnight stay.
87 Wash. App., at 133-134, 940 P. 2d, at 699. In 1995, the
Superior Court issued an oral ruling and entered a visitation
decree ordering visitation one weekend per month, one week
during the summer, and four hours on both of the petitioning
grandparents’ birthdays. 137 Wash. 2d, at 6, 969 P. 2d, at
23; App. to Pet. for Cert. 76a—78a.

Granville appealed, during which time she married Kelly
Wynn. Before addressing the merits of Granville’s appeal,
the Washington Court of Appeals remanded the case to the
Superior Court for entry of written findings of fact and con-
clusions of law. 137 Wash. 2d, at 6, 969 P. 2d, at 23. On
remand, the Superior Court found that visitation was in
Isabelle’s and Natalie’s best interests:

“The Petitioners [the Troxels] are part of a large, cen-
tral, loving family, all located in this area, and the Peti-
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tioners can provide opportunities for the children in the
areas of cousins and music.

“. .. The court took into consideration all factors regard-
ing the best interest of the children and considered all
the testimony before it. The children would be bene-
fitted from spending quality time with the Petitioners,
provided that that time is balanced with time with the
childrens’ [sic/ nuclear family. The court finds that the
childrens’ /sic/ best interests are served by spending
time with their mother and stepfather’s other six chil-
dren.” App. 70a.

Approximately nine months after the Superior Court en-
tered its order on remand, Granville’s husband formally
adopted Isabelle and Natalie. Id., at 60a—67a.

The Washington Court of Appeals reversed the lower
court’s visitation order and dismissed the Troxels’ petition
for visitation, holding that nonparents lack standing to seek
visitation under §26.10.160(3) unless a custody action is
pending. In the Court of Appeals’ view, that limitation on
nonparental visitation actions was “consistent with the con-
stitutional restrictions on state interference with parents’
fundamental liberty interest in the care, custody, and man-
agement of their children.” 87 Wash. App., at 135, 940 P. 2d,
at 700 (internal quotation marks omitted). Having resolved
the case on the statutory ground, however, the Court of Ap-
peals did not expressly pass on Granville’s constitutional
challenge to the visitation statute. Id., at 138, 940 P. 2d,
at 701.

The Washington Supreme Court granted the Troxels’ peti-
tion for review and, after consolidating their case with two
other visitation cases, affirmed. The court disagreed with
the Court of Appeals’ decision on the statutory issue and
found that the plain language of §26.10.160(3) gave the Trox-
els standing to seek visitation, irrespective of whether a
custody action was pending. 137 Wash. 2d, at 12, 969 P.
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2d, at 26-27. The Washington Supreme Court nevertheless
agreed with the Court of Appeals’ ultimate conclusion that
the Troxels could not obtain visitation of Isabelle and Nata-
lie pursuant to §26.10.160(3). The court rested its decision
on the Federal Constitution, holding that §26.10.160(3) un-
constitutionally infringes on the fundamental right of par-
ents to rear their children. In the court’s view, there were
at least two problems with the nonparental visitation stat-
ute. First, according to the Washington Supreme Court, the
Constitution permits a State to interfere with the right of
parents to rear their children only to prevent harm or poten-
tial harm to a child. Section 26.10.160(3) fails that standard
because it requires no threshold showing of harm. Id., at
15-20, 969 P. 2d, at 28-30. Second, by allowing “‘any per-
son’ to petition for forced visitation of a child at ‘any time’
with the only requirement being that the visitation serve the
best interest of the child,” the Washington visitation statute
sweeps too broadly. Id., at 20, 969 P. 2d, at 30. “It is not
within the province of the state to make significant decisions
concerning the custody of children merely because it could
make a ‘better’ decision.” Ibid., 969 P. 2d, at 31. The
Washington Supreme Court held that “[plarents have a right
to limit visitation of their children with third persons,” and
that between parents and judges, “the parents should be the
ones to choose whether to expose their children to certain
people or ideas.” Id., at 21, 969 P. 2d, at 31. Four justices
dissented from the Washington Supreme Court’s holding on
the constitutionality of the statute. Id., at 23-43, 969 P. 2d,
at 32-42.

We granted certiorari, 527 U.S. 1069 (1999), and now
affirm the judgment.

II

The demographic changes of the past century make it dif-
ficult to speak of an average American family. The composi-
tion of families varies greatly from household to household.
While many children may have two married parents and
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grandparents who visit regularly, many other children are
raised in single-parent households. In 1996, children living
with only one parent accounted for 28 percent of all children
under age 18 in the United States. U.S. Dept. of Com-
merce, Bureau of Census, Current Population Reports, 1997
Population Profile of the United States 27 (1998). Under-
standably, in these single-parent households, persons outside
the nuclear family are called upon with increasing frequency
to assist in the everyday tasks of child rearing. In many
cases, grandparents play an important role. For example,
in 1998, approximately 4 million children—or 5.6 percent of
all children under age 18—Ilived in the household of their
grandparents. U. S. Dept. of Commerce, Bureau of Census,
Current Population Reports, Marital Status and Living Ar-
rangements: March 1998 (Update), p. ¢ (1998).

The nationwide enactment of nonparental visitation stat-
utes is assuredly due, in some part, to the States’ recognition
of these changing realities of the American family. Because
grandparents and other relatives undertake duties of a pa-
rental nature in many households, States have sought to en-
sure the welfare of the children therein by protecting the
relationships those children form with such third parties.
The States’ nonparental visitation statutes are further sup-
ported by a recognition, which varies from State to State,
that children should have the opportunity to benefit from
relationships with statutorily specified persons—for exam-
ple, their grandparents. The extension of statutory rights
in this area to persons other than a child’s parents, however,
comes with an obvious cost. For example, the State’s recog-
nition of an independent third-party interest in a child can
place a substantial burden on the traditional parent-child re-
lationship. Contrary to JUSTICE STEVENS’ accusation, our
description of state nonparental visitation statutes in these
terms, of course, is not meant to suggest that “children are
so much chattel.” Post, at 89 (dissenting opinion). Rather,
our terminology is intended to highlight the fact that these
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statutes can present questions of constitutional import. In
this case, we are presented with just such a question. Spe-
cifically, we are asked to decide whether §26.10.160(3), as
applied to Tommie Granville and her family, violates the Fed-
eral Constitution.

The Fourteenth Amendment provides that no State shall
“deprive any person of life, liberty, or property, without due
process of law.” We have long recognized that the Amend-
ment’s Due Process Clause, like its Fifth Amendment coun-
terpart, “guarantees more than fair process.” Washington
v. Glucksberg, 521 U. S. 702, 719 (1997). The Clause also in-
cludes a substantive component that “provides heightened
protection against government interference with certain fun-
damental rights and liberty interests.” Id., at 720; see also
Reno v. Flores, 507 U. S. 292, 301-302 (1993).

The liberty interest at issue in this case—the interest of
parents in the care, custody, and control of their children—
is perhaps the oldest of the fundamental liberty interests
recognized by this Court. More than 75 years ago, in Meyer
v. Nebraska, 262 U. S. 390, 399, 401 (1923), we held that the
“liberty” protected by the Due Process Clause includes the
right of parents to “establish a home and bring up children”
and “to control the education of their own.” Two years
later, in Pierce v. Society of Sisters, 268 U. S. 510, 534-535
(1925), we again held that the “liberty of parents and guard-
ians” includes the right “to direct the upbringing and educa-
tion of children under their control.” We explained in
Pierce that “[t]he child is not the mere creature of the State;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him
for additional obligations.” Id., at 535. We returned to the
subject in Prince v. Massachusetts, 321 U. S. 158 (1944), and
again confirmed that there is a constitutional dimension to
the right of parents to direct the upbringing of their chil-
dren. “It is cardinal with us that the custody, care and nur-
ture of the child reside first in the parents, whose primary
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function and freedom include preparation for obligations the
state can neither supply nor hinder.” Id., at 166.

In subsequent cases also, we have recognized the funda-
mental right of parents to make decisions concerning the
care, custody, and control of their children. See, e. g., Stan-
ley v. Illinois, 405 U. S. 645, 651 (1972) (“It is plain that the
interest of a parent in the companionship, care, custody, and
management of his or her children ‘comel[s] to this Court with
a momentum for respect lacking when appeal is made to lib-
erties which derive merely from shifting economic arrange-
ments’” (citation omitted)); Wisconsin v. Yoder, 406 U. S. 205,
232 (1972) (“The history and culture of Western civilization
reflect a strong tradition of parental concern for the nurture
and upbringing of their children. This primary role of the
parents in the upbringing of their children is now established
beyond debate as an enduring American tradition”); Quil-
loin v. Walcott, 434 U. S. 246, 255 (1978) (“We have recog-
nized on numerous occasions that the relationship between
parent and child is constitutionally protected”); Parham v.
J. R., 442 U. S. 584, 602 (1979) (“Our jurisprudence histori-
cally has reflected Western civilization concepts of the family
as a unit with broad parental authority over minor children.
Our cases have consistently followed that course”); Santosky
v. Kramer, 455 U. S. 745, 753 (1982) (discussing “[t]he funda-
mental liberty interest of natural parents in the care, cus-
tody, and management of their child”); Glucksberg, supra, at
720 (“In a long line of cases, we have held that, in addition
to the specific freedoms protected by the Bill of Rights, the
‘liberty’ specially protected by the Due Process Clause in-
cludes the righ[t] . . . to direct the education and upbringing
of one’s children” (citing Meyer and Pierce)). In light of this
extensive precedent, it cannot now be doubted that the Due
Process Clause of the Fourteenth Amendment protects the
fundamental right of parents to make decisions concerning
the care, custody, and control of their children.
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Section 26.10.160(3), as applied to Granville and her family
in this case, unconstitutionally infringes on that fundamen-
tal parental right. The Washington nonparental visitation
statute is breathtakingly broad. According to the statute’s
text, “la/ny person may petition the court for visitation
rights at any time,” and the court may grant such visitation
rights whenever “visitation may serve the best interest of
the child.” §26.10.160(3) (emphases added). That language
effectively permits any third party seeking visitation to sub-
ject any decision by a parent concerning visitation of the
parent’s children to state-court review. Once the visitation
petition has been filed in court and the matter is placed be-
fore a judge, a parent’s decision that visitation would not be
in the child’s best interest is accorded no deference. Section
26.10.160(3) contains no requirement that a court accord the
parent’s decision any presumption of validity or any weight
whatsoever. Instead, the Washington statute places the
best-interest determination solely in the hands of the judge.
Should the judge disagree with the parent’s estimation of the
child’s best interests, the judge’s view necessarily prevails.
Thus, in practical effect, in the State of Washington a court
can disregard and overturn any decision by a fit custodial
parent concerning visitation whenever a third party affected
by the decision files a visitation petition, based solely on the
judge’s determination of the child’s best interests. The
Washington Supreme Court had the opportunity to give
§26.10.160(3) a narrower reading, but it declined to do so.
See, e. g., 137 Wash. 2d, at 5, 969 P. 2d, at 23 (“[The statute]
allow[s] any person, at any time, to petition for visitation
without regard to relationship to the child, without regard
to changed circumstances, and without regard to harm”); id.,
at 20, 969 P. 2d, at 30 (“[The statute] allow[s] ‘any person’ to
petition for forced visitation of a child at ‘any time’ with the
only requirement being that the visitation serve the best in-
terest of the child”).
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Turning to the facts of this case, the record reveals that
the Superior Court’s order was based on precisely the type
of mere disagreement we have just described and nothing
more. The Superior Court’s order was not founded on any
special factors that might justify the State’s interference
with Granville’s fundamental right to make decisions con-
cerning the rearing of her two daughters. To be sure, this
case involves a visitation petition filed by grandparents soon
after the death of their son—the father of Isabelle and Nata-
lie—but the combination of several factors here compels our
conclusion that §26.10.160(3), as applied, exceeded the
bounds of the Due Process Clause.

First, the Troxels did not allege, and no court has found,
that Granville was an unfit parent. That aspect of the case
is important, for there is a presumption that fit parents act
in the best interests of their children. As this Court ex-
plained in Parham:

“[Olur constitutional system long ago rejected any no-
tion that a child is the mere creature of the State and,
on the contrary, asserted that parents generally have
the right, coupled with the high duty, to recognize and
prepare [their children] for additional obligations. . . .
The law’s concept of the family rests on a presumption
that parents possess what a child lacks in maturity, ex-
perience, and capacity for judgment required for making
life’s difficult decisions. More important, historically it
has recognized that natural bonds of affection lead par-
ents to act in the best interests of their children.” 442
U. S., at 602 (alteration in original) (internal quotation
marks and citations omitted).

Accordingly, so long as a parent adequately cares for his or
her children (i. e., is fit), there will normally be no reason for
the State to inject itself into the private realm of the family
to further question the ability of that parent to make the
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best decisions concerning the rearing of that parent’s chil-
dren. See, e. g., Flores, 507 U. S., at 304.

The problem here is not that the Washington Superior
Court intervened, but that when it did so, it gave no special
weight at all to Granville’s determination of her daughters’
best interests. More importantly, it appears that the Su-
perior Court applied exactly the opposite presumption. In
reciting its oral ruling after the conclusion of closing
arguments, the Superior Court judge explained:

“The burden is to show that it is in the best interest of
the children to have some visitation and some quality
time with their grandparents. I think in most situa-
tions a commonsensical approach [is that] it is normally
in the best interest of the children to spend quality time
with the grandparent, unless the grandparent, [sic/
there are some issues or problems involved wherein the
grandparents, their lifestyles are going to impact ad-
versely upon the children. That certainly isn’t the
case here from what I can tell.” Verbatim Report of
Proceedings in In re Troxel, No. 93-3-00650-7 (Wash.
Super. Ct., Dec. 14, 19, 1994), p. 213 (hereinafter Verba-
tim Report).

The judge’s comments suggest that he presumed the grand-
parents’ request should be granted unless the children would
be “impactled] adversely.” In effect, the judge placed on
Granville, the fit custodial parent, the burden of disproving
that visitation would be in the best interest of her daughters.
The judge reiterated moments later: “I think [visitation with
the Troxels] would be in the best interest of the children and
I haven’t been shown it is not in [the] best interest of the
children.” Id., at 214.

The decisional framework employed by the Superior Court
directly contravened the traditional presumption that a fit
parent will act in the best interest of his or her child. See
Parham, supra, at 602. In that respect, the court’s pre-
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sumption failed to provide any protection for Granville’s fun-
damental constitutional right to make decisions concerning
the rearing of her own daughters. Cf,, e. g., Cal. Fam. Code
Ann. §3104(e) (West 1994) (rebuttable presumption that
grandparent visitation is not in child’s best interest if par-
ents agree that visitation rights should not be granted); Me.
Rev. Stat. Ann., Tit. 19A, §1803(3) (1998) (court may award
grandparent visitation if in best interest of child and “would
not significantly interfere with any parent-child relationship
or with the parent’s rightful authority over the child”); Minn.
Stat. §257.022(2)(a)(2) (1998) (court may award grandparent
visitation if in best interest of child and “such visitation
would not interfere with the parent-child relationship”); Neb.
Rev. Stat. §43-1802(2) (1998) (court must find “by clear and
convincing evidence” that grandparent visitation “will not
adversely interfere with the parent-child relationship”); R. L.
Gen. Laws §15-5-24.3(a)(2)(v) (Supp. 1999) (grandparent
must rebut, by clear and convincing evidence, presumption
that parent’s decision to refuse grandparent visitation was
reasonable); Utah Code Ann. §30-5-2(2)(e) (1998) (same);
Hoff v. Berg, 595 N. W. 2d 285, 291-292 (N. D. 1999) (holding
North Dakota grandparent visitation statute unconstitu-
tional because State has no “compelling interest in presum-
ing visitation rights of grandparents to an unmarried minor
are in the child’s best interests and forcing parents to accede
to court-ordered grandparental visitation unless the parents
are first able to prove such visitation is not in the best inter-
ests of their minor child”). In an ideal world, parents might
always seek to cultivate the bonds between grandparents
and their grandchildren. Needless to say, however, our
world is far from perfect, and in it the decision whether such
an intergenerational relationship would be beneficial in any
specific case is for the parent to make in the first instance.
And, if a fit parent’s decision of the kind at issue here be-
comes subject to judicial review, the court must accord at
least some special weight to the parent’s own determination.
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Finally, we note that there is no allegation that Granville
ever sought to cut off visitation entirely. Rather, the pres-
ent dispute originated when Granville informed the Troxels
that she would prefer to restrict their visitation with Isa-
belle and Natalie to one short visit per month and special
holidays. See 87 Wash. App., at 133, 940 P. 2d, at 699; Ver-
batim Report 12. In the Superior Court proceedings Gran-
ville did not oppose visitation but instead asked that the du-
ration of any visitation order be shorter than that requested
by the Troxels. While the Troxels requested two weekends
per month and two full weeks in the summer, Granville asked
the Superior Court to order only one day of visitation per
month (with no overnight stay) and participation in the Gran-
ville family’s holiday celebrations. See 87 Wash. App., at
133, 940 P. 2d, at 699; Verbatim Report 9 (“Right off the bat
we’d like to say that our position is that grandparent visita-
tion is in the best interest of the children. It is a matter of
how much and how it is going to be structured”) (opening
statement by Granville’s attorney). The Superior Court
gave no weight to Granville’s having assented to visitation
even before the filing of any visitation petition or subsequent
court intervention. The court instead rejected Granville’s
proposal and settled on a middle ground, ordering one week-
end of visitation per month, one week in the summer, and
time on both of the petitioning grandparents’ birthdays.
See 87 Wash. App., at 133-134, 940 P. 2d, at 699; Verbatim
Report 216-221. Significantly, many other States expressly
provide by statute that courts may not award visitation un-
less a parent has denied (or unreasonably denied) visitation
to the concerned third party. See, e. g, Miss. Code Ann.
§93-16-3(2)(a) (1994) (court must find that “the parent or
custodian of the child unreasonably denied the grandpar-
ent visitation rights with the child”); Ore. Rev. Stat.
§109.121(1)(@)(B) (1997) (court may award visitation if the
“custodian of the child has denied the grandparent reason-
able opportunity to visit the child”); R. I. Gen. Laws §§ 15-5—
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24.3(a)(2)(ii))—(1v) (Supp. 1999) (court must find that parents
prevented grandparent from visiting grandchild and that
“there is no other way the petitioner is able to visit his or
her grandchild without court intervention”).

Considered together with the Superior Court’s reasons for
awarding visitation to the Troxels, the combination of these
factors demonstrates that the visitation order in this case
was an unconstitutional infringement on Granville’s funda-
mental right to make decisions concerning the care, custody,
and control of her two daughters. The Washington Superior
Court failed to accord the determination of Granville, a fit
custodial parent, any material weight. In fact, the Superior
Court made only two formal findings in support of its visita-
tion order. First, the Troxels “are part of a large, central,
loving family, all located in this area, and the [Troxels] can
provide opportunities for the children in the areas of cousins
and music.” App. 70a. Second, “[t]he children would be
benefitted from spending quality time with the [Troxels],
provided that that time is balanced with time with the chil-
drens’ /sic/ nuclear family.” Ibid. These slender findings,
in combination with the court’s announced presumption in
favor of grandparent visitation and its failure to accord sig-
nificant weight to Granville’s already having offered mean-
ingful visitation to the Troxels, show that this case involves
nothing more than a simple disagreement between the Wash-
ington Superior Court and Granville concerning her chil-
dren’s best interests. The Superior Court’s announced rea-
son for ordering one week of visitation in the summer
demonstrates our conclusion well: “I look back on some per-
sonal experiences . ... We always spen[t] as kids a week
with one set of grandparents and another set of grandpar-
ents, [and] it happened to work out in our family that [it]
turned out to be an enjoyable experience. Maybe that can,
in this family, if that is how it works out.” Verbatim Report
220-221. As we have explained, the Due Process Clause
does not permit a State to infringe on the fundamental right
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of parents to make child rearing decisions simply because a
state judge believes a “better” decision could be made. Nei-
ther the Washington nonparental visitation statute gener-
ally—which places no limits on either the persons who may
petition for visitation or the circumstances in which such a
petition may be granted—nor the Superior Court in this
specific case required anything more. Accordingly, we hold
that §26.10.160(3), as applied in this case, is unconstitutional.

Because we rest our decision on the sweeping breadth of
§26.10.160(3) and the application of that broad, unlimited
power in this case, we do not consider the primary consti-
tutional question passed on by the Washington Supreme
Court—whether the Due Process Clause requires all nonpa-
rental visitation statutes to include a showing of harm or
potential harm to the child as a condition precedent to grant-
ing visitation. We do not, and need not, define today the
precise scope of the parental due process right in the visita-
tion context. In this respect, we agree with JUSTICE KEN-
NEDY that the constitutionality of any standard for awarding
visitation turns on the specific manner in which that stand-
ard is applied and that the constitutional protections in this
area are best “elaborated with care.” Post, at 101 (dissent-
ing opinion). Because much state-court adjudication in this
context occurs on a case-by-case basis, we would be hesitant
to hold that specific nonparental visitation statutes violate
the Due Process Clause as a per se matter.* See, e. g., Fair-

*All 50 States have statutes that provide for grandparent visitation in
some form. See Ala. Code §30-3-4.1 (1989); Alaska Stat. Ann. § 25.20.065
(1998); Ariz. Rev. Stat. Ann. §25-409 (1994); Ark. Code Ann. §9-13-103
(1998); Cal. Fam. Code Ann. §3104 (West 1994); Colo. Rev. Stat. §19-1-117
(1999); Conn. Gen. Stat. §46b-59 (1995); Del. Code Ann., Tit. 10, § 1031(7)
(1999); Fla. Stat. § 752.01 (1997); Ga. Code Ann. § 19-7-3 (1991); Haw. Rev.
Stat. §571-46.3 (1999); Idaho Code §32-719 (1999); Ill. Comp. Stat., ch.
750, §5/607 (1998); Ind. Code § 31-17-5-1 (1999); Iowa Code § 598.35 (1999);
Kan. Stat. Ann. §38-129 (1993); Ky. Rev. Stat. Ann. §405.021 (Baldwin
1990); La. Rev. Stat. Ann. §9:344 (West Supp. 2000); La. Civ. Code Ann.,
Art. 136 (West Supp. 2000); Me. Rev. Stat. Ann., Tit. 19A, §1803 (1998);
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banks v. McCarter, 330 Md. 39, 49-50, 622 A. 2d 121, 126-127
(1993) (interpreting best-interest standard in grandparent
visitation statute normally to require court’s consideration
of certain factors); Williams v. Williams, 256 Va. 19, 501
S. E. 2d 417, 418 (1998) (interpreting Virginia nonparental
visitation statute to require finding of harm as condition
precedent to awarding visitation).

JUSTICE STEVENS criticizes our reliance on what he char-
acterizes as merely “a guess” about the Washington courts’
interpretation of §26.10.160(3). Post, at 82 (dissenting opin-
ion). JUSTICE KENNEDY likewise states that “[m]ore spe-
cific guidance should await a case in which a State’s highest
court has considered all of the facts in the course of elaborat-
ing the protection afforded to parents by the laws of the
State and by the Constitution itself.” Post, at 102 (dissent-
ing opinion). We respectfully disagree. There is no need to
hypothesize about how the Washington courts might apply
§26.10.160(3) because the Washington Superior Court did
apply the statute in this very case. Like the Washington
Supreme Court, then, we are presented with an actual visita-
tion order and the reasons why the Superior Court believed

Md. Fam. Law Code Ann. §9-102 (1999); Mass. Gen. Laws §119:39D
(1996); Mich. Comp. Laws Ann. §722.27b (West Supp. 1999); Minn. Stat.
§257.022 (1998); Miss. Code Ann. § 93-16-3 (1994); Mo. Rev. Stat. §452.402
(Supp. 1999); Mont. Code Ann. §40-9-102 (1997); Neb. Rev. Stat. §43-1802
(1998); Nev. Rev. Stat. §125C.050 (Supp. 1999); N. H. Rev. Stat. Ann.
§458:17-d (1992); N. J. Stat. Ann. §9:2-7.1 (West Supp. 1999-2000); N. M.
Stat. Ann. §40-9-2 (1999); N. Y. Dom. Rel. Law §72 (McKinney 1999);
N. C. Gen. Stat. §§50-13.2, 50-13.2A (1999); N. D. Cent. Code § 14-09-05.1
(1997); Ohio Rev. Code Ann. §§3109.051, 3109.11 (Supp. 1999); Okla. Stat.,
Tit. 10, §5 (Supp. 1999); Ore. Rev. Stat. §109.121 (1997); 23 Pa. Cons. Stat.
§§5311-5313 (1991); R. 1. Gen. Laws §§ 15-5-24 to 15-5-24.3 (Supp. 1999);
S. C. Code Ann. §20-7-420(33) (Supp. 1999); S. D. Codified Laws § 25-4-52
(1999); Tenn. Code Ann. §§36-6-306, 36—-6-307 (Supp. 1999); Tex. Fam.
Code Ann. §153.433 (Supp. 2000); Utah Code Ann. §30-5-2 (1998); Vt.
Stat. Ann., Tit. 15, §§1011-1013 (1989); Va. Code Ann. §20-124.2 (1995);
W. Va. Code §§48-2B-1 to 48-2B-7 (1999); Wis. Stat. §§767.245, 830.155
(1993-1994); Wyo. Stat. Ann. §20-7-101 (1999).
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entry of the order was appropriate in this case. Faced with
the Superior Court’s application of §26.10.160(3) to Granville
and her family, the Washington Supreme Court chose not to
give the statute a narrower construction. Rather, that
court gave §26.10.160(3) a literal and expansive interpreta-
tion. As we have explained, that broad construction plainly
encompassed the Superior Court’s application of the statute.
See supra, at 67.

There is thus no reason to remand the case for further
proceedings in the Washington Supreme Court. As Jus-
TICE KENNEDY recognizes, the burden of litigating a domes-
tic relations proceeding can itself be “so disruptive of the
parent-child relationship that the constitutional right of a
custodial parent to make certain basic determinations for the
child’s welfare becomes implicated.” Post, at 101. In this
case, the litigation costs incurred by Granville on her trip
through the Washington court system and to this Court are
without a doubt already substantial. As we have explained,
it is apparent that the entry of the visitation order in this
case violated the Constitution. We should say so now, with-
out forcing the parties into additional litigation that would
further burden Granville’s parental right. We therefore
hold that the application of §26.10.160(3) to Granville and
her family violated her due process right to make decisions
concerning the care, custody, and control of her daughters.

Accordingly, the judgment of the Washington Supreme
Court is affirmed.

It is so ordered.

JUSTICE SOUTER, concurring in the judgment.

I concur in the judgment affirming the decision of the Su-
preme Court of Washington, whose facial invalidation of its
own state statute is consistent with this Court’s prior cases
addressing the substantive interests at stake. I would say
no more. The issues that might well be presented by re-
viewing a decision addressing the specific application of the
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state statute by the trial court, ante, at 68-73, are not before
us and do not call for turning any fresh furrows in the
“treacherous field” of substantive due process. Moore v.
East Cleveland, 431 U. S. 494, 502 (1977) (opinion of Powell,
Jo).

The Supreme Court of Washington invalidated its state
statute based on the text of the statute alone, not its applica-
tion to any particular case.! Its ruling rested on two inde-
pendently sufficient grounds: the failure of the statute to re-
quire harm to the child to justify a disputed visitation order,
In re Smith, 137 Wash. 2d 1, 17, 969 P. 2d 21, 29 (1998), and
the statute’s authorization of “any person” at “any time”
to petition for and to receive visitation rights subject only
to a free-ranging best-interests-of-the-child standard, id., at
20-21, 969 P. 2d, at 30-31. Ante, at 63. 1 see no error in
the second reason, that because the state statute authorizes
any person at any time to request (and a judge to award)
visitation rights, subject only to the State’s particular best-

!The Supreme Court of Washington made its ruling in an action where
three separate cases, including the Troxels’, had been consolidated. In re
Smiath, 137 Wash. 2d 1, 6-7, 969 P. 2d 21, 23-24 (1998). The court also
addressed two statutes, Wash. Rev. Code §26.10.160(3) (Supp. 1996) and
former Wash. Rev. Code §26.09.240 (1994), 137 Wash. 2d, at 7, 969 P. 2d,
at 24, the latter of which is not even at issue in this case. See Brief for
Petitioners 6, n. 9; see also ante, at 61. Its constitutional analysis dis-
cussed only the statutory language and neither mentioned the facts of any
of the three cases nor reviewed the records of their trial court proceedings
below. 137 Wash. 2d, at 13-21, 969 P. 2d, at 27-31. The decision invali-
dated both statutes without addressing their application to particular
facts: “We conclude petitioners have standing but, as written, the statutes
violate the parents’ constitutionally protected interests. These statutes
allow any person, at any time, to petition for visitation without regard to
relationship to the child, without regard to changed circumstances, and
without regard to harm.” Id., at 5, 969 P. 2d, at 23 (emphasis added); see
also id., at 21, 969 P. 2d, at 31 (“RCW 26.10.160(3) and former RCW
26.09.240 impermissibly interfere with a parent’s fundamental interest in
the care, custody and companionship of the child” (citations and internal
quotation marks omitted)).
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interests standard, the state statute sweeps too broadly
and is unconstitutional on its face. Consequently, there is
no need to decide whether harm is required or to consider
the precise scope of the parent’s right or its necessary
protections.

We have long recognized that a parent’s interests in the
nurture, upbringing, companionship, care, and custody of
children are generally protected by the Due Process Clause
of the Fourteenth Amendment. See, e.g., Meyer v. Ne-
braska, 262 U. S. 390, 399, 401 (1923); Pierce v. Society of
Sisters, 268 U. S. 510, 535 (1925); Stanley v. Illinois, 405 U. S.
645, 651 (1972); Wisconsin v. Yoder, 406 U. S. 205, 232 (1972);
Quillotn v. Walcott, 434 U. S. 246, 255 (1978); Parham v.
J. R., 442 U. S. 584, 602 (1979); Santosky v. Kramer, 455 U. S.
745, 753 (1982); Washington v. Glucksberg, 521 U. S. 702, 720
(1997). As we first acknowledged in Meyer, the right of par-
ents to “bring up children,” 262 U. S., at 399, and “to control
the education of their own” is protected by the Constitution,
id., at 401. See also Glucksberg, supra, at 761 (SOUTER, J.,
concurring in judgment).

On the basis of this settled principle, the Supreme Court
of Washington invalidated its statute because it authorized a
contested visitation order at the intrusive behest of any per-
son at any time subject only to a best-interests-of-the-child
standard. In construing the statute, the state court ex-
plained that the “any person” at “any time” language was to
be read literally, 137 Wash. 2d, at 10-11, 969 P. 2d, at 25-27,
and that “[m]ost notably the statut[e] do[es] not require the
petitioner to establish that he or she has a substantial rela-
tionship with the child,” id., at 20-21, 969 P. 2d, at 31. Al-
though the statute speaks of granting visitation rights when-
ever “visitation may serve the best interest of the child,”
Wash. Rev. Code §26.10.160(3) (1994), the state court author-
itatively read this provision as placing hardly any limit on a
court’s discretion to award visitation rights. As the court
understood it, the specific best-interests provision in the
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statute would allow a court to award visitation whenever it
thought it could make a better decision than a child’s parent
had done. See 137 Wash. 2d, at 20, 969 P. 2d, at 31 (“It is not
within the province of the state to make significant decisions
concerning the custody of children merely because it could
make a ‘better’ decision”).? On that basis in part, the Su-
preme Court of Washington invalidated the State’s own stat-
ute: “Parents have a right to limit visitation of their children
with third persons.” Id., at 21, 969 P. 2d, at 31.

Our cases, it is true, have not set out exact metes and
bounds to the protected interest of a parent in the relation-
ship with his child, but Meyer’s repeatedly recognized right
of upbringing would be a sham if it failed to encompass the
right to be free of judicially compelled visitation by “any
party” at “any time” a judge believed he “could make a ‘bet-
ter’ decision”?® than the objecting parent had done. The
strength of a parent’s interest in controlling a child’s associ-
ates is as obvious as the influence of personal associations on
the development of the child’s social and moral character.
Whether for good or for ill, adults not only influence but may
indoctrinate children, and a choice about a child’s social com-
panions is not essentially different from the designation of
the adults who will influence the child in school. Even a
State’s considered judgment about the preferable politi-
cal and religious character of schoolteachers is not entitled

2 As JusTiCE O’CONNOR points out, the best-interests provision “con-
tains no requirement that a court accord the parent’s decision any pre-
sumption of validity or any weight whatsoever. Instead, the Washington
statute places the best-interest determination solely in the hands of the
judge.” Ante, at 67.

3Cf. Chicago v. Morales, 527 U. S. 41, 71 (1999) (BREYER, J., concurring
in part and concurring in judgment) (“The ordinance is unconstitutional,
not because a policeman applied this discretion wisely or poorly in a partic-
ular case, but rather because the policeman enjoys too much discretion
in every case. And if every application of the ordinance represents an
exercise of unlimited discretion, then the ordinance is invalid in all its
applications”).
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to prevail over a parent’s choice of private school. Pierce,
supra, at 535 (“The fundamental theory of liberty upon
which all governments in this Union repose excludes any
general power of the State to standardize its children by
forcing them to accept instruction from public teachers only.
The child is not the mere creature of the State; those who
nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for addi-
tional obligations”). It would be anomalous, then, to subject
a parent to any individual judge’s choice of a child’s associ-
ates from out of the general population merely because the
judge might think himself more enlightened than the child’s
parent.* To say the least (and as the Court implied in
Pierce), parental choice in such matters is not merely a de-
fault rule in the absence of either governmental choice or
the government’s designation of an official with the power to
choose for whatever reason and in whatever circumstances.

Since I do not question the power of a State’s highest court
to construe its domestic statute and to apply a demanding
standard when ruling on its facial constitutionality,” see Chi-
cago v. Morales, 527 U. S. 41, 55, n. 22 (1999) (opinion of STE-
VENS, J.), this for me is the end of the case. I would simply
affirm the decision of the Supreme Court of Washington that
its statute, authorizing courts to grant visitation rights to
any person at any time, is unconstitutional. I therefore
respectfully concur in the judgment.

4The Supreme Court of Washington invalidated the broadly sweeping
statute at issue on similarly limited reasoning: “Some parents and judges
will not care if their child is physically disciplined by a third person; some
parents and judges will not care if a third person teaches the child a reli-
gion inconsistent with the parents’ religion; and some judges and parents
will not care if the child is exposed to or taught racist or sexist beliefs.
But many parents and judges will care, and, between the two, the parents
should be the ones to choose whether to expose their children to certain
people or ideas.” 137 Wash. 2d, at 21, 969 P. 2d, at 31 (citation omitted).

5This is the pivot between JUSTICE KENNEDY’s approach and mine.
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JUSTICE THOMAS, concurring in the judgment.

I write separately to note that neither party has argued
that our substantive due process cases were wrongly decided
and that the original understanding of the Due Process
Clause precludes judicial enforcement of unenumerated
rights under that constitutional provision. As a result, I ex-
press no view on the merits of this matter, and I understand
the plurality as well to leave the resolution of that issue for
another day.*

Consequently, I agree with the plurality that this Court’s
recognition of a fundamental right of parents to direct the
upbringing of their children resolves this case. Our decision
in Pierce v. Society of Sisters, 268 U. S. 510 (1925), holds that
parents have a fundamental constitutional right to rear their
children, including the right to determine who shall educate
and socialize them. The opinions of the plurality, JUSTICE
KENNEDY, and JUSTICE SOUTER recognize such a right, but
curiously none of them articulates the appropriate standard
of review. I would apply strict serutiny to infringements of
fundamental rights. Here, the State of Washington lacks
even a legitimate governmental interest—to say nothing of
a compelling one—in second-guessing a fit parent’s decision
regarding visitation with third parties. On this basis,
I would affirm the judgment below.

JUSTICE STEVENS, dissenting.

The Court today wisely declines to endorse either the
holding or the reasoning of the Supreme Court of Washing-
ton. In my opinion, the Court would have been even wiser
to deny certiorari. Given the problematic character of the
trial court’s decision and the uniqueness of the Washington
statute, there was no pressing need to review a State Su-

*This case also does not involve a challenge based upon the Privileges
and Immunities Clause and thus does not present an opportunity to reeval-
uate the meaning of that Clause. See Saenz v. Roe, 526 U. S. 489, 527-528
(1999) (THOMAS, J., dissenting).
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preme Court decision that merely requires the state legisla-
ture to draft a better statute.

Having decided to address the merits, however, the Court
should begin by recognizing that the State Supreme Court
rendered a federal constitutional judgment holding a state
law invalid on its face. In light of that judgment, I believe
that we should confront the federal questions presented di-
rectly. For the Washington statute is not made facially in-
valid either because it may be invoked by too many hypo-
thetical plaintiffs, or because it leaves open the possibility
that someone may be permitted to sustain a relationship
with a child without having to prove that serious harm to
the child would otherwise result.

I

In response to Tommie Granville’s federal constitutional
challenge, the State Supreme Court broadly held that Wash.
Rev. Code §26.10.160(3) (Supp. 1996) was invalid on its face
under the Federal Constitution.! Despite the nature of this
judgment, JUSTICE O’CONNOR would hold that the Washing-
ton visitation statute violated the Due Process Clause of the
Fourteenth Amendment only as applied. Ante, at 65, 67, 73
(plurality opinion). I agree with JUSTICE SOUTER, ante, at
75-76, and n. 1 (opinion concurring in judgment), that this
approach is untenable.

The task of reviewing a trial court’s application of a state
statute to the particular facts of a case is one that should be
performed in the first instance by the state appellate courts.
In this case, because of their views of the Federal Constitu-
tion, the Washington state appeals courts have yet to decide
whether the trial court’s findings were adequate under the

1The State Supreme Court held that, “as written, the statutes violate
the parents’ constitutionally protected interests.” In re Smith, 137 Wash.
2d 1, 5, 969 P. 2d 21, 23 (1998).
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statute.? Any as-applied critique of the trial court’s judg-
ment that this Court might offer could only be based upon a
guess about the state courts’ application of that State’s stat-
ute, and an independent assessment of the facts in this
case—both judgments that we are ill-suited and ill-advised
to make.?

2 As the dissenting judge on the state appeals court noted, “[t]he trial
court here was not presented with any guidance as to the proper test to
be applied in a case such as this.” In re Troxel, 87 Wash. App. 131, 143,
940 P. 2d 698, 703 (1997) (opinion of Ellington, J.). While disagreeing with
the appeals court majority’s conclusion that the state statute was constitu-
tionally infirm, Judge Ellington recognized that despite this disagreement,
the appropriate result would not be simply to affirm. Rather, because
there had been no definitive guidance as to the proper construction of the
statute, “[t]he findings necessary to order visitation over the objections
of a parent are thus not in the record, and I would remand for further
proceedings.”  Ibid.

3 Unlike JUSTICE O’CONNOR, ante, at 69-70, I find no suggestion in the
trial court’s decision in this case that the court was applying any presump-
tions at all in its analysis, much less one in favor of the grandparents.
The first excerpt JUSTICE O’CONNOR quotes from the trial court’s ruling,
ante, at 69, says nothing one way or another about who bears the burden
under the statute of demonstrating “best interests.” There is certainly
no indication of a presumption against the parents’ judgment, only a
“‘commonsensical’” estimation that, usually but not always, visiting with
grandparents can be good for children. Ibid. The second quotation, “‘I
think [visitation] would be in the best interest of the children and I haven’t
been shown it is not in [the] best interest of the children,”” ibid., sounds
as though the judge has simply concluded, based on the evidence before
him, that visitation in this case would be in the best interests of both
girls. Verbatim Report of Proceedings in In re Troxel, No. 93-3-00650-7
(Wash. Super. Ct., Dec. 14, 1994), p. 214. These statements do not pro-
vide us with a definitive assessment of the law the court applied regarding
a “presumption” either way. Indeed, a different impression is conveyed
by the judge’s very next comment: “That has to be balanced, of course,
with Mr. and Mrs. Wynn [a.k.a. Tommie Granville], who are trying to
put together a family that includes eight children, . . . trying to get all
those children together at the same time and put together some sort of
functional unit wherein the children can be raised as brothers and sisters
and spend lots of quality time together.” Ibid. The judge then went on
to reject the Troxels’ efforts to attain the same level of visitation that
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While I thus agree with JUSTICE SOUTER in this respect,
I do not agree with his conclusion that the State Supreme
Court made a definitive construction of the visitation statute
that necessitates the constitutional conclusion he would
draw.* As I read the State Supreme Court’s opinion, In re
Smith, 137 Wash. 2d 1, 19-20, 969 P. 2d 21, 30-31 (1998), its
interpretation of the Federal Constitution made it unneces-
sary to adopt a definitive construction of the statutory text,
or, critically, to decide whether the statute had been cor-
rectly applied in this case. In particular, the state court
gave no content to the phrase, “best interest of the child,”
Wash. Rev. Code §26.10.160(3) (Supp. 1996)—content that
might well be gleaned from that State’s own statutes or deci-
sional law employing the same phrase in different contexts,

their son, the girls’ biological father, would have had, had he been alive.
“[TThe fact that Mr. Troxel is deceased and he was the natural parent and
as much as the grandparents would maybe like to step into the shoes of
Brad, under our law that is not what we can do. The grandparents cannot
step into the shoes of a deceased parent, per say [sic/, as far as whole
gamut of visitation rights are concerned.” Id., at 215. Rather, as the
judge put it, “I understand your desire to do that as loving grandparents.
Unfortunately that would impact too dramatically on the children and
their ability to be integrated into the nuclear unit with the mother.” Id.,
at 222-223.

However one understands the trial court’s decision—and my point is
merely to demonstrate that it is surely open to interpretation—its validity
under the state statute as written is a judgment for the state appellate
courts to make in the first instance.

4JUSTICE SOUTER would conclude from the state court’s statement that
the statute “doles] not require the petitioner to establish that he or she
has a substantial relationship with the child,” 137 Wash. 2d, at 21, 969
P. 2d, at 31, that the state court has “authoritatively read [the ‘best inter-
ests’] provision as placing hardly any limit on a court’s discretion to award
visitation rights,” ante, at 77 (opinion concurring in judgment). Apart
from the question whether one can deem this description of the statute an
“authoritative” construction, it seems to me exceedingly unlikely that the
state court held the statute unconstitutional because it believed that the
“best interests” standard imposes “hardly any limit” on courts’ discretion.
See n. 5, infra.
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and from the myriad other state statutes and court decisions
at least nominally applying the same standard.” Thus,
I believe that JUSTICE SOUTER’s conclusion that the statute
unconstitutionally imbues state trial court judges with “‘too
much discretion in every case,’”” ante, at 78, n. 3 (opinion
concurring in judgment) (quoting Chicago v. Morales, 527
U.S. 41, 71 (1999) (BREYER, J., concurring)), is premature.

We are thus presented with the unconstrued terms of a
state statute and a State Supreme Court opinion that, in my
view, significantly misstates the effect of the Federal Consti-
tution upon any construction of that statute. Given that
posture, I believe the Court should identify and correct the
two flaws in the reasoning of the state court’s majority opin-

5The phrase “best interests of the child” appears in no less than 10
current Washington state statutory provisions governing determinations
from guardianship to termination to custody to adoption. See, e. g., Wash.
Rev. Code §26.09.240(6) (Supp. 1996) (amended version of visitation stat-
ute enumerating eight factors courts may consider in evaluating a child’s
best interests); §26.09.002 (in cases of parental separation or divorce “best
interests of the child are served by a parenting arrangement that best
maintains a child’s emotional growth, health and stability, and physical
care”; “best interest of the child is ordinarily served when the existing
pattern of interaction between a parent and child is altered only to the
extent necessitated by the changed relationship of the parents or as re-
quired to protect the child from physical, mental, or emotional harm”);
§26.10.100 (“The court shall determine custody in accordance with the
best interests of the child”). Indeed, the Washington state courts have
invoked the standard on numerous occasions in applying these statutory
provisions—just as if the phrase had quite specific and apparent meaning.
See, e. g., In re McDoyle, 122 Wash. 2d 604, 859 P. 2d 1239 (1993) (uphold-
ing trial court “best interest” assessment in custody dispute); McDanziels
v. Carlson, 108 Wash. 2d 299, 310, 738 P. 2d 254, 261 (1987) (elucidating
“best interests” standard in paternity suit context). More broadly, a
search of current state custody and visitation laws reveals fully 698 sepa-
rate references to the “best interest of the child” standard, a number that,
at a minimum, should give the Court some pause before it upholds a deci-
sion implying that those words, on their face, may be too boundless to pass
muster under the Federal Constitution.
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ion, and remand for further review of the trial court’s dispo-
sition of this specific case.
II

In my view, the State Supreme Court erred in its federal
constitutional analysis because neither the provision grant-
ing “any person” the right to petition the court for visitation,
137 Wash. 2d, at 20, 969 P. 2d, at 30, nor the absence of a
provision requiring a “threshold . . . finding of harm to the
child,” ibid., provides a sufficient basis for holding that the
statute is invalid in all its applications. I believe that a fa-
cial challenge should fail whenever a statute has “a ‘plainly
legitimate sweep,”” Washington v. Glucksberg, 521 U. S. 702,
739-740, and n. 7 (1997) (STEVENS, J., concurring in judg-
ment).® Under the Washington statute, there are plainly
any number of cases—indeed, one suspects, the most com-
mon to arise—in which the “person” among “any” seeking
visitation is a once-custodial caregiver, an intimate relation,
or even a genetic parent. Even the Court would seem to
agree that in many circumstances, it would be constitution-
ally permissible for a court to award some visitation of a
child to a parent or previous caregiver in cases of parental
separation or divorce, cases of disputed custody, cases involv-
ing temporary foster care or guardianship, and so forth. As
the statute plainly sweeps in a great deal of the permissible,
the State Supreme Court majority incorrectly concluded that
a statute authorizing “any person” to file a petition seeking
visitation privileges would invariably run afoul of the Four-
teenth Amendment.

The second key aspect of the Washington Supreme Court’s
holding—that the Federal Constitution requires a showing
of actual or potential “harm” to the child before a court may

5Tt necessarily follows that under the far more stringent demands sug-
gested by the majority in United States v. Salerno, 481 U.S. 739, 745
(1987) (plaintiff seeking facial invalidation “must establish that no set of
circumstances exists under which the Act would be valid”), respondent’s
facial challenge must fail.
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order visitation continued over a parent’s objections—finds
no support in this Court’s case law. While, as the Court
recognizes, the Federal Constitution certainly protects the
parent-child relationship from arbitrary impairment by the
State, see infra this page and 87-88, we have never held that
the parent’s liberty interest in this relationship is so inflexi-
ble as to establish a rigid constitutional shield, protecting
every arbitrary parental decision from any challenge absent
a threshold finding of harm.” The presumption that paren-
tal decisions generally serve the best interests of their chil-
dren is sound, and clearly in the normal case the parent’s
interest is paramount. But even a fit parent is capable of
treating a child like a mere possession.

Cases like this do not present a bipolar struggle between
the parents and the State over who has final authority to
determine what is in a child’s best interests. There is at a
minimum a third individual, whose interests are implicated
in every case to which the statute applies—the child.

It has become standard practice in our substantive due
process jurisprudence to begin our analysis with an identifi-
cation of the “fundamental” liberty interests implicated by
the challenged state action. See, e. g., ante, at 65—-66 (opin-
ion of O’CONNOR, J.); Washington v. Glucksberg, 521 U. S.
702 (1997); Planned Parenthood of Southeastern Pa. V.
Casey, 505 U. S. 833 (1992). My colleagues are of course cor-
rect to recognize that the right of a parent to maintain a
relationship with his or her child is among the interests in-

"The suggestion by JUSTICE THOMAS that this case may be resolved
solely with reference to our decision in Pierce v. Society of Sisters, 268
U. 8. 510, 535 (1925), is unpersuasive. Pierce involved a parent’s choice
whether to send a child to public or private school. While that case is a
source of broad language about the scope of parents’ due process rights
with respect to their children, the constitutional principles and interests
involved in the schooling context do not necessarily have parallel implica-
tions in this family law visitation context, in which multiple overlapping
and competing prerogatives of various plausibly interested parties are at
stake.
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cluded most often in the constellation of liberties protected
through the Fourteenth Amendment. Ante, at 65—-66 (opin-
ion of O’CONNOR, J.). Our cases leave no doubt that parents
have a fundamental liberty interest in caring for and guiding
their children, and a corresponding privacy interest—absent
exceptional circumstances—in doing so without the undue
interference of strangers to them and to their child. More-
over, and critical in this case, our cases applying this princi-
ple have explained that with this constitutional liberty comes
a presumption (albeit a rebuttable one) that “natural bonds
of affection lead parents to act in the best interests of their
children.” Parham v. J. R., 442 U. S. 584, 602 (1979); see
also Casey, 505 U. S., at 895; Santosky v. Kramer, 455 U. S.
745, 759 (1982) (State may not presume, at factfinding stage
of parental rights termination proceeding, that interests of
parent and child diverge); see also ante, at 68—69 (opinion of
O’CONNOR, J.).

Despite this Court’s repeated recognition of these signifi-
cant parental liberty interests, these interests have never
been seen to be without limits. In Lehr v. Robertson, 463
U. S. 248 (1983), for example, this Court held that a putative
biological father who had never established an actual rela-
tionship with his child did not have a constitutional right to
notice of his child’s adoption by the man who had married
the child’s mother. As this Court had recognized in an ear-
lier case, a parent’s liberty interests “‘do not spring full-
blown from the biological connection between parent and
child. They require relationships more enduring.”” Id., at
260 (quoting Caban v. Mohammed, 441 U. S. 380, 397 (1979)).

Conversely, in Michael H. v. Gerald D., 491 U.S. 110
(1989), this Court concluded that despite both biological par-
enthood and an established relationship with a young child,
a father’s due process liberty interest in maintaining some
connection with that child was not sufficiently powerful to
overcome a state statutory presumption that the husband of
the child’s mother was the child’s parent. As a result of the
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presumption, the biological father could be denied even visi-
tation with the child because, as a matter of state law, he
was not a “parent.” A plurality of this Court there recog-
nized that the parental liberty interest was a function, not
simply of “isolated factors” such as biology and intimate
connection, but of the broader and apparently independent
interest in family. See, e. g., id., at 123; see also Lehr, 463
U. S, at 261; Smith v. Organization of Foster Families For
Equality & Reform, 431 U. S. 816, 842-847 (1977); Moore v.
East Cleveland, 431 U. S. 494, 498-504 (1977).

A parent’s rights with respect to her child have thus never
been regarded as absolute, but rather are limited by the ex-
istence of an actual, developed relationship with a child, and
are tied to the presence or absence of some embodiment of
family. These limitations have arisen, not simply out of the
definition of parenthood itself, but because of this Court’s
assumption that a parent’s interests in a child must be bal-
anced against the State’s long-recognized interests as parens
patriae, see, e.g., Reno v. Flores, 507 U.S. 292, 303-304
(1993); Santosky v. Kramer, 455 U. S., at 766; Parham, 442
U.S., at 605; Prince v. Massachusetts, 321 U.S. 158, 166
(1944), and, critically, the child’s own complementary interest
in preserving relationships that serve her welfare and pro-
tection, Santosky, 455 U. S., at 760.

While this Court has not yet had occasion to elucidate the
nature of a child’s liberty interests in preserving established
familial or family-like bonds, 491 U. S., at 130 (reserving the
question), it seems to me extremely likely that, to the extent
parents and families have fundamental liberty interests in
preserving such intimate relationships, so, too, do children
have these interests, and so, too, must their interests be bal-
anced in the equation.® At a minimum, our prior cases rec-

8This Court has on numerous occasions acknowledged that children are
in many circumstances possessed of constitutionally protected rights and
liberties. See Parham v. J. R., 442 U. S. 584, 600 (1979) (liberty inter-
est in avoiding involuntary confinement); Planned Parenthood of Central
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ognizing that children are, generally speaking, constitution-
ally protected actors require that this Court reject any
suggestion that when it comes to parental rights, children
are so much chattel. See ante, at 64—65 (opinion of O’CON-
NOR, J.) (describing States’ recognition of “an independent
third-party interest in a child”). The constitutional protec-
tion against arbitrary state interference with parental rights
should not be extended to prevent the States from protecting
children against the arbitrary exercise of parental authority
that is not in fact motivated by an interest in the welfare of
the child.?

This is not, of course, to suggest that a child’s liberty inter-
est in maintaining contact with a particular individual is to
be treated invariably as on a par with that child’s parents’
contrary interests. Because our substantive due process
case law includes a strong presumption that a parent will act

Mo. v. Danforth, 428 U. S. 52, 74 (1976) (“Constitutional rights do not ma-
ture and come into being magically only when one attains the state-defined
age of majority. Minors, as well as adults, are protected by the Constitu-
tion and possess constitutional rights”); Tinker v. Des Moines Independent
Community School Dist., 393 U. S. 503, 506-507 (1969) (First Amendment
right to political speech); In re Gault, 387 U.S. 1, 13 (1967) (due process
rights in criminal proceedings).

9Ct, e. g., Wisconsin v. Yoder, 406 U. S. 205, 244-246 (1972) (Douglas, J.,
dissenting) (“While the parents, absent dissent, normally speak for the
entire family, the education of the child is a matter on which the child will
often have decided views. He may want to be a pianist or an astronaut
or an oceanographer. To do so he will have to break from the Amish
tradition. It is the future of the student, not the future of the parents,
that is imperiled by today’s decision. If a parent keeps his child out of
school beyond the grade school, then the child will be forever barred from
entry into the new and amazing world of diversity that we have today. . . .
It is the student’s judgment, not his parents’, that is essential if we are to
give full meaning to what we have said about the Bill of Rights and of the
right of students to be masters of their own destiny”). The majority’s
disagreement with Justice Douglas in that case turned not on any contrary
view of children’s interest in their own education, but on the impact of the
Free Exercise Clause of the First Amendment on its analysis of school-
related decisions by the Amish community.
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in the best interest of her child, it would be necessary, were
the state appellate courts actually to confront a challenge to
the statute as applied, to consider whether the trial court’s
assessment of the “best interest of the child” incorporated
that presumption. Neither would I decide whether the trial
court applied Washington’s statute in a constitutional way in
this case, although, as I have explained, n. 3, supra, I think
the outcome of this determination is far from clear. For the
purpose of a facial challenge like this, I think it safe to
assume that trial judges usually give great deference to
parents’ wishes, and I am not persuaded otherwise here.
But presumptions notwithstanding, we should recognize
that there may be circumstances in which a child has a
stronger interest at stake than mere protection from serious
harm caused by the termination of visitation by a “person”
other than a parent. The almost infinite variety of fam-
ily relationships that pervade our ever-changing society
strongly counsel against the creation by this Court of a con-
stitutional rule that treats a biological parent’s liberty inter-
est in the care and supervision of her child as an isolated
right that may be exercised arbitrarily. It is indisputably
the business of the States, rather than a federal court em-
ploying a national standard, to assess in the first instance
the relative importance of the conflicting interests that give
rise to disputes such as this.!® Far from guaranteeing that

0 See Palmore v. Sidoti, 466 U. S. 429, 431 (1984) (“The judgment of a
state court determining or reviewing a child custody decision is not ordi-
narily a likely candidate for review by this Court”); cf. Collins v. Harker
Heights, 503 U. S. 115, 128 (1992) (matters involving competing and multi-
faceted social and policy decisions best left to local decisionmaking); Re-
gents of Univ. of Mich. v. Ewing, 474 U. S. 214, 226 (1985) (emphasizing
our “reluctance to trench on the prerogatives of state and local educational
institutions” as federal courts are ill-suited to “evaluate the substance of
the multitude of academic decisions that are made daily by” experts in
the field evaluating cumulative information). That caution is never more
essential than in the realm of family and intimate relations. In part, this
principle is based on long-established, if somewhat arbitrary, tradition in
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parents’ interests will be trammeled in the sweep of cases
arising under the statute, the Washington law merely gives
an individual—with whom a child may have an established
relationship—the procedural right to ask the State to act
as arbiter, through the entirely well-known best-interests
standard, between the parent’s protected interests and the
child’s. It seems clear to me that the Due Process Clause
of the Fourteenth Amendment leaves room for States to con-
sider the impact on a child of possibly arbitrary parental
decisions that neither serve nor are motivated by the best
interests of the child.
Accordingly, I respectfully dissent.

JUSTICE SCALIA, dissenting.

In my view, a right of parents to direct the upbringing of
their children is among the “unalienable Rights” with which
the Declaration of Independence proclaims “all men . . . are
endowed by their Creator.” And in my view that right is
also among the “othe[r] [rights] retained by the people”
which the Ninth Amendment says the Constitution’s enu-
meration of rights “shall not be construed to deny or dispar-
age.” The Declaration of Independence, however, is not a
legal prescription conferring powers upon the courts; and the
Constitution’s refusal to “deny or disparage” other rights is
far removed from affirming any one of them, and even fur-
ther removed from authorizing judges to identify what they
might be, and to enforce the judges’ list against laws duly
enacted by the people. Consequently, while I would think
it entirely compatible with the commitment to representative

allocating responsibility for resolving disputes of various kinds in our fed-
eral system. Amnkenbrandt v. Richards, 504 U.S. 689 (1992). But the
instinet against overregularizing decisions about personal relations is sus-
tained on firmer ground than mere tradition. It flows in equal part from
the premise that people and their intimate associations are complex and
particular, and imposing a rigid template upon them all risks severing
bonds our society would do well to preserve.
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democracy set forth in the founding documents to argue, in
legislative chambers or in electoral campaigns, that the State
has no power to interfere with parents’ authority over the
rearing of their children, I do not believe that the power
which the Constitution confers upon me as a judge entitles
me to deny legal effect to laws that (in my view) infringe
upon what is (in my view) that unenumerated right.

Only three holdings of this Court rest in whole or in part
upon a substantive constitutional right of parents to direct
the upbringing of their children'—two of them from an era
rich in substantive due process holdings that have since been
repudiated. See Meyer v. Nebraska, 262 U. S. 390, 399, 401
(1923); Pierce v. Society of Sisters, 268 U. S. 510, 534-535
(1925); Wisconsin v. Yoder, 406 U.S. 205, 232-233 (1972).
Cf. West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937)
(overruling Adkins v. Children’s Hospital of D. C., 261 U. S.
525 (1923)). The sheer diversity of today’s opinions per-
suades me that the theory of unenumerated parental rights
underlying these three cases has small claim to stare decisis
protection. A legal principle that can be thought to produce
such diverse outcomes in the relatively simple case before us
here is not a legal principle that has induced substantial reli-
ance. While I would not now overrule those earlier cases
(that has not been urged), neither would I extend the theory
upon which they rested to this new context.

Judicial vindication of “parental rights” under a Constitu-
tion that does not even mention them requires (as JUSTICE
KENNEDY'’s opinion rightly points out) not only a judicially
crafted definition of parents, but also—unless, as no one be-

!'Whether parental rights constitute a “liberty” interest for purposes of
procedural due process is a somewhat different question not implicated
here. Stanley v. Illinois, 405 U. S. 645 (1972), purports to rest in part
upon that proposition, see id., at 651-652; but see Michael H. v. Gerald
D, 491 U. S. 110, 120-121 (1989) (plurality opinion), though the holding is
independently supported on equal protection grounds, see Stanley, supra,
at 658.
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lieves, the parental rights are to be absolute—judicially ap-
proved assessments of “harm to the child” and judicially de-
fined gradations of other persons (grandparents, extended
family, adoptive family in an adoption later found to be in-
valid, long-term guardians, etc.) who may have some claim
against the wishes of the parents. If we embrace this un-
enumerated right, I think it obvious—whether we affirm or
reverse the judgment here, or remand as JUSTICE STEVENS
or JUSTICE KENNEDY would do—that we will be ushering in
a new regime of judicially prescribed, and federally pre-
scribed, family law. I have no reason to believe that federal
judges will be better at this than state legislatures; and state
legislatures have the great advantages of doing harm in a
more circumscribed area, of being able to correct their mis-
takes in a flash, and of being removable by the people.?
For these reasons, I would reverse the judgment below.

JUSTICE KENNEDY, dissenting.

The Supreme Court of Washington has determined that
petitioners Jenifer and Gary Troxel have standing under
state law to seek court-ordered visitation with their grand-
children, notwithstanding the objections of the children’s
parent, respondent Tommie Granville. The statute relied
upon provides:

“Any person may petition the court for visitation
rights at any time including, but not limited to, custody
proceedings. The court may order visitation rights for
any person when visitation may serve the best interest
of the child whether or not there has been any change of
circumstances.” Wash. Rev. Code §26.10.160(3) (1994).

21 note that respondent is asserting only, on her own behalf, a substan-
tive due process right to direct the upbringing of her own children, and is
not asserting, on behalf of her children, their First Amendment rights of
association or free exercise. I therefore do not have occasion to consider
whether, and under what circumstances, the parent could assert the latter
enumerated rights.
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After acknowledging this statutory right to sue for visita-
tion, the State Supreme Court invalidated the statute as vio-
lative of the United States Constitution, because it inter-
fered with a parent’s right to raise his or her child free from
unwarranted interference. In re Smith, 137 Wash. 2d 1, 969
P. 2d 21 (1998). Although parts of the court’s decision may
be open to differing interpretations, it seems to be agreed
that the court invalidated the statute on its face, ruling it
a nullity.

The first flaw the State Supreme Court found in the stat-
ute is that it allows an award of visitation to a nonparent
without a finding that harm to the child would result if visi-
tation were withheld; and the second is that the statute
allows any person to seek visitation at any time. In my
view the first theory is too broad to be correct, as it appears
to contemplate that the best interests of the child standard
may not be applied in any visitation case. I acknowledge
the distinct possibility that visitation cases may arise where,
considering the absence of other protection for the parent
under state laws and procedures, the best interests of the
child standard would give insufficient protection to the par-
ent’s constitutional right to raise the child without undue
intervention by the State; but it is quite a different matter
to say, as I understand the Supreme Court of Washington to
have said, that a harm to the child standard is required in
every instance.

Given the error I see in the State Supreme Court’s central
conclusion that the best interests of the child standard is
never appropriate in third-party visitation cases, that court
should have the first opportunity to reconsider this case. I
would remand the case to the state court for further proceed-
ings. If it then found the statute has been applied in an
unconstitutional manner because the best interests of the
child standard gives insufficient protection to a parent under
the circumstances of this case, or if it again declared the stat-
ute a nullity because the statute seems to allow any person
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at all to seek visitation at any time, the decision would pre-
sent other issues which may or may not warrant further re-
view in this Court. These include not only the protection
the Constitution gives parents against state-ordered visita-
tion but also the extent to which federal rules for facial chal-
lenges to statutes control in state courts. These matters,
however, should await some further case. The judgment
now under review should be vacated and remanded on the
sole ground that the harm ruling that was so central to the
Supreme Court of Washington’s decision was error, given its
broad formulation.

Turning to the question whether harm to the child must
be the controlling standard in every visitation proceeding,
there is a beginning point that commands general, perhaps
unanimous, agreement in our separate opinions: As our case
law has developed, the custodial parent has a constitutional
right to determine, without undue interference by the State,
how best to raise, nurture, and educate the child. The pa-
rental right stems from the liberty protected by the Due
Process Clause of the Fourteenth Amendment. See, e. g,
Meyer v. Nebraska, 262 U. S. 390, 399, 401 (1923); Pierce v.
Society of Sisters, 268 U. S. 510, 534-535 (1925); Prince V.
Massachusetts, 321 U. S. 158, 166 (1944); Stanley v. Illinois,
405 U. S. 645, 651-652 (1972); Wisconsin v. Yoder, 406 U. S.
205, 232-233 (1972); Santosky v. Kramer, 455 U. S. 745, 753—
754 (1982). Pierce and Meyer, had they been decided in re-
cent times, may well have been grounded upon First Amend-
ment principles protecting freedom of speech, belief, and
religion. Their formulation and subsequent interpretation
have been quite different, of course; and they long have been
interpreted to have found in Fourteenth Amendment con-
cepts of liberty an independent right of the parent in the
“custody, care and nurture of the child,” free from state in-
tervention. Prince, supra, at 166. The principle exists,
then, in broad formulation; yet courts must use considerable
restraint, including careful adherence to the incremental in-
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struction given by the precise facts of particular cases, as
they seek to give further and more precise definition to the
right.

The State Supreme Court sought to give content to the
parent’s right by announcing a categorical rule that third
parties who seek visitation must always prove the denial of
visitation would harm the child. After reviewing some of
the relevant precedents, the Supreme Court of Washington
concluded “‘[t]he requirement of harm is the sole protection
that parents have against pervasive state interference in the
parenting process.”” 137 Wash. 2d, at 19-20, 969 P. 2d, at
30 (quoting Hawk v. Hawk, 855 S. W. 2d 573, 580 (Tenn.
1993)). For that reason, “[s]hort of preventing harm to the
child,” the court considered the best interests of the child to
be “insufficient to serve as a compelling state interest over-
ruling a parent’s fundamental rights.” 137 Wash. 2d, at 20,
969 P. 2d, at 30.

While it might be argued as an abstract matter that in
some sense the child is always harmed if his or her best
interests are not considered, the law of domestic relations,
as it has evolved to this point, treats as distinct the two
standards, one harm to the child and the other the best inter-
ests of the child. The judgment of the Supreme Court of
Washington rests on that assumption, and I, too, shall as-
sume that there are real and consequential differences be-
tween the two standards.

On the question whether one standard must always take
precedence over the other in order to protect the right of
the parent or parents, “[oJur Nation’s history, legal tradi-
tions, and practices” do not give us clear or definitive an-
swers. Washington v. Glucksberg, 521 U. S. 702, 721 (1997).
The consensus among courts and commentators is that at
least through the 19th century there was no legal right of
visitation; court-ordered visitation appears to be a 20th-
century phenomenon. See, e. g., 1 D. Kramer, Legal Rights
of Children 124, 136 (2d ed. 1994); 2 J. Atkinson, Modern
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Child Custody Practice §8.10 (1986). A case often cited as
one of the earliest visitation decisions, Succession of Reiss,
46 La. Ann. 347, 353, 15 So. 151, 152 (1894), explained that
“the obligation ordinarily to visit grandparents is moral and
not legal”—a conclusion which appears consistent with that
of American common-law jurisdictions of the time. KEarly
20th-century exceptions did occur, often in cases where
a relative had acted in a parental capacity, or where one
of a child’s parents had died. See Douglass v. Merriman,
163 S. C. 210, 161 S. E. 452 (1931) (maternal grandparent
awarded visitation with child when custody was awarded to
father; mother had died); Solomon v. Solomon, 319 Ill. App.
618, 49 N. E. 2d 807 (1943) (paternal grandparents could be
given visitation with child in custody of his mother when
their son was stationed abroad; case remanded for fitness
hearing); Consaul v. Consaul, 63 N. Y. S. 2d 688 (Sup. Ct.
Jefferson Cty. 1946) (paternal grandparents awarded visita-
tion with child in custody of his mother; father had become
incompetent). As a general matter, however, contemporary
state-court decisions acknowledge that “[hlistorically, grand-
parents had no legal right of visitation,” Campbell v. Camp-
bell, 896 P. 2d 635, 642, n. 15 (Utah App. 1995), and it is safe
to assume other third parties would have fared no better
in court.

To say that third parties have had no historical right to
petition for visitation does not necessarily imply, as the Su-
preme Court of Washington concluded, that a parent has a
constitutional right to prevent visitation in all cases not
involving harm. True, this Court has acknowledged that
States have the authority to intervene to prevent harm to
children, see, e. g., Prince, supra, at 168-169; Yoder, supra,
at 233-234, but that is not the same as saying that a height-
ened harm to the child standard must be satisfied in every
case in which a third party seeks a visitation order. It is
also true that the law’s traditional presumption has been
“that natural bonds of affection lead parents to act in the
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best interests of their children,” Parham v. J. R., 442 U. S.
584, 602 (1979); and “[s]limply because the decision of a parent
is not agreeable to a child or because it involves risks does
not automatically transfer the power to make that decision
from the parents to some agency or officer of the state,” id.,
at 603. The State Supreme Court’s conclusion that the Con-
stitution forbids the application of the best interests of the
child standard in any visitation proceeding, however, appears
to rest upon assumptions the Constitution does not require.

My principal concern is that the holding seems to proceed
from the assumption that the parent or parents who resist
visitation have always been the child’s primary caregivers
and that the third parties who seek visitation have no legiti-
mate and established relationship with the child. That idea,
in turn, appears influenced by the concept that the conven-
tional nuclear family ought to establish the visitation stand-
ard for every domestic relations case. As we all know, this
is simply not the structure or prevailing condition in many
households. See, e. g., Moore v. East Cleveland, 431 U. S.
494 (1977). For many boys and girls a traditional family
with two or even one permanent and caring parent is simply
not the reality of their childhood. This may be so whether
their childhood has been marked by tragedy or filled with
considerable happiness and fulfillment.

Cases are sure to arise—perhaps a substantial number of
cases—in which a third party, by acting in a caregiving role
over a significant period of time, has developed a relationship
with a child which is not necessarily subject to absolute
parental veto. See Michael H. v. Gerald D., 491 U. S. 110
(1989) (putative natural father not entitled to rebut state-law
presumption that child born in a marriage is a child of the
marriage); Quilloin v. Walcott, 434 U. S. 246 (1978) (best in-
terests standard sufficient in adoption proceeding to protect
interests of natural father who had not legitimated the child);
see also Lehr v. Robertson, 463 U. S. 248, 261 (1983) (“‘[Tlhe
importance of the familial relationship, to the individuals in-
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volved and to the society, stems from the emotional attach-
ments that derive from the intimacy of daily association, and
from the role it plays in “promot[ing] a way of life” through
the instruction of children . . . as well as from the fact of
blood relationship’” (quoting Smith v. Organization of Fos-
ter Families For Equality & Reform, 431 U.S. 816, 844
(1977), in turn quoting Yoder, 406 U. S., at 231-233)). Some
pre-existing relationships, then, serve to identify persons
who have a strong attachment to the child with the concomi-
tant motivation to act in a responsible way to ensure the
child’s welfare. As the State Supreme Court was correct to
acknowledge, those relationships can be so enduring that “in
certain circumstances where a child has enjoyed a substan-
tial relationship with a third person, arbitrarily depriving
the child of the relationship could cause severe psychological
harm to the child,” 137 Wash. 2d, at 20, 969 P. 2d, at 30;
and harm to the adult may also ensue. In the design and
elaboration of their visitation laws, States may be entitled to
consider that certain relationships are such that to avoid the
risk of harm, a best interests standard can be employed by
their domestic relations courts in some circumstances.
Indeed, contemporary practice should give us some pause
before rejecting the best interests of the child standard in
all third-party visitation cases, as the Washington court has
done. The standard has been recognized for many years as
a basic tool of domestic relations law in visitation proceed-
ings. Since 1965 all 50 States have enacted a third-party
visitation statute of some sort. See ante, at 73-74, n. (plu-
rality opinion). Each of these statutes, save one, permits a
court order to issue in certain cases if visitation is found to
be in the best interests of the child. While it is unnecessary
for us to consider the constitutionality of any particular pro-
vision in the case now before us, it can be noted that the
statutes also include a variety of methods for limiting par-
ents’ exposure to third-party visitation petitions and for en-
suring parental decisions are given respect. Many States
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limit the identity of permissible petitioners by restricting
visitation petitions to grandparents, or by requiring petition-
ers to show a substantial relationship with a child, or both.
See, e.g., Kan. Stat. Ann. §38-129 (1993 and Supp. 1998)
(grandparent visitation authorized under certain circum-
stances if a substantial relationship exists); N. C. Gen. Stat.
§§50-13.2, 50-13.2A, 50-13.5 (1999) (same); Iowa Code
§598.35 (Supp. 1999) (same; visitation also authorized for
great-grandparents); Wis. Stat. § 767.245 (Supp. 1999) (visita-
tion authorized under certain circumstances for “a grandpar-
ent, greatgrandparent, stepparent or person who has main-
tained a relationship similar to a parent-child relationship
with the child”). The statutes vary in other respects—for
instance, some permit visitation petitions when there has
been a change in circumstances such as divorce or death of
a parent, see, e. g.,, N. H. Rev. Stat. Ann. §458:17-d (1992),
and some apply a presumption that parental decisions should
control, see, e.g., Cal. Fam. Code Ann. §§3104(e)—(f) (West
1994); R. 1. Gen. Laws §15-5-24.3(a)(2)(v) (Supp. 1999).
Georgia’s is the sole state legislature to have adopted a gen-
eral harm to the child standard, see Ga. Code Ann. § 19-7-
3(c) (1999), and it did so only after the Georgia Supreme
Court held the State’s prior visitation statute invalid under
the Federal and Georgia Constitutions, see Brooks v. Parker-
son, 265 Ga. 189, 454 S. E. 2d 769, cert. denied, 516 U. S.
942 (1995).

In light of the inconclusive historical record and case law,
as well as the almost universal adoption of the best interests
standard for visitation disputes, I would be hard pressed to
conclude the right to be free of such review in all cases is
itself “‘implicit in the concept of ordered liberty.”” Glucks-
berg, 521 U.S., at 721 (quoting Palko v. Connecticut, 302
U. S. 319, 325 (1937)). In my view, it would be more appro-
priate to conclude that the constitutionality of the applica-
tion of the best interests standard depends on more specific
factors. In short, a fit parent’s right vis-a-vis a complete
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stranger is one thing; her right vis-a-vis another parent or a
de facto parent may be another. The protection the Consti-
tution requires, then, must be elaborated with care, using
the discipline and instruction of the case law system. We
must keep in mind that family courts in the 50 States con-
front these factual variations each day, and are best situated
to consider the unpredictable, yet inevitable, issues that
arise. Cf. Ankenbrandt v. Richards, 504 U. S. 689, 703-704
(1992).

It must be recognized, of course, that a domestic relations
proceeding in and of itself can constitute state intervention
that is so disruptive of the parent-child relationship that the
constitutional right of a custodial parent to make certain
basic determinations for the child’s welfare becomes impli-
cated. The best interests of the child standard has at times
been criticized as indeterminate, leading to unpredictable re-
sults. See, e. 9., American Law Institute, Principles of the
Law of Family Dissolution 2, and n. 2 (Tent. Draft No. 3,
Mar. 20, 1998). If a single parent who is struggling to raise
a child is faced with visitation demands from a third party,
the attorney’s fees alone might destroy her hopes and plans
for the child’s future. Our system must confront more often
the reality that litigation can itself be so disruptive that
constitutional protection may be required; and I do not dis-
count the possibility that in some instances the best interests
of the child standard may provide insufficient protection
to the parent-child relationship. We owe it to the Nation’s
domestic relations legal structure, however, to proceed with
caution.

It should suffice in this case to reverse the holding of the
State Supreme Court that the application of the best inter-
ests of the child standard is always unconstitutional in third-
party visitation cases. Whether, under the circumstances of
this case, the order requiring visitation over the objection of
this fit parent violated the Constitution ought to be reserved
for further proceedings. Because of its sweeping ruling re-
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quiring the harm to the child standard, the Supreme Court of
Washington did not have the occasion to address the specific
visitation order the Troxels obtained. More specific guid-
ance should await a case in which a State’s highest court has
considered all of the facts in the course of elaborating the
protection afforded to parents by the laws of the State and
by the Constitution itself. Furthermore, in my view, we
need not address whether, under the correct constitutional
standards, the Washington statute can be invalidated on its
face. This question, too, ought to be addressed by the state
court in the first instance.

In my view the judgment under review should be vacated
and the case remanded for further proceedings.



OCTOBER TERM, 1999 103

Syllabus

SIMS ». APFEL, COMMISSIONER OF SOCIAL
SECURITY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 98-9537. Argued March 28, 2000—Decided June 5, 2000

Petitioner applied for Social Security disability and Supplemental Security
Income benefits. After a state agency denied her claims, she obtained
a hearing before a Social Security Administrative Law Judge (ALJ),
who also denied her claims. Petitioner then requested review by the
Social Security Appeals Council, which denied review. She next filed
suit in the Federal District Court, contending that the ALJ erred in
three ways. The District Court rejected her contentions, and the Fifth
Circuit affirmed, concluding that it lacked jurisdiction over two of the
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Held: The judgment is reversed, and the case is remanded.

200 F. 3d 229, reversed and remanded.

JUsTICE THOMAS delivered the opinion of the Court with respect to
Parts I and IT-A, concluding that Social Security claimants who exhaust
administrative remedies need not also exhaust issues in a request for
review by the Appeals Council in order to preserve judicial review of
those issues. Although administrative issue-exhaustion requirements
are largely creatures of statute, there is no contention that any statute
requires such exhaustion here. It is also common for an agency’s regu-
lations to require issue exhaustion in administrative appeals, but Social
Security Administration (SSA) regulations do not. This Court has re-
quired issue exhaustion even in the absence of a statute or regulation,
but the reason for doing so does not apply here. The desirability of a
judicially imposed issue-exhaustion requirement depends on the degree
to which the analogy to normal adversarial litigation applies in a par-
ticular administrative proceeding. See Hormel v. Helvering, 312 U. S.
552, 556. Where that proceeding is not adversarial, the reasons for a
court to require issue exhaustion are much weaker than where the par-
ties are expected to develop the issues themselves. Pp. 106-110.

JUSTICE THOMAS, joined by JUSTICE STEVENS, JUSTICE SOUTER, and
JUSTICE GINSBURG, concluded in Part II-B that the differences be-
tween courts and agencies are nowhere more pronounced than in Social
Security proceedings, which are inquisitorial rather than adversarial.
The ALJ’s duty is to investigate the facts and develop the arguments
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both for and against granting benefits, and the Council’s review is simi-
larly broad. The regulations expressly provide that the SSA conducts
the administrative review process in an informal, nonadversary manner.
As the Council, not the claimant, has primary responsibility for identify-
ing and developing the issues, the general issue-exhaustion rule makes
little sense in this context. Pp. 110-112.

JUSTICE O’CONNOR concluded that the SSA’s failure to notify claim-
ants of an issue exhaustion requirement is a sufficient basis for holding
that such exhaustion is not required in this context. Requiring issue
exhaustion is inappropriate here, where the SSA’s regulations and pro-
cedures affirmatively suggest that specific issues need not be raised be-
fore the Appeals Council. Pp. 112-114.

THOMAS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I and II-A, in which STEVENS,
O’CONNOR, SOUTER, and GINSBURG, JJ., joined, and an opinion with re-
spect to Part II-B, in which STEVENS, SOUTER, and GINSBURG, JJ., joined.
O’CONNOR, J., filed an opinion concurring in part and concurring in the
judgment, post, p. 112. BREYER, J., filed a dissenting opinion, in which
REHNQUIST, C. J.,, and SCALIA and KENNEDY, JJ., joined, post, p. 114.

Sarah H. Bohr argued the cause for petitioner. With her
on the briefs were Chantal J. Harrington, Gary R. Parvin,
and Jon C. Dubin.

Malcolm L. Stewart argued the cause for respondent.
With him on the brief were Solicitor General Waxman,
Acting Assistant Attorney General Ogden, Deputy So-
licitor General Kneedler, William Kanter, and Robert D.
Kamenshine.*

JUSTICE THOMAS announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I and II-A, and an opinion with respect to Part II-B, in
which JUSTICE STEVENS, JUSTICE SOUTER, and JUSTICE
GINSBURG join.

A person whose claim for Social Security benefits is denied
by an administrative law judge (ALJ) must in most cases,

*Rochelle Bobroff, Michael Schuster, and Robert E. Rains filed a brief
for the American Association of Retired Persons et al. as amici curiae
urging reversal.
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before seeking judicial review of that denial, request that
the Social Security Appeals Council review his claim. The
question is whether a claimant pursuing judicial review has
waived any issues that he did not include in that request.
We hold that he has not.

I

In 1994, petitioner Juatassa Sims filed applications for dis-
ability benefits under Title II of the Social Security Act, 49
Stat. 622, 42 U. S. C. §401 et seq., and for supplemental secu-
rity income benefits under Title XVI of that Act, 86 Stat.
1465, 42 U. S. C. §1381 et seq. She alleged disability from a
variety of ailments, including degenerative joint diseases and
carpal tunnel syndrome. After a state agency denied her
claims, she obtained a hearing before a Social Security ALJ.
See generally Heckler v. Day, 467 U. S. 104, 106-107 (1984)
(describing stages of review of claims for Social Security ben-
efits). The ALJ, in 1996, also denied her claims, concluding
that, although she did have some medical impairments, she
had not been and was not under a “disability,” as defined in
the Act. See 42 U. S. C. §§423(d) (1994 ed. and Supp. III)
and 1382c(a)(3) (1994 ed., Supp. III); Sullivan v. Zebley, 493
U. S. 521, 524-526 (1990).

Petitioner then requested that the Social Security Appeals
Council review her claims. A claimant may request such
review by completing a one-page form provided by the So-
cial Security Administration (SSA)—Form HA-520—or “by
any other writing specifically requesting review.” 20 CFR
§422.205(a) (1999). Petitioner, through counsel, chose the
latter option, submitting to the Council a letter arguing that
the ALJ had erred in several ways in analyzing the evidence.
The Council denied review.

Next, petitioner filed suit in the District Court for the
Northern District of Mississippi. She contended that (1) the
ALJ had made selective use of the record; (2) the questions
the ALJ had posed to a vocational expert to determine peti-
tioner’s ability to work were defective because they omitted
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several of petitioner’s ailments; and (3) in light of certain
peculiarities in the medical evidence, the ALJ should have
ordered a consultative examination. The District Court re-
jected all of these contentions. App. 74-84.

The Court of Appeals for the Fifth Circuit affirmed. 200
F. 3d 229 (1998). That court affirmed on the merits with
regard to petitioner’s first contention. With regard to the
second and third contentions, it concluded that, under its de-
cision in Paul v. Shalala, 29 F. 3d 208, 210 (1994), it lacked
jurisdiction because petitioner had not raised those conten-
tions in her request for review by the Appeals Council. We
granted certiorari, 528 U. S. 1018 (1999), to resolve a conflict
among the Courts of Appeals over whether a Social Security
claimant waives judicial review of an issue if he fails to ex-
haust that issue by presenting it to the Appeals Council in
his request for review. Compare Paul, supra, at 210; James
v. Chater, 96 F. 3d 1341, 1343-1344 (CA10 1996), with Har-
wood v. Apfel, 186 F. 3d 1039, 1042-1043 (CA8 1999); Johnson
v. Apfel, 189 F. 3d 561, 563-564 (CAT 1999).!

II
A

The Social Security Act provides that “[alny individual,
after any final decision of the Commissioner of Social Secu-
rity made after a hearing to which he was a party, . . . may
obtain a review of such decision by a civil action” in federal
district court. 42 U.S.C. §405(g). But the Act does not
define “final decision,” instead leaving it to the SSA to give
meaning to that term through regulations. See §405(a);
Weinberger v. Salfi, 422 U. S. 749, 766 (1975). SSA regula-
tions provide that, if the Appeals Council grants review of a
claim, then the decision that the Council issues is the Com-

1'We agree with the parties that, even were a court-imposed issue-
exhaustion requirement proper, the Fifth Circuit erred in treating it as
jurisdictional. Cf. Mathews v. Eldridge, 424 U. S. 319, 328 (1976).
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missioner’s final decision. But if, as here, the Council denies
the request for review, the ALJ’s opinion becomes the final
decision. See 20 CFR §§404.900(a)(4)—(5), 404.955, 404.981,
422.210(a) (1999).2 If a claimant fails to request review
from the Council, there is no final decision and, as a result,
no judicial review in most cases. See §404.900(b); Bowen
v. City of New York, 476 U.S. 467, 482-483 (1986). In
administrative-law parlance, such a claimant may not obtain
judicial review because he has failed to exhaust administra-
tive remedies. See Salfi, supra, at 765-766.

The Commissioner rightly concedes that petitioner ex-
hausted administrative remedies by requesting review by
the Council. Petitioner thus obtained a final decision, and
nothing in §405(g) or the regulations implementing it bars
judicial review of her claims.

Nevertheless, the Commissioner contends that we should
require issue exhaustion in addition to exhaustion of reme-
dies. That is, he contends that a Social Security claimant,
to obtain judicial review of an issue, not only must obtain
a final decision on his claim for benefits, but also must spec-
ify that issue in his request for review by the Council.
(Whether a claimant must exhaust issues before the ALJ is
not before us.) The Commissioner argues, in particular,
that an issue-exhaustion requirement is “an important corol-
lary” of any requirement of exhaustion of remedies. Brief
for Respondent 13. We think that this is not necessarily so
and that the corollary is particularly unwarranted in this
case.

Initially, we note that requirements of administrative issue
exhaustion are largely creatures of statute. Marine Mam-
mal Conservancy, Inc. v. Department of Agriculture, 134
F. 3d 409, 412 (CADC 1998). Our cases addressing issue

2Part 404 of 20 CFR (1999) applies to Title IT of the Act. The regula-
tions governing Title XVI, which can be found at 20 CFR pt. 416 (1999),
are, as relevant here, not materially different. We will therefore omit
references to the latter regulations.
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exhaustion reflect this fact. For example, in Woelke & Ro-
mero Framing, Inc. v. NLRB, 456 U. S. 645 (1982), we held
that the Court of Appeals lacked jurisdiction to review objec-
tions not raised before the National Labor Relations Board.
We so held because a statute provided that “‘[nJo objection
that has not been urged before the Board . . . shall be consid-
ered by the court.”” Id., at 665 (quoting 29 U. S. C. §160(e)
(1982 ed.)). Our decision in FPC v. Colorado Interstate Gas
Co., 348 U. S. 492, 497-498 (1955), followed similar reasoning.
See also United States v. L. A. Tucker Truck Lines, Inc.,
344 U. S. 33, 36, n. 6 (1952) (collecting statutes); Washing-
ton Assn. for Television and Children v. FCC, 712 F. 2d
677, 681-682, and n. 6 (CADC 1983) (interpreting issue-
exhaustion requirement in 47 U.S. C. §405 (1982 ed.) and
collecting statutes). Here, the Commissioner does not con-
tend that any statute requires issue exhaustion in the re-
quest for review.

Similarly, it is common for an agency’s regulations to re-
quire issue exhaustion in administrative appeals. See, e. g.,
20 CFR §802.211(a) (1999) (petition for review to Benefits
Review Board must “lis[t] the specific issues to be considered
on appeal”). And when regulations do so, courts reviewing
agency action regularly ensure against the bypassing of that
requirement by refusing to consider unexhausted issues.
See, e. g., South Carolina v. United States Dept. of Labor,
795 F. 2d 375, 378 (CA4 1986); Sears, Roebuck and Co. v.
FTC, 676 F. 2d 385, 398, n. 26 (CA9 1982). Yet, SSA regula-
tions do not require issue exhaustion. (Although the ques-
tion is not before us, we think it likely that the Commissioner
could adopt a regulation that did require issue exhaustion.)

It is true that we have imposed an issue-exhaustion re-
quirement even in the absence of a statute or regulation.
But the reason we have done so does not apply here. The
basis for a judicially imposed issue-exhaustion requirement is
an analogy to the rule that appellate courts will not consider
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arguments not raised before trial courts. As the Court
explained in Hormel v. Helvering, 312 U. S. 552 (1941):

“Ordinarily an appellate court does not give consider-
ation to issues not raised below. For our procedural
scheme contemplates that parties shall come to issue in
the trial forum vested with authority to determine ques-
tions of fact. This is essential in order that parties may
have the opportunity to offer all the evidence they be-
lieve relevant to the issues which the trial tribunal is
alone competent to decide; it is equally essential in order
that litigants may not be surprised on appeal by final
decision there of issues upon which they have had no
opportunity to introduce evidence. And the basic rea-
sons which support this general principle applicable to
trial courts make it equally desirable that parties should
have an opportunity to offer evidence on the general is-
sues involved in the less formal proceedings before ad-
ministrative agencies entrusted with the responsibility
of fact finding.” Id., at 556.

As we further explained in L. A. Tucker Truck Lines, courts
require administrative issue exhaustion “as a general rule”
because it is usually “appropriate under [an agency’s] prac-
tice” for “contestants in an adversary proceeding” before it
to develop fully all issues there. 344 U.S,, at 36-37. (We
also spoke favorably of issue exhaustion in Unemployment
Compensation Comm’n of Alaska v. Aragon, 329 U. S. 143,
154-155 (1946), without relying on any statute or regulation,
but in that case the waived issue had not been raised before
the District Court, see id., at 149, 155.)

But, as Hormel and L. A. Tucker Truck Lines suggest,
the desirability of a court imposing a requirement of issue
exhaustion depends on the degree to which the analogy to
normal adversarial litigation applies in a particular adminis-
trative proceeding. Cf. McKart v. United States, 395 U. S.
185, 193 (1969) (application of doctrine of exhaustion of ad-
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ministrative remedies “requires an understanding of its pur-
poses and of the particular administrative scheme involved”);
Salfi, 422 U. S., at 765 (same). Where the parties are ex-
pected to develop the issues in an adversarial administrative
proceeding, it seems to us that the rationale for requiring
issue exhaustion is at its greatest. Hormel, L. A. Tucker
Truck Lines, and Aragon each involved an adversarial
proceeding. See Hormel, supra, at 554, 556; L. A. Tucker
Truck Lines, supra, at 36; Aragon v. Unemployment Com-
pensation Comm™n of Alaska, 149 F. 2d 447, 449-452 (CA9
1945), aff’d in part and rev’d in part, 329 U.S. 143 (1946).
(In Hormel, we allowed an exception to the issue-exhaustion
requirement. 312 U. S., at 560.) Where, by contrast, an ad-
ministrative proceeding is not adversarial, we think the rea-
sons for a court to require issue exhaustion are much weaker.
More generally, we have observed that “it is well settled that
there are wide differences between administrative agencies
and courts,” Shepard v. NLRB, 459 U. S. 344, 351 (1983), and
we have thus warned against reflexively “assimilat[ing] the
relation of . . . administrative bodies and the courts to the
relationship between lower and upper courts,” FFCC v. Potts-
ville Broadcasting Co., 309 U. S. 134, 144 (1940).

B

The differences between courts and agencies are nowhere
more pronounced than in Social Security proceedings. Al-
though “[mJany agency systems of adjudication are based to
a significant extent on the judicial model of decisionmaking,”
2 K. Davis & R. Pierce, Administrative Law Treatise §9.10,
p- 103 (3d ed. 1994), the SSA is “[plerhaps the best example
of an agency” that is not, B. Schwartz, Administrative Law
469-470 (4th ed. 1994). See id., at 470 (“The most important
of [the SSA’s modifications of the judicial model] is the re-
placement of normal adversary procedure by . .. the ‘investi-
gatory model’” (quoting Friendly, Some Kind of Hearing, 123
U. Pa. L. Rev. 1267, 1290 (1975))). Social Security proceed-
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ings are inquisitorial rather than adversarial. It is the
ALJ’s duty to investigate the facts and develop the argu-
ments both for and against granting benefits, see Richardson
v. Perales, 402 U. S. 389, 400-401 (1971), and the Council’s
review is similarly broad. The Commissioner has no repre-
sentative before the ALJ to oppose the claim for benefits,
and we have found no indication that he opposes claimants
before the Council. See generally Dubin, Torquemada
Meets Kafka: The Misapplication of the Issue Exhaustion
Doctrine to Inquisitorial Administrative Proceedings, 97
Colum. L. Rev. 1289, 1301-1305, 1325-1329 (1997).

The regulations make this nature of SSA proceedings
quite clear. They expressly provide that the SSA “con-
duct[s] the administrative review process in an informal,
nonadversary manner.” 20 CFR §404.900(b) (1999). They
permit—but do not require—the filing of a brief with the
Council (even when the Council grants review), § 404.975, and
the Council’s review is plenary unless it states otherwise,
§404.976(a). See also §404.900(b) (“IW]e will consider at
each step of the review process any information you present
as well as all the information in our records”). The Commis-
sioner’s involvement in the Appeals Council’s decision
whether to grant review appears to be not as a litigant
opposing the claimant, but rather just as an adviser to
the Council regarding which cases are good candidates for
the Council to review pursuant to its authority to review a
case sua sponte. See §3404.969(b)—(c); Perales, supra, at
403. The regulations further make clear that the Council
will “evaluate the entire record,” including “new and mate-
rial evidence,” in determining whether to grant review.
§404.970(b). Similarly, the notice of decision that ALJ’s pro-
vide unsuccessful claimants informs them that if they re-
quest review, the Council will “consider all of [the ALJ’s]
decision, even the parts with which you may agree,” and that
the Council might review the decision “even if you do not
ask it to do so.” App. 25-27. Finally, Form HA-520, which
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the Commissioner considers adequate for the Council’s pur-
poses in determining whether to review a case, see
§422.205(a), provides only three lines for the request for re-
view, and a notice accompanying the form estimates that it
will take only 10 minutes to “read the instructions, gather
the necessary facts and fill out the form.” The form there-
fore strongly suggests that the Council does not depend
much, if at all, on claimants to identify issues for review.
Given that a large portion of Social Security claimants either
have no representation at all or are represented by non-
attorneys, see Dubin, supra, at 1294, n. 29, the lack of such
dependence is entirely understandable.

Thus, the Hormel analogy to judicial proceedings is at its
weakest in this area. The adversarial development of issues
by the parties—the “com[ing] to issue,” 312 U. S., at 556—
on which that analogy depends simply does not exist. The
Council, not the claimant, has primary responsibility for
identifying and developing the issues. We therefore agree
with the Eighth Circuit that “the general rule [of issue
exhaustion] makes little sense in this particular context.”
Harwood, 186 F. 3d, at 1042.

Accordingly, we hold that a judicially created issue-
exhaustion requirement is inappropriate. Claimants who
exhaust administrative remedies need not also exhaust is-
sues in a request for review by the Appeals Council in order
to preserve judicial review of those issues. The judgment
of the Fifth Circuit is reversed, and the case is remanded for
further proceedings.

It is so ordered.

JUSTICE O’CONNOR, concurring in part and concurring in
the judgment.

In most cases, an issue not presented to an administrative
decisionmaker cannot be argued for the first time in federal
court. On this underlying principle of administrative law,
the Court is unanimous. See ante, at 108; post, at 114-115
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(BREYER, J., dissenting). In the absence of a specific statute
or regulation requiring issue exhaustion, however, such a
rule is not always appropriate. The inquiry requires careful
examination of “the characteristics of the particular adminis-
trative procedure provided.” McCarthy v. Madigan, 503
U. S. 140, 146 (1992). The Court’s opinion provides such an
examination, and reaches the correct result. Accordingly,
I join Parts I and II-A of the Court’s opinion, as well as
its judgment. I write separately because, in my view, the
agency’s failure to notify claimants of an issue exhaustion
requirement in this context is a sufficient basis for our deci-
sion. Requiring issue exhaustion is particularly inappropri-
ate here, where the regulations and procedures of the Social
Security Administration (SSA) affirmatively suggest that
specific issues need not be raised before the Appeals Council.

Although the SSA’s regulations warn claimants that com-
pletely failing to request Appeals Council review will forfeit
the right to seek judicial review, see 20 CFR §404.900(b)
(1999), the regulations provide no notice that claimants must
also raise specific issues before the Appeals Council to pre-
serve them for review in federal court, see ante, at 108 (SSA
regulations do not require issue exhaustion). To the con-
trary, the relevant regulations and procedures indicate that
issue exhaustion before the Appeals Council is not required.
To request Appeals Council review, a claimant need not
file a brief. See §404.975. Rather, he can file either Form
HA-520, “Request for Review of Hearing Decision/Order,”
or “any other writing specifically requesting review.”
§422.205(a). Form HA-520, the suggested means of re-
questing review, provides only three lines (roughly two
inches) for the statement of issues and grounds for appeal,
and the SSA estimates that it should take a total of 10 min-
utes to read the instructions, collect the relevant informa-
tion, and complete the form, see 58 Fed. Reg. 28596 (1993);
ante, at 111-112. Moreover, Appeals Council review is ple-
nary unless the Council informs the claimant otherwise in
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writing, see §404.976(a); as the notice of decision of the Ad-
ministrative Law Judge (ALJ) to petitioner stated, if she re-
quested review before the Appeals Council, “the Council will
consider all of [the ALJ’s] decision . ... Requesting review
places the entire record of your case before the Council.”
See App. 26-27.

JUSTICE BREYER concedes that these factors “might mis-
lead the Social Security claimant” to believe that issue ex-
haustion is not required. Post, at 118 (dissenting opinion).
He nonetheless contends that this is not a problem because
the SSA has assured the Court that it “has not invoked [issue
exhaustion] in suits brought by claimants who were unrep-
resented during the Appeals Council proceedings.” Brief
for Respondent 41-42. As a matter of past practice, the
agency’s statement appears to be inaccurate. See Owens v.
Apfel, No. 1:98CV1442 (ND Ohio, Aug. 3, 1999), vacated on
other grounds, 205 F. 3d 1341 (CA6 2000). But even if this
stated policy were uniformly followed, I think it would be
unwise to adopt a rule that imposes different issue exhaus-
tion obligations depending on whether claimants are repre-
sented by counsel.

In this case, the SSA told petitioner (1) that she could
request review by sending a letter or filling out a 1-page
form that should take 10 minutes to complete, (2) only that
failing to request Appeals Council review would preclude ju-
dicial review, and (3) that the Appeals Council would review
her entire case for issues. She did everything that the
agency asked of her. I would not impose any additional
requirements, and would reverse the judgment and remand
for further proceedings consistent with this opinion.

JUSTICE BREYER, with whom THE CHIEF JUSTICE, JUS-
TICE SCALIA, and JUSTICE KENNEDY join, dissenting.

Under ordinary principles of administrative law a review-
ing court will not consider arguments that a party failed to
raise in timely fashion before an administrative agency. See
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United States v. L. A. Tucker Truck Lines, Inc., 344 U. S.
33, 36-37 (1952); Unemployment Compensation Comm’n of
Alaska v. Aragon, 329 U. S. 143, 155 (1946); Hormel v. Hel-
vering, 312 U. S. 552, 5566557 (1941); see also 2 K. Davis &
R. Pierce, Administrative Law Treatise §15.8, pp. 341-344
(3d ed. 1994). As this Court explained long ago:

“[Olrderly procedure and good administration require
that objections to the proceedings of an administrative
agency be made while it has opportunity for correction
in order to raise issues reviewable by the courts. . . .
[Clourts should not topple over administrative decisions
unless the administrative body not only has erred but
has erred against objection made at the time appro-
priate under its practice.” L. A. Tucker Truck Lines,
supra, at 37.

Although the rule has exceptions, it applies with particular
force where resolution of the claim significantly depends
upon specialized agency knowledge or practice. In this case,
petitioner asked the reviewing court to consider arguments
of the kind that clearly fall within the general rule, namely,
whether an administrative law judge should have ordered a
further medical examination or asked different questions of
a vocational expert. No one claims that any established
exception to this ordinary “exhaustion” or “waiver” rule
applies. See, e. g., Bethesda Hospital Assn. v. Bowen, 485
U. S. 399, 406-407 (1988) (futility); Mathews v. Eldridge, 424
U. S. 319, 329, n. 10 (1976) (constitutional claims).

The Court nonetheless concludes that the law requires a
new exception. It points out that the ordinary waiver rule
as applied to administrative agencies “is an analogy to the
rule that appellate courts will not consider arguments not
raised before trial courts.” Amnte, at 108-109. And the
plurality argues that the agency proceedings here at issue,
unlike those before trial courts, are not adversarial pro-
ceedings. Ante, at 110-112. Although I agree with both
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propositions, I do not see how they lead to the plurality’s
conclusion.

There are, of course, important differences between a
court and an administrative agency, but those differences
argue in favor of, not against, applying the waiver principle
here. Cf. SEC v. Chenery Corp., 318 U. S. 80, 88-95 (1943).
As this Court has explained, the law ordinarily insists that
a party invoke administrative processes before coming to
court in order to avoid premature interruption of the admin-
istrative process and to enable the expert agency to develop
the necessary facts. McKart v. United States, 395 U. S. 185,
193-194 (1969). In addition, exhaustion is required be-
cause a

“complaining party may be successful in vindicating his
rights in the administrative process. If he is required
to pursue his administrative remedies, the courts may
never have to intervene. And notions of administrative
autonomy require that the agency be given a chance to
discover and correct its own errors. Finally, it is pos-
sible that frequent and deliberate flouting of adminis-
trative processes could weaken the effectiveness of an
agency by encouraging people to ignore its procedures.”
Id., at 195.

Certain of these reasons apply with equal force to courts and
to administrative agencies. Others, such as the notion of
“administrative autonomy,” apply with special force to agen-
cies. None of them applies only to courts. Practical con-
siderations arising out of the agency’s familiarity with the
subject matter as well as institutional considerations caution
strongly against courts’ deciding ordinary, circumstance-
specific matters that the parties have not raised before the
agency—at least where there is no good reason excusing that
failure. These considerations apply where a party fails to
give an agency an opportunity to correct its own mistake,
1. e., to a failure to raise a matter on an internal agency ap-
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peal, just as they apply to a failure ever to raise the matter
at all. See id., at 194 (exhaustion principles apply equally
where “administrative process is at an end and a party seeks
judicial review of a decision that was not appealed through
the administrative process”).

I would add that these ordinary “exhaustion of remedies”
rules are particularly important in Social Security cases,
where the Appeals Council is asked to process over 100,000
claims each year, Social Security Administration Office of
Hearings and Appeals, Key Workload Indicators—Fiscal
Year 1999, p. 21 (115,151 requests for Appeals Council re-
view), where many of those cases ultimately find their way
to federal court, Administrative Office of the United States
Courts, L. Mecham, Judicial Business of the United States
Courts: 1998 Report of the Director 144 (Table C-2) (over
14,000 cases in fiscal year 1998), and where the Social Se-
curity Act itself stresses their applicability, 42 U.S.C.
§§405(g), (h). See generally Shalala v. Illinois Council on
Long Term Care, Inc., 529 U. S. 1, 12-13 (2000); Weinberger
v. Salfi, 422 U. S. 749, 7656-766 (1975).

Nor, with one exception, do I see why the nonadversarial
nature of the Social Security Administration internal appel-
late process makes a difference. An initial ALJ proceeding
is, after all, itself nonadversarial. Ante, at 111 (although
claimant may be represented by counsel, the agency itself
has no representative present and relies upon the ALJ to
“investigate the facts and develop the arguments both for
and against granting benefits”). Yet I assume the plurality
would not forgive the requirement that a party ordinarily
must raise all relevant issues before the ALJ. Cf. Shalala,
supra, at 15 (noting statute’s “nonwaivable and nonexcusable
requirement that an individual present a claim to the agency
before raising it in court”).

Neither does the law in this area disfavor informal pro-
ceedings. See Hormel, 312 U. S., at 556 (“And the basic rea-
sons which support thle] general principle [of waiver] appli-
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cable to trial courts make it equally desirable that parties
should have an opportunity to offer evidence on the general
issues involved in the less formal proceedings before admin-
istrative agencies entrusted with the responsibility of fact
finding” (emphasis added)). Considerations of time and ex-
pense can favor such proceedings. And, since a Social Secu-
rity claimant is permitted his own counsel or other repre-
sentative if he wishes, the informality does not necessarily
work to his disadvantage. Indeed, the plurality’s rule, by
interfering with the ordinary ALJ/Appeals Council/District
Court order for presenting agency-specific arguments,
threatens to complicate judicial review, thereby producing
increased delay without any benefit to the agency or to the
claimants themselves.

There is, however, one exception, 7. e., one way in which
the informality of the proceedings may matter. Administra-
tive lawyers are normally aware of the basic “exhaustion of
remedies” rules, including the specific waiver principle here
at issue. But the internal appellate review proceeding’s in-
formality; the absence of a clear statement in the rules or
on the Appeals Council instructional form insisting upon the
raising of all, not just some, issues; the presence on the in-
structional form of just a few lines for the listing of issues;
and an attached estimate that on average an appellant can
“read the instructions, gather the necessary facts and fill out
the form” in 10 minutes, see Form HA-520—taken to-
gether—might mislead the Social Security claimant. That
is, it might make the claimant believe he need not raise every
issue before the Appeals Council. Ante, at 113-114 (O’CON-
NOR, J., concurring in part and concurring in judgment).

But the Social Security Administration says that it does
not apply its waiver rule where the claimant is not repre-
sented. Brief for Respondent 41-42. And I cannot say it is
“arbitrary, capricious, [or] an abuse of discretion,” 5 U. S. C.
§706(2)(A), to apply the waiver rule when a claimant was
represented before the Appeals Council, as was petitioner,
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by an attorney. Petitioner’s lawyer should have known the
basic legal principle: namely, that, with important excep-
tions, a claimant must raise his objections in an internal
agency appellate proceeding or forgo the opportunity later
to raise them in court. The Fifth Circuit, moreover, had
precedent applying the general rule in this specific context.
Paul v. Shalala, 29 F. 3d 208, 210-211 (1994). And far from
being misled by the agency’s form, petitioner’s lawyer fol-
lowed an alternative procedure, see 20 CFR §§422.205(a),
404.968(a) (1999), and filed 19 pages of detailed legal and fac-
tual arguments challenging the ALJ’s decision. App. 51-69.
In these circumstances, petitioner is accountable for her law-
yer’s decision—whether neglectful or by design—to reserve
some of her objections for federal court.

For these reasons, I would affirm the judgment of the
Court of Appeals.
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Petitioners were indicted for, among other things, conspiring to murder
federal officers. At the time of their trial, 18 U. S. C. §924(c)(1) read in
relevant part: “Whoever, during and in relation to any crime of vio-

lence . . ., uses or carries a firearm, shall, in addition to the punishment
provided for such crime . . ., be sentenced to imprisonment for five
years, . .. and if the firearm is|, e. g.,] a machinegun, . . . to imprisonment

for thirty years.” The jury determined that petitioners had violated
this section, and at sentencing, the judge found that the firearms in-
cluded machineguns and imposed the mandatory 30-year prison sen-
tence. The Fifth Circuit affirmed, concluding that statutory words such
as “machinegun” create sentencing factors, not elements of a separate
crime.

Held: Section 924(c)(1) uses the word “machinegun” (and similar words)
to state an element of a separate, aggravated crime. The statute’s lan-
guage, structure, context, history, and other factors helpful in determin-
ing its objectives lead to this conclusion. First, while the statute’s
literal language, taken alone, appears neutral, its overall structure
strongly favors the “new crime” interpretation. The first part of
§924(c)(1)’s opening sentence clearly establishes the elements of the
basic federal offense of using or carrying a gun during a crime of vio-
lence, and Congress placed that element and the word machinegun in a
single sentence, not broken up with dashes or separated into subsec-
tions. That, along with the fact that the next three sentences refer
directly to sentencing, strongly suggests that the entire first sentence
defines crimes. Second, courts have not typically or traditionally used
firearm types (such as “machinegun”) as sentencing factors where the
use or carrying of the firearm is itself the substantive crime. See Jones
v. United States, 526 U. S. 227, 234. 'Third, to ask a jury, rather than a
judge, to decide whether a defendant used or carried a machinegun
would rarely complicate a trial or risk unfairness. Cf. Almendarez-
Torres v. United States, 523 U. S. 224, 234-235. Fourth, the legislative
history favors interpreting § 924(c) as setting forth elements rather than
sentencing factors. Finally, the length and severity of an added manda-
tory sentence that turns on the presence or absence of a “machinegun”
(or any of the other listed firearm types) weighs in favor of treating
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such offense-related words as referring to an element in this context.
Such considerations make this a stronger “separate crime” case than
either Jomes or Almendarez-Torres—cases in which this Court was
closely divided as to Congress’ likely intent. Pp. 123-131.

179 F. 3d 321, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, O’CONNOR, KENNEDY, SOUTER, THOMAS, and GINS-
BURG, JJ., joined, and in which SCALIA, J., joined except as to point Fourth
of Part II.

Stephen P. Halbrook argued the cause for petitioners.
With him on the briefs were John F. Carroll, Richard G.
Ferguson, Stanley Rentz, and Steven R. Rosen.

Assistant Attorney General Robinson argued the cause
for the United States. With him on the brief were Solicitor
General Waxman, Deputy Solicitor General Dreeben, Ed-
ward C. DuMont, and Joseph C. Wyderko.*

JUSTICE BREYER delivered the opinion of the Court.T

In this case we once again decide whether words in a fed-
eral criminal statute create offense elements (determined by
a jury) or sentencing factors (determined by a judge). See
Jones v. United States, 526 U. S. 227 (1999); Almendarez-
Torres v. United States, 523 U. S. 224 (1998). The statute
in question, 18 U. S. C. §924(c) (1988 ed., Supp. V), prohibits
the use or carrying of a “firearm” in relation to a crime of
violence, and increases the penalty dramatically when the
weapon used or carried is, for example, a “machinegun.”
We conclude that the statute uses the word “machinegun”
(and similar words) to state an element of a separate offense.

*Briefs of amici curiae urging reversal were filed for Law Enforcement
Alliance of America, Inc., by Richard E. Gardiner; and for the National
Association of Criminal Defense Lawyers et al. by Ann C. McClintock,
Kyle O’Dowd, and Barbara Bergman.

TJUSTICE SCALIA joins this opinion except as to point Fourth of Part I1.
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Petitioners are members of the Branch-Davidian religious
sect and are among those who were involved in a violent
confrontation with federal agents from the Bureau of Alco-
hol, Tobacco, and Firearms near Waco, Texas, in 1993. The
case before us arises out of an indictment alleging that,
among other things, petitioners conspired to murder federal
officers. At the time of petitioners’ trial, the criminal stat-
ute at issue (reprinted in its entirety in the Appendix, infra)
read in relevant part:

“(c)(1) Whoever, during and in relation to any crime
of violence . . ., uses or carries a firearm, shall, in addi-
tion to the punishment provided for such crime of vio-
lence . . ., be sentenced to imprisonment for five years,
and if the firearm is a short-barreled rifle [or a] short-
barreled shotgun to imprisonment for ten years, and if
the firearm is a machinegun, or a destructive device, or
is equipped with a firearm silencer or firearm muffler, to
imprisonment for thirty years.” 18 U.S.C. §924(c)(1)
(1988 ed., Supp. V).

A jury determined that petitioners had violated this section
by, in the words of the trial judge’s instruction, “knowingly
us[ing] or carr[ying] a firearm during and in relation to” the
commission of a crime of violence. App. 29. At sentencing,
the judge found that the “firearms” at issue included certain
machineguns (many equipped with silencers) and handgre-
nades that the defendants actually or constructively had pos-
sessed. United States v. Branch, Crim. No. W-93-CR-046
(WD Tex., June 21, 1994), reprinted in App. to Pet. for Cert.
119a, 124a-125a. The judge then imposed the statute’s man-
datory 30-year prison sentence. Id., at 134a.

Petitioners appealed. Meanwhile, this Court decided that
the word “use” in §924(c)(1) requires evidence of more than
“mere possession.” Bailey v. United States, 516 U. S. 137,
143 (1995). The Court of Appeals subsequently held that
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our decision in Bailey necessitated a remand of the case to
determine whether, in Bailey’s stronger sense of “use,” peti-
tioners had used “machineguns and other enhancing weap-
ons.” United States v. Branch, 91 F. 3d 699, 740-741 (CA5
1996). The court also concluded that statutory words such
as “machinegun” create sentencing factors, 1. e., factors that
enhance a sentence, not elements of a separate crime. Id.,
at 738-740. Hence, it specified that the jury “was not re-
quired” to determine whether petitioners used or carried
“machineguns” or other enhanced weapons. Id., at 740.
Rather, it wrote that “[slhould the district court find on
remand that members of the conspiracy actively employed
machineguns, it is free to reimpose the 30-year sentence.”
Id., at 740-741 (emphasis added). On remand, the District
Court resentenced petitioners to 30-year terms of imprison-
ment based on its weapons-related findings. See App. to
Pet. for Cert. 119a. The Court of Appeals affirmed. 179
F. 3d 321 (CA5 1999).

The Federal Courts of Appeals have different views as
to whether the statutory word “machinegun” (and similar
words appearing in the version of 18 U. S. C. §924(c)(1) here
at issue) refers to a sentencing factor to be assessed by
the trial court or creates a new substantive crime to be
determined by the jury. Compare, e.g., United States v.
Alborola-Rodriguez, 1563 F. 3d 1269, 1272 (CA11 1998) (sen-
tencing factor), with United States v. Alerta, 96 F. 3d 1230,
1235 (CA9 1996) (element). We granted certiorari to resolve
the conflict.

II

The question before us is whether Congress intended the
statutory references to particular firearm types in §924(c)(1)
to define a separate crime or simply to authorize an enhanced
penalty. If the former, the indictment must identify the
firearm type and a jury must find that element proved be-
yond a reasonable doubt. If the latter, the matter need not
be tried before a jury but may be left for the sentencing
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judge to decide. As petitioners note, our decision in Jones
concluded, in a similar situation, that treating facts that lead
to an increase in the maximum sentence as a sentencing fac-
tor would give rise to significant constitutional questions.
See 526 U. S., at 239-252. Here, even apart from the doc-
trine of constitutional doubt, our consideration of § 924(c)(1)’s
language, structure, context, history, and such other factors
as typically help courts determine a statute’s objectives,
leads us to conclude that the relevant words create a sepa-
rate substantive crime.

First, while the statute’s literal language, taken alone,
appears neutral, its overall structure strongly favors the
“new crime” interpretation. The relevant statutory sen-
tence says: “Whoever, during and in relation to any crime
of violence . . ., uses or carries a firearm, shall . . . be sen-
tenced to imprisonment for five years, and if the firearm is
a . .. machinegun, . . . to imprisonment for thirty years.”
§924(c)(1). On the one hand, one could read the words “dur-
ing and in relation to a crime of violence” and “uses or car-
ries a firearm” as setting forth two basic elements of the
offense, and the subsequent “machinegun” phrase as merely
increasing a defendant’s sentence in relevant cases. But,
with equal ease, by emphasizing the phrase “if the firearm is
a...,” one can read the language as simply substituting the
word “machinegun” for the initial word “firearm”; thereby
both incorporating by reference the initial phrases that re-
late the basic elements of the crime and creating a different
crime containing one new element, 1. e., the use or carrying
of a “machinegun” during and in relation to a crime of
violence.

The statute’s structure clarifies any ambiguity inherent
in its literal language. The first part of the opening sen-
tence clearly and indisputably establishes the elements of
the basic federal offense of using or carrying a gun during
and in relation to a crime of violence. See United States
v. Rodriguez-Moreno, 526 U. S. 275, 280 (1999). Congress
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placed the element “uses or carries a firearm” and the word
“machinegun” in a single sentence, not broken up with
dashes or separated into subsections. Cf. Jones, supra, at
232-233 (noting that the structure of the carjacking stat-
ute—a “principal paragraph” followed by “numbered subsec-
tions”—makes it “look” as though the statute sets forth sen-
tencing factors). The next three sentences of §924(c)(1)
(which appear after the sentence quoted above (see Appen-
dix, infra)) refer directly to sentencing: the first to recidi-
vism, the second to concurrent sentences, the third to parole.
These structural features strongly suggest that the basic job
of the entire first sentence is the definition of crimes and the
role of the remaining three is the description of factors (such
as recidivism) that ordinarily pertain only to sentencing.

We concede that there are two other structural circum-
stances that suggest a contrary interpretation. The title of
the entirety of §924 is “Penalties”; and in 1998 Congress re-
enacted § 924(c)(1), separating different parts of the first sen-
tence (and others) into different subsections, see Pub. L. 105-
386, §1(a)(1), 112 Stat. 3469. In this case, however, the
section’s title cannot help, for Congress already has deter-
mined that at least some portion of §924, including §924(c)
itself, creates, not penalty enhancements, but entirely new
crimes. See S. Rep. No. 98-225, pp. 312-314 (1984) (“Sec-
tion 924(c) sets out an offense distinct from the underlying
felony and is not simply a penalty provision”); see also Busic
v. United States, 446 U. S. 398, 404 (1980); Simpson v. United
States, 435 U. S. 6, 10 (1978). The title alone does not tell us
which are which. Nor can a new postenactment statutory
restructuring help us here to determine what Congress in-
tended at the time it enacted the earlier statutory provision
that governs this case. See Almendarez-Torres, 523 U. S.,
at 237 (amendments that, among other things, neither
“declare the meaning of earlier law” nor “seek to clarify an
earlier enacted general term” fail to provide interpretive
guidance).
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Second, we cannot say that courts have typically or tradi-
tionally used firearm types (such as “shotgun” or “machine-
gun”) as sentencing factors, at least not in respect to an un-
derlying “use or carry” crime. See Jomes, supra, at 234
(“[S]tatutory drafting occurs against a backdrop . . . of tradi-
tional treatment of certain categories of important facts”);
see also Almendarez-Torres, supra, at 230 (recidivism “is as
typical a sentencing factor as one might imagine”). Tradi-
tional sentencing factors often involve either characteristics
of the offender, such as recidivism, or special features of the
manner in which a basic crime was carried out (e. g., that the
defendant abused a position of trust or brandished a gun).
See 18 U. S. C. §3553(a)(1) (providing that a sentencing court
“shall” consider “the history and characteristics of the de-
fendant” and “the nature and circumstances of the offense”);
see also, e. g., United States Sentencing Commission, Guide-
lines Manual §4A1.1 (Nov. 1998) (sentence based in part on
defendant’s criminal history); § 3B1.3 (upward adjustment for
abuse of position of trust); § 5K2.6 (same for use of a danger-
ous instrumentality). Offender characteristics are not here
at issue. And, although one might consider the use of a ma-
chinegun, or for that matter a firearm, as a means (or a man-
ner) in which the offender carried out the more basic under-
lying crime of violence, the underlying crime of violence is
not the basic crime here at issue. Rather, as we have al-
ready mentioned, the use or carrying of a firearm is itself a
separate substantive crime. See Busic, supra, at 404; Simp-
son, supra, at 10.

The Government argues that, conceptually speaking, one
can refer to the use of a machinegun as simply a “metho[d]”
of committing the underlying “firearms offense.” Brief for
United States 23. But the difference between carrying, say,
a pistol and carrying a machinegun (or, to mention another
factor in the same statutory sentence, a “destructive device,”
1. e., a bomb) is great, both in degree and kind. And, more
importantly, that difference concerns the nature of the ele-
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ment lying closest to the heart of the crime at issue. It is
not surprising that numerous gun crimes make substantive
distinctions between weapons such as pistols and machine-
guns. See, e. g., 18 U. S. C. §922(a)(4) (making it unlawful to
“transport in interstate or foreign commerce” any “destruc-
tive device,” “machine gun,” or similar type of weapon unless
carrier is licensed or authorized, but making no such prohi-
bition for pistols); §922(b)(4) (prohibiting the unauthorized
sale or delivery of “machine gun[s]” and similar weapons);
§922(0)(1) (making it “unlawful for any person to transfer
or possess a machine gun”); §922(v)(1) (making it illegal “to
manufacture, transfer, or possess a semiautomatic assault
weapon”). And we do not have any indication that legisla-
tures or judges typically have viewed the difference between
using a pistol and using a machinegun as insubstantial. In-
deed, the fact that (a) the statute at issue prescribes a man-
datory penalty for using or carrying a machinegun that is
six times more severe than the punishment for using or car-
rying a mere “firearm,” and (b) at least two Courts of Ap-
peals have interpreted §924(c)(1) as setting forth a separate
“machinegun” element in relevant cases, see Alerta, 96 F. 3d,
at 1235; Judicial Committee on Model Jury Instructions for
the Eighth Circuit, Manual of Model Criminal Jury Instruc-
tions 6.18.924C (1997 ed.), in L. Sand, J. Siffert, W. Lough-
lin, & S. Reiss, Modern Federal Jury Instructions: Criminal
Pattern Instructions, p. 8-153 (1999), points to the conclusion
that the difference between the act of using or carrying a
“firearm” and the act of using or carrying a “machinegun” is
both substantive and substantial—a conclusion that supports
a “separate crime” interpretation.

Third, to ask a jury, rather than a judge, to decide whether
a defendant used or carried a machinegun would rarely com-
plicate a trial or risk unfairness. Cf. Almendarez-Torres,
supra, at 234-235 (pointing to potential unfairness of placing
fact of recidivism before jury). As a practical matter, in de-
termining whether a defendant used or carried a “firearm,”
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the jury ordinarily will be asked to assess the particular
weapon at issue as well as the circumstances under which it
was allegedly used. Furthermore, inasmuch as the prosecu-
tion’s case under §924(c) usually will involve presenting a
certain weapon (or weapons) to the jury and arguing that
the defendant used or carried that weapon during a crime of
violence within the meaning of the statute, the evidence is
unlikely to enable a defendant to respond both (1) “I did not
use or carry any firearm,” and (2) “even if I did, it was a
pistol, not a machinegun.” Hence, a rule of law that makes
it difficult to make both claims at the same time to the same
decisionmaker (the jury) will not often prejudice a defend-
ant’s case.

At the same time, a contrary rule—one that leaves the
machinegun matter to the sentencing judge—might unneces-
sarily produce a conflict between the judge and the jury.
That is because, under our case law interpreting the statute
here at issue, a jury may well have to decide which of several
weapons the defendant actively used, rather than passively
possessed. See Bailey, 516 U. S., at 143. And, in such a
case, the sentencing judge will not necessarily know which
“firearm” supports the jury’s determination. Under these
circumstances, a judge’s later, sentencing-related decision
that the defendant used the machinegun, rather than, say,
the pistol, might conflict with the jury’s belief that he ac-
tively used the pistol, which factual belief underlay its fire-
arm “use” conviction. Cf. Alerta, supra, at 1234-1235 (in
the absence of a specific jury finding regarding the type of
weapon that defendant used, it was possible that the jury did
not find “use” of a machinegun even though the judge im-
posed the 30-year mandatory statutory sentence). There is
no reason to think that Congress would have wanted a
judge’s views to prevail in a case of so direct a factual con-
flict, particularly when the sentencing judge applies a lower
standard of proof and when 25 additional years in prison are
at stake.
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Fourth, the Government argues that the legislative his-
tory of the statute favors interpreting §924(c) as setting
forth sentencing factors, not elements. It points out that
§924(c), as originally enacted, provided a mandatory mini-
mum prison term of at least one year (up to a maximum of
10 years) where a person (1) “use[d] a firearm to commit
any felony,” or (2) “carr[ied] a firearm unlawfully during the
commission of any felony.” Gun Control Act of 1968, §102,
82 Stat. 1223; see also Omnibus Crime Control Act of 1970,
§13, 84 Stat. 1889. In 1984, Congress amended the law,
eliminating the range of permissible penalties, setting a man-
datory prison term of five years, and specifying that that
term was to be added on top of the prison term related to the
underlying “crime of violence,” including statutory sentences
that imposed certain other weapons-related enhancements.
See Comprehensive Crime Control Act of 1984, § 1005(a), 98
Stat. 2138. In 1986, Congress again amended the law by
providing for a 10-year mandatory prison term (20 years for
subsequent offenses) “if the firearm is a machinegun, or is
equipped with a firearm silencer or firearm muffler.” Fire-
arms Owners’ Protection Act, §104(a)(2), 100 Stat. 456. In
1988, Congress changed the provision to its here-relevant
form. Anti-Drug Abuse Act of 1988, § 6460, 102 Stat. 4373.

The Government finds three features of the history sur-
rounding the enactment of the key 1986 version of the stat-
ute significant. First, the House Report spoke in terms of
a sentence, not an offense. The Report stated, for example,
that the relevant bill would create “a new mandatory prison
term of ten years for using or carrying a machine gun during
and in relation to a crime of violence or a drug trafficking
offense for a first offense, and twenty years for a subsequent
offense.” H. R. Rep. No. 99-495, p. 28 (1986); see also 1d.,
at 2 (bill “[plrovides a mandatory prison term of ten years
for using or carrying a machine gun during and in relation
to a crime of violence or a drug trafficking offense, and a
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mandatory twenty years for any subsequent offense”). Sec-
ond, statements of the bill’s sponsors and supporters on the
floor of the House also spoke in terms of sentencing, noting,
for example, that the proposed law “imposes mandatory
prison terms on those [who] would use a machinegun in the
commission of a violent offense.” 132 Cong. Rec. 3809 (1986)
(statement of Rep. Hughes); see also, e. g., id., at 6843 (state-
ment of Rep. Volkmer) (bill “includes stiff mandatory sen-
tences for the use of firearms, including machineguns and
silencers, in relation to violent or drug trafficking crimes”);
1d., at 6850 (statement of Rep. Moore) (machinegun clause
“strengthen[s] criminal penalties”); id., at 6856 (statement of
Rep. Wirth) (proposed law “would have many benefits, in-
cluding the expansion of mandatory sentencing to those per-
sons who use a machinegun in the commission of a violent
crime”). Third, and similarly, “any discussion suggesting
the creation of a new offense” was “[nJoticeably absent” from
the legislative record. 91 F. 3d, at 739; Brief for United
States 36.

Insofar as this history may be relevant, however, it does
not significantly help the Government. That is because the
statute’s basic “uses or carries a firearm” provision also dealt
primarily with sentencing, its pre-eminent feature consisting
of the creation of a new mandatory term of imprisonment
additional to that for the underlying crime of violence. Cf.
Bailey, supra, at 142 (“Section 924(c)(1) requires the imposi-
tion of specified penalties”); Smith v. United States, 508 U. S.
223,227 (1993) (same). In this context, the absence of “sepa-
rate offense” statements means little, and the “mandatory
sentencing” statements to which the Government points
show only that Congress believed that the “machinegun” and
“firearm” provisions would work similarly. Indeed, the leg-
islative statements that discuss a new prison term for the
act of “us[ing] a machine gun,” see, e. g., supra this page,
seemingly describe offense conduct, and, thus, argue against
(not for) the Government’s position.
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Fifth and finally, the length and severity of an added man-
datory sentence that turns on the presence or absence of
a “machinegun” (or any of the other listed firearm types)
weighs in favor of treating such offense-related words as re-
ferring to an element. Thus, if after considering traditional
interpretive factors, we were left genuinely uncertain as to
Congress’ intent in this regard, we would assume a prefer-
ence for traditional jury determination of so important a fac-
tual matter. Cf. Staples v. United States, 511 U. S. 600, 619,
n. 17 (1994) (rule of lenity requires that “ambiguous criminal
statute[s] . . . be construed in favor of the accused”); United
States v. Granderson, 511 U. S. 39, 54 (1994) (similar); United
States v. Bass, 404 U. S. 336, 347 (1971) (same).

These considerations, in our view, make this a stronger
“separate crime” case than either Jones or Almendarez-
Torres—cases in which we were closely divided as to Con-
gress’ likely intent. For the reasons stated, we believe that
Congress intended the firearm type-related words it used in
§924(c)(1) to refer to an element of a separate, aggravated
crime. Accordingly, we reverse the contrary determination
of the Court of Appeals and remand the case for proceedings
consistent with this opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT
“§924. Penalties.

“(e)(1) Whoever, during and in relation to any crime of vio-
lence or drug trafficking crime (including a crime of violence
or drug trafficking crime which provides for an enhanced
punishment if committed by the use of a deadly or dangerous
weapon or device) for which he may be prosecuted in a court
of the United States, uses or carries a firearm, shall, in addi-
tion to the punishment provided for such crime of violence
or drug trafficking crime, be sentenced to imprisonment for
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five years, and if the firearm is a short-barreled rifle [or a]
short-barreled shotgun to imprisonment for ten years, and if
the firearm is a machinegun, or a destructive device, or is
equipped with a firearm silencer or firearm muffler, to im-
prisonment for thirty years. In the case of his second or
subsequent conviction under this subsection, such person
shall be sentenced to imprisonment for twenty years, and if
the firearm is a machinegun, or a destructive device, or is
equipped with a firearm silencer or firearm muffler, to life
imprisonment without release. Notwithstanding any other
provision of law, the court shall not place on probation or
suspend the sentence of any person convicted of a violation
of this subsection, nor shall the term of imprisonment im-
posed under this subsection run concurrently with any other
term of imprisonment including that imposed for the crime
of violence or drug trafficking crime in which the firearm
was used or carried. No person sentenced under this sub-
section shall be eligible for parole during the term of impris-
onment imposed herein.” 18 U.S.C. §924(c)(1) (1988 ed.,
Supp. V) (footnote omitted).
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REEVES v. SANDERSON PLUMBING
PRODUCTS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 99-536. Argued March 21, 2000—Decided June 12, 2000

Petitioner Reeves, 57, and Joe Oswalt, in his mid-thirties, were the super-
visors in one of respondent’s departments known as the “Hinge Room,”
which was managed by Russell Caldwell, 45. Reeves’ responsibilities
included recording the attendance and hours worked by employees
under his supervision. In 1995, Caldwell informed Powe Chesnut, the
company’s director of manufacturing, that Hinge Room production was
down because employees were often absent, coming in late, and leav-
ing early. Because the monthly attendance reports did not indicate a
problem, Chesnut ordered an audit, which, according to his testimony,
revealed numerous timekeeping errors and misrepresentations by Cald-
well, Reeves, and Oswalt. Chesnut and other company officials recom-
mended to the company president, Sandra Sanderson, that Reeves and
Caldwell be fired, and she complied. Reeves filed this suit, contending
that he had been terminated because of his age in violation of the Age
Discrimination in Employment Act of 1967 (ADEA). At trial, respond-
ent contended Reeves had been fired due to his failure to maintain ac-
curate attendance records. Reeves attempted to demonstrate that this
explanation was pretext for age discrimination, introducing evidence
that he had accurately recorded the attendance and hours of the em-
ployees he supervised, and that Chesnut, whom Oswalt described as
wielding “absolute power” within the company, had demonstrated age-
based animus in his dealings with him. The District Court denied re-
spondent’s motions for judgment as a matter of law under Federal Rule
of Civil Procedure 50, and the case went to the jury, which returned a
verdict for Reeves. The Fifth Circuit reversed. Although recognizing
that Reeves may well have offered sufficient evidence for the jury to
have found that respondent’s explanation was pretextual, the court ex-
plained that this did not mean that Reeves had presented sufficient
evidence to show that he had been fired because of his age. In finding
the evidence insufficient, the court weighed the additional evidence of
discrimination introduced by Reeves against other circumstances sur-
rounding his discharge, including that Chesnut’s age-based comments
were not made in the direct context of Reeves’ termination; there was
no allegation that the other individuals who recommended his firing
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were motivated by age; two of those officials were over 50; all three
Hinge Room supervisors were accused of inaccurate recordkeeping; and
several of respondent’s managers were over 50 when Reeves was fired.

Held:

1. A plaintiff’s prima facie case of discrimination (as defined in Mec-
Donnell Douglas Corp. v. Green, 411 U. S. 792, 802, and subsequent de-
cisions), combined with sufficient evidence for a reasonable factfinder to
reject the employer’s nondiscriminatory explanation for its decision,
may be adequate to sustain a finding of liability for intentional discrimi-
nation under the ADEA. In this case, Reeves established a prima facie
case and made a substantial showing that respondent’s legitimate, non-
discriminatory explanation, i. e., his shoddy recordkeeping, was false.
He offered evidence showing that he had properly maintained the at-
tendance records in question and that cast doubt on whether he was
responsible for any failure to discipline late and absent employees. In
holding that the evidence was insufficient to sustain the jury’s ver-
dict, the Fifth Circuit ignored this evidence, as well as the evidence
supporting Reeves’ prima facie case, and instead confined its review
of the evidence favoring Reeves to that showing that Chesnut had di-
rected derogatory, age-based comments at Reeves, and that Chesnut
had singled him out for harsher treatment than younger employees.
It is therefore apparent that the court believed that only this additional
evidence of discrimination was relevant to whether the jury’s verdict
should stand. In so reasoning, the court misconceived the evidentiary
burden borne by plaintiffs who attempt to prove intentional discrimina-
tion through indirect evidence. In St. Mary’s Honor Center v. Hicks,
509 U. S. 502, 511, the Court stated that, because the factfinder’s dis-
belief of the reasons put forward by the defendant, together with the
elements of the prima facie case, may suffice to show intentional discrim-
ination, rejection of the defendant’s proffered reasons will permit the
trier of fact to infer the ultimate fact of intentional discrimination.
Proof that the defendant’s explanation is unworthy of credence is simply
one form of circumstantial evidence that is probative of intentional dis-
crimination, and it can be quite persuasive. See id., at 517. In appro-
priate circumstances, the trier of fact can reasonably infer from the
falsity of the explanation that the employer is dissembling to cover up
a discriminatory purpose. See, e. g., Wright v. West, 505 U. S. 277, 296.
Moreover, once the employer’s justification has been eliminated, dis-
crimination may well be the most likely alternative explanation, espe-
cially since the employer is in the best position to put forth the actual
reason for its decision. Cf. Furnco Constr. Corp. v. Waters, 438 U. S.
567, 577. Such a showing by the plaintiff will not always be adequate
to sustain a jury’s liability finding. Certainly there will be instances
where, although the plaintiff has established a prima facie case and
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introduced sufficient evidence to reject the employer’s explanation,
no rational factfinder could conclude that discrimination had occurred.
This Court need not—and could not—resolve all such circumstances
here. In this case, it suffices to say that a plaintiff’s prima facie case,
combined with sufficient evidence to find that the employer’s asserted
justification is false, may permit the trier of fact to conclude that the
employer unlawfully discriminated. Pp. 141-149.

2. Respondent was not entitled to judgment as a matter of law under
the particular circumstances presented here. Pp. 149-154.

(@) Rule 50 requires a court to render judgment as a matter of law
when a party has been fully heard on an issue, and there is no legally
sufficient evidentiary basis for a reasonable jury to find for that party
on that issue. The standard for judgment as a matter of law under
Rule 50 mirrors the standard for summary judgment under Rule 56.
Thus, the court must review all of the evidence in the record, cf,, e. g.,
Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 U. S. 574,
587, drawing all reasonable inferences in favor of the nonmoving party,
but making no credibility determinations or weighing any evidence, e. g.,
Lytle v. Household Mfg., Inc., 494 U. S. 545, 554-555. The latter func-
tions, along with the drawing of legitimate inferences from the facts,
are for the jury, not the court. Anderson v. Liberty Lobby, Inc., 477
U. S. 242, 255. Thus, although the court should review the record as a
whole, it must disregard all evidence favorable to the moving party that
the jury is not required to believe. Pp. 149-151.

(b) In holding that the record contained insufficient evidence to
sustain the jury’s verdict, the Fifth Circuit misapplied the standard of
review dictated by Rule 50. The court disregarded evidence favorable
to Reeves—the evidence supporting his prima facie case and under-
mining respondent’s nondiscriminatory explanation—and failed to draw
all reasonable inferences in his favor. For instance, while acknowl-
edging the potentially damning nature of Chesnut’s age-related com-
ments, the court discounted them on the ground that they were not
made in the direct context of Reeves’ termination. And the court dis-
credited Reeves’ evidence that Chesnut was the actual decisionmaker
by giving weight to the fact that there was no evidence suggesting the
other decisionmakers were motivated by age. Moreover, the other
evidence on which the court relied—that Caldwell and Oswalt were
also cited for poor recordkeeping, and that respondent employed many
managers over age 50—although relevant, is certainly not dispositive.
See Furnco, supra, at 580. The ultimate question in every disparate
treatment case is whether the plaintiff was the victim of intentional
discrimination. Here, the District Court informed the jury that Reeves
was required to show by a preponderance of the evidence that his age
was a determining and motivating factor in the decision to terminate
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him. It instructed the jury that, to show respondent’s explanation was
pretextual, Reeves had to demonstrate that age discrimination, not re-
spondent’s explanation, was the real reason for his discharge. Given
that Reeves established a prima facie case, introduced enough evidence
for the jury to reject respondent’s explanation, and produced additional
evidence that Chesnut was motivated by age-based animus and was
principally responsible for Reeves’ firing, there was sufficient evidence
for the jury to conclude that respondent had intentionally discrimi-
nated. Pp. 151-154.

197 F. 3d 688, reversed.

(O’CONNOR, J., delivered the opinion for a unanimous Court. GINS-
BURG, J., filed a concurring opinion, post, p. 154.

Jim Waide argued the cause for petitioner. With him on
the briefs were David A. Chandler, Victor 1. Fleitas, Eric
Schnapper, and Alan B. Morrison.

Patricia A. Millett argued the cause for the United States
et al. as amici curiae urging reversal. On the brief
were Solicitor General Waxman, Deputy Solicitor General
Underwood, Matthew D. Roberts, C. Gregory Stewart, and
Philip B. Sklover.

Taylor B. Smith argued the cause for respondent. With
him on the brief was Berkley N. Huskison.*

*Briefs of amici curiae urging reversal were filed for the AARP by
Thomas W. Osborne, Laurie A. McCann, Sally Dunaway, and Melvin
Radowitz; for the Association of Trial Lawyers of America by Jeffrey Rob-
ert White; for the Hispanic National Bar Association by Seth J. Benezra,
Luis Perez, and Gilbert M. Roman, for the Lawyers’” Committee for Civil
Rights Under Law et al. by Daniel F. Kolb, Norman Redlich, Barbara R.
Arnwine, Thomas J. Henderson, Richard T. Seymour, Teresa A. Ferrante,
Elainy R. Jones, Theodore M. Shaw, Norman J. Chachkin, Charles Ste-
phen Ralston, Dennis C. Hayes, Antonia Hernandez, Judith L. Lichtman,
Donna R. Lenhoff, Marcia D. Greenberger, Judith C. Appelbawm, Martha
F. Davis, Sara L. Mandelbaum, and Steven R. Shapiro; and for the Na-
tional Employment Lawyers Association by Paul W. Mollica and Paula
A. Brantner.

Briefs of amici curiae urging affirmance were filed for the Alabama
Retail Association by John J. Coleman I1I and Marcel L. Debruge; for the
Chamber of Commerce of the United States by Marshall B. Babson, Stan-
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JUSTICE O’CONNOR delivered the opinion of the Court.

This case concerns the kind and amount of evidence neces-
sary to sustain a jury’s verdict that an employer unlawfully
discriminated on the basis of age. Specifically, we must
resolve whether a defendant is entitled to judgment as a
matter of law when the plaintiff’s case consists exclusively
of a prima facie case of discrimination and sufficient evidence
for the trier of fact to disbelieve the defendant’s legitimate,
nondiscriminatory explanation for its action. We must also
decide whether the employer was entitled to judgment as a
matter of law under the particular circumstances presented
here.

I

In October 1995, petitioner Roger Reeves was 57 years
old and had spent 40 years in the employ of respondent,
Sanderson Plumbing Products, Inc., a manufacturer of toilet
seats and covers. 197 F. 3d 688, 690 (CA5 1999). Petitioner
worked in a department known as the “Hinge Room,” where
he supervised the “regular line.” Ibid. Joe Oswalt, in his
mid-thirties, supervised the Hinge Room’s “special line,”
and Russell Caldwell, the manager of the Hinge Room and
age 45, supervised both petitioner and Oswalt. Ibid. Peti-
tioner’s responsibilities included recording the attendance
and hours of those under his supervision, and reviewing a
weekly report that listed the hours worked by each em-
ployee. 3 Record 38-40.

In the summer of 1995, Caldwell informed Powe Chesnut,
the director of manufacturing and the husband of company
president Sandra Sanderson, that “production was down” in

ley Strauss, Stephen A. Bokat, and Robin S. Conrad; for the Equal Em-
ployment Advisory Council by Ann Elizabeth Reesman; for the Product
Liability Advisory Council, Inc., by Andrew L. Frey, Charles Rothfeld,
and Stephen M. Shapiro; for the Society for Human Resource Management
by Peter J. Petesch, Thomas J. Walsh, Jr., Timothy S. Bland, and John E.
Duwall; and for the Texas Association of Business and Chamber of Com-
merce by Dean J. Schaner and Scott M. Nelson.
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the Hinge Room because employees were often absent and
were “coming in late and leaving early.” 4 id., at 203-204.
Because the monthly attendance reports did not indicate a
problem, Chesnut ordered an audit of the Hinge Room’s
timesheets for July, August, and September of that year.
197 F. 3d, at 690. According to Chesnut’s testimony, that
investigation revealed “numerous timekeeping errors and
misrepresentations on the part of Caldwell, Reeves, and Os-
walt.” Ibid. Following the audit, Chesnut, along with
Dana Jester, vice president of human resources, and Tom
Whitaker, vice president of operations, recommended to
company president Sanderson that petitioner and Caldwell
be fired. Id., at 690-691. In October 1995, Sanderson fol-
lowed the recommendation and discharged both petitioner
and Caldwell. Id., at 691.

In June 1996, petitioner filed suit in the United States
District Court for the Northern District of Mississippi, con-
tending that he had been fired because of his age in viola-
tion of the Age Discrimination in Employment Act of 1967
(ADEA), 81 Stat. 602, as amended, 29 U. S. C. §621 et seq.
At trial, respondent contended that it had fired petitioner
due to his failure to maintain accurate attendance records,
while petitioner attempted to demonstrate that respondent’s
explanation was pretext for age discrimination. 197 F. 3d,
at 692-693. Petitioner introduced evidence that he had ac-
curately recorded the attendance and hours of the employees
under his supervision, and that Chesnut, whom Oswalt de-
scribed as wielding “absolute power” within the company, 3
Record 80, had demonstrated age-based animus in his deal-
ings with petitioner. 197 F. 3d, at 693.

During the trial, the District Court twice denied oral mo-
tions by respondent for judgment as a matter of law under
Rule 50 of the Federal Rules of Civil Procedure, and the case
went to the jury. 3 Record 183; 4 id., at 354. The court
instructed the jury that “[i]f the plaintiff fails to prove age
was a determinative or motivating factor in the decision to
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terminate him, then your verdict shall be for the defendant.”
Tr. 7 (Jury Charge) (Sept. 12, 1997). So charged, the jury
returned a verdict in favor of petitioner, awarding him
$35,000 in compensatory damages, and found that respond-
ent’s age discrimination had been “willfu[l].” 197 F. 3d, at
691. The District Court accordingly entered judgment for
petitioner in the amount of $70,000, which included $35,000
in liquidated damages based on the jury’s finding of will-
fulness. Ibid. Respondent then renewed its motion for
judgment as a matter of law and alternatively moved for a
new trial, while petitioner moved for front pay. 2 Record,
Doc. Nos. 36, 38. The District Court denied respondent’s
motions and granted petitioner’s, awarding him $28,490.80 in
front pay for two years’ lost income. 2 id., Doc. Nos. 40, 41.

The Court of Appeals for the Fifth Circuit reversed, hold-
ing that petitioner had not introduced sufficient evidence to
sustain the jury’s finding of unlawful discrimination. 197 F.
3d, at 694. After noting respondent’s proffered justification
for petitioner’s discharge, the court acknowledged that peti-
tioner “very well may” have offered sufficient evidence for
“a reasonable jury [to] have found that [respondent’s] expla-
nation for its employment decision was pretextual.” Id., at
693. The court explained, however, that this was “not dis-
positive” of the ultimate issue—namely, “whether Reeves
presented sufficient evidence that his age motivated [re-
spondent’s] employment decision.” Ibid. Addressing this
question, the court weighed petitioner’s additional evidence
of discrimination against other circumstances surrounding
his discharge. See id., at 693-694. Specifically, the court
noted that Chesnut’s age-based comments “were not made
in the direct context of Reeves’s termination”; there was no
allegation that the two other individuals who had recom-
mended that petitioner be fired (Jester and Whitaker) were
motivated by age; two of the decisionmakers involved in
petitioner’s discharge (Jester and Sanderson) were over the
age of 50; all three of the Hinge Room supervisors were
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accused of inaccurate recordkeeping; and several of re-
spondent’s management positions were filled by persons over
age 50 when petitioner was fired. Ibid. On this basis, the
court concluded that petitioner had not introduced sufficient
evidence for a rational jury to conclude that he had been
discharged because of his age. Id., at 694.

We granted certiorari, 528 U. S. 985 (1999), to resolve a
conflict among the Courts of Appeals as to whether a plain-
tiff’s prima facie case of discrimination (as defined in McDon-
nell Douglas Corp. v. Green, 411 U. S. 792, 802 (1973)), com-
bined with sufficient evidence for a reasonable factfinder to
reject the employer’s nondiscriminatory explanation for its
decision, is adequate to sustain a finding of liability for inten-
tional discrimination. Compare Kline v. TVA, 128 F. 3d 337
(CA6 1997) (prima facie case combined with sufficient evi-
dence to disbelieve employer’s explanation always creates
jury issue of whether employer intentionally discriminated);
Combs v. Plantation Patterns, 106 F. 3d 1519 (CA11 1997)
(same), cert. denied, 522 U. S. 1045 (1998); Sheridan v. E. 1.
DuPont de Nemours & Co., 100 F. 3d 1061 (CA3 1996) (same)
(en banc), cert. denied, 521 U. S. 1129 (1997); Gaworski v. ITT
Commercial Finance Corp., 17 F. 3d 1104 (CAS) (same), cert.
denied, 513 U. S. 946 (1994); Anderson v. Baxter Healthcare
Corp., 13 F. 3d 1120 (CAT7 1994) (same); Washington v. Gar-
rett, 10 F. 3d 1421 (CA9 1993) (same), with Aka v. Washing-
ton Hospital Center, 156 F. 3d 1284 (CADC 1998) (en banc)
(plaintiff’s discrediting of employer’s explanation is entitled
to considerable weight, such that plaintiff should not be
routinely required to submit evidence over and above proof
of pretext), and with Fisher v. Vassar College, 114 F. 3d
1332 (CA2 1997) (en banc) (plaintiff must introduce sufficient
evidence for jury to find both that employer’s reason was
false and that real reason was discrimination), cert. denied,
522 U.S. 1075 (1998); Rhodes v. Guiberson Oil Tools, 75
F. 3d 989 (CA5 1996) (same); Theard v. Glaxo, Inc., 47 F. 3d
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676 (CA4 1995) (same); Woods v. Friction Materials, Inc.,
30 F. 3d 255 (CA1 1994) (same).

II

Under the ADEA, it is “unlawful for an employer . . . to fail
or refuse to hire or to discharge any individual or otherwise
discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment,
because of such individual’s age.” 29 U.S.C. §623(a)(1).
When a plaintiff alleges disparate treatment, “liability de-
pends on whether the protected trait (under the ADEA, age)
actually motivated the employer’s decision.” Hazen Paper
Co. v. Biggins, 507 U. S. 604, 610 (1993). That is, the plain-
tiff’s age must have “actually played a role in [the employer’s
decisionmaking] process and had a determinative influence
on the outcome.” Ibid. Recognizing that “the question
facing triers of fact in discrimination cases is both sensitive
and difficult,” and that “[t]here will seldom be ‘eyewitness’
testimony as to the employer’s mental processes,” Postal
Service Bd. of Governors v. Aikens, 460 U. S. 711, 716 (1983),
the Courts of Appeals, including the Fifth Circuit in this
case, have employed some variant of the framework articu-
lated in McDonnell Douglas to analyze ADEA claims that
are based principally on circumstantial evidence. See, e. g.,
Stokes v. Westinghouse Savannah River Co., 206 F. 3d 420,
429 (CA4 2000); Galabya v. New York City Bd. of Ed., 202
F. 3d 636, 639 (CA2 2000); Hall v. Giant Food, Inc., 175 F. 3d
1074, 1077-1078 (CADC 1999); Beaird v. Seagate Technology
Inc., 145 F. 3d 1159, 1165 (CA10), cert. denied, 525 U. S. 1054
(1998); Hindman v. Transkrit Corp., 145 F. 3d 986, 990-991
(CAS8 1998); Turlington v. Atlanta Gas Light Co., 135 F. 3d
1428, 1432 (CA11), cert. denied, 525 U. S. 962 (1998); Keller
v. Orix Credit Alliance, Inc., 130 F. 3d 1101, 1108 (CA3 1997)
(en banc); Kaniff v. Allstate Ins. Co., 121 F. 3d 258, 263 (CA7
1997); Ritter v. Hughes Aircraft Co., 58 F. 3d 454, 456-457
(CA9 1995); Bodenheimer v. PPG Industries, Inc., 5 F. 3d
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955, 957 (CA5 1993); Mesnick v. General Elec. Co., 950 F. 2d
816, 823 (CA1 1991), cert. denied, 504 U. S. 985 (1992); Acker-
man v. Diamond Shamrock Corp., 670 F. 2d 66, 69 (CA6
1982). This Court has not squarely addressed whether the
McDonnell Douglas framework, developed to assess claims
brought under § 703(a)(1) of Title VII of the Civil Rights Act
of 1964, 78 Stat. 255, 42 U. S. C. §2000e-2(a)(1), also applies
to ADEA actions. Because the parties do not dispute the
issue, we shall assume, arguendo, that the McDonnell Doug-
las framework is fully applicable here. Cf. O’Connor v. Con-
solidated Coin Caterers Corp., 517 U. S. 308, 311 (1996).
McDonnell Douglas and subsequent decisions have “es-
tablished an allocation of the burden of production and an
order for the presentation of proof in . . . discriminatory-
treatment cases.” St. Mary’s Honor Center v. Hicks, 509
U.S. 502, 506 (1993). First, the plaintiff must establish a
prima facie case of discrimination. Ibid.; Texas Dept. of
Community Affairs v. Burdine, 450 U.S. 248, 252-253
(1981). It is undisputed that petitioner satisfied this burden
here: (i) at the time he was fired, he was a member of the
class protected by the ADEA (“individuals who are at least
40 years of age,” 29 U. S. C. §631(a)), (ii) he was otherwise
qualified for the position of Hinge Room supervisor, (iii) he
was discharged by respondent, and (iv) respondent succes-
sively hired three persons in their thirties to fill petitioner’s
position. See 197 F. 3d, at 691-692. The burden therefore
shifted to respondent to “produc[e] evidence that the plaintiff
was rejected, or someone else was preferred, for a legiti-
mate, nondiscriminatory reason.” Burdine, supra, at 254.
This burden is one of production, not persuasion; it “can in-
volve no credibility assessment.” St. Mary’s Honor Center,
supra, at 509. Respondent met this burden by offering
admissible evidence sufficient for the trier of fact to con-
clude that petitioner was fired because of his failure to main-
tain accurate attendance records. See 197 F. 3d, at 692.
Accordingly, “the McDonnell Douglas framework—with
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its presumptions and burdens”—disappeared, St. Mary’s
Honor Center, supra, at 510, and the sole remaining issue
was “discrimination vel non,” Aikens, supra, at 714.

Although intermediate evidentiary burdens shift back
and forth under this framework, “[t]he ultimate burden of
persuading the trier of fact that the defendant intentionally
discriminated against the plaintiff remains at all times with
the plaintiff.” Burdine, 450 U. S., at 253. And in attempt-
ing to satisfy this burden, the plaintiff—once the employer
produces sufficient evidence to support a nondiscriminatory
explanation for its decision—must be afforded the “opportu-
nity to prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its true
reasons, but were a pretext for discrimination.” Ibid.; see
also St. Mary’s Honor Center, supra, at 507-508. That is,
the plaintiff may attempt to establish that he was the vic-
tim of intentional discrimination “by showing that the em-
ployer’s proffered explanation is unworthy of credence.”
Burdine, supra, at 256. Moreover, although the presump-
tion of diserimination “drops out of the picture” once the de-
fendant meets its burden of production, St. Mary’s Honor
Center, supra, at 511, the trier of fact may still consider the
evidence establishing the plaintiff’s prima facie case “and
inferences properly drawn therefrom . . . on the issue of
whether the defendant’s explanation is pretextual,” Burdine,
supra, at 255, n. 10.

In this case, the evidence supporting respondent’s ex-
planation for petitioner’s discharge consisted primarily of
testimony by Chesnut and Sanderson and documentation
of petitioner’s alleged “shoddy record keeping.” 197 F. 3d,
at 692. Chesnut testified that a 1993 audit of Hinge Room
operations revealed “a very lax assembly line” where em-
ployees were not adhering to general work rules. 4 Rec-
ord 197-199. As a result of that audit, petitioner was placed
on 90 days’ probation for unsatisfactory performance. 197
F. 3d, at 690. In 1995, Chesnut ordered another investi-
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gation of the Hinge Room, which, according to his testi-
mony, revealed that petitioner was not correctly recording
the absences and hours of employees. 4 Record 204-205.
Respondent introduced summaries of that investigation
documenting several attendance violations by 12 employees
under petitioner’s supervision, and noting that each should
have been disciplined in some manner. See App. 21-24,
30-37; 4 Record 206-208. Chesnut testified that this failure
to discipline absent and late employees is “extremely im-
portant when you are dealing with a union” because uneven
enforcement across departments would keep the company
“in grievance and arbitration cases, which are costly, all
the time.” 4 id., at 206. He and Sanderson also stated
that petitioner’s errors, by failing to adjust for hours not
worked, cost the company overpaid wages. 3 id., at 100,
142, 154; 4 1d., at 191-192, 213. Sanderson testified that she
accepted the recommendation to discharge petitioner be-
cause he had “intentionally falsif[ied] company pay records.”
3 id., at 100.

Petitioner, however, made a substantial showing that re-
spondent’s explanation was false. First, petitioner offered
evidence that he had properly maintained the attendance
records. Most of the timekeeping errors cited by respond-
ent involved employees who were not marked late but who
were recorded as having arrived at the plant at 7 a.m. for
the 7 a.m. shift. 31d., at 118-123; 4 id., at 240-247, 283-285,
291, 293-294. Respondent contended that employees ar-
riving at 7 a.m. could not have been at their workstations by
7 a.m., and therefore must have been late. 3 1d., at 119-120;
4 id., at 241, 245. But both petitioner and Oswalt testified
that the company’s automated timeclock often failed to
scan employees’ timecards, so that the timesheets would not
record any time of arrival. 3 id., at 6, 85; 4 id., at 334-335.
On these occasions, petitioner and Oswalt would visually
check the workstations and record whether the employees
were present at the start of the shift. 3 id., at 6, 85-8T;



Cite as: 530 U. S. 133 (2000) 145

Opinion of the Court

4 1d., at 335. They stated that if an employee arrived
promptly but the timesheet contained no time of arrival,
they would reconcile the two by marking “7 a.m.” as the
employee’s arrival time, even if the employee actually ar-
rived at the plant earlier. Ibid. On cross-examination,
Chesnut acknowledged that the timeclock sometimes mal-
functioned, and that if “people were there at their work
station[s]” at the start of the shift, the supervisor “would
write in seven o’clock.” 4 id., at 244. Petitioner also testi-
fied that when employees arrived before or stayed after their
shifts, he would assign them additional work so they would
not be overpaid. See 197 F. 3d, at 693.

Petitioner similarly cast doubt on whether he was respon-
sible for any failure to discipline late and absent employees.
Petitioner testified that his job only included reviewing the
daily and weekly attendance reports, and that disciplinary
writeups were based on the monthly reports, which were
reviewed by Caldwell. 3 Record 20-22; 4 id., at 335. Sand-
erson admitted that Caldwell, and not petitioner, was respon-
sible for citing employees for violations of the company’s at-
tendance policy. 31id., at 20-21, 137-138. Further, Chesnut
conceded that there had never been a union grievance or
employee complaint arising from petitioner’s recordkeeping,
and that the company had never calculated the amount of
overpayments allegedly attributable to petitioner’s errors.
4 id., at 267, 301. Petitioner also testified that, on the day
he was fired, Chesnut said that his discharge was due to his
failure to report as absent one employee, Gina Mae Coley, on
two days in September 1995. 3 id., at 23, 70; 4 id., at 335-
336. But petitioner explained that he had spent those days
in the hospital, and that Caldwell was therefore responsible
for any overpayment of Coley. 3 id., at 17, 22. Finally,
petitioner stated that on previous occasions that employees
were paid for hours they had not worked, the company had
simply adjusted those employees’ next paychecks to correct
the errors. 3 id., at 72-73.
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Based on this evidence, the Court of Appeals concluded
that petitioner “very well may be correct” that “a reasonable
jury could have found that [respondent’s] explanation for its
employment decision was pretextual.” 197 F. 3d, at 693.
Nonetheless, the court held that this showing, standing
alone, was insufficient to sustain the jury’s finding of liability:
“We must, as an essential final step, determine whether
Reeves presented sufficient evidence that his age motivated
[respondent’s] employment decision.” Ibid. And in making
this determination, the Court of Appeals ignored the evi-
dence supporting petitioner’s prima facie case and challeng-
ing respondent’s explanation for its decision. See id., at
693-694. The court confined its review of evidence favoring
petitioner to that evidence showing that Chesnut had di-
rected derogatory, age-based comments at petitioner, and
that Chesnut had singled out petitioner for harsher treat-
ment than younger employees. See ibid. It is therefore
apparent that the court believed that only this additional evi-
dence of discrimination was relevant to whether the jury’s
verdict should stand. That is, the Court of Appeals pro-
ceeded from the assumption that a prima facie case of dis-
crimination, combined with sufficient evidence for the trier
of fact to disbelieve the defendant’s legitimate, nondiscrimi-
natory reason for its decision, is insufficient as a matter of
law to sustain a jury’s finding of intentional discrimination.

In so reasoning, the Court of Appeals misconceived the
evidentiary burden borne by plaintiffs who attempt to prove
intentional discrimination through indirect evidence. This
much is evident from our decision in St. Mary’s Honor Cen-
ter. There we held that the factfinder’s rejection of the
employer’s legitimate, nondiscriminatory reason for its ac-
tion does not compel judgment for the plaintiff. 509 U. S.,
at 511. The ultimate question is whether the employer in-
tentionally discriminated, and proof that “the employer’s
proffered reason is unpersuasive, or even obviously con-
trived, does not necessarily establish that the plaintiff’s prof-
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fered reason . . . is correct.” Id., at 524. In other words,
“[i]t is not enough . . . to disbelieve the employer; the fact-
finder must believe the plaintiff’s explanation of intentional
discrimination.” Id., at 519.

In reaching this conclusion, however, we reasoned that it
is permissible for the trier of fact to infer the ultimate fact of
discrimination from the falsity of the employer’s explanation.
Specifically, we stated:

“The factfinder’s disbelief of the reasons put forward by
the defendant (particularly if disbelief is accompanied
by a suspicion of mendacity) may, together with the ele-
ments of the prima facie case, suffice to show intentional
discrimination. Thus, rejection of the defendant’s prof-
fered reasons will permit the trier of fact to infer the
ultimate fact of intentional discrimination.” Id., at 511.

Proof that the defendant’s explanation is unworthy of cre-
dence is simply one form of circumstantial evidence that is
probative of intentional discrimination, and it may be quite
persuasive. See id., at 517 (“[Plroving the employer’s rea-
son false becomes part of (and often considerably assists) the
greater enterprise of proving that the real reason was in-
tentional discrimination”). In appropriate circumstances,
the trier of fact can reasonably infer from the falsity of the
explanation that the employer is dissembling to cover up a
discriminatory purpose. Such an inference is consistent
with the general principle of evidence law that the factfinder
is entitled to consider a party’s dishonesty about a material
fact as “affirmative evidence of guilt.” Wright v. West, 505
U. S. 277, 296 (1992); see also Wilson v. United States, 162
U. S. 613, 620-621 (1896); 2 J. Wigmore, Evidence §278(2),
p- 133 (J. Chadbourn rev. 1979). Moreover, once the employ-
er’s justification has been eliminated, discrimination may
well be the most likely alternative explanation, especially
since the employer is in the best position to put forth the
actual reason for its decision. Cf. Furnco Constr. Corp. v.
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Waters, 438 U.S. 567, 577 (1978) (“[W]hen all legitimate
reasons for rejecting an applicant have been eliminated as
possible reasons for the employer’s actions, it is more likely
than not the employer, who we generally assume acts with
some reason, based his decision on an impermissible con-
sideration”). Thus, a plaintiff’s prima facie case, combined
with sufficient evidence to find that the employer’s asserted
justification is false, may permit the trier of fact to conclude
that the employer unlawfully discriminated.

This is not to say that such a showing by the plaintiff will
always be adequate to sustain a jury’s finding of liability.
Certainly there will be instances where, although the plain-
tiff has established a prima facie case and set forth sufficient
evidence to reject the defendant’s explanation, no rational
factfinder could conclude that the action was discriminatory.
For instance, an employer would be entitled to judgment as
a matter of law if the record conclusively revealed some
other, nondiscriminatory reason for the employer’s decision,
or if the plaintiff created only a weak issue of fact as to
whether the employer’s reason was untrue and there was
abundant and uncontroverted independent evidence that
no discrimination had occurred. See Aka v. Washington
Hospital Center, 156 F. 3d, at 1291-1292; see also Fisher v.
Vassar College, 114 F. 3d, at 1338 (“[I]f the circumstances
show that the defendant gave the false explanation to con-
ceal something other than discrimination, the inference of
discrimination will be weak or nonexistent”). To hold
otherwise would be effectively to insulate an entire cate-
gory of employment discrimination cases from review under
Rule 50, and we have reiterated that trial courts should not
“‘treat discrimination differently from other ultimate ques-
tions of fact.”” St. Mary’s Honor Center, supra, at 524
(quoting Aikens, 460 U. S., at 716).

Whether judgment as a matter of law is appropriate in
any particular case will depend on a number of factors.
Those include the strength of the plaintiff’s prima facie
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case, the probative value of the proof that the employer’s
explanation is false, and any other evidence that supports
the employer’s case and that properly may be considered on
a motion for judgment as a matter of law. See infra, at
151-152. For purposes of this case, we need not—and could
not—resolve all of the circumstances in which such fac-
tors would entitle an employer to judgment as a matter of
law. It suffices to say that, because a prima facie case and
sufficient evidence to reject the employer’s explanation may
permit a finding of liability, the Court of Appeals erred in
proceeding from the premise that a plaintiff must always in-
troduce additional, independent evidence of discrimination.

II1
A

The remaining question is whether, despite the Court of
Appeals’ misconception of petitioner’s evidentiary burden,
respondent was nonetheless entitled to judgment as a matter
of law. Under Rule 50, a court should render judgment as
a matter of law when “a party has been fully heard on an
issue and there is no legally sufficient evidentiary basis for a
reasonable jury to find for that party on that issue.” Fed.
Rule Civ. Proc. 50(a); see also Weisgram v. Marley Co., 528
U. S. 440, 447-448 (2000). The Courts of Appeals have artic-
ulated differing formulations as to what evidence a court
is to consider in ruling on a Rule 50 motion. See Venture
Technology, Inc. v. National Fuel Gas Distribution Corp.,
decided with Schwimmer v. Sony Corp. of America, 459 U. S.
1007, 1009 (1982) (White, J., dissenting from denial of certio-
rari). Some decisions have stated that review is limited to
that evidence favorable to the nonmoving party, see, e. g,
Aparicio v. Norfolk & Western R. Co., 84 F. 3d 803, 807 (CA6
1996); Simpson v. Skelly Oil Co., 371 F. 2d 563, 566 (CAS8
1967), while most have held that review extends to the entire
record, drawing all reasonable inferences in favor of the non-
movant, see, e. g., Tate v. Government Employees Ins. Co.,
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997 F. 2d 1433, 1436 (CA11 1993); Boeing Co. v. Shipman, 411
F. 2d 365, 374 (CA5 1969) (en banc).

On closer examination, this conflict seems more semantic
than real. Those decisions holding that review under Rule
50 should be limited to evidence favorable to the nonmovant
appear to have their genesis in Wilkerson v. McCarthy, 336
U.S.53(1949). See 9A C. Wright & A. Miller, Federal Prac-
tice and Procedure § 2529, pp. 297-301 (2d ed. 1995) (here-
inafter Wright & Miller). In Wilkerson, we stated that “in
passing upon whether there is sufficient evidence to submit
an issue to the jury we need look only to the evidence and
reasonable inferences which tend to support the case of” the
nonmoving party. 336 U.S., at 57. But subsequent deci-
sions have clarified that this passage was referring to the
evidence to which the trial court should give credence, not
the evidence that the court should review. In the analogous
context of summary judgment under Rule 56, we have stated
that the court must review the record “taken as a whole.”
Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986). And the standard for granting sum-
mary judgment “mirrors” the standard for judgment as a
matter of law, such that “the inquiry under each is the same.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250-251
(1986); see also Celotex Corp. v. Catrett, 477 U. S. 317, 323
(1986). It therefore follows that, in entertaining a motion
for judgment as a matter of law, the court should review all
of the evidence in the record.

In doing so, however, the court must draw all reason-
able inferences in favor of the nonmoving party, and it may
not make credibility determinations or weigh the evidence.
Lytle v. Household Mfy., Inc., 494 U. S. 545, 5564-555 (1990);
Liberty Lobby, Inc., supra, at 254; Continental Ore Co. v.
Union Carbide & Carbon Corp., 370 U.S. 690, 696, n. 6
(1962). “Credibility determinations, the weighing of the
evidence, and the drawing of legitimate inferences from the
facts are jury functions, not those of a judge.” Liberty
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Lobby, supra, at 255. Thus, although the court should re-
view the record as a whole, it must disregard all evidence
favorable to the moving party that the jury is not required
to believe. See Wright & Miller 299. That is, the court
should give credence to the evidence favoring the nonmovant
as well as that “evidence supporting the moving party that
is uncontradicted and unimpeached, at least to the extent
that that evidence comes from disinterested witnesses.”
Id., at 300.
B

Applying this standard here, it is apparent that respond-
ent was not entitled to judgment as a matter of law. In
this case, in addition to establishing a prima facie case of
discrimination and creating a jury issue as to the falsity
of the employer’s explanation, petitioner introduced addi-
tional evidence that Chesnut was motivated by age-based
animus and was principally responsible for petitioner’s firing.
Petitioner testified that Chesnut had told him that he “was
so old [he] must have come over on the Mayflower” and,
on one occasion when petitioner was having difficulty start-
ing a machine, that he “was too damn old to do [his] job.”
3 Record 26. According to petitioner, Chesnut would regu-
larly “cuss at me and shake his finger in my face.” 3 1id., at
26-27. Oswalt, roughly 24 years younger than petitioner,
corroborated that there was an “obvious difference” in
how Chesnut treated them. 3 id., at 82. He stated that,
although he and Chesnut “had [their] differences,” “it was
nothing compared to the way [Chesnut] treated Roger.”
Ibid. Oswalt explained that Chesnut “tolerated quite a bit”
from him even though he “defied” Chesnut “quite often,” but
that Chesnut treated petitioner “[iln a manner, as you
would . . . treat ... a child when ... you're angry with [him].”
31d., at 82-83. Petitioner also demonstrated that, according
to company records, he and Oswalt had nearly identical rates
of productivity in 1993. 3 id., at 163-167; 4 id., at 225-226.
Yet respondent conducted an efficiency study of only the
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regular line, supervised by petitioner, and placed only peti-
tioner on probation. 3 id., at 166-167; 4 id., at 229. Ches-
nut conducted that efficiency study and, after having testi-
fied to the contrary on direct examination, acknowledged on
cross-examination that he had recommended that petitioner
be placed on probation following the study. 4 d., at 197-
199, 237.

Further, petitioner introduced evidence that Chesnut
was the actual decisionmaker behind his firing. Chesnut
was married to Sanderson, who made the formal decision
to discharge petitioner. 3 id., at 90, 152. Although Sand-
erson testified that she fired petitioner because he had “in-
tentionally falsif[ied] company pay records,” 3 id., at 100,
respondent only introduced evidence concerning the in-
accuracy of the records, not their falsification. A 1994 letter
authored by Chesnut indicated that he berated other com-
pany directors, who were supposedly his coequals, about how
to do their jobs. Pl Exh. 7, 3 Record 108-112. Moreover,
Oswalt testified that all of respondent’s employees feared
Chesnut, and that Chesnut had exercised “absolute power”
within the company for “[a]s long as [he] can remember.” 3
id., at 80.

In holding that the record contained insufficient evidence
to sustain the jury’s verdict, the Court of Appeals misapplied
the standard of review dictated by Rule 50. Again, the
court disregarded critical evidence favorable to petitioner—
namely, the evidence supporting petitioner’s prima facie
case and undermining respondent’s nondiscriminatory expla-
nation. See 197 F. 3d, at 693-694. The court also failed to
draw all reasonable inferences in favor of petitioner. For
instance, while acknowledging “the potentially damning
nature” of Chesnut’s age-related comments, the court dis-
counted them on the ground that they “were not made in the
direct context of Reeves’s termination.” Id., at 693. And
the court discredited petitioner’s evidence that Chesnut was
the actual decisionmaker by giving weight to the fact that
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there was “no evidence to suggest that any of the other deci-
sion makers were motivated by age.” Id., at 694. More-
over, the other evidence on which the court relied—that
Caldwell and Oswalt were also cited for poor recordkeeping,
and that respondent employed many managers over age 50—
although relevant, is certainly not dispositive. See Furnco,
438 U. S., at 580 (evidence that employer’s work force was
racially balanced, while “not wholly irrelevant,” was not
“sufficient to conclusively demonstrate that [the employer’s]
actions were not discriminatorily motivated”). In conclud-
ing that these circumstances so overwhelmed the evidence
favoring petitioner that no rational trier of fact could have
found that petitioner was fired because of his age, the Court
of Appeals impermissibly substituted its judgment concern-
ing the weight of the evidence for the jury’s.

The ultimate question in every employment discrimination
case involving a claim of disparate treatment is whether the
plaintiff was the victim of intentional discrimination. Given
the evidence in the record supporting petitioner, we see
no reason to subject the parties to an additional round of
litigation before the Court of Appeals rather than to re-
solve the matter here. The District Court plainly informed
the jury that petitioner was required to show “by a pre-
ponderance of the evidence that his age was a determining
and motivating factor in the decision of [respondent] to ter-
minate him.” Tr. 7 (Jury Charge) (Sept. 12, 1997). The
court instructed the jury that, to show that respondent’s
explanation was a pretext for discrimination, petitioner
had to demonstrate “1, that the stated reasons were not the
real reasons for [petitioner’s] discharge; and 2, that age dis-
crimination was the real reason for [petitioner’s] discharge.”
Ibid. (emphasis added). Given that petitioner established a
prima facie case of discrimination, introduced enough evi-
dence for the jury to reject respondent’s explanation, and
produced additional evidence of age-based animus, there was
sufficient evidence for the jury to find that respondent had
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intentionally discriminated. The District Court was there-
fore correct to submit the case to the jury, and the Court
of Appeals erred in overturning its verdict.
For these reasons, the judgment of the Court of Appeals
is reversed.
It is so ordered.

JUSTICE GINSBURG, concurring.

The Court today holds that an employment discrimination
plaintiff may survive judgment as a matter of law by submit-
ting two categories of evidence: first, evidence establishing
a “prima facie case,” as that term is used in McDonnell
Douglas Corp. v. Green, 411 U. S. 792, 802 (1973); and second,
evidence from which a rational factfinder could conclude that
the employer’s proffered explanation for its actions was false.
Because the Court of Appeals in this case plainly, and errone-
ously, required the plaintiff to offer some evidence beyond
those two categories, no broader holding is necessary to sup-
port reversal.

I write separately to note that it may be incumbent on the
Court, in an appropriate case, to define more precisely the
circumstances in which plaintiffs will be required to submit
evidence beyond these two categories in order to survive a
motion for judgment as a matter of law. I anticipate that
such circumstances will be uncommon. As the Court notes,
it is a principle of evidence law that the jury is entitled to
treat a party’s dishonesty about a material fact as evidence
of culpability. Amnte, at 147. Under this commonsense prin-
ciple, evidence suggesting that a defendant accused of illegal
discrimination has chosen to give a false explanation for its
actions gives rise to a rational inference that the defend-
ant could be masking its actual, illegal motivation. [Ibid.
Whether the defendant was in fact motivated by discrimi-
nation is of course for the finder of fact to decide; that is the
lesson of St. Mary’s Honor Center v. Hicks, 509 U. S. 502
(1993). But the inference remains—unless it is conclusively
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demonstrated, by evidence the district court is required to
credit on a motion for judgment as a matter of law, see
ante, at 151, that discrimination could not have been the de-
fendant’s true motivation. If such conclusive demonstra-
tions are (as I suspect) atypical, it follows that the ultimate
question of liability ordinarily should not be taken from
the jury once the plaintiff has introduced the two categories
of evidence described above. Because the Court’s opinion
leaves room for such further elaboration in an appropriate
case, I join it in full.
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DEPARTMENT OF CORRECTIONS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 99-7000. Argued April 18, 2000—Decided June 12, 2000

Petitioner Ramdass was sentenced to death in Virginia for the murder
of Mohammed Kayani. Under Virginia law, a conviction does not be-
come final until the jury returns a verdict and, some time thereafter,
the judge enters a final judgment of conviction. At the time of the
Kayani sentencing trial, a final judgment had been entered against
Ramdass for an armed robbery at a Pizza Hut restaurant and a jury
had found him guilty of an armed robbery at a Domino’s Pizza restau-
rant, but no final judgment had been entered. The prosecutor argued
future dangerousness at the Kayani sentencing trial, claiming that Ram-
dass would commit further violent crimes if released. The jury rec-
ommended death. After final judgment was entered on the Domino’s
conviction, the Kayani judge held a hearing to consider whether to
impose the recommended sentence. Arguing for a life sentence, Ram-
dass claimed that his prior convictions made him ineligible for parole
under Virginia’s three-strikes law, which denies parole to a person con-
victed of three separate felony offenses of murder, rape, or armed
robbery, which were not part of a common act, transaction, or scheme.
The court sentenced Ramdass to death, and the Virginia Supreme Court
affirmed. On remand from this Court, the Virginia Supreme Court
again affirmed the sentence, declining to apply the holding of Simmons
v. South Carolina, 512 U. S. 154, that a jury considering imposing death
should be told if the defendant is parole ineligible under state law.
The court concluded that Ramdass was not parole ineligible when the
jury was considering his sentence because the Domino’s crime, in which
no final judgment had been entered, did not count as a conviction for
purposes of the three-strikes law. Ultimately, Ramdass sought federal
habeas relief. The District Court granted his petition, but the Court
of Appeals reversed.

Held: The judgment is affirmed.

187 F. 3d 396, affirmed.

JUSTICE KENNEDY, joined by THE CHIEF JUSTICE, JUSTICE SCALIA,
and JUSTICE THOMAS, concluded that Ramdass was not entitled to a
jury instruction on parole ineligibility under Virginia’s three-strikes
law. Pp. 165-178.
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(a) Whether Ramdass may obtain relief under Simmons is governed
by the habeas corpus statute, 28 U. S. C. §2254(d)(1), which forbids re-
lief unless a state-court adjudication of a federal claim is contrary to,
or an unreasonable application of, clearly established federal law as
determined by this Court. The Virginia Supreme Court’s ruling here
was neither contrary to Simmons nor an unreasonable application of its
rationale. Pp. 165-166.

(b) Simmons created a workable rule. The parole-ineligibility in-
struction is required only when, assuming the jury fixes a life sentence,
the defendant is ineligible for parole under state law. The instruction
was required in Simmons because it was legally accurate. However,
that is not the case here, for the Virginia Supreme Court’s authorita-
tive determination is that Ramdass was not parole ineligible when the
jury considered his sentence. Material differences exist between this
case and Simmons: The Simmons defendant had conclusively estab-
lished his parole ineligibility at the time of sentencing and Ramdass had
not; a sentence had been imposed for the Simmons defendant’s prior
conviction and he pleaded guilty, while the Domino’s case was tried to a
jury and no sentence had been imposed; and the grounds for challenging
a guilty plea in the Simmons defendant’s State are limited. Ramdass’
additional attempts to equate his case with Simmons do not refute the
critical point that he was not parole ineligible as a matter of state law
at the time of his sentencing trial. Pp. 166-169.

(c) Extending Simmons to cover situations where it looks like a
defendant will turn out to be parole ineligible is neither necessary nor
workable, and the Virginia Supreme Court was not unreasonable in
refusing to do so. Doing so would require courts to evaluate the prob-
ability of future events in cases where a three-strikes law is the issue.
The States are entitled to some latitude in this field, for the admissibil-
ity of evidence at capital sentencing is an issue left to them, subject
to federal requirements. Extending Simmons would also give rise to
litigation on a peripheral point, since parole eligibility may be only in-
directly related to the circumstances of the crime being considered
and is of uncertain materiality. The State is entitled to some deference
in determining the best reference point for making the ineligibility
determination. Virginia’s rule using judgment in the Domino’s case to
determine parole ineligibility is not arbitrary by virtue of Virginia’s also
allowing the prosecutor to introduce evidence of Ramdass’ unadju-
dicated prior bad acts to show future dangerousness. Public opinion
polls showing the likely effect of parole ineligibility on jury verdicts cast
no doubt upon the State’s rule. Ramdass’ claim is based on the conten-
tion that it is inevitable that a judgment of conviction would be entered
for his Domino’s crime, but it is a well-established practice for Virginia
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courts to consider and grant post-trial motions to set aside jury verdicts.
Ramdass’ time to file such a motion in the Domino’s case had not ex-
pired when the jury was deliberating the Kayani sentence. Ramdass
complains that using the entry of judgment rather than the jury verdict
to determine finality is arbitrary because the availability of postjudg-
ment relief renders uncertain the judgment’s finality and reliability.
However, States may take different approaches, and a judgment is the
usual measure of finality in the trial court. Ramdass’ conduct in this
litigation confirms the conclusion reached here. He did not indicate at
trial that he thought he would never be paroled or mention the three-
strikes law at trial, and it appears he did not argue that his parole
ineligibility should have been determined based on the date of the
Domino’s verdict until the Virginia Supreme Court declared that an-
other one of his convictions did not count as a strike. Pp. 169-177.

(d) State courts remain free to adopt rules that go beyond the Consti-
tution’s minimum requirements. In fact, Virginia allows a Simmons
instruction even where future dangerousness is not at issue; and since
it has also eliminated parole for capital defendants sentenced to life in
prison, all capital defendants now receive the instruction. Pp. 177-178.

JusTICE O’CONNOR agreed that Ramdass is not entitled to habeas
relief. The standard of review applicable in federal habeas cases is
narrower than that applicable on direct review. Whether a defend-
ant is entitled to inform the jury that he is parole ineligible is ultimately
a federal law question, but this Court looks to state law to determine
the defendant’s parole status. Under Virginia law, Ramdass was not
parole ineligible. Were the entry of judgment a purely ministerial act
under Virginia law, the facts in this case would have been materially
indistinguishable from those in Simmons v. South Carolina, 512 U. S.
154. Such was not the case here, however, for, under Virginia law, a
guilty verdict does not inevitably lead to the entry of a judgment order.
Consequently, the Virginia Supreme Court’s decision was neither con-
trary to, nor an unreasonable application of, Simmons. Pp. 178-181.

KENNEDY, J.,, announced the judgment of the Court and delivered
an opinion, in which REHNQUIST, C. J., and SCALIA and THOMAS, JJ.,
joined. O’CONNOR, J., filed an opinion concurring in the judgment, post,
p- 178. STEVENS, J,, filed a dissenting opinion, in which SOUTER, GINS-
BURG, and BREYER, JJ., joined, post, p. 182.

David I. Bruck argued the cause for petitioner. With him
on the briefs were F. Nash Bilisoly, by appointment of the
Court, 528 U. S. 1152, John M. Ryan, and Michele J. Brace.
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Katherine P. Baldwin, Assistant Attorney General of
Virginia, argued the cause for respondent. With her on
the brief was Mark L. Earley, Attorney General.

JUSTICE KENNEDY announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE,
JUSTICE SCALIA, and JUSTICE THOMAS join.

Petitioner received a death sentence in the Commonwealth
of Virginia for murder in the course of robbery. On review
of a decision denying relief in federal habeas corpus, he
seeks to set aside the death sentence in reliance on Simmons
v. South Carolina, 512 U.S. 154 (1994). He argues the
jury should have been instructed of his parole ineligibility
based on prior criminal convictions. We reject his claims
and conclude Simmons is inapplicable to petitioner since
he was not parole ineligible when the jury considered his
case, nor would he have been parole ineligible by reason of
a conviction in the case then under consideration by the jury.
He is not entitled to the relief he seeks.

I

Sometime after midnight on September 2, 1992, Mo-
hammed Kayani was working as a convenience store clerk.
Petitioner Bobby Lee Ramdass and his accomplices entered
the store and forced the customers to the floor at gunpoint.
While petitioner ordered Kayani to open the store’s safe,
accomplices took the customers’ wallets, money from the
cash registers, cigarettes, Kool Aid, and lottery tickets.
When Kayani fumbled in an initial attempt to open the
safe, petitioner squatted next to him and yelled at him to
open the safe. At close range he held the gun to Kayani’s
head and pulled the trigger. The gun did not fire at first;
but petitioner tried again and shot Kayani just above his
left ear, killing him. Petitioner stood over the body and
laughed. He later inquired of an accomplice why the cus-
tomers were not Kkilled as well.
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The murder of Kayani was no isolated incident. Just four
months earlier, after serving time for a 1988 robbery con-
viction, petitioner had been released on parole and almost
at once engaged in a series of violent crimes. In July,
petitioner committed a murder in Alexandria, Virginia. On
August 25, petitioner and three accomplices committed an
armed robbery of a Pizza Hut restaurant, abducting one of
the victims. Four days later, petitioner and an accomplice
pistol-whipped and robbed a hotel clerk. On the afternoon
of August 30, petitioner and two accomplices robbed a taxi-
cab driver, Emanuel Selassie, shot him in the head, and left
him for dead. Through major surgery and after weeks of
unconsciousness, Selassie survived. The same day as the
Selassie shooting, petitioner committed an armed robbery
of a Domino’s Pizza restaurant.

The crime spree ended with petitioner’s arrest on Sep-
tember 11, 1992, nine days after the Kayani shooting. Peti-
tioner faced a series of criminal prosecutions. For reasons
we discuss later, the sequence of events in the criminal pro-
ceedings is important to the claim petitioner makes in this
Court. Under Virginia law, a conviction does not become
final in the trial court until two steps have occurred. First,
the jury must return a guilty verdict; and, second, some time
thereafter, the judge must enter a final judgment of con-
viction and pronounce sentence, unless he or she deter-
mines to set the verdict aside. On December 15,1992, a jury
returned a guilty verdict based on the Pizza Hut robbery.
On January 7, 1993, a jury rendered a guilty verdict for the
Domino’s robbery; on January 22, the trial court entered a
judgment of conviction on the Pizza Hut verdict; on January
30, the sentencing phase of the Kayani murder trial was com-
pleted, with the jury recommending that petitioner be sen-
tenced to death for that crime; and on February 18, the trial
court entered judgment on the Domino’s verdict. After his
capital trial for the Kayani killing, petitioner pleaded guilty
to the July murder in Alexandria and to the shooting of
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Selassie. Thus, at the time of the capital sentencing trial, a
final judgment of conviction had been entered for the Pizza
Hut crime; a jury had found petitioner guilty of the Domino’s
crime, but the trial court had not entered a final judgment
of conviction; and charges in the Alexandria murder had not
yet been filed, and indeed petitioner had denied any role in
the crime until sometime after the sentencing phase in the
instant case.

At the sentencing phase of the capital murder trial for
Kayani’s murder, the Commonwealth submitted the case to
the jury using the future dangerousness aggravating circum-
stance, arguing that the death penalty should be imposed
because Ramdass “would commit criminal acts of violence
that would constitute a continuing serious threat to society.”
Va. Code Ann. §19.2-264.4(C) (1993). Petitioner countered
by arguing that he would never be released from jail, even
if the jury refused to sentence him to death. For this propo-
sition, Ramdass relied on the sentences he would receive for
the crimes detailed above, including those which had yet to
go to trial and those (such as the Domino’s erime) for which
no judgment had been entered and no sentence had been
pronounced. Counsel argued petitioner “is going to jail for
the rest of his life. . . . T ask you to give him life. Life, he
will never see the light of day ....” App. 8. At another
point, counsel argued: “‘Ramdass will never be out of jail.
Your sentence today will insure that if he lives to be a hun-
dred and twenty two, he will spend the rest of his life in
prison.”” 187 F. 3d 396, 400 (CA4 1999). These arguments
drew no objection from the Commonwealth.

The prosecution’s case at sentencing consisted of an ac-
count of some of Ramdass’ prior crimes, including crimes for
which Ramdass had not yet been charged or tried, such as
the shooting of Selassie and the assault of the hotel clerk.
Investigators of Ramdass’ crimes, an accomplice, and two
victims provided narrative descriptions of the crime spree
preceding the murder, and their evidence of those crimes
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was the basis for the prosecution’s case in the sentencing
hearing. Evidence of the crime spree did not depend on for-
mal convictions for its admission. The prosecutor, more-
over, did not mention the Domino’s crime in his opening
statement and did not introduce evidence of the crime during
the Commonwealth’s case in chief. App. 8-47. Ramdass
himself first injected the Domino’s crime into the sentencing
proceeding, testifying in response to his own lawyer’s ques-
tions about his involvement in the crime. In closing, the
prosecutor argued that Ramdass could not live by the rules
of society “either here or in prison.” Id., at 86.

During the juror deliberations, the jury sent a note to the
judge asking: “‘[I]f the Defendant is given life, is there a
possibility of parole at some time before his natural death?”
Id., at 88. Petitioner’s counsel suggested the following re-
sponse: “‘“You must not concern yourself with matters that
will occur after you impose your sentence, but you may im-
pose [sic] that your sentence will be the legal sentence im-
posed in the case.”’” Id., at 8. The trial judge refused
the instruction, relying on the then-settled Virginia law
that parole is not an appropriate factor for the jury to con-
sider, and informed the jury that they “‘are not to concern
[them]selves with what may happen afterwards.”” Id., at
91. The next day the jury returned its verdict recommend-
ing the death sentence.

Virginia law permitted the judge to give a life sentence
despite the jury’s recommendation; and two months later
the trial court conducted a hearing to decide whether the
jury’s recommended sentence would be imposed. During
the interval between the jury trial and the court’s sentencing
hearing, final judgment had been entered on the Domino’s
conviction. At the court’s sentencing hearing, Ramdass’
counsel argued for the first time that his prior convictions
rendered him ineligible for parole under Virginia’s three-
strikes law, which denies parole to a person convicted of
three separate felony offenses of murder, rape, or armed
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robbery, which were not part of a common act, transaction,
or scheme. Va. Code Ann. §53.1-151(B1) (1993). Petition-
er’s counsel also stated that three jurors contacted by peti-
tioner’s counsel after the verdict expressed the opinion that
a life sentence would have been imposed had they known
Ramdass would not be eligible for parole. These jurors
were not identified by name, were not produced for testi-
mony, and provided no formal or sworn statements support-
ing defense counsel’s representations. App. 95. Rejecting
petitioner’s arguments for a life sentence, the trial court
sentenced petitioner to death.

Ramdass appealed, arguing that his parole ineligibility, as
he characterized it, should have been disclosed to the jury.
The Virginia Supreme Court rejected the claim, applying its
settled law “that a jury should not hear evidence of parole
eligibility or ineligibility because it is not a relevant con-
sideration in fixing the appropriate sentence.” Ramdass V.
Commonwealth, 246 Va. 413, 426, 437 S. E. 2d 566, 573 (1993).
The court did not address whether Ramdass had waived the
claim by failing to mention the three-strikes law at trial or
by not objecting to the instructions that were given. Other
Virginia capital defendants in Ramdass’ position had been
raising the issue at trial, despite existing Virginia law to the
contrary. E.g., Mickens v. Commonwealth, 249 Va. 423,
424, 457 S. E. 2d 9, 10 (1995); O’Dell v. Thompson, 502 U. S.
995, 996-997, n. 3 (1991) (Blackmun, J., respecting denial of
certiorari); Mueller v. Commonwealth, 244 Va. 386, 408—409,
422 S. E. 2d 380, 394 (1992); Eaton v. Commonwealth, 240
Va. 236, 244, 397 S. E. 2d 385, 390 (1990).

From the State Supreme Court’s denial of his claims on
direct review, Ramdass filed a petition for a writ of certiorari
in this Court. One of his arguments was that the judge
should have instructed the jury that he was ineligible for
parole. While the petition was pending, we decided Sim-
mons v. South Carolina, 512 U. S. 154 (1994), which held that
where a defendant was parole ineligible under state law at
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the time of the jury’s death penalty deliberations, the jury
should have been informed of that fact. We granted Ram-
dass’ petition for certiorari and remanded the case for re-
consideration in light of Simvmons. Ramdass v. Virginia,
512 U. S. 1217 (1994).

On remand, the Virginia Supreme Court affirmed Ram-
dass’ death sentence, concluding that Simmons applied only
if Ramdass was ineligible for parole when the jury was con-
sidering his sentence. Ramdass v. Commonwealth, 248 Va.
518, 450 S. E. 2d 360 (1994). The court held that Ramdass
was not parole ineligible when the jury considered his sen-
tence because the Kayani murder conviction was not his
third conviction for purposes of the three-strikes law. In a
conclusion not challenged here, the court did not count the
1988 robbery conviction as one which qualified under the
three-strikes provision. (It appears the crime did not in-
volve use of a weapon.) The court also held the Domino’s
robbery did not count as a conviction because no final judg-
ment had been entered on the verdict. Thus, the only con-
viction prior to the Kayani murder verdict counting as a
strike at the time of the sentencing trial was for the Pizza
Hut robbery. Unless the three-strikes law was operative,
Ramdass was eligible for parole because, at the time of his
trial, murder convicts became eligible for parole in 25 years.
Va. Code Ann. §53.1-151(C) (1993). Under state law, then,
Ramdass was not parole ineligible at the time of sentencing;
and the Virginia Supreme Court declined to apply Simmons
to reverse Ramdass’ sentence.

Ramdass filed a petition for a writ of certiorari contending
that the Virginia Supreme Court misapplied Simmons, and
we denied certiorari. Ramdass v. Virginia, 514 U. S. 1085
(1995). After an unsuccessful round of postconviction pro-
ceedings in Virginia courts, Ramdass sought habeas corpus
relief in federal court. He argued once more that the Vir-
ginia Supreme Court erred in not applying Simmons. The
Distriet Court granted relief. 28 F. Supp. 2d 343 (ED Va.
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1998). The Court of Appeals reversed. 187 F. 3d, at 407.
When Ramdass filed a third petition for a writ of certiorari,
we stayed his execution, 528 U. S. 1015 (1999), and granted
certiorari, 528 U. S. 1068 (2000). Ramdass contends he was
entitled to a jury instruction of parole ineligibility under the
Virginia three-strikes law. Rejecting the contention, we

now affirm.
11

Petitioner bases his request for habeas corpus relief on
Simmons, supra. The premise of the Simmons case was
that, under South Carolina law, the capital defendant would
be ineligible for parole if the jury were to vote for a life
sentence. Future dangerousness being at issue, the plural-
ity opinion concluded that due process entitled the defendant
to inform the jury of parole ineligibility, either by a jury
instruction or in arguments by counsel. In our later deci-
sion in O’Dell v. Netherland, 521 U. S. 151, 166 (1997), we
held that Simmons created a new rule for purposes of
Teague v. Lane, 489 U. S. 288 (1989). O’Dell reaffirmed that
the States have some discretion in determining the extent
to which a sentencing jury should be advised of probable
future custody and parole status in a future dangerousness
case, subject to the rule of Simmons. We have not ex-
tended Simmons to cases where parole ineligibility has not
been established as a matter of state law at the time of the
jury’s future dangerousness deliberations in a capital case.

Whether Ramdass may obtain relief under Simmons is
governed by the habeas corpus statute, 28 U. S. C. §2254(d)(1)
(1994 ed., Supp. III), which forbids relief unless the state-
court adjudication of a federal claim “resulted in a decision
that was contrary to, or involved an unreasonable applica-
tion of, clearly established Federal law, as determined by
the Supreme Court of the United States.” As explained in
JUSTICE O’CONNOR’s opinion for the Court in Williams v.
Taylor, 529 U. S. 362, 412-413 (2000), a state court acts con-
trary to clearly established federal law if it applies a legal rule
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that contradicts our prior holdings or if it reaches a different
result from one of our cases despite confronting indistin-
guishable facts. The statute also authorizes federal habeas
corpus relief if, under clearly established federal law, a state
court has been unreasonable in applying the governing legal
principle to the facts of the case. A state determination
may be set aside under this standard if, under clearly estab-
lished federal law, the state court was unreasonable in refus-
ing to extend the governing legal principle to a context in
which the principle should have controlled. The Virginia
Supreme Court’s ruling in the case before us was neither
contrary to Simmons nor an unreasonable application of its
rationale.

Petitioner contends his case is indistinguishable from Sim-
mons, making the Virginia Supreme Court’s refusal to grant
relief contrary to that case. In his view the Pizza Hut con-
viction and the Domino’s guilty verdict classified him, like
the Simmons petitioner, as ineligible for parole when the
jury deliberated his sentence. He makes this argument
even though the Virginia Supreme Court declared that he
was not parole ineligible at the time of the sentencing trial
because no judgment of conviction had been entered for the
Domino’s crime.

Simmons created a workable rule. The parole-ineligibility
instruction is required only when, assuming the jury fixes the
sentence at life, the defendant is ineligible for parole under
state law. 512 U. S,, at 156 (plurality opinion) (limiting hold-
ing to situations where “state law prohibits the defendant’s
release on parole”); id., at 165, n. 5 (relying on fact that Sim-
mons was “ineligible for parole under state law”); id., at 176
(O’CONNOR, J., concurring) (citing state statutes to demon-
strate that for Simmons “the only available alternative sen-
tence to death . . . was life imprisonment without [the] possi-
bility of parole”). The instruction was required in Simmons
because it was agreed that “an instruction informing the jury
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that petitioner is ineligible for parole is legally accurate.”
Id., at 166.

In this case, a Simmons instruction would not have been
accurate under the law; for the authoritative determination
of the Virginia Supreme Court is that petitioner was not inel-
igible for parole when the jury considered his sentence. In
Simmons the defendant had “conclusively established” his
parole ineligibility at the time of sentencing. Id., at 158.
Ramdass had not. In Simmons, a sentence had been im-
posed for the defendant’s prior conviction and he pleaded
guilty. Ramdass’ Domino’s case was tried to a jury and no
sentence had been imposed. While a South Carolina de-
fendant might challenge a guilty plea, the grounds for doing
so are limited, see Rivers v. Strickland, 264 S. C. 121, 124,
213 S. E. 2d 97, 98 (1975) (“The general rule is that a plea of
guilty, voluntarily and understandingly made, constitutes a
waiver of nonjurisdictional defects and defenses, including
claims of violation of constitutional rights prior to the plea”);
see also Whetsell v. South Carolina, 276 S. C. 295, 296, 277
S. E. 2d 891, 892 (1981), and, in all events, such a motion
cannot seek to set aside a jury verdict or be considered a
post-trial motion, for there was no trial or jury verdict in
the case. 512 U. S., at 156. Simmons further does not in-
dicate that South Carolina law considered a guilty plea and
sentence insufficient to render the defendant parole ineligi-
ble upon conviction of another crime. Material differences
exist between this case and Simmons, and the Virginia Su-
preme Court’s decision is not contrary to the rule Simmons
announced.

Ramdass makes two arguments to equate his own case
with Simmons. Neither contention refutes the -critical
point that he was not ineligible for parole as a matter of state
law at the time of his sentencing trial. First he contends
that the Simmons petitioner was not parole ineligible at the
time of his sentencing trial. According to Ramdass, a South
Carolina prisoner is not parole ineligible until the State
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Board of Probation makes a formal determination of parole
ineligibility and the state board had not done so when the
capital sentencing jury fixed Simmons’ penalty. This argu-
ment is without merit. Virginia does not argue that Ram-
dass was parole eligible because a parole board had not
acted. It argues Ramdass was still parole eligible at the
time of the sentencing trial by reason of his then criminal
record as it stood under state law. We further note that
Ramdass bases his argument on briefs and the record filed
in Simmons. A failure by a state court to glean information
from the record of a controlling decision here and to refine
further holdings accordingly does not necessarily render the
state-court ruling “contrary to, or . .. an unreasonable appli-
cation of, clearly established Federal law as determined by
the Supreme Court of the United States.” §2254(d)(1). On
review of state decisions in habeas corpus, state courts are
responsible for a faithful application of the principles set out
in the controlling opinion of the Court.

Second, Ramdass argues Simmons allowed a prisoner to
obtain a parole-ineligibility instruction even though “hypo-
thetical future events” (such as escape, pardon, or a change
in the law) might mean the prisoner would, at some point,
be released from prison. This argument is likewise of no
assistance to Ramdass. The Simmons petitioner was, as a
matter of state law, ineligible for parole at the time of the
sentencing trial. The State was left to argue that future
events might change this status or otherwise permit Sim-
mons to reenter society. Id., at 166. Ramdass’ situation is
just the opposite. He was eligible for parole at the time of
his sentencing trial and is forced to argue that a hypothetical
future event (the entry of judgment on the Domino’s convie-
tions) would render him parole ineligible under state law,
despite his current parole-eligible status. This case is not
parallel to Simmons on the critical point. The differences
between the cases foreclose the conclusion that the Virginia
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Supreme Court’s decision denying Ramdass relief was con-
trary to Simmons.

Ramdass contends the Virginia Supreme Court neverthe-
less was bound to extend Simmons to cover his circum-
stances. He urges us to ignore the legal rules dictating his
parole eligibility under state law in favor of what he calls a
functional approach, under which, it seems, a court evaluates
whether it looks like the defendant will turn out to be parole
ineligible. We do not agree that the extension of Simmons
is either necessary or workable; and we are confident in say-
ing that the Virginia Supreme Court was not unreasonable
in refusing the requested extension.

Simmons applies only to instances where, as a legal mat-
ter, there is no possibility of parole if the jury decides the
appropriate sentence is life in prison. Petitioner’s proposed
rule would require courts to evaluate the probability of fu-
ture events in cases where a three-strikes law is the issue.
Among other matters, a court will have to consider whether
a trial court in an unrelated proceeding will grant post-
verdict relief, whether a conviction will be reversed on ap-
peal, or whether the defendant will be prosecuted for fully
investigated yet uncharged crimes. If the inquiry is to in-
clude whether a defendant will, at some point, be released
from prison, even the age or health of a prisoner facing a
long period of incarceration would seem relevant. The pos-
sibilities are many, the certainties few. If the Simmons rule
is extended beyond when a defendant is, as a matter of state
law, parole ineligible at the time of his trial, the State might
well conclude that the jury would be distracted from the
other vital issues in the case. The States are entitled to
some latitude in this field, for the admissibility of evidence
at capital sentencing was, and remains, an issue left to the
States, subject of course to federal requirements, especially,
as relevant here, those related to the admission of mitigating
evidence. Id., at 168; California v. Ramos, 463 U.S. 992
(1983).
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By eliminating Simmons’ well-understood rule, petition-
er’s approach would give rise to litigation on a peripheral
point. Parole eligibility may be unrelated to the circum-
stances of the crime the jury is considering or the character
of the defendant, except in an indirect way. Evidence of po-
tential parole ineligibility is of uncertain materiality, as it
can be overcome if a jury concludes that even if the defend-
ant might not be paroled, he may escape to murder again, see
Garner v. Jones, 529 U. S. 244 (2000); he may be pardoned; he
may benefit from a change in parole laws; some other change
in the law might operate to invalidate a conviction once
thought beyond review, see Bousley v. United States, 523
U.S. 614 (1998); or he may be no less a risk to society in
prison, see United States v. Battle, 173 F. 3d 1343 (CA11
1999), cert. denied, 529 U. S. 1022 (2000). The Virginia Su-
preme Court had good reason not to extend Simmons be-
yond the circumstances of that case, which included conclu-
sive proof of parole ineligibility under state law at the time
of sentencing.

A jury evaluating future dangerousness under Virginia
law considers all of the defendant’s recent criminal history,
without being confined to convictions. As we have pointed
out, the Domino’s Pizza conviction was not even a part of
the prosecution’s main case in the sentencing proceedings.
Parole ineligibility, on the other hand, does relate to formal
criminal proceedings. The Commonwealth is entitled to
some deference, in the context of its own parole laws, in de-
termining the best reference point for making the ineligibil-
ity determination. Given the damaging testimony of the
criminal acts in the spree Ramdass embarked upon in the
weeks before the Kayani murder, it is difficult to say just
what weight a jury would or should have given to the possi-
bility of parole; and it was not error for the Commonwealth
to insist upon an accurate assessment of the parole rules by
using a trial court judgment as the measuring point.
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As we have explained, the dispositive fact in Simmons
was that the defendant conclusively established his parole
ineligibility under state law at the time of his trial. Ram-
dass did not because of the judicial determination Virginia
uses to establish a conviction’s finality under its parole law.
We note that Virginia’s rule using judgment in the Domino’s
case to determine parole ineligibility is not arbitrary by vir-
tue of Virginia’s also allowing evidence of the defendant’s
prior criminal history. To demonstrate Ramdass’ evil char-
acter and his propensity to commit violent acts in the future,
the prosecutor used Ramdass’ prior criminal conduct, sup-
ported in some cases (although not in the Domino’s case) by
evidence in the form of the resulting jury verdicts. Virginia
law did not require a guilty verdict, a criminal judgment, or
the exhaustion of an appeal before prior criminal conduct
could be introduced at trial. Virginia law instead permitted
unadjudicated prior bad acts to be introduced as evidence at
trial. See Watkins v. Commonwealth, 229 Va. 469, 487, 331
S. E. 2d 422, 435 (1985). For example, the prosecutor was
permitted to use the shooting of Selassie in aggravation,
even though no verdict had been rendered in that case. The
prosecutor likewise asked Ramdass about the July murder
in Alexandria. App. 64. (Despite Ramdass’ sworn denial,
he pleaded guilty to the crime after being sentenced to death
in this case.) The guilty verdict of the jury in the Domino’s
case, therefore, was not a necessary prerequisite to the ad-
missibility of the conduct underlying the Domino’s crime.
Ramdass, furthermore, could not object to the Common-
wealth’s use of the Domino’s crime at sentencing, for it was
he who introduced the evidence. The Commonwealth did
not mention the crime in its opening statement and did not
present evidence of the crime in its case in chief. Ramdass
used the Domino’s crime to argue he would never be out of
jail; and he overused the crime even for that purpose.
Counsel advised the jury the Domino’s crime would result in
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“lalt least another life sentence,” when in fact the sentence
imposed was for 18 years. Id., at 50.

The various public opinion polls to which we are pointed
cast no doubt upon the rule adopted by the Commonwealth.
We are referred, for example, to a poll whose result is re-
ported in Paduano & Smith, Deathly Errors: Juror Misper-
ceptions Concerning Parole in the Imposition of the Death
Penalty, 18 Colum. Human Rights L. Rev. 211 (1987). The
poll is said to permit the conclusion that 67% of potential
jurors would be more likely to give a life sentence instead of
death if they knew the defendant had to serve at least 25
years in prison before being parole eligible.

The poll is not a proper consideration in this Court. Mere
citation of a law review to a court does not suffice to intro-
duce into evidence the truth of the hearsay or the so-called
scientific conclusions contained within it. Had the creators
of the poll taken the stand in support of the poll’s applica-
tion to Ramdass’ case, the poll likely would have been dem-
onstrated to be inadmissible. The poll’s reporters concede
the poll was limited in scope, surveying 40 individuals eli-
gible for jury service. Id., at 221. The poll was limited to
jurors in one Georgia county, jurors who would never serve
on a Fairfax County, Virginia, jury. The poll was supervised
by the Southern Prisoners’ Defense Committee, a group
having an interest in obtaining life sentences for the inmates
it represents. The poll was conducted in the context of on-
going litigation of a particular defendant’s death sentence.
The article makes no reference to any independent source
confirming the propriety of the sampling methodology. The
poll asked but four questions. It failed to ask those who
were surveyed why they held the views that they did or to
ascertain their reaction to evidence supplied by the prose-
cution designed to counter the parole information. No data
indicate the questions were framed using methodology em-
ployed by reliable pollsters. No indication exists regard-
ing the amount of time participants were given to answer.
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The reporters of the poll contend other similar, limited stud-
ies support the results, yet those studies were conducted
over the telephone “by defense attorneys in connection with
motions for new trials.” Id., at 223, n. 35. These, and
other, deficiencies have been relied upon by courts with fact-
finding powers to exclude or minimize survey evidence.
E. g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F. 2d 252,
264 (CA5 1980) (inadequate survey universe); Dreyfus Fund,
Inc. v. Royal Bank of Canada, 525 F. Supp. 1108, 1116
(SDNY 1981) (unreliable sampling technique); General Mo-
tors Corp. v. Cadillac Marine & Boat Co., 226 F. Supp. 716,
737 (WD Mich. 1964) (only 150 people surveyed); Kingsford
Products Co. v. Kingsfords, Inc., 715 F. Supp. 1013, 1016
(Kan. 1989) (sample drawn from wrong area); Conagra, Inc.
v. Geo. A. Hormel & Co., 784 F. Supp. 700, 726 (Neb. 1992)
(survey failed to ask the reasons why the participant pro-
vided the answer he selected); Sterling Drug, Inc. v. Bayer
AG, 792 F. Supp. 1357, 1373 (SDNY 1992) (questions not
properly drafted); American Home Products Corp. v. Proc-
tor & Gamble Co., 871 F. Supp. 739, 761 (NJ 1994) (respond-
ents given extended time to answer); Gucci v. Gucci Shops,
Inc., 688 F. Supp. 916, 926 (SDNY 1988) (surveys should be
conducted by recognized independent experts); Schering
Corp. v. Schering Aktiengesellschaft, 667 F. Supp. 175, 189
(NJ 1987) (attorney contact and interference invalidates
poll); see generally Toys “R” Us, Inc. v. Canarsie Kiddie
Shop, Inc., 559 F. Supp. 1189 (EDNY 1983) (listing factors to
consider in determining whether a survey is reliable). The
poll reported in the Columbia Human Rights Law Review
should not be considered by this Court. See Stanford v.
Kentucky, 492 U. S. 361, 377 (1989) (plurality opinion). It is
the Virginia Supreme Court’s decision rejecting Ramdass’
claims that is under review in this habeas proceeding. It
was not required to consult public opinion polls.

Ramdass’ claim is based on the contention that it is in-
evitable that a judgment of conviction would be entered for
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his Domino’s crime. He calls the entry of judgment follow-
ing a jury verdict a “ministerial act whose performance was
foreseeable, imminent, and inexorable.” Brief for Petitioner
21, 36. Petitioner cites no authority for the proposition that
a judicial officer’s determination that final judgment should
be entered (as opposed to the clerk’s noting of the final judg-
ment in the record) is a ministerial act. We are not sur-
prised. We doubt most lawyers would consider a criminal
case concluded in the trial court before judgment is entered,
for it is judgment which signals that the case has become
final and is about to end or reach another stage of proceed-
ings. See Va. Sup. Ct. Rule 1:1, 5A:6 (1999) (requiring no-
tice of appeal to be filed “within 30 days after entry of final
judgment”).

Post-trial motions are an essential part of Virginia crimi-
nal law practice, as discussed in leading treatises such as
J. Costello, Virginia Criminal Law and Procedure 829 (2d ed.
1995), and R. Bacigal, Virginia Criminal Procedure 337 (2d
ed. 1989). Under Virginia Supreme Court Rule 3A:15(b)
(1999), a verdict of guilty may be set aside “for error com-
mitted during the trial or if the evidence is insufficient as a
matter of law to sustain a conviction.” A few examples
from the reports of Virginia decisions demonstrate it to be
well-established procedure in Virginia for trial courts to
consider and grant motions to set aside jury verdicts. FE.g.,
Floyd v. Commonwealth, 219 Va. 575, 576-577, 249 S. E.
2d 171, 172 (1978); Payne v. Commonwealth, 220 Va. 601,
602-603, 260 S. E. 2d 247, 248 (1979); Johnson v. Common-
wealth, 20 Va. App. 547, 553, 458 S. E. 2d 599, 601 (1995);
Walker v. Commonwealth, 4 Va. App. 286, 291, 356 S. E. 2d
853, 856 (1987); Gorham v. Commonwealth, 15 Va. App. 673,
674, 426 S. E. 2d 493, 494 (1993); Carter v. Commonwealth,
10 Va. App. 507, 509, 393 S. E. 2d 639, 640 (1990); Cullen
v. Commonwealth, 13 Va. App. 182, 184, 409 S. E. 2d 487,
488 (1991).
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The motion to set aside may be filed and resolved before
judgment is entered, e. g., Walker, supra, at 291, 356 S. E.
2d, at 856, and trial courts may conduct hearings or allow
evidence to be introduced on these motions. Postverdict
motions may be granted despite the denial of a motion to
strike the evidence made during trial, e. g., Gorham, supra,
at 674,426 S. E. 2d, at 494, or after denial of a pretrial motion
to dismiss, Cullen, supra, at 184, 409 S. E. 2d, at 488. Fed-
eral judges familiar with Virginia practice have held that
postverdict motions give a defendant a full and fair oppor-
tunity to raise claims of trial error, DiPaola v. Riddle, 581
F. 2d 1111, 1113 (CA4 1978). In contexts beyond the three-
strikes statute, Virginia courts have held that the possibility
of postverdict relief renders a jury verdict uncertain and un-
reliable until judgment is entered. E.g., Dowell v. Com-
monwealth, 12 Va. App. 1145, 408 S. E. 2d 263, 265 (1991);
see also Smith v. Commonwealth, 134 Va. 589, 113 S. E. 707
(1922); Blair v. Commonwealth, 66 Va. 850, 858, 861 (1874)
(availability of postverdict motions means it is at the defend-
ant’s option whether to “let judgment be entered in regular
order”). In one recent case, the Virginia Court of Appeals
relied on Rule 3A:15 to hold, contrary to petitioner’s con-
tention here, that it is an “incorrect statement of the law”
to say that the trial court has no concern with the pro-
ceedings after the jury’s verdict. Dawvis v. Commonwealth,
No. 2960-98-2, 2000 WL 135148, *4, n. 1 (Va. App., Feb. 8§,
2000) (unpublished).

The time for Ramdass to file a motion to set aside the
Domino’s verdict had not expired when the jury was deliber-
ating on the sentence for Kayani’s murder; and he concedes
he could have filed postverdict motions. The Domino’s case
was pending in a different county from the Kayani murder
trial and the record contains no indication that Ramdass’
counsel advised the judge in the Kayani case that he would
not pursue postverdict relief in the Domino’s case. The
Virginia Supreme Court was reasonable to reject a parole-
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ineligibility instruction for a defendant who would become
ineligible only in the event a trial judge in a different county
entered final judgment in an unrelated criminal case.

Ramdass complains that the Virginia Supreme Court’s se-
lection of the entry of judgment rather than the jury verdict
is arbitrary. He points out that a trial court may set the
judgment aside within 21 days after its entry. Va. Sup. Ct.
Rule 1:1 (1999). Appeal is also permitted. We agree with
Ramdass that the availability of postjudgment relief in the
trial court or on appeal renders uncertain the finality and
reliability of even a judgment in the trial court. Our own
jurisprudence under Teague v. Lane, for example, does not
consider a Virginia-state-court conviction final until the di-
rect review process is completed. O’Dell v. Netherland, 521
U.S., at 157. States may take different approaches and we
see no support for a rule that would require a State to
declare a conviction final for purposes of a three-strikes
statute once a verdict has been rendered. Verdicts may be
overturned by the state trial court, by a state appellate
court, by the state supreme court, by a state court on col-
lateral attack, by a federal court in habeas corpus, or by
this Court on review of any of these proceedings. Virginia’s
approach, which would permit a Simmons instruction de-
spite the availability of postjudgment relief that might, the
day after the jury is instructed that the defendant is pa-
role ineligible, undo one of the strikes supporting the in-
struction, provided Ramdass sufficient protection. A judg-
ment, not a verdict, is the usual measure for finality in the
trial court.

Our conclusion is confirmed by a review of petitioner’s con-
duct in this litigation. The current claim that it was certain
at the time of trial that Ramdass would never be released
on parole in the event the jury sentenced him to life is belied
by the testimony his counsel elicited from him at sentencing.
Ramdass’ counsel asked him, “Are you going to spend the
rest of your life in prison?” Despite the claim advanced
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now that parole would be impossible, the answer counsel elic-
ited from Ramdass at trial was, “I don’t know.” We think
Ramdass’ answer at trial is an accurate assessment of the
uncertainties that surrounded his parole and custody status
at the time of trial. In like manner, before the Virginia
Supreme Court’s decision now challenged as unreasonable,
petitioner had not argued that his parole eligibility should
have been determined based on the date of the Domino’s
verdict (January 7, 1993) rather than the date the judgment
was entered (February 18, 1993). He did not mention the
three-strikes law at trial, although the Domino’s verdict had
already been returned. Petitioner’s brief to the Virginia
Supreme Court on remand from this Court conceded that
the appropriate date to consider for the Domino’s crime
was the date of judgment. His brief states Ramdass “was
convicted . . . on 18 February 1993 of armed robbery” and
that “[o]f course, the . .. 18 February convictio[n] occurred
after the jury findings in this case.” App. 123-124. Thus
the Virginia Supreme Court treated the Domino’s conviction
in the manner urged by petitioner. Petitioner’s change of
heart on the controlling date appears based on a belated
realization that the 1988 robbery conviction did not qualify
as a strike, meaning that he needed the Domino’s conviction
to count. To accomplish the task, petitioner began arguing
that the date of the jury verdict controlled. His original
position, however, is the one in accord with Virginia law.
State trial judges and appellate courts remain free, of
course, to experiment by adopting rules that go beyond the
minimum requirements of the Constitution. In this regard,
we note that the jury was not informed that Ramdass, at the
time of trial, was eligible for parole in 25 years, that the
trial judge had the power to override a recommended death
sentence, or that Ramdass’ prior convictions were subject to
being set aside by the trial court or on appeal. Each state-
ment would have been accurate as a matter of law, but each
statement might also have made it more probable that the
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jury would have recommended a death sentence. We fur-
ther note Virginia has expanded Simmons by allowing a
defendant to obtain a Simmons instruction even where the
defendant’s future dangerousness is not at issue. Yarbrough
v. Commonwealth, 258 Va. 347, 519 S. E. 2d 602 (1999).
Likewise, Virginia has, after Ramdass’ conviction, eliminated
parole for capital defendants sentenced to life in prison.
The combination of Yarbrough and the elimination of parole
means that all capital defendants in Virginia now receive a
Simmons instruction if they so desire. In circumstances
like those presented here, even if some instruction had
been given on the subject addressed by Simmons, the ex-
tent to which the trial court should have addressed the con-
tingencies that could affect finality of the other convictions
is not altogether clear. A full elaboration of the various
ways to set a conviction aside or grant a new trial might
not have been favorable to the petitioner. In all events the
Constitution does not require the instruction that Ramdass
now requests. The sentencing proceeding was not invalid
by reason of its omission.
I11

The Virginia Supreme Court’s decision to deny petitioner
relief was neither contrary to, nor an unreasonable applica-
tion of, Simmons. The United States Court of Appeals for
the Fourth Circuit was required to deny him relief under
28 U.S.C. §2254 (1994 ed. and Supp. III), and we affirm

the judgment.
It is so ordered.

JUSTICE O’CONNOR, concurring in the judgment.

In Simmons v. South Carolina, 512 U.S. 154 (1994), a
majority of the Court held that “[wlhere the State puts the
defendant’s future dangerousness in issue, and the only avail-
able alternative sentence to death is life imprisonment with-
out possibility of parole, due process entitles the defendant
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to inform the capital sentencing jury . . . that he is parole
ineligible.” Id., at 178 (O’CONNOR, J., concurring in judg-
ment); see also id., at 163-164 (plurality opinion). Due proc-
ess requires that “a defendant not be sentenced to death ‘on
the basis of information which he had no opportunity to deny
or explain.”” Id., at 175 (O’CONNOR, J., concurring in judg-
ment) (quoting Skipper v. South Carolina, 476 U.S. 1, 5,
n. 1 (1986)). Accordingly, where the State seeks to demon-
strate that the defendant poses a future danger to society,
he “should be allowed to bring his parole ineligibility to
the jury’s attention” as a means of rebutting the State’s
case. 512 U.S., at 177. I have no doubt that Simmons was
rightly decided.

In this case, because petitioner seeks a writ of habeas cor-
pus rather than the vacatur of his sentence on direct appeal,
the scope of our review is governed by 28 U. S. C. §2254(d)(1)
(1994 ed., Supp. III). Accordingly, we may grant relief only
if the Virginia Supreme Court’s decision “was contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States,” ibid.; see also Williams v. Taylor, 529 U. S.
362, 402-409 (2000), which in this case is our holding in
Sitmmons.

The Virginia Supreme Court concluded that Simmons was
inapplicable because petitioner “was not ineligible for parole
when the jury was considering his sentence.” Ramdass v.
Commonwealth, 248 Va. 518, 521, 450 S. E. 2d 360, 361 (1994).
The court noted that, under Virginia law, any person who
has been convicted of three separate felony offenses of mur-
der, rape, or robbery “by the presenting of firearms or other
deadly weapon” “shall not be eligible for parole.” Va. Code
Ann. §53.1-151(B1) (1993). It explained that Ramdass was
not parole ineligible at the time of his capital sentencing pro-
ceeding because the Kayani murder conviction would not
constitute his third conviction for purposes of § 53.1-151(B1).
Critically, the court held that, although Ramdass had been
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found guilty of the armed robbery of a Domino’s Pizza res-
taurant, that verdict did not count as a prior conviction
under §53.1-151(B1) because judgment had not yet been
entered on that verdict at the time of Ramdass’ capital sen-
tencing proceeding. 248 Va., at 520, 450 S. E. 2d, at 361.

For the reasons explained in the plurality opinion, the Vir-
ginia Supreme Court’s decision was neither contrary to, nor
an unreasonable application of, our holding in Simmons.
Whether a defendant is entitled to inform the jury that he is
parole ineligible is ultimately a question of federal law, but
we look to state law to determine a defendant’s parole status.
In Simmons, the defendant had “conclusively establish[ed]”
that he was parole ineligible at the time of sentencing, and
the “prosecution did not challenge or question [his] parole
ineligibility.” 512 U.S., at 158. Ramdass, however, was
not ineligible for parole when the jury considered his sen-
tence as the relevant court had not yet entered the judgment
of conviction for the Domino’s Pizza robbery. Were the
entry of judgment a purely ministerial act under Virginia
law, in the sense that it was foreordained, I would agree with
petitioner that “the only available alternative sentence to
death [was] life imprisonment without possibility of parole.”
Id., at 178 (O’CONNOR, J., concurring in judgment). Such
circumstances would be “materially indistinguishable” from
the facts of Simmons. See Williams v. Taylor, 529 U. S., at
405. It therefore would have been “contrary to” Simmons
for the Virginia Supreme Court to hold that petitioner was
not entitled to inform the jury that he would be parole ineli-
gible. See ibid. Where all that stands between a defend-
ant and parole ineligibility under state law is a purely minis-
terial act, Simmons entitles the defendant to inform the jury
of that ineligibility, either by argument or instruction, even
if he is not technically “parole ineligible” at the moment of
sentencing.

Such was not the case here, however. As the plurality
opinion explains, the entry of judgment following a criminal
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conviction in Virginia state court is not a purely ministerial
act, 7. e., one that is inevitable and foreordained under state
law. The Commonwealth allows criminal defendants to file
post-trial motions following a guilty verdict, and trial courts
may set aside jury verdicts in response to such motions.
See ante, at 173-175. Thus, as a matter of Virginia law, a
guilty verdict does not inevitably lead to the entry of a judg-
ment order. Consequently, the jury verdict finding peti-
tioner guilty of the Domino’s Pizza robbery did not mean
that petitioner would necessarily be parole ineligible under
state law. Indeed, petitioner himself concedes that there
was a “possibility that the Domino’s Pizza trial judge could
set aside the verdict under Virginia Supreme Court Rule
3A:15(b).” Brief for Petitioner 37.

Petitioner nevertheless contends that the possibility that
the trial court would set aside the guilty verdict for the
Domino’s Pizza robbery was quite remote, and therefore
that the entry of judgment was extremely likely. But, as
the plurality opinion explains, Simmons does not require
courts to estimate the likelihood of future contingencies con-
cerning the defendant’s parole ineligibility. Rather, Sim-
mons entitles the defendant to inform the capital sentencing
jury that he is parole ineligible where the only alternative
sentence to death is life without the possibility of parole.
And unlike the defendant in Simmons, Ramdass was eligible
for parole under state law at the time of his sentencing.

For these reasons, I agree that petitioner is not entitled
to the issuance of a writ of habeas corpus. As our decision
in Williams v. Taylor makes clear, the standard of review
dictated by 28 U.S. C. §2254(d)(1) (1994 ed., Supp. III) is
narrower than that applicable on direct review. Applying
that standard here, I believe the Virginia Supreme Court’s
decision was neither contrary to, nor an unreasonable ap-
plication of, our holding in Simmons. Accordingly, I concur
in the judgment.
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JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

There is an acute unfairness in permitting a State to rely
on a recent conviction to establish a defendant’s future dan-
gerousness while simultaneously permitting the State to
deny that there was such a conviction when the defendant
attempts to argue that he is parole ineligible and therefore
not a future danger. Even the most miserly reading of the
opinions in Simmons v. South Carolina, 512 U. S. 154 (1994),
supports the conclusion that this petitioner was denied
“one of the hallmarks of due process in our adversary sys-
tem,” namely, the defendant’s right “to meet the State’s
case against him.” Id., at 175 (O’CONNOR, J., concurring in
judgment).

I

In Simmons, we held that “[w]lhen the State seeks to show
the defendant’s future dangerousness . . . the defendant
should be allowed to bring his parole ineligibility to the
jury’s attention—by way of argument by defense counsel or
an instruction from the court—as a means of responding to
the State’s showing of future dangerousness.” Id., at 177
(O’CONNOR, J., concurring in judgment). The present case
falls squarely within our holding.

There is no question that the Commonwealth argued
Ramdass’ future dangerousness. Amnte, at 161. In doing so,
it focused almost entirely on Ramdass’ extensive criminal
history, emphasizing that his most recent crime spree was
committed after his mandatory release on parole.! Indeed,

!The prosecution’s opening argument began by recounting Ramdass’
entire criminal history. App. 8-11. Eight of the nine witnesses the
Commonwealth called did little more than relate the details of Ram-
dass’ criminal past. Id., at 12-64. The prosecution’s closing argument
highlighted the connection between Ramdass’ crimes and his prior re-
leases from prison. Id., at 80-82. In fact, it did so on several occasions.
Id., at 9 (Ramdass “served time [for the 1988 strong arm robbery convic-
tion] and was finally paroled in May of 1992”); id., at 46-47 (Ramdass “was
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the prosecution relied upon the Domino’s Pizza robbery—the
very crime Virginia has precluded Ramdass from relying
upon to establish his parole ineligibility.?

There is also no question that Ramdass was denied the
opportunity to inform the jury of his parole ineligibility.
During the sentencing deliberations, the jury asked the fol-
lowing question: “[I]f the Defendant is given life, is there a
possibility of parole at some time before his natural death?”
App. 88. Rather than giving any kind of straightforward
answer, and rather than permitting counsel to explain peti-
tioner’s parole ineligibility, the court instructed: “[Y]ou
should impose such punishment as you feel is just under the
evidence . ... You are not to concern yourselves with what
may happen afterwards.” Id., at 91.

Finally, it is undisputed that the absence of a clear in-
struction made a difference. The question itself demon-
strates that parole ineligibility was important to the jury,
and that the jury was confused about whether a “life” sen-
tence truly means life—or whether it means life subject to

released on mandatory parole” in 1992, shortly before his most recent
crime spree began); id., at 51b-52 (describing Ramdass’ 1992 release on
mandatory parole).

2Id., at 57-59 (“On that next night, August 30th, you did a robbery of
the Domino’s Pizza over in Alexandria? . .. Well, if the cab driver was
shot in the head on August 30th and Domino’s Pizza was August 30th, you
did them both the same day; didn’t you?”); id., at 81 (“August 30th, 1992,
he robbed Domino’s Pizza at the point of a gun in Alexandria and he
robbed Domino’s Pizza not long after he shot that Arlington cab driver
through the head . . .”).

Of course, Stimmons v. South Carolina, 512 U.S. 154 (1994), applies
when the prosecution argues future dangerousness; it does not require the
State to argue any particular past crime. My purpose in pointing out
Virginia’s reliance on the Domino’s Pizza verdict is to underscore the un-
fairness of permitting Virginia to use it, while denying Ramdass the same
use. The plurality’s repeated statement that Virginia brought up the
crime in its cross-examination rather than its case in chief, ante, at 162,
170, 171, neither means Simmons is inapplicable nor mitigates the un-
fairness here. It only signals the formalism the plurality is prepared to
endorse.
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the possibility of parole. See Simmons, 512 U. S., at 178
(O’CONNOR, J., concurring in judgment) (“[T]hat the jury in
this case felt compelled to ask whether parole was available
shows that the jurors did not know whether or not a life-
sentenced defendant will be released from prison”). More
critically, three jurors said that “if the [jury] knew that
[Ramdass] would have never gotten out of prison, they would
have given him life rather than death.” App. 95. Two of
them stated “that would have been the result among all
of [the jurors] beyond question, if they had had that infor-
mation.” Ibid. But “because they weren’t told or given
the answer . . . they all had a perception that he would be
paroled.” Ibid.?

After we remanded for reconsideration in light of Sim-
momns, the Virginia Supreme Court held that case did not
apply because Ramdass was not “ineligible for parole when
the jury was considering his sentence.” Ramdass v. Com-
monwealth, 248 Va. 518, 520, 450 S. E. 2d 360, 361 (1994).
The applicable Virginia statute requires three strikes for a
defendant to be parole ineligible. “At the time that the jury
was considering Ramdass’s penalty on January 30, 1993,” the
court held, Ramdass “was not ineligible for parole” because
he had only two strikes against him—the Pizza Hut robbery
and the instant capital murder. Ibid. Ramdass’ robbery of
the Domino’s Pizza did not count as his third strike, even
though the jury in that case had already found him guilty.
Technically, under state law, that did not count as a “con-
viction,” because Virginia’s definition of “conviction” is not
just a guilty verdict. Rather, a “conviction” also requires a
piece of paper signed by the judge entering the verdict into

3Once again, Simmons’ applicability does not at all turn on whether this
kind of evidence exists. I point it out only to emphasize how real the
Simmons concerns are here. The plurality complains, in essence, that
the evidence came in the form of an uncontested proffer rather than as a
sworn affidavit. Amnte, at 163. Again, neither Simmons’ applicability nor
the reality of the case is undercut by this quibble. The only thing that it
proves is the plurality’s penchant for formalism.
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the record. Id., at 520-521, 450 S. E. 2d, at 361. The trial
judge signed the entry of the judgment in the Domino’s Pizza
case 19 days after the end of the sentencing phase in Ram-
dass’ capital murder proceeding. Amnte, at 160. Therefore,
the Virginia Supreme Court held that at the time “when the
jury was considering [petitioner’s] sentence” in the capital
murder case, Ramdass was “not ineligible for parole” under
state law, and thus Simmons was inapplicable.

II

The plurality begins by stating what it thinks is the rule
established in Simmons: “The parole-ineligibility instruction
is required only when, assuming the jury fixes the sentence
at life, the defendant is ineligible for parole under state law.”
Ante, at 166. The plurality also adds a proviso: The defend-
ant must be parole ineligible at the time of sentencing.*
Given that understanding, the plurality says “[m]aterial dif-
ferences exist between this case and Simmons.” Ante, at
167. But the differences to which the plurality points do not
distinguish this case from Simmons.

The first asserted distinction is that, as the Virginia Su-
preme Court stated, Ramdass was not parole ineligible
under state law at the time of sentencing. Ramdass might

4Though the plurality does not include the proviso in its initial state-
ment of the rule in Simmons, it repeats this requirement no less than
20 times in its 20-page opinion. See ante, at 159 (“when the jury con-
sidered his case”), 161 (“at the time of the capital sentencing trial”),
163-164 (“at the time of the jury’s death penalty deliberations”), 164
(“when the jury was considering his sentence”), tbid. (“at the time of the
sentencing trial”), ibid. (“at the time of his trial”), ibid. (“at the time of
sentencing”), 165 (“at the time of the jury’s future dangerousness delibera-
tions”), 166 (“when the jury deliberated his sentence”), ibid. (“at the time
of the sentencing trial”), 167 (“when the jury considered his sentence”),
1bid. (“at the time of sentencing”), ibid. (“at the time of his sentencing
trial”), ibid. (same), 168 (“at the time of the sentencing trial”), ibid. (same),
1bid. (“at the time of his sentencing trial”), 169 (“at the time of his trial”),
171 (“at the time of his trial”), 176 (“at the time of trial”).
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have become parole ineligible at some later date, but at the
exact moment the jury was deliberating that was not yet so.
The trouble is, that is not a fact that distinguishes Ramdass’
case from Simmons’.

In Simmons, the relevant parole statute was S. C. Code
Ann. §24-21-640 (Supp. 1993). See Simmons, 512 U. S., at
176 (O’CONNOR, J., concurring in judgment) (citing South
Carolina parole law); see also id., at 156 (plurality opinion)
(same).” Under that statute, it was the South Carolina
Board of Probation, Parole, and Pardon Services that deter-
mined a defendant’s parole eligibility—and that determina-
tion would come after the sentencing phase. Then-current
South Carolina case law unambiguously stated that the eligi-
bility determination would not be made at trial, but by the
parole board.® Moreover, the statute required the parole
board to find that the defendant’s prior convictions were not
committed “pursuant to one continuous course of conduct,”
and it was by no means certain that the board would ulti-
mately reach that conclusion. In fact, in Simmons the State
of South Carolina steadfastly maintained that Simmons was
not truly parole ineligible at the time of his sentencing

5That statute read in part: “The board must not grant parole nor is
parole authorized, to any prisoner serving a sentence for a second or
subsequent conviction, following a separate sentencing for a prior convic-
tion, for violent crimes as defined in Section 16-1-60. Provided that
where more than one included offense shall be committed within a one-day
period or pursuant to one continuous course of conduct, such multiple of-
fenses must be treated for purposes of this section as one offense.”

6See, e. g., State v. McKay, 300 S. C. 113, 115, 386 S. E. 2d 623, 623-624
(1989).

It is true, as the plurality points out, ante, at 167, that in Simmons
the defendant did have an entry of judgment. But, under the plurality’s
reasoning, the issue is whether the defendant is parole ineligible at the
time of sentencing, not why he is or is not ineligible. Thus, whether the
defendant is parole eligible at that time because he has no entry of judg-
ment or because the parole board has not yet met is hardly relevant. It
is a distinction, but not a material one.
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phase because the parole board’s determination had not
yet been made.” Therefore, the fact that parole ineligibility
under state law had not been determined at the time of sen-
tencing is simply not a fact that distinguishes Simmons from
Ramdass’ case.®

““First and foremost, at the time of the trial, no state agency had
ever determined that Simmons was going to be serving a sentence of
life without the possibility of parole, despite the fact that he had earlier
pled guilty and been sentenced to a violent crime prior to this trial. The
importance of that distinction is that the power to make that determi-
nation did not rest with the judiciary, but was solely vested in an execu-
tive branch agency, the South Carolina Board of Probation, Parole and
Pardon Services.” Brief for Respondent in Simmons v. South Carolina,
0. T. 1993, No. 92-9059, p. 95 (emphasis added).

The plurality also complains that “a state court [need not] glean infor-
mation from the record” in Simmons. Ante, at 168. That is true, but it
is equally true that a state court cannot pretend that a fact creates a
material distinction simply because it was not expressly raised and re-
jected by this Court. Moreover, it is evident in the opinion itself that
Simmons’ parole-ineligibility status had not been definitively and legally
determined yet at the time of sentencing. See n. 8, infra.

8The plurality contends that in Simmons “the defendant had ‘con-
clusively established’ his parole ineligibility at the time of sentencing.”
Ante, at 167 (quoting Simmons, 512 U. S., at 158 (plurality opinion)); see
also ante, at 171. What Simmons in fact said was that no one questioned
that the defendant had all the facts necessary to be found ineligible at
some future date. It does not indicate that a legal determination of the
defendant’s parole ineligibility had already been definitively made by the
parole board. This is clear in the plurality’s citation of the South Carolina
parole statute, under which a defendant’s parole status is determined by
the parole board at a later date. See supra, at 186. This is also clear
from the fact that the plurality relied upon the testimony of the parole
board’s attorneys, 512 U. S., at 158-159, demonstrating the plurality’s rec-
ognition that it was the parole board that would ultimately determine
Simmons’ parole eligibility. Furthermore, the plurality’s statement that
Simmons was “in fact ineligible,” id., at 158 (emphasis added), as opposed
to “legally” ineligible or ineligible “as a matter of law,” clearly distin-
guished between the facts as known at that time (which indicated how
Simmons’ status would, in all likelihood, ultimately be determined), and
the legal determination of status (which would be formally determined at
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Perhaps recognizing that problem, the plurality shifts
ground. It is not, the plurality says, “only” whether parole
ineligibility under state law has been determined “at the
time of sentencing,” but whether there is “no possibility” of
parole eligibility at that time. Amnte, at 169. In other
words, the plurality says that Simmons applies when there
is “conclusive proof” at the time of sentencing that the de-
fendant will (in the future) “inevitabl[y]” be found parole in-
eligible. Ante, at 170, 173-174. In R