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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1999

SHALALA, SECRETARY OF HEALTH AND HUMAN
SERVICES, ET AL. v. ILLINOIS COUNCIL ON
LONG TERM CARE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 98-1109. Argued November 8, 1999—Decided February 29, 2000

Under the Medicare Act’s special review provisions, a nursing home that
is “dissatisfied . . . with a determination described in subsection (b)(2)”
is “entitled to a hearing . . . to the same extent as is provided in” the
Social Security Act, 42 U. S. C. §405(b), “and to judicial review of the
Secretary’s final decision after such hearing as is provided in section
405(g) . . ..” 42 U.8.C. §1395ce(h)(1) (emphasis added). The cross-
referenced subsection (b)(2) gives petitioner Secretary of Health and
Human Services (HHS) power to terminate a provider agreement with
a home where, for example, she determines that a home has failed to
comply substantially with the statute and the regulations. The cross-
referenced §405(b) describes the administrative hearing to which a
“dissatisfied” home is entitled, and the cross-referenced §405(g) pro-
vides that the home may obtain federal district court review of the Sec-
retary’s “final decision . . . made after a hearing ....” Section 405(h),
a provision of the Social Security Act incorporated into the Medicare
Act by 42 U. S. C. §1395ii, provides that “[nJo action . . . to recover
on any claim arising under” the Medicare laws shall be “brought under
[28 U.S.C. §]1331.” It channels most, if not all, Medicare claims
through this special review system. Respondent, the Illinois Coun-
cil on Long Term Care, Inc. (Council), an association of nursing homes,
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did not rely on these provisions when it filed suit against, inter alios,
petitioners (hereinafter Secretary), challenging the validity of Medi-
care regulations that impose sanctions or remedies on nursing homes
that violate certain substantive standards. Rather, it invoked federal-
question jurisdiction, 28 U. S. C. §1331. In dismissing for lack of juris-
diction, the Federal District Court found that 42 U.S. C. §405(h), as
interpreted in Weinberger v. Salfi, 422 U. S. 749, and Heckler v. Ringer,
466 U. S. 602, barred a § 1331 suit. The Seventh Circuit reversed, hold-
ing that Bowen v. Michigan Academy of Family Physicians, 476 U. S.
667, had significantly modified such earlier case law.

Held: Section 405(h), as incorporated by §1395ii, bars federal-question
jurisdiction here. Pp. 10-25.

(a) Section 405(h) purports to make exclusive §405(g)’s judicial re-
view method. While its “to recover on any claim arising under” lan-
guage plainly bars §1331 review where an individual challenges on
any legal ground the agency’s denial of a monetary benefit under the
Social Security and Medicare Acts, the question here is whether an
anticipatory challenge to the lawfulness of a policy, regulation, or stat-
ute that might later bar recovery or authorize imposition of a penalty
is also an action “to recover on any claim arising under” those Acts.
P. 10.

(b) Were the Court not to take account of Michigan Academy, § 405(h),
as interpreted in Salfi and Ringer, would clearly bar this § 1331 lawsuit.
The Court found in the latter cases that §405(h) applies where “both
the standing and the substantive basis for the presentation” of a claim
is the Social Security Act, Salfi, supra, at 760-761, or the Medicare Act,
Ringer, 466 U. S., at 615. All aspects of a present or future benefits
claim must be channeled through the administrative process. Id., at
621-622. As so interpreted, §405(h)’s bar reaches beyond ordinary
administrative law principles of “ripeness” and “exhaustion of admin-
istrative remedies”—doctrines that normally require channeling a legal
challenge through the agency—by preventing the application of excep-
tions to those doctrines. This nearly absolute channeling requirement
assures the agency greater opportunity to apply, interpret, or revise
policies, regulations, or statutes without possibly premature inter-
ference by individual courts applying “ripeness” and “exhaustion” ex-
ceptions case by case. The assurance comes at the price of occasional
individual, delay-related hardship, but paying such a price in the con-
text of a massive, complex health and safety program such as Medi-
care was justified in the judgment of Congress as understood in Salfi
and Ringer. Salfi and Ringer cannot be distinguished from the instant
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case. They themselves foreclose distinctions based upon the “poten-
tial future” versus “actual present” nature of the claim, the “general
legal” versus the “fact-specific” nature of the challenge, the “collateral”
versus the “noncollateral” nature of the issues, or the “declaratory”
versus “injunctive” nature of the relief sought. Nor can the Court
accept a distinction that limits §405(h)’s scope to claims for monetary
benefits or that involve “amounts,” as neither the language nor the pur-
poses of §405 support such a distinction. Neither McNary v. Haitian
Refugee Center, Inc., 498 U. S. 479, nor Mathews v. Eldridge, 424 U. S.
319, supports the Council’s effort to distinguish Salfi and Ringer. The
Court’s approval of a §1331 suit against the Immigration and Natu-
ralization Service in McNary rested on the different language of the
immigration statute. And Eldridge was a case in which the respondent
had complied with, not disregarded, the Social Security Act’s special
review procedures—specifically the nonwaivable and nonexcusable re-
quirement that an individual present a claim to the agency before rais-
ing it in court. The upshot is that the Council’s argument must rest
primarily upon Michigan Academy. Pp. 11-15.

() Michigan Academy did not, contrary to the Court of Appeals’
holding, modify the Court’s earlier holdings by limiting §405(h)’s scope,
as incorporated by § 1395ii, to “amount determinations.” That case in-
volved the lawfulness of HHS regulations governing procedures used
to calculate Medicare Part B benefits; and the Medicare statute, as
it then existed, did not provide for §405(g) review of such decisions.
The Court ruled that this silence did not itself foreclose § 1331 review.
In response to the argument that §405(h) barred §1331 review, the
Court declined to pass in the abstract on the meaning of §405(h) be-
cause that section was made applicable to the Medicare Act “to the
same extent as” it is applicable to the Social Security Act by virtue
of 42 U.S. C. §1395ii. The Court interpreted that phrase to foreclose
application of §405(h) where its application would preclude judicial
review rather than channel it through the agency. As limited by the
Court of Appeals, Michigan Academy would have overturned or dra-
matically limited earlier precedents such as Salfi and Ringer, and would
have created a hardly justifiable distinction between “amount determi-
nations” and many similar HHS determinations. This Court does
not normally overturn, or so dramatically limit, earlier authority sub
silentio, and it did not do so here. Pp. 15-20.

(d) The Council’s argument that it falls within the Michigan Acad-
emy exception because it can obtain no review at all unless it can obtain
§1331 review is unconvincing. It argues that review is available only
after the Secretary terminates a home’s provider agreement. But in
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her brief and regulations, the Secretary offers a legally permissible in-
terpretation of the statute: that it permits a dissatisfied nursing home
to have an administrative hearing on a determination that it has failed
to comply substantially with the statute, agreements, or regulations,
whether termination or some other remedy is imposed. See, e. g., Chev-
ron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837, 843. The Secretary also denies that she engages in any practice
that forces a home to submit a corrective plan and sacrifice appeal rights
in order to avoid termination, or that penalizes more severely a home
that chooses to appeal. Because the Council offers no convincing rea-
son to doubt her description of the agency’s practice, the Court need
not decide whether a practice that forced homes to abandon legitimate
challenges could amount to the practical equivalent of a total denial of
judicial review. If, as the Council argues, the regulations unlawfully
limit the extent to which the agency will provide the administrative
review channel leading to judicial review, its members remain free, after
following the special review route, to contest in court the lawfulness of
the relevant regulation or statute. That is true even if the agency does
not or cannot resolve the particular contention, because it is the “action”
arising under the Medicare Act that must be channeled through the
agency. The Council finally argues that, as an association speaking on
behalf of its injured members, it has no standing to take advantage of
the special review channel. However, it is the members’ rights to re-
view that are at stake, and the statutes creating the special review
channel adequately protect those rights. Pp. 20-24.

143 F. 3d 1072, reversed.

BREYER, J., delivered the opinion of the Court, in which REHN-
QuisT, C. J.,, and O’CONNOR, SOUTER, and GINSBURG, JJ., joined. STE-
VENS, J., post, p. 30, and SCALIA, J., post, p. 31, filed dissenting opinions.
THOMAS, J., filed a dissenting opinion, in which STEVENS and KENNEDY,
JJ., joined, and in which SCALIA, J., joined except as to Part III, post,
p- 32.

Jeffrey A. Lamken argued the cause for petitioners.
With him on the briefs were Solicitor General Waxman,
Acting Assistant Attorney General Ogden, Deputy Solicitor
General Kneedler, Barbara C. Biddle, Jeffrey Clair, Harriet
S. Rabb, and Jeffrey Golland.
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Kimball R. Anderson argued the cause for respondent.
With him on the brief were Charles P. Sheets, Bruce R.
Braun, and Brian E. Neuffer.*

JUSTICE BREYER delivered the opinion of the Court.

The question before us is one of jurisdiction. An associa-
tion of nursing homes sued, inter alios, the Secretary of
Health and Human Services (HHS) and another federal
party (hereinafter Secretary) in Federal District Court
claiming that certain Medicare-related regulations violated
various statutes and the Constitution. The association in-
voked the court’s federal-question jurisdiction, 28 U. S. C.
§1331. The District Court dismissed the suit on the ground
that it lacked jurisdiction. It believed that a set of special
statutory provisions creates a separate, virtually exclusive,
system of administrative and judicial review for denials of
Medicare claims; and it held that one of those provisions ex-
plicitly barred a §1331 suit. See 42 U. S. C. § 1395ii (incor-
porating into the Medicare Act 42 U.S. C. §405(h), which
provides that “[n]o action . . . to recover on any claim” arising
under the Medicare laws shall be “brought under section
1331 . . . of title 28”). The Court of Appeals, however,
reversed.

We conclude that the statutory provision at issue, §405(h),
as incorporated by § 1395ii, bars federal-question jurisdiction
here. The association or its members must proceed instead
through the special review channel that the Medicare stat-
utes create. See 42 U. S. C. §31395cc(h), (b)(2)(A), 1395ii;
§§405(b), (g), (h).

*Briefs of amici curiae urging affirmance were filed for the American
Association of Homes and Services for the Aging by Mark H. Gallant, for
the American Health Care Association et al. by Thomas C. Fox and Har-
vey M. Tettlebaum, for the American Hospital Association by Charles G.
Curtis, Jr., and Edward J. Green; and for the American Medical Associa-
tion et al. by Paul M. Smith, Robert M. Portman, Michael L. Ile, Leonard
A. Nelson, Richard N. Peterson, Ann E. Allen, Stuart M. Gerson, Saul J.
Morse, and Robert J. Kane.
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I
A

We begin by describing the regulations that the associa-
tion’s lawsuit attacks. Medicare Act Part A provides pay-
ment to nursing homes which provide care to Medicare
beneficiaries after a stay in a hospital. To receive payment,
a home must enter into a provider agreement with the Sec-
retary of HHS, and it must comply with numerous statutory
and regulatory requirements. State and federal agencies
enforce those requirements through inspections. Inspectors
report violations, called “deficiencies.” And “deficiencies”
lead to the imposition of sanctions or “remedies.” See gen-
erally §8§1395i-3, 1395cc.

The regulations at issue focus on the imposition of sanc-
tions or remedies. They were promulgated in 1994, 59 Fed.
Reg. 56116, pursuant to a 1987 law that tightened the sub-
stantive standards that Medicare (and Medicaid) imposed
upon nursing homes and that significantly broadened the
Secretary’s authority to impose remedies upon violators.
Omnibus Budget Reconciliation Act of 1987, §§4201-4218,
101 Stat. 1330-160 to 1330-221 (codified as amended at 42
U. S. C. §1395i-3 (1994 ed. and Supp. I11)).

The remedial regulations (and a related manual) in effect
tell Medicare-administering agencies how to impose reme-
dies after inspectors find that a nursing home has violated
substantive standards. They divide a nursing home’s defi-
ciencies into three categories of seriousness depending
upon a deficiency’s severity, its prevalence at the home, its
relation with other deficiencies, and the home’s compliance
history. Within each category they list a set of remedies
that the agency may, or must, impose. Where, for example,
deficiencies “immediately jeopardize the health or safety
of . .. residents,” the Secretary must terminate the home’s
provider agreement or appoint new, temporary manage-
ment. Where deficiencies are less serious, the Secretary
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may impose lesser remedies, such as civil penalties, transfer
of residents, denial of some or all payment, state monitoring,
and the like. Where a nursing home, though deficient in
some respects, is in “[sJubstantial compliance,” i. e., where its
deficiencies do no more than create a “potential for [causing]
minimal harm,” the Secretary will impose no sanction or
remedy at all. See generally 42 U.S.C. §1395i-3(h); 42
CFR §488.301 (1998); §488.400 et seq.; App. 54, 66 (Manual).
The statute and regulations also create various review pro-
cedures. 42 U. S. C. §§1395ce(b)(2)(A), (h); 42 CFR §431.151
et seq. (1998); §488.408(g); 42 CFR pt. 498 (1998).

The association’s complaint filed in Federal District Court
attacked the regulations as unlawful in four basic ways. In
its view: (1) certain terms, e.g., “substantial compliance”
and “minimal harm,” are unconstitutionally vague; (2) the
regulations and manual, particularly as implemented, vio-
late statutory requirements seeking enforcement consist-
ency, 42 U. S. C. §1395i-3(2)(2)(D), and exceed the legislative
mandate of the Medicare Act; (3) the regulations create ad-
ministrative procedures inconsistent with the Federal Con-
stitution’s Due Process Clause; and (4) the manual and other
agency publications create legislative rules that were not
promulgated consistent with the Administrative Procedure
Act’s demands for “notice and comment” and a statement of
“basis and purpose,” 5 U. S. C. §553. See App. 18-19, 27-38,
43-49 (Amended Complaint).

B

We next describe the two competing jurisdictional routes
through which the association arguably might seek to mount
its legal attack. The route it has followed, federal-question
jurisdiction, is set forth in 28 U. S. C. §1331, which simply
states that “district courts shall have original jurisdiction of
all civil actions arising under the Constitution, laws, or treat-
ies of the United States.” The route that it did not follow,
the special Medicare review route, is set forth in a complex
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set of statutory provisions, which must be read together.
See Appendix, infra. The Medicare Act says that a home

“dissatisfied . . . with a determination described in sub-
section (b)(2) . .. shall be entitled to a hearing . . . to
the same extent as is provided in [the Social Security
Act, 42 U. S. C. §]405(b) . . . and to judicial review of the
Secretary’s final decision after such hearing as is pro-
vided in section 405(g) . ...” 42 U.S. C. §1395cc(h)(1)
(emphasis added).

The cross-referenced subsection (b)(2) gives the Secretary
power to terminate an agreement where, for example, the
Secretary

“has determined that the provider fails to comply sub-
stantially with the provisions [of the Medicare Act] and
regulations thereunder ....” §1395cc(b)(2)(A) (empha-
sis added).

The cross-referenced §405(b) describes the nature of the
administrative hearing to which the Medicare Act entitles a
home that is “dissatisfied” with the Secretary’s “determina-
tion.” The cross-referenced §405(g) provides that a “dissat-
isfied” home may obtain judicial review in federal district
court of “any final decision of the [Secretary] made after a
hearing . ...” Separate statutes provide for administrative
and judicial review of civil monetary penalty assessments.
§ 13951-3(h)(2)(B)(ii); §8§ 1320a-Ta(c)(2), (e).

A related Social Security Act provision, §405(h), channels
most, if not all, Medicare claims through this special review
system. It says:

“(h) Finality of [Secretary’s] decision.

“The findings and decision of the [Secretary] after a
hearing shall be binding upon all individuals who were
parties to such hearing. No findings of fact or deci-
sion of the [Secretary] shall be reviewed by any person,
tribunal, or governmental agency except as herein pro-
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vided. No action against the United States, the [Sec-
retary], or any officer or employee thereof shall be
brought under section 1331 or 1346 [federal defendant
Jurisdiction] of title 28 to recover on any claim arising
under this subchapter.” (Emphasis added.)

Section 1395ii makes §405(h) applicable to the Medicare Act
“to the same extent as” it applies to the Social Security Act.

C

The case before us began when the Illinois Council on
Long Term Care, Inc. (Council), an association of about 200
[llinois nursing homes participating in the Medicare (or
Medicaid) program, filed the complaint we have described,
supra, at 7, in Federal District Court. (Medicaid is not at
issue in this Court.) The District Court, as we have said,
dismissed the complaint for lack of federal-question juris-
diction. No. 96 C 2953 (ND Ill., Mar. 31, 1997), App. to Pet.
for Cert. 13a, 15a. In doing so, the court relied upon § 405(h)
as interpreted by this Court in Weinberger v. Salfi, 422 U. S.
749 (1975), and Heckler v. Ringer, 466 U. S. 602 (1984). App.
to Pet. for Cert. 15a-19a.

The Court of Appeals reversed the dismissal. 143 F. 3d
1072 (CA7 1998). In its view, a later case, Bowen v. Michi-
gan Academy of Family Physicians, 476 U.S. 667 (1986),
had significantly modified this Court’s earlier case law.
Other Circuits have understood Michigan Academy differ-
ently. See Michigan Assn. of Homes and Servs. for the
Aging v. Shalala, 127 F. 3d 496, 500-501 (CA6 1997); Ameri-
can Academy of Dermatology v. HHS, 118 F. 3d 1495, 1499-
1501 (CA11 1997); St. Francis Medical Center v. Shalala,
32 F. 3d 805, 812-813 (CA3 1994), cert. denied, 514 U. S.
1016 (1995); Farkas v. Blue Cross & Blue Shield, 24 F. 3d
853, 855-860 (CA6 1994); Abbey v. Sullivan, 978 F. 2d 37,
41-44 (CA2 1992); National Kidney Patients Assn. v. Sulli-
van, 958 F. 2d 1127, 1130-1134 (CADC 1992), cert. denied,
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506 U.S. 1049 (1993). We granted certiorari to resolve
those differences.
11

Section 405(h) purports to make exclusive the judicial
review method set forth in §405(g). Its second sentence
says that “[n]o findings of fact or decision of the [Secretary]
shall be reviewed by any person, tribunal, or governmental
agency except as herein provided.” §405(h). Its third sen-
tence, directly at issue here, says that “[nJo action against
the United States, the [Secretary], or any officer or employee
thereof shall be brought under section 1331 or 1346 of title
28 to recover on any claim arising under this subchapter.”
(Emphasis added.)

The scope of the italicized language “to recover on any
claim arising under” the Social Security (or, as incorporated
through §1395ii, the Medicare) Act is, if read alone, uncer-
tain. Those words clearly apply in a typical Social Security
or Medicare benefits case, where an individual seeks a mone-
tary benefit from the agency (say, a disability payment, or
payment for some medical procedure), the agency denies the
benefit, and the individual challenges the lawfulness of that
denial. The statute plainly bars §1331 review in such a
case, irrespective of whether the individual challenges the
agency’s denial on evidentiary, rule-related, statutory, consti-
tutional, or other legal grounds. But does the statute’s bar
apply when one who might later seek money or some other
benefit from (or contest the imposition of a penalty by) the
agency challenges in advance (in a §1331 action) the lawful-
ness of a policy, regulation, or statute that might later bar
recovery of that benefit (or authorize the imposition of the
penalty)? Suppose, as here, a group of such individuals,
needing advance knowledge for planning purposes, together
bring a §1331 action challenging such a rule or regulation
on general legal grounds. Is such an action one “to recover
on any claim arising under” the Social Security or Medicare
Acts? That, in effect, is the question before us.
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In answering the question, we temporarily put the case
on which the Court of Appeals relied, Michigan Academy,
supra, to the side. Were we not to take account of that case,
§405(h) as interpreted by the Court’s earlier cases of Wein-
berger v. Salfi, supra, and Heckler v. Ringer, supra, would
clearly bar this § 1331 lawsuit.

In Salfi, a mother and a daughter, filing on behalf of
themselves and a class of individuals, brought a §1331 ac-
tion challenging the constitutionality of a statutory provi-
sion that, if valid, would deny them Social Security benefits.
See 42 U. S. C. §§416(c)(5), (e)(2) (imposing a duration-of-
relationship Social Security eligibility requirement for sur-
viving wives and stepchildren of deceased wage earners).
The mother and daughter had appeared before the agency
but had not completed its processes. The class presumably
included some who had, and some who had not, appeared
before the agency; the complaint did not say. This Court
held that §405(h) barred § 1331 jurisdiction for all members
of the class because “it is the Social Security Act which
provides both the standing and the substantive basis for
the presentation of thle] constitutional contentions.” Salffi,
supra, at 760-761. The Court added that the bar applies
“irrespective of whether resort to judicial processes is ne-
cessitated by discretionary decisions of the Secretary or by
his nondiscretionary application of allegedly unconstitutional
statutory restrictions.” 422 U.S., at 762. It also pointed
out that the bar did not “preclude constitutional challenges,”
but simply “require[d] that they be brought” under the same
“jurisdictional grants” and “in conformity with the same
standards” applicable “to nonconstitutional claims arising
under the Act.” Ibid.

We concede that the Court also pointed to certain special
features of the case not present here. The plaintiff class had
asked for relief that included a direction to the Secretary to
pay Social Security benefits to those entitled to them but for
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the challenged provision. See id., at 761. And the Court
thought this fact helped make clear that the action arose
“under the Act whose benefits [were] sought.” Ibid. But
in a later case, Ringer, the Court reached a similar result
despite the absence of any request for such relief. See 466
U. S, at 616, 623.

In Ringer, four individuals brought a §1331 action chal-
lenging the lawfulness (under statutes and the Constitution)
of the agency’s determination not to provide Medicare
Part A reimbursement to those who had undergone a partic-
ular medical operation. The Court held that §405(h) barred
§ 1331 jurisdiction over the action, even though the challenge
was in part to the agency’s procedures, the relief requested
amounted simply to a declaration of invalidity (not an order
requiring payment), and one plaintiff had as yet no valid
claim for reimbursement because he had not even undergone
the operation and would likely never do so unless a court set
aside as unlawful the challenged agency “no reimbursement”
determination. See 1id., at 614-616, 621-623. The Court
reiterated that §405(h) applies where “both the standing and
the substantive basis for the presentation” of a claim is the
Medicare Act, id., at 615 (quoting Salfi, 422 U. S., at 760-761)
(internal quotation marks omitted), adding that a “claim for
future benefits” is a §405(h) “claim,” 466 U. S., at 621-622,
and that “all aspects” of any such present or future claim
must be “channeled” through the administrative process, id.,
at 614. See also Your Home Visiting Nurse Services, Inc.
v. Shalala, 525 U. S. 449, 456 (1999); Califano v. Sanders, 430
U.S. 99, 103-104, n. 3 (1977).

As so interpreted, the bar of §405(h) reaches beyond ordi-
nary administrative law principles of “ripeness” and “ex-
haustion of administrative remedies,” see Salfi, supra, at
757T—doctrines that in any event normally require channel-
ing a legal challenge through the agency. See Abbott Labo-
ratories v. Gardner, 387 U. S. 136, 148-149 (1967) (ripeness);
McKart v. United States, 395 U. S. 185, 193-196 (1969) (ex-
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haustion). Indeed, in this very case, the Seventh Circuit
held that several of respondent’s claims were not ripe and
remanded for ripeness review of the remainder. 143 F. 3d,
at 1077-1078. Doctrines of “ripeness” and “exhaustion” con-
tain exceptions, however, which exceptions permit early re-
view when, for example, the legal question is “fit” for resolu-
tion and delay means hardship, see Abbott Laboratories,
supra, at 148-149, or when exhaustion would prove “futile,”
see McCarthy v. Madigan, 503 U.S. 140, 147-148 (1992);
McKart, supra, at 197-201. (And sometimes Congress ex-
pressly authorizes preenforcement review, though not here.
See, e. g., 15 U.S. C. §2618(a)(1)(A) (Toxic Substances Con-
trol Act).)

Insofar as §405(h) prevents application of the “ripeness”
and “exhaustion” exceptions, 1. e., insofar as it demands the
“channeling” of virtually all legal attacks through the
agency, it assures the agency greater opportunity to apply,
interpret, or revise policies, regulations, or statutes with-
out possibly premature interference by different individual
courts applying “ripeness” and “exhaustion” exceptions case
by case. But this assurance comes at a price, namely, oc-
casional individual, delay-related hardship. In the context
of a massive, complex health and safety program such as
Medicare, embodied in hundreds of pages of statutes and
thousands of pages of often interrelated regulations, any of
which may become the subject of a legal challenge in any
of several different courts, paying this price may seem justi-
fied. In any event, such was the judgment of Congress as
understood in Salfi and Ringer. See Ringer, supra, at 627,
Salfi, supra, at 762.

Despite the urging of the Council and supporting amict,
we cannot distinguish Salfi and Ringer from the case before
us. Those cases themselves foreclose distinctions based
upon the “potential future” versus the “actual present” na-
ture of the claim, the “general legal” versus the “fact-
specific” nature of the challenge, the “collateral” versus



14 SHALALA w». ILLINOIS COUNCIL ON LONG
TERM CARE, INC.

Opinion of the Court

“noncollateral” nature of the issues, or the “declaratory” ver-
sus “injunctive” nature of the relief sought. Nor can we ac-
cept a distinction that limits the scope of §405(h) to claims
for monetary benefits. Claims for money, claims for other
benefits, claims of program eligibility, and claims that contest
a sanction or remedy may all similarly rest upon individual
fact-related circumstances, may all similarly dispute agency
policy determinations, or may all similarly involve the appli-
cation, interpretation, or constitutionality of interrelated
regulations or statutory provisions. There is no reason to
distinguish among them in terms of the language or in terms
of the purposes of §405(h). Section 1395ii’s blanket incorpo-
ration of that provision into the Medicare Act as a whole
certainly contains no such distinction. Nor for similar rea-
sons can we here limit those provisions to claims that in-
volve “amounts.”

The Council cites two other cases in support of its efforts
to distinguish Salfi and Ringer: McNary v. Haitian Refu-
gee Center, Inc., 498 U.S. 479 (1991), and Mathews v. El-
dridge, 424 U.S. 319 (1976). In Haitian Refugee Center,
the Court held permissible a §1331 challenge to “a group
of decisions or a practice or procedure employed in making
decisions” despite an immigration statute that barred § 1331
challenges to any Immigration and Naturalization Service
“‘determination respecting an application for adjustment of
status’” under the Special Agricultural Workers’ program.
498 U. S., at 491-498. Haitian Refugee Center’s outcome,
however, turned on the different language of that different
statute. Indeed, the Court suggested that statutory lan-
guage similar to the language at issue here—any claim “aris-
ing under” the Medicare or Social Security Acts, §405(h)—
would have led it to a different legal conclusion. See id., at
494 (using as an example a statute precluding review of “‘all
causes . . . arising under any of’” the immigration statutes).

In Eldridge, the Court held permissible a District Court
lawsuit challenging the constitutionality of agency proce-
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dures authorizing termination of Social Security disability
payments without a pretermination hearing. See 424 U. S,
at 326-332. Eldridge, however, is a case in which the Court
found that the respondent had followed the special review
procedures set forth in §405(g), thereby complying with,
rather than disregarding, the strictures of §405(h). See
id., at 326-327 (holding jurisdiction available only under
§405(g)). The Court characterized the constitutional issue
the respondent raised as “collateral” to his claim for bene-
fits, but it did so as a basis for requiring the agency to ex-
cuse, where the agency would not do so on its own, see Salfi,
422 U. S., at 766-767, some (but not all) of the procedural
steps set forth in §405(g). 424 U. S., at 329-332 (identifying
collateral nature of the claim and irreparable injury as rea-
sons to excuse §405(g)’s exhaustion requirements); see also
Bowen v. City of New York, 476 U. S. 467, 483-485 (1986)
(noting that Fldridge factors are not to be mechanically ap-
plied). The Court nonetheless held that §405(g) contains
the nonwaivable and nonexcusable requirement that an in-
dividual present a claim to the agency before raising it in
court. See Ringer, supra, at 622; Eldridge, supra, at 329;
Salfi, supra, at 763-764. The Council has not done so here,
and thus cannot establish jurisdiction under §405(g).

The upshot is that without Michigan Academy the Council
cannot win. Its precedent-based argument must rest pri-
marily upon that case.

Iv

The Court of Appeals held that Michigan Academy modi-
fied the Court’s earlier holdings by limiting the scope of
“I§]11395i1 and therefore §405(h)” to “amount determina-
tions.” 143 F. 3d, at 1075-1076. But we do not agree.
Michigan Academy involved a §1331 suit challenging the
lawfulness of HHS regulations that governed procedures
used to calculate benefits under Medicare Part B—which
Part provides voluntary supplementary medical insurance,
e. g., for doctors’ fees. See 476 U.S., at 674-675; United
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States v. Erika, Inc., 456 U.S. 201, 202-203 (1982). The
Medicare statute, as it then existed, provided for only lim-
ited review of Part B decisions. It allowed the equivalent
of §405(g) review for “eligibility” determinations. See 42
U. S. C. §1395ff(b)(1)(B) (1982 ed.). It required private in-
surance carriers (administering the Part B program) to pro-
vide a “fair hearing” for disputes about Part B “amount de-
terminations.” $§1395u(b)(3)(C). But that was all.

Michigan Academy first discussed the statute’s total si-
lence about review of “challenges mounted against the
method by which . . . amounts are to be determined.”
476 U.S., at 675. It held that this silence meant that, al-
though review was not available under §405(g), the silence
did not itself foreclose other forms of review, say, review in
a court action brought under §1331. See id., at 674-678.
Cf. Erika, supra, at 208 (holding that the Medicare Part B
statute’s explicit reference to carrier hearings for amount
disputes does foreclose all further agency or court review
of “amount determinations”).

The Court then asked whether §405(h) barred 28 U. S. C.
§ 1331 review of challenges to methodology. Noting the Sec-
retary’s Salfi/Ringer-based argument that §405(h) barred
§1331 review of all challenges arising under the Medicare
Act and the respondents’ counterargument that §405(h)
barred challenges to “methods” only where §405(g) review
was available, see Michigan Academy, 476 U. S., at 679, the
Court wrote:

“Whichever may be the better reading of Salfi and
Ringer, we need not pass on the meaning of §405(h) in
the abstract to resolve this case. Section 405(h) does
not apply on its own terms to Part B of the Medicare
program, but is instead incorporated mutatis mutandis
by §1395ii. The legislative history of both the statute
establishing the Medicare program and the 1972 amend-
ments thereto provides specific evidence of Congress’
intent to foreclose review only of ‘amount determina-
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tions’—i. e., those [matters] . . . remitted finally and ex-
clusively to adjudication by private insurance carriers
in a ‘fair hearing.” By the same token, matters which
Congress did not delegate to private carriers, such as
challenges to the validity of the Secretary’s instruc-
tions and regulations, are cognizable in courts of law.”
Id., at 680 (footnote omitted).

The Court’s words do not limit the scope of §405(h) itself
to instances where a plaintiff, invoking § 1331, seeks review
of an “amount determination.” Rather, the Court said that
it would “not pass on the meaning of § 405(h) in the abstract.”
Ibid. (emphasis added). Instead it focused upon the Medi-
care Act’s cross-referencing provision, § 1395ii, which makes
§405(h) applicable “to the same extent as” it is “applicable” to
the Social Security Act. (Emphasis added.) It interpreted
that phrase as applying §405(h) “mutatis mutandis,” 1. e.,
“[a]ll necessary changes having been made.” Black’s Law
Dictionary 1039 (7th ed. 1999). And it applied § 1395ii with
one important change of detail—a change produced by not
applying §405(h) where its application to a particular cate-
gory of cases, such as Medicare Part B “methodology” chal-
lenges, would not lead to a channeling of review through the
agency, but would mean no review at all. The Court added
that a “‘serious constitutional question’. .. would arise if we
construed § 1395ii to deny a judicial forum for constitutional
claims arising under Part B.” 476 U. S., at 681, n. 12 (quot-
ing Salfi, 422 U. S., at 762 (citing Johnson v. Robison, 415
U. S. 361, 366-367 (1974))).

More than that: Were the Court of Appeals correct in be-
lieving that Michigan Academy limited the scope of §405(h)
itself to “amount determinations,” that case would have sig-
nificantly affected not only Medicare Part B cases but cases
arising under the Social Security Act and Medicare Part A
as well. It accordingly would have overturned or dramati-
cally limited this Court’s earlier precedents, such as Salfi
and Ringer, which involved, respectively, those programs.
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It would, moreover, have created a hardly justifiable dis-
tinction between “amount determinations” and many other
similar HHS determinations, see supra, at 14. And we do
not understand why Congress, as JUSTICE STEVENS be-
lieves, post, at 30-31 (dissenting opinion), would have wanted
to compel Medicare patients, but not Medicare providers, to
channel their claims through the agency. Cf. Brief for Re-
spondent 7-8, 18-21, 30-31 (apparently conceding the point).
This Court does not normally overturn, or so dramatically
limit, earlier authority sub silentio. And we agree with
those Circuits that have held the Court did not do so in this
instance. See Michigan Assn. of Homes and Servs., 127
F. 3d, at 500-501; American Academy of Dermatology, 118
F. 3d, at 1499-1501; St. Francis Medical Center, 32 F. 3d, at
812; Farkas, 24 F. 3d, at 855-861; Abbey, 978 F. 2d, at 41-44;
National Kidney Patients Assn., 958 F. 2d, at 1130-1134.
JUSTICE THOMAS maintains that Michigan Academy
“must have established,” by way of a new interpretation
of §1395ii, the critical distinction between a dispute about
an agency determination in a particular case and a more
general dispute about, for example, the agency’s authority to
promulgate a set of regulations, 7. e., the very distinction that
this Court’s earlier cases deny. Post, at 38 (dissenting opin-
ion). He says that, in this respect, we have mistaken Michi-
gan Academy’s “reasoning” (the presumption against pre-
clusion of judicial review) for its “holding.” Post, at 39-40.
And, he finds the holding consistent with earlier cases such
as Ringer because, he says, in Ringer everyone simply as-
sumed without argument that § 1395ii’s channeling provision
fully incorporated the whole of §405(h). Post, at 40-42.
For one thing, the language to which JUSTICE THOMAS
points simply says that “Congres[s] inten[ded] to foreclose
review only of ‘amount determinations’” and not “matters
which Congress did not delegate to private carriers, such as
challenges to the validity of the Secretary’s instructions and
regulations,” Michigan Academy, supra, at 680 (emphasis
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added). That language refers to particular features of the
Medicare Part B program—“private carriers” and “amount
determinations”—which are not here before us. And its ref-
erence to “foreclosure” of review quite obviously cannot be
taken to refer to §1395ii because, as we have explained,
§1395ii is a channeling requirement, not a foreclosure pro-
vision—of “amount determinations” or anything else. In
short, it is difficult to reconcile JUSTICE THOMAS character-
ization of Michigan Academy as a holding that §1395i1 is
“trigger[ed]” only by “challenges to . . . particular determi-
nations,” post, at 40, with the Michigan Academy language
to which he points.

Regardless, it is more plausible to read Michigan Acad-
emy as holding that §1395ii does not apply §405(h) where
application of §405(h) would not simply channel review
through the agency, but would mean no review at all. And
contrary to JUSTICE SCALIA’s suggestion, post, at 31-32 (dis-
senting opinion), that single rule applies to Medicare Part A
as much as to Medicare Part B. This latter holding, as we
have said, has the virtues of consistency with Michigan
Academy’s actual language; consistency with the holdings
of earlier cases such as Ringer; and consistency with the dis-
tinction that this Court has often drawn between a total
preclusion of review and postponement of review. See, e. g.,
Salfi, supra, at 762 (distinguishing §405(h)’s channeling re-
quirement from the complete preclusion of judicial review
at issue in Robison, supra, at 373); Thunder Basin Coal Co.
v. Reich, 510 U. S. 200, 207, n. 8 (1994) (strong presumption
against preclusion of review is not implicated by provision
postponing review); Haitian Refugee Center, 498 U.S., at
496-499 (distinguishing between Ringer and Michigan Acad-
emy and finding the case governed by the latter because the
statute precluded all meaningful judicial review). JUSTICE
THOMAS refers to an “antichanneling” presumption (a “pre-
sumption in favor of preenforcement review,” post, at 46-47).
But any such presumption must be far weaker than a pre-
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sumption against preclusion of all review in light of the tra-
ditional ripeness doctrine, which often requires initial pres-
entation of a claim to an agency. As we have said, supra,
at 13, Congress may well have concluded that a universal
obligation to present a legal claim first to HHS, though post-
poning review in some cases, would produce speedier, as well
as better, review overall. And this Court crossed the rele-
vant bridge long ago when it held that Congress, in both
the Social Security Act and the Medicare Act, insisted upon
an initial presentation of the matter to the agency. Ringer,
466 U. S., at 627; Salfi, 422 U.S., at 762. Michigan Acad-
emy does not require that we reconsider that longstanding

interpretation.
v

The Council argues that in any event it falls within the
exception that Michigan Academy creates, for here as there,
it can obtain no review at all unless it can obtain judicial
review in a §1331 action. In other words, the Council con-
tends that application of §1395ii’s channeling provision to
the portion of the Medicare statute and the Medicare regu-
lations at issue in this case will amount to the “practical
equivalent of a total denial of judicial review.” Haitian Ref-
ugee Center, supra, at 497. The Council, however, has not
convinced us that is so.

The Council says that the special review channel that the
Medicare statutes create applies only where the Secretary
terminates a home’s provider agreement; it is not avail-
able in the more usual case involving imposition of a lesser
remedy, say, the transfer of patients, the withholding of pay-
ments, or the imposition of a civil monetary penalty.

We have set forth the relevant provisions, supra, at 8-9;
Appendix, infra. The specific judicial review provision,
§405(g), authorizes judicial review of “any final decision of
the [Secretary] made after a [§405(b)] hearing.” A further
relevant provision, §1395cc(h)(1), authorizes a §405(b) hear-
ing whenever a home is “dissatisfied . . . with a determi-
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nation described in subsection (b)(2).” (Emphasis added.)
And subsection (b)(2) authorizes the Secretary to terminate
an agreement, whenever she “has determined that the pro-
vider fails to comply substantially with” statutes, agree-
ments, or “regulations.” §1395ce(b)(2)(A) (emphasis added).

The Secretary states in her brief that the relevant “de-
termination” that entitles a “dissatisfied” home to review
is any determination that a provider has failed to comply
substantially with the statute, agreements, or regulations,
whether termination or “some other remedy is imposed.”
Reply Brief for Petitioners 14 (emphasis added). The Secre-
tary’s regulations make clear that she so interprets the stat-
ute. See 42 CFR §§498.3(b)(12), 498.1(a)—(b) (1998). The
statute’s language, though not free of ambiguity, bears that
interpretation. And we are aware of no convincing counter-
vailing argument. We conclude that the Secretary’s inter-
pretation is legally permissible. See Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837,
843 (1984); Your Home Visiting Nurse Services, 525 U. S.,
at 453; see also 42 U. S. C. §1395i-3(h)(2)(B)(ii) (providing a
different channel for administrative and judicial review of
decisions imposing civil monetary penalties.)

The Council next argues that the regulations, as imple-
mented by the enforcement agencies, deny review in practice
by (1) insisting that a nursing home with deficiencies present
a corrective plan, (2) imposing no further sanction or remedy
if it does so, but (3) threatening termination if it does not.
See 42 CFR §§488.402(d), 488.456(b)(ii) (1998). Because a
home cannot risk termination, the Council adds, it must al-
ways submit a plan, thereby avoiding imposition of a rem-
edy, but simultaneously losing its opportunity to contest the
lawfulness of any remedy-related rules or regulations. See
§498.3(b)(12). And, the Council’s amici assert, compliance
actually harms the home by subjecting it to increased sanc-
tions later on by virtue of the unreviewed deficiency findings,



22 SHALALA w». ILLINOIS COUNCIL ON LONG
TERM CARE, INC.

Opinion of the Court

and because the agency makes deficiency findings public on
the Internet, §488.325.

The short, conclusive answer to these contentions is that
the Secretary denies any such practice. She states in her
brief that a nursing home with deficiencies can test the law-
fulness of her regulations simply by refusing to submit a plan
and incurring a minor penalty. Minor penalties, she says,
are the norm, for “terminations from the program are rare
and generally reserved for the most egregious recidivist in-
stitutions.” Reply Brief for Petitioners 18; ibid. (HHS re-
ports that only 25 out of more than 13,000 nursing homes
were terminated in 1995-1996). She adds that the “remedy
imposed on a facility that fails to submit a plan of correction
or to correct a deficiency—and appeals the deficiency—is no
different than the remedy the Secretary ordinarily would im-
pose in the first instance.” Ibid. Nor do the regulations
“cause providers to suffer more severe penalties in later en-
forcement actions based on findings that are unreviewable.”
Ibid. The Secretary concedes that a home’s deficiencies are
posted on the Internet, but she notes that a home can post
a reply. See id., at 20, n. 20.

The Council gives us no convincing reason to doubt the
Secretary’s description of the agency’s general practice. We
therefore need not decide whether a general agency prac-
tice that forced nursing homes to abandon legitimate chal-
lenges to agency regulations could amount to the “practi-
cal equivalent of a total denial of judicial review,” Haitian
Refugee Center, 498 U. S., at 497. Contrary to what JUs-
TICE THOMAS says, post, at 42-43, 51-52, we do not hold that
an individual party could circumvent § 1395ii’s channeling re-
quirement simply because that party shows that postpone-
ment would mean added inconvenience or cost in an isolated,
particular case. Rather, the question is whether, as applied
generally to those covered by a particular statutory pro-
vision, hardship likely found in many cases turns what ap-



Cite as: 529 U. S. 1 (2000) 23

Opinion of the Court

pears to be simply a channeling requirement into complete
preclusion of judicial review. See Haitian Refugee Center,
supra, at 496-497. Of course, individual hardship may be
mitigated in a different way, namely, through excusing a
number of the steps in the agency process, though not the
step of presentment of the matter to the agency. See supra,
at 14-15; infra, at 24. But again, the Council has not shown
anything other than potentially isolated instances of the in-
conveniences sometimes associated with the postponement
of judicial review.

The Council complains that a host of procedural regula-
tions unlawfully limit the extent to which the agency itself
will provide the administrative review channel leading to
judicial review, for example, regulations insulating from
review decisions about a home’s level of noncompliance or
a determination to impose one, rather than another, pen-
alty. See 42 CFR §§431.153(b), 488.408(2)(2), 498.3(d)(10)(ii)
(1998). The Council’s members remain free, however, after
following the special review route that the statutes pre-
scribe, to contest in court the lawfulness of any regulation
or statute upon which an agency determination depends.
The fact that the agency might not provide a hearing for that
particular contention, or may lack the power to provide one,
see Sanders, 430 U. S., at 109 (“Constitutional questions ob-
viously are unsuited to resolution in administrative hearing
procedures . ..”); Salfi, 422 U. S., at 764; Brief for Petitioners
45, is beside the point because it is the “action” arising under
the Medicare Act that must be channeled through the agency.
See Salfi, supra, at 762. After the action has been so chan-
neled, the court will consider the contention when it later
reviews the action. And a court reviewing an agency deter-
mination under §405(g) has adequate authority to resolve
any statutory or constitutional contention that the agency
does not, or cannot, decide, see Thunder Basin Coal, 510
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U.S., at 215, and n. 20; Haitian Refugee Center, supra, at
494; Ringer, 466 U. S., at 617; Salfi, supra, at 762, including,
where necessary, the authority to develop an evidentiary
record.

Proceeding through the agency in this way provides the
agency the opportunity to reconsider its policies, interpreta-
tions, and regulations in light of those challenges. Nor need
it waste time, for the agency can waive many of the proce-
dural steps set forth in §405(g), see Salfi, supra, at 767, and
a court can deem them waived in certain circumstances, see
Eldridge, 424 U. S., at 330-331, even though the agency tech-
nically holds no “hearing” on the claim. See Salfi, supra,
at 763-767 (holding that Secretary’s decision not to chal-
lenge the sufficiency of the appellees’ exhaustion was in ef-
fect a determination that the agency had rendered a “final
decision” within the meaning of §405(g)); Eldridge, supra,
at 331-332, and n. 11 (invoking practical conception of fi-
nality to conclude that collateral nature of claim and poten-
tial irreparable injury from delayed review satisfy the “final
decision” requirement of §405(g)). At a minimum, however,
the matter must be presented to the agency prior to review
in a federal court. This the Council has not done.

Finally, the Council argues that, because it is an associa-
tion, not an individual, it cannot take advantage of the special
review channel, for the statute authorizes review through
that channel only at the request of a “dissatisfied” “insti-
tution or agency.” 42 U.S.C. §1395ce(h)(1). The Council
speaks only on behalf of its member institutions, and thus has
standing only because of the injury those members allegedly
suffer. See Arizonans for Official English v. Arizona, 520
U. S. 43, 65-66 (1997); Hunt v. Washington State Apple Ad-
vertising Comm’n, 432 U. S. 333, 343 (1977). It is essentially
their rights to review that are at stake. And the statutes
that create the special review channel adequately protect
those rights.
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For these reasons, this case cannot fit within Michigan
Academy’s exception. The bar of §405(h) applies. The

judgment of the Court of Appeals is
Reversed.

APPENDIX TO OPINION OF THE COURT
42 U. S. C. §1395¢ce(h)(1) provides:

“(h) Dissatisfaction with determination of Secretary;
appeal by institutions or agencies; single notice and
hearing

“(1) Except as provided in paragraph (2), an institu-
tion or agency dissatisfied with a determination by the
Secretary that it is not a provider of services or with a
determination described in subsection (b)(2) of this sec-
tion shall be entitled to a hearing thereon by the Secre-
tary (after reasonable notice) to the same extent as is
provided in section 405(b) of this title, and to judicial
review of the Secretary’s final decision after such hear-
ing as is provided in section 405(g) of this title, except
that, in so applying such sections and in applying section
405(1) of this title thereto, any reference therein to the
Commissioner of Social Security or the Social Security
Administration shall be considered a reference to the
Secretary or the Department of Health and Human
Services, respectively.”

42 U. S. C. §1395cc(b) provides, in relevant part:

.. -
“(b) Termination or nonrenewal of agreements

“(2) The Secretary may refuse to enter into an agree-
ment under this section or, upon such reasonable notice
to the provider and the public as may be specified in
regulations, may refuse to renew or may terminate such
an agreement after the Secretary—
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“(A) has determined that the provider fails to comply
substantially with the provisions of the agreement, with
the provisions of this subchapter and regulations there-
under, or with a corrective action required under section
1395ww(f)(2)(B) of this title.”

42 U. S. C. §405(b) provides, in relevant part:

“(b) Administrative determination of entitlement to
benefits; findings of fact; hearings; investigations; evi-
dentiary hearings in reconsiderations of disability bene-
fit terminations; subsequent applications

“(1) The Commissioner of Social Security is directed
to make findings of fact, and decisions as to the rights
of any individual applying for a payment under this
subchapter. Any such decision by the Commissioner of
Social Security which involves a determination of dis-
ability and which is in whole or in part unfavorable to
such individual shall contain a statement of the case,
in understandable language, setting forth a discussion
of the evidence, and stating the Commissioner’s de-
termination and the reason or reasons upon which it
is based. Upon request by any such individual or
upon request by a wife, divorced wife, widow, surviv-
ing divorced wife, surviving divorced mother, surviving
divorced father, husband, divorced husband, widower,
surviving divorced husband, child, or parent who makes
a showing in writing that his or her rights may be preju-
diced by any decision the Commissioner of Social Se-
curity has rendered, the Commissioner shall give such
applicant and such other individual reasonable notice
and opportunity for a hearing with respect to such
decision, and, if a hearing is held, shall, on the basis
of evidence adduced at the hearing, affirm, modify, or
reverse the Commissioner’s findings of fact and such
decision. Any such request with respect to such a de-
cision must be filed within sixty days after notice of
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such decision is received by the individual making such
request. The Commissioner of Social Security is fur-
ther authorized, on the Commissioner’s own motion, to
hold such hearings and to conduct such investigations
and other proceedings as the Commissioner may deem
necessary or proper for the administration of this sub-
chapter. In the course of any hearing, investigation,
or other proceeding, the Commissioner may administer
oaths and affirmations, examine witnesses, and receive
evidence. Evidence may be received at any hearing be-
fore the Commissioner of Social Security even though
inadmissible under rules of evidence applicable to court
procedure.

“(B)(A) A failure to timely request review of an initial
adverse determination with respect to an application for
any benefit under this subchapter or an adverse deter-
mination on reconsideration of such an initial determina-
tion shall not serve as a basis for denial of a subsequent
application for any benefit under this subchapter if the
applicant demonstrates that the applicant, or any other
individual referred to in paragraph (1), failed to so re-
quest such a review acting in good faith reliance upon
incorrect, incomplete, or misleading information, relat-
ing to the consequences of reapplying for benefits in lieu
of seeking review of an adverse determination, provided
by any officer or employee of the Social Security Admin-
istration or any State agency acting under section 421
of this title.

“(B) In any notice of an adverse determination with
respect to which a review may be requested under para-
graph (1), the Commissioner of Social Security shall de-
scribe in clear and specific language the effect on pos-
sible entitlement to benefits under this subchapter of
choosing to reapply in lieu of requesting review of the
determination.”
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42 U. S. C. §405(g) provides:

“(g) Judicial review

“Any individual, after any final decision of the Com-
missioner of Social Security made after a hearing to
which he was a party, irrespective of the amount in
controversy, may obtain a review of such decision by a
civil action commenced within sixty days after the mail-
ing to him of notice of such decision or within such fur-
ther time as the Commissioner of Social Security may
allow. Such action shall be brought in the district court
of the United States for the judicial district in which
the plaintiff resides, or has his principal place of busi-
ness, or, if he does not reside or have his principal
place of business within any such judicial district, in
the United States District Court for the District of
Columbia. As part of the Commissioner’s answer the
Commissioner of Social Security shall file a certified
copy of the transcript of the record including the evi-
dence upon which the findings and decision complained
of are based. The court shall have power to enter, upon
the pleadings and transcript of the record, a judgment
affirming, modifying, or reversing the decision of the
Commissioner of Social Security, with or without re-
manding the cause for a rehearing. The findings of the
Commissioner of Social Security as to any fact, if sup-
ported by substantial evidence, shall be conclusive, and
where a claim has been denied by the Commissioner of
Social Security or a decision is rendered under subsec-
tion (b) of this section which is adverse to an individual
who was a party to the hearing before the Commissioner
of Social Security, because of failure of the claimant or
such individual to submit proof in conformity with any
regulation prescribed under subsection (a) of this sec-
tion, the court shall review only the question of conform-
ity with such regulations and the validity of such regula-
tions. The court may, on motion of the Commissioner
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of Social Security made for good cause shown before the
Commissioner files the Commissioner’s answer, remand
the case to the Commissioner of Social Security for fur-
ther action by the Commissioner of Social Security, and
it may at any time order additional evidence to be taken
before the Commissioner of Social Security, but only
upon a showing that there is new evidence which is ma-
terial and that there is good cause for the failure to in-
corporate such evidence into the record in a prior pro-
ceeding; and the Commissioner of Social Security shall,
after the case is remanded, and after hearing such addi-
tional evidence if so ordered, modify or affirm the Com-
missioner’s findings of fact or the Commissioner’s de-
cision, or both, and shall file with the court any such
additional and modified findings of fact and decision, and
a transeript of the additional record and testimony upon
which the Commissioner’s action in modifying or affirm-
ing was based. Such additional or modified findings of
fact and decision shall be reviewable only to the extent
provided for review of the original findings of fact and
decision. The judgment of the court shall be final ex-
cept that it shall be subject to review in the same man-
ner as a judgment in other civil actions. Any action
instituted in accordance with this subsection shall sur-
vive notwithstanding any change in the person occupy-
ing the office of Commissioner of Social Security or any
vacancy in such office.”

42 U. S. C. §405(h) provides:

“(h) Finality of Commissioner’s decision

“The findings and decision of the Commissioner of
Social Security after a hearing shall be binding upon
all individuals who were parties to such hearing. No
findings of fact or decision of the Commissioner of
Social Security shall be reviewed by any person, tribu-
nal, or governmental agency except as herein provided.
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No action against the United States, the Commissioner
of Social Security, or any officer or employee thereof

shall be brought under section 1331 or 1346 of title 28 to
recover on any claim arising under this subchapter.”

42 U. S. C. §1395ii provides:

“The provisions of sections 406 and 416(j) of this title,
and of subsections (a), (d), (e), (h), (i), (j), (k), and ()
of section 405 of this title, shall also apply with respect
to this subchapter to the same extent as they are ap-
plicable with respect to subchapter II of this chapter,
except that, in applying such provisions with respect
to this subchapter, any reference therein to the Commis-
sioner of Social Security or the Social Security Admin-
istration shall be considered a reference to the Secre-
tary or the Department of Health and Human Services,
respectively.”

28 U. S. C. §1331 provides:

“Federal question. The district courts shall have orig-
inal jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.”

JUSTICE STEVENS, dissenting.

While I join JUSTICE THOMAS’ lucid dissent without quali-
fication, I think it worthwhile to identify a significant dis-
tinction between cases like Weinberger v. Salfi, 422 U. S.
749 (1975), and Heckler v. Ringer, 466 U.S. 602 (1984), on
the one hand, and cases like Bowen v. Michigan Academy
of Family Physicians, 476 U.S. 667 (1986), and this case,
on the other hand. In the former group, the issue con-
cerned the plaintiffs’ entitlement to benefits; in the latter
two, the issue concerns providers’ eligibility for reimburse-
ment. The distinction between those two types of issues
mirrors a critical distinction between the Social Security
Act, 42 U.S.C. §405, and the Medicare Act, 42 U.S.C.
§ 1395ii.
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Disputed claims for Social Security benefits always pre-
sent a simple two-party dispute in which the claimant is
seeking a monetary benefit from the Government. A pro-
ceeding under §405 is correctly described as an action “to
recover on any claim arising under this subchapter.”
§405(h). Disputed claims under the Medicare Act, how-
ever, typically involve three parties—the patient, the pro-
vider, and the Secretary. When the issue involves a dispute
over the patient’s entitlement to benefits, it is fairly charac-
terized as an action “to recover” on a claim that is parallel
to a claim for Social Security benefits. The language in
§1395ii that makes §405(h) applicable to the Medicare Act
“to the same extent as” it applies to the Social Security Act
thus encompasses claims by patients, but does not neces-
sarily encompass providers’ challenges to the Secretary’s
regulations.

In Ringer, the Court, in effect (and, in my view, errone-
ously), treated the patients’ claim as a premature action
“to recover” benefits that was subject to the strictures in
§405(h). See 466 U. S., at 620. But in this case, as in Mich-
1igan Academy, the plaintiffs are providers, not patients.
Their challenges to the Secretary’s regulations simply do not
fall within the “to recover” language of §405(h) that was
obviously drafted to describe pecuniary claims. The incor-
poration of that language into the Medicare Act via § 1395ii
provides no textual support for the Court’s decision today.
Moreover, contrary to the Court’s “Pandora’s box” rhetoric,
ante, at 17-18, adherence to the plain meaning of “to re-
cover” would not make it necessary for the Court to revisit
any of its earlier cases. For this reason, as well as the rea-
sons set forth by JUSTICE THOMAS, I find nothing in the
relevant statutory text that should be construed to bar
this action.

JUSTICE SCALIA, dissenting.

I join the opinion of JUSTICE THOMAS except for Part III,
and think it necessary to add a few words in explanation
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of that vote: I am doubtful whether Bowen v. Michigan
Academy of Family Physicians, 476 U. S. 667 (1986), was
correctly decided, but that case being on the books, and
involving as it does a question of statutory interpretation,
I believe it requires affirmance here. There is in my view
neither any basis for holding that 42 U. S. C. §1395ii has a
different meaning with regard to Part A than with regard
to Part B, nor (since repeals by implication are disfavored)
any basis for holding that the subsequent addition of a
judicial-review provision distantly related to § 1395ii altered
the meaning we had authoritatively pronounced. See post,
at 38, n. 7 (THOMAS, J., dissenting).

I do not join Part III of JUSTICE THOMAS’s opinion be-
cause its reliance upon what it calls the presumption of pre-
enforcement review suggests that Michigan Academy was
(a fortiori) correctly decided. I might have thought, as an
original matter, that the categorical language of §§ 1395ii and
405(h) overcame even what JUSTICE THOMAS acknowledges
is the stronger presumption of some judicial review. See
post, at 45. With regard to the timing of review, I would
not even use the word “presumption” (a term which Abbott
Laboratories v. Gardner, 387 U. S. 136 (1967), applies only to
the preference for judicial review at some point, see id., at
140), since that suggests that some unusually clear statement
is required by way of negation. In my view, preenforcement
review is better described as the background rule, which can
be displaced by any reasonable implication (“persuasive rea-
son to believe,” as Abbott Laboratories put it, ibid.) from
the statute.

JUSTICE THOMAS, with whom JUSTICE STEVENS and
JUSTICE KENNEDY join, and with whom JUSTICE SCALIA
joins except as to Part I1I, dissenting.

Unlike the majority, I take no position on how 42 U. S. C.
§405(h) applies to respondent’s suit. That section is beside
the point in this case because it does not apply of its own



Cite as: 529 U. S. 1 (2000) 33

THOMAS, J., dissenting

force to the Medicare Act, but only by virtue of 42 U. S. C.
§1395ii, the Medicare Act’s incorporating reference to
§405(h).! I read Bowen v. Michigan Academy of Family
Physicians, 476 U. S. 667 (1986), to hold that this incorpo-
rating reference is triggered when a particular fact-bound
determination is in dispute, but not in the case, as here, of a
“challengle] to the validity of the Secretary’s instructions
and regulations.” Id., at 680. Though this (or any) inter-
pretation of §1395ii is not entirely free from doubt in light
of the arguable tension between Michigan Academy and our
earlier decision in Heckler v. Ringer, 466 U.S. 602 (1984),
I would resolve such doubt by following our longstanding
presumption in favor of preenforcement judicial review. Ac-
cordingly, I would hold that §405(h) does not apply to re-
spondent’s challenge, and therefore does not preclude re-
spondent from bringing suit under general federal-question
jurisdiction, 28 U. S. C. §1331.

I
A

Michigan Academy was the first time we discussed the
meaning of §1395ii. In earlier Medicare Act cases where
the plaintiffs had sought to proceed under general federal-
question jurisdiction, we either had no need to address
§ 1395ii, or assumed in passing (and without discussion) that
§ 1395ii always incorporates §405(h).

Our decision in United States v. Erika, Inc., 456 U. S. 201
(1982), involved the former situation. We dealt there with
a Part B dispute over the appropriate amount of reimburse-
ment for certain medical supplies.? The statute provided

1Section 1395ii provides in relevant part that the provisions of §405(h)
“shall also apply with respect to [the Medicare Act] to the same extent as
they are applicable with respect to [the Social Security Act].”

2Part B of the Medicare Act provides voluntary supplemental insurance
coverage to eligible individuals for certain physician charges and medical
services that are not covered by Part A. Individuals’ Part B benefits
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for the determination of benefit amounts to be made by a
private insurance carrier designated by the Secretary, and
authorized de nmovo review of the initial determination by
another officer designated by the carrier. Id., at 203 (citing
42 U.S. C. §139%5u (1982 ed.)). But the statutory scheme
did not mention the possibility of judicial review of Part B
benefit amount determinations, much less review by the
Secretary. By contrast, the statute did expressly provide
for administrative review by the Secretary and judicial re-
view in two instances: disputes concerning the claimant’s
eligibility for benefits under Part A or Part B, and disputes
over benefit amount determinations wunder Part A. 456
U. S., at 207 (citing 42 U. S. C. § 1395ff (1982 ed.)). We found
this contrast illuminating: “In the context of the statute’s
precisely drawn provisions, this omission provides per-
suasive evidence that Congress deliberately intended to
foreclose further review of [Part B benefit amount deter-
minations].” 456 U. S., at 208> The inference was strong
enough that we had no need to discuss the Government’s
alternative contention that §405(h) expressly precluded a
claim under general jurisdictional provisions. See id., at
206, n. 6. We therefore had no occasion to decide whether
§1395ii even incorporates §405(h) into the Medicare Act.
(So too in Weinberger v. Salfi, 422 U. S. 749 (1975), we did
not need to interpret §1395ii, but for a different and more
obvious reason: Salfi was a Social Security case, not a Medi-
care case, so §405(h) was directly applicable.)

claims are routinely assigned to providers of services, who then seek
reimbursement.

30ur decision in Erika illustrates the longstanding principle that a
statute whose provisions are finely wrought may support the preclu-
sion of judicial review, even though that preclusion is only by negative
implication. See, e. g., United States v. Fausto, 484 U. S. 439, 452 (1988),
Block v. Community Nutrition Institute, 467 U.S. 340, 351 (1984);
Switchmen v. National Mediation Bd., 320 U. S. 297, 305-306 (1943).
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Our opinion in Ringer was equally silent on the meaning
of §1395ii, this time assuming in passing that it operates
as a garden variety incorporating reference of §405(h),* an
assumption shared by the parties to the case, see Brief
for Petitioners 18, 22, and Brief for Respondents 26-29, in
Heckler v. Ringer, O.T. 1983, No. 82-1772. Ringer involved
a dispute over reimbursement for a surgical procedure under
Part A of the Act, see 466 U. S., at 608-609, n. 4, so, unlike
in Erika (which involved Part B), it was clear that the in-
dividual plaintiffs could seek judicial review under § 1395ff
(via §405(g)) after they had presented a claim for benefits to
the Secretary and suffered an unfavorable final decision.
But the plaintiffs chose not to follow this route to review.
Instead, they attempted to challenge the Secretary’s policy
prohibiting reimbursement for the surgery as violating con-
stitutional due process and several statutory provisions, in-
voking general federal-question jurisdiction.® As noted, we
assumed that §1395ii incorporates §405(h) in the situation
of a preenforcement challenge to the Secretary’s Medicare
Act regulations and policies, and held that §405(h)’s third
sentence—“No action against the United States, the [Secre-
taryl, or any officer or employee thereof shall be brought
under section 1331 or 1346 of title 28 to recover on any claim
arising under this subchapter”—expressly precluded Ring-
er’s suit. Ringer, 466 U. S., at 615-616.

4See Heckler v. Ringer, 466 U. S. 602, 614-615 (1984) (“The third sen-
tence of 42 U. S. C. §405(h), made applicable to the Medicare Act by 42
U. 8. C. §1395ii, provides that §405(g), to the exclusion of 28 U.S.C.
§1331, is the sole avenue for judicial review for all ‘claim[s] arising under’
the Medicare Act” (alteration in original)).

5The plaintiffs also asserted, to no avail, that the District Court had
jurisdiction under 28 U. S. C. §1361 (mandamus) and 42 U. S. C. § 1395ff
(1982 ed. and Supp. IT) (judicial review of Part A benefit amount determi-
nations). See Ringer, supra, at 617-618.
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B

We squarely addressed §1395ii for the first time in our
1986 decision in Bowen v. Michigan Academy of Family
Physicians, 476 U.S. 667. The Secretary had adopted a
regulation that authorized the payment of Part B benefits in
different amounts for similar physicians’ services. An asso-
ciation of family physicians and several individual doctors
filed suit to challenge this regulation. Id., at 668. These
plaintiffs asserted no concrete claim to Part B benefits, for
judicial review of such a claim was clearly foreclosed by the
statute as interpreted in Erika; they instead invoked
federal-question jurisdiction. Our unanimous opinion® in
their favor began by rejecting the Secretary’s contention
that the provisions construed in Erika impliedly precluded
review not only of benefit amount determinations under
Part B, but also of challenges against the Secretary’s meth-
odologies for determining such amounts. 476 U.S., at 673.
The “precisely drawn” provisions on which we had focused
in Erika did not support the Secretary’s proposed inference,
as they “simply d[id] not speak to challenges mounted
against the method by which such amounts are to be deter-
mined.” 476 U. S., at 675.

We then turned to the Secretary’s argument that §405(h),
incorporated by §1395ii into the Medicare Act, expressly
precludes a claimant from resorting to general federal-
question jurisdiction under 28 U.S.C. §1331. The Secre-
tary contended that under Salfi, supra, at 756-762, and
Ringer, supra, at 614-616, “the third sentence of §405(h) by
its terms prevents any resort to the grant of general
federal-question jurisdiction contained in 28 U. S. C. §1331.”
476 U.S., at 679. The plaintiffs responded that §405(h)’s
third sentence precludes use of §1331 only when Congress
has provided specific procedures for judicial review of final

5Then-JUSTICE REHNQUIST did not participate.
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agency action. Ibid. We declined, however, to enter that
debate:

“Whichever may be the better reading of Salfi and
Ringer, we need not pass on the meaning of §405(h) in
the abstract to resolve this case. Section 405(h) does
not apply on its own terms to Part B of the Medicare
program, but is instead incorporated mutatis mutandis
by §1395ii. The legislative history of both the statute
establishing the Medicare program and the 1972 amend-
ments thereto provides specific evidence of Congress’ in-
tent to foreclose review only of ‘amount determina-
tions’—i. e., those ‘quite minor matters,” 118 Cong. Rec.
33992 (1972) (remarks of Sen. Bennett), remitted finally
and exclusively to adjudication by private insurance
carriers in a ‘fair hearing.” By the same token, matters
which Congress did not delegate to private carriers,
such as challenges to the validity of the Secretary’s
instructions and regulations, are cognizable in courts
of law. In the face of this persuasive evidence of leg-
islative intent, we will not indulge the Government’s
assumption that Congress contemplated review by carri-
ers of ‘trivial’ monetary claims, ibid., but intended no
review at all of substantial statutory and constitutional
challenges to the Secretary’s administration of Part B of
the Medicare program.” Id., at 680 (footnotes omitted).

We accordingly held that the physicians’ challenge to the
Secretary’s regulation could proceed under general federal-
question jurisdiction.

C

In light of the quoted passage, it is beyond dispute that
our holding in Michigan Academy rested squarely on the
meaning of §1395ii. Accord, ante, at 17. Under Michi-
gan Academy, a case involving an “amount determinatio[n]”
would trigger §1395ii’s incorporation of §405(h), and thus
bar federal-question jurisdiction; a “challeng[e] to the valid-
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ity of the Secretary’s instructions and regulations” would
not. 476 U. S., at 680.

This dichotomy does not translate exactly to the instant
case, the majority tells us, because the Secretary’s determi-
nation to terminate a nursing home’s provider agreement,
see 42 U.S. C. §1395ce(b) (1994 ed. and Supp. III), in no
sense resembles the determination of an “amount” of an
individual’s benefits under Part A or B, see §1395ff. There-
fore, the majority concludes, Michigan Academy’s interpre-
tation of §1395ii simply does not bear on respondent’s chal-
lenge to the Secretary’s regulations here. See ante, at 20.

But §1395ii applies to more than just §1395ff, the pro-
vision concerning benefit amounts; it applies, rather, to
the entire Medicare Act, including §1395cec, the provision
concerning provider agreements that ¢s directly at issue
here. And we have “stron[g] cause to construe a single
formulation . . . the same way each time it is called into
play.” Ratzlaf v. United States, 510 U. S. 135, 143 (1994).
Accordingly, the interpretation of § 1395ii that we announced
in Michigan Academy must have a more general import
than a distinction between Part B benefits determinations,
on the one hand, and Part B methods guiding such determi-
nations, on the other. Michigan Academy must have es-
tablished a distinction between, on the one hand, a dispute
over any particularized determination and, on the other
hand, a “challeng[e] to the validity of the Secretary’s instruc-
tions and regulations,” 476 U. S., at 680." The former trig-
gers §1395ii’s incorporation of §405(h); the latter does not.

This case obviously falls into the latter category. Re-
spondent in no way disputes any particularized determina-

"For this reason, it is beside the point that Congress amended § 1395ff
after Michigan Academy to make express provision for administrative
and judicial review of Part B benefits claims. See Pub. L. 99-509,
§9341(a)(1)(B), 100 Stat. 2037. Congress has not substantively amended
§1395ii since Michigan Academy, and so Michigan Academy’s gloss on
§1395ii deserves as much stare decisis respect today as it ever has.



Cite as: 529 U. S. 1 (2000) 39

THOMAS, J., dissenting

tions, but instead mounts a general challenge to the Secre-
tary’s regulations (and manual) prescribing inspection and
enforcement procedures for the teams that survey participat-
ing nursing homes, 59 Fed. Reg. 56116 (1994), claiming that
these were promulgated without notice and comment, are
unconstitutionally vague, contravene the Medicare Act’s re-
quirement of enforcement consistency, and violate due proc-
ess by affording insufficient administrative review. Like the
Michigan Academy plaintiffs, who challenged the Secre-
tary’s regulation concerning the payment of benefits for phy-
sicians’ services, 476 U. S., at 668, respondent may proceed
in District Court under general federal-question jurisdiction.

Perhaps recognizing that this result follows straight-
forwardly from what our Michigan Academy opinion actu-
ally says, the majority creatively recasts that decision as
having established an exception to § 1395ii’s incorporation of
§405(h): Section 1395ii will not apply “where its application
to a particular category of cases, such as Medicare Part B
‘methodology’ challenges, would not lead to a channeling of
review through the agency, but would mean no review at
all.” Ante, at 17. In doing so, the Court confuses the rea-
soning (more precisely, one half of the reasoning) of Michi-
gan Academy with the holding in that case. In Michigan
Academy, we undoubtedly relied on the reality that, if the
challenge to the Secretary’s regulations were not allowed
to proceed under general federal-question jurisdiction, the
Secretary’s administration of Part B benefit amount deter-
minations would be entirely insulated from judicial review, a
result in tension with the “‘strong presumption that Con-
gress did not mean to prohibit all judicial review’ of execu-
tive action.”® 476 U. S., at 681 (quoting Dunlop v. Bachow-

8 The majority opinion may enjoy the “virtule] of consistency with Mich-
igan Academy’s actual language,” ante, at 19—but only some of the lan-
guage, and not the most important part. As I explain in the text, the
language that the majority opinion purports to track merely sets forth one
of the two rationales for the holding in Michigan Academy. My reading
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ski, 421 U. S. 560, 567 (1975)). But we placed at least equal
reliance on the legislative history of the 1972 amendments
to the Medicare Act, see 476 U. S., at 680, and our holding
was that challenges to particular determinations would trig-
ger §1395ii, whereas challenges to the Secretary’s instruc-
tions and regulations governing particular determinations
would not, ibid.; see supra, at 38. Indeed, in setting aside
the physicians’ argument that §405(h) bars general federal-
question jurisdiction only when Congress has provided
“specific procedures . . . for judicial review of final action
by the Secretary,” Michigan Academy, supra, at 679-680,
we expressly declined to decide the case by announcing the
“exception” suggested by the majority. While we might
have done so, cf. Mathews v. Eldridge, 424 U. S. 319, 328-
330 (1976) (describing limited exception to §405(g)’s require-
ment that Secretary’s decision be “final” before judicial re-
view may be sought), we simply did not phrase our holding
in those terms.
II

To be sure, the reading of Michigan Academy that I would
adopt (and that the Court of Appeals adopted below, 143
F. 3d 1072, 1075-1076 (CA7 1998)), dictates a different result
in the earlier Ringer case. In Ringer, recall, the respond-
ents were individual Medicare claimants who brought a chal-
lenge to the Secretary’s policy regarding payment of Medi-
care benefits for a specific surgical procedure. As noted, we
(and the parties) simply assumed that § 1395ii’s incorporating
reference to §405(h) was triggered by such a challenge, and
proceeded directly to decide the case based on §405(h). And
yvet, under Michigan Academy’s gloss on §1395ii, we would
never have reached §405(h) because § 1395ii would not have

of Michigan Academy, not the majority’s, is consistent with the language
in Michigan Academy setting forth that case’s holding: §1395ii “fore-
close[s] review only of ‘amount determinations,’ . .. [not] challenges to the
validity of the Secretary’s instructions and regulations.” 476 U. S., at 680.
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been activated by such a “challeng[e] to the validity of the
Secretary’s . . . regulatio[n].” 476 U. S., at 680.°

But it is one thing to conclude that the result in Ringer
would have been different had we applied Michigan Acade-
my’s §1395ii analysis to that case; it is quite another to de-
clare that Michigan Academy effected a sub silentio over-
ruling of Ringer. Contrary to the majority’s representation,
ante, at 18, my approach entails only the former, and there-
fore does not offend stare decisis principles as a sub stlentio
overruling would. As noted, supra, at 35, our opinion in
Ringer did not expressly decide the meaning of § 1395ii, as-
suming instead (as the parties had done) that § 1395ii func-
tions as a garden variety incorporating reference, 7. e., that
§1395ii incorporates §405(h) in every case involving the
Medicare Act. Accordingly, “[t]he most that can be said is
that the point was in the cas[e] if anyone had seen fit to
raise it. Questions which merely lurk in the record, neither
brought to the attention of the court nor ruled upon, are
not to be considered as having been so decided as to consti-
tute precedents.” Webster v. Fall, 266 U. S. 507, 511 (1925).
See also, e. g., Lopez v. Monterey County, 525 U. S. 266, 281
(1999) (“['TThis Court is not bound by its prior assumptions”);
United States v. L. A. Tucker Truck Lines, Inc., 344 U. S.
33, 38 (1952). In other words, Michigan Academy could
not have overruled Ringer (sub silentio or otherwise) on a

9While I readily agree with the majority’s observation that my reading
of Michigan Academy implies a different result in Ringer, I fail to com-
prehend the majority’s assertion that my view of Michigan Academy
also implies a different result in Weinberger v. Salfi, 422 U. S. 749 (1975).
See ante, at 18-19. As noted, supra, at 34, Salfi was a Social Security
case, and so §405(h) applied of its own force.

Our post-Michigan Academy cases are entirely consistent with my
reading of Michigan Academy. For example, in Your Home Visiting
Nurse Services, Inc. v. Shalala, 525 U. S. 449 (1999), the challenge was
directed to a particular determination of reimbursement benefits, and
we held that §405(h), as incorporated into the Medicare Act by § 1395ii,
precluded resort to general federal-question jurisdiction.
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point that Ringer did not decide. The majority opinion can
therefore claim no support from its asserted “consistency
with the holdings of earlier cases such as Ringer.” Ante,
at 19. Ringer simply does not constitute a holding on the
meaning of §1395ii; or if it does, the majority has engaged
in the very practice it condemns—a sub silentio overruling
(of Webster v. Fall, supra,).

Moreover, the majority’s criticism of my approach as de-
claring a sub silentio overruling is just as well directed at
itself, for Ringer is no less overruled by the majority’s view
of Michigan Academy than by my own. According to the
majority, the Michigan Academy “exception” to §1395ii ap-
plies where the aggrieved party “can obtain no review at all
unless it can obtain judicial review in a § 1331 action.” Ante,
at 20. Consider how this test would apply to Freeman
Ringer, one of the four plaintiffs in Ringer. Ringer sought
to challenge the Secretary’s policy proscribing reimburse-
ment for a certain type of surgery (a Part A benefits issue),
invoking general federal-question jurisdiction. He had no
concrete reimbursement claim to present, for he did not
possess the financial means to pay for the surgery up front
and await reimbursement. Nor, apparently, could he obtain
private financing for the surgery. See Ringer, 466 U. S., at
620; id., at 637, n. 24 (STEVENS, J., concurring in judgment
in part and dissenting in part) (“Ringer would like nothing
more than to give the Secretary [the] opportunity [to rule
on a concrete claim for reimbursement]”); Brief for Petition-
ers 42-43, n. 23. It seems to me that Ringer is the paradig-
matic example of a party who “can obtain no review at all
unless [he] can obtain judicial review in a §1331 action,”
ante, at 20, such that he plainly would qualify for the Michi-
gan Academy exception to §1395ii as described by the
majority.

The majority purports to reaffirm Ringer in toto, but it
does so only by revising that case to hold that Ringer, not-
withstanding his own inability to obtain judicial review with-
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out an anticipatory challenge, did not qualify for the Michi-
gan Academy exception to §1395ii because others in his
class could afford to pursue review by undergoing the sur-
gery and presenting a concrete claim for reimbursement.
See ante, at 12. Setting aside the peculiarity of interpreting
a statute to deny judicial review to the poor with the promise
that the rich will obtain review in their stead,'® the ma-
jority’s gloss on Ringer ignores the Ringer Court’s own de-
scription of its holding. In rejecting plaintiff Ringer’s at-
tempt to use §1331, the Ringer Court did not rely on some
notion that Ringer or those similarly situated to him could
as a practical matter seek judicial review through some
means other than §1331; the Court instead reasoned that
Ringer’s claim was “essentially one requesting the payment
of benefits for [a particular] surgery, a claim cognizable only
under §405(g).” 466 U. S., at 620.

II1

It would overstate matters to say that the foregoing analy-
sis demonstrates beyond question that respondent may in-
voke general federal-question jurisdiction. Any remaining
doubt is resolved, however, by the longstanding canon that
“judicial review of executive action ‘will not be cut off unless
there is persuasive reason to believe that such was the pur-
pose of Congress.”” Gutierrez de Martinez v. Lamagno,
515 U. S. 417, 424 (1995) (quoting Abbott Laboratories v.
Gardner, 387 U. S. 136, 140 (1967)). See also, e. g., McNary
v. Haitian Refugee Center, Inc., 498 U. S. 479, 496 (1991);

1©The majority attempts to soften the blow by explaining that “indi-
vidual hardship may be mitigated in a different way, namely, through
excusing a number of the steps in the agency process, though not the step
of presentment of the matter to the agency.” Ante, at 23 (emphasis
added). But the italicized words show why the majority’s concession pro-
vides cold comfort to a plaintiff like Ringer—or, arguably, the nursing
homes represented by respondent here, see ante, at 21-22—who cannot
afford to present a concrete claim to the agency, and thus can obtain
neither administrative nor judicial review.
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Traynor v. Turnage, 485 U.S. 535, 542 (1988); Michigan
Academy, 476 U. S., at 670; Johnson v. Robison, 415 U. S.
361, 373-374 (1974); Stark v. Wickard, 321 U.S. 288, 309-
310 (1944).

The rationale for this “presumption,” Abbott Laboratories,
supra, at 140, is straightforward enough: Our constitutional
structure contemplates judicial review as a check on adminis-
trative action that is in disregard of legislative mandates or
constitutional rights. As Chief Justice Marshall explained:

“‘It would excite some surprise if, in a government of
laws and of principle, furnished with a department
whose appropriate duty it is to decide questions of right,
not only between individuals, but between the govern-
ment and individuals; a ministerial officer might, at
his discretion, issue this powerful process . . . leaving to
[the claimant] no remedy, no appeal to the laws of his
country, if he should believe the claim to be unjust. But
this anomaly does not exist; this imputation cannot be
cast on the legislature of the United States.”” United
States v. Nourse, 9 Pet. 8, 28-29 (1835) (as quoted in
Gutierrez de Martinez, supra, at 424).

See also S. Breyer, R. Stewart, C. Sunstein, & M. Spitzer,
Administrative Law and Regulatory Policy 832 (4th ed. 1999)
(suggesting that “the presumption of review owes its source
to considerations of accountability and legislative supremacy,
ideas embodied in article I, and also to rule of law consid-
erations, embodied in the due process clause”); Michigan
Academy, supra, at 681-682, n. 12 (noting that interpreting
statute to allow judicial review would avoid the serious
constitutional issue that would arise if a judicial forum for
constitutional claims were denied).!!

1'We have observed that Congress “reinforced” the presumption by
enacting the Administrative Procedure Act (APA), which “embodies the
basic presumption of judicial review to one ‘suffering legal wrong because
of agency action, or adversely affected or aggrieved by agency action
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Contrary to the Secretary’s representation, Brief for Pe-
titioners 31-32, the presumption favors not merely judicial
review “at some point,” but preenforcement judicial review.
While it is true that the presumption may not be quite as
strong when the question is now-or-later instead of now-or-
never, see Thunder Basin Coal Co. v. Reich, 510 U. S. 200,
207, n. 8, 215, n. 20 (1994), our cases clearly establish that the
presumption applies in the former context. Indeed, Abbott
Laboratories, the “important case . . . which marks the re-
cent era of increased access to judicial review,” Breyer,
supra, at 831, itself involved a preenforcement challenge to
a regulation. Although the Food, Drug, and Cosmetic Act
(FDCA) did not authorize a preenforcement challenge to
the type of regulation the Secretary had issued, and indeed
expressly enumerated certain other kinds of regulations for
which preenforcement review was available, we explained
that these indicia of congressional intent must be viewed
through the lens of the presumption:

“The first question we consider is whether Congress by
the [FDCA] intended to forbid pre-enforcement review
of this sort of regulation promulgated by the Com-
missioner. The question is phrased in terms of ‘pro-
hibition’ rather than ‘authorization’ because a survey of
our cases shows that judicial review of a final agency
action by an aggrieved person will not be cut off unless
there is persuasive reason to believe that such was the
purpose of Congress.” Abbott Laboratories, 387 U. S.,
at 139-140.

We thus held that the suit could proceed. Id., at 148.

More recently, in Haitian Refugee Center, we reaffirmed
the applicability of the presumption in the context of a pre-
enforcement challenge. At issue in that case was the consti-
tutionality of the Immigration and Naturalization Service’s

within the meaning of a relevant statute.”” Abbott Laboratories v. Gard-
ner, 387 U. S. 136, 140 (1967) (quoting 5 U. S. C. § 702 (1964 ed., Supp. I11)).
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(INS) procedures for administering an amnesty program
for illegal aliens. Despite the availability of judicial review
of these procedures in the context of statutorily authorized
review of orders of exclusion or deportation, and notwith-
standing the statute’s express prohibition of judicial re-
view of an INS “determination respecting an application
for adjustment of status [under the amnesty program],” 8
U. S. C. §1160(e)(1), we held that these factors did not suf-
fice to trump the “strong presumption in favor of judicial
review of administrative action.” Haitian Refugee Center,
498 U. S., at 498.

The majority declines to employ the presumption in
favor of preenforcement review to resolve the ambiguity
in §1395ii; instead, it concocts a presumption against pre-
enforcement review, stating that its holding is “consisten]t]
with the distinction that this Court has often drawn between
a total preclusion of review and postponement of review.”
Ante, at 19 (citing Salfi, 422 U. S., at 762; Thunder Basin
Coal, supra, at 207, n. 8; Haitian Refugee Center, supra, at
496-499). But Thunder Basin Coal, as noted, supra, at 45,
teaches only that the presumption is not as strong when the
problem is one of delayed judicial review rather than com-
plete denial of judicial review—it does not establish that the
presumption lacks any force in the former context. And
Haitian Refugee Center directly supports the applicability
of the presumption in favor of preenforcement review; we
there invoked the presumption even though the plaintiffs had
a postenforcement review option—voluntarily surrendering
themselves for deportation and availing themselves of the
statutorily authorized judicial review of an order of exclu-
sion or deportation. 498 U. S.; at 496. Only Salfi provides
the majority with modest support insofar as it acknowledged
(and distinguished) just the presumption against the com-
plete denial of judicial review, 422 U. S., at 762, omitting men-
tion of the presumption against delayed judicial review. But
this omission is readily explained: Presentment of a Social
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Security benefits claim for purposes of 42 U. S. C. §405(g) is
accomplished by the near-costless act of filing an application
for benefits, to be contrasted with the extremely burden-
some presentment requirement facing the aliens in Haitian
Refugee Center or the named plaintiff in Ringer. The only
significant hardship facing the claimants in Salfi arose from
the possibility that a lengthy administrative review proc-
ess would postpone a judicial decision ordering the Secre-
tary to pay the disputed benefits; but the Court took care
of that problem by leniently construing §405(g)’s require-
ment of a “final” agency decision and by allowing the Sec-
retary to waive entirely §405(g)’s requirement that decision
be made “after a hearing.” At bottom, then, the major-
ity cannot demonstrate why the presumption in favor of
preenforcement review, which dates at least from Abbott
Laboratories, should not be invoked to resolve the debate
between our conflicting readings of § 1395ii.

There is a practical reason why we employ the pre-
sumption not only to questions of whether judicial review
is available, but also to questions of when judicial re-
view is available. Delayed review—that is, a requirement
that a regulated entity disobey the regulation, suffer an
enforcement proceeding by the agency, and only then seek
judicial review—may mean no review at all. For when
the costs of “presenting” a claim via the delayed review
route exceed the costs of simply complying with the regu-
lation, the regulated entity will buckle under and comply,
even when the regulation is plainly invalid. See Seidenfeld,
Playing Games with the Timing of Judicial Review, 58 Ohio
St. L. J. 85, 104 (1997). And we can expect that this con-
sequence will often flow from an interpretation of an am-
biguous statute to bar preenforcement review. In Haitian
Refugee Center, for example, the aliens’ “postenforcement”
review option for asserting their challenge to the agency’s
procedures required the aliens to voluntarily surrender
themselves for deportation, suffer an order of deporta-
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tion, and seek judicial review of that order in the court of
appeals. These costs of presentment, we explained, were
“[q]uite obviously . . . tantamount to a complete denial of
judicial review for most undocumented aliens.” 498 U.S.,
at 496-497.

A similar predicament faces the nursing homes repre-
sented by respondent in the instant case, who contend that
the Secretary’s regulations (and manual) governing en-
forcement of substantive standards are unlawful in various
respects. The nursing homes’ “postenforcement” review
route is delineated by 42 U. S. C. §1395cc(h)(1), which pro-
vides that “an institution or agency dissatisfied . . . with
a determination described in subsection (b)(2) of this sec-
tion shall be entitled to a hearing thereon by the Secretary
(after reasonable notice) to the same extent as is provided
in section 405(b) of this title, and to judicial review of the
Secretary’s final decision after such hearing as is provided
in section 405(g) of this title.” While the meaning of “deter-
mination” in the referenced 42 U. S. C. §1395cc(b)(2) (1994
ed., Supp. III) is not entirely free from doubt, the Secretary
has interpreted these provisions to mean that administrative
and judicial review is afforded for “any determination that a
provider has failed to comply substantially with the statute,
agreements, or regulations, whether termination or ‘some
other remedy is imposed.””  Ante, at 21 (quoting Reply Brief
for Petitioners 14 (emphasis in original)). Still, even under
the Secretary’s reading, an inspection team’s assessment of
a deficiency (for noncompliance) against the nursing home
does not suffice to trigger administrative and judicial review
under § 1395cce(h). Presentment of a claim via § 1395ce(h) re-
quires the nursing home not merely to expose itself to an
assessment of a deficiency by an inspection team, but also
to forbear correction of the deficiency until the Secretary
(or her state designees) impose a remedy.

Respondent and its amici advance several plausible rea-
sons why such forbearance will prove costly—indeed, costly
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enough that compliance with the challenged regulations
and manual is the more rational option. For one, nursing
homes face the prospect of termination—the most severe of
remedies—simply by virtue of failing to submit a voluntary
plan of correction and correct the deficiencies. See 42 CFR
§488.456(b)(1) (1998). The Secretary’s only response is that
terminations are rarely imposed in fact, and certainly are
not imposed where the provider has postponed correction
of its deficiencies in order to preserve its appeal rights. But
any such leniency is solely a matter of grace by the Secre-
tary, see Tr. of Oral Arg. 31, and provides little comfort to
a nursing facility pondering the §1395ce(h) route to judicial
review. And exposure to the termination remedy is not the
only consequence faced by a nursing home that forestalls
correction of its deficiencies. The Secretary also may im-
pose civil monetary penalties, which accrue for each day
of noncompliance, 42 CFR §§488.430, 488.440(b) (1998), and
thus quite plainly stand as a calibrated deterrent to the for-
bearance strategy. Cf. Ex parte Young, 209 U. S. 123, 148
(1908) (“[T]o impose upon a party interested the burden of
obtaining a judicial decision . . . only upon the condition that
if unsuccessful he must suffer imprisonment and pay fines. ..
is, in effect, to close up all approaches to the courts”).!?
Other costs of the forbearance strategy are less tangible,
but potentially as significant. For example, a finding of a
deficiency at a nursing facility—which may well rest on un-
balanced or inaccurate data—is posted in a place easily ac-
cessible to residents, 42 CFR §483.10(g)(1) (1998), disclosed

2Tn Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994), the ag-
grieved mine operator was similarly subject to civil penalties ($5,000) for
each day of noncompliance with statutory provisions, which would become
final and payable after review by the agency and the appropriate court of
appeals. Id., at 204, n. 4, 218. But, unlike the nursing homes at issue
here, the aggrieved mine operator apparently had the option of complying
and then bringing a judicial challenge. See id., at 221 (SCALIA, J., concur-
ring in part and concurring in judgment).
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to the public, 42 U. S. C. §1395i-3(g)(5)(A), and posted on
the Health Care Finance Authority’s Internet website,
Reply Brief for Petitioners 20, n. 20.1* Such negative pub-
licity, which occurs before the nursing home may avail itself
of administrative or judicial review via §1395cc(h), is likely
to result in substantial reputational harm. See Gardner v.
Toilet Goods Assn., Inc., 387 U. S. 167, 172 (1967) (“Respond-
ents note the importance of public good will in their indus-
try, and not without reason fear the disastrous impact of
an announcement that their cosmetics have been seized as
‘adulterated’”).

I recount these allegations of hardship to respondent’s
members not because they inform any case-by-case applica-
tion of the presumption in favor of preenforcement review,
but rather because such concerns motivate the presumption
in a general sense. A case-by-case inquiry into hardship is
accommodated instead by ripeness doctrine, which “evalu-
ate[s] both the fitness of the issues for judicial decision and
the hardship to the parties of withholding court consid-
eration.” Abbott Laboratories, 387 U. S., at 149 (emphasis
added). I read our cases to establish just this sort of analy-
sis: (1) in light of the presumption, construe an ambiguous
statute in favor of preenforcement review; (2) apply ripe-
ness doctrine to determine whether the suit should be
entertained. Thus, in Abbott Laboratories and its two
companion cases, we construed an ambiguous statute to
permit preenforcement review, see id., at 148; Gardner v.
Toilet Goods Assn., supra, at 168; Toilet Goods Assn., Inc.
v. Gardner, 387 U. S. 158, 160 (1967), but we then proceeded
to hold that only the suits in the first two of these cases were

B'While the Secretary represents, Reply Brief for Petitioners 20, n. 20,
and the Court accepts, ante, at 22, that a deficient nursing home may
post a response on the website, respondent’s amici American Health Care
Association et al. assert that the website does not accommodate provider
comments, but only lists the date a facility has corrected a deficiency, Brief
for American Health Care Association et al. as Amici Curiae 18.
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ripe, Abbott Laboratories, supra, at 156; Gardner v. Totilet
Goods Assn., supra, at 170; Toilet Goods Assn. v. Gardner,
supra, at 160-161. See also Reno v. Catholic Social Serv-
ices, Inc., 509 U. S. 43, 56-66 (1993) (similar). In line with
this mode of analysis, the court below, after concluding
that the Medicare Act does not preclude general federal-
question jurisdiction over a preenforcement challenge to
the Secretary’s regulations, held that respondent’s APA
notice-and-comment challenge was ripe but that its consti-
tutional vagueness claim was not. 143 F. 3d, at 1076-1077.

While I express no view on the proper application of ripe-
ness doctrine to respondent’s claims,'* I am confident that
this method of analysis enjoys substantially more support
in our cases than does the majority’s approach, which pre-
scribes a case-by-case hardship inquiry at the threshold
stage of determining whether preenforcement review has
been precluded by statute. See ante, at 20 (holding that
§1395ii does not incorporate §405(h) where the aggrieved
party “can obtain no review at all unless it can obtain judicial
review in a §1331 action”). While the majority’s variation
would be harmless if its hardship test were no more strin-
gent than the hardship prong of ordinary ripeness doctrine,
I presume its test is more exacting—otherwise the majority
opinion is no more than a well-disguised application of ripe-
ness doctrine to the facts of this case.’® At bottom, then,
the majority superimposes a more burdensome hardship test
on ordinary ripeness doctrine for aggrieved persons who

“4The Secretary did not seek review of the Court of Appeals’ hold-
ing that respondent’s APA notice-and-comment challenge is ripe, Pet. for
Cert. I, and this Court denied respondent’s cross-petition for certiorari
seeking review of the Court of Appeals’ holding that respondent’s vague-
ness challenge is not ripe, 526 U. S. 1067 (1999).

5The majority acknowledges that its hardship test is more burden-
some than the hardship prong of ripeness doctrine in at least one respect.
We are told that the relevant hardship is not that endured by the “individ-
ual plaintiff,” but rather that confronted by the “class” of persons similarly
situated to the individual plaintiff. Ante, at 22-23; see supra, at 42-43.
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seek to bring a preenforcement challenge to the Secretary’s
regulations under the Medicare Act.!

* * *

Instead, I would hold that § 1395ii, as interpreted by Mich-
1igan Academy, does not in this case incorporate §405(h)’s
preclusion of federal-question jurisdiction, especially in
light of the presumption in favor of preenforcement review.
I respectfully dissent.

16The majority betrays its misunderstanding of the relationship be-
tween the presumption in favor of preenforcement review and ripe-
ness doctrine when it says that “any . . . presumption [in favor of pre-
enforcement review] must be far weaker than a presumption against
preclusion of all review in light of the traditional ripeness doctrine, which
often requires initial presentation of a claim to an agency.” Ante, at 19—
20. I do not dispute that respondent must demonstrate that its claims
are ripe before the District Court may entertain respondent’s preenforce-
ment challenge. My point is only that respondent should be permitted
to make its ripeness argument and to have that argument assessed ac-
cording to traditional ripeness doctrine, rather than facing statutory pre-
clusion of review by (inevitably) failing the majority’s “super-hardship”
test. As I explained, supra, at 50, our cases establish a two-step analysis:
(1) in light of the presumption in favor of preenforcement review, construe
an ambiguous statute to allow preenforcement review; (2) apply ripeness
doctrine to determine whether the suit should be entertained.
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No. 98-1696. Argued December 8, 1999—Decided March 1, 2000

Respondent had been serving time in federal prison for multiple drug
and firearms felonies when two of his convictions were declared invalid.
As a result, he had served 2.5 years’ too much prison time and was at
once set free, but a 3-year term of supervised release was yet to be
served on the remaining convictions. He filed a motion to reduce his
supervised release term by the amount of extra prison time he served.
The District Court denied relief, explaining that the supervised release
commenced upon respondent’s actual release from incarceration, not be-
fore. The Sixth Circuit reversed, accepting respondent’s argument that
his supervised release term commenced not on the day he left prison,
but when his lawful term of imprisonment expired.

Held: This Court is bound by the controlling statute, 18 U. S. C. § 3624(e),
which, by its necessary operation, does not reduce the length of a
supervised release term by reason of excess time served in prison.
Under §3624(e), a supervised release term does not commence until an
individual “is released from imprisonment.” The ordinary, common-
sense meaning of “release” is to be freed from confinement. To say
respondent was released while still imprisoned diminishes the concept
the word intends to convey. Section 3624(e) also provides that a super-
vised release term comes “after imprisonment,” once the prisoner is
“released by the Bureau of Prisons to the supervision of a probation
officer.” Thus, supervised release does not run while an individual
remains in the Bureau of Prisons’ custody. The phrase “on the day the
person is released” in §3624(e) suggests a strict temporal interpreta-
tion, not some fictitious or constructive earlier time. Indeed, the sec-
tion admonishes that “supervised release does not run during any period
in which the person is imprisoned.” The statute does provide for con-
current running of supervised release in specific, identified cases, but
the Court infers that Congress limited §3624(e) to the exceptions set
forth. Finally, §3583(e)(3) does not have a substantial bearing on the
interpretive issue, for this directive addresses instances where con-
ditions of supervised release have been violated, and the court orders
a revocation. While the text of §3624(e) resolves the case, the Court’s
conclusion accords with the objectives of supervised release, which in-
clude assisting individuals in their transition to community life. Super-
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vised release fulfills rehabilitative ends, distinct from those served by
incarceration. The Court also observes that the statutory structure
provides a means to address the equitable concerns that exist when an
individual is incarcerated beyond the proper expiration of his prison
term. The trial court, as it sees fit, may modify the individual’s super-
vised release conditions, § 3583(e)(2), or it may terminate his supervised
release obligations after one year of completed service, §3583(e)(1).
Pp. 56-60.
154 F. 3d 569, reversed and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court.

Barbara McDowell argued the cause for the United
States. With her on the briefs were Solicitor General
Waxman, Assistant Attorney General Robinson, Deputy
Solicitor General Dreeben, and Richard A. Friedman.

Kevin M. Schad argued the cause and filed a brief for
respondent.*

JUSTICE KENNEDY delivered the opinion of the Court.

An offender had been serving time in federal prison for
multiple felonies when two of his convictions were de-
clared invalid. As a result, he had served too much prison
time and was at once set free, but a term of supervised re-
lease was yet to be served on the remaining convictions.
The question becomes whether the excess prison time should
be credited to the supervised release term, reducing its
length. Bound by the text of the controlling statute, 18
U.S. C. §3624(e), we hold that the supervised release term
remains unaltered.

Respondent Roy Lee Johnson was convicted in 1990 on
two counts of possession with an intent to distribute con-
trolled substances, 84 Stat. 1260, 21 U.S.C. §841(a), on
two counts of use of a firearm in connection with a drug
trafficking crime, 18 U. S. C. §924(c) (1994 ed. and Supp. IV),

*Edward M. Chikofsky, Barbara E. Bergman, and Henry J. Bemporad
filed a brief for the National Association of Criminal Defense Lawyers
et al. as amici curiae urging affirmance.



Cite as: 529 U. S. 53 (2000) 55

Opinion of the Court

and on one count of possession of a firearm by a convicted
felon, §922(g). He received a sentence of 171 months’ im-
prisonment, consisting of three concurrent 51-month terms
on the §841(a) and §922(g) counts, to be followed by two
consecutive 60-month terms on the §924(c) counts. In addi-
tion, the District Court imposed a mandatory 3-year term
of supervised release for the drug possession offenses. See
21 U. S. C. §841(b)(1)(C) (1994 ed., Supp. III). The Court of
Appeals, though otherwise affirming respondent’s convic-
tions and sentence, concluded the District Court erred in
sentencing him to consecutive terms of imprisonment for
the two § 924(c) firearm offenses. United States v. Johnson,
25 F. 3d 1335, 1337-1338 (CA6 1994) (en banc). On remand
the District Court modified the prisoner’s sentence to a term
of 111 months.

After our decision in Bailey v. United States, 516 U. S. 137
(1995), respondent filed a motion under 28 U. S. C. §2255 to
vacate his §924(c) convictions, and the Government did not
oppose. On May 2, 1996, the District Court vacated those
convictions, modifying respondent’s sentence to 51 months.
He had already served more than that amount of time, so
the District Court ordered his immediate release. His term
of supervised release then went into effect. This dispute
concerns its length.

In June 1996, respondent filed a motion requesting the
Distriect Court to reduce his supervised release term by 2.5
years, the extra time served on the vacated §924(c) con-
victions. The District Court denied relief, explaining that
pursuant to 18 U. S. C. §3624(e) the supervised release com-
menced upon respondent’s actual release from incarcera-
tion, not before. Granting respondent credit, the court ob-
served, would undermine Congress’ aim of using supervised
release to assist convicted felons in their transitions to com-
munity life.

A divided Court of Appeals reversed. 154 F. 3d 569 (CA6
1998). The court accepted respondent’s argument that his
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term of supervised release commenced not on the day he left
prison confines but earlier, when his lawful term of imprison-
ment expired. [Id., at 571. Awarding respondent credit for
the extra time served, the court further concluded, would
provide meaningful relief because supervised release, while
serving rehabilitative purposes, is also “punitive in nature.”
Ibid. Judge Gilman dissented, agreeing with the position
of the District Court. Id., at 572-573.

The Courts of Appeals have reached differing conclusions
on the question presented. Compare United States v.
Blake, 838 F. 3d 824, 825 (CA9 1996) (supervised release
commences on the date defendants “should have been re-
leased, rather than on the dates of their actual release”),
with United States v. Jeanes, 150 F. 3d 483, 485 (CA5 1998)
(supervised release cannot run during any period of impris-
onment); United States v. Joseph, 109 F. 3d 34 (CA1 1997)
(same); United States v. Douglas, 88 F. 3d 533, 534 (CAS8
1996) (same). We granted certiorari to resolve the question,
527 U. S. 1062 (1999), and we now reverse.

Section 3583(a) of Title 18 authorizes, and in some in-
stances mandates, sentencing courts to order supervised
release terms following imprisonment. On the issue pre-
sented for review—whether a term of supervised release
begins on the date of actual release from incarceration or
on an earlier date due to a mistaken interpretation of fed-
eral law—the language of §3624(e) controls. The statute
provides in relevant part:

“A prisoner whose sentence includes a term of super-
vised release after imprisonment shall be released by
the Bureau of Prisons to the supervision of a probation
officer who shall, during the term imposed, supervise
the person released to the degree warranted by the con-
ditions specified by the sentencing court. The term of
supervised release commences on the day the person is
released from imprisonment and runs concurrently with
any Federal, State, or local term of probation or super-
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vised release or parole for another offense to which the
person is subject or becomes subject during the term
of supervised release. A term of supervised release
does not run during any period in which the person is
imprisoned in connection with a conviction for a Federal,
State, or local crime unless the imprisonment is for a
period of less than 30 consecutive days.”

The quoted language directs that a supervised release
term does not commence until an individual “is released
from imprisonment.” There can be little question about
the meaning of the word “release” in the context of im-
prisonment. It means “[t]Jo loosen or destroy the force of;
to remove the obligation or effect of; hence to alleviate
or remove; . . . [tJo let loose again; to set free from re-
straint, confinement, or servitude; to set at liberty; to let go.”
Webster’s New International Dictionary 2103 (2d ed. 1949).
As these definitions illustrate, the ordinary, commonsense
meaning of release is to be freed from confinement. To say
respondent was released while still imprisoned diminishes
the concept the word intends to convey.

The first sentence of §3624(e) supports our construction.
A term of supervised release comes “after imprisonment,”
once the prisoner is “released by the Bureau of Prisons to
the supervision of a probation officer.” Supervised release
does not run while an individual remains in the custody of
the Bureau of Prisons. The phrase “on the day the person
is released,” in the second sentence of §3624(e), suggests a
strict temporal interpretation, not some fictitious or con-
structive earlier time. The statute does not say “on the
day the person is released or on the earlier day when he
should have been released.” Indeed, the third sentence
admonishes that “supervised release does not run during any
period in which the person is imprisoned.”

The statute does provide for concurrent running of super-
vised release in specific cases. After the operative phrase
“released from imprisonment,” §3624(e) requires the con-
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current running of a term of supervised release with terms
of probation, parole, or with other, separate terms of super-
vised release. The statute instruects that concurrency is per-
mitted not for prison sentences but only for those other types
of sentences given specific mention. The next sentence in
the statute does address a prison term and does allow con-
current counting, but only for prison terms less than 30 days
in length. When Congress provides exceptions in a statute,
it does not follow that courts have authority to create others.
The proper inference, and the one we adopt here, is that
Congress considered the issue of exceptions and, in the end,
limited the statute to the ones set forth. The 30-day excep-
tion finds no application in this case; each of respondent’s
sentences, to which the term of supervised release attached,
exceeded that amount of time. Finally, § 3583(e)(3) does not
have a substantial bearing on the interpretive issue, for this
directive addresses instances where conditions of supervised
release have been violated, and the court orders a revocation.

Our conclusion finds further support in 18 U. S. C.
§3583(a), which authorizes the imposition of “a term of su-
pervised release after imprisonment.” This provision, too,
is inconsistent with respondent’s contention that confinement
and supervised release can run at the same time. The stat-
ute’s direction is clear and precise. Release takes place on
the day the prisoner in fact is freed from confinement.

The Court of Appeals reasoned that reduction of respond-
ent’s supervised release term was a necessary implementa-
tion of §3624(a), which provides that “[a] prisoner shall be
released by the Bureau of Prisons on the date of the expira-
tion of the prisoner’s term of imprisonment . . ..” All con-
cede respondent’s term of imprisonment should have ended
earlier than it did. It does not follow, however, that the
term of supervised release commenced, as a matter of law,
once he completed serving his lawful sentences. It is true
the prison term and the release term are related, for the
latter cannot begin until the former expires. Though inter-
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related, the terms are not interchangeable. The Court of
Appeals was mistaken in holding otherwise, and the text
of §3624(e) cannot accommodate the rule the Court of Ap-
peals derived. Supervised release has no statutory func-
tion until confinement ends. Cf. United States v. Grand-
erson, 511 U.S. 39, 50 (1994) (observing that “terms of
supervised release . . . follow up prison terms”). The rule
of lenity does not alter the analysis. Absent ambiguity, the
rule of lenity is not applicable to guide statutory interpreta-
tion. Cf. Gozlon-Peretz v. United States, 498 U. S. 395, 410
(1991).

While the text of §3624(e) resolves the case, we observe
that our conclusion accords with the statute’s purpose and
design. The objectives of supervised release would be un-
fulfilled if excess prison time were to offset and reduce
terms of supervised release. Congress intended super-
vised release to assist individuals in their transition to
community life. Supervised release fulfills rehabilitative
ends, distinct from those served by incarceration. See
§3553(a)(2)(D); United States Sentencing Commission,
Guidelines Manual §§5D1.3(c), (d), (e) (Nov. 1998); see also
S. Rep. No. 98-225, p. 124 (1983) (declaring that “the primary
goal [of supervised release] is to ease the defendant’s transi-
tion into the community after the service of a long prison
term for a particularly serious offense, or to provide rehabili-
tation to a defendant who has spent a fairly short period
in prison for punishment or other purposes but still needs
supervision and training programs after release”). Sentenc-
ing courts, in determining the conditions of a defendant’s
supervised release, are required to consider, among other
factors, “the nature and circumstances of the offense and
the history and characteristics of the defendant,” “the
need . . . to afford adequate deterrence to criminal con-
duct; . . . to protect the public from further crimes of the
defendant; and . . . to provide the defendant with needed
educational or vocational training, medical care, or other cor-
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rectional treatment.” 18 U.S.C. §3553(a). In the instant
case, the transition assistance ordered by the trial court re-
quired respondent, among other conditions, to avoid possess-
ing or transporting firearms and to participate in a drug de-
pendency treatment program. These conditions illustrate
that supervised release, unlike incarceration, provides indi-
viduals with postconfinement assistance. Cf. Gozlon-Peretz,
supra, at 407 (describing “[s]lupervised release [a]s a unique
method of posteconfinement supervision invented by the
Congress for a series of sentencing reforms”). The Court
of Appeals erred in treating respondent’s time in prison as
interchangeable with his term of supervised release.

There can be no doubt that equitable considerations of
great weight exist when an individual is incarcerated be-
yond the proper expiration of his prison term. The statu-
tory structure provides a means to address these concerns
in large part. The trial court, as it sees fit, may modify an
individual’s conditions of supervised release. §3583(e)(2).
Furthermore, the court may terminate an individual’s super-
vised release obligations “at any time after the expiration of
one year . . . if it is satisfied that such action is warranted
by the conduct of the defendant released and the interest of
justice.” §3583(e)(1). Respondent may invoke §3583(e)(2)
in pursuit of relief; and, having completed one year of super-
vised release, he may also seek relief under §3583(e)(1).

The statute, by its own necessary operation, does not re-
duce the length of a supervised release term by reason of
excess time served in prison. The judgment of the Court
of Appeals for the Sixth Circuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.
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Respondent was convicted on New York criminal charges after a trial that
required the jury to decide whether it believed the testimony of the
victim and her friend or the conflicting testimony of respondent. The
prosecutor challenged respondent’s credibility during summation, call-
ing the jury’s attention to the fact that respondent had the opportunity
to hear all other witnesses testify and to tailor his own testimony ac-
cordingly. The trial court rejected respondent’s objection that these
comments violated his right to be present at trial. After exhausting
his state appeals, respondent filed a petition for habeas corpus in federal
court claiming, inter alia, that the prosecutor’s comments violated his
Fifth and Sixth Amendment rights to be present at trial and confront
his accusers, and his Fourteenth Amendment right to due process. The
District Court denied his petition, but the Second Circuit reversed.

Held:

1. The prosecutor’s comments did not violate respondent’s Fifth and
Sixth Amendment rights. The Court declines to extend to such com-
ments the rationale of Griffin v. California, 380 U.S. 609, in which it
held that a trial court’s instruction about a defendant’s refusal to testify
unconstitutionally burdened his privilege against self-incrimination.
As a threshold matter, respondent’s claims find no historical support.
Griffin, moreover, is a poor analogue for those claims. Griffin prohib-
ited the prosecution from urging the jury to do something the jury is
not permitted to do, and upon request a court must instruct the jury not
to count a defendant’s silence against him. It is reasonable to expect a
jury to comply with such an instruction because inferring guilt from
silence is not always “natural or irresistible,” id., at 615; but it is natural
and irresistible for a jury, in evaluating the relative credibility of a de-
fendant who testifies last, to have in mind and weigh in the balance the
fact that he has heard the testimony of those who preceded him. In
contrast to the comments in Griffin, which suggested that a defend-
ant’s silence is “evidence of guilt,” ibid., the prosecutor’s comments in
this case concerned respondent’s credibility as a witness. They were
therefore in accord with the Court’s longstanding rule that when a de-
fendant takes the stand, his credibility may be assailed like that of any
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other witness—a rule that serves the trial’s truth-seeking function,
Perry v. Leeke, 488 U. S. 272, 282. That the comments here were ge-
neric rather than based upon a specific indication of tailoring does not
render them infirm. Nor does the fact that they came at summation
rather than at a point earlier in the trial. In Reagan v. United States,
157 U. S. 301, 304, the Court upheld the trial court’s recitation of an
interested-witness instruction that directed the jury to consider the de-
fendant’s deep personal interest in the case when evaluating his credibil-
ity. The instruction in Reagan, like the prosecutor’s comments in this
case, did not rely on any specific evidence of actual fabrication for its
application, nor did it come at a time when the defendant could respond.
Nevertheless, the Court considered the instruction to be perfectly
proper. Pp. 65-73.

2. The prosecutor’s comments also did not violate respondent’s right
to due process. To the extent his due process claim is based upon an
alleged burdening of his Fifth and Sixth Amendment rights, it has been
disposed of by the determination that those Amendments were not di-
rectly infringed. Respondent also argues, however, that it was im-
proper to comment on his presence at trial because New York law re-
quires him to be present. Respondent points to the Court’s decision in
Doyle v. Ohio, 426 U. S. 610, for support. The Court held in Doyle that
the prosecution may not impeach a defendant with his post-Miranda
warnings silence because those warnings carry an implicit “assurance
that silence will carry no penalty.” Id., at 618. No promise of impu-
nity is implicit in a statute requiring a defendant to be present at trial,
and there is no authority whatever for the proposition that the impair-
ment of credibility, if any, caused by mandatory presence at trial violates
due process. Pp. 74-75.

117 F. 3d 696, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and O’CONNOR, KENNEDY, and THOMAS, JJ., joined. STEVENS, J.,
filed an opinion concurring in the judgment, in which BREYER, J., joined,
post, p. 76. GINSBURG, J., filed a dissenting opinion, in which SOUTER, J.,
joined, post, p. 76.

Andrew A. Zwerling argued the cause for petitioner.
With him on the briefs were Richard A. Brown, John M.
Castellano, and Ellen C. Abbot.

Jonathan E. Nuechterlein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Assistant Attorney
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General Robinson, Deputy Solicitor General Dreeben, and
Deborah Watson.

Beverly Van Ness argued the cause and filed a brief for
respondent.™

JUSTICE SCALIA delivered the opinion of the Court.

In this case we consider whether it was constitutional
for a prosecutor, in her summation, to call the jury’s atten-
tion to the fact that the defendant had the opportunity to
hear all other witnesses testify and to tailor his testimony
accordingly.

I

Respondent’s trial on 19 sodomy and assault counts and
3 weapons counts ultimately came down to a credibility de-
termination. The alleged victim, Nessa Winder, and her
friend, Breda Keegan, testified that respondent physically
assaulted, raped, and orally and anally sodomized Winder,
and that he threatened both women with a handgun. Re-
spondent testified that he and Winder had engaged in con-
sensual vaginal intercourse. He further testified that dur-
ing an argument he had with Winder, he struck her once in
the face. He denied raping her or threatening either woman
with a handgun.

During summation, defense counsel charged Winder and
Keegan with lying. The prosecutor similarly focused on the
credibility of the witnesses. She stressed respondent’s in-
terest in the outcome of the trial, his prior felony conviction,
and his prior bad acts. She argued that respondent was a
“smooth slick character . .. who had an answer for every-

*Briefs of amict curiae urging reversal were filed for the Criminal
Justice Legal Foundation by Kent S. Scheidegger and Charles L. Hobson;
and for the New York State District Attorneys Association by William J.
Fitzpatrick, Steven A. Hovani, and Michael J. Miller.

Deanne E. Maynard and Lisa Kemler filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
affirmance.
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thing,” App. 45, and that part of his testimony “sound[ed]
rehearsed,” id., at 48. Finally, over defense objection, the
prosecutor remarked:

“You know, ladies and gentlemen, unlike all the other
witnesses in this case the defendant has a benefit and
the benefit that he has, unlike all the other witnesses, is
he gets to sit here and listen to the testimony of all the
other witnesses before he testifies.

“That gives you a big advantage, doesn’t it. You get
to sit here and think what am I going to say and how
am I going to say it? How am I going to fit it into the
evidence?

“He’s a smart man. I never said he was stupid. . . .
He used everything to his advantage.” Id., at 49.

The trial court rejected defense counsel’s claim that these
last comments violated respondent’s right to be present at
trial. The court stated that respondent’s status as the last
witness in the case was simply a matter of fact, and held that
his presence during the entire trial, and the advantage that
this afforded him, “may fairly be commented on.” Id., at 54.

Respondent was convicted of one count of anal sodomy and
two counts of third-degree possession of a weapon. On di-
rect appeal, the New York Supreme Court reversed one of
the convictions for possession of a weapon but affirmed the
remaining convictions. People v. Agard, 199 App. Div. 2d
401, 606 N.Y. S. 2d 239 (2d Dept. 1993). The New York
Court of Appeals denied leave to appeal. People v. Agard,
83 N. Y. 2d 868, 635 N. E. 2d 298 (1994).

Respondent then filed a petition for habeas corpus relief
in federal court, claiming, inter alia, that the prosecutor’s
comments violated his Fifth and Sixth Amendment rights to
be present at trial and confront his accusers. He further
claimed that the comments violated his Fourteenth Amend-
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ment right to due process. The District Court denied the
petition in an unpublished order. A divided panel of the
Second Circuit reversed, holding that the prosecutor’s com-
ments violated respondent’s Fifth, Sixth, and Fourteenth
Amendment rights. 117 F. 3d 696 (1997), rehearing denied,
159 F. 3d 98 (1998). We granted certiorari. 526 U. S. 1016
(1999).
II

Respondent contends that the prosecutor’s comments on
his presence and on the ability to fabricate that it afforded
him unlawfully burdened his Sixth Amendment right to be
present at trial and to be confronted with the witnesses
against him, see Illinois v. Allen, 397 U.S. 337 (1970);
Pointer v. Texas, 380 U. S. 400 (1965), and his Fifth and Sixth
Amendment rights to testify on his own behalf, see Rock v.
Arkansas, 483 U.S. 44 (1987). Attaching the cost of im-
peachment to the exercise of these rights was, he asserts,
unconstitutional.

Respondent’s argument boils down to a request that we
extend to comments of the type the prosecutor made here
the rationale of Griffin v. California, 380 U.S. 609 (1965),
which involved comments upon a defendant’s refusal to tes-
tify. In that case, the trial court instructed the jury that it
was free to take the defendant’s failure to deny or explain
facts within his knowledge as tending to indicate the truth
of the prosecution’s case. This Court held that such a com-
ment, by “solemniz[ing] the silence of the accused into evi-
dence against him,” unconstitutionally “cuts down on the
privilege [against self-incrimination] by making its assertion
costly.” Id., at 614.

We decline to extend Griffin to the present context. As
an initial matter, respondent’s claims have no historical foun-
dation, neither in 1791, when the Bill of Rights was adopted,
nor in 1868 when, according to our jurisprudence, the Four-
teenth Amendment extended the strictures of the Fifth and
Sixth Amendments to the States. The process by which
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criminal defendants were brought to justice in 1791 largely
obviated the need for comments of the type the prosecutor
made here. Defendants routinely were asked (and agreed)
to provide a pretrial statement to a justice of the peace de-
tailing the events in dispute. See Moglen, The Privilege in
British North America: The Colonial Period to the Fifth
Amendment, in The Privilege Against Self-Incrimination
109, 112, 114 (R. Helmholz et al. eds. 1997). If their story
at trial—where they typically spoke and conducted their
defense personally, without counsel, see J. Goebel & T.
Naughton, Law Enforcement in Colonial New York: A Study
in Criminal Procedure (1664-1776), p. 574 (1944); A. Scott,
Criminal Law in Colonial Virginia 79 (1930)—differed from
their pretrial statement, the contradiction could be noted.
See Levy, Origins of the Fifth Amendment and Its Critics,
19 Cardozo L. Rev. 821, 843 (1997). Moreover, what they
said at trial was not considered to be evidence, since they
were disqualified from testifying under oath. See 2 J. Wig-
more, Evidence §579 (3d ed. 1940).

The pretrial statement did not begin to fall into dis-
use until the 1830’s, see Alschuler, A Peculiar Privilege in
Historical Perspective, in The Privilege Against Self-
Incrimination, supra, at 198, and the first State to make
defendants competent witnesses was Maine, in 1864, see 2
Wigmore, supra, §579, at 701. In response to these devel-
opments, some States attempted to limit a defendant’s oppor-
tunity to tailor his sworn testimony by requiring him to tes-
tify prior to his own witnesses. See 3 J. Wigmore, Evidence
§§1841, 1869 (1904); Ky. Stat., ch. 45, §1646 (1899); Tenn.
Code Ann., ch. 4, §5601 (1896). Although the majority of
States did not impose such a restriction, there is no evidence
to suggest they also took the affirmative step of forbidding
comment upon the defendant’s opportunity to tailor his testi-
mony. The dissent faults us for “callling] up no instance of
an 18th- or 19th-century prosecutor’s urging that a defend-
ant’s presence at trial facilitated tailored testimony.” Post,
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at 84 (opinion of GINSBURG, J.). We think the burden is
rather upon respondent and the dissent, who assert the un-
constitutionality of the practice, to come up with a case in
which such urging was held improper. They cannot even
produce one in which the practice was so much as challenged
until after our decision in Griffin. See, e.g., State v. Cas-
sidy, 236 Conn. 112, 126-127, 672 A. 2d 899, 907-908 (1996);
People v. Buckey, 424 Mich. 1, 8-15, 378 N. W. 2d 432, 436—
439 (1985); Jenkins v. United States, 374 A. 2d 581, 583-584
(D. C. 1977). This absence cuts in favor of respondent (as
the dissent asserts) only if it is possible to believe that after
reading Griffin prosecutors suddenly realized that comment-
ing on a testifying defendant’s unique ability to hear prior
testimony was a good idea. Evidently, prosecutors were
making these comments all along without objection; Griffin
simply sparked the notion that such commentary might be
problematic.

Lacking any historical support for the constitutional rights
that he asserts, respondent must rely entirely upon our opin-
ion in Griffin. That case is a poor analogue, however, for
several reasons. What we prohibited the prosecutor from
urging the jury to do in Griffin was something the jury is
not permitted to do. The defendant’s right to hold the
prosecution to proving its case without his assistance is not
to be impaired by the jury’s counting the defendant’s silence
at trial against him—and upon request the court must in-
struct the jury to that effect. See Carter v. Kentucky, 450
U. S. 288 (1981). It is reasonable enough to expect a jury to
comply with that instruction since, as we observed in Griffin,
the inference of guilt from silence is not always “natural or
irresistible.” 380 U.S., at 615. A defendant might refuse
to testify simply out of fear that he will be made to look bad
by clever counsel, or fear “‘that his prior convictions will
prejudice the jury.’” Ibid. (quoting People v. Modesto, 62
Cal. 2d 436, 453, 398 P. 2d 753, 763 (1965) (en banc)). By
contrast, it is natural and irresistible for a jury, in evaluating
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the relative credibility of a defendant who testifies last, to
have in mind and weigh in the balance the fact that he heard
the testimony of all those who preceded him. It is one thing
(as Griffin requires) for the jury to evaluate all the other
evidence in the case without giving any effect to the defend-
ant’s refusal to testify; it is something else (and quite impos-
sible) for the jury to evaluate the credibility of the defend-
ant’s testimony while blotting out from its mind the fact that
before giving the testimony the defendant had been sitting
there listening to the other witnesses. Thus, the principle
respondent asks us to adopt here differs from what we
adopted in Griffin in one or the other of the following re-
spects: It either prohibits inviting the jury to do what the
jury is perfectly entitled to do; or it requires the jury to do
what is practically impossible.!

1The dissent seeks to place us in the position of defending the proposi-
tion that inferences that the jury is free to make are inferences that the
prosecutor must be free to invite. Post, at 86-87. Of course we say no
such thing. We simply say (in the sentence to which this note is ap-
pended) that forbidding invitation of a permissible inference is one of two
alternative respects in which this case is substantially different from re-
spondent’s sole source of support, Griffin. Similarly, the dissent seeks to
place us in the position of defending the proposition that it is more natural
to infer tailoring from presence than to infer guilt from silence. Post, at
84-86. The quite different point we do make is that inferring opportu-
nity to tailor from presence is inevitable, and prohibiting that inference
(while simultaneously asking the jury to evaluate the veracity of the de-
fendant’s testimony) is demanding the impossible—producing the other
alternative respect in which this case differs from Griffin.

The dissent seeks to rebut this point by asserting that in the present
case the prosecutorial comments went beyond pointing out the opportu-
nity to tailor and actually made an accusation of tailoring. It would be
worth inquiring into that subtle distinction if the dissent proposed to per-
mit the former while forbidding the latter. It does not, of course; nor, as
far as we know, does any other authority. Drawing the line between
pointing out the availability of the inference and inviting the inference
would be neither useful nor practicable. Thus, under the second alterna-
tive described above, the jury must be prohibited from taking into account
the opportunity of tailoring.
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Second, Griffin prohibited comments that suggest a de-
fendant’s silence is “evidence of guilt.” 380 U.S., at 615
(emphasis added); see also United States v. Robinson, 485
U.S. 25, 32 (1988) (“‘Griffin prohibits the judge and pros-
ecutor from suggesting to the jury that it may treat the
defendant’s silence as substantive evidence of guilt’” (quot-
ing Baaxter v. Palmigiano, 425 U. S. 308, 319 (1976))). The
prosecutor’s comments in this case, by contrast, concerned
respondent’s credibility as a witness, and were therefore in
accord with our longstanding rule that when a defendant
takes the stand, “his credibility may be impeached and his
testimony assailed like that of any other witness.” Brown
v. United States, 356 U. S. 148, 154 (1958). “[W]hen [a de-
fendant] assumes the role of a witness, the rules that gener-
ally apply to other witnesses—rules that serve the truth-
seeking function of the trial—are generally applicable to him
as well.”  Perry v. Leeke, 488 U. S. 272, 282 (1989). See also
Reagan v. United States, 157 U. S. 301, 305 (1895).

Respondent points to our opinion in Geders v. United
States, 425 U. S. 80, 87-91 (1976), which held that the defend-
ant must be treated differently from other witnesses insofar
as sequestration orders are concerned, since sequestration
for an extended period of time denies the Sixth Amendment
right to counsel. With respect to issues of credibility, how-
ever, no such special treatment has been accorded. Jenkins
v. Anderson, 447 U.S. 231 (1980), illustrates the point.
There the prosecutor in a first-degree murder trial, during
cross-examination and again in closing argument, attempted
to impeach the defendant’s claim of self-defense by suggest-
ing that he would not have waited two weeks to report the
killing if that was what had occurred. In an argument strik-
ingly similar to the one presented here, the defendant in
Jenkins claimed that commenting on his prearrest silence
violated his Fifth Amendment privilege against self-
incrimination because “a person facing arrest will not remain
silent if his failure to speak later can be used to impeach
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him.” Id., at 236. The Court noted that it was not clear
whether the Fifth Amendment protects prearrest silence,
1d., at 236, n. 2, but held that, assuming it does, the prosecu-
tor’s comments were constitutionally permissible. “[T]he
Constitution does not forbid ‘every government-imposed
choice in the criminal process that has the effect of discour-
aging the exercise of constitutional rights.”” Id., at 236
(quoting Chaffin v. Stynchcombe, 412 U. S. 17, 30 (1973)).
Once a defendant takes the stand, he is “‘subject to cross-
examination impeaching his credibility just like any other
witness.”” Jenkins, supra, at 235-236 (quoting Grunewald
v. United States, 353 U. S. 391, 420 (1957)).

Indeed, in Brooks v. Tennessee, 406 U. S. 605 (1972), the
Court suggested that arguing credibility to the jury—which
would include the prosecutor’s comments here—is the pre-
ferred means of counteracting tailoring of the defendant’s
testimony. In that case, the Court found unconstitutional
Tennessee’s attempt to defeat tailoring by requiring defend-
ants to testify at the outset of the defense or not at all. This
requirement, it said, impermissibly burdened the defendant’s
right to testify because it forced him to decide whether to
do so before he could determine that it was in his best inter-
est. Id., at 610. The Court expressed its awareness, how-
ever, of the danger that tailoring presented. The antidote,
it said, was not Tennessee’s heavy-handed rule, but the more
nuanced “adversary system[, which] reposes judgment of the
credibility of all witnesses in the jury.” Id., at 611. The
adversary system surely envisions—indeed, it requires—
that the prosecutor be allowed to bring to the jury’s atten-
tion the danger that the Court was aware of.

Respondent and the dissent also contend that the prose-
cutor’s comments were impermissible because they were
“generic” rather than based upon any specific indication of
tailoring. Such comment, the dissent claims, is unconstitu-
tional because it “does not serve to distinguish guilty defend-
ants from innocent ones.” Post, at 77. But this Court has
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approved of such “generic” comment before. In Reagan, for
example, the trial court instructed the jury that “[t]he deep
personal interest which [the defendant] may have in the re-
sult of the suit should be considered . . . in weighing his
evidence and in determining how far or to what extent, if at
all, it is worthy of credit.” 157 U.S., at 304. The instruc-
tion did not rely on any specific evidence of actual fabrication
for its application; nor did it, directly at least, delineate the
guilty and the innocent. Like the comments in this case, it
simply set forth a consideration the jury was to have in mind
when assessing the defendant’s credibility, which, in turn,
assisted it in determining the guilt of the defendant. We
deemed that instruction perfectly proper. Thus, that the
comments before us here did not, of their own force, demon-
strate the guilt of the defendant, or even distinguish among
defendants, does not render them infirm.?

Finally, the Second Circuit held, and the dissent contends,
that the comments were impermissible here because they
were made, not during cross-examination, but at summation,

2The dissent’s stern disapproval of generic comment (it “tarnishes the
innocent no less than the guilty,” post, at 77-78; it suffers from an “in-
capacity to serve the individualized truth-finding function of trials,” post,
at 80; so that “when a defendant’s exercise of a constitutional fair trial
right is ‘insolubly ambiguous’ as between innocence and guilt, the prose-
cutor may not urge the jury to construe the bare invocation of the right
against the defendant,” post, at 78) hardly comports with its praising the
Court of Appeals for its “carefully restrained and moderate position”
in forbidding this monstrous practice only on summation and allowing
it during the rest of the trial, ibid. The dissent would also allow a prose-
cutor to remark at any time—even at summation—on the convenient “fit”
between specific elements of a defendant’s testimony and the testimony
of others. Ibid. It is only a “general accusation of tailoring” that is
forbidden. Ibid. But if the dissent believes that comments which “invite
the jury to convict on the basis of conduct as consistent with innocence as
with guilt” should be out of bounds, post, at 79—or at least should be out
of bounds in summation—comments focusing on such “fit” must similarly
be forbidden. As the dissent acknowledges, “fit” is as likely to result from
the defendant’s “sheer innocence” as from anything else. Post, at 85.
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leaving the defense no opportunity to reply. 117 F. 3d, at
708, and n. 6. That this is not a constitutionally significant
distinction is demonstrated by our decision in Reagan.
There the challenged instruction came at the end of the case,
after the defense had rested, just as the prosecutor’s com-
ments did here.?

Our trial structure, which requires the defense to close
before the prosecution, regularly forces the defense to pre-
dict what the prosecution will say. Indeed, defense counsel
in this case explained to the jury that it was his job in “clos-
ing argument here to try and anticipate as best [he could]
some of the arguments that the prosecution [would] be
making.” App. 25-27. What Reagan permitted—a generic

3The dissent maintains that Reagan v. United States, 157 U.S. 301
(1895), is inapposite to the question presented in this case because it con-
sidered the effect of an interested-witness instruction on a defendant’s
statutory right to testify, rather than on his constitutional right to testify.
See 1id., at 304 (citing Act of Mar. 16, 1878, ch. 37, 20 Stat. 30, as amended,
18 U.S.C. §3481). That is a curious position for the dissent to take.
Griffin—the case the dissent claims controls the outcome here—relied al-
most exclusively on the very statute at issue in Reagan in defining the
contours of the Fifth Amendment right prohibiting comment on the failure
to testify. After quoting the Court’s description, in an earlier case, of the
reasons for the statutory right, see Wilson v. United States, 149 U. S.
60 (1893), the Griffin Court said: “If the words ‘Fifth Amendment’ are
substituted for ‘act’ and for ‘statute,” the spirit of the Self-Incrimination
Clause is reflected.” 380 U. S., at 613—-614. It is eminently reasonable to
consider that a questionable manner of constitutional exegesis, see Mitch-
ell v. United States, 526 U. S. 314, 336 (1999) (SCALIA, J., dissenting); it is
not reasonable to make Griffin the very centerpiece of one’s case while
simultaneously denying that the statute construed in Reagan (and Griffin)
has anything to do with the meaning of the Constitution. The interpreta-
tion of the statute in Reagan is in fact a much more plausible indication
of constitutional understanding than the application of the statute in Grif-
fin: The Constitution must have allowed what Reagan said the statute
permitted, because otherwise the Court would have been interpreting the
statute in a manner that rendered it void. Griffin, on the other hand,
relied upon the much shakier proposition that a practice which the statute
prohibited must be prohibited by the Constitution as well.
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interested-witness instruction, after the defense has closed—
is in a long tradition that continues to the present day. See,
e. 9., United States v. Jones, 587 F. 2d 802 (CA5 1979); United
States v. Hill, 470 F. 2d 361 (CADC 1972); 2 C. Wright, Fed-
eral Practice and Procedure §501, and n. 1 (1982). Indeed,
the instruction was given in this very case. See Tr. 834 (“A
defendant is of course an interested witness since he is inter-
ested in the outcome of the trial. You may as jurors wish
to keep such interest in mind in determining the credibility
and weight to be given to the defendant’s testimony”).*
There is absolutely nothing to support the dissent’s conten-
tion that for purposes of determining the validity of generic
attacks upon credibility “the distinction between cross-
examination and summation is critical,” post, at 87.

In sum, we see no reason to depart from the practice of
treating testifying defendants the same as other witnesses.
A witness’s ability to hear prior testimony and to tailor his
account accordingly, and the threat that ability presents to
the integrity of the trial, are no different when it is the de-
fendant doing the listening. Allowing comment upon the
fact that a defendant’s presence in the courtroom provides
him a unique opportunity to tailor his testimony is appro-
priate—and indeed, given the inability to sequester the
defendant, sometimes essential—to the central function of
the trial, which is to discover the truth.

4Tt is hard to understand how JUSTICE STEVENS reconciles the unques-
tionable propriety of the standard interested-witness instruction with his
conclusion that comment upon the opportunity to tailor, although it is con-
stitutional, “demean[s] [the adversary] process” and “should be discour-
aged.” Post, at 76 (opinion concurring in judgment). Our decision, in
any event, is addressed to whether the comment is permissible as a con-
stitutional matter, and not to whether it is always desirable as a matter
of sound trial practice. The latter question, as well as the desirability
of putting prosecutorial comment into proper perspective by judicial in-
struction, are best left to trial courts, and to the appellate courts which
routinely review their work.
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III

Finally, we address the Second Circuit’s holding that the
prosecutor’s comments violated respondent’s Fourteenth
Amendment right to due process. Of course to the extent
this claim is based upon alleged burdening of Fifth and Sixth
Amendment rights, it has already been disposed of by our
determination that those Amendments were not infringed.
Cf. Graham v. Connor, 490 U. S. 386, 395 (1989) (where an
Amendment “provides an explicit textual source of constitu-
tional protection . . . that Amendment, not the more general-
ized notion of ‘substantive due process,” must be the guide
for analyzing [the] claims”).

Respondent contends, however, that because New York
law required him to be present at his trial, see N. Y. Crim.
Proc. Law §260.20 (McKinney 1993); N. Y. Crim. Proc. Law
§340.50 (McKinney 1994), the prosecution violated his right
to due process by commenting on that presence. He asserts
that our decision in Doyle v. Ohio, 426 U. S. 610 (1976), re-
quires such a holding. In Doyle, the defendants, after being
arrested for selling marijuana, received their Miranda warn-
ings and chose to remain silent. At their trials, both took
the stand and claimed that they had not sold marijuana, but
had been “framed.” 426 U.S., at 613. To impeach the de-
fendants, the prosecutors asked each why he had not related
this version of events at the time he was arrested. We held
that this violated the defendants’ rights to due process be-
cause the Miranda warnings contained an implicit “assur-
ance that silence will carry no penalty.” 426 U.S., at 618.

Although there might be reason to reconsider Doyle, we
need not do so here. “[W]e have consistently explained
Doyle as a case where the government had induced silence
by implicitly assuring the defendant that his silence would
not be used against him.” Fletcher v. Weir, 455 U. S. 603,
606 (1982) (per curiam). The Miranda warnings had, after
all, specifically given the defendant both the option of speak-
ing and the option of remaining silent—and had then gone
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on to say that if he chose the former option what he said
could be used against him. It is possible to believe that this
contained an implicit promise that his choice of the option of
silence would not be used against him. It is not possible,
we think, to believe that a similar promise of impunity is
implicit in a statute requiring the defendant to be present
at trial.

Respondent contends that this case contains an element of
unfairness even worse than what existed in Doyle: Whereas
the defendant in that case had the ability to avoid impair-
ment of his case by choosing to speak rather than remain
silent, the respondent here (he asserts) had no choice but to
be present at the trial. Though this is far from certain, see,
e. g., People v. Aiken, 45 N. Y. 2d 394, 397, 380 N. E. 2d 272,
274 (1978) (“[A] defendant charged with a felony not punish-
able by death may, by his voluntary and willful absence from
trial, waive his right to be present at every stage of his
trial”), we shall assume for the sake of argument that it is
true. There is, however, no authority whatever for the
proposition that the impairment of credibility, if any, caused
by mandatory presence at trial violates due process. If the
ability to avoid the accusation (or suspicion) of tailoring were
as crucial a factor as respondent contends, one would expect
criminal defendants—in jurisdictions that do not have
compulsory attendance requirements—frequently to absent
themselves from trial when they intend to give testimony.
But to our knowledge, a criminal trial without the defendant
present is a rarity. Many long established elements of crim-
inal procedure deprive a defendant of advantages he would
otherwise possess—for example, the requirement that he
plead to the charge before, rather than after, all the evidence
isin. The consequences of the requirement that he be pres-
ent at trial seem to us no worse.

* * *

For the foregoing reasons, the judgment of the Court
of Appeals for the Second Circuit is reversed, and the case



76 PORTUONDO v. AGARD

GINSBURG, J., dissenting

is remanded for further proceedings consistent with this
opinion.
It is so ordered.

JUSTICE STEVENS, with whom JUSTICE BREYER joins,
concurring in the judgment.

While I am not persuaded that the prosecutor’s summation
crossed the high threshold that separates trial error—even
serious trial error—from the kind of fundamental unfairness
for which the Constitution requires that a state criminal con-
viction be set aside, cf. Rose v. Lundy, 455 U. S. 509, 543-544
(1982), I must register my disagreement with the Court’s
implicit endorsement of her summation.

The defendant’s Sixth Amendment right “to be confronted
with the witnesses against him” serves the truth-seeking
function of the adversary process. Moreover, it also reflects
respect for the defendant’s individual dignity and reinforces
the presumption of innocence that survives until a guilty ver-
dict is returned. The prosecutor’s argument in this case de-
meaned that process, violated that respect, and ignored that
presumption. Clearly such comment should be discouraged
rather than validated.

The Court’s final conclusion, which I join, that the argu-
ment survives constitutional scrutiny does not, of course, de-
prive States or trial judges of the power either to prevent
such argument entirely or to provide juries with instructions
that explain the necessity, and the justifications, for the de-
fendant’s attendance at trial.

Accordingly, although I agree with much of what JUSTICE
GINSBURG has written, I concur in the Court’s judgment.

JUSTICE GINSBURG, with whom JUSTICE SOUTER joins,
dissenting.

The Court today transforms a defendant’s presence at trial
from a Sixth Amendment right into an automatic burden on
his credibility. I dissent from the Court’s disposition. In
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Griffin v. California, 380 U.S. 609 (1965), we held that a
defendant’s refusal to testify at trial may not be used as evi-
dence of his guilt. In Doyle v. Ohio, 426 U.S. 610 (1976),
we held that a defendant’s silence after receiving Miranda
warnings did not warrant a prosecutor’s attack on his credi-
bility. Both decisions stem from the principle that where
the exercise of constitutional rights is “insolubly ambiguous”
as between innocence and guilt, id., at 617, a prosecutor may
not unfairly encumber those rights by urging the jury to
construe the ambiguity against the defendant.

The same principle should decide this case. Ray Agard
attended his trial, as was his constitutional right and his
statutory duty, and he testified in a manner consistent with
other evidence in the case. One evident explanation for the
coherence of his testimony cannot be ruled out: Agard may
have been telling the truth. It is no more possible to know
whether Agard used his presence at trial to figure out how
to tell potent lies from the witness stand than it is to know
whether an accused who remains silent had no exculpatory
story to tell.

The burden today’s decision imposes on the exercise of
Sixth Amendment rights is justified, the Court maintains,
because “the central function of the trial . . . is to discover
the truth.” See ante, at 73. A trial ideally is a search for
the truth, but I do not agree that the Court’s decision ad-
vances that search. The generic accusation that today’s de-
cision permits the prosecutor to make on summation does not
serve to distinguish guilty defendants from innocent ones.
Every criminal defendant, guilty or not, has the right to at-
tend his trial. U. S. Const., Amdt. 6. Indeed, as the Court
grants, ante, at 74, New York law requires defendants to be
present when tried. It follows that every defendant who
testifies is equally susceptible to a generic accusation about
his opportunity for tailoring. The prosecutorial comment at
issue, tied only to the defendant’s presence in the courtroom
and not to his actual testimony, tarnishes the innocent no
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less than the guilty. Nor can a jury measure a defendant’s
credibility by evaluating the defendant’s response to the ac-
cusation, for the broadside is fired after the defense has sub-
mitted its case. An irrebuttable observation that can be
made about any testifying defendant cannot sort those who
tailor their testimony from those who do not, much less the
guilty from the innocent.
I

The Court of Appeals took a carefully restrained and mod-
erate position in this case. It held that a prosecutor may
not, as part of her summation, use the mere fact of a defend-
ant’s presence at his trial as the basis for impugning his cred-
ibility. A prosecutor who wishes at any stage of a trial to
accuse a defendant of tailoring specific elements of his testi-
mony to fit with particular testimony given by other wit-
nesses would, under the decision of the Court of Appeals,
have leave to do so. See 159 F. 3d 98, 99 (CA2 1998). More-
over, on cross-examination, a prosecutor would be free to
challenge a defendant’s overall credibility by pointing out
that the defendant had the opportunity to tailor his testi-
mony in general, even if the prosecutor could point to no
facts suggesting that the defendant had actually engaged in
tailoring. See 117 F. 3d 696, 708, n. 6 (CA2 1997). The
Court of Appeals held only that the prosecutor may not
launch a general accusation of tailoring on summation. See
id., at 709; see also United States v. Chacko, 169 F. 3d 140,
150 (CA2 1999). Thus, the decision below would rein in a
prosecutor solely in situations where there is no particular
reason to believe that tailoring has occurred and where the
defendant has no opportunity to rebut the accusation.

The Court of Appeals’ judgment was correct in light of
Griffin and Doyle. Those decisions instruct that when a de-
fendant’s exercise of a constitutional fair trial right is “insol-
ubly ambiguous” as between innocence and guilt, the prose-
cutor may not urge the jury to construe the bare invocation
of the right against the defendant. See Doyle, 426 U. S., at
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617. To be sure, defendants are not categorically exempt
from some costs associated with the assertion of their consti-
tutional prerogatives. The Court is correct to say that the
truth-seeking function of trials places demands on defend-
ants. In a proper case, that central function could justify a
particular burden on the exercise of Sixth Amendment
rights. But the interests of truth are not advanced by
allowing a prosecutor, at a time when the defendant can-
not respond, to invite the jury to convict on the basis of con-
duct as consistent with innocence as with guilt. Where bur-
dening a constitutional right will not yield a compensating
benefit, as in the present case, there is no justification for
imposing the burden.

The truth-seeking function of trials may be served by per-
mitting prosecutors to make accusations of tailoring—even
wholly generic accusations of tailoring—as part of cross-
examination. Some defendants no doubt do give false testi-
mony calculated to fit with the testimony they hear from
other witnesses. If accused on cross-examination of having
tailored their testimony, those defendants might display sig-
nals of untrustworthiness that it is the province of the jury
to detect and interpret. But when a generic argument is
offered on summation, it cannot in the slightest degree dis-
tinguish the guilty from the innocent. It undermines all de-
fendants equally and therefore does not help answer the
question that is the essence of a trial’s search for truth: Is
this particular defendant lying to cover his guilt or truthfully
narrating his innocence?!

!The prosecutor made the following comment on summation: “A lot of
what [the defendant] told you corroborates what the complaining wit-
nesses told you. The only thin[g] that doesn’t is the denials of the crimes.
Everything else fits perfectly.” App. 46-47. That, according to the
prosecution, is reason for the jury to be suspicious that the defendant
falsely tailored his testimony. The implication of this argument seems to
be that the more a defendant’s story hangs together, the more likely it is
that he is lying. To claim that such an argument helps find truth at trial
is to step completely through the looking glass.
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In addition to its incapacity to serve the individualized
truth-finding function of trials, a generic tailoring argument
launched on summation entails the simple unfairness of pre-
venting a defendant from answering the charge. This prob-
lem was especially pronounced in the instant case. Under
New York law, defendants generally may not bolster their
own credibility by introducing their prior consistent state-
ments but may introduce such statements to rebut claims of
recent fabrication. See People v. McDanziel, 81 N. Y. 2d 10,
16, 611 N. E. 2d 265, 268 (1993); 117 F. 3d, at 715 (Winter,
C. J., concurring). Had the prosecution made its tailoring
accusations on cross-examination, Agard might have been
able to prove that his story at trial was the same as it had
been before he heard the testimony of other witnesses. A
prosecutor who can withhold a tailoring accusation until
summation can avert such a rebuttal.

The Court’s only support for its choice to ignore the
distinction between summation and cross-examination is
Reagan v. United States, 157 U.S. 301 (1895), a decision
which, by its very terms, does not bear on today’s constitu-
tional controversy. It is true, as the Court says, that
Reagan upheld a trial judge’s instruction that questioned the
credibility of a testifying defendant in a generic manner, and
it is also true that a defendant is no more able to respond
to an instruction than to a prosecutor’s summation. But
Reagan has no force as precedent for this case because, in
the 1895 Court’s view, the instruction there at issue did not
burden any constitutional right of the defendant.

The trial court in Reagan instructed the jury that when it
evaluated the credibility of the defendant’s testimony, it
could consider that defendants have a powerful interest in
being acquitted, powerful enough that it might induce some
people to lie. See id., at 304-305. This instruction bur-
dened the defendant’s right to testify at his own trial. But
the Court that decided Reagan conceived of that right as one
dependent on a statute, not on any constitutional prescrip-
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tion. See ud., at 304 (defendant was qualified to testify
under oath pursuant to an 1878 Act of Congress, ch. 37, 20
Stat. 30, which removed the common-law disability that had
previously prevented defendants from giving sworn testi-
mony). No one in that 19th-century case suggested that the
trial court’s comment exacted a penalty for the exercise of
any constitutional right.? It is thus inaccurate for the Court
to portray Reagan as precedent for the proposition that the
difference between summation and cross-examination “is
not a constitutionally significant distinction.” Amnte, at 72.
Reagan made no determination of constitutional significance
or insignificance, for it addressed no constitutional question.

The Court endeavors to bring Reagan within constitu-
tional territory by yoking it to Griffin. The Court asserts
that Griffin relied on the very statute that defined the rights
of the defendant in Reagan and that Griffin’s holding makes
sense only if the statute in Reagan carries constitutional im-
plications. Amnte, at 72, n. 3. This argument is flawed in its
premise, because Griffin rested solidly on the Fifth Amend-
ment. The Court in Griffin did refer to the 1878 statute
at issue in Reagan, but it did so only in connection with its
discussion of Wilson v. United States, 149 U. S. 60 (1893), a
decision construing a different provision of that statute to
prohibit federal prosecutors from commenting to juries on
defendants’ failure to testify. See Griffin, 380 U. S., at 612—
613. The statute at issue in Reagan and Wilson, now codi-
fied at 18 U. S. C. §3481, provides that defendants in crimi-
nal trials have both the right to testify and the right not

2The offense charged in Reagan was, moreover, a misdemeanor rather
than a felony. See 157 U. S,, at 304. Even today, our cases recognize a
distinction between serious and petty crimes, and we have held that some
provisions of the Sixth Amendment do not apply in petty prosecutions.
See, e. g., Lewis v. United States, 518 U. S. 322 (1996) (right to jury trial
does not attach in trials for petty offenses). The Reagan Court classified
the case before it as belonging to the less serious category of offenses and
explicitly denied the defendant the heightened procedural protections that
attached in trials for more serious crimes. See 157 U. S., at 302-304.
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to testify. Reagan concerned the former right, Wilson the
latter right, and Griffin the constitutional analogue to the lat-
ter right. Ifthe Court in Griffin had regarded the statute as
settling the meaning of the Fifth Amendment—an odd posi-
tion to imagine the Court taking—then it could have rested
on Wilson. It did not. It said that Wilson would govern
were the question presented a statutory one, but that the
question before it was constitutional: “The question remains
whether, statute or not, the comment . . . violates the Fifth
Amendment.” 380 U. S., at 613 (emphasis added). Thus, the
question in Griffin was not controlled by Wilson precisely
because the statute construed in Wilson and Reagan was
just that—a statute—and not a provision of the Constitution.
Accordingly, Griffin provides no support for the Court’s
unorthodox contention that Reagan’s statutory holding was
actually of constitutional dimension.?

II

The Court offers two arguments in support of its conclu-
sion that a prosecutor may make the generic tailoring accu-
sations at issue in this case. First, it suggests that such
comment has historically not been seen as problematic.

31 do not question the constitutionality of an instruction in which a
trial court generally advises the jury that in evaluating the credibility of
witnesses, it may take account of the interest of any witness, including
the defendant, in the outcome of a case. The interested-witness instrue-
tion given in Agard’s case was of this variety. The trial court first told
the jury that it should consider the interest that any interested witness
might have in the outcome. See Tr. 834 (“If you find that any witness
is an interested witness, you should consider such interest in determin-
ing the credibility of that person’s testimony and the weight to be given
to it.”). It then went on to note, as the Court reports, ante, at 73, that
the defendant is an interested witness. See Tr. 834. Any instruction
generally applicable to witnesses will affect defendants who testify, just
as the rules governing the admissibility of testimony at trial will restrict
defendants’ testimony as they do the testimony of other witnesses. It is
a far different matter for an instruction or an argument to impose unique
burdens on defendants.
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Second, it contends that respondent Agard’s case is readily
distinguishable from Griffin. The Court’s historical excur-
sus does not even begin to prove that comments like those
in this case have ever been accepted as constitutional, and
the attempt to distinguish Griffin relies on implausible prem-
ises that this Court has previously rejected.

The Court’s historical narrative proceeds as follows: In the
early days of the Republic, prosecutors had no “need” to
suggest that defendants might use their presence at trial to
tailor their testimony, because defendants’ (unsworn) state-
ments at trial could be compared with pretrial statements
that defendants gave as a matter of course. Later, some
States instituted rules requiring defendants to testify before
the other witnesses did,* thus obviating once again any need
to make arguments about tailoring. There is no evidence,
the Court says, that any State ever prohibited the kind of
generic argument now at issue until recent times.” So it
must be the case that generic tailoring arguments have tra-
ditionally been thought unproblematic. Ante, at 65—66.

4In Brooks v. Tennessee, 406 U. S. 605 (1972), we held this practice un-
constitutional under the Fifth and Fourteenth Amendments.

5In recent years, several state courts have found it improper for prose-
cutors to make accusations of tailoring based on the defendant’s constant
attendance at trial. See, e. g., State v. Cassidy, 236 Conn. 112, 672 A. 2d
899 (1996); State v. Jomes, 580 A. 2d 161, 163 (Me. 1990); Hart v. United
States, 538 A. 2d 1146, 1149 (D. C. 1988); State v. Hemingway, 148 Vt. 90,
91-92, 528 A. 2d 746, T47-748 (1987); Commonwealth v. Person, 400 Mass.
136, 138-142, 508 N. E. 2d 88, 90-92 (1987); State v. Johnson, 80 Wash.
App. 337, 908 P. 2d 900 (1996). In Commonwealth v. Elberry, 38 Mass.
App. 912, 645 N. E. 2d 41 (1995), the trial judge sustained defense counsel’s
objection to a prosecutor’s tailoring argument that burdened the defend-
ant’s right to be present at trial and issued the following curative instruc-
tion: “Of course, the defendant, who was a witness in this case, was here
during the testimony of other witnesses, but he’s got every right to be
here, too. . .. [Y]ou should take everything into consideration in determin-
ing credibility, but there is nothing untoward about the defendant being
present when other witnesses are testifying.” Id., at 913, 645 N. E. 2d,
at 43.
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I do not comprehend why the Court finds in this account
any demonstration that the prosecutorial comment at issue
here has a long history of unchallenged use. If prosecutors
in times past had no need to make generic tailoring argu-
ments, it is likely such arguments simply were not made.
Notably, the Court calls up no instance of an 18th- or 19th-
century prosecutor’s urging that a defendant’s presence at
trial facilitated tailored testimony. And if prosecutors did
not make such arguments, courts had no occasion to rule
them out of order. The absence of old cases prohibiting the
comment that the Court now confronts thus scarcely indi-
cates that generic accusations of tailoring have long been
considered constitutional.

The Court’s discussion of Griffin is equally unconvincing.
The Court posits that a ban on inviting juries to draw ad-
verse inferences from a defendant’s silence differs materially
from a ban on inviting juries to draw adverse inferences from
a defendant’s presence, because the inference from silence “is
not . . . ‘natural or irresistible.”” See ante, at 67 (quoting
Griffin, 380 U.S., at 615) (emphasis added by majority).
This is a startling statement. It fails to convey what the
Court actually said in Griffin, which was that the inference
from silence to guilt is “not always so natural or irresistible.”
See ibid. (emphasis added). The statement that an infer-
ence is not always natural or irresistible implies that the
inference is indeed natural or irresistible in many, perhaps
most, cases. And so it is. See Mitchell v. United States,
526 U. S. 314, 332 (1999) (SCALIA, J., dissenting) (The Griffin
rule “runs exactly counter to normal evidentiary inferences:
If T ask my son whether he saw a movie I had forbidden him
to watch, and he remains silent, the import of his silence is
clear.”); Lakeside v. Oregon, 435 U. S. 333, 340 (1978) (It is
“very doubtful” that jurors, left to their own devices, would
not draw adverse inferences from a defendant’s failure to tes-
tify.). It is precisely because the inference is often natural
(but nonetheless prohibited) that the jury, if a defendant so
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requests, is instructed not to draw it. Carter v. Kentucky,
450 U. S. 288, 301-303 (1981) (An uninstructed jury is likely
to draw adverse inferences from a defendant’s failure to tes-
tify, so defendants are entitled to have trial courts instruct
juries that no such inference may be drawn.).

The inference involved in Griffin is at least as “natural”
or “irresistible” as the inference the prosecutor in Agard’s
case invited the jury to draw. There are, to be sure, reasons
why an innocent defendant might not want to testify. Per-
haps he fears that his convictions for prior crimes will gener-
ate prejudice against him if placed before the jury; perhaps
he has an unappealing countenance that could produce the
same effect; perhaps he worries that cross-examination will
drag into public view prior conduct that, though not unlaw-
ful, is deeply embarrassing. For similar reasons, an inno-
cent person might choose to remain silent after arrest. But
in either the Griffin scenario of silence at trial or the Doyle
scenario of silence after arrest, something beyond the simple
innocence of the defendant must be hypothesized in order to
explain the defendant’s behavior.

Not so in the present case. If a defendant appears at trial
and gives testimony that fits the rest of the evidence, sheer
innocence could explain his behavior completely. The infer-
ence from silence to guilt in Griffin or from silence to un-
trustworthiness in Doyle is thus more direct than the infer-
ence from presence to tailoring. Unless one has prejudged

5The Court describes the inference now at issue as one not from pres-
ence to tailoring but merely from presence to opportunity to tailor.
Ante, at 71, n. 2. The proposition that Agard simply had the opportunity
to tailor, we note, is not what the prosecutor urged upon the jury. She
encouraged the jury to draw, from the fact of Agard’s opportunity, the
mference that he had actually tailored his testimony. See App. 49 (De-
fendant was able “to sit here and listen to the testimony of all the other
witnesses before he testifie[d]. . . . [He got] to sit here and think what am
I going to say and how am I going to say it? How am I going to fit
it into the evidence? . .. He’s a smart man. . . . He used everything to
his advantage.”)
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the defendant as guilty, or unless there are specific reasons
to believe that particular testimony has been altered, the
possibility that the defendant is telling the truth is surely
as good an explanation for the coherence of the defendant’s
testimony as any that involves wrongful tailoring. I there-
fore disagree with the Court’s assertion, ante, at 68, that
the Court of Appeals’ decision in Agard’s case differs from
our decision in Griffin by “requir[ing] the jury to do what
is practically impossible.”” It makes little sense to main-
tain that juries able to avoid drawing adverse inferences
from a defendant’s silence would be unable to avoid thinking
that only a defendant’s opportunity to spin a web of lies could
explain the seamlessness of his testimony.

The Court states in the alternative that if proscribing ge-
neric accusations of tailoring at summation does not require
the jury to do the impossible, then it prohibits prosecutors
from “inviting the jury to do what the jury is perfectly enti-
tled to do.” Ante, at 68. The Court offers no prior au-
thority, however, for the proposition that a jury may con-
stitutionally draw the inference now at issue. The Second
Circuit thought the matter open, and understandably so
in light of Griffin and Carter. But even if juries were per-
mitted to draw the inference in question, it would not follow
that prosecutors could urge juries to draw it. Doyle pro-
hibits prosecutors from urging juries to draw adverse in-
ferences from a defendant’s choice to remain silent after re-

"In fact, the Court of Appeals’ decision in Agard’s case does not tell
juries to do anything; it merely prevents prosecutors from inviting them
to do something. I presume that the Court means to say that the Court
of Appeals’ decision prohibits prosecutors from inviting juries to do some-
thing jurors will inevitably do even without invitation. In either case,
however, the Court’s confidence that all juries will naturally regard the
defendant’s presence at trial as a reason to be suspicious of his testimony
is perplexing in light of the Court’s equal confidence that allowing com-
ment on the same subject is “essential” to the truth-finding function of the
trial. See ante, at 73. If all juries think this anyway, the pursuit of truth
will not suffer if they are not told to think it.
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ceiving Miranda warnings, but the Court today shows no
readiness to say that juries may not draw that inference
themselves. See ante, at 74-75. It therefore seems un-
problematic to hold that a prosecutor’s latitude for argument
is narrower than a jury’s latitude for assessment.

In its final endeavor to distinguish the two inferences, the
Court maintains that the one in Griffin goes to a defendant’s
guilt but the one now at issue goes merely to a defendant’s
credibility as a witness. See ante, at 69. But it is domi-
nantly in cases where the physical evidence is inconclusive
that prosecutors will concentrate all available firepower on
the credibility of a testifying defendant. Argument that
goes to the defendant’s credibility in such a case also goes to
guilt. Indeed, the first sentence of the Court’s account of
the trial in this case acknowledges that the questions of guilt
and credibility were coextensive. See ante, at 63 (Agard’s
trial “ultimately came down to a credibility determination.”).

The Court emphasizes that a prosecutor may make an
issue of a defendant’s credibility, and it points for support to
our decisions in Jenkins v. Anderson, 447 U. S. 231 (1980),
and Brooks v. Tennessee, 406 U. S. 605 (1972). See ante, at
69-70. But again, the distinction between cross-examination
and summation is critical. Cross-examination is the crimi-
nal trial’s primary means of contesting the credibility of any
witness, and a defendant who is also a witness may of course
be cross-examined. Jenkins supports the proposition that
cross-examination is of sufficient value as an aid to finding
truth at trial that prosecutors may sometimes question de-
fendants even about matters that may touch on their consti-
tutional rights, and Brooks suggests that cross-examination
can expose a defendant who tailors his testimony. See Jen-
kins, 447 U. S., at 233, 238; Brooks, 406 U. S., at 609-612.
Thus the prosecutor’s tactics in Jenkins and our own counsel
in Brooks are entirely consistent with the moderate restric-
tion on prosecutorial license that the Court today rejects.
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* * *

In the end, we are left with a prosecutorial practice that
burdens the constitutional rights of defendants, that cannot
be justified by reference to the trial’s aim of sorting guilty
defendants from innocent ones, and that is not supported by
our case law. The restriction that the Court of Appeals
placed on generic accusations of tailoring is both moderate
and warranted. That court declared it permissible for the
prosecutor to comment on “what the defendant testified to
regarding pertinent events”—“the fit between the testimony
of the defendant and other witnesses.” 159 F. 3d, at 99.
What is impermissible, the Second Circuit held, is simply and
only a summation “bolstering . . . the prosecution witnesses’
credibility vis-a-vis the defendant’s based solely on the de-
fendant’s exercise of a constitutional right to be present dur-
ing the trial.” Ibid. I would affirm that sound judgment
and therefore dissent from the Court’s disposition.
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After the supertanker Torrey Canyon spilled crude oil off the coast of
England in 1967, both Congress, in the Ports and Waterways Safety Act
of 1972 (PWSA), and the State of Washington enacted more stringent
regulations for tankers and provided for more comprehensive remedies
in the event of an oil spill. The ensuing question of federal pre-emption
of the State’s laws was addressed in Ray v. Atlantic Richfield Co., 435
U.S. 151. In 1989, the supertanker Exxon Valdez ran aground in
Alaska, causing the largest oil spill in United States history. Again,
both Congress and Washington responded. Congress enacted the Oil
Pollution Act of 1990 (OPA). The State created a new agency and di-
rected it to establish standards to provide the “best achievable protec-
tion” (BAP) from oil spill damages. That agency promulgated tanker
design, equipment, reporting, and operating requirements. Petitioner
International Association of Independent Tanker Owners (Intertanko),
a trade association of tanker operators, brought this suit seeking declar-
atory and injunctive relief against state and local officials responsible for
enforcing the BAP regulations. Upholding the regulations, the District
Court rejected Intertanko’s arguments that the BAP standards invaded
an area long pre-empted by the Federal Government. At the appeal
stage, the United States intervened on Intertanko’s behalf, contending
that the District Court’s ruling failed to give sufficient weight to the
substantial foreign affairs interests of the Federal Government. The
Ninth Circuit held that the State could enforce its laws, save one requir-
ing vessels to install certain navigation and towing equipment, which
was “virtually identical to” requirements declared pre-empted in Ray.

Held: Washington’s regulations regarding general navigation watch pro-
cedures, crew English language skills and training, and maritime cas-
ualty reporting are pre-empted by the comprehensive federal regula-
tory scheme governing oil tankers; these cases are remanded so the

*Together with No. 98-1706, International Association of Independent
Tanker Owners (Intertanko) v. Locke, Governor of Washington, et al.,
also on certiorari to the same court.
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validity of other Washington regulations may be assessed in light of the
considerable federal interest at stake. Pp. 99-117.

(@) The State has enacted legislation in an area where the federal
interest has been manifest since the beginning of the Republic and is
now well established. Congress has, beginning with the Tank Vessel
Act of 1936, enacted a series of statutes pertaining to maritime tanker
transports. These include the PWSA, Title I of which authorizes, but
does not require, the Coast Guard to enact measures for controlling
vessel traffic or for protecting navigation and the marine environment,
33 U.S.C. §1223(a), and Title II of which, as amended, requires the
Coast Guard to issue regulations addressing the design, construction,
alteration, repair, maintenance, operation, equipping, personnel qualifi-
cation, and manning of covered vessels, 46 U. S. C. §3703(a). Congress
later enacted OPA, Title I of which, among other things, imposes liabil-
ity for both removal costs and damages on parties responsible for an oil
spill, 33 U. S. C. §2702, and includes two saving clauses preserving the
States’ authority to impose additional liability, requirements, and penal-
ties, §§2718(a) and (¢). Congress has also ratified international agree-
ments in this area, including the International Convention of Standards
of Training Certification and Watchkeeping for Seafarers (STCW).
Pp. 99-103.

(b) In Ray, the Court held that the PWSA and Coast Guard regula-
tions promulgated under that Act pre-empted Washington’s pilotage re-
quirement, limitation on tanker size, and tanker design and construction
rules. The Ray Court’s interpretation of the PWSA is correct and con-
trolling here. Its basic analytic structure explains why federal pre-
emption analysis applies to the challenged regulations and allows scope
and due recognition for the traditional authority of the States and locali-
ties to regulate some matters of local concern. In narrowing the pre-
emptive effect given the PWSA in Ray, the Ninth Circuit placed more
weight on OPA’s saving clauses than they can bear. Like Title I of
OPA, in which they are found, the saving clauses are limited to regula-
tions governing liability and compensation for oil pollution, and do not
extend to rules regulating vessel operation, design, or manning. Thus,
the pre-emptive effect of the PWSA and its regulations is not affected
by OPA, and Ray’s holding survives OPA’s enactment undiminished.
The Ray Court’s prefatory observation that an “assumption” that the
States’ historic police powers were not to be superseded by federal law
unless that was the clear and manifest congressional purpose does not
mean that a presumption against pre-emption aids the Court’s analysis
here. An assumption of nonpre-emption is not triggered when the
State regulates in an area where there has been a history of significant
federal presence. The Ray Court held, among other things, that Con-
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gress, in PWSA Title I, preserved state authority to regulate the peculi-
arities of local waters, such as depth and narrowness, if there is no
conflict with federal regulatory determinations, see 435 U. S., at 171-
172, 178, but further held that Congress, in PWSA Title II, mandated
uniform federal rules on the subjects or matters there specified, id., at
168. Thus, under Ray’s interpretation of the Title II provision now
found at 46 U. S. C. §3703(a), only the Federal Government may regulate
the design, construction, alteration, repair, maintenance, operation,
equipping, personnel qualification, and manning of tankers. The Court
today reaffirms Ray’s holding on this point. Congress has left no room
for state regulation of these matters. See Fidelity Fed. Sav. & Loan
Assn. v. De la Cuesta, 458 U. S. 141.  Although the Ray Court acknowl-
edged that the existence of some overlapping coverage between the two
PWSA titles may make it difficult to determine whether a pre-emption
question is controlled by conflict pre-emption principles, applicable gen-
erally to Title I, or by field pre-emption rules, applicable generally to
Title 11, the Court declined to resolve every question by the greater
pre-emptive force of Title II. Thus, conflict pre-emption will be appli-
cable in some, although not all, cases. Useful inquiries in determining
which title governs include whether the regulation in question is justi-
fied by conditions unique to a particular port or waterway, see Ray, 435
U. S., at 175, or whether it is of limited extraterritorial effect, not requir-
ing the tanker to modify its primary conduct outside the specific body
of water purported to justify the local rule, see id., at 159-160, 171.
Pp. 103-112.

(c) The field pre-emption rule surrounding PWSA Title IT and 46
U.S. C. §3703(a) and the superseding effect of additional federal stat-
utes are illustrated by the pre-emption of four of Washington’s tanker
regulations, the attempted reach of which is well demonstrated by the
briefs and record. First, the imposition of a series of training require-
ments on a tanker’s crew does not address matters unique to Washing-
ton waters, but imposes requirements that control the staffing, opera-
tion, and manning of a tanker outside of those waters. The training
and drill requirements pertain to “operation” and “personnel qualifi-
cations” and so are pre-empted by §3703(a). That training is a field
reserved to the Federal Government is further confirmed by the cir-
cumstance that the STCW Convention addresses crew “training” and
“qualification” requirements, and that the United States has enacted
crew training regulations. Second, the imposition of English language
proficiency requirements on a tanker’s crew is not limited to governing
local traffic or local peculiarities. It is pre-empted by §3703(a) as a
“personnel qualification” and by 33 U. S. C. §1228(a)(7), which requires
that any vessel operating in United States waters have at least one
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licensed deck officer on the navigation bridge who is capable of clearly
understanding English. Third, Washington’s general requirement that
the navigation watch consist of at least two licensed deck officers, a
helmsman, and a lookout is pre-empted as an attempt to regulate a tank-
er’s “operation” and “manning” under 46 U. S. C. §3703(a). Fourth, the
requirement that vessels in Washington waters report certain marine
casualties regardless of where in the world they occurred cannot stand
in light of Coast Guard regulations on the same subject that Congress
intended be the sole source of a vessel’s reporting obligations, see
§§6101, 3717(a)(4). On remand, Washington may argue that certain of
its regulations, such as its watch requirement in times of restricted visi-
bility, are of limited extraterritorial effect, are necessary to address the
peculiarities of Puget Sound, and therefore are not subject to Title II
field pre-emption, but should instead be evaluated under Title I conflict
pre-emption analysis. Pp. 112-116.

(d) It is preferable that petitioners’ substantial arguments as to pre-
emption of the remaining Washington regulations be considered by the
Ninth Circuit or by the District Court within the framework this Court
has herein discussed. The United States did not participate in these
cases until appeal, and resolution of the litigation would benefit from
the development of a full record by all interested parties. If, pending
adjudication on remand, Washington threatens to begin enforcing its
regulations, the lower courts would weigh any stay application under
the appropriate legal standards in light of the principles discussed
herein and with recognition of the national interests at stake. Ulti-
mately, it is largely for Congress and the Coast Guard to confront
whether their regulatory scheme, which demands a high degree of
uniformity, is adequate. States, as well as environmental groups and
local port authorities, will participate in the process. See §3703(a).
Pp. 116-117.

148 F. 3d 1053, reversed and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court.

David C. Frederick argued the cause for the United States
in No. 98-1701. With him on the briefs were Solicitor Gen-
eral Waxman, Acting Assistant Attorney General Ogden,
Deputy Solicitor General Kneedler, Douglas N. Letter, Mi-
chael Jay Singer, H. Thomas Byron 111, David R. Andrews,
Judith Miller, Nancy E. McFadden, Paul M. Geier, Dale C.
Andrews, James S. Carmichael, Malcolm J. Williams, Jr.,
and Paul M. Wasserman. C. Jonathan Benner argued the
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cause for petitioner in No. 98-1706. With him on the briefs
were Timi E. Nickerson and Sean T. Connaughton.

William Berggren Collins, Senior Assistant Attorney Gen-
eral of Washington, argued the cause for respondents in both
cases. With him on the brief for the state respondents were
Christine O. Gregoire, Attorney General, and Jay D. Geck,
Thomas C. Morrill, and Jerri Lynn Thomas, Assistant At-
torneys General. Jeffrey L. Needle filed a brief for respond-
ent Washington Environmental Council et al. With him on
the brief was John M. MacDonald.T

TBriefs of amici curiae urging reversal were filed for the Government
of Belgium et al. by Alex Blanton and Laurie C. Sahatjian, for the Ameri-
can Waterways Operators by Eldon V. C. Greenberg and Barbara L. Hol-
land; for the Baltic and International Maritime Council et al. by Dennis
L. Bryant, Charles L. Coleman III, Brian D. Starer, and Jovi Tenev; for
the International Chamber of Shipping et al. by William F. Sheehan, John
Townsend Rich, and Heather H. Anderson; for the Maritime Law Asso-
ciation of the United States by Howard M. McCormack, James Patrick
Cooney, and David J. Bederman, for the National Association of Water-
front Employers et al. by F. Edwin Froelich and Charles T. Carroll, Jr.;
for the Product Liability Advisory Council, Inc., et al. by Kenneth S. Gel-
ler, Charles Rothfeld, and Robin S. Conrad; and for the Washington Legal
Foundation by Daniel J. Popeo and R. Shawn Gunnarson.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Richard
M. Frank, Chief Assistant Attorney General, Mary E. Hackenbracht and
J. Matthew Rodriquez, Assistant Attorneys General, Dennis M. Eagan
and Michael W. Neville, Deputy Attorneys General, Maya B. Kara, Acting
Attorney General of the Northern Mariana Islands, and by the Attorneys
General for their respective States as follows: Bruce M. Botelho of Alaska,
Richard Blumenthal of Connecticut, Robert A. Butterworth of Florida,
Earl I. Anzai of Hawaii, James E. Ryan of Illinois, Richard P. Ieyoub of
Louisiana, Andrew Ketterer of Maine, Thomas F. Reilly of Massachusetts,
Mike Moore of Mississippi, Frankie Sue Del Papa of Nevada, John J.
Farmer, Jr., of New Jersey, Eliot Spitzer of New York, Michael F. Easley
of North Carolina, Betty D. Montgomery of Ohio, W. A. Drew Edmondson
of Oklahoma, Hardy Myers of Oregon, Sheldon Whitehouse of Rhode Is-
land, Charlie Condon of South Carolina, and Jan Graham of Utah; for
San Juan County, Washington, et al. by Randall K. Gaylord and Karen
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JUSTICE KENNEDY delivered the opinion of the Court.

The maritime oil transport industry presents ever-present,
all too real dangers of oil spills from tanker ships, spills
which could be catastrophes for the marine environment.
After the supertanker Torrey Canyon spilled its cargo of
120,000 tons of crude oil off the coast of Cornwall, England,
in 1967, both Congress and the State of Washington enacted
more stringent regulations for these tankers and provided
for more comprehensive remedies in the event of an oil spill.
The ensuing question of federal pre-emption of the State’s
laws was addressed by the Court in Ray v. Atlantic Rich-
field Co., 435 U. S. 151 (1978).

In 1989, the supertanker Exxon Valdez ran aground in
Prince William Sound, Alaska, and its cargo of more than 53
million gallons of crude oil caused the largest oil spill in
United States history. Again, both Congress and the State
of Washington responded. Congress enacted new statutory
provisions, and Washington adopted regulations governing
tanker operations and design. Today we must determine
whether these more recent state laws can stand despite the
comprehensive federal regulatory scheme governing oil
tankers. Relying on the same federal statute that con-
trolled the analysis in Ray, we hold that some of the State’s
regulations are pre-empted; as to the balance of the regula-
tions, we remand the case so their validity may be assessed
in light of the considerable federal interest at stake and in
conformity with the principles we now discuss.

E. Vedder; and for the Steamship Association of Southern California by
David E. R. Woolley and Thomas A. Russell.

Briefs of amici curiae were filed for the Government of Canada by Mar-
garet K. Pfeiffer; for the Pacific Coast Federation of Fishermen’s Associa-
tions et al. by Bryan P. Coluccio; for the Pacific Merchant Shipping Asso-
ciation by Sam D. Delich and James B. Nebel; for the Prince William
Sound Regional Citizens’ Advisory Council by Avrum M. Gross and Susan
A. Burke; and for the Puget Sound Steamship Operators Association et al.
by Richard W. Buchanan and Robert W. Nolting.
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The State of Washington embraces some of the Nation’s
most significant waters and coastal regions. Its Pacific
Ocean seacoast consists, in large part, of wave-exposed rocky
headlands separated by stretches of beach. Washington
borders as well on the Columbia River estuary, dividing
Washington from Oregon. Two other large estuaries, Grays
Harbor and Willapa Bay, are also within Washington’s wa-
ters. Of special significance in these cases is the inland sea
of Puget Sound, a 2,500 square mile body of water consisting
of inlets, bays, and channels. More than 200 islands are lo-
cated within the sound, and it sustains fisheries and plant
and animal life of immense value to the Nation and to the
world.

Passage from the Pacific Ocean to the quieter Puget Sound
is through the Strait of Juan de Fuca, a channel 12 miles
wide and 65 miles long which divides Washington from the
Canadian Province of British Columbia. The international
boundary is located midchannel. Access to Vancouver, Can-
ada’s largest port, is through the strait. Traffic inbound
from the Pacific Ocean, whether destined to ports in the
United States or Canada, is routed through Washington’s
waters; outbound traffic, whether from a port in Washington
or Vancouver, is directed through Canadian waters. The
pattern had its formal adoption in a 1979 agreement entered
into by the United States and Canada. Agreement for a Co-
operative Vessel Traffic Management System for the Juan de
Fuca Region, 32 U. S. T. 377, T. I. A. S. No. 9706.

In addition to holding some of our vital waters, Washing-
ton is the site of major installations for the Nation’s oil indus-
try and the destination or shipping point for huge volumes
of oil and its end products. Refineries and product termi-
nals are located adjacent to Puget Sound in ports including
Cherry Point, Ferndale, Tacoma, and Anacortes. Canadian
refineries are found near Vancouver on Burrard Inlet and
the lower Fraser River. Crude oil is transported by sea to
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Puget Sound. Most is extracted from Alaska’s North Slope
reserve and is shipped to Washington on United States flag
vessels. Foreign-flag vessels arriving from nations such
as Venezuela and Indonesia also call at Washington’s oil
installations.

The bulk of oil transported on water is found in tankers,
vessels which consist of a group of tanks contained in a ship-
shaped hull, propelled by an isolated machinery plant at the
stern. The Court described the increase in size and num-
bers of these ships close to three decades ago in Askew v.
American Waterways Operators, Inc., 411 U.S. 325, 335
(1973), noting that the average vessel size increased from
16,000 tons during World War II to 76,000 tons in 1966.
(The term “tons” refers to “deadweight tons,” a way of mea-
suring the cargo-carrying capacity of the vessels.) Between
1955 and 1968, the world tanker fleet grew from 2,500 vessels
to 4,300. Ibid. By December 1973, 366 tankers in the
world tanker fleet were in excess of 175,000 tons, see 1
M. Tusiani, The Petroleum Shipping Industry 79 (1996), and
by 1998 the number of vessels considered “tankers” in the
merchant fleets of the world numbered 6,739, see U. S. Dept.
of Transp., Maritime Administration, Merchant Fleets of the
World 1 (Oct. 1998).

The size of these vessels, the frequency of tanker opera-
tions, and the vast amount of oil transported by vessels with
but one or two layers of metal between the cargo and the
water present serious risks. Washington’s waters have
been subjected to oil spills and further threatened by near
misses. In December 1984, for example, the tanker ARCO
Anchorage grounded in Port Angeles Harbor and spilled
239,000 gallons of Alaskan crude oil. The most notorious oil
spill in recent times was in Prince William Sound, Alaska,
where the grounding of the Exxon Valdez released more
than 11 million gallons of crude oil and, like the Torrey Can-
yon spill before it, caused public officials intense concern
over the threat of a spill.
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Washington responded by enacting the state regulations
now in issue. The legislature created the Office of Marine
Safety, which it directed to establish standards for spill pre-
vention plans to provide “the best achievable protection
[BAP] from damages caused by the discharge of oil.” Wash.
Rev. Code §88.46.040(3) (1994). The Office of Marine Safety
then promulgated the tanker design, equipment, reporting,
and operating requirements now subject to attack by pe-
titioners. Wash. Admin. Code (WAC) §317-21-130 et seq.
(1999). A summary of the relevant regulations, as described
by the Court of Appeals, is set out in the Appendix, infra.

If a vessel fails to comply with the Washington rules,
possible sanctions include statutory penalties, restrictions of
the vessel’s operations in state waters, and a denial of entry
into state waters. Wash. Rev. Code §§88.46.070, 88.46.080,
88.46.090 (1994).

Petitioner International Association of Independent
Tanker Owners (Intertanko) is a trade association whose 305
members own or operate more than 2,000 tankers of both
United States and foreign registry. The organization repre-
sents approximately 80% of the world’s independently owned
tanker fleet; and an estimated 60% of the oil imported into
the United States is carried on Intertanko vessels. The
association brought this suit seeking declaratory and injunc-
tive relief against state and local officials responsible for
enforcing the BAP regulations. Groups interested in envi-
ronmental preservation intervened in defense of the laws.
Intertanko argued that Washington’s BAP standards in-
vaded areas long occupied by the Federal Government and
imposed unique requirements in an area where national uni-
formity was mandated. Intertanko further contended that
if local political subdivisions of every maritime nation were
to impose differing regulatory regimes on tanker operations,
the goal of national governments to develop effective in-
ternational environmental and safety standards would be
defeated.
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Although the United States declined to intervene when
the case was in the District Court, the governments of 13
ocean-going nations expressed concerns through a diplomatic
note directed to the United States. Intertanko lodged a
copy of the note with the District Court. The concerned
governments represented that “legislation by the State of
Washington on tanker personnel, equipment and operations
would cause inconsistency between the regulatory regime of
the US Government and that of an individual State of the
US. Differing regimes in different parts of the US would
create uncertainty and confusion. This would also set an
unwelcome precedent for other Federally administered coun-
tries.” Note Verbale from the Royal Danish Embassy to
the U. S. Dept. of State 1 (June 14, 1996).

The District Court rejected all of Intertanko’s arguments
and upheld the state regulations. International Assn. of
Independent Tanker Owmers (Intertanko) v. Lowry, 947
F. Supp. 1484 (WD Wash. 1996). The appeal followed, and
at that stage the United States intervened on Intertanko’s
behalf, contending that the District Court’s ruling failed to
give sufficient weight to the substantial foreign affairs inter-
ests of the Federal Government. The United States Court
of Appeals for the Ninth Circuit held that the State could
enforce its laws, save the one requiring the vessels to install
certain navigation and towing equipment. 148 F. 3d 1053
(1998). The Court of Appeals reasoned that this require-
ment, found in WAC §317-21-265, was “virtually identical
to” requirements declared pre-empted in Ray v. Atlantic
Richfield Co., 435 U. S. 151 (1978). 148 F. 3d, at 1066. Over
Judge Graber’s dissent, the Court of Appeals denied peti-
tions for rehearing en banc. 159 F. 3d 1220 (1998). Judge
Graber, although unwilling, without further analysis, to con-
clude that the panel reached the wrong result, argued that
the opinion was “incorrect in two exceptionally important
respects: (1) The opinion places too much weight on two
clauses in Title I of OPA 90 [The Oil Pollution Act of 1990]
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that limit OPA 90’s preemptive effect. (2) Portions of the
opinion that discuss the Coast Guard regulations are incon-
sistent with Ninth Circuit and Supreme Court precedent.”
Id., at 1221. We granted certiorari and now reverse. 527
U. S. 1063 (1999).

II

The State of Washington has enacted legislation in an area
where the federal interest has been manifest since the begin-
ning of our Republic and is now well established. The au-
thority of Congress to regulate interstate navigation, with-
out embarrassment from intervention of the separate States
and resulting difficulties with foreign nations, was cited in
the Federalist Papers as one of the reasons for adopting the
Constitution. E. g., The Federalist Nos. 44, 12, 64. In 1789,
the First Congress enacted a law by which vessels with a
federal certificate were entitled to “the benefits granted by
any law of the United States.” Act of Sept. 1, 1789, ch. 11,
§1, 1 Stat. 55. The importance of maritime trade and the
emergence of maritime transport by steamship resulted in
further federal licensing requirements enacted to promote
trade and to enhance the safety of crew members and passen-
gers. See Act of July 7, 1838, ch. 191, 5 Stat. 304; Act of
Mar. 3, 1843, ch. 94, 5 Stat. 626. In 1871, Congress enacted
a comprehensive scheme of regulation for steam powered
vessels, including provisions for licensing captains, chief
mates, engineers, and pilots. Act of Feb. 28, 1871, ch. 100,
16 Stat. 440.

The Court in Cooley v. Board of Wardens of Port of Phila-
delphia ex rel. Soc. for Relief of Distressed Pilots, 12 How.
299 (1852), stated that there would be instances in which
state regulation of maritime commerce is inappropriate even
absent the exercise of federal authority, although in the case
before it the Court found the challenged state regulations
were permitted in light of local needs and conditions.
Where Congress had acted, however, the Court had little
difficulty in finding state vessel requirements were pre-
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empted by federal laws which governed the certification of
vessels and standards of operation. Gibbons v. Ogden, 9
Wheat. 1 (1824), invalidated a New York law that attempted
to grant a monopoly to operate steamboats on the ground it
was inconsistent with the coasting license held by the vessel
owner challenging the exclusive franchise. And in Sinnot v.
Davenport, 22 How. 227 (1859), the Court decided that the
federal license held by the vessel contained “the only guards
and restraints, which Congress has seen fit to annex to the
privileges of ships and vessels engaged in the coasting
trade.” Id., at 241. The Court went on to explain that in
such a circumstance, state laws on the subject must yield:
“In every such case, the act of Congress or treaty is supreme;
and the law of the State, though enacted in the exercise of
powers not controverted, must yield to it.” Id., at 243.

Against this background, Congress has enacted a series of
statutes pertaining to maritime tanker transports and has
ratified international agreements on the subject. We begin
by referring to the principal statutes and international in-
struments discussed by the parties.

1. The Tank Vessel Act.

The Tank Vessel Act of 1936, 49 Stat. 1889, enacted specific
requirements for operation of covered vessels. The Act pro-
vided that “[iln order to secure effective provisions against
the hazards of life and property,” additional federal rules
could be adopted with respect to the “design and construc-
tion, alteration, or repair of such vessels,” “the operation of
such vessels,” and “the requirements of the manning of such
vessels and the duties and qualifications of the officers and
crews thereof.” The purpose of the Act was to establish “a
reasonable and uniform set of rules and regulations concern-
ing . . . vessels carrying the type of cargo deemed danger-
ous.” H. R. Rep. No. 2962, 74th Cong., 2d Sess., 2 (1936).
The Tank Vessel Act was the primary source for regulating
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tank vessels for the next 30 years, until the Torrey Canyon
grounding led Congress to take new action.

2. The Ports and Waterways Safety Act of 1972.

Responding to the Torrey Canyon spill, Congress enacted
the Ports and Waterways Safety Act of 1972 (PWSA). The
Act, as amended by the Port and Tanker Safety Act of 197§,
92 Stat. 1471, contains two somewhat overlapping titles, both
of which may, as the Ray Court explained, preclude enforce-
ment of state laws, though not by the same pre-emption anal-
ysis. Title I concerns vessel traffic “in any port or place
under the jurisdiction of the United States.” 110 Stat. 3934,
33 U. S. C. §1223(a)(1) (1994 ed., Supp. III). Under Title I,
the Coast Guard may enact measures for controlling vessel
traffic or for protecting navigation and the marine environ-
ment, but it is not required to do so. Ibid.

Title IT does require the Coast Guard to issue regulations,
regulations addressing the “design, construction, alteration,
repair, maintenance, operation, equipping, personnel qualifi-
cation, and manning of vessels . .. that may be necessary for
increased protection against hazards to life and property, for
navigation and vessel safety, and for enhanced protection of
the marine environment.” 46 U. S. C. §3703(a).

The critical provisions of the PWSA described above re-
main operative, but the Act has been amended, most signifi-
cantly by the Oil Pollution Act of 1990 (OPA), 104 Stat. 484.
OPA, enacted in response to the Exxon Valdez spill, requires
separate discussion.

3. The O1l Pollution Act of 1990.

The OPA contains nine titles, two having the most signifi-
cance for these cases. Title I is captioned “Oil Pollution Lia-
bility, and Compensation” and adds extensive new provisions
to the United States Code. See 104 Stat. 2375, 33 U. S. C.
§2701 et seq. (1994 ed. and Supp. III). Title I imposes lia-
bility (for both removal costs and damages) on parties re-
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sponsible for an oil spill. §2702. Other provisions provide
defenses to, and limitations on, this liability. 33 U.S.C.
§§2703, 2704. Of considerable importance to these cases are
OPA’s saving clauses, found in Title I of the Act, §2718, and
to be discussed below.

Title IV of OPA is entitled “Prevention and Removal.”
For the most part, it amends existing statutory provisions
or instructs the Secretary of Transportation (whose depart-
ments include the Coast Guard) to take action under previ-
ous grants of rulemaking authority. For example, Title IV
instructs the Coast Guard to require reporting of marine cas-
ualties resulting in a “significant harm to the environment.”
46 U. S. C. §6101(a)(5) (1994 ed. and Supp. V). Title IV fur-
ther requires the Secretary to issue regulations to define
those areas, including Puget Sound, on which single hulled
tankers shall be escorted by other vessels. 104 Stat. 523.
By incremental dates specified in the Act, all covered tanker
vessels must have a double hull. 46 U. S. C. §3703a.

4. Treaties and International Agreements.

The scheme of regulation includes a significant and intri-
cate complex of international treaties and maritime agree-
ments bearing upon the licensing and operation of vessels.
We are advised by the United States that the international
regime depends upon the principle of reciprocity. That is to
say, the certification of a vessel by the government of its
own flag nation warrants that the ship has complied with
international standards, and vessels with those certificates
may enter ports of the signatory nations. Brief for United
States 3.

Ilustrative of treaties and agreements to which the
United States is a party are the International Convention
for the Safety of Life at Sea, 1974, 32 U.S. T. 47, T. 1. A. S.
No. 9700, the International Convention for Prevention of Pol-
lution from Ships, 1973, S. Exec. Doc. C, 93-1, 12 1. L. M.
1319, as amended by 1978 Protocol, S. Exec. Doc. C, 96-1, 17
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I. L. M. 546, and the International Convention of Standards
of Training, Certification and Watchkeeping for Seafarers,
With Annex, 1978 (STCW), S. Exec. Doc. EE, 96-1, C. T. I. A.
No. 7624.

The United States argues that these treaties, as the su-
preme law of the land, have pre-emptive force over the state
regulations in question here. We need not reach that issue
at this stage of the case because the state regulations we
address in detail below are pre-empted by federal statute
and regulations. The existence of the treaties and agree-
ments on standards of shipping is of relevance, of course, for
these agreements give force to the longstanding rule that
the enactment of a uniform federal scheme displaces state
law, and the treaties indicate Congress will have demanded
national uniformity regarding maritime commerce. See
Ray, 435 U. S., at 166 (recognizing Congress anticipated “ar-
riving at international standards for building tank vessels”
and understanding “the Nation was to speak with one voice”
on these matters). In later proceedings, if it is deemed nec-
essary for full disposition of the case, it should be open to
the parties to argue whether the specific international agree-
ments and treaties are of binding, pre-emptive force. We do
not reach those questions, for it may be that pre-emption
principles applicable to the basic federal statutory structure
will suffice, upon remand, for a complete determination.

II1

In Ray v. Atlantic Richfield, supra, the Court was asked
to review, in light of an established federal and international
regulatory scheme, comprehensive tanker regulations im-
posed by the State of Washington. The Court held that the
PWSA and Coast Guard regulations promulgated under that
Act pre-empted a state pilotage requirement, Washington’s
limitation on tanker size, and tanker design and construc-
tion rules.
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In these cases, petitioners relied on Ray to argue that
Washington’s more recent state regulations were pre-
empted as well. The Court of Appeals, however, concluded
that Ray retained little validity in light of subsequent action
by Congress. We disagree. The Ray Court’s interpreta-
tion of the PWSA is correct and controlling. Its basic ana-
lytic structure explains why federal pre-emption analysis ap-
plies to the challenged regulations and allows scope and due
recognition for the traditional authority of the States and
localities to regulate some matters of local concern.

At the outset, it is necessary to explain that the essential
framework of Ray, and of the PWSA which it interpreted,
are of continuing force, neither having been superseded by
subsequent authority relevant to these cases. In narrowing
the pre-emptive effect given the PWSA in Ray, the Court of
Appeals relied upon OPA’s saving clauses, finding in their
language a return of authority to the States. Title I of OPA
contains two saving clauses, stating:

“(a) Preservation of State authorities . . .

“Nothing in this Act or the Act of March 3, 1851
shall—

“(1) affect, or be construed or interpreted as pre-
empting, the authority of any State or political sub-
division thereof from imposing any additional liability
or requirements with respect to—

“(A) the discharge of oil or other pollution by oil
within such State . . ..

“(c) Additional requirements and liabilities; penalties

“Nothing in this Act, the Act of March 3, 1851 (46
U. S. C. 183 et seq.), or section 9509 of [the Internal Rev-
enue Code of 1986 (26 U. S. C. 9509)], shall in any way
affect, or be construed to affect, the authority of the
United States or any State or political subdivision
thereof—
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“(1) to impose additional liability or additional
requirements

“relating to the discharge, or substantial threat of a
discharge, of oil.” 33 U. S. C. §2718.

The Court of Appeals placed more weight on the saving
clauses than those provisions can bear, either from a textual
standpoint or from a consideration of the whole federal regu-
latory scheme of which OPA is but a part.

The saving clauses are found in Title I of OPA, captioned
Oil Pollution Liability and Compensation and creating a lia-
bility scheme for oil pollution. In contrast to the Washing-
ton rules at issue here, Title I does not regulate vessel opera-
tion, design, or manning. Placement of the saving clauses
in Title I of OPA suggests that Congress intended to pre-
serve state laws of a scope similar to the matters contained
in Title I of OPA, not all state laws similar to the matters
covered by the whole of OPA or to the whole subject of mari-
time oil transport. The evident purpose of the saving
clauses is to preserve state laws which, rather than imposing
substantive regulation of a vessel’s primary conduct, estab-
lish liability rules and financial requirements relating to oil
spills. See Gutierrez v. Ada, 528 U. S. 250, 255 (2000) (words
of a statute should be interpreted consistent with their
neighbors to avoid giving unintended breadth to an Act of
Congress).

Our conclusion is fortified by Congress’ decision to limit
the saving clauses by the same key words it used in declaring
the scope of Title I of OPA. Title I of OPA permits recovery
of damages involving vessels “from which oil is discharged,
or which pos[e] the substantial threat of a discharge of oil.”
33 U.S. C. §2702(a). The saving clauses, in parallel manner,
permit States to impose liability or requirements “relating
to the discharge, or substantial threat of a discharge, of oil.”
§2718(c). In its titles following Title I, OPA addresses mat-
ters including licensing and certificates of registry, 104 Stat.
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509; duties of senior licensed officers to relieve the master,
1d., at 511; manning standards for foreign vessels, id., at 513;
reporting of marine casualties, 1bid.; minimum standards for
plating thickness, id., at 515; tank vessel manning require-
ments, id., at 517; and tank vessel construction standards,
1d., at 517-518, among other extensive regulations. If Con-
gress had intended to disrupt national uniformity in all of
these matters, it would not have done so by placement of the
saving clauses in Title L.

The saving clauses are further limited in effect to “this
Act, the Act of March 3, 1851 . . ., or section 9509 of [the
Internal Revenue Codel.” §§2718(a) and (c). These ex-
plicit qualifiers are inconsistent with interpreting the saving
clauses to alter the pre-emptive effect of the PWSA or regu-
lations promulgated thereunder. The text of the statute in-
dicates no intent to allow States to impose wide-ranging reg-
ulation of the at-sea operation of tankers. The clauses may
preserve a State’s ability to enact laws of a scope similar to
Title I, but do not extend to subjects addressed in the other
titles of the Act or other acts.

Limiting the saving clauses as we have determined re-
spects the established federal-state balance in matters of
maritime commerce between the subjects as to which the
States retain concurrent powers and those over which the
federal authority displaces state control. We have upheld
state laws imposing liability for pollution caused by oil spills.
See Askew v. American Waterways Operators, Inc., 411
U.S., at 325. Our view of OPA’s saving clauses preserves
this important role for the States, which is unchallenged
here. We think it quite unlikely that Congress would use a
means so indirect as the saving clauses in Title I of OPA to
upset the settled division of authority by allowing States to
impose additional unique substantive regulation on the at-
sea conduct of vessels. We decline to give broad effect to
saving clauses where doing so would upset the careful regu-
latory scheme established by federal law. See, e. g., Morales
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v. Trans World Airlines, Inc., 504 U.S. 374, 385 (1992);
American Telephone & Telegraph Co. v. Central Office Tele-
phone, Inc., 524 U. S. 214, 227-228 (1998).

From the text of OPA and the long-established under-
standing of the appropriate balance between federal and
state regulation of maritime commerce, we hold that the
pre-emptive effect of the PWSA and regulations promul-
gated under it are not affected by OPA. We doubt Congress
will be surprised by our conclusion, for the Conference
Report on OPA shared our view that the statute “does not
disturb the Supreme Court’s decision in Ray v. Atlantic
Richfield Co., 435 U.S. 151 (1978).” H. R. Conf. Rep.
No. 101-653, p. 122 (1990). The holding in Ray also survives
the enactment of OPA undiminished, and we turn to a de-
tailed discussion of that case.

As we mentioned above, the Ray Court confronted a claim
by the operator of a Puget Sound refinery that federal law
precluded Washington from enforcing laws imposing certain
substantive requirements on tankers. The Ray Court pref-
aced its analysis of the state regulations with the following
observation:

“The Court’s prior cases indicate that when a State’s
exercise of its police power is challenged under the Su-
premacy Clause, ‘we start with the assumption that the
historic police powers of the States were not to be su-
perseded by the Federal Act unless that was the clear
and manifest purpose of Congress.” Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230 (1947).” 435 U.S,,
at 157.

The fragmentary quote from Rice v. Santa Fe Elevator
Corp., 331 U. S. 218 (1947), does not support the scope given
to it by the Court of Appeals or by respondents.

Ray quoted but a fragment of a much longer paragraph
found in Rice. The quoted fragment is followed by exten-
sive and careful qualifications to show the different ap-
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proaches taken by the Court in various contexts. We need
not discuss that careful explanation in detail, however. To
explain the full intent of the Rice quotation, it suffices to
quote in full the sentence in question and two sentences pre-
ceding it. The Rice opinion stated: “The question in each
case is what the purpose of Congress was. Congress legis-
lated here in a field which the States have traditionally occu-
pied. So we start with the assumption that the historic po-
lice powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose
of Congress.” 331 U.S., at 230 (citations omitted).

The qualification given by the word “so” and by the pre-
ceding sentences in Rice are of considerable consequence.
As Rice indicates, an “assumption” of nonpre-emption is not
triggered when the State regulates in an area where there
has been a history of significant federal presence. See also
Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977) (“as-
sumption” is triggered where “the field which Congress is
said to have pre-empted has been traditionally occupied by
the States”); Medtronic, Inc. v. Lohr, 518 U. S. 470, 485 (1996)
(citing Rice in case involving medical negligence, a subject
historically regulated by the States). In Ray, and in the
case before us, Congress has legislated in the field from the
earliest days of the Republic, creating an extensive federal
statutory and regulatory scheme.

The state laws now in question bear upon national and
international maritime commerce, and in this area there is
no beginning assumption that concurrent regulation by the
State is a valid exercise of its police powers. Rather, we
must ask whether the local laws in question are consistent
with the federal statutory structure, which has as one of its
objectives a uniformity of regulation for maritime commerce.
No artificial presumption aids us in determining the scope of
appropriate local regulation under the PWSA, which, as we
discuss below, does preserve, in Title I of that Act, the his-
toric role of the States to regulate local ports and waters
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under appropriate circumstances. At the same time, as we
also discuss below, uniform, national rules regarding general
tanker design, operation, and seaworthiness have been man-
dated by Title IT of the PWSA.

The Ray Court confirmed the important proposition that
the subject and scope of Title I of the PWSA allows a State
to regulate its ports and waterways, so long as the regula-
tion is based on “the peculiarities of local waters that call for
special precautionary measures.” 435 U.S,, at 171. Title I
allows state rules directed to local circumstances and prob-
lems, such as water depth and narrowness, idiosynecratic to
a particular port or waterway. Ibid. There is no pre-
emption by operation of Title I itself if the state regulation
is so directed and if the Coast Guard has not adopted regula-
tions on the subject or determined that regulation is unnec-
essary or inappropriate. This principle is consistent with
recognition of an important role for States and localities in
the regulation of the Nation’s waterways and ports. FE.g.,
Cooley, 12 How., at 319 (recognizing state authority to adopt
plans “applicable to the local peculiarities of the ports within
their limits”). It is fundamental in our federal structure
that States have vast residual powers. Those powers, un-
less constrained or displaced by the existence of federal au-
thority or by proper federal enactments, are often exercised
in concurrence with those of the National Government. Mc-
Culloch v. Maryland, 4 Wheat. 316 (1819).

As Ray itself made apparent, the States may enforce rules
governed by Title I of the PWSA unless they run counter to
an exercise of federal authority. The analysis under Title I
of the PWSA, then, is one of conflict pre-emption, which
occurs “when compliance with both state and federal law
is impossible, or when the state law ‘stands as an obstacle
to the accomplishment and execution of the full purposes
and objective of Congress.”” California v. ARC America
Corp., 490 U.S. 93, 100-101 (1989) (citations omitted). In
this context, Coast Guard regulations are to be given pre-
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emptive effect over conflicting state laws. City of New York
v. FCC, 486 U. S. 57, 63-64 (1988) (“ ‘[A] federal agency acting
within the scope of its congressionally delegated authority
may pre-empt state regulation’ and hence render unenforce-
able state or local laws that are otherwise not inconsistent
with federal law”). Ray defined the relevant inquiry for
Title I pre-emption as whether the Coast Guard has promul-
gated its own requirement on the subject or has decided that
no such requirement should be imposed at all. 435 U. S., at
171-172; see also id., at 178 (“‘[W]here failure of . . . federal
officials affirmatively to exercise their full authority takes on
the character of a ruling that no such regulation is appro-
priate or approved pursuant to the policy of the statute,’
States are not permitted to use their police power to enact
such a regulation. Bethlehem Steel Co. v. New York State
Labor Relations Board, 330 U.S. 767, 774 (1947)”). Ray
also recognized that, even in the context of a regulation re-
lated to local waters, a federal official with an overview of
all possible ramifications of a particular requirement might
be in the best position to balance all the competing interests.
Id., at 177.

While Ray explained that Congress, in Title I of the
PWSA, preserved state authority to regulate the peculiari-
ties of local waters if there was no conflict with federal regu-
latory determinations, the Court further held that Congress,
in Title IT of the PWSA, mandated federal rules on the sub-
jects or matters there specified, demanding uniformity. Id.,
at 168 (“Title II leaves no room for the States to impose
different or stricter design requirements than those which
Congress has enacted with the hope of having them interna-
tionally adopted or has accepted as the result of international
accord. A state law in this area . .. would frustrate the
congressional desire of achieving uniform, international
standards”). Title II requires the Coast Guard to impose
national regulations governing the general seaworthiness of
tankers and their crews. Id., at 160. Under Ray’s inter-
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pretation of the Title II PWSA provision now found at 46
U. S. C. §3703(a), only the Federal Government may regulate
the “design, construction, alteration, repair, maintenance, op-
eration, equipping, personnel qualification, and manning” of
tanker vessels.

In Ray, this principle was applied to hold that Washing-
ton’s tanker design and construction rules were pre-empted.
Those requirements failed because they were within a field
reserved for federal regulation under 46 U. S. C. §391a (1982
ed.), the predecessor to §3703(a). We reaffirm Ray’s holding
on this point. Contrary to the suggestion of the Court of
Appeals, the field of pre-emption established by §3703(a)
cannot be limited to tanker “design” and “construction,”
terms which cannot be read in isolation from the other sub-
jects found in that section. Title IT of the PWSA covers
“design, construction, alteration, repair, maintenance, opera-
tion, equipping, personnel qualification, and manning” of
tanker vessels. Ibid. Congress has left no room for state
regulation of these matters. See Fidelity Fed. Sav. & Loan
Assn. v. De la Cuesta, 4568 U. S. 141 (1982) (explaining field
pre-emption). As the Ray Court stated: “[T]he Supremacy
Clause dictates that the federal judgment that a vessel is
safe to navigate United States waters prevail over the con-
trary state judgment. Enforcement of the state require-
ments would at least frustrate what seems to us to be the
evident congressional intention to establish a uniform federal
regime controlling the design of oil tankers.” 435 U. S, at
165.

The existence of some overlapping coverage between the
two titles of the PWSA may make it difficult to determine
whether a pre-emption question is controlled by conflict pre-
emption principles, applicable generally to Title I, or by field
pre-emption rules, applicable generally to Title II. The Ray
Court acknowledged the difficulty, but declined to resolve
every question by the greater pre-emptive force of Title II.
We follow the same approach, and conflict pre-emption under
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Title I will be applicable in some, although not all, cases.
We recognize that the terms used in §3703(a) are quite
broad. In defining their scope, and the scope of the result-
ing field pre-emption, it will be useful to consider the type
of regulations the Secretary has actually promulgated under
the section, as well as the section’s list of specific types of
regulation that must be included. Useful inquiries include
whether the rule is justified by conditions unique to a partic-
ular port or waterway. See id., at 175 (a Title I regulation
is one “based on water depth in Puget Sound or on other
local peculiarities”). Furthermore, a regulation within the
State’s residual powers will often be of limited extraterrito-
rial effect, not requiring the tanker to modify its primary
conduct outside the specific body of water purported to jus-
tify the local rule. Limited extraterritorial effect explains
why Ray upheld a state rule requiring a tug escort for cer-
tain vessels, id., at 171, and why state rules requiring a reg-
istered vessel (i. e., one involved in foreign trade) to take on
a local pilot have historically been allowed, id., at 159-160.
Local rules not pre-empted under Title II of the PWSA pose
a minimal risk of innocent noncompliance, do not affect ves-
sel operations outside the jurisdiction, do not require adjust-
ment of systemic aspects of the vessel, and do not impose a
substantial burden on the vessel’s operation within the local
jurisdiction itself.
Iv

The field pre-emption rule surrounding Title II and
§3703(a) and the superseding effect of additional federal
statutes are illustrated by the pre-emption of four of Wash-
ington’s tanker regulations. We address these because the
attempted reach of the state rules is well demonstrated by
the briefs and record before us; other parts of the state regu-
latory scheme can be addressed on remand.

First, Washington imposes a series of training require-
ments on a tanker’s crew. WAC §317-21-230; see also Ap-
pendix, infra, at 118. A covered vessel is required to certify
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that its crew has “complete[d] a comprehensive training pro-
gram approved by the [State].” The State requires the ves-
sel’'s master to “be trained in shipboard management” and
licensed deck officers to be trained in bridge resource man-
agement, automated radar plotting aids, shiphandling, crude
oil washing, inert gas systems, cargo handling, oil spill pre-
vention and response, and shipboard fire fighting. The state
law mandates a series of “weekly,” “monthly,” and “quar-
terly” drills.

This state requirement under WAC §317-21-230 does not
address matters unique to the waters of Puget Sound. On
the contrary, it imposes requirements that control the
staffing, operation, and manning of a tanker outside of Wash-
ington’s waters. The training and drill requirements per-
tain to “operation” and “personnel qualifications” and so are
pre-empted by 46 U.S.C. §3703(a). Our conclusion that
training is a field reserved to the Federal Government re-
ceives further confirmation from the circumstance that the
STCW Convention addresses “training” and “qualification”
requirements of the crew, Art. VI, and that the United
States has enacted crew training requirements. FE.g., 46
CFR pts. 10, 12, 13, 15 (1999).

The second Washington rule we find pre-empted is WAC
§317-21-250; see also Appendix, infra, at 119. Washington
imposes English language proficiency requirements on a
tanker’s crew. This requirement will dictate how a tanker
operator staffs the vessel even from the outset of the voyage,
when the vessel may be thousands of miles from Puget
Sound. It is not limited to governing local traffic or local
peculiarities. The State’s attempted rule is a “personnel
qualification” pre-empted by §3703(a) of Title II. In
addition, there is another federal statute, 33 U.S.C.
§1228(a)(7), on the subject. It provides: “[N]o vessel . . .
shall operate in the navigable waters of the United
States . . ., if such vessel . . . while underway, does not have
at least one licensed deck officer on the navigation bridge
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who is capable of clearly understanding English.” The stat-
ute may not be supplemented by laws enacted by the States
without compromising the uniformity the federal rule itself
achieves.

The third Washington rule we find invalid under field pre-
emption is a navigation watch requirement in WAC § 317-21-
200; see also Appendix, infra, at 118. Washington has dif-
ferent rules for navigation watch, depending on whether
the tanker is operating in restricted visibility or not. We
mention the restricted visibility rule below, but now evaluate
the requirement which applies in general terms and reads:
“[TThe navigation watch shall consist of at least two licensed
deck officers, a helmsman, and a lookout.” The general
watch requirement is not tied to the peculiarities of Puget
Sound; it applies throughout Washington’s waters and at all
times. It is a general operating requirement and is pre-
empted as an attempt to regulate a tanker’s “operation” and
“manning” under 46 U. S. C. §3703(a).

We have illustrated field pre-emption under §3703(a) by
discussing three of Washington’s rules which, under the cur-
rent state of the record, we can determine cannot be en-
forced due to the assertion of federal authority found in that
section. The parties discuss other federal statutory pro-
visions and international agreements which also govern
specific aspects of international maritime commerce. In ap-
propriate circumstances, these also may have pre-emptive
effect.

For example, the record before us reveals that a fourth
state rule cannot stand in light of other sources of federal
regulation of the same subject. Washington requires ves-
sels that ultimately reach its waters to report certain marine
casualties. WAC §317-21-130; see also Appendix, i fra, at
117-118. The requirement applies to incidents (defined as
a “collision,” “allision,” “near-miss incident,” “marine cas-
ualty” of listed kinds, “accidental or intentional grounding,”
“failure of the propulsion or primary steering systems,”
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“failure of a component or control system,” “fire, flood, or
other incident that affects the vessel’s seaworthiness,” and
“spills of 0il”), regardless of where in the world they might
have occurred. A vessel operator is required by the state
regulation to make a detailed report to the State on each
incident, listing the date, location, and weather conditions.
The report must also list the government agencies to whom
the event was reported and must contain a “brief analysis of
any known causes” and a “description of measures taken to
prevent a reoccurrence.” WAC §317-21-130.

The State contends that its requirement is not pre-empted
because it is similar to federal requirements. This is an in-
correct statement of the law. It is not always a sufficient
answer to a claim of pre-emption to say that state rules sup-
plement, or even mirror, federal requirements. The Court
observed this principle when Commerce Clause doctrine was
beginning to take shape, holding in Sinnot v. Davenport, 22
How. 227 (1859), that Alabama could not require vessel own-
ers to provide certain information as a condition of operating
in state waters even though federal law also required the
owner of the vessel “to furnish, under oath, . . . all the infor-
mation required by this State law.” Id., at 242. The appro-
priate inquiry still remains whether the purposes and objec-
tives of the federal statutes, including the intent to establish
a workable, uniform system, are consistent with concurrent
state regulation. On this point, Justice Holmes’ later obser-
vation is relevant: “When Congress has taken the particular
subject-matter in hand coincidence is as ineffective as opposi-
tion, and a state law is not to be declared a help because it
attempts to go farther than Congress has seen fit to go.”
Charleston & Western Carolina R. Co. v. Varnville Furni-
ture Co., 237 U. S. 597, 604 (1915).

We hold that Congress intended that the Coast Guard reg-
ulations be the sole source of a vessel’s reporting obligations
with respect to the matters covered by the challenged state
statute. Under 46 U.S.C. §6101, the Coast Guard “shall
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prescribe regulations on the marine casualties to be reported
and the manner of reporting,” and the statute lists the kinds
of casualties that the regulations must cover. See also
§3717(a)(4) (requiring the Secretary of Transportation to
“establish a marine safety information system”). Congress
did not intend its reporting obligations to be cumulative to
those enacted by each political subdivision whose jurisdiction
a vessel enters. The State’s reporting requirement is a sig-
nificant burden in terms of cost and the risk of innocent non-
compliance. The Roanoke, 189 U.S. 185, 195 (1903) (the
master of a vessel is in a position “such that it is almost
impossible for him to acquaint himself with the laws of each
individual State he may visit”). Furthermore, it affects a
vessel operator’s out-of-state obligations and conduct, where
a State’s jurisdiction and authority are most in doubt. The
state reporting requirement under WAC §317-21-130 is
pre-empted.
v

As to conflict pre-emption under Title I, Washington ar-
gues that certain of its regulations, such as its watch require-
ment in times of restricted visibility, are of limited extrater-
ritorial effect and necessary to address the peculiarities of
Puget Sound. On remand, the Court of Appeals or District
Court should consider whether the remaining regulations
are pre-empted under Title I conflict pre-emption or Title II
field pre-emption, or are otherwise pre-empted by these
titles or under any other federal law or international agree-
ment raised as possible sources of pre-emption.

We have determined that Washington’s regulations re-
garding general navigation watch procedures, English lan-
guage skills, training, and casualty reporting are pre-
empted. Petitioners make substantial arguments that the
remaining regulations are pre-empted as well. It is prefera-
ble that the remaining claims be considered by the Court of
Appeals or by the District Court within the framework we
have discussed. The United States did not participate in
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these cases until appeal. Resolution of these cases would
benefit from the development of a full record by all inter-
ested parties.

We infer from the record that Washington is not now en-
forcing its regulations. If, pending adjudication of these
cases on remand, a threat of enforcement emerges, the Court
of Appeals or the District Court would weigh any application
for stay under the appropriate legal standards in light of
the principles we have discussed and with recognition of the
national interests at stake.

When one contemplates the weight and immense mass of
oil ever in transit by tankers, the oil’s proximity to coastal
life, and its destructive power even if a spill occurs far upon
the open sea, international, federal, and state regulation may
be insufficient protection. Sufficiency, however, is not the
question before us. The issue is not adequate regulation but
political responsibility; and it is, in large measure, for Con-
gress and the Coast Guard to confront whether their regula-
tory scheme, which demands a high degree of uniformity, is
adequate. States, as well as environmental groups and local
port authorities, will participate in the process. See 46
U. S. C. §3703(a) (requiring the Coast Guard to consider the
views of “officials of State and local governments,” “rep-
resentative of port and harbor authorities,” and “repre-
sentatives of environmental groups” in arriving at national
standards).

The judgment of the Court of Appeals is reversed, and
these cases are remanded for further proceedings consistent
with this opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT

“l. Event Reporting—WAC 317-21-130. Requires opera-
tors to report all events such as collisions, allisions and
near-miss incidents for the five years preceding filing of a
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prevention plan, and all events that occur thereafter for
tankers that operate in Puget Sound.

“2. Operating Procedures—Watch Practices—[WAC 317-
21-200]. Requires tankers to employ specific watch and
lookout practices while navigating and when at anchor, and
requires a bridge resource management system that is the
‘standard practice throughout the owner’s or operator’s
fleet,” and which organizes responsibilities and coordinates
communication between members of the bridge.

“3. Operating Procedures—Navigation—WAC 317-21-
205. Requires tankers in navigation in state waters to re-
cord positions every fifteen minutes, to write a comprehen-
sive voyage plan before entering state waters, and to make
frequent compass checks while under way.

“4. Operating Procedures—Engineering—WAC 317-21-
210. Requires tankers in state waters to follow specified
engineering and monitoring practices.

“5. Operating Procedures—Prearrival Tests and Inspec-
tions—WAC 317-21-215. Requires tankers to undergo a
number of tests and inspections of engineering, navigation
and propulsion systems twelve hours or less before entering
or getting underway in state waters.

“6. Operating Procedures—Emergency Procedures—
WAC 317-21-220. Requires tanker masters to post written
crew assignments and procedures for a number of ship-
board emergencies.

“7. Operating Procedures—Events—WAC 317-21-225.
Requires that when an event transpires in state waters, such
as a collision, allision or near-miss incident, the operator is
prohibited from erasing, discarding or altering the position
plotting records and the comprehensive written voyage plan.

“8. Personnel Policies—Training—WAC 317-21-230. Re-
quires operators to provide a comprehensive training pro-
gram for personnel that goes beyond that necessary to obtain
a license or merchant marine document, and which includes
instructions on a number of specific procedures.
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“9. Personnel Policies—Illicit Drugs and Alcohol Use—
WAC 317-21-235. Requires drug and alcohol testing and
reporting.

“10. Personnel Policies—Personnel Evaluation—WAC
317-21-240. Requires operators to monitor the fitness for
duty of crew members, and requires operators to at least
annually provide a job performance and safety evaluation for
all ecrew members on vessels covered by a prevention plan
who serve for more than six months in a year.

“11. Personnel Policies—Work Hours—WAC 317-21-245.
Sets limitations on the number of hours crew members may
work.

“12. Personnel Policies—Language—WAC 317-21-250.
Requires all licensed deck officers and the vessel master to
be proficient in English and to speak a language understood
by subordinate officers and unlicensed crew. Also requires
all written instruction to be printed in a language under-
stood by the licensed officers and unlicensed crew.

“13. Personnel Policies—Record Keeping—WAC 317-21-
255. Requires operators to maintain training records for
crew members assigned to vessels covered by a prevention
plan.

“14. Management—WAC 317-21-260. Requires opera-
tors to implement management practices that demonstrate
active monitoring of vessel operations and maintenance, per-
sonnel training, development, and fitness, and technological
improvements in navigation.

“15. Technology—WAC 317-21-265. Requires tankers to
be equipped with global positioning system receivers, two
separate radar systems, and an emergency towing system.

“16. Advance Notice of Entry and Safety Reports—WAC
317-21-540. Requires at least twenty-four hours notice
prior to entry of a tanker into state waters, and requires
that the notice report any conditions that pose a hazard to
the vessel or the marine environment.” 148 F. 3d, at 1057-
1058 (footnote omitted).
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FOOD AND DRUG ADMINISTRATION ET AL. v. BROWN
& WILLIAMSON TOBACCO CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 98-1152. Argued December 1, 1999—Decided March 21, 2000

The Food, Drug, and Cosmetic Act (FDCA or Act), 21 U. S. C. §301 et seq.,
grants the Food and Drug Administration (FDA), as the designee of the
Secretary of Health and Human Services (HHS), the authority to regu-
late, among other items, “drugs” and “devices,” §§321(g)-(h), 393. In
1996, the FDA asserted jurisdiction to regulate tobacco products, con-
cluding that, under the FDCA, nicotine is a “drug” and cigarettes and
smokeless tobacco are “devices” that deliver nicotine to the body. Pur-
suant to this authority, the FDA promulgated regulations governing
tobacco products’ promotion, labeling, and accessibility to children and
adolescents. The FDA found that tobacco use is the Nation’s leading
cause of premature death, resulting in more than 400,000 deaths annu-
ally, and that most adult smokers begin when they are minors. The
regulations therefore aim to reduce tobacco use by minors so as to sub-
stantially reduce the prevalence of addiction in future generations, and
thus the incidence of tobacco-related death and disease. Respondents,
a group of tobacco manufacturers, retailers, and advertisers, filed this
suit challenging the FDA’s regulations. They moved for summary
judgment on the ground, inter alia, that the FDA lacked jurisdiction
to regulate tobacco products as customarily marketed, that is, without
manufacturer claims of therapeutic benefit. The District Court upheld
the FDA’s authority, but the Fourth Circuit reversed, holding that Con-
gress has not granted the FDA jurisdiction to regulate tobacco prod-
ucts. The court concluded that construing the FDCA to include to-
bacco products would lead to several internal inconsistencies in the Act.
It also found that evidence external to the FDCA—that the FDA con-
sistently stated before 1995 that it lacked jurisdiction over tobacco, that
Congress has enacted several tobacco-specific statutes fully cognizant of
the FDA’s position, and that Congress has considered and rejected many
bills that would have given the agency such authority—confirms this
conclusion.

Held: Reading the FDCA as a whole, as well as in conjunction with Con-
gress’ subsequent tobacco-specific legislation, it is plain that Congress
has not given the FDA the authority to regulate tobacco products as
customarily marketed. Pp. 131-161.
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(a) Because this case involves an agency’s construction of a statute it
administers, the Court’s analysis is governed by Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837, under which
a reviewing court must first ask whether Congress has directly spoken
to the precise question at issue, id., at 842. If so, the court must give
effect to Congress’ unambiguously expressed intent. FE.g., id., at 843.
If not, the court must defer to the agency’s construction of the statute
so long as it is permissible. See, e. g., INS v. Aguirre-Aguirre, 526 U. S.
415, 424. In determining whether Congress has specifically addressed
the question at issue, the court should not confine itself to examining a
particular statutory provision in isolation. Rather, it must place the
provision in context, interpreting the statute to create a symmetrical
and coherent regulatory scheme. Gustafson v. Alloyd Co., 513 U. S.
561, 569. In addition, the meaning of one statute may be affected by
other Acts, particularly where Congress has spoken subsequently and
more specifically to the topic at hand. See, e. g., United States v. Estate
of Romani, 523 U. S. 517, 530-531. Finally, the court must be guided
to a degree by common sense as to the manner in which Congress
is likely to delegate a policy decision of such economic and political
magnitude to an administrative agency. Cf. MCI Telecommunica-
tions Corp. v. American Telephone & Telegraph Co., 512 U. S. 218, 231.
Pp. 131-133.

(b) Considering the FDCA as a whole, it is clear that Congress in-
tended to exclude tobacco products from the FDA’s jurisdiction. A fun-
damental precept of the FDCA is that any product regulated by the
FDA that remains on the market must be safe and effective for its in-
tended use. See, e.g., $§393(b)(2). That is, the potential for inflicting
death or physical injury must be offset by the possibility of therapeutic
benefit. United States v. Rutherford, 442 U. S. 544, 556. In its rule-
making proceeding, the FDA quite exhaustively documented that to-
bacco products are unsafe, dangerous, and cause great pain and suffer-
ing from illness. These findings logically imply that, if tobacco products
were “devices” under the FDCA, the FDA would be required to remove
them from the market under the FDCA’s misbranding, see, e. g., §331(a),
and device classification, see, e. g., §360e(d)(2)(A), provisions. In fact,
based on such provisions, the FDA itself has previously asserted that if
tobacco products were within its jurisdiction, they would have to be
removed from the market because it would be impossible to prove they
were safe for their intended use. Congress, however, has foreclosed a
ban of such products, choosing instead to create a distinct regulatory
scheme focusing on the labeling and advertising of cigarettes and smoke-
less tobacco. Its express policy is to protect commerce and the national
economy while informing consumers about any adverse health effects.
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See 15 U. S. C. §1331. Thus, an FDA ban would plainly contradict con-
gressional intent. Apparently recognizing this dilemma, the FDA has
concluded that tobacco products are actually “safe” under the FDCA
because banning them would cause a greater harm to public health than
leaving them on the market. But this safety determination—focusing
on the relative harms caused by alternative remedial measures—is not
a substitute for those required by the FDCA. Various provisions in
the Act require the agency to determine that, at least for some consum-
ers, the product’s therapeutic benefits outweigh the risks of illness or
serious injury. This the FDA cannot do, because tobacco products are
unsafe for obtaining any therapeutic benefit. The inescapable conclu-
sion is that there is no room for tobacco products within the FDCA’s
regulatory scheme. If they cannot be used safely for any therapeu-
tic purpose, and yet they cannot be banned, they simply do not fit.
Pp. 133-143.

(c) The history of tobacco-specific legislation also demonstrates that
Congress has spoken directly to the FDA’s authority to regulate tobacco
products. Since 1965, Congress has enacted six separate statutes ad-
dressing the problem of tobacco use and human health. Those statutes,
among other things, require that health warnings appear on all packag-
ing and in all print and outdoor advertisements, see 15 U. S. C. §§ 1331,
1333, 4402; prohibit the advertisement of tobacco products through any
electronic communication medium regulated by the Federal Communica-
tions Commission, see §§1335, 4402(f); require the Secretary of HHS
to report every three years to Congress on research findings concern-
ing tobacco’s addictive property, 42 U.S. C. §290aa—2(b)(2); and make
States’ receipt of certain federal block grants contingent on their prohib-
iting any tobacco product manufacturer, retailer, or distributor from
selling or distributing any such product to individuals under age 18,
§300x-26(a)(1). This tobacco-specific legislation has created a specific
regulatory scheme for addressing the problem of tobacco and health.
And it was adopted against the backdrop of the FDA consistently and
resolutely stating that it was without authority under the FDCA to
regulate tobacco products as customarily marketed. In fact, Congress
several times considered and rejected bills that would have given the
FDA such authority. Indeed, Congress’ actions in this area have evi-
denced a clear intent to preclude a meaningful policymaking role for any
administrative agency. Further, Congress’ tobacco legislation prohibits
any additional regulation of tobacco product labeling with respect to
tobacco’s health consequences, a central aspect of regulation under the
FDCA. Under these circumstances, it is evident that Congress has rat-
ified the FDA’s previous, long-held position that it lacks jurisdiction to
regulate tobacco products as customarily marketed. Congress has
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created a distinct scheme for addressing the subject, and that scheme
excludes any role for FDA regulation. Pp. 143-159.

(d) Finally, the Court’s inquiry is shaped, at least in some measure,
by the nature of the question presented. Chevron deference is prem-
ised on the theory that a statute’s ambiguity constitutes an implicit dele-
gation from Congress to the agency to fill in the statutory gaps. See
467 U. S., at 844. 1In extraordinary cases, however, there may be reason
to hesitate before concluding that Congress has intended such an im-
plicit delegation. This is hardly an ordinary case. Contrary to the
agency’s position from its inception until 1995, the FDA has now as-
serted jurisdiction to regulate an industry constituting a significant por-
tion of the American economy. In fact, the FDA contends that, were it
to determine that tobacco products provide no “reasonable assurance of
safety,” it would have the authority to ban cigarettes and smokeless
tobacco entirely. It is highly unlikely that Congress would leave the
determination as to whether the sale of tobacco products would be regu-
lated, or even banned, to the FDA’s discretion in so cryptic a fashion.
See MCI Telecommumnications, supra, at 231. Given tobacco’s unique
political history, as well as the breadth of the authority that the FDA
has asserted, the Court is obliged to defer not to the agency’s expansive
construction of the statute, but to Congress’ consistent judgment to
deny the FDA this power. Pp. 159-161.

(e) No matter how important, conspicuous, and controversial the
issue, and regardless of how likely the public is to hold the Executive
Branch politically accountable, an administrative agency’s power to reg-
ulate in the public interest must always be grounded in a valid grant of
authority from Congress. Courts must take care not to extend a stat-
ute’s scope beyond the point where Congress indicated it would stop.
E. g., United States v. Article of Drug . . . Bacto-Unidisk, 394 U. S. 784,
800. P.161.

153 F. 3d 155, affirmed.

(O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and ScALIA, KENNEDY, and THOMAS, JJ., joined. BREYER, J., filed
a dissenting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ.,
joined, post, p. 161.

Solicitor General Waxman argued the cause for petition-
ers. With him on the briefs were Acting Assistant Attor-
ney General Ogden, Deputy Solicitor General Kneedler,
Deputy Assistant Attorney General Schultz, Irving L. Gorn-
stein, Eugene Thirolf, Douglas Letter, Gerald C. Kell, Chris-
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tine N. Kohl, Margaret Jane Porter, Karen E. Schifter, and
Patricia J. Kaeding.

Richard M. Cooper argued the cause for respondents.
With him on the brief for respondent R. J. Reynolds Tobacco
Co. was Steven M. Umin. Andrew S. Krulwich, Bert W.
Rein, Thomas W. Kirby, and Michael L. Robinson filed a
brief for respondent Brown & Williamson Tobacco Corp.
Larry B. Sitton filed a brief for respondents United States
Tobacco Co. et al. William C. MacLeod filed a brief for re-
spondents National Association of Convenience Stores et al.
Peter T. Grosst, Jr., Arthur N. Levine, Jeff Richman, Rich-
ard A. Merrill, and Herbert Dym filed a brief for respond-
ents Philip Morris Inc. et al.*

*Briefs of amict curiae urging reversal were filed for the State of Min-
nesota et al. by Mike Hatch, Attorney General of Minnesota, James S.
Alexander, Assistant Attorney General, Louise H. Renne, and by the At-
torneys General for their respective States as follows: Bruce M. Botelho
of Alaska, Janet Napolitano of Arizona, Mark Pryor of Arkansas, Bill
Lockyer of California, Ken Salazar of Colorado, Richard Blumenthal of
Connecticut, Robert A. Butterworth of Florida, Farl I. Anzai of Hawaii,
Alan G. Lance of Idaho, James E. Ryan of Illinois, Jeffrey A. Modisett of
Indiana, Thomas J. Miller of Iowa, Carla J. Stovall of Kansas, Andrew
Ketterer of Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly
of Massachusetts, Jennifer M. Granholm of Michigan, Mike Moore of Mis-
sissippi, Jeremiah W. Nixon of Missouri, Joseph P. Mazurek of Montana,
Frankie Sue Del Papa of Nevada, Philip T. McLaughlin of New Hamp-
shire, John J. Farmer, Jr., of New Jersey, Patricia A. Madrid of New
Mexico, Eliot Spitzer of New York, Heidi Heitkamp of North Dakota,
Betty D. Montgomery of Ohio, W. A. Drew Edmondson of Oklahoma,
Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania, Sheldon
Whitehouse of Rhode Island, Mark Barnett of South Dakota, John Cornyn
of Texas, Jan Graham of Utah, William H. Sorrell of Vermont, Christine
O. Gregoire of Washington, Darrell V. McGraw, Jr., of West Virginia,
James E. Doyle of Wisconsin, and Gay Woodhouse of Wyoming; for Action
on Smoking and Health by John F. Banzhaf 111 and Kathleen E. Scheg;
for the American Cancer Society, Inc., by Russell E. Brooks, David R.
Gelfand, Charles W. Westland, and William J. Dalton; for the American
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JUSTICE O’CONNOR delivered the opinion of the Court.

This case involves one of the most troubling public health
problems facing our Nation today: the thousands of prema-
ture deaths that occur each year because of tobacco use. In
1996, the Food and Drug Administration (FDA), after having
expressly disavowed any such authority since its inception,
asserted jurisdiction to regulate tobacco products. See 61
Fed. Reg. 44619-45318. The FDA concluded that nicotine is
a “drug” within the meaning of the Food, Drug, and Cos-
metic Act (FDCA or Act), 52 Stat. 1040, as amended, 21
U.S. C. §301 et seq., and that cigarettes and smokeless to-
bacco are “combination products” that deliver nicotine to the
body. 61 Fed. Reg. 44397 (1996). Pursuant to this author-
ity, it promulgated regulations intended to reduce tobacco
consumption among children and adolescents. Id., at 44615—
44618. The agency believed that, because most tobacco
consumers begin their use before reaching the age of 18,
curbing tobacco use by minors could substantially reduce
the prevalence of addiction in future generations and thus
the incidence of tobacco-related death and disease. Id., at
44398-44399.

Regardless of how serious the problem an administrative
agency seeks to address, however, it may not exercise its
authority “in a manner that is inconsistent with the adminis-
trative structure that Congress enacted into law.” KETSI
Pipeline Project v. Missouri, 484 U. S. 495, 517 (1988). And
although agencies are generally entitled to deference in the
interpretation of statutes that they administer, a reviewing
“court, as well as the agency, must give effect to the unam-
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biguously expressed intent of Congress.” Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837, 842-843 (1984). In this case, we believe that Congress
has clearly precluded the FDA from asserting jurisdiction
to regulate tobacco products. Such authority is inconsistent
with the intent that Congress has expressed in the FDCA’s
overall regulatory scheme and in the tobacco-specific legisla-
tion that it has enacted subsequent to the FDCA. In light
of this clear intent, the FDA’s assertion of jurisdiction is
impermissible.
I

The FDCA grants the FDA, as the designee of the Secre-
tary of Health and Human Services (HHS), the authority to
regulate, among other items, “drugs” and “devices.” See 21
U. S. C. §§321(g)—(h), 393 (1994 ed. and Supp. III). The Act
defines “drug” to include “articles (other than food) intended
to affect the structure or any function of the body.” 21
U.S. C. §321(g)(1)(C). It defines “device,” in part, as “an
instrument, apparatus, implement, machine, contrivance, . . .
or other similar or related article, including any component,
part, or accessory, which is . . . intended to affect the struc-
ture or any function of the body.” §321(h). The Act also
grants the FDA the authority to regulate so-called “combi-
nation products,” which “constitute a combination of a drug,
device, or biological product.” §353(g)(1). The FDA has
construed this provision as giving it the discretion to regu-
late combination products as drugs, as devices, or as both.
See 61 Fed. Reg. 44400 (1996).

On August 11, 1995, the FDA published a proposed rule
concerning the sale of cigarettes and smokeless tobacco to
children and adolescents. 60 Fed. Reg. 41314-41787. The
rule, which included several restrictions on the sale, distribu-
tion, and advertisement of tobacco products, was designed to
reduce the availability and attractiveness of tobacco products
to young people. Id., at 41314. A public comment period
followed, during which the FDA received over 700,000 sub-
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missions, more than “at any other time in its history on any
other subject.” 61 Fed. Reg. 44418 (1996).

On August 28, 1996, the FDA issued a final rule entitled
“Regulations Restricting the Sale and Distribution of Ciga-
rettes and Smokeless Tobacco to Protect Children and Ado-
lescents.” Id., at 44396. The FDA determined that nico-
tine is a “drug” and that cigarettes and smokeless tobacco
are “drug delivery devices,” and therefore it had jurisdiction
under the FDCA to regulate tobacco products as customarily
marketed—that is, without manufacturer claims of therapeu-
tic benefit. Id., at 44397, 44402. First, the FDA found that
tobacco products “‘affect the structure or any function of
the body’” because nicotine “has significant pharmacological
effects.” Id., at 44631. Specifically, nicotine “exerts psy-
choactive, or mood-altering, effects on the brain” that cause
and sustain addiction, have both tranquilizing and stimulat-
ing effects, and control weight. Id., at 44631-44632. Sec-
ond, the FDA determined that these effects were “intended”
under the FDCA because they “are so widely known and
foreseeable that [they] may be deemed to have been intended
by the manufacturers,” id., at 44687; consumers use tobacco
products “predominantly or nearly exclusively” to obtain
these effects, id., at 44807; and the statements, research, and
actions of manufacturers revealed that they “have ‘designed’
cigarettes to provide pharmacologically active doses of nico-
tine to consumers,” id., at 44849. Finally, the agency con-
cluded that cigarettes and smokeless tobacco are “combina-
tion products” because, in addition to containing nicotine,
they include device components that deliver a controlled
amount of nicotine to the body, id., at 456208-45216.

Having resolved the jurisdictional question, the FDA next
explained the policy justifications for its regulations, detail-
ing the deleterious health effects associated with tobacco
use. It found that tobacco consumption was “the single
leading cause of preventable death in the United States.”
Id., at 44398. According to the FDA, “[m]ore than 400,000
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people die each year from tobacco-related illnesses, such
as cancer, respiratory illnesses, and heart disease.” Ibid.
The agency also determined that the only way to reduce the
amount of tobacco-related illness and mortality was to re-
duce the level of addiction, a goal that could be accomplished
only by preventing children and adolescents from starting to
use tobacco. Id., at 44398-44399. The FDA found that 82%
of adult smokers had their first cigarette before the age of
18, and more than half had already become regular smokers
by that age. Id., at 44398. It also found that children were
beginning to smoke at a younger age, that the prevalence
of youth smoking had recently increased, and that similar
problems existed with respect to smokeless tobacco. Id., at
44398-44399. The FDA accordingly concluded that if “the
number of children and adolescents who begin tobacco use
can be substantially diminished, tobacco-related illness can
be correspondingly reduced because data suggest that any-
one who does not begin smoking in childhood or adolescence
is unlikely ever to begin.” Id., at 44399.

Based on these findings, the FDA promulgated regulations
concerning tobacco products’ promotion, labeling, and acces-
sibility to children and adolescents. See id., at 44615-44618.
The access regulations prohibit the sale of cigarettes or
smokeless tobacco to persons younger than 18; require retail-
ers to verify through photo identification the age of all pur-
chasers younger than 27; prohibit the sale of cigarettes in
quantities smaller than 20; prohibit the distribution of free
samples; and prohibit sales through self-service displays and
vending machines except in adult-only locations. Id., at
44616-44617. The promotion regulations require that any
print advertising appear in a black-and-white, text-only for-
mat unless the publication in which it appears is read almost
exclusively by adults; prohibit outdoor advertising within
1,000 feet of any public playground or school; prohibit the
distribution of any promotional items, such as T-shirts or
hats, bearing the manufacturer’s brand name; and prohibit a
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manufacturer from sponsoring any athletic, musical, artistic,
or other social or cultural event using its brand name. Id.,
at 44617-44618. The labeling regulation requires that the
statement, “A Nicotine-Delivery Device for Persons 18 or
Older,” appear on all tobacco product packages. Id., at
44617.

The FDA promulgated these regulations pursuant to its
authority to regulate “restricted devices.” See 21 U.S. C.
§360je). The FDA construed §353(g)(1) as giving it the
discretion to regulate “combination products” using the Act’s
drug authorities, device authorities, or both, depending on
“how the public health goals of the act can be best accom-
plished.” 61 Fed. Reg. 44403 (1996). Given the greater
flexibility in the FDCA for the regulation of devices, the
FDA determined that “the device authorities provide the
most appropriate basis for regulating cigarettes and smoke-
less tobacco.” Id., at 44404. Under 21 U. S. C. §360j(e), the
agency may “require that a device be restricted to sale, dis-
tribution, or use . . . upon such other conditions as [the FDA]
may prescribe in such regulation, if, because of its potential-
ity for harmful effect or the collateral measures necessary to
its use, [the FDA] determines that there cannot otherwise
be reasonable assurance of its safety and effectiveness.”
The FDA reasoned that its regulations fell within the au-
thority granted by §360j(e) because they related to the sale
or distribution of tobacco products and were necessary for
providing a reasonable assurance of safety. 61 Fed. Reg.
44405-44407 (1996).

Respondents, a group of tobacco manufacturers, retailers,
and advertisers, filed suit in United States District Court for
the Middle District of North Carolina challenging the regula-
tions. See Coyne Beahm, Inc. v. FDA, 966 F. Supp. 1374
(1997). They moved for summary judgment on the grounds
that the FDA lacked jurisdiction to regulate tobacco prod-
ucts as customarily marketed, the regulations exceeded the
FDA'’s authority under 21 U. S. C. §360j(e), and the advertis-
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ing restrictions violated the First Amendment. Second
Brief in Support of Plaintiffs’ Motion for Summary Judgment
in No. 2:95CV00591 (MDNC), in 3 Rec. in No. 97-1604 (CA4),
Tab No. 40; Third Brief in Support of Plaintiffs’ Motion
for Summary Judgment in No. 2:95CV00591 (MDNC), in 3
Rec. in No. 97-1604 (CA4), Tab No. 42. The District Court
granted respondents’ motion in part and denied it in part.
966 F. Supp., at 1400. The court held that the FDCA au-
thorizes the FDA to regulate tobacco products as custom-
arily marketed and that the FDA’s access and labeling regu-
lations are permissible, but it also found that the agency’s
advertising and promotion restrictions exceed its author-
ity under §360j(e). Id., at 1380-1400. The court stayed im-
plementation of the regulations it found valid (except the
prohibition on the sale of tobacco products to minors) and
certified its order for immediate interlocutory appeal. Id.,
at 1400-1401.

The Court of Appeals for the Fourth Circuit reversed,
holding that Congress has not granted the FDA jurisdiction
to regulate tobacco products. See 153 F. 3d 155 (1998). Ex-
amining the FDCA as a whole, the court concluded that the
FDA’s regulation of tobacco products would create a number
of internal inconsistencies. Id., at 162-167. Various provi-
sions of the Act require the agency to determine that any
regulated product is “safe” before it can be sold or allowed to
remain on the market, yet the FDA found in its rulemaking
proceeding that tobacco products are “dangerous” and “un-
safe.” Id., at 164-167. Thus, the FDA would apparently
have to ban tobacco products, a result the court found clearly
contrary to congressional intent. [Ibid. This apparent
anomaly, the Court of Appeals concluded, demonstrates that
Congress did not intend to give the FDA authority to regu-
late tobacco. Id., at 167. The court also found that evi-
dence external to the FDCA confirms this conclusion. Im-
portantly, the FDA consistently stated before 1995 that it
lacked jurisdiction over tobacco, and Congress has enacted
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several tobacco-specific statutes fully cognizant of the FDA’s
position. See id., at 168-176. In fact, the court reasoned,
Congress has considered and rejected many bills that would
have given the agency such authority. See id., at 170-171.
This, along with the absence of any intent by the enacting
Congress in 1938 to subject tobacco products to regulation
under the FDCA, demonstrates that Congress intended to
withhold such authority from the FDA. Id., at 167-176.
Having resolved the jurisdictional question against the
agency, the Court of Appeals did not address whether the
regulations exceed the FDA’s authority under 21 U.S. C.
§360j(e) or violate the First Amendment. See 153 F. 3d, at
176, n. 29.

We granted the federal parties’ petition for certiorari, 526
U. S. 1086 (1999), to determine whether the FDA has author-
ity under the FDCA to regulate tobacco products as custom-
arily marketed.

II

The FDA’s assertion of jurisdiction to regulate tobacco
products is founded on its conclusions that nicotine is a
“drug” and that cigarettes and smokeless tobacco are “drug
delivery devices.” Again, the FDA found that tobacco prod-
ucts are “intended” to deliver the pharmacological effects
of satisfying addiction, stimulation and tranquilization, and
weight control because those effects are foreseeable to any
reasonable manufacturer, consumers use tobacco products
to obtain those effects, and tobacco manufacturers have de-
signed their products to produce those effects. 61 Fed. Reg.
44632-44633 (1996). As an initial matter, respondents take
issue with the FDA’s reading of “intended,” arguing that it
is a term of art that refers exclusively to claims made by the
manufacturer or vendor about the product. See Brief for
Respondent Brown & Williamson Tobacco Corp. 6. That is,
a product is not a drug or device under the FDCA unless the
manufacturer or vendor makes some express claim concern-
ing the product’s therapeutic benefits. See id., at 6-7. We
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need not resolve this question, however, because assuming,
arguendo, that a product can be “intended to affect the struec-
ture or any function of the body” absent claims of therapeutic
or medical benefit, the FDA’s claim to jurisdiction contra-
venes the clear intent of Congress.

A threshold issue is the appropriate framework for ana-
lyzing the FDA’s assertion of authority to regulate tobacco
products. Because this case involves an administrative
agency’s construction of a statute that it administers, our
analysis is governed by Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984). Under
Chevron, a reviewing court must first ask “whether Con-
gress has directly spoken to the precise question at issue.”
Id., at 842. If Congress has done so, the inquiry is at an
end; the court “must give effect to the unambiguously ex-
pressed intent of Congress.” Id., at 843; see also United
States v. Haggar Apparel Co., 526 U. S. 380, 392 (1999); Holly
Farms Corp. v. NLRB, 517 U. S. 392, 398 (1996). But if Con-
gress has not specifically addressed the question, a reviewing
court must respect the agency’s construction of the statute
so long as it is permissible. See INS v. Aguirre-Aguirre,
526 U. S. 415, 424 (1999); Auer v. Robbins, 519 U. S. 452, 457
(1997). Such deference is justified because “[t]he responsi-
bilities for assessing the wisdom of such policy choices and
resolving the struggle between competing views of the pub-
lic interest are not judicial ones,” Chevron, supra, at 866, and
because of the agency’s greater familiarity with the ever-
changing facts and circumstances surrounding the subjects
regulated, see Rust v. Sullivan, 500 U. S. 173, 187 (1991).

In determining whether Congress has specifically ad-
dressed the question at issue, a reviewing court should not
confine itself to examining a particular statutory provision
in isolation. The meaning—or ambiguity—of certain words
or phrases may only become evident when placed in context.
See Brown v. Gardner, 513 U. S. 115, 118 (1994) (“Ambiguity
is a creature not of definitional possibilities but of statutory
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context”). It is a “fundamental canon of statutory construc-
tion that the words of a statute must be read in their context
and with a view to their place in the overall statutory
scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S.
803, 809 (1989). A court must therefore interpret the stat-
ute “as a symmetrical and coherent regulatory scheme,”
Gustafson v. Alloyd Co., 513 U. S. 561, 569 (1995), and “fit, if
possible, all parts into an harmonious whole,” F'TC v. Mandel
Brothers, Inc., 359 U.S. 385, 389 (1959). Similarly, the
meaning of one statute may be affected by other Acts, partic-
ularly where Congress has spoken subsequently and more
specifically to the topic at hand. See United States v. Estate
of Romani, 523 U. S. 517, 530-531 (1998); United States v.
Fausto, 484 U. S. 439, 453 (1988). In addition, we must be
guided to a degree by common sense as to the manner in
which Congress is likely to delegate a policy decision of such
economic and political magnitude to an administrative
agency. Cf. MCI Telecommunications Corp. v. American
Telephone & Telegraph Co., 512 U. S. 218, 231 (1994).

With these principles in mind, we find that Congress has
directly spoken to the issue here and precluded the FDA’s
jurisdiction to regulate tobacco products.

A

Viewing the FDCA as a whole, it is evident that one of the
Act’s core objectives is to ensure that any product regulated
by the FDA is “safe” and “effective” for its intended use.
See 21 U. S. C. §393(b)(2) (1994 ed., Supp. III) (defining the
FDA’s mission); More Information for Better Patient Care:
Hearing before the Senate Committee on Labor and Human
Resources, 104th Cong., 2d Sess., 83 (1996) (statement of
FDA Deputy Comm’r Schultz) (“A fundamental precept of
drug and device regulation in this country is that these prod-
ucts must be proven safe and effective before they can be
sold”). This essential purpose pervades the FDCA. For
instance, 21 U. S. C. §393(b)(2) (1994 ed., Supp. I1I) defines
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the FDA’s “[m]ission” to include “protect[ing] the public
health by ensuring that . . . drugs are safe and effective”
and that “there is reasonable assurance of the safety and
effectiveness of devices intended for human use.” The
FDCA requires premarket approval of any new drug, with
some limited exceptions, and states that the FDA “shall
issue an order refusing to approve the application” of a new
drug if it is not safe and effective for its intended purpose.
§§355(d)(1)-(2), (4)-(5). Ifthe FDA discovers after approval
that a drug is unsafe or ineffective, it “shall, after due notice
and opportunity for hearing to the applicant, withdraw ap-
proval” of the drug. 21 U.S.C. §§355()(1)-(3). The Act
also requires the FDA to classify all devices into one of three
categories. §360c(b)(1). Regardless of which category the
FDA chooses, there must be a “reasonable assurance of
the safety and effectiveness of the device.” 21 U.S.C.
§§360c(a)(1)(A)(1), (B), (C) (1994 ed. and Supp. III); 61 Fed.
Reg. 44412 (1996). Even the “restricted device” provision
pursuant to which the FDA promulgated the regulations at
issue here authorizes the agency to place conditions on the
sale or distribution of a device specifically when “there can-
not otherwise be reasonable assurance of its safety and effec-
tiveness.” 21 U.S. C. §360je). Thus, the Act generally re-
quires the FDA to prevent the marketing of any drug or
device where the “potential for inflicting death or physical
injury is not offset by the possibility of therapeutic benefit.”
United States v. Rutherford, 442 U. S. 544, 556 (1979).

In its rulemaking proceeding, the FDA quite exhaustively
documented that “tobacco products are unsafe,” “danger-
ous,” and “cause great pain and suffering from illness.” 61
Fed. Reg. 44412 (1996). It found that the consumption of
tobacco products presents “extraordinary health risks,” and
that “tobacco use is the single leading cause of preventable
death in the United States.” Id., at 44398. It stated that
“ImJore than 400,000 people die each year from tobacco-
related illnesses, such as cancer, respiratory illnesses, and
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heart disease, often suffering long and painful deaths,” and
that “[tJobacco alone kills more people each year in the
United States than acquired immunodeficiency syndrome
(AIDS), car accidents, alcohol, homicides, illegal drugs, sui-
cides, and fires, combined.” Ibid. Indeed,the FDA charac-
terized smoking as “a pediatric disease,” id., at 44421, be-
cause “one out of every three young people who become
regular smokers . . . will die prematurely as a result,” id.,
at 44399.

These findings logically imply that, if tobacco products
were “devices” under the FDCA, the FDA would be required
to remove them from the market. Consider, first, the
FDCA’s provisions concerning the misbranding of drugs or
devices. The Act prohibits “[t]he introduction or delivery
for introduction into interstate commerce of any food, drug,
device, or cosmetic that is adulterated or misbranded.” 21
U.S.C. §331(a). In light of the FDA’s findings, two distinct
FDCA provisions would render cigarettes and smokeless to-
bacco misbranded devices. First, §352(j) deems a drug or
device misbranded “[ilf it is dangerous to health when used
in the dosage or manner, or with the frequency or duration
prescribed, recommended, or suggested in the labeling
thereof.” The FDA’s findings make clear that tobacco prod-
ucts are “dangerous to health” when used in the manner pre-
seribed. Second, a drug or device is misbranded under the
Act “[u]nless its labeling bears . . . adequate directions for
use . . . in such manner and form, as are necessary for
the protection of users,” except where such directions are
“not necessary for the protection of the public health.”
§352(f)(1). Given the FDA’s conclusions concerning the
health consequences of tobacco use, there are no directions
that could adequately protect consumers. That is, there are
no directions that could make tobacco products safe for ob-
taining their intended effects. Thus, were tobacco products
within the FDA’s jurisdiction, the Act would deem them mis-
branded devices that could not be introduced into interstate
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commerce. Contrary to the dissent’s contention, the Act ad-
mits no remedial discretion once it is evident that the device
is misbranded.

Second, the FDCA requires the FDA to place all devices
that it regulates into one of three classifications. See
§360c(b)(1). The agency relies on a device’s classification in
determining the degree of control and regulation necessary
to ensure that there is “a reasonable assurance of safety and
effectiveness.” 61 Fed. Reg. 44412 (1996). The FDA has
yet to classify tobacco products. Instead, the regulations at
issue here represent so-called “general controls,” which the
Act entitles the agency to impose in advance of classification.
See id., at 44404-44405. Although the FDCA prescribes no
deadline for device classification, the FDA has stated that it
will classify tobacco products “in a future rulemaking” as
required by the Act. Id., at 44412. Given the FDA’s find-
ings regarding the health consequences of tobacco use, the
agency would have to place cigarettes and smokeless tobacco
in Class III because, even after the application of the Act’s
available controls, they would “presen[t] a potential unrea-
sonable risk of illness or injury.” 21 U.S. C. §360c(a)(1)(C).
As Class III devices, tobacco products would be subject to
the FDCA’s premarket approval process. See 21 U.S. C.
§360c(@)(1)(C) (1994 ed., Supp. III); 21 U.S.C. §360e; 61
Fed. Reg. 44412 (1996). Under these provisions, the FDA
would be prohibited from approving an application for pre-
market approval without “a showing of reasonable assurance
that such device is safe under the conditions of use pre-
scribed, recommended, or suggested in the proposed labeling
thereof.” 21 U.S. C. §360e(d)(2)(A). In view of the FDA’s
conclusions regarding the health effects of tobacco use, the
agency would have no basis for finding any such reasonable
assurance of safety. Thus, once the FDA fulfilled its statu-
tory obligation to classify tobacco produects, it could not allow
them to be marketed.
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The FDCA’s misbranding and device classification provi-
sions therefore make evident that were the FDA to regulate
cigarettes and smokeless tobacco, the Act would require the
agency to ban them. In fact, based on these provisions, the
FDA itself has previously taken the position that if tobacco
products were within its jurisdiction, “they would have to
be removed from the market because it would be impossi-
ble to prove they were safe for their intended us[e].” Pub-
lic Health Cigarette Amendments of 1971: Hearings before
the Commerce Subcommittee on S. 1454, 92d Cong., 2d Sess.,
239 (1972) (hereinafter 1972 Hearings) (statement of FDA
Comm’r Charles Edwards). See also Cigarette Labeling
and Advertising: Hearings before the House Committee on
Interstate and Foreign Commerce, 88th Cong., 2d Sess., 18
(1964) (hereinafter 1964 Hearings) (statement of Dept. of
Health, Education, and Welfare (HEW) Secretary Anthony
Celebrezze that proposed amendments to the FDCA that
would have given the FDA jurisdiction over “smoking prod-
uct[s]” “might well completely outlaw at least cigarettes”).

Congress, however, has foreclosed the removal of tobacco
products from the market. A provision of the United States
Code currently in force states that “[t]he marketing of to-
bacco constitutes one of the greatest basic industries of the
United States with ramifying activities which directly affect
interstate and foreign commerce at every point, and stable
conditions therein are necessary to the general welfare.” 7
U.S.C. §1311(a). More importantly, Congress has directly
addressed the problem of tobacco and health through legisla-
tion on six occasions since 1965. See Federal Cigarette La-
beling and Advertising Act (FCLAA), Pub. L. 89-92, 79 Stat.
282; Public Health Cigarette Smoking Act of 1969, Pub. L.
91-222, 84 Stat. 87; Alcohol and Drug Abuse Amendments of
1983, Pub. L. 98-24, 97 Stat. 175; Comprehensive Smoking
Education Act, Pub. L. 98-474, 98 Stat. 2200; Comprehensive
Smokeless Tobacco Health Education Act of 1986, Pub. L.
99-252, 100 Stat. 30; Alcohol, Drug Abuse, and Mental
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Health Administration Reorganization Act, Pub. L. 102-321,
§202, 106 Stat. 394. When Congress enacted these statutes,
the adverse health consequences of tobacco use were well
known, as were nicotine’s pharmacological effects. See, e. g.,
U. S. Dept. of Health, Education, and Welfare, U. S. Surgeon
General’s Advisory Committee, Smoking and Health 25-40,
69-75 (1964) (hereinafter 1964 Surgeon General’s Report)
(concluding that cigarette smoking causes lung cancer, coro-
nary artery disease, and chronic bronchitis and emphysema,
and that nicotine has various pharmacological effects, includ-
ing stimulation, tranquilization, and appetite suppression);
U.S. Dept. of Health and Human Services, Public Health
Service, Health Consequences of Smoking for Women 7-12
(1980) (finding that mortality rates for lung cancer, chronic
lung disease, and coronary heart disease are increased for
both women and men smokers, and that smoking during
pregnancy is associated with significant adverse health ef-
fects on the unborn fetus and newborn child); U.S. Dept.
of Health and Human Services, Public Health Service, Why
People Smoke Cigarettes (1983), in Smoking Prevention Ed-
ucation Act, Hearings on H. R. 1824 before the Subcommittee
on Health and the Environment of the House Committee on
Energy and Commerce, 98th Cong., 1st Sess., 32-37 (1983)
(hereinafter 1983 House Hearings) (stating that smoking is
“the most widespread example of drug dependence in our
country,” and that cigarettes “affect the chemistry of the
brain and nervous system”); U. S. Dept. of Health and Human
Services, Public Health Service, The Health Consequences of
Smoking: Nicotine Addiction 6-9, 145-239 (1988) (herein-
after 1988 Surgeon General’s Report) (concluding that to-
bacco products are addicting in much the same way as heroin
and cocaine, and that nicotine is the drug that causes addic-
tion). Nonetheless, Congress stopped well short of ordering
a ban. Instead, it has generally regulated the labeling and
advertisement of tobacco products, expressly providing that
it is the policy of Congress that “commerce and the national
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economy may be . . . protected to the maximum extent con-
sistent with” consumers “be[ing]| adequately informed about
any adverse health effects.” 15 U.S.C. §1331. Congress’
decisions to regulate labeling and advertising and to adopt
the express policy of protecting “commerce and the national
economy . . . to the maximum extent” reveal its intent that
tobacco products remain on the market. Indeed, the collec-
tive premise of these statutes is that cigarettes and smoke-
less tobacco will continue to be sold in the United States. A
ban of tobacco products by the FDA would therefore plainly
contradict congressional policy.

The FDA apparently recognized this dilemma and con-
cluded, somewhat ironically, that tobacco products are ac-
tually “safe” within the meaning of the FDCA. In promul-
gating its regulations, the agency conceded that “tobacco
products are unsafe, as that term is conventionally under-
stood.” 61 Fed. Reg. 44412 (1996). Nonetheless, the FDA
reasoned that, in determining whether a device is safe under
the Act, it must consider “not only the risks presented by a
product but also any of the countervailing effects of use of
that product, including the consequences of not permitting
the product to be marketed.” Id., at 44412-44413. Apply-
ing this standard, the FDA found that, because of the high
level of addiction among tobacco users, a ban would likely be
“dangerous.” Id., at 44413. In particular, current tobacco
users could suffer from extreme withdrawal, the health care
system and available pharmaceuticals might not be able to
meet the treatment demands of those suffering from with-
drawal, and a black market offering cigarettes even more
dangerous than those currently sold legally would likely de-
velop. Ibid. The FDA therefore concluded that, “while
taking cigarettes and smokeless tobacco off the market could
prevent some people from becoming addicted and reduce
death and disease for others, the record does not establish
that such a ban is the appropriate public health response
under the act.” Id., at 44398.
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It may well be, as the FDA asserts, that “these factors
must be considered when developing a regulatory scheme
that achieves the best public health result for these prod-
ucts.” Id., at 44413. But the FDA’s judgment that leaving
tobacco products on the market “is more effective in achiev-
ing public health goals than a ban,” ibid., is no substitute for
the specific safety determinations required by the FDCA’s
various operative provisions. Several provisions in the Act
require the FDA to determine that the product itself is safe
as used by consumers. That is, the product’s probable ther-
apeutic benefits must outweigh its risk of harm. See United
States v. Rutherford, 442 U. S., at 555 (“[T]he Commissioner
generally considers a drug safe when the expected therapeu-
tic gain justifies the risk entailed by its use”). In contrast,
the FDA’s conception of safety would allow the agency, with
respect to each provision of the FDCA that requires the
agency to determine a product’s “safety” or “dangerousness,”
to compare the aggregate health effects of alternative admin-
istrative actions. This is a qualitatively different inquiry.
Thus, although the FDA has concluded that a ban would be
“dangerous,” it has not concluded that tobacco products are
“safe” as that term is used throughout the Act.

Consider 21 U. S. C. §360c(a)(2), which specifies those fac-
tors that the FDA may consider in determining the safety
and effectiveness of a device for purposes of classification,
performance standards, and premarket approval. For all
devices regulated by the FDA, there must at least be a “rea-
sonable assurance of the safety and effectiveness of the de-
vice.” See 21 U.S. C. §§360c(a)(1)(A)(1), (B), (C) (1994 ed.
and Supp. III); 61 Fed. Reg. 44412 (1996). Title 21 U. S. C.
§360c(a)(2) provides that

“the safety and effectiveness of a device are to be
determined—

“(A) with respect to the persons for whose use the
device is represented or intended,
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“(B) with respect to the conditions of use prescribed,
recommended, or suggested in the labeling of the de-
vice, and

“(C) weighing any probable benefit to health from the
use of the device against any probable risk of injury or
illness from such use.”

A straightforward reading of this provision dictates that the
FDA must weigh the probable therapeutic benefits of the
device to the consumer against the probable risk of injury.
Applied to tobacco products, the inquiry is whether their
purported benefits—satisfying addiction, stimulation and
sedation, and weight control—outweigh the risks to health
from their use. To accommodate the FDA’s conception of
safety, however, one must read “any probable benefit to
health” to include the benefit to public health stemming from
adult consumers’ continued use of tobacco products, even
though the reduction of tobacco use is the raison détre of
the regulations. In other words, the FDA is forced to con-
tend that the very evil it seeks to combat is a “benefit to
health.” This is implausible.

The FDA’s conception of safety is also incompatible with
the FDCA’s misbranding provision. Again, §352(j) pro-
vides that a product is “misbranded” if “it is dangerous to
health when used in the dosage or manner, or with the fre-
quency or duration prescribed, recommended, or suggested
in the labeling thereof.” According to the FDA’s under-
standing, a product would be “dangerous to health,” and
therefore misbranded under § 352(j), when, in comparison to
leaving the product on the market, a ban would not produce
“adverse health consequences” in aggregate. Quite simply,
these are different inquiries. Although banning a particular
product might be detrimental to public health in aggregate,
the product could still be “dangerous to health” when used
as directed. Section 352(j) focuses on dangers to the con-
sumer from use of the product, not those stemming from the
agency’s remedial measures.
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Consequently, the analogy made by the FDA and the dis-
sent to highly toxic drugs used in the treatment of various
cancers is unpersuasive. See 61 Fed. Reg. 44413 (1996);
post, at 177 (opinion of BREYER, J.). Although “dangerous”
in some sense, these drugs are safe within the meaning of
the Act because, for certain patients, the therapeutic benefits
outweigh the risk of harm. Accordingly, such drugs cannot
properly be described as “dangerous to health” under 21
U.S. C. §352(j). The same is not true for tobacco products.
As the FDA has documented in great detail, cigarettes and
smokeless tobacco are an unsafe means to obtaining any
pharmacological effect.

The dissent contends that our conclusion means that “the
FDCA requires the FDA to ban outright ‘dangerous’ drugs
or devices,” post, at 174, and that this is a “perverse” reading
of the statute, post, at 174, 180. This misunderstands our
holding. The FDA, consistent with the FDCA, may clearly
regulate many “dangerous” products without banning them.
Indeed, virtually every drug or device poses dangers under
certain conditions. What the FDA may not do is conclude
that a drug or device cannot be used safely for any therapeu-
tic purpose and yet, at the same time, allow that product to
remain on the market. Such regulation is incompatible with
the FDCA’s core objective of ensuring that every drug or
device is safe and effective.

Considering the FDCA as a whole, it is clear that Con-
gress intended to exclude tobacco products from the FDA’s
jurisdiction. A fundamental precept of the FDCA is that
any product regulated by the FDA—but not banned—must
be safe for its intended use. Various provisions of the Act
make clear that this refers to the safety of using the product
to obtain its intended effects, not the public health ramifica-
tions of alternative administrative actions by the FDA.
That is, the FDA must determine that there is a reasonable
assurance that the product’s therapeutic benefits outweigh
the risk of harm to the consumer. According to this stand-
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ard, the FDA has concluded that, although tobacco products
might be effective in delivering certain pharmacological ef-
fects, they are “unsafe” and “dangerous” when used for these
purposes. Consequently, if tobacco products were within
the FDA’s jurisdiction, the Act would require the FDA to
remove them from the market entirely. But a ban would
contradict Congress’ clear intent as expressed in its more
recent, tobacco-specific legislation. The inescapable conclu-
sion is that there is no room for tobacco products within the
FDCA’s regulatory scheme. If they cannot be used safely
for any therapeutic purpose, and yet they cannot be banned,
they simply do not fit.
B

In determining whether Congress has spoken directly to
the FDA’s authority to regulate tobacco, we must also con-
sider in greater detail the tobacco-specific legislation that
Congress has enacted over the past 35 years. At the time a
statute is enacted, it may have a range of plausible meanings.
Over time, however, subsequent acts can shape or focus
those meanings. The “classic judicial task of reconciling
many laws enacted over time, and getting them to ‘make
sense’ in combination, necessarily assumes that the implica-
tions of a statute may be altered by the implications of a
later statute.” United States v. Fausto, 484 U.S., at 453.
This is particularly so where the scope of the earlier statute
is broad but the subsequent statutes more specifically ad-
dress the topic at hand. As we recognized recently in
United States v. Estate of Romani, “a specific policy embod-
ied in a later federal statute should control our construction
of the [earlier] statute, even though it hals] not been ex-
pressly amended.” 523 U. S., at 530-531.

Congress has enacted six separate pieces of legislation
since 1965 addressing the problem of tobacco use and human
health. See supra, at 137-138. Those statutes, among
other things, require that health warnings appear on all
packaging and in all print and outdoor advertisements, see
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15 U. S. C. §§1331, 1333, 4402; prohibit the advertisement of
tobacco products through “any medium of electronic commu-
nication” subject to regulation by the Federal Communica-
tions Commission (FCC), see §§1335, 4402(f); require the
Secretary of HHS to report every three years to Congress
on research findings concerning “the addictive property of
tobacco,” 42 U. S. C. §290aa—2(b)(2); and make States’ receipt
of certain federal block grants contingent on their making
it unlawful “for any manufacturer, retailer, or distributor of
tobacco products to sell or distribute any such product to any
individual under the age of 18,” §300x-26(a)(1).

In adopting each statute, Congress has acted against the
backdrop of the FDA’s consistent and repeated statements
that it lacked authority under the FDCA to regulate tobacco
absent claims of therapeutic benefit by the manufacturer.
In fact, on several occasions over this period, and after the
health consequences of tobacco use and nicotine’s pharmaco-
logical effects had become well known, Congress considered
and rejected bills that would have granted the FDA such
jurisdiction. Under these circumstances, it is evident that
Congress’ tobacco-specific statutes have effectively ratified
the FDA’s long-held position that it lacks jurisdiction under
the FDCA to regulate tobacco products. Congress has
created a distinct regulatory scheme to address the problem
of tobacco and health, and that scheme, as presently con-
structed, precludes any role for the FDA.

On January 11, 1964, the Surgeon General released the
report of the Advisory Committee on Smoking and Health.
That report documented the deleterious health effects of
smoking in great detail, concluding, in relevant part, “that
cigarette smoking contributes substantially to mortality
from certain specific diseases and to the overall death rate.”
1964 Surgeon General’s Report 31. It also identified the
pharmacological effects of nicotine, including “stimulation,”
“tranquilization,” and “suppression of appetite.” Id., at 74—
75. Seven days after the report’s release, the Federal Trade
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Commission (FTC) issued a notice of proposed rulemaking,
see 29 Fed. Reg. 530-532 (1964), and in June 1964, the FTC
promulgated a final rule requiring cigarette manufacturers
“to disclose, clearly and prominently, in all advertising and
on every pack, box, carton or other container . . . that ciga-
rette smoking is dangerous to health and may cause death
from cancer and other diseases,” id., at 8325. The rule was
to become effective January 1, 1965, but, on a request from
Congress, the F'TC postponed enforcement for six months.
See Cipollone v. Liggett Group, Inc., 505 U. S. 504, 513-514
(1992).

In response to the Surgeon General’s report and the FTC’s
proposed rule, Congress convened hearings to consider legis-
lation addressing “the tobacco problem.” 1964 Hearings 1.
During those deliberations, FDA representatives testified
before Congress that the agency lacked jurisdiction under
the FDCA to regulate tobacco products. Surgeon General
Terry was asked during hearings in 1964 whether HEW had
the “authority to brand or label the packages of cigarettes or
to control the advertising there.” Id., at 56. The Surgeon
General stated that “we do not have such authority in exist-
ing laws governing the . .. Food and Drug Administration.”
Ibid. Similarly, FDA Deputy Commissioner Rankin testi-
fied in 1965 that “[t]he Food and Drug Administration has no
jurisdiction under the Food, Drug, and Cosmetic Act over
tobacco, unless it bears drug claims.” Cigarette Labeling
and Advertising—1965: Hearings on H. R. 2248 before the
House Committee on Interstate and Foreign Commerce, 89th
Cong., 1st Sess., 193 (hereinafter 1965 Hearings). See also
Letter to Directors of Bureaus, Divisions and Directors of
Districts from FDA Bureau of Enforcement (May 24, 1963),
in 1972 Hearings 240 (“[T]obacco marketed for chewing or
smoking without accompanying therapeutic claims, does not
meet the definitions in the Food, Drug, and Cosmetic Act for
food, drug, device or cosmetic”). In fact, HEW Secretary
Celebrezze urged Congress not to amend the FDCA to cover
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“smoking products” because, in light of the findings in the
Surgeon General’s report, such a “provision might well com-
pletely outlaw at least cigarettes. This would be contrary
to what, we understand, is intended or what, in the light of
our experience with the 18th amendment, would be accept-
able to the American people.” 1964 Hearings 18.

The FDA’s disavowal of jurisdiction was consistent with
the position that it had taken since the agency’s inception.
As the FDA concedes, it never asserted authority to regulate
tobacco products as customarily marketed until it promul-
gated the regulations at issue here. See Brief for Petition-
ers 37; see also Brief for Appellee (FDA) in Action on Smok-
g and Health v. Harris, 6565 F. 2d 236 (CADC 1980), in 9
Rec. in No. 97-1604 (CA4), Tab No. 4, pp. 14-15 (“In the 73
years since the enactment of the original Food and Drug Act,
and in the 41 years since the promulgation of the modern
Food, Drug, and Cosmetic Act, the FDA has repeatedly in-
formed Congress that cigarettes are beyond the scope of the
statute absent health claims establishing a therapeutic intent
on behalf of the manufacturer or vendor”).

The FDA’s position was also consistent with Congress’
specific intent when it enacted the FDCA. Before the Act’s
adoption in 1938, the FDA’s predecessor agency, the Bureau
of Chemistry, announced that it lacked authority to regulate
tobacco products under the Pure Food and Drug Act of 1906,
ch. 3915, 34 Stat. 768, unless they were marketed with thera-
peutic claims. See U.S. Dept. of Agriculture, Bureau of
Chemistry, 13 Service and Regulatory Announcements 24
(Apr. 1914) (Feb. 1914 Announcements § 13, Opinion of Chief
of Bureau C. L. Alsberg). In 1929, Congress considered and
rejected a bill “[tJo amend the Food and Drugs Act of June
30, 1906, by extending its provisions to tobacco and tobacco
products.” S. 1468, 71st Cong., 1st Sess., 1. See also 71
Cong. Rec. 2589 (1929) (remarks of Sen. Smoot). And, as the
FDA admits, there is no evidence in the text of the FDCA or
its legislative history that Congress in 1938 even considered
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the applicability of the Act to tobacco products. See Brief
for Petitioners 22, n. 4. Given the economic and political
significance of the tobacco industry at the time, it is ex-
tremely unlikely that Congress could have intended to place
tobacco within the ambit of the FDCA absent any discussion
of the matter. Of course, whether the Congress that
enacted the FDCA specifically intended the Act to cover to-
bacco products is not determinative; “it is ultimately the pro-
visions of our laws rather than the principal concerns of our
legislators by which we are governed.” Omncale v. Sun-
dowmner Offshore Services, Inc., 523 U.S. 75, 79 (1998); see
also TVA v. Hill, 437 U. S. 153, 185 (1978) (“It is not for us
to speculate, much less act, on whether Congress would have
altered its stance had the specific events of this case been
anticipated”). Nonetheless, this intent is certainly relevant
to understanding the basis for the FDA’s representations
to Congress and the background against which Congress
enacted subsequent tobacco-specific legislation.

Moreover, before enacting the FCLAA in 1965, Congress
considered and rejected several proposals to give the FDA
the authority to regulate tobacco. In April 1963, Repre-
sentative Udall introduced a bill “[tJo amend the Federal
Food, Drug, and Cosmetic Act so as to make that Act applica-
ble to smoking products.” H. R. 5973, 8th Cong., 1st Sess.,
1. Two months later, Senator Moss introduced an identical
bill in the Senate. S. 1682, 88th Cong., 1st Sess. (1963). In
discussing his proposal on the Senate floor, Senator Moss
explained that “this amendment simply places smoking prod-
ucts under FDA jurisdiction, along with foods, drugs, and
cosmetics.” 109 Cong. Rec. 10322 (1963). In December
1963, Representative Rhodes introduced another bill that
would have amended the FDCA “by striking out ‘food, drug,
device, or cosmetic, each place where it appears therein and
inserting in lieu thereof ‘food, drug, device, cosmetic, or
smoking product.”” H. R. 9512, 88th Cong., 1st Sess., §3
(1963). And in January 1965, five months before passage of
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the FCLAA, Representative Udall again introduced a bill to
amend the FDCA “to make that Act applicable to smoking
products.” H. R. 2248, 89th Cong., 1st Sess., 1. None of
these proposals became law.

Congress ultimately decided in 1965 to subject tobacco
products to the less extensive regulatory scheme of the
FCLAA, which created a “comprehensive Federal program
to deal with cigarette labeling and advertising with respect
to any relationship between smoking and health.” Pub. L.
89-92, §2, 79 Stat. 282. The FCLAA rejected any regula-
tion of advertising, but it required the warning, “Caution:
Cigarette Smoking May Be Hazardous to Your Health,” to
appear on all cigarette packages. Id., §4, 79 Stat. 283. In
the FCLAA’s “Declaration of Policy,” Congress stated that
its objective was to balance the goals of ensuring that “the
public may be adequately informed that cigarette smoking
may be hazardous to health” and protecting “commerce and
the national economy . . . to the maximum extent.” Id., §2,
79 Stat. 282 (codified at 15 U. S. C. §1331).

Not only did Congress reject the proposals to grant the
FDA jurisdiction, but it explicitly pre-empted any other reg-
ulation of cigarette labeling: “No statement relating to smok-
ing and health, other than the statement required by . . . this
Act, shall be required on any cigarette package.” Pub. L.
89-92, §5(a), 79 Stat. 283. The regulation of product label-
ing, however, is an integral aspect of the FDCA, both as it
existed in 1965 and today. The labeling requirements cur-
rently imposed by the FDCA, which are essentially identical
to those in force in 1965, require the FDA to regulate the
labeling of drugs and devices to protect the safety of consum-
ers. See 21 U.S.C. §352; 21 U.S.C. §352 (1964 ed. and
Supp. IV). As discussed earlier, the Act requires that all
products bear “adequate directions for use . . . as are neces-
sary for the protection of users,” 21 U.S. C. §352(f)(1); 21
U. S. C. §352(f)(1) (1964 ed.); requires that all products pro-
vide “adequate warnings against use in those pathological
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conditions or by children where its use may be dangerous to
health,” 21 U.S. C. §352(f)(2); 21 U.S.C. §352(f)(2) (1964
ed.); and deems a product misbranded “[i]f it is dangerous to
health when used in the dosage or manner, or with the fre-
quency or duration prescribed, recommended, or suggested
in the labeling thereof,” 21 U.S.C. §352(j); 21 U.S.C.
§352(j) (1964 ed.). In this sense, the FCLAA was—and re-
mains—incompatible with FDA regulation of tobacco prod-
ucts. This is not to say that the FCLAA’s pre-emption pro-
vision by itself necessarily foreclosed FDA jurisdiction. See
Cipollone v. Liggett Group, Inc., 505 U. S., at 518-519. But
it is an important factor in assessing whether Congress
ratified the agency’s position—that is, whether Congress
adopted a regulatory approach to the problem of tobacco and
health that contemplated no role for the FDA.

Further, the FCLAA evidences Congress’ intent to pre-
clude any administrative agency from exercising significant
policymaking authority on the subject of smoking and health.
In addition to prohibiting any additional requirements for
cigarette labeling, the FCLAA provided that “[n]o statement
relating to smoking and health shall be required in the ad-
vertising of any cigarettes the packages of which are labeled
in conformity with the provisions of this Act.” Pub. L. 89—
92, §5(b), 79 Stat. 283. Thus, in reaction to the FTC’s at-
tempt to regulate cigarette labeling and advertising, Con-
gress enacted a statute reserving exclusive control over both
subjects to itself.

Subsequent tobacco-specific legislation followed a similar
pattern. By the FCLAA’s own terms, the prohibition on
any additional cigarette labeling or advertising regulations
relating to smoking and health was to expire July 1, 1969.
See §10, 79 Stat. 284. In anticipation of the provision’s expi-
ration, both the FCC and the F'TC proposed rules governing
the advertisement of cigarettes. See 34 Fed. Reg. 1959
(1969) (FCC proposed rule to “ban the broadcast of cigarette
commercials by radio and television stations”); id., at 7917



150 FDA ». BROWN & WILLIAMSON TOBACCO CORP.

Opinion of the Court

(FTC proposed rule requiring manufacturers to disclose on
all packaging and in all print advertising “‘that cigarette
smoking is dangerous to health and may cause death from
cancer, coronary heart disease, chronic bronchitis, pulmonary
emphysema, and other diseases’”). After debating the
proper role for administrative agencies in the regulation of
tobacco, see generally Cigarette Labeling and Advertising—
1969: Hearings before the House Committee on Interstate
and Foreign Commerce, 91st Cong., 1st Sess., pt. 2 (1969),
Congress amended the FCLAA by banning cigarette adver-
tisements “on any medium of electronic communication sub-
ject to the jurisdiction of the Federal Communications Com-
mission” and strengthening the warning required to appear
on cigarette packages. Public Health Cigarette Smoking
Act of 1969, Pub. L. 91-222, §§4, 6, 84 Stat. 88-89. Impor-
tantly, Congress extended indefinitely the prohibition on any
other regulation of cigarette labeling with respect to smok-
ing and health (again despite the importance of labeling reg-
ulation under the FDCA). §5(a), 84 Stat. 88 (codified at 15
U.S. C. §1334(a)). Moreover, it expressly forbade the FTC
from taking any action on its pending rule until July 1, 1971,
and it required the FTC, if it decided to proceed with its rule
thereafter, to notify Congress at least six months in advance
of the rule’s becoming effective. §7(a), 84 Stat. 89. As the
chairman of the House committee in which the bill originated
stated, “the Congress—the body elected by the people—
must make the policy determinations involved in this legisla-
tion—and not some agency made up of appointed officials.”
116 Cong. Rec. 7920 (1970) (remarks of Rep. Staggers).
Four years later, after Congress had transferred the au-
thority to regulate substances covered by the Hazardous
Substances Act (HSA) from the FDA to the Consumer Prod-
ucts Safety Commission (CPSC), the American Public Health
Association, joined by Senator Moss, petitioned the CPSC to
regulate cigarettes yielding more than 21 milligrams of tar.
See Action on Smoking and Health v. Harris, 655 F. 2d 236,
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241 (CADC 1980); R. Kluger, Ashes to Ashes 375-376 (1996).
After the CPSC determined that it lacked authority under
the HSA to regulate cigarettes, a District Court held that
the HSA did, in fact, grant the CPSC such jurisdiction
and ordered it to reexamine the petition. See American
Public Health Association v. Consumer Product Safety
Commission, [1972-1975 Transfer Binder] CCH Consumer
Prod. Safety Guide 75,081 (DC 1975), vacated as moot,
No. 75-1863 (CADC 1976). Before the CPSC could take any
action, however, Congress mooted the issue by adopting leg-
islation that eliminated the agency’s authority to regulate
“tobacco and tobacco products.” Consumer Product Safety
Commission Improvements Act of 1976, Pub. L. 94-284,
§3(c), 90 Stat. 503 (codified at 15 U. S. C. § 1261(f)(2)). Sena-
tor Moss acknowledged that the “legislation, in effect, re-
verse[d]” the District Court’s decision, 121 Cong. Rec. 23563
(1975), and the FDA later observed that the episode was
“particularly” “indicative of the policy of Congress to limit
the regulatory authority over cigarettes by Federal Agen-
cies,” Letter to Action on Smoking and Health (ASH) Execu-
tive Director Banzhaf from FDA Comm’r Goyan (Nov. 25,
1980), App. 59. A separate statement in the Senate Report
underscored that the legislation’s purpose was to “unmistak-
ably reaffirm the clear mandate of the Congress that the
basic regulation of tobacco and tobacco products is governed
by the legislation dealing with the subject, . . . and that any
further regulation in this sensitive and complex area must
be reserved for specific Congressional action.” S. Rep.
No. 94-251, p. 43 (1975) (additional views of Sens. Hartke,
Hollings, Ford, Stevens, and Beall).

Meanwhile, the FDA continued to maintain that it lacked
jurisdiction under the FDCA to regulate tobacco products as
customarily marketed. In 1972, FDA Commissioner Ed-
wards testified before Congress that “cigarettes recom-
mended for smoking pleasure are beyond the Federal Food,
Drug, and Cosmetic Act.” 1972 Hearings 239, 242. He fur-
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ther stated that the FDA believed that the Public Health
Cigarette Smoking Act “demonstrates that the regulation of
cigarettes is to be the domain of Congress,” and that “label-
ing or banning cigarettes is a step that can be take[n] only
by the Congress. Any such move by FDA would be incon-
sistent with the clear congressional intent.” Ibid.

In 1977, ASH filed a citizen petition requesting that the
FDA regulate cigarettes, citing many of the same grounds
that motivated the FDA’s rulemaking here. See Citizen Pe-
tition, No. 77P-0185 (May 26, 1977), 10 Reec. in No. 97-1604
(CA4), Tab No. 22, pp. 1-10. ASH asserted that nicotine
was highly addictive and had strong physiological effects on
the body; that those effects were “intended” because con-
sumers use tobacco products precisely to obtain those ef-
fects; and that tobacco causes thousands of premature deaths
annually. Ibid. In denying ASH’s petition, FDA Commis-
sioner Kennedy stated that “[t]he interpretation of the Act
by FDA consistently has been that cigarettes are not a drug
unless health claims are made by the vendors.” Letter to
ASH Executive Director Banzhaf (Dec. 5, 1977), App. 47.
After the matter proceeded to litigation, the FDA argued in
its brief to the Court of Appeals that “cigarettes are not
comprehended within the statutory definition of the term
‘drug’ absent objective evidence that vendors represent or
intend that their products be used as a drug.” Brief for Ap-
pellee in Action on Smoking and Health v. Harris, 655 F. 2d
236 (CADC 1980), 9 Rec. in No. 97-1604 (CA4), Tab No. 4,
at 27-28. The FDA also contended that Congress had “long
been aware that the FDA does not consider cigarettes to be
within its regulatory authority in the absence of health
claims made on behalf of the manufacturer or vendor,” and
that, because “Congress has never acted to disturb the
agency’s interpretation,” it had “acquiesced in the FDA’s in-
terpretation of the statutory limits on its authority to regu-
late cigarettes.” Id., at 23, 27, n. 23. The Court of Appeals
upheld the FDA’s position, concluding that “[ilf the statute



Cite as: 529 U. S. 120 (2000) 153

Opinion of the Court

requires expansion, that is the job of Congress.” Action on
Smoking and Health v. Harris, 655 F. 2d, at 243. In 1980,
the FDA also denied a request by ASH to commence rule-
making proceedings to establish the agency’s jurisdiction to
regulate cigarettes as devices. See Letter to ASH Execu-
tive Director Banzhaf from FDA Comm’r Goyan (Nov. 25,
1980), App. 50-51. The agency stated that “[ilnsofar as
rulemaking would relate to cigarettes or attached filters as
customarily marketed, we have concluded that FDA has no
jurisdiction under section 201(h) of the Act [21 U.S.C.
§321(h)].” Id., at 67.

In 1983, Congress again considered legislation on the
subject of smoking and health. HHS Assistant Secretary
Brandt testified that, in addition to being “a major cause of
cancer,” smoking is a “major cause of heart disease” and
other serious illnesses, and can result in “unfavorable preg-
nancy outcomes.” 1983 House Hearings 19-20. He also
stated that it was “well-established that cigarette smok-
ing is a drug dependence, and that smoking is addictive for
many people.” Id., at 20. Nonetheless, Assistant Secre-
tary Brandt maintained that “the issue of regulation of
tobacco . . . is something that Congress has reserved to itself,
and we do not within the Department have the authority to
regulate nor are we seeking such authority.” Id., at 74. He
also testified before the Senate, stating that, despite the evi-
dence of tobacco’s health effects and addictiveness, the De-
partment’s view was that “Congress has assumed the respon-
sibility of regulating . . . cigarettes.” Smoking Prevention
and Education Act: Hearings on S. 772 before the Senate
Committee on Labor and Human Resources, 98th Cong., 1st
Sess., 56 (1983) (hereinafter 1983 Senate Hearings).

Against this backdrop, Congress enacted three additional
tobacco-specific statutes over the next four years that incre-
mentally expanded its regulatory scheme for tobacco prod-
ucts. In 1983, Congress adopted the Alcohol and Drug
Abuse Amendments, Pub. L. 98-24, 97 Stat. 175 (codified at
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42 U. S. C. §290aa et seq.), which require the Secretary of
HHS to report to Congress every three years on the “addic-
tive property of tobacco” and to include recommendations for
action that the Secretary may deem appropriate. A year
later, Congress enacted the Comprehensive Smoking Educa-
tion Act, Pub. L. 98-474, 98 Stat. 2200, which amended the
FCLAA by again modifying the prescribed warning. Nota-
bly, during debate on the Senate floor, Senator Hawkins
argued that the FCLAA was necessary in part because
“lulnder the Food, Drug and Cosmetic Act, the Congress
exempted tobacco products.” 130 Cong. Rec. 26953 (1984).
And in 1986, Congress enacted the Comprehensive Smoke-
less Tobacco Health Education Act of 1986 (CSTHEA), Pub.
L. 99-252, 100 Stat. 30 (codified at 15 U. S. C. §4401 et seq.),
which essentially extended the regulatory provisions of the
FCLAA to smokeless tobacco products. Like the FCLAA,
the CSTHEA provided that “[nJo statement relating to the
use of smokeless tobacco products and health, other than the
statements required by [the Act], shall be required by any
Federal agency to appear on any package . . . of a smokeless
tobacco product.” §7(a), 100 Stat. 34 (codified at 15 U. S. C.
§4406(a)). Thus, as with cigarettes, Congress reserved for
itself an aspect of smokeless tobacco regulation that is partic-
ularly important to the FDCA’s regulatory scheme.

In 1988, the Surgeon General released a report summa-
rizing the abundant scientific literature demonstrating that
“[cligarettes and other forms of tobacco are addicting,” and
that “nicotine is psychoactive” and “causes physical depend-
ence characterized by a withdrawal syndrome that usually
accompanies nicotine abstinence.” 1988 Surgeon General’s
Report 14. The report further concluded that the “pharma-
cologic and behavioral processes that determine tobacco ad-
diction are similar to those that determine addiction to drugs
such as heroin and cocaine.” Id., at 15. In the same year,
FDA Commissioner Young stated before Congress that “it
doesn’t look like it is possible to regulate [tobacco] under the



Cite as: 529 U. S. 120 (2000) 155

Opinion of the Court

Food, Drug and Cosmetic Act even though smoking, I think,
has been widely recognized as being harmful to human
health.” Rural Development, Agriculture, and Related
Agencies Appropriations for 1989: Hearings before a Sub-
committee of the House Committee on Appropriations, 100th
Cong., 2d Sess., 409 (1988). At the same hearing, the FDA’s
General Counsel testified that “what is fairly important in
FDA law is whether a product has a therapeutic purpose,”
and “[cligarettes themselves are not used for a therapeutic
purpose as that concept is ordinarily understood.” Id., at
410. Between 1987 and 1989, Congress considered three
more bills that would have amended the FDCA to grant the
FDA jurisdiction to regulate tobacco products. See H. R.
3294, 100th Cong., 1st Sess. (1987); H. R. 1494, 101st Cong.,
1st Sess. (1989); S. 769, 101st Cong., 1st Sess. (1989). As
before, Congress rejected the proposals. In 1992, Congress
instead adopted the Alcohol, Drug Abuse, and Mental Health
Administration Reorganization Act, Pub. L. 102-321, §202,
106 Stat. 394 (codified at 42 U. S. C. §300x et seq.), which
creates incentives for States to regulate the retail sale of
tobacco products by making States’ receipt of certain block
grants contingent on their prohibiting the sale of tobacco
products to minors.

Taken together, these actions by Congress over the past
35 years preclude an interpretation of the FDCA that grants
the FDA jurisdiction to regulate tobacco products. We do
not rely on Congress’ failure to act—its consideration and
rejection of bills that would have given the FDA this author-
ity—in reaching this conclusion. Indeed, this is not a case
of simple inaction by Congress that purportedly represents
its acquiescence in an agency’s position. To the contrary,
Congress has enacted several statutes addressing the partic-
ular subject of tobacco and health, creating a distinct regula-
tory scheme for cigarettes and smokeless tobacco. In doing
so, Congress has been aware of tobacco’s health hazards and
its pharmacological effects. It has also enacted this legisla-
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tion against the background of the FDA repeatedly and con-
sistently asserting that it lacks jurisdiction under the FDCA
to regulate tobacco products as customarily marketed. Fur-
ther, Congress has persistently acted to preclude a meaning-
ful role for any administrative agency in making policy on
the subject of tobacco and health. Moreover, the substance
of Congress’ regulatory scheme is, in an important respect,
incompatible with FDA jurisdiction. Although the super-
vision of product labeling to protect consumer health is a
substantial component of the FDA’s regulation of drugs and
devices, see 21 U.S.C. §352 (1994 ed. and Supp. III), the
FCLAA and the CSTHEA explicitly prohibit any federal
agency from imposing any health-related labeling require-
ments on cigarettes or smokeless tobacco products, see 15
U. S. C. §§1334(a), 4406(a).

Under these circumstances, it is clear that Congress’
tobacco-specific legislation has effectively ratified the FDA’s
previous position that it lacks jurisdiction to regulate to-
bacco. Asin Bob Jones Uniwv. v. United States, 461 U. S. 574
(1983), “[ilt is hardly conceivable that Congress—and in this
setting, any Member of Congress—was not abundantly
aware of what was going on.” Id., at 600-601. Congress
has affirmatively acted to address the issue of tobacco and
health, relying on the representations of the FDA that it had
no authority to regulate tobacco. It has created a distinct
scheme to regulate the sale of tobacco products, focused on
labeling and advertising, and premised on the belief that the
FDA lacks such jurisdiction under the FDCA. As a result,
Congress’ tobacco-specific statutes preclude the FDA from
regulating tobacco products as customarily marketed.

Although the dissent takes issue with our discussion of the
FDA'’s change in position, post, at 186-189, our conclusion does
not rely on the fact that the FDA’s assertion of jurisdiction
represents a sharp break with its prior interpretation of the
FDCA. Certainly, an agency’s initial interpretation of a
statute that it is charged with administering is not “carved
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in stone.” Chevron, 467 U. S., at 863; see also Smiley v. Cit-
ibank (South Dakota), N. A., 517 U. S. 735, 742 (1996). As
we recognized in Motor Vehicle Mfrs. Assn. of United States,
Inc. v. State Farm Mut. Automobile Ins. Co., 463 U. S. 29
(1983), agencies “must be given ample latitude to ‘adapt their
rules and policies to the demands of changing -circum-
stances.”” Id., at 42 (quoting Permian Basin Area Rate
Cases, 390 U.S. 747, 784 (1968)). The consistency of the
FDA'’s prior position is significant in this case for a different
reason: It provides important context to Congress’ enact-
ment of its tobacco-specific legislation. When the FDA re-
peatedly informed Congress that the FDCA does not grant
it the authority to regulate tobacco products, its statements
were consistent with the agency’s unwavering position since
its inception, and with the position that its predecessor
agency had first taken in 1914. Although not crucial, the
consistency of the FDA’s prior position bolsters the conclu-
sion that when Congress created a distinct regulatory
scheme addressing the subject of tobacco and health, it un-
derstood that the FDA is without jurisdiction to regulate
tobacco products and ratified that position.

The dissent also argues that the proper inference to be
drawn from Congress’ tobacco-specific legislation is “criti-
cally ambivalent.” Post, at 182. We disagree. In that se-
ries of statutes, Congress crafted a specific legislative re-
sponse to the problem of tobacco and health, and it did so
with the understanding, based on repeated assertions by the
FDA, that the agency has no authority under the FDCA to
regulate tobacco products. Moreover, Congress expressly
pre-empted any other regulation of the labeling of tobacco
products concerning their health consequences, even though
the oversight of labeling is central to the FDCA’s regulatory
scheme. And in addressing the subject, Congress consist-
ently evidenced its intent to preclude any federal agency
from exercising significant policymaking authority in the
area. Under these circumstances, we believe the appro-
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priate inference—that Congress intended to ratify the FDA’s
prior position that it lacks jurisdiction—is unmistakable.
The dissent alternatively argues that, even if Congress’
subsequent tobacco-specific legislation did, in fact, ratify the
FDA’s position, that position was merely a contingent dis-
avowal of jurisdiction. Specifically, the dissent contends
that “the FDA’s traditional view was largely premised on
a perceived inability to prove the necessary statutory ‘in-
tent’ requirement.” Post, at 189-190. A fair reading of the
FDA'’s representations prior to 1995, however, demonstrates
that the agency’s position was essentially unconditional.
See, e. g., 1972 Hearings 239, 242 (statement of Comm’r Ed-
wards) (“[R]egulation of cigarettes is to be the domain of
Congress,” and “[a]ny such move by FDA would be inconsist-
ent with the clear congressional intent”); 1983 House Hear-
ings 74 (statement of Assistant Secretary Brandt) (“[T]he
issue of regulation of tobacco . . . is something that Congress
has reserved to itself”); 1983 Senate Hearings 56 (statement
of Assistant Secretary Brandt) (“Congress has assumed the
responsibility of regulating . . . cigarettes”); Brief for Appel-
lee in Action on Smoking and Health v. Harris, 655 F. 2d
236 (CADC 1980), 9 Rec. in No. 97-1604 (CA4), Tab No. 4,
at 27, n. 23 (because “Congress has never acted to disturb
the agency’s interpretation,” it “acquiesced in the FDA’s in-
terpretation”). To the extent the agency’s position could be
characterized as equivocal, it was only with respect to the
well-established exception of when the manufacturer makes
express claims of therapeutic benefit. See, e. g., 1965 Hear-
ings 193 (statement of Deputy Comm’r Rankin) (“The Food
and Drug Administration has no jurisdiction under the Food,
Drug, and Cosmetic Act over tobacco, unless it bears drug
claims”); Letter to ASH Executive Director Banzhaf from
FDA Comm’r Kennedy (Dec. 5, 1977), App. 47 (“The inter-
pretation of the Act by FDA consistently has been that ciga-
rettes are not a drug unless health claims are made by the
vendors”); Letter to ASH Executive Director Banzhaf from
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FDA Comm’r Goyan (Nov. 25, 1980), id., at 67 (“Insofar as
rulemaking would relate to cigarettes or attached filters as
customarily marketed, we have concluded that FDA has no
jurisdiction”). Thus, what Congress ratified was the FDA’s
plain and resolute position that the FDCA gives the agency
no authority to regulate tobacco products as customarily

marketed.
C

Finally, our inquiry into whether Congress has directly
spoken to the precise question at issue is shaped, at least
in some measure, by the nature of the question presented.
Deference under Chevron to an agency’s construction of a
statute that it administers is premised on the theory that a
statute’s ambiguity constitutes an implicit delegation from
Congress to the agency to fill in the statutory gaps. See
Chevron, supra, at 844. In extraordinary cases, however,
there may be reason to hesitate before concluding that Con-
gress has intended such an implicit delegation. Cf. Breyer,
Judicial Review of Questions of Law and Policy, 38 Admin.
L. Rev. 363, 370 (1986) (“A court may also ask whether the
legal question is an important one. Congress is more likely
to have focused upon, and answered, major questions, while
leaving interstitial matters to answer themselves in the
course of the statute’s daily administration”).

This is hardly an ordinary case. Contrary to its represen-
tations to Congress since 1914, the FDA has now asserted
jurisdiction to regulate an industry constituting a significant
portion of the American economy. In fact, the FDA con-
tends that, were it to determine that tobacco products pro-
vide no “reasonable assurance of safety,” it would have the
authority to ban cigarettes and smokeless tobacco entirely.
See Brief for Petitioners 35-36; Reply Brief for Petitioners
14. Owing to its unique place in American history and soci-
ety, tobacco has its own unique political history. Congress,
for better or for worse, has created a distinet regulatory
scheme for tobacco products, squarely rejected proposals to
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give the FDA jurisdiction over tobacco, and repeatedly acted
to preclude any agency from exercising significant policy-
making authority in the area. Given this history and the
breadth of the authority that the FDA has asserted, we are
obliged to defer not to the agency’s expansive construction
of the statute, but to Congress’ consistent judgment to deny
the FDA this power.

Our decision in MCI Telecommumnications Corp. v. Ameri-
can Telephone & Telegraph Co., 512 U. S. 218 (1994), is in-
structive. That case involved the proper construction of the
term “modify” in § 203(b) of the Communications Act of 1934.
The FCC contended that, because the Act gave it the discre-
tion to “modify any requirement” imposed under the statute,
it therefore possessed the authority to render voluntary the
otherwise mandatory requirement that long distance carri-
ers file their rates. Id., at 225. We rejected the FCC’s con-
struction, finding “not the slightest doubt” that Congress had
directly spoken to the question. Id., at 228. In reasoning
even more apt here, we concluded that “[iJt is highly unlikely
that Congress would leave the determination of whether
an industry will be entirely, or even substantially, rate-
regulated to agency discretion—and even more unlikely that
it would achieve that through such a subtle device as permis-
sion to ‘modify’ rate-filing requirements.” Id., at 231.

As in MCI, we are confident that Congress could not have
intended to delegate a decision of such economic and political
significance to an agency in so cryptic a fashion. To find
that the FDA has the authority to regulate tobacco products,
one must not only adopt an extremely strained understand-
ing of “safety” as it is used throughout the Act—a concept
central to the FDCA’s regulatory scheme—but also ignore
the plain implication of Congress’ subsequent tobacco-
specific legislation. It is therefore clear, based on the
FDCA’s overall regulatory scheme and the subsequent to-
bacco legislation, that Congress has directly spoken to the
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question at issue and precluded the FDA from regulating

tobacco products.
* * *k

By no means do we question the seriousness of the prob-
lem that the FDA has sought to address. The agency has
amply demonstrated that tobacco use, particularly among
children and adolescents, poses perhaps the single most sig-
nificant threat to public health in the United States. None-
theless, no matter how “important, conspicuous, and contro-
versial” the issue, and regardless of how likely the public is
to hold the Executive Branch politically accountable, post, at
190, an administrative agency’s power to regulate in the pub-
lic interest must always be grounded in a valid grant of au-
thority from Congress. And “‘[i]n our anxiety to effectuate
the congressional purpose of protecting the public, we must
take care not to extend the scope of the statute beyond the
point where Congress indicated it would stop.”” United
States v. Article of Drug . . . Bacto-Unidisk, 394 U. S. 784,
800 (1969) (quoting 62 Cases of Jam v. United States, 340
U.S. 593, 600 (1951)). Reading the FDCA as a whole, as
well as in conjunction with Congress’ subsequent tobacco-
specific legislation, it is plain that Congress has not given
the FDA the authority that it seeks to exercise here. For
these reasons, the judgment of the Court of Appeals for the
Fourth Circuit is affirmed.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE GINSBURG join, dissenting.

The Food and Drug Administration (FDA) has the author-
ity to regulate “articles (other than food) intended to af-
fect the structure or any function of the body . ...” Fed-
eral Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C.
§321(g)(1)(C). Unlike the majority, I believe that tobacco
products fit within this statutory language.
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In its own interpretation, the majority nowhere denies the
following two salient points. First, tobacco products (in-
cluding cigarettes) fall within the scope of this statutory
definition, read literally. Cigarettes achieve their mood-
stabilizing effects through the interaction of the chemical
nicotine and the cells of the central nervous system. Both
cigarette manufacturers and smokers alike know of, and de-
sire, that chemically induced result. Hence, cigarettes are
“intended to affect” the body’s “structure” and “function,” in
the literal sense of these words.

Second, the statute’s basic purpose—the protection of
public health—supports the inclusion of cigarettes within
its scope. See United States v. Article of Drug . . . Bacto-
Unidisk, 394 U. S. 784, 798 (1969) (FDCA “is to be given a
liberal construction consistent with [its] overriding pur-
pose to protect the public health” (emphasis added)). Un-
regulated tobacco use causes “[m]ore than 400,000 people [to]
die each year from tobacco-related illnesses, such as cancer,
respiratory illnesses, and heart disease.” 61 Fed. Reg.
44398 (1996). Indeed, tobacco products kill more people in
this country every year “than ... AIDS ..., car accidents,
alcohol, homicides, illegal drugs, suicides, and fires, com-
bined.” Ibid. (emphasis added).

Despite the FDCA’s literal language and general purpose
(both of which support the FDA’s finding that cigarettes
come within its statutory authority), the majority nonethe-
less reads the statute as excluding tobacco products for two
basic reasons:

(1) the FDCA does not “fit” the case of tobacco because
the statute requires the FDA to prohibit dangerous
drugs or devices (like cigarettes) outright, and the
agency concedes that simply banning the sale of ciga-
rettes is not a proper remedy, ante, at 139-141; and

(2) Congress has enacted other statutes, which, when
viewed in light of the FDA’s long history of denying
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tobacco-related jurisdiction and considered together
with Congress’ failure explicitly to grant the agency
tobacco-specific authority, demonstrate that Congress
did not intend for the FDA to exercise jurisdiction over
tobacco, ante, at 155-156.

In my view, neither of these propositions is valid. Rather,
the FDCA does not significantly limit the FDA’s remedial
alternatives. See infra, at 174-181. And the later statutes
do not tell the FDA it cannot exercise jurisdiction, but sim-
ply leave FDA jurisdictional law where Congress found it.
See infra, at 181-186; cf. Food and Drug Administration
Modernization Act of 1997, 111 Stat. 2380 (codified at note fol-
lowing 21 U. S. C. §321 (1994 ed., Supp. III)) (statute “shall”
not “be construed to affect the question of whether” the FDA
“has any authority to regulate any tobacco product”).

The bulk of the opinion that follows will explain the basis
for these latter conclusions. In short, I believe that the
most important indicia of statutory meaning—language and
purpose—along with the FDCA’s legislative history (de-
scribed briefly in Part I) are sufficient to establish that the
FDA has authority to regulate tobacco. The statute-specific
arguments against jurisdiction that the tobacco companies
and the majority rely upon (discussed in Part II) are based
on erroneous assumptions and, thus, do not defeat the
jurisdiction-supporting thrust of the FDCA’s language and
purpose. The inferences that the majority draws from later
legislative history are not persuasive, since (as I point out in
Part III) one can just as easily infer from the later laws that
Congress did not intend to affect the FDA’s tobacco-related
authority at all. And the fact that the FDA changed its
mind about the scope of its own jurisdiction is legally insig-
nificant because (as Part IV establishes) the agency’s reasons
for changing course are fully justified. Finally, as I explain
in Part V, the degree of accountability that likely will attach
to the FDA’s action in this case should alleviate any concern
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that Congress, rather than an administrative agency, ought
to make this important regulatory decision.

I

Before 1938, the federal Pure Food and Drug Act con-
tained only two jurisdictional definitions of “drug”:

“[1] medicines and preparations recognized in the
United States Pharmacopoeia or National Formulary . . .
and [2] any substance or mixture of substances intended
to be used for the cure, mitigation, or prevention of dis-
ease.” Act of June 30, 1906, ch. 3915, §6, 34 Stat. 769.

In 1938, Congress added a third definition, relevant here:

“@3) articles (other than food) intended to affect the
structure or any function of the body ....” Act of June
25, 1938, ch. 675, §201(g), 52 Stat. 1041 (codified at 21
U. S. C. §321(g)(1)(C)).

It also added a similar definition in respect to a “device.”
See §201(h), 52 Stat. 1041 (codified at 21 U. S. C. §321(h)).
As T have mentioned, the literal language of the third defini-
tion and the FDCA’s general purpose both strongly support
a projurisdiction reading of the statute. See supra, at
161-162.

The statute’s history offers further support. The FDA
drafted the new language, and it testified before Congress
that the third definition would expand the FDCA’s jurisdic-
tional scope significantly. See Hearings on S. 1944 before a
Subcommittee of the Senate Committee on Commerce, 73d
Cong., 2d Sess., 15-16 (1933), reprinted in 1 FDA, Legislative
History of the Federal Food, Drug, and Cosmetic Act and Its
Amendments 107-108 (1979) (hereinafter Leg. Hist.). In-
deed, “[t]he purpose” of the new definition was to “make pos-
sible the regulation of a great many products that have been
found on the market that cannot be alleged to be treatments
for diseased conditions.” Id., at 108. While the drafters fo-
cused specifically upon the need to give the FDA jurisdiction
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over ‘“slenderizing” products such as “antifat remedies,”
1bid., they were aware that, in doing so, they had created
what was “admittedly an inclusive, a wide definition,” id., at
107. And that broad language was included deliberately, so
that jurisdiction could be had over “all substances and prep-
arations, other than food, and all devices intended to affect
the structure or any function of the body . ...” Ibid. (em-
phasis added); see also Hearings on S. 2800 before the Senate
Committee on Commerce, 73d Cong., 2d Sess., 516 (1934),
reprinted in 2 Leg. Hist. 519 (statement of then-FDA Chief
Walter Campbell acknowledging that “[tlhis definition of
‘drugs’ is all-inclusive”).

After studying the FDCA’s history, experts have written
that the statute “is a purposefully broad delegation of discre-
tionary powers by Congress,” 1 J. O’Reilly, Food and Drug
Administration §6.01, p. 6-1 (2d ed. 1995) (hereinafter
O’Reilly), and that, in a sense, the FDCA “must be regarded
as a constitution” that “establish[es] general principles” and
“permit[s] implementation within broad parameters” so that
the FDA can “implement these objectives through the most
effective and efficient controls that can be devised.” Hutt,
Philosophy of Regulation Under the Federal Food, Drug and
Cosmetic Act, 28 Food Drug Cosm. L. J. 177, 178-179 (1973)
(emphasis added). This Court, too, has said that the

“historical expansion of the definition of drug, and the
creation of a parallel concept of devices, clearly show . ..
that Congress fully intended that the Act’s coverage be
as broad as its literal language indicates—and equally
clearly, broader than any strict medical definition might
otherwise allow.” Bacto-Unidisk, 394 U. S., at 798.

That Congress would grant the FDA such broad jurisdic-
tional authority should surprise no one. In 1938, the Presi-
dent and much of Congress believed that federal administra-
tive agencies needed broad authority and would exercise that
authority wisely—a view embodied in much Second New
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Deal legislation. Cf. Gray v. Powell, 314 U. S. 402, 411-412
(1941) (Congress “could have legislated specifically” but de-
cided “to delegate that function to those whose experience
in a particular field gave promise of a better informed, more
equitable” determination). Thus, at around the same time
that it added the relevant language to the FDCA, Congress
enacted laws granting other administrative agencies even
broader powers to regulate much of the Nation’s transporta-
tion and communication. See, e. g., Civil Aeronautics Act of
1938, ch. 601, §401(d)(1), 52 Stat. 987 (Civil Aeronautics
Board to regulate airlines within confines of highly general
“public convenience and necessity” standard); Motor Carrier
Act of 1935, ch. 498, §204(a)(1), 49 Stat. 546 (Interstate Com-
merce Commission to establish “reasonable requirements”
for trucking); Communications Act of 1934, ch. 652, §201(a),
48 Stat. 1070 (Federal Communications Commission (FCC)
to regulate radio, later television, within confines of even
broader “public interest” standard). Why would the 1938
New Deal Congress suddenly have hesitated to delegate to
so well established an agency as the FDA all of the discre-
tionary authority that a straightforward reading of the rele-
vant statutory language implies?

Nor is it surprising that such a statutory delegation of
power could lead after many years to an assertion of juris-
diction that the 1938 legislators might not have expected.
Such a possibility is inherent in the very nature of a broad
delegation. In 1938, it may well have seemed unlikely that
the FDA would ever bring cigarette manufacturers within
the FDCA’s statutory language by proving that cigarettes
produce chemical changes in the body and that the makers
“intended” their product chemically to affect the body’s
“structure” or “function.” Or, back then, it may have
seemed unlikely that, even assuming such proof, the FDA
actually would exercise its discretion to regulate so popular
a product. See R. Kluger, Ashes to Ashes 105 (1997) (in the
1930’s “Americans were in love with smoking . . .”).
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But it should not have seemed unlikely that, assuming the
FDA decided to regulate and proved the particular juris-
dictional prerequisites, the courts would rule such a juris-
dictional assertion fully authorized. Cf. United States v.
Southwestern Cable Co., 392 U.S. 157, 172 (1968) (reading
Communications Act of 1934 as authorizing FCC jurisdic-
tion to regulate cable systems while noting that “Congress
could not in 1934 have foreseen the development of” ad-
vanced communications systems). After all, this Court has
read more narrowly phrased statutes to grant what might
have seemed even more unlikely assertions of agency juris-
diction. See, e.g., Permian Basin Area Rate Cases, 390
U. S. 747, 774-777 (1968) (statutory authority to regulate in-
terstate “transportation” of natural gas includes authority to
regulate “prices” charged by field producers); Phillips Petro-
leum Co. v. Wisconsin, 347 U. S. 672, 677-684 (1954) (inde-
pendent gas producer subject to regulation despite Natural
Gas Act’s express exemption of gathering and production
facilities).

I shall not pursue these general matters further, for nei-
ther the companies nor the majority denies that the FDCA’s
literal language, its general purpose, and its particular legis-
lative history favor the FDA’s present jurisdictional view.
Rather, they have made several specific arguments in sup-
port of one basic contention: Even if the statutory delegation
is broad, it is not broad enough to include tobacco. I now
turn to each of those arguments.

II
A

The tobacco companies contend that the FDCA’s words
cannot possibly be read to mean what they literally say.
The statute defines “device,” for example, as “an instrument,
apparatus, implement, machine, contrivance, implant, in
vitro reagent, or other similar or related article . . . intended
to affect the structure or any function of the body ....” 21
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U.S.C. §321(h). Taken literally, this definition might in-
clude everything from room air conditioners to thermal paja-
mas. The companies argue that, to avoid such a result, the
meaning of “drug” or “device” should be confined to medical
or therapeutic products, narrowly defined. See Brief for
Respondent United States Tobacco Co. 8-9.

The companies may well be right that the statute should
not be read to cover room air conditioners and winter under-
wear. But I do not agree that we must accept their pro-
posed limitation. For one thing, such a cramped reading
contravenes the established purpose of the statutory lan-
guage. See Bacto-Unidisk, 394 U.S., at 798 (third defini-
tion is “clearly, broader than any strict medical definition”);
1 Leg. Hist. 108 (definition covers products “that can-
not be alleged to be treatments for diseased conditions”).
For another, the companies’ restriction would render the
other two “drug” definitions superfluous. See 21 U.S. C.
§§321(g)(1)(A), (2)(1)(B) (covering articles in the leading
pharmacology compendia and those “intended for use in
the diagnosis, cure, mitigation, treatment, or prevention of
disease”).

Most importantly, the statute’s language itself supplies a
different, more suitable, limitation: that a “drug” must be a
chemical agent. The FDCA’s “device” definition states that
an article which affects the structure or function of the body
is a “device” only if it “does not achieve its primary intended
purposes through chemical action within . . . the body,” and
“is not dependent upon being metabolized for the achieve-
ment of its primary intended purposes.” §321(h) (emphasis
added). One can readily infer from this language that at
least an article that does achieve its primary purpose
through chemical action within the body and that is depend-
ent upon being metabolized is a “drug,” provided that it oth-
erwise falls within the scope of the “drug” definition. And
one need not hypothesize about air conditioners or thermal
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pajamas to recognize that the chemical nicotine, an impor-
tant tobacco ingredient, meets this test.

Although I now oversimplify, the FDA has determined
that once nicotine enters the body, the blood carries it almost
immediately to the brain. See 61 Fed. Reg. 44698-44699
(1966). Nicotine then binds to receptors on the surface of
brain cells, setting off a series of chemical reactions that
alter one’s mood and produce feelings of sedation and stimu-
lation. See id., at 44699, 44739. Nicotine also increases the
number of nicotinic receptors on the brain’s surface, and al-
ters its normal electrical activity. See id., at 44739. And
nicotine stimulates the transmission of a natural chemical
that “rewards” the body with pleasurable sensations (dopa-
mine), causing nicotine addiction. See id., at 44700, 44721-
44722. The upshot is that nicotine stabilizes mood, sup-
presses appetite, tranquilizes, and satisfies a physical craving
that nicotine itself has helped to create—all through chemical
action within the body after being metabolized.

This physiology—and not simply smoker psychology—
helps to explain why as many as 75% of adult smokers be-
lieve that smoking “reduce[s] nervous irritation,” 60 Fed.
Reg. 41579 (1995); why 73% of young people (10- to 22-year-
olds) who begin smoking say they do so for “relaxation,” 61
Fed. Reg. 44814 (1996); and why less than 3% of smokers
succeed in quitting each year, although 70% want to quit, id.,
at 44704. That chemistry also helps to explain the Surgeon
General’s findings that smokers believe “smoking [makes
them] feel better” and smoke more “in situations involving
negative mood.” Id., at 44814. And, for present purposes,
that chemistry demonstrates that nicotine affects the “struec-
ture” and “function” of the body in a manner that is quite simi-
lar to the effects of other regulated substances. See id., at
44667 (FDA regulates Valium, NoDoz, weight-loss products).
Indeed, addiction, sedation, stimulation, and weight loss are
precisely the kinds of product effects that the FDA typically
reviews and controls. And, since the nicotine in cigarettes
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plainly is not a “food,” its chemical effects suffice to establish
that it is as a “drug” (and the cigarette that delivers it a
drug-delivery “device”) for the purpose of the FDCA.

B

The tobacco companies’ principal definitional argument fo-
cuses upon the statutory word “intended.” See 21 U. S. C.
§321(g)(1)(C). The companies say that “intended” in this
context is a term of art. See Brief for Respondent Brown &
Williamson Tobacco Corp. 2. They assert that the statutory
word “intended” means that the product’s maker has made
an express claim about the effect that its product will have
on the body. Ibid. Indeed, according to the companies, the
FDA’s inability to prove that cigarette manufacturers make
such claims is precisely why that agency historically has said
it lacked the statutory power to regulate tobacco. See id.,
at 19-20.

The FDCA, however, does not use the word “claimed”; it
uses the word “intended.” And the FDA long ago issued
regulations that say the relevant “intent” can be shown not
only by a manufacturer’s “expressions,” but also “by the cir-
cumstances surrounding the distribution of the article.” 41
Fed. Reg. 6896 (1976) (codified at 21 CFR §801.4 (1999)); see
also 41 Fed. Reg. 6896 (1976) (“objective intent” shown if
“article is, with the knowledge [of its makers], offered and
used” for a particular purpose). Thus, even in the absence
of express claims, the FDA has regulated products that af-
fect the body if the manufacturer wants, and knows, that
consumers so use the product. See, e.g, 60 Fed. Reg.
41527-41531 (1995) (describing agency’s regulation of topical
hormones, sunscreens, fluoride, tanning lamps, thyroid in
food supplements, novelty condoms—all marketed without
express claims); see also 1 O’Reilly §13.04, at 13-15 (“Some-
times the very nature of the material makes it a drug . . .”).

Courts ordinarily reverse an agency interpretation of this
kind only if Congress has clearly answered the interpretive
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question or if the agency’s interpretation is unreasonable.
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 842-843 (1984). The companies, in an
effort to argue the former, point to language in the legisla-
tive history tying the word “intended” to a technical concept
called “intended use.” But nothing in Congress’ discussion
either of “intended” or “intended use” suggests that an ex-
press claim (which often shows intent) is always necessary.
Indeed, the primary statement to which the companies direct
our attention says only that a manufacturer can determine
what kind of regulation applies—“food” or “drug”—because,
“through his representations in connection with its sale, [the
manufacturer] can determine” whether an article is to be
used as a “food,” as a “drug,” or as “both.” S. Rep. No. 361,
74th Cong., 1st Sess., 4 (1935), reprinted in 3 Leg. Hist. 696.

Nor is the FDA’s “objective intent” interpretation unrea-
sonable. It falls well within the established scope of the
ordinary meaning of the word “intended.” See Agnew v.
United States, 165 U. S. 36, 53 (1897) (intent encompasses the
known consequences of an act). And the companies ac-
knowledge that the FDA can regulate a drug-like substance
in the ordinary circumstance, i. e., where the manufacturer
makes an express claim, so it is not unreasonable to conclude
that the agency retains such power where a product’s effects
on the body are so well known (say, like those of aspirin or
calamine lotion), that there is no need for express represen-
tations because the product speaks for itself.

The companies also cannot deny that the evidence of their
intent is sufficient to satisfy the statutory word “intended”
as the FDA long has interpreted it. In the first place, there
was once a time when they actually did make express ad-
vertising claims regarding tobacco’s mood-stabilizing and
weight-reducing properties—and historical representations
can portend present expectations. In the late 1920’s, for
example, the American Tobacco Company urged weight-
conscious smokers to “‘Reach for a Lucky instead of a
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sweet.”” Kluger, Ashes to Ashes, at 77-78. The advertise-
ments of R J Reynolds (RJR) emphasized mood stability by
depicting a pilot remarking that “‘It Takes Steady Nerves
to Fly the Mail at Night . ... That’s why I smoke Camels.
And I smoke plenty!”” Id., at 86. RJR also advertised the
stimulating quality of cigarettes, stating in one instance that
“‘You get a Lift with a Camel,”” and, in another, that Camels
are “‘A Harmless Restoration of the Flow of Natural Body
Energy.’” Id., at 87. And claims of medical proof of mild-
ness (and of other beneficial effects) once were commonplace.
See, e. g., id., at 93 (Brown & Williamson advertised Kool-
brand mentholated cigarettes as “a tonic to hot, tired
throats”); id., at 101, 131 (Philip Morris contended that
“‘[rlecognized laboratory tests have conclusively proven the
advantage of Phillip /sic/ Morris’”); id., at 88 (RJR pro-
claimed “‘For Digestion’s sake, smoke Camels! . . . Camels
make mealtime more pleasant—digestion is stimulated—al-
kalinity increased’”). Although in recent decades cigarette
manufacturers have stopped making express health claims in
their advertising, consumers have come to understand what
the companies no longer need to express—that through
chemical action cigarettes stabilize mood, sedate, stimulate,
and help suppress appetite.

Second, even though the companies refused to acknowl-
edge publicly (until only very recently) that the nicotine in
cigarettes has chemically induced, and habit-forming, effects,
see, e. g., Regulation of Tobacco Products (Part 1): Hearings
before the House Subcommittee on Health and the Environ-
ment, 103d Cong., 2d Sess., 628 (1994) (hereinafter 1994
Hearings) (heads of seven major tobacco companies testified
under oath that they believed “nicotine is not addictive” (em-
phasis added)), the FDA recently has gained access to solid,
documentary evidence proving that cigarette manufacturers
have long known tobacco produces these effects within the
body through the metabolizing of chemicals, and that they
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have long wanted their products to produce those effects in
this way.

For example, in 1972, a tobacco-industry scientist ex-
plained that “‘[smoke is beyond question the most optimized
vehicle of nicotine,”” and “‘the cigarette is the most opti-
mized dispenser of smoke.”” 61 Fed. Reg. 44856 (1996)
(emphasis deleted). That same scientist urged company
executives to

“‘[t]hink of the cigarette pack as a storage container for
a day’s supply of nicotine. . . . Think of the cigarette as
a dispenser for a dose unit of nicotine [and] [t]hink of a
puff of smoke as the vehicle of nicotine.”” Ibid. (Philip
Morris) (emphasis deleted).

That same year, other tobacco industry researchers told
their superiors that

“‘in different situations and at different dose levels, nic-
otine appears to act as a stimulant, depressant, tranquil-
izer, psychic energizer, appetite reducer, anti-fatigue
agent, or energizer. . . . Therefore, [tobacco] products
may, in a sense, compete with a variety of other products
with certain types of drug action.”” Id., at 44669 (RJR)
(emphasis deleted).

A draft report prepared by authorities at Philip Morris said
that nicotine

“‘is a physiologically active, nitrogen containing sub-
stance [similar to] quinine, cocaine, atropine and mor-
phine. [And] [w]hile each of these [other] substances
can be used to affect human physiology, nicotine has
a particularly broad range of influence.’” Id., at
44668-44669.

And a 1980 manufacturer’s study stated that

“‘the pharmacological response of smokers to nicotine is
believed to be responsible for an individual’s smoking
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behaviour, providing the motivation for and the degree
of satisfaction required by the smoker.”” Id., at 44936
(Brown & Williamson).

With such evidence, the FDA has more than sufficiently
established that the companies “intend” their products to
“affect” the body within the meaning of the FDCA.

C

The majority nonetheless reaches the “inescapable conclu-
sion” that the language and structure of the FDCA as a
whole “simply do not fit” the kind of public health problem
that tobacco creates. Ante, at 143. That is because, in the
majority’s view, the FDCA requires the FDA to ban outright
“dangerous” drugs or devices (such as cigarettes); yet, the
FDA concedes that an immediate and total cigarette-sale ban
is inappropriate. [Ibid.

This argument is curious because it leads with similarly
“inescapable” force to precisely the opposite conclusion,
namely, that the FDA does have jurisdiction but that it must
ban cigarettes. More importantly, the argument fails to
take into account the fact that a statute interpreted as re-
quiring the FDA to pick a more dangerous over a less dan-
gerous remedy would be a perverse statute, causing, rather
than preventing, unnecessary harm whenever a total ban is
likely the more dangerous response. And one can at least
imagine such circumstances.

Suppose, for example, that a commonly used, mildly addic-
tive sleeping pill (or, say, a kind of popular contact lens),
plainly within the FDA’s jurisdiction, turned out to pose seri-
ous health risks for certain consumers. Suppose further
that many of those addicted consumers would ignore an im-
mediate total ban, turning to a potentially more dangerous
black-market substitute, while a less draconian remedy (say,
adequate notice) would wean them gradually away to a safer
product. Would the FDCA still force the FDA to impose
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the more dangerous remedy? For the following reasons,
I think not.

First, the statute’s language does not restrict the FDA’s
remedial powers in this way. The FDCA permits the FDA
to regulate a “combination product”—i. e., a “device” (such
as a cigarette) that contains a “drug” (such as nicotine)—
under its “device” provisions. 21 U.S. C. §353(g)(1). And
the FDCA’s “device” provisions explicitly grant the FDA
wide remedial discretion. For example, where the FDA
cannot “otherwise” obtain “reasonable assurance” of a de-
vice’s “safety and effectiveness,” the agency may restrict by
regulation a product’s “sale, distribution, or use” upon
“such . . . conditions as the Secretary may prescribe.”
§360j(e)(1) (emphasis added). And the statutory section
that most clearly addresses the FDA’s power to ban (entitled
“Banned devices”) says that, where a device presents “an
unreasonable and substantial risk of illness or injury,” the
Secretary “may”—not must—“initiate a proceeding . . . to
make such device a banned device.” §360f(a) (emphasis
added).

The Court points to other statutory subsections which it
believes require the FDA to ban a drug or device entirely,
even where an outright ban risks more harm than other reg-
ulatory responses. See ante, at 135-136. But the cited
provisions do no such thing. It is true, as the majority con-
tends, that “the FDCA requires the FDA to place all de-
vices” in “one of three classifications” and that Class III de-
vices require “premarket approval.” Amnte, at 136. But it
is not the case that the FDA must place cigarettes in Class
1T because tobacco itself “presents a potential unreasonable
risk of illness or injury.” 21 U. S. C. §360c(a)(1)(C). In fact,
Class III applies only where regulation cannot otherwise
“provide reasonable assurance of . . . safety.” §§360c(a)
(1(A), (B) (placing a device in Class I or Class IT when regu-
lation can provide that assurance). Thus, the statute plainly
allows the FDA to consider the relative, overall “safety” of
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a device in light of its regulatory alternatives, and where the
FDA has chosen the least dangerous path, 7. e., the safest
path, then it can—and does—provide a “reasonable assur-
ance” of “safety” within the meaning of the statute. A good
football helmet provides a reasonable assurance of safety for
the player even if the sport itself is still dangerous. And the
safest regulatory choice by definition offers a “reasonable”
assurance of safety in a world where the other alternatives
are yet more dangerous.

In any event, it is not entirely clear from the statute’s text
that a Class III categorization would require the FDA af-
firmatively to withdraw from the market dangerous devices,
such as cigarettes, which are already widely distributed.
See, e. g., §360f(a) (When a device presents an “unreasonable
and substantial risk of illness or injury,” the Secretary “may”
make it “a banned device”); §360h(a) (when a device “pre-
sents an unreasonable risk of substantial harm to the
public health,” the Secretary “may” require “notification”);
§360h(b) (when a defective device creates an “unreasonable
risk” of harm, the Secretary “may” order “[r]epair, replace-
ment, or refund”); cf. 2 O’Reilly §18.08, at 18-29 (point of
Class III “premarket approval” is to allow “careful scientific
review” of each “truly new” device “before it is exposed” to
users (emphasis added)).

Noting that the FDCA requires banning a “misbranded”
drug, the majority also points to 21 U. S. C. §352(j), which
deems a drug or device “misbranded” if “it is dangerous to
health when used” as “prescribed, recommended, or sug-
gested in the labeling.” See ante, at 135. In addition, the
majority mentions §352(f)(1), which calls a drug or device
“misbranded” unless “its labeling bears . . . adequate direc-
tions for use” as “are necessary for the protection of users.”
Ibid. But this “misbranding” language is not determina-
tive, for it permits the FDA to conclude that a drug or device
is not “dangerous to health” and that it does have “adequate”
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directions when regulated so as to render it as harmless as
possible. And surely the agency can determine that a sub-
stance is comparatively “safe” (not “dangerous”) whenever it
would be less dangerous to make the product available (sub-
ject to regulatory requirements) than suddenly to withdraw
it from the market. Any other interpretation risks substan-
tial harm of the sort that my sleeping pill example illus-
trates. See supra, at 174-175. And nothing in the statute
prevents the agency from adopting a view of “safety” that
would avoid such harm. Indeed, the FDA already seems to
have taken this position when permitting distribution of
toxic drugs, such as poisons used for chemotherapy, that are
dangerous for the user but are not deemed “dangerous to
health” in the relevant sense. See 61 Fed. Reg. 44413 (1996).

The tobacco companies point to another statutory provi-
sion which says that if a device “would cause serious, adverse
health consequences or death, the Secretary shall issue” a
cease distribution order. 21 U.S. C. §360h(e)(1) (emphasis
added). But that word “shall” in this context cannot mean
that the Secretary must resort to the recall remedy when-
ever a device would have serious, adverse health effects.
Rather, that language must mean that the Secretary “shall
issue” a cease distribution order in compliance with the sec-
tion’s procedural requirements if the Secretary chooses in
her discretion to use that particular subsection’s recall rem-
edy. Otherwise, the subsection would trump and make
meaningless the same section’s provision of other lesser rem-
edies such as simple “notice” (which the Secretary similarly
can impose if, but only if, she finds that the device “presents
an unreasonable risk of substantial harm to the public”).
§360h(a)(1). And reading the statute to compel the FDA to
“recall” every dangerous device likewise would conflict with
that same subsection’s statement that the recall remedy
“shall be in addition to [the other] remedies provided” in the
statute. §360h(e)(3) (emphasis added).
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The statute’s language, then, permits the agency to choose
remedies consistent with its basic purpose—the overall pro-
tection of public health.

The second reason the FDCA does not require the FDA
to select the more dangerous remedy, see supra, at 175, is
that, despite the majority’s assertions to the contrary, the
statute does not distinguish among the kinds of health ef-
fects that the agency may take into account when assessing
safety. The Court insists that the statute only permits the
agency to take into account the health risks and benefits of
the “product itself” as used by individual consumers, ante,
at 140, and, thus, that the FDA is prohibited from consider-
ing that a ban on smoking would lead many smokers to suffer
severe withdrawal symptoms or to buy possibly stronger,
more dangerous, black market cigarettes—considerations
that the majority calls “the aggregate health effects of al-
ternative administrative actions.” Ibid. But the FDCA
expressly permits the FDA to take account of compara-
tive safety in precisely this manner. See, e.g.,, 21 U.S. C.
§360h(e)(2)(B)G)(II) (no device recall if “risk of recal[l]” pre-
sents “a greater health risk than” no recall); § 360h(a) (notifi-
cation “unless” notification “would present a greater danger”
than “no such notification”).

Moreover, one cannot distinguish in this context between
a “specific” health risk incurred by an individual and an “ag-
gregate” risk to a group. All relevant risk is, at bottom,
risk to an individual; all relevant risk attaches to “the prod-
uct itself”; and all relevant risk is “aggregate” in the sense
that the agency aggregates health effects in order to deter-
mine risk to the individual consumer. If unregulated smok-
ing will kill 4 individuals out of a typical group of 1,000 peo-
ple, if regulated smoking will kill 1 out of 1,000, and if a
smoking ban (because of the black market) will kill 2 out of
1,000; then these three possibilities mean that in each group
four, one, and two individuals, on average, will die respec-
tively. And the risk to each individual consumer is 4/1,000,
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1/1,000, and 2/1,000 respectively. A “specific” risk to an indi-
vidual consumer and “aggregate” risks are two sides of the
same coin; each calls attention to the same set of facts.
While there may be a theoretical distinction between the
risk of the product itself and the risk related to the presence
or absence of an intervening voluntary act (e. g., the search
for a replacement on the black market), the majority does
not rely upon any such distinction, and the FDA’s history of
regulating “replacement” drugs such as methadone shows
that it has long taken likely actual alternative consumer be-
havior into account.

I concede that, as a matter of logic, one could consider the
FDA’s “safety” evaluation to be different from its choice of
remedies. But to read the statute to forbid the agency from
taking account of the realities of consumer behavior either
in assessing safety or in choosing a remedy could increase
the risks of harm—doubling the risk of death to each “indi-
vidual user” in my example above. Why would Congress
insist that the FDA ignore such realities, even if the conse-
quent harm would occur only unusually, say, where the FDA
evaluates a product (a sleeping pill; a cigarette; a contact
lens) that is already on the market, potentially habit forming,
or popular? I can find no satisfactory answer to this ques-
tion. And that, I imagine, is why the statute itself says
nothing about any of the distinctions that the Court has tried
to draw. See 21 U. S. C. §360c(a)(2) (instructing FDA to de-
termine the safety and effectiveness of a “device” in part by
weighing “any probable benefit to health . . . against any
probable risk of injury or illness . . .” (emphasis added)).

Third, experience counsels against an overly rigid inter-
pretation of the FDCA that is divorced from the statute’s
overall health-protecting purposes. A different set of
words, added to the FDCA in 1958 by the Delaney Amend-
ment, provides that “no [food] additive shall be deemed to
be safe if it is found [after appropriate tests] to induce cancer
when ingested by man or animal.” §348(c)(3). The FDA
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once interpreted this language as requiring it to ban any food
additive, no matter how small the amount, that appeared in
any food product if that additive was ever found to induce
cancer in any animal, no matter how large a dose needed to
induce the appearance of a single carcinogenic cell. See
H. R. Rep. No. 95-658, p. 7 (1977) (discussing agency’s view).
The FDA believed that the statute’s ban mandate was abso-
lute and prevented it from establishing a level of “safe use”
or even to judge whether “the benefits of continued use out-
weigh the risks involved.” Id., at 5. This interpretation—
which in principle could have required the ban of everything
from herbal teas to mushrooms—actually led the FDA to
ban saccharine, see 42 Fed. Reg. 19996 (1977), though this
extremely controversial regulatory response never took ef-
fect because Congress enacted, and has continually renewed,
a law postponing the ban. See Saccharin Study and Label-
ing Act, Pub. L. 95-203, §3, 91 Stat. 1452; e. g., Pub. L. 102-
142, Tit. VI, 105 Stat. 910.

The Court’s interpretation of the statutory language be-
fore us risks Delaney-type consequences with even less lin-
guistic reason. Even worse, the view the Court advances
undermines the FDCA’s overall health-protecting purpose
by placing the FDA in the strange dilemma of either banning
completely a potentially dangerous drug or device or doing
nothing at all. Saying that I have misunderstood its conclu-
sion, the majority maintains that the FDA “may clearly reg-
ulate many ‘dangerous’ products without banning them.”
Ante, at 142. But it then adds that the FDA must ban—
rather than otherwise regulate—a drug or device that “can-
not be used safely for any therapeutic purpose.” Ibid. If1
misunderstand, it is only because this linchpin of the majori-
ty’s conclusion remains unexplained. Why must a widely
used but unsafe device be withdrawn from the market when
that particular remedy threatens the health of many and is
thus more dangerous than another regulatory response? It
is, indeed, a perverse interpretation that reads the FDCA
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to require the ban of a device that has no “safe” thera-
peutic purpose where a ban is the most dangerous remedial
alternative.

In my view, where linguistically permissible, we should
interpret the FDCA in light of Congress’ overall desire to
protect health. That purpose requires a flexible interpreta-
tion that both permits the FDA to take into account the real-
ities of human behavior and allows it, in appropriate cases,
to choose from its arsenal of statutory remedies. A statute
so interpreted easily “fit[s]” this, and other, drug- and
device-related health problems.

II1

In the majority’s view, laws enacted since 1965 require us
to deny jurisdiction, whatever the FDCA might mean in
their absence. But why? Do those laws contain language
barring FDA jurisdiction? The majority must concede that
they do not. Do they contain provisions that are inconsist-
ent with the FDA’s exercise of jurisdiction? With one
exception, see infra, at 184-185, the majority points to no
such provision. Do they somehow repeal the principles of
law (discussed in Part II, supra) that otherwise would lead
to the conclusion that the FDA has jurisdiction in this area?
The companies themselves deny making any such claim.
See Tr. of Oral Arg. 27 (denying reliance on doctrine of “par-
tial repeal”). Perhaps the later laws “shape” and “focus”
what the 1938 Congress meant a generation earlier. Ante,
at 143. But this Court has warned against using the views
of a later Congress to construe a statute enacted many years
before. See Pension Benefit Guaranty Corporation v. LTV
Corp., 496 U. S. 633, 650 (1990) (later history is a “ ‘hazardous
basis for inferring the intent of an earlier’ Congress” (quot-
ing United States v. Price, 361 U. S. 304, 313 (1960))). And,
while the majority suggests that the subsequent history
“control[s] our construction” of the FDCA, see ante, at 143
(citation and internal quotation marks omitted), this Court
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expressly has held that such subsequent views are not “con-
trolling.” Haynes v. United States, 390 U. S. 85, 87-88, n. 4
(1968); accord, Southwestern Cable Co., 392 U. S., at 170 (such
views have “‘very little, if any, significance’”); see also Sul-
liwwan v. Finkelstein, 496 U. S. 617, 632 (1990) (SCALIA, J.,
concurring) (“Arguments based on subsequent legislative
history . . . should not be taken seriously, not even in a
footnote”).

Regardless, the later statutes do not support the majori-
ty’s conclusion. That is because, whatever individual Mem-
bers of Congress after 1964 may have assumed about the
FDA’s jurisdiction, the laws they enacted did not embody
any such “no jurisdiction” assumption. And one cannot au-
tomatically infer an antijurisdiction intent, as the majority
does, for the later statutes are both (and similarly) consistent
with quite a different congressional desire, namely, the in-
tent to proceed without interfering with whatever authority
the FDA otherwise may have possessed. See, e.g., Ciga-
rette Labeling and Advertising—1965: Hearings on H. R.
2248 et al. before the House Committee on Interstate and
Foreign Commerce, 89th Cong., 1st Sess., 19 (1965) (herein-
after 1965 Hearings) (statement of Rep. Fino that the pro-
posed legislation would not “erode” agency authority). As
I demonstrate below, the subsequent legislative history is
critically ambivalent, for it can be read either as (a) “rati-
flying]” a no-jurisdiction assumption, see ante, at 158, or as
(b) leaving the jurisdictional question just where Congress
found it. And the fact that both inferences are “equally ten-
able,” Pension Benefit Guaranty Corp., supra, at 650 (cita-
tion and internal quotation marks omitted); Johnson v.
Transportation Agency, Santa Clara Cty., 480 U. S. 616, 672
(1987) (SCALIA, J., dissenting), prevents the majority from
drawing from the later statutes the firm, antijurisdiction im-
plication that it needs.

Consider, for example, Congress’ failure to provide the
FDA with express authority to regulate tobacco—a circum-
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stance that the majority finds significant. See ante, at 144,
147-148, 155. But cf. Southwestern Cable Co., supra, at 170
(failed requests do not prove agency “did not already pos-
sess” authority). In fact, Congress both failed to grant ex-
press authority to the FDA when the FDA denied it had
jurisdiction over tobacco and failed to take that authority
expressly away when the agency later asserted jurisdiction.
See, e. g., S. 1262, 104th Cong., 1st Sess., §906 (1995) (failed
bill seeking to amend FDCA to say that “[nJothing in this
Act or any other Act shall provide the [FDA] with any au-
thority to regulate in any manner tobacco or tobacco prod-
ucts”); see also H. R. 516, 105th Cong., 1st Sess., §2 (1997)
(similar); H. R. Res. 980, reprinted in 142 Cong. Rec. 5018
(1996) (Georgia legislators unsuccessfully requested that
Congress “rescind any action giving the FDA authority”
over tobacco); H. R. 2283, 104th Cong., 1st Sess. (1995) (failed
bill “[t]lo prohibit the [FDA] regulation of the sale or use
of tobacco”); H. R. 2414, 104th Cong., 1st Sess., §2(a) (1995)
(similar). Consequently, the defeat of various different pro-
posed jurisdictional changes proves nothing. This history
shows only that Congress could not muster the votes neces-
sary either to grant or to deny the FDA the relevant author-
ity. It neither favors nor disfavors the majority’s position.

The majority also mentions the speed with which Con-
gress acted to take jurisdiction away from other agencies
once they tried to assert it. See ante, at 145, 149-151. But
such a congressional response again proves nothing. On the
one hand, the speedy reply might suggest that Congress
somehow resented agency assertions of jurisdiction in an
area it desired to reserve for itself—a consideration that sup-
ports the majority. On the other hand, Congress’ quick re-
action with respect to other agencies’ regulatory efforts con-
trasts dramatically with its failure to enact any responsive
law (at any speed) after the FDA asserted jurisdiction over
tobacco more than three years ago. And that contrast sup-
ports the opposite conclusion.
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In addition, at least one post-1938 statute reveals quite a
different congressional intent than the majority infers. See
note following 21 U.S. C. §321 (1994 ed., Supp. III) (FDA
Modernization Act of 1997) (law “shall /not] be construed to
affect the question of whether the [FDA] has any authority
to regulate any tobacco product,” and “[sJuch authority, if
any, shall be exercised under the [FDCA] as in effect on the
day before the date of [this] enactment”). Consequently, it
appears that the only interpretation that can reconcile all of
the subsequent statutes is the inference that Congress did
not intend, either explicitly or implicitly, for its later laws to
answer the question of the scope of the FDA’s jurisdictional
authority. See 143 Cong. Rec. S8860 (Sept. 5, 1997) (the
Modernization Act will “not interfere or substantially nega-
tively affect any of the FDA tobacco authority”).

The majority’s historical perspective also appears to be
shaped by language in the Federal Cigarette Labeling and
Advertising Act (FCLAA), 79 Stat. 282, 15 U. S. C. §1331
et seq. See ante, at 148-149. The FCLAA requires manu-
facturers to place on cigarette packages, etc., health warn-
ings such as the following:

“SURGEON GENERAL'S WARNING: Smoking
Causes Lung Cancer, Heart Disease, Emphysema, And
May Complicate Pregnancy.” 15 U.S. C. §1333(a).

The FCLAA has an express pre-emption provision which
says that “[n]Jo statement relating to smoking and health,
other than the statement required by [this Act], shall be re-
quired on any cigarette package.” §1334(a). This pre-
emption clause plainly prohibits the FDA from requiring on
“any cigarette package” any other “statement relating to
smoking and health,” but no one contends that the FDA has
failed to abide by this prohibition. See, e. g., 61 Fed. Reg.
44399 (1996) (describing the other regulatory prescriptions).
Rather, the question is whether the FCLAA’s pre-emption
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provision does more. Does it forbid the FDA to regulate
at all?

This Court has already answered that question expressly
and in the negative. See Cipollone v. Liggett Group, Inc.,
505 U. S. 504 (1992). Cipollone held that the FCLAA’s pre-
emption provision does not bar state or federal regulation
outside the provision’s literal scope. Id., at 518. And it de-
scribed the pre-emption provision as “merely prohibit[ing]
state and federal rulemaking bodies from mandating particu-
lar cautionary statements on cigarette labels . ...” Ibid.

This negative answer is fully consistent with Congress’ in-
tentions in regard to the pre-emption language. When Con-
gress enacted the FCLAA, it focused upon the regulatory
efforts of the Federal Trade Commission (FTC), not the
FDA. See 1965 Hearings 1-2. And the Public Health Cig-
arette Smoking Act of 1969, Pub. L. 91-222, § 7(c), 84 Stat. 89,
expressly amended the FCLAA to provide that “[nJothing in
this Act shall be construed to affirm or deny the [FTC’s]
holding that it has the authority to issue trade regulation
rules” for tobacco. See also H. R. Conf. Rep. No. 91-897,
p. 7 (1970) (statement of House Managers) (we have “no in-
tention to resolve the question as to whether” the FTC could
regulate tobacco in a different way); see also 116 Cong. Rec.
7921 (1970) (statement of Rep. Satterfield) (same). Why
would one read the FCLAA’s pre-emption clause—a provi-
sion that Congress intended to limit even in respect to the
agency directly at issue—so broadly that it would bar a dif-
ferent agency from engaging in any other cigarette regula-
tion at all? The answer is that the Court need not, and
should not, do so. And, inasmuch as the Court already has
declined to view the FCLAA as pre-empting the entire field
of tobacco regulation, I cannot accept that that same law
bars the FDA’s regulatory efforts here.

When the FCLAA’s narrow pre-emption provision is set
aside, the majority’s conclusion that Congress clearly in-
tended for its tobacco-related statutes to be the exclusive
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“response” to “the problem of tobacco and health,” ante, at
157, is based on legislative silence. Notwithstanding the
views voiced by various legislators, Congress itself has ad-
dressed expressly the issue of the FDA’s tobacco-related au-
thority only once—and, as I have said, its statement was that
the statute was not to “be construed to affect the question of
whether the [FDA] has any authority to regulate any tobacco
product.” Note following 21 U. S. C. §321 (1994 ed., Supp.
III). The proper inference to be drawn from all of the
post-1965 statutes, then, is one that interprets Congress’
general legislative silence consistently with this statement.

IV

I now turn to the final historical fact that the majority
views as a factor in its interpretation of the subsequent leg-
islative history: the FDA’s former denials of its tobacco-
related authority.

Until the early 1990’s, the FDA expressly maintained that
the 1938 statute did not give it the power that it now seeks
to assert. It then changed its mind. The majority agrees
with me that the FDA’s change of positions does not make a
significant legal difference. See ante, at 156-157; see also
Chevron, 467 U. S., at 863 (“An initial agency interpretation
is not instantly carved in stone”); accord, Smiley v. Citibank
(South Dakota), N. A., 517 U. 8. 735, 742 (1996) (“[C]hange
is not invalidating”). Nevertheless, it labels those denials
“important context” for drawing an inference about Con-
gress’ intent. Ante, at 157. In my view, the FDA’s change
of policy, like the subsequent statutes themselves, does noth-
ing to advance the majority’s position.

When it denied jurisdiction to regulate cigarettes, the
FDA consistently stated why that was so. In 1963, for
example, FDA administrators wrote that cigarettes did not
satisfy the relevant FDCA definitions—in particular, the
“intent” requirement—because cigarette makers did not sell
their product with accompanying “therapeutic claims.”
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Letter to Directors of Bureaus, Divisions and Directors of
Districts from FDA Bureau of Enforcement (May 24, 1963),
in Public Health Cigarette Amendments of 1971: Hearings
on S. 1454 before the Consumer Subcommittee of the Senate
Committee on Commerce, 92d Cong., 2d Sess., 240 (1972)
(hereinafter FDA Enforcement Letter). And subsequent
FDA Commissioners made roughly the same assertion.
One pointed to the fact that the manufacturers only “recom-
mended” cigarettes “for smoking pleasure.” Two others re-
iterated the evidentiary need for “health claims.” Yet an-
other stressed the importance of proving “intent,” adding
that “[wle have not had sufficient evidence” of “intent with
regard to nicotine.” See, respectively, id., at 239 (Comm’r
Edwards); Letter of Dec. 5, 1977, App. 47 (Comm’r Kennedy);
1965 Hearings 193 (Comm’r Rankin); 1994 Hearings 28
(Comm’r Kessler). Tobacco company counsel also testified
that the FDA lacked jurisdiction because jurisdiction “de-
pends on . . . intended use,” which in turn “depends, in
general, on the claims and representations made by the
manufacturer.” Health Consequences of Smoking: Nicotine
Addiction, Hearing before the Subcommittee on Health and
the Environment of the House Committee on Energy and
Commerce, 100th Cong., 2d Sess., 288 (1988) (testimony of
Richard Cooper) (emphasis added).

Other agency statements occasionally referred to addi-
tional problems. Commissioner Kessler, for example, said
that the “enormous social consequences” flowing from a deci-
sion to regulate tobacco counseled in favor of obtaining spe-
cific congressional “guidance.” 1994 Hearings 69; see also
ante, at 153 (quoting statement of Health and Human Services
Secretary Brandt to the effect that Congress wanted to make
the relevant jurisdictional decision). But a fair reading of
the FDA’s denials suggests that the overwhelming problem
was one of proving the requisite manufacturer intent. See
Action on Smoking and Health v. Harris, 655 F. 2d 236, 238—
239 (CADC 1980) (FDA “comments” reveal its “understand-
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ing” that “the crux of FDA jurisdiction over drugs lay
in manufacturers’ representations as revelatory of their
intent”).

What changed? For one thing, the FDA obtained evi-
dence sufficient to prove the necessary “intent” despite
the absence of specific “claims.” See supra, at 172-174.
This evidence, which first became available in the early
1990’s, permitted the agency to demonstrate that the tobacco
companies knew nicotine achieved appetite-suppressing,
mood-stabilizing, and habituating effects through chemical
(not psychological) means, even at a time when the compa-
nies were publicly denying such knowledge.

Moreover, scientific evidence of adverse health effects
mounted, until, in the late 1980’s, a consensus on the serious-
ness of the matter became firm. That is not to say that con-
cern about smoking’s adverse health effects is a new phe-
nomenon. See, e.g., Higginson, A New Counterblast, in
Out-door Papers 179, 194 (1863) (characterizing tobacco as
“‘a narcotic poison of the most active class’”). It is to say,
however, that convincing epidemiological evidence began to
appear mid-20th century; that the first Surgeon General’s
Report documenting the adverse health effects appeared in
1964; and that the Surgeon General’s Report establishing nic-
otine’s addictive effects appeared in 1988. At each stage,
the health conclusions were the subject of controversy, di-
minishing somewhat over time, until recently—and only re-
cently—has it become clear that there is a wide consensus
about the health problem. See 61 Fed. Reg. 44701-44706
(1996).

Finally, administration policy changed. Earlier adminis-
trations may have hesitated to assert jurisdiction for the rea-
sons prior Commissioners expressed. See supra, at 186-187
and this page. Commissioners of the current administration
simply took a different regulatory attitude.

Nothing in the law prevents the FDA from changing its
policy for such reasons. By the mid-1990’s, the evidence
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needed to prove objective intent—even without an express
claim—had been found. The emerging scientific consensus
about tobacco’s adverse, chemically induced, health effects
may have convinced the agency that it should spend its re-
sources on this important regulatory effort. As for the
change of administrations, I agree with then-JUSTICE REHN-
QUIST’s statement in a different case, where he wrote:

“The agency’s changed view . . . seems to be related to
the election of a new President of a different political
party. It is readily apparent that the responsible mem-
bers of one administration may consider public resist-
ance and uncertainties to be more important than do
their counterparts in a previous administration. A
change in administration brought about by the people
casting their votes is a perfectly reasonable basis for an
executive agency’s reappraisal of the costs and benefits
of its programs and regulations. As long as the agency
remains within the bounds established by Congress, it
is entitled to assess administrative records and evaluate
priorities in light of the philosophy of the administra-
tion.” Motor Vehicle Mfrs. Assn. of United States, Inc.
v. State Farm Mut. Automobile Ins. Co., 463 U. S. 29, 59
(1983) (concurring in part and dissenting in part).

v

One might nonetheless claim that, even if my interpreta-
tion of the FDCA and later statutes gets the words right, it
lacks a sense of their “music.” See Helvering v. Gregory, 69
F. 2d 809, 810-811 (CA2 1934) (L. Hand, J.) (“[T]he meaning
of a [statute] may be more than that of the separate words,
as a melody is more than the notes . . .”). Such a claim
might rest on either of two grounds.

First, one might claim that, despite the FDA’s legal right
to change its mind, its original statements played a critical
part in the enactment of the later statutes and now should
play a critical part in their interpretation. But the FDA’s
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traditional view was largely premised on a perceived inabil-
ity to prove the necessary statutory “intent” requirement.
See, e. g., FDA Enforcement Letter 240 (“The statutory basis
for the exclusion of tobacco products from FDA’s jurisdiction
is the fact that tobacco marketed for chewing or smoking
without accompanying therapeutic claims, does not meet the
definitions . . . for food, drug, device or cosmetic”). The
statement, “we cannot assert jurisdiction over substance X
unless it is treated as a food,” would not bar jurisdiction if
the agency later establishes that substance X is, and is in-
tended to be, eaten. The FDA’s denials of tobacco-related
authority sufficiently resemble this kind of statement that
they should not make the critical interpretive difference.

Second, one might claim that courts, when interpreting
statutes, should assume in close cases that a decision
with “enormous social consequences,” 1994 Hearings 69,
should be made by democratically elected Members of Con-
gress rather than by unelected agency administrators.
Cf. Kent v. Dulles, 357 U. S. 116, 129 (1958) (assuming Con-
gress did not want to delegate the power to make rules inter-
fering with exercise of basic human liberties). If there is
such a background canon of interpretation, however, I do not
believe it controls the outcome here.

Insofar as the decision to regulate tobacco reflects the pol-
icy of an administration, it is a decision for which that admin-
istration, and those politically elected officials who support
it, must (and will) take responsibility. And the very impor-
tance of the decision taken here, as well as its attendant pub-
licity, means that the public is likely to be aware of it and to
hold those officials politically accountable. Presidents, just
like Members of Congress, are elected by the public. In-
deed, the President and Vice President are the only public
officials whom the entire Nation elects. I do not believe that
an administrative agency decision of this magnitude—one
that is important, conspicuous, and controversial—can es-
cape the kind of public scrutiny that is essential in any de-
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mocracy. And such a review will take place whether it is
the Congress or the Executive Branch that makes the rele-

vant decision.
k %k k

According to the FDA, only 2.5% of smokers successfully
stop smoking each year, even though 70% say they want to
quit and 34% actually make an attempt to do so. See 61
Fed. Reg. 44704 (1996) (citing Centers for Disease Control
and Prevention, Cigarette Smoking Among Adults—United
States, 1993; 43 Morbidity and Mortality Weekly Report 929
(Dec. 23, 1994)). The fact that only a handful of those who
try to quit smoking actually succeed illustrates a certain re-
ality—the reality that the nicotine in cigarettes creates a
powerful physiological addiction flowing from chemically in-
duced changes in the brain. The FDA has found that the
makers of cigarettes “intend” these physical effects. Hence,
nicotine is a “drug”; the cigarette that delivers nicotine to
the body is a “device”; and the FDCA’s language, read in
light of its basic purpose, permits the FDA to assert the
disease-preventing jurisdiction that the agency now claims.

The majority finds that cigarettes are so dangerous that
the FDCA would require them to be banned (a result the
majority believes Congress would not have desired); thus, it
concludes that the FDA has no tobacco-related authority. I
disagree that the statute would require a cigarette ban.
But even if I am wrong about the ban, the statute would
restrict only the agency’s choice of remedies, not its
jurisdiction.

The majority also believes that subsequently enacted stat-
utes deprive the FDA of jurisdiction. But the later laws say
next to nothing about the FDA’s tobacco-related authority.
Previous FDA disclaimers of jurisdiction may have helped to
form the legislative atmosphere out of which Congress’ own
tobacco-specific statutes emerged. But a legislative atmos-
phere is not a law, unless it is embodied in a statutory word
or phrase. And the relevant words and phrases here reveal
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nothing more than an intent not to change the jurisdictional
status quo.

The upshot is that the Court today holds that a regulatory
statute aimed at unsafe drugs and devices does not authorize
regulation of a drug (nicotine) and a device (a cigarette) that
the Court itself finds unsafe. Far more than most, this par-
ticular drug and device risks the life-threatening harms that
administrative regulation seeks to rectify. The majority’s
conclusion is counterintuitive. And, for the reasons set
forth, I believe that the law does not require it.

Consequently, I dissent.
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Petitioner Cortez Byrd Chips, Inc., and respondent Bill Harbert Construc-
tion Company agreed, inter alia, that any disputes arising from Har-
bert’s construction of a Mississippi mill for Cortez Byrd would be decided
by arbitration. When such a dispute arose, arbitration was conducted
in Alabama and Harbert received an award. Cortez Byrd sought to
vacate or modify the award in the Federal District Court for the South-
ern District of Mississippi, where the contract was performed; and seven
days later Harbert sought to confirm the award in the Northern District
of Alabama. The latter court refused to dismiss, transfer, or stay its
action, concluding that venue was proper only there, and it entered judg-
ment for Harbert. The Eleventh Circuit held that, under the Federal
Arbitration Act (FAA), venue for motions to confirm, vacate, or modify
awards was exclusively in the district where the arbitration award was
made, and thus venue here was limited to the Alabama court.

Held: The FAA’s venue provisions are permissive, allowing a motion to
confirm, vacate, or modify to be brought either in the district where
the award was made or in any district proper under the general venue
statute. Pp. 197-204.

(a) Cortez Byrd’s Mississippi motion was clearly proper as a diversity
action under the general venue statute, 28 U. S. C. §1391(a)(2), because
it was filed where the contract was performed. However, the FAA pro-
vides that upon motion of an arbitration party, the federal district court
where the arbitration award was made “may” vacate, 9 U.S. C. §10,
or “may” modify or correct, §11, the award. If these provisions are
restrictive, supplanting rather than supplementing the general venue
statute, there was no Mississippi venue for Cortez Byrd’s action.
Owing to their contemporaneous enactment and similar language, §§ 10
and 11 are best analyzed together with §9, which permits parties to
select the venue for confirmation of an award and provides that, in the
absence of an agreement, venue lies in the federal court for the district
where the award was made. Pp. 197-198.

(b) Parsing the language of §§9-11 does not answer the question
whether the provisions are restrictive or permissive, for there is lan-
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guage supporting both views. However, the history and function of the
provisions confirm that they were meant to expand, not limit, venue
choice. The FAA was enacted in 1925 against the backdrop of a consid-
erably more restrictive general venue statute than today’s. The 1925
general venue statute effectively limited civil suits to the district where
the defendant resided, and courts did not favor forum selection clauses.
The FAA’s venue provisions had an obviously liberalizing effect, undi-
minished by any suggestion that Congress meant simultaneously to
foreclose a suit where the defendant resided. That is normally a de-
fendant’s most convenient forum, and it would take a very powerful
reason ever to suggest that Congress meant to eliminate such a venue
for postarbitration disputes. This view is confirmed by the obviously
liberalizing § 9, which permits forum selection agreements. Were §§10
and 11 construed restrictively, a proceeding to confirm an award begun
in a selected forum would be held in abeyance while an objecting party
returned to the district of arbitration to modify or vacate the award.
Were that action unsuccessful, the parties would then return to the pre-
viously selected forum for the confirming order originally sought.
Nothing could be more clearly at odds with the FAA’s policy of rapid
and unobstructed enforcement of arbitration agreements or with the
desired flexibility of parties in choosing an arbitration site. A restric-
tive interpretation would also place § 3—which permits a court to stay
a proceeding referable to arbitration pending such arbitration—and
§§9-11 in needless tension, for a court with the power to stay an action
under §3 also has the power to confirm any ensuing arbitration award,
Marine Transit Corp. v. Dreyfus, 284 U.S. 263, 275-276. Harbert’s
interpretation would also create anomalous results in the aftermath of
arbitrations held abroad. Against this reasoning, specific to the FAA’s
history and function, Harbert’s citations to cases construing other spe-
cial venue provisions as restrictive, see, e. g., Fourco Glass Co. v. Trans-
mirra Products Corp., 363 U.S. 222, 227-228, are beside the point.
Their authority is not that special venue statutes are restrictive, but
that analysis of special venue provisions must be specific to the statute
in question. Pp. 198-204.

169 F. 3d 693, reversed and remanded.

SOUTER, J., delivered the opinion for a unanimous Court.

Daniel H. Bromberg argued the cause for petitioner.
With him on the briefs were John L. Maxey II and John
F. Hawkins.
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Susan S. Wagner argued the cause for respondent. With
her on the brief was Edward P. Meyerson.

JUSTICE SOUTER delivered the opinion of the Court.

This case raises the issue whether the venue provisions of
the Federal Arbitration Act (FAA or Act),9 U.S. C. §§9-11,
are restrictive, allowing a motion to confirm, vacate, or mod-
ify an arbitration award to be brought only in the district in
which the award was made, or are permissive, permitting
such a motion either where the award was made or in any
district proper under the general venue statute. We hold
the FAA provisions permissive.

I

Petitioner Cortez Byrd Chips, Inc., and respondent Bill
Harbert Construction Company agreed that Harbert would
build a wood chip mill for Cortez Byrd in Brookhaven, Mis-
sissippi. One of the terms was that “[a]ll claims or disputes
between the Contractor and the Owner arising out [of] or
relating to the Contract, or the breach thereof, shall be de-
cided by arbitration in accordance with the Construction In-
dustry Arbitration Rules of the American Arbitration Asso-
ciation currently in effect unless the parties mutually agree
otherwise.” App. 52. The agreement went on to provide
that “[tlhe award rendered by the arbitrator or arbitrators
shall be final, and judgement may be entered upon it in ac-
cordance with applicable law in any court having jurisdiction
thereof,” 1bid., that the agreement to arbitrate “shall be spe-
cifically enforceable under applicable law in any court having
jurisdiction thereof,” ibid.; and that the law of the place
where the project was located, Mississippi, governed, id., at
60; 169 F. 3d 693, 694 (CA11 1999).

After a dispute arose, Harbert invoked the agreement by
a filing with the Atlanta office of the American Arbitration
Association, which conducted arbitration in November 1997
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in Birmingham, Alabama. The next month, the arbitration
panel issued an award in favor of Harbert. Ibid.

In January 1998, Cortez Byrd filed a complaint in the
United States District Court for the Southern District of
Mississippi seeking to vacate or modify the arbitration
award, which Harbert then sought to confirm by filing this
action seven days later in the Northern District of Alabama.
When Cortez Byrd moved to dismiss, transfer, or stay the
Alabama action, the Alabama District Court denied the mo-
tion, concluding that venue was proper only in the Northern
District of Alabama, and entering judgment for Harbert for
$274,256.90 plus interest and costs. Ibid.

The Court of Appeals for the Eleventh Circuit affirmed.
It held itself bound by pre-1981 Fifth Circuit precedent,
cf. Bonner v. Prichard, 661 F. 2d 1206, 1209 (CA11 1981), to
the effect that under the Act’s venue provisions, 9 U. S. C.
§§9-11, venue for motions to confirm, vacate, or modify
awards was exclusively in the district in which the arbitra-
tion award was made. 169 F. 3d, at 694; Naples v. Prepakt
Concrete Co., 490 F. 2d 182, 184 (CAb), cert. denied, 419 U. S.
843 (1974). The arbitration here having been held in Bir-
mingham, the rule as so construed limited venue to the
Northern District of Alabama.

We granted certiorari, 527 U. S. 1062 (1999), to resolve a
split among the Courts of Appeals over the permissive or
mandatory character of the FAA’s venue provisions. Com-
pare In re VMS Securities Litigation, 21 F. 3d 139, 144-145
(CAT 1994) (8§89 and 10 permissive); Smiga v. Dean Witter
Reynolds, Inc., 766 F. 2d 698, 706 (CA2 1985), cert. denied,
475 U. S. 1067 (1986) (89 permissive); Sutter Corp. v. P & P
Indus., Inc., 125 F. 3d 914, 918-920 (CA5 1997) (§§9 and 10
permissive); P & P Indus., Inc. v. Sutter Corp., 179 F. 3d
861, 869-870 (CA10 1999) (§89 and 10 permissive); Apex
Plumbing Supply, Inc. v. U. S. Supply Co., 142 F. 3d 188, 192
(CA4 1998) (§9 permissive); Nordin v. Nutri/System, Inc.,
897 F. 2d 339, 344 (CA8 1990) (§9 permissive), with Central
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Valley Typographical Union No. 46 v. McClatchy Newspa-
pers, 762 F. 2d 741, 744 (CA9 1985) (§ 10 mandatory); Island
Creek Coal Sales Co. v. Gainesville, 729 F. 2d 1046, 1049-
1050 (CA6 1984) (§ 9 mandatory); Sunshine Beauty Supplies,
Inc. v. United States District Court, Central Dist. of Cal.,
872 F. 2d 310, 312 (CA9 1989) (§§9 and 10 mandatory); United
States ex rel. Chicago Bridge & Iron Co. v. Ets-Hokin Corp.,
397 F. 2d 935, 939 (CA9 1968) (§ 10 mandatory). We reverse.

II

Section 9 of the FAA governs venue for the confirmation
of arbitration awards:

“If the parties in their agreement have agreed that a
judgment of the court shall be entered upon the award
made pursuant to the arbitration, and shall specify the
court, then at any time within one year after the award
is made any party to the arbitration may apply to the
court so specified for an order confirming the award, and
thereupon the court must grant such an order unless the
award is vacated, modified, or corrected as prescribed in
sections 10 and 11 of this title. If no court is specified
in the agreement of the parties, then such application
may be made to the United States court in and for the
district within which such award was made.” 9 U.S. C.
§9.

Section 10(a), governing motions to vacate arbitration
awards, provides that

“the United States court in and for the district wherein
the [arbitration] award was made may make an order
vacating the award upon the application of any party to
the arbitration [in any of five enumerated situations].”

And under §11, on modification or correction,

“the United States court in and for the district wherein
the award was made may make an order modifying or
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correcting the award upon the application of any party
to the arbitration.”

The precise issue raised in the District Court was whether
venue for Cortez Byrd’s motion under §§ 10 and 11 was prop-
erly laid in the southern district of Mississippi, within which
the contract was performed. It was clearly proper under
the general venue statute, which provides, among other
things, for venue in a diversity action in “a judicial district
in which a substantial part of the events or omissions giving
rise to the claim occurred, or a substantial part of property
that is the subject of the action is situated.” 28 U.S.C.
§1391(a)(2). If §810 and 11 are permissive and thus supple-
ment, but do not supplant, the general provision, Cortez
Byrd’s motion to vacate or modify was properly filed in Mis-
sissippi, and under principles of deference to the court of first
filing, the Alabama court should have considered staying its
hand. Cf. Kerotest Mfg. Co. v. C-O-Two Fire Equipment Co.,
342 U. S. 180, 185 (1952); Landis v. North American Co., 299
U. S. 248, 254 (1936); 5A C. Wright & A. Miller, Federal Prac-
tice and Procedure §1360 (1990). But if §§10 and 11 are
restrictive, there was no Mississippi venue for Cortez Byrd’s
action, and the Northern District of Alabama correctly pro-
ceeded with the litigation to confirm. Although §9 is not
directly implicated in this action, since venue for Harbert’s
motion to confirm was proper in the northern district of Ala-
bama under either a restrictive or a permissive reading of
§9, the three venue sections of the FAA are best analyzed
together, owing to their contemporaneous enactment and the
similarity of their pertinent language.

Enlightenment will not come merely from parsing the lan-
guage, which is less clear than either party contends. Al-
though “may” could be read as permissive in each section, as
Cortez Byrd argues, the mere use of “may” is not necessarily
conclusive of congressional intent to provide for a permissive
or discretionary authority. United States v. Rodgers, 461
U. S. 677, 706 (1983) (“The word ‘may,” when used in a stat-
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ute, usually implies some degree of discretion[, but] [t]his
common-sense principle of statutory construction . .. can be
defeated by indications of legislative intent to the contrary
or by obvious inferences from the structure and purpose of
the statute” (footnote and citations omitted)); Citizens &
Southern Nat. Bank v. Bougas, 434 U. S. 35, 38 (1977). Cer-
tainly the warning flag is up in this instance. While Cortez
Byrd points to clearly mandatory language in other parts of
the Act as some indication that “may” was used in a permis-
sive sense, cf. 9 U. S. C. §§2, 12, Harbert calls attention to a
contrary clue in even more obviously permissive language
elsewhere in the Act. See §4 (“A party aggrieved by the
alleged failure, neglect, or refusal of another to arbitrate
under a written agreement for arbitration may petition any
United States district court which, save for such agreement,
would have jurisdiction under title 28 . . .”1). Kach party
has a point, but neither point is conclusive. The answer is
not to be had from comparing phrases.

Statutory history provides a better lesson, though, which
is confirmed by following out the practical consequences of
Harbert’s position. When the FAA was enacted in 1925, it
appeared against the backdrop of a considerably more re-
strictive general venue statute than the one current today.
At the time, the practical effect of 28 U. S. C. §112(a) was
that a civil suit could usually be brought only in the district
in which the defendant resided. See 28 U.S.C. §112(a)
(1926 ed.).?2 The statute’s restrictive application was all the

1 The original version of §4 referred to “the judicial code at law,” rather
than Title 28. See United States Arbitration Act, 43 Stat. 883.

2“[E]xcept as provided in sections 113 to 118 of this title, no civil suit
shall be brought in any district court against any person by any original
process or proceeding in any other district than that whereof he is an
inhabitant; but where the jurisdiction is founded only on the fact that the
action is between citizens of different States, suit shall be brought only in
the district of the residence of either the plaintiff or the defendant.” 28
U.S.C. §112(a) (1926 ed.). The provision allowing suits in a diversity
action in the district in which the plaintiff resided was of limited effect,
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more pronounced due to the courts’ general inhospitality to
forum selection clauses, see The Bremen v. Zapata Off-Shore
Co., 407 U. S. 1, 9-10 (1972). Hence, even if an arbitration
agreement expressly permitted action to be brought in the
district in which arbitration had been conducted, the agree-
ment would probably prove to be vain. The enactment of
the special venue provisions in the FAA thus had an obvi-
ously liberalizing effect, undiminished by any suggestion,
textual or otherwise, that Congress meant simultaneously to
foreclose a suit where the defendant resided. Such a conse-
quence would have been as inexplicable in 1925 as it would
be passing strange 75 years later. The most convenient
forum for a defendant is normally the forum of residence,
and it would take a very powerful reason ever to suggest
that Congress would have meant to eliminate that venue for
postarbitration disputes.

The virtue of the liberalizing nonrestrictive view of the
provisions for venue in the district of arbitration is confirmed
by another obviously liberalizing venue provision of the Act,
which in §9 authorizes a binding agreement selecting a
forum for confirming an arbitration award. Since any forum
selection agreement must coexist with §§10 and 11, one
needs to ask how they would work together if §§10 and 11
meant that an order vacating or modifying an arbitration
award could be obtained only in the district where the award
was made. The consequence would be that a proceeding to
confirm the award begun in a forum previously selected by
agreement of the parties (but outside the district of the arbi-
tration) would need to be held in abeyance if the responding
party objected. The objecting party would then have to re-
turn to the district of the arbitration to begin a separate

as restrictive views of personal jurisdiction meant that it was often diffi-
cult to sue a defendant outside the district of his residence. Cf. Interna-
tional Shoe Co. v. Washington, 326 U. S. 310, 316 (1945) (requiring that a
defendant have minimum contacts with a forum to be subject to its
judgment).
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proceeding to modify or vacate the arbitration award, and if
the award withstood attack, the parties would move back
to the previously selected forum for the confirming order
originally sought. Harbert, naturally, is far from endorsing
anything of the sort and contends that a court with venue to
confirm under a §9 forum selection clause would also have
venue under a later filed motion under §10. But the conten-
tion boils down to denying the logic of Harbert’s own posi-
tion. The regime we have described would follow from
adopting that position, and the Congress simply cannot be
tagged with such a taste for the bizarre.

Nothing, indeed, would be more clearly at odds with both
the FAA’s “statutory policy of rapid and unobstructed en-
forcement of arbitration agreements,” Moses H. Cone Memo-
rial Hospital v. Mercury Constr. Corp., 460 U. S. 1, 23 (1983),
or with the desired flexibility of parties in choosing a site for
arbitration. Although the location of the arbitration may
well be the residence of one of the parties, or have some
other connection to a contract at issue, in many cases the
site will have no relation whatsoever to the parties or the
dispute. The parties may be willing to arbitrate in an incon-
venient forum, say, for the convenience of the arbitrators, or
to get a panel with special knowledge or experience, or as
part of some compromise, but they might well be less willing
to pick such a location if any future court proceedings had to
be held there. Flexibility to make such practical choices,
then, could well be inhibited by a venue rule mandating the
same inconvenient venue if someone later sought to vacate
or modify the award.

A restrictive interpretation would also place §3 and
§§9-11 of the FAA in needless tension, which could be re-
solved only by disrupting existing precedent of this Court.
Section 3 provides that any court in which an action “refer-
able to arbitration under an agreement in writing” is pend-
ing “shall on application of one of the parties stay the trial
of the action until such arbitration has been had in accord-
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ance with the terms of the agreement.” 9 U.S.C. §3. If
an arbitration were then held outside the district of that liti-
gation, under a restrictive reading of §§9-11 a subsequent
proceeding to confirm, modify, or set aside the arbitration
award could not be brought in the district of the original
litigation (unless that also happened to be the chosen venue
in a forum selection agreement). We have, however, pre-
viously held that the court with the power to stay the action
under §3 has the further power to confirm any ensuing arbi-
tration award. Marine Transit Corp. v. Dreyfus, 284 U. S.
263, 275-276 (1932) (“We do not conceive it to be open to
question that, where the court has authority under the
statute . . . to make an order for arbitration, the court also
has authority to confirm the award or to set it aside for irreg-
ularity, fraud, ultra vires or other defect”). Harbert in ef-
fect concedes this point, acknowledging that “the court en-
tering a stay order under §3 retains jurisdiction over the
proceeding and does not ‘lose venue.”” Brief for Respond-
ent 29. But that concession saving our precedent still fails
to explain why Congress would have wanted to allow venue
liberally where motions to confirm, vacate, or modify were
brought as subsequent stages of actions antedating the arbi-
tration, but would have wanted a different rule when arbi-
tration was not preceded by a suit between the parties.
Finally, Harbert’s interpretation would create anomalous
results in the aftermath of arbitrations held abroad. Sec-
tions 204, 207, and 302 of the FAA together provide for
liberal choice of venue for actions to confirm awards subject
to the 1958 Convention on the Recognition and Enforcement
of Foreign Arbitral Awards and the 1975 Inter-American
Convention on International Commercial Arbitration.* 9

3Section 204 provides for venue in actions under the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards “in any such
court in which save for the arbitration agreement an action or proceeding
with respect to the controversy . .. could be brought, or in such court
for the district and division which embraces the place designated in the
agreement as the place of arbitration.” Section 207 states that “any party



Cite as: 529 U. S. 193 (2000) 203

Opinion of the Court

U.S.C. §8204, 207, 302. But reading §§9-11 to restrict
venue to the site of the arbitration would preclude any action
under the FAA in courts of the United States to confirm,
modify, or vacate awards rendered in foreign arbitrations not
covered by either convention. Cf. 4 I. MacNeil, R. Speidel,
& T. Stipanowich, Federal Arbitration Law §44.9.1.8 (1995)
(discussing difficulties in enforcing foreign arbitrations held
in nonsignatory states). Although such actions would not
necessarily be barred for lack of jurisdiction, they would be
defeated by restrictions on venue, and anomalies like that
are to be avoided when they can be. True, “[t]lhere have
been, and perhaps there still are, occasional gaps in the
venue laws, [but] Congress does not in general intend to cre-
ate venue gaps, which take away with one hand what Con-
gress has given by way of jurisdictional grant with the other.
Thus, in construing venue statutes it is reasonable to prefer
the construction that avoids leaving such a gap.” Brunette
Machine Works, Ltd. v. Kockum Industries, Inc., 406 U. S.
706, 710, n. 8 (1972); cf. Scherk v. Alberto-Culver Co., 417
U. S. 506, 516-517 (1974) (noting that “[a] contractual provi-
sion specifying in advance the forum in which disputes shall
be litigated and the law to be applied is . . . an almost indis-
pensable precondition to achievement of the orderliness and
predictability essential to any international business transac-
tion,” and that “[a] parochial refusal by the courts of one
country to enforce an international arbitration agreement
would not only frustrate these purposes, but would invite
unseemly and mutually destructive jockeying by the parties
to secure tactical litigation advantages”).

Attention to practical consequences thus points away from
the restrictive reading of §§9-11 and confirms the view that
the liberalizing effect of the provisions in the day of their
enactment was meant to endure through treating them as

to the arbitration may apply to any court having jurisdiction under this
chapter for an order confirming the award.” Section 302 applies these
provisions to actions brought under the Inter-American Convention. Sec-
tions 204 and 207 were added to the FAA in 1970; § 302 was added in 1990.
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permitting, not limiting, venue choice today. As against this
reasoning, specific to the history and function of a statute
addressing venue where arbitration is concerned, Harbert’s
citations of cases construing other special venue provisions
are beside the point. We found, for example, that Congress
had a restrictive intent as to venue in patent cases, see
Fourco Glass Co. v. Transmirra Products Corp., 353 U. S.
222, 227-228 (1957); Stonite Products Co. v. Melvin Lloyd
Co., 315 U. S. 561, 565-566 (1942), a restrictive intent for the
sake of protecting national banks when dealing with venue
for litigation against them, see Citizens & Southern Nat.
Bank v. Bougas, 434 U. S., at 44, and a restrictive intent as
to the geographic reach of Title VII, as evidenced by the lack
of extraterritorial venue and other enforcement mechanisms
in the statute, see EEOC v. Arabian American O1l Co., 499
U. S. 244, 256 (1991). But the authority of these cases is not
that special venue statutes are deemed to be restrictive; they
simply show that analysis of special venue provisions must
be specific to the statute. With that we agree in holding the
permissive view of FAA venue provisions entitled to prevail.
The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with

this opinion.
It is so ordered.



OCTOBER TERM, 1999 205

Syllabus

WAL-MART STORES, INC. ». SAMARA BROTHERS,
INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 99-150. Argued January 19, 2000—Decided March 22, 2000

Respondent Samara Brothers, Inc., designs and manufactures a line of
children’s clothing. Petitioner Wal-Mart Stores, Inc., contracted with a
supplier to manufacture outfits based on photographs of Samara gar-
ments. After discovering that Wal-Mart and other retailers were sell-
ing the so-called knockoffs, Samara brought this action for, inter alia,
infringement of unregistered trade dress under §43(a) of the Trademark
Act of 1946 (Lanham Act). The jury found for Samara. Wal-Mart then
renewed a motion for judgment as a matter of law, claiming that there
was insufficient evidence to support a conclusion that Samara’s clothing
designs could be legally protected as distinctive trade dress for pur-
poses of §43(a). The District Court denied the motion and awarded
Samara relief. The Second Circuit affirmed the denial of the motion.

Held: In a §43(a) action for infringement of unregistered trade dress, a
product’s design is distinctive, and therefore protectible, only upon a
showing of secondary meaning. Pp. 209-216.

(a) In addition to protecting registered trademarks, the Lanham Act,
in §43(a), gives a producer a cause of action for the use by any person
of “any . .. symbo[l] or device . . . likely to cause confusion . .. as to the
origin . .. of his or her goods.” The breadth of the confusion-producing
elements actionable under §43(a) has been held to embrace not just
word marks and symbol marks, but also “trade dress”—a category that
originally included only the packaging, or “dressing,” of a product, but
in recent years has been expanded by many Courts of Appeals to encom-
pass the product’s design. These courts have correctly assumed that
trade dress constitutes a “symbol” or “device” for Lanham Act purposes.
Although §43(a) does not explicitly require a producer to show that its
trade dress is distinctive, courts have universally imposed that require-
ment, since without distinctiveness the trade dress would not “cause
confusion . ..as to...origin,” as §43(a) requires. In evaluating distinc-
tiveness, courts have differentiated between marks that are inherently
distinctive—i. e., marks whose intrinsic nature serves to identify their
particular source—and marks that have acquired distinctiveness
through secondary meaning—i. e., marks whose primary significance,
in the minds of the public, is to identify the product’s source rather than
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the product itself. This Court has held, however, that applications of
at least one category of mark—color—can never be inherently distine-
tive, although they can be protected upon a showing of secondary mean-
ing. Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 162-163.
Pp. 209-212.

(b) Design, like color, is not inherently distinctive. The attribution
of inherent distinctiveness to certain categories of word marks and
product packaging derives from the fact that the very purpose of attach-
ing a particular word to a product, or encasing it in a distinctive pack-
age, is most often to identify the product’s source. Where it is not
reasonable to assume consumer predisposition to take an affixed word
or packaging as indication of source, inherent distinctiveness will not be
found. With product design, as with color, consumers are aware of the
reality that, almost invariably, that feature is intended not to identify
the source, but to render the product itself more useful or more appeal-
ing. Pp. 212-214.

() Two Pesos, Inc. v. Taco Cabana, Inc., 505 U. S. 763, does not fore-
close the Court’s conclusion, since the trade dress there at issue was
restaurant décor, which does not constitute product design, but rather
product packaging or else some tertium quid that is akin to product
packaging and has no bearing on the present case. While distinguish-
ing Two Pesos might force courts to draw difficult lines between
product-design and product-packaging trade dress, the frequency and
difficulty of having to distinguish between the two will be much less
than the frequency and difficulty of having to decide when a prod-
uct design is inherently distinctive. To the extent there are close
cases, courts should err on the side of caution and classify ambiguous
trade dress as product design, thereby requiring secondary meaning.
Pp. 214-215.

165 F. 3d 120, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.

William D. Coston argued the cause for petitioner. With
him on the briefs were Kenneth C. Bass III and Martin L.
Saad.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Waxman, Acting
Assistant Attorney General Ogden, Edward C. DulMont,
Barbara C. Biddle, Alfred Mollin, Albin F. Drost, and
Nancy C. Slutter.
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Stuart M. Riback argued the cause for respondent. With
him on the brief was Mark I. Levy.*

JUSTICE SCALIA delivered the opinion of the Court.

In this case, we decide under what circumstances a prod-
uct’s design is distinctive, and therefore protectible, in an
action for infringement of unregistered trade dress under
§43(a) of the Trademark Act of 1946 (Lanham Act), 60 Stat.
441, as amended, 15 U. S. C. §1125(a).

I

Respondent Samara Brothers, Inc., designs and manufac-
tures children’s clothing. Its primary product is a line of
spring/summer one-piece seersucker outfits decorated with
appliqués of hearts, flowers, fruits, and the like. A number
of chain stores, including JCPenney, sell this line of clothing
under contract with Samara.

Petitioner Wal-Mart Stores, Inc., is one of the Nation’s
best known retailers, selling among other things children’s
clothing. In 1995, Wal-Mart contracted with one of its sup-
pliers, Judy-Philippine, Inc., to manufacture a line of chil-
dren’s outfits for sale in the 1996 spring/summer season.
Wal-Mart sent Judy-Philippine photographs of a number of
garments from Samara’s line, on which Judy-Philippine’s gar-
ments were to be based; Judy-Philippine duly copied, with

*Briefs of amici curiae urging reversal were filed for the International
Mass Retail Association by Jeffrey S. Sutton and Robert J. Verdisco; for
the Private Label Manufacturers Association by Arthur M. Handler; and
for Scott P. Zimmerman by Charles W. Calkins.

H. Bartow Farr III, Richard G. Taranto, and Stephen M. Trattner filed
a brief for Ashley Furniture Industries, Inc., et al. as amici curiae urg-
ing affirmance.

Briefs of amici curiae were filed for the American Intellectual Property
Law Association by Sheldon H. Klein, Michael A. Grow, and Lowis T
Pirkey; for the International Trademark Association by Theodore H.
Dawis, Jr., Morton D. Goldberg, and Marie V. Driscoll; and for Payless
Shoesource, Inc., by William A. Rudy and Robert Kent Sellers.
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only minor modifications, 16 of Samara’s garments, many of
which contained copyrighted elements. In 1996, Wal-Mart
briskly sold the so-called knockoffs, generating more than
$1.15 million in gross profits.

In June 1996, a buyer for JCPenney called a representative
at Samara to complain that she had seen Samara garments
on sale at Wal-Mart for a lower price than JCPenney was
allowed to charge under its contract with Samara. The
Samara representative told the buyer that Samara did not
supply its clothing to Wal-Mart. Their suspicions aroused,
however, Samara officials launched an investigation, which
disclosed that Wal-Mart and several other major retailers—
Kmart, Caldor, Hills, and Goody’s—were selling the knock-
offs of Samara’s outfits produced by Judy-Philippine.

After sending cease-and-desist letters, Samara brought
this action in the United States District Court for the South-
ern District of New York against Wal-Mart, Judy-Philippine,
Kmart, Caldor, Hills, and Goody’s for copyright infringement
under federal law, consumer fraud and unfair competition
under New York law, and—most relevant for our purposes—
infringement of unregistered trade dress under §43(a) of
the Lanham Act, 15 U. S. C. §1125(a). All of the defendants
except Wal-Mart settled before trial.

After a weeklong trial, the jury found in favor of Samara
on all of its claims. Wal-Mart then renewed a motion for
judgment as a matter of law, claiming, inter alia, that there
was insufficient evidence to support a conclusion that Sama-
ra’s clothing designs could be legally protected as distinctive
trade dress for purposes of §43(a). The District Court de-
nied the motion, 969 F. Supp. 895 (SDNY 1997), and awarded
Samara damages, interest, costs, and fees totaling almost
$1.6 million, together with injunctive relief, see App. to Pet.
for Cert. 56-58. The Second Circuit affirmed the denial of
the motion for judgment as a matter of law, 165 F. 3d 120
(1998), and we granted certiorari, 528 U. S. 808 (1999).
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The Lanham Act provides for the registration of trade-
marks, which it defines in §45 to include “any word, name,
symbol, or device, or any combination thereof [used or in-
tended to be used] to identify and distinguish [a producer’s]
goods . . . from those manufactured or sold by others and to
indicate the source of the goods . ...” 15 U.S.C. §1127.
Registration of a mark under §2 of the Lanham Act, 15
U. S. C. §1052, enables the owner to sue an infringer under
§32, 15 U.S. C. §1114; it also entitles the owner to a pre-
sumption that its mark is valid, see §7(b), 15 U.S.C.
§1057(b), and ordinarily renders the registered mark incon-
testable after five years of continuous use, see §15, 15
U.S.C. §1065. In addition to protecting registered marks,
the Lanham Act, in §43(a), gives a producer a cause of action
for the use by any person of “any word, term, name, symbol,

or device, or any combination thereof . . . which . . . is likely
to cause confusion . . . as to the origin, sponsorship, or ap-
proval of his or her goods ....” 15 U.S.C. §1125(a). Itis

the latter provision that is at issue in this case.

The breadth of the definition of marks registrable under
§2, and of the confusion-producing elements recited as ac-
tionable by §43(a), has been held to embrace not just word
marks, such as “Nike,” and symbol marks, such as Nike’s
“swoosh” symbol, but also “trade dress”—a category that
originally included only the packaging, or “dressing,” of a
product, but in recent years has been expanded by many
Courts of Appeals to encompass the design of a product.
See, e. g., Ashley Furniture Industries, Inc. v. Sangiacomo
N. A, Ltd., 187 F. 3d 363 (CA4 1999) (bedroom furniture);
Knitwawves, Inc. v. Lollytogs, Ltd., 71 F. 3d 996 (CA2 1995)
(sweaters); Stuart Hall Co., Inc. v. Ampad Corp., 51 F. 3d 780
(CA8 1995) (notebooks). These courts have assumed, often
without discussion, that trade dress constitutes a “symbol”
or “device” for purposes of the relevant sections, and we con-
clude likewise. “Since human beings might use as a ‘symbol’
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or ‘device’ almost anything at all that is capable of carrying
meaning, this language, read literally, is not restrictive.”
Qualitex Co. v. Jacobson Products Co., 514 U. S. 159, 162
(1995). This reading of §2 and §43(a) is buttressed by a
recently added subsection of §43(a), §43(a)(3), which refers
specifically to “civil action[s] for trade dress infringement
under this chapter for trade dress not registered on the prin-
cipal register.” 15 U. S. C. §1125(a)(3) (1994 ed., Supp. V).

The text of §43(a) provides little guidance as to the
circumstances under which unregistered trade dress may
be protected. It does require that a producer show that
the allegedly infringing feature is not “functional,” see §43
(@)3), and is likely to cause confusion with the product
for which protection is sought, see §43(a)(1)(A), 15 U.S. C.
§1125(a)(1)(A). Nothing in §43(a) explicitly requires a pro-
ducer to show that its trade dress is distinctive, but courts
have universally imposed that requirement, since without
distinctiveness the trade dress would not “cause confusion
... as to the origin, sponsorship, or approval of [the] goods,”
as the section requires. Distinctiveness is, moreover, an
explicit prerequisite for registration of trade dress under
§2, and “the general principles qualifying a mark for regis-
tration under §2 of the Lanham Act are for the most part
applicable in determining whether an unregistered mark
is entitled to protection under §43(a).” Two Pesos, Inc.
v. Taco Cabana, Inc., 505 U.S. 763, 768 (1992) (citations
omitted).

In evaluating the distinctiveness of a mark under §2 (and
therefore, by analogy, under §43(a)), courts have held that a
mark can be distinctive in one of two ways. First, a mark
is inherently distinctive if “[its] intrinsic nature serves to
identify a particular source.” Ibid. In the context of word
marks, courts have applied the now-classic test originally
formulated by Judge Friendly, in which word marks that are
“arbitrary” (“Camel” cigarettes), “fanciful” (“Kodak” film), or
“suggestive” (“Tide” laundry detergent) are held to be inher-
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ently distinctive. See Abercrombie & Fitch Co. v. Hunting
World, Inc., 537 F. 2d 4, 10-11 (CA2 1976). Second, a mark
has acquired distinctiveness, even if it is not inherently dis-
tinctive, if it has developed secondary meaning, which occurs
when, “in the minds of the public, the primary significance
of a [mark] is to identify the source of the product rather
than the product itself.” Inwood Laboratories, Inc. v. Ives
Laboratories, Inc., 456 U. S. 844, 851, n. 11 (1982).*

The judicial differentiation between marks that are inher-
ently distinctive and those that have developed secondary
meaning has solid foundation in the statute itself. Section 2
requires that registration be granted to any trademark “by
which the goods of the applicant may be distinguished from
the goods of others”—subject to various limited exceptions.
15 U.S. C. §1052. Tt also provides, again with limited ex-
ceptions, that “nothing in this chapter shall prevent the reg-
istration of a mark used by the applicant which has become
distinctive of the applicant’s goods in commerce”—that is,
which is not inherently distinctive but has become so only
through secondary meaning. §2(f), 15 U.S.C. §1052(f).
Nothing in §2, however, demands the conclusion that every
category of mark necessarily includes some marks “by which
the goods of the applicant may be distinguished from the
goods of others” without secondary meaning—that in every
category some marks are inherently distinctive.

Indeed, with respect to at least one category of mark—
colors—we have held that no mark can ever be inherently
distinctive. See Qualitex, supra, at 162-163. In Qualitex,

*The phrase “secondary meaning” originally arose in the context of
word marks, where it served to distinguish the source-identifying meaning
from the ordinary, or “primary,” meaning of the word. “Secondary mean-
ing” has since come to refer to the acquired, source-identifying meaning
of a nonword mark as well. It is often a misnomer in that context, since
nonword marks ordinarily have no “primary” meaning. Clarity might
well be served by using the term “acquired meaning” in both the word-
mark and the nonword-mark contexts—but in this opinion we follow what
has become the conventional terminology.
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petitioner manufactured and sold green-gold dry-cleaning
press pads. After respondent began selling pads of a simi-
lar color, petitioner brought suit under §43(a), then added
a claim under §32 after obtaining registration for the
color of its pads. We held that a color could be protected
as a trademark, but only upon a showing of secondary mean-
ing. Reasoning by analogy to the Abercrombie & Fitch test
developed for word marks, we noted that a product’s color is
unlike a “fanciful,” “arbitrary,” or “suggestive” mark, since
it does not “almost automatically tell a customer that [it]
refer(s] to a brand,” 514 U.S., at 162-163, and does not
“immediately . . . signal a brand or a product ‘source,”” id.,
at 163. However, we noted that, “over time, customers
may come to treat a particular color on a product or its
packaging . . . as signifying a brand.” Ibid. Because a
color, like a “descriptive” word mark, could eventually “come
to indicate a product’s origin,” we concluded that it could be
protected upon a showing of secondary meaning. Ibid.

It seems to us that design, like color, is not inherently
distinctive. The attribution of inherent distinctiveness to
certain categories of word marks and product packaging
derives from the fact that the very purpose of attaching a
particular word to a product, or encasing it in a distinctive
packaging, is most often to identify the source of the product.
Although the words and packaging can serve subsidiary
functions—a suggestive word mark (such as “Tide” for laun-
dry detergent), for instance, may invoke positive connota-
tions in the consumer’s mind, and a garish form of packaging
(such as Tide’s squat, brightly decorated plastic bottles for
its liquid laundry detergent) may attract an otherwise indif-
ferent consumer’s attention on a crowded store shelf—their
predominant function remains source identification. Con-
sumers are therefore predisposed to regard those symbols
as indication of the producer, which is why such symbols
“almost automatically tell a customer that they refer to a
brand,” id., at 162-163, and “immediately . . . signal a brand



Cite as: 529 U. S. 205 (2000) 213

Opinion of the Court

or a product ‘source,”” id., at 163. And where it is not rea-
sonable to assume consumer predisposition to take an affixed
word or packaging as indication of source—where, for exam-
ple, the affixed word is descriptive of the product (“Tasty”
bread) or of a geographic origin (“Georgia” peaches)—inher-
ent distinctiveness will not be found. That is why the stat-
ute generally excludes, from those word marks that can be
registered as inherently distinctive, words that are “merely
descriptive” of the goods, §2(e)(1), 15 U. S. C. §1052(e)(1), or
“primarily geographically descriptive of them,” see §2(e)(2),
15 U. S. C. §1052()(2). In the case of product design, as in
the case of color, we think consumer predisposition to equate
the feature with the source does not exist. Consumers are
aware of the reality that, almost invariably, even the most
unusual of product designs—such as a cocktail shaker shaped
like a penguin—is intended not to identify the source, but
to render the product itself more useful or more appealing.

The fact that product design almost invariably serves pur-
poses other than source identification not only renders inher-
ent distinctiveness problematic; it also renders application of
an inherent-distinctiveness principle more harmful to other
consumer interests. Consumers should not be deprived of
the benefits of competition with regard to the utilitarian and
esthetic purposes that product design ordinarily serves by a
rule of law that facilitates plausible threats of suit against
new entrants based upon alleged inherent distinctiveness.
How easy it is to mount a plausible suit depends, of course,
upon the clarity of the test for inherent distinctiveness, and
where product design is concerned we have little confidence
that a reasonably clear test can be devised. Respondent and
the United States as amicus curiae urge us to adopt for
product design relevant portions of the test formulated by
the Court of Customs and Patent Appeals for product pack-
aging in Seabrook Foods, Inc. v. Bar-Well Foods, Ltd., 568
F. 2d 1342 (1977). That opinion, in determining the inherent
distinctiveness of a product’s packaging, considered, among
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other things, “whether it was a ‘common’ basic shape or de-
sign, whether it was unique or unusual in a particular field,
[and] whether it was a mere refinement of a commonly-
adopted and well-known form of ornamentation for a par-
ticular class of goods viewed by the public as a dress or orna-
mentation for the goods.” Id., at 1344 (footnotes omitted).
Such a test would rarely provide the basis for summary dis-
position of an anticompetitive strike suit. Indeed, at oral
argument, counsel for the United States quite understand-
ably would not give a definitive answer as to whether the
test was met in this very case, saying only that “[t]his is
a very difficult case for that purpose.” Tr. of Oral Arg. 19.

It is true, of course, that the person seeking to exclude
new entrants would have to establish the nonfunctionality of
the design feature, see §43(a)(3), 15 U. S. C. §1125(a)(3) (1994
ed., Supp. V)—a showing that may involve consideration of
its esthetic appeal, see Qualitex, supra, at 170. Competi-
tion is deterred, however, not merely by successful suit but
by the plausible threat of successful suit, and given the un-
likelihood of inherently source-identifying design, the game
of allowing suit based upon alleged inherent distinctiveness
seems to us not worth the candle. That is especially so since
the producer can ordinarily obtain protection for a design
that 7s inherently source identifying (if any such exists), but
that does not yet have secondary meaning, by securing a
design patent or a copyright for the design—as, indeed, re-
spondent did for certain elements of the designs in this case.
The availability of these other protections greatly reduces
any harm to the producer that might ensue from our conclu-
sion that a product design cannot be protected under §43(a)
without a showing of secondary meaning.

Respondent contends that our decision in Two Pesos fore-
closes a conclusion that product-design trade dress can never
be inherently distinctive. In that case, we held that the
trade dress of a chain of Mexican restaurants, which the
plaintiff described as “a festive eating atmosphere having
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interior dining and patio areas decorated with artifacts,
bright colors, paintings and murals,” 505 U. S., at 765 (inter-
nal quotation marks and citation omitted), could be protected
under §43(a) without a showing of secondary meaning, see
id., at 776. Two Pesos unquestionably establishes the legal
principle that trade dress can be inherently distinctive, see,
e. g., id., at 773, but it does not establish that product-design
trade dress can be. Two Pesos is inapposite to our holding
here because the trade dress at issue, the décor of a restau-
rant, seems to us not to constitute product design. It was
either product packaging—which, as we have discussed, nor-
mally is taken by the consumer to indicate origin—or else
some tertium quid that is akin to product packaging and has
no bearing on the present case.

Respondent replies that this manner of distinguishing
Two Pesos will force courts to draw difficult lines between
product-design and product-packaging trade dress. There
will indeed be some hard cases at the margin: a classic glass
Coca-Cola bottle, for instance, may constitute packaging for
those consumers who drink the Coke and then discard the
bottle, but may constitute the product itself for those con-
sumers who are bottle collectors, or part of the product itself
for those consumers who buy Coke in the classic glass bottle,
rather than a can, because they think it more stylish to drink
from the former. We believe, however, that the frequency
and the difficulty of having to distinguish between product
design and product packaging will be much less than the
frequency and the difficulty of having to decide when a prod-
uct design is inherently distinctive. To the extent there are
close cases, we believe that courts should err on the side of
caution and classify ambiguous trade dress as product de-
sign, thereby requiring secondary meaning. The very close-
ness will suggest the existence of relatively small utility in
adopting an inherent-distinctiveness principle, and relatively
great consumer benefit in requiring a demonstration of sec-
ondary meaning.
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* * *

We hold that, in an action for infringement of unregistered
trade dress under §43(a) of the Lanham Act, a product’s de-
sign is distinctive, and therefore protectible, only upon a
showing of secondary meaning. The judgment of the Sec-
ond Circuit is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
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Petitioner, Board of Regents of the University of Wisconsin System (here-
inafter University), requires students at the University’s Madison cam-
pus to pay a segregated activity fee. The fee supports various campus
services and extracurricular student activities. In the University’s
view, such fees enhance students’ educational experience by promoting
extracurricular activities, stimulating advocacy and debate on diverse
points of view, enabling participation in campus administrative activity,
and providing opportunities to develop social skills, all consistent with
the University’s broad educational mission. Registered student organi-
zations (RSO’s) engaging in a number of diverse expressive activities
are eligible to receive a portion of the fees, which are administered by
the student government subject to the University’s approval. The par-
ties have stipulated that the process for reviewing and approving RSO
applications for funding is administered in a viewpoint-neutral fashion.
RSO’s may also obtain funding through a student referendum. Re-
spondents, present and former Madison campus students, filed suit
against the University, alleging, inter alia, that the fee violates their
First Amendment rights, and that the University must grant them the
choice not to fund RSO’s that engage in political and ideological expres-
sion offensive to their personal beliefs. In granting respondents sum-
mary judgment, the Federal District Court declared the fee program
invalid under Abood v. Detroit Bd. of Ed., 431 U. S. 209, and Keller v.
State Bar of Cal., 496 U. S. 1, and enjoined the University from using
the fees to fund any RSO engaging in political or ideological speech.
Agreeing with the District Court that this Court’s compelled speech
precedents control, the Seventh Circuit concluded that the program was
not germane to the University’s mission, did not further a vital Univer-
sity policy, and imposed too great a burden on respondents’ free speech
rights. It added that protecting those rights was of heightened concern
following Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S.
819, because if the University could not discriminate in distributing the
funds, students could not be compelled to fund organizations engaging
in political and ideological speech. It extended the District Court’s
order and enjoined the University from requiring students to pay that
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portion of the fee used to fund RSO’s engaged in political or ideologi-
cal expression.

Held:

1. The First Amendment permits a public university to charge its
students an activity fee used to fund a program to facilitate extracurric-
ular student speech, provided that the program is viewpoint neutral.
The University exacts the fee at issue for the sole purpose of facilitating
the free and open exchange of ideas by, and among, its students. Ob-
jecting students, however, may insist upon certain safeguards with re-
spect to the expressive activities they are required to support. The
Court’s public forum cases are instructive here by close analogy. Be-
cause the complaining students must pay fees to subsidize speech they
find objectionable, even offensive, the rights acknowledged in Abood and
Keller are implicated. In those cases, this Court held that a required
service fee paid by nonunion employees to a union, Abood, supra, at 213,
and fees paid by lawyers who were required to join a state bar associa-
tion, Keller, supra, at 13-14, could be used to fund speech germane to
those organizations’ purposes but not to fund the organizations’ own
political expression. While these precedents identify the protesting
students’ interests, their germane speech standard is unworkable in the
context of student speech at a university and gives insufficient protec-
tion both to the objecting students and to the University program itself.
Even in the union context, this Court has encountered difficulties in
deciding what is germane and what is not. The standard becomes all
the more unmanageable in the public university setting, particularly
where, as here, the State undertakes to stimulate the whole universe of
speech and ideas. To insist upon asking what speech is germane would
be contrary to the very goal the University seeks to pursue. The vast
extent of permitted expression also underscores the high potential for
intrusion on the objecting students’ First Amendment rights, for it is
all but inevitable that the fees will subsidize speech that some students
find objectionable or offensive. A university is free to protect those
rights by allowing an optional or refund system, but such a system is
not a constitutional requirement. If a university determines that its
mission is well served if students have the means to engage in dynamic
discussion on a broad range of issues, it may impose a mandatory fee to
sustain such dialogue. It must provide some protection to its students’
First Amendment interests, however. The proper measure, and the
principal standard of protection for objecting students, is the require-
ment of viewpoint neutrality in the allocation of funding support. This
obligation was given substance in Rosenberger v. Rector and Visitors
of Univ. of Va., supra, which concerned a student’s right to use an extra-
curricular speech program already in place. The instant case considers
the antecedent question whether a public university may require stu-
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dents to pay a fee which creates the mechanism for the extracurricular
speech in the first instance. The University may sustain the extracur-
ricular dimensions of its programs by using mandatory student fees with
viewpoint neutrality as the operational principle. There is symmetry
then in the holding here and in Rosenberger. Pp. 229-234.

2. Because the parties have stipulated that the University’s program
respects the principle of viewpoint neutrality, the program in its basic
structure must be found consistent with the First Amendment. This
decision makes no distinction between campus and off-campus activities;
and it ought not be taken to imply that when the University, its agents,
employees, or faculty speak, they are subject to the First Amendment
analysis which controls in this case. Pp. 234-235.

3. While not well developed on the present record, the referendum
aspect of the University’s program appears to permit RSO funding or
defunding by majority vote of the student body. To the extent the ref-
erendum substitutes majority determinations for viewpoint neutrality
it would undermine the constitutional protection the program requires.
Pp. 235-236.

151 F. 3d 717, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and O’CONNOR, SCALIA, THOMAS, and GINSBURG, JJ., joined. Sou-
TER, J., filed an opinion concurring in the judgment, in which STEVENS
and BREYER, JJ., joined, post, p. 236.

Susan K. Ullman, Assistant Attorney General of Wiscon-
sin, argued the cause for petitioner. With her on the briefs
were James E. Doyle, Attorney General, and Peter C. An-
derson, Assistant Attorney General.

Jordan W. Lorence argued the cause for respondents.
With him on the brief was Daniel Kelly.*

*Briefs of amici curiae urging reversal were filed for the State of
New York et al. by Eliot Spitzer, Attorney General of New York, Preeta
D. Bansal, Solicitor General, Peter H. Schiff, Deputy Solicitor General,
Lawra Etlinger, Assistant Attorney General, and Mark B. Rotenberg, and
by the Attorneys General for their respective States as follows: Mark
Pryor of Arkansas, Ken Salazar of Colorado, Thurbert E. Baker of Geor-
gia, Thomas R. Keller of Hawaii, Thomas J. Miller of Towa, Richard P.
Teyoub of Louisiana, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly
of Massachusetts, Mike Hatch of Minnesota, Joseph P. Mazurek of Mon-
tana, Michael F. Easley of North Carolina, Betty D. Montgomery of Ohio,
and Paul G. Summers of Tennessee; for the State of Oregon by Hardy
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JUSTICE KENNEDY delivered the opinion of the Court.

For the second time in recent years we consider constitu-
tional questions arising from a program designed to facilitate

Myers, Attorney General, David Schuman, Deputy Attorney General, and
Michael D. Reynolds, Solicitor General; for the American Civil Liberties
Union et al. by Jon G. Furlow, Steven R. Shapiro, Elliot M. Mincberg,
and Judith E. Schaeffer; for the American Council on Education et al. by
Stephen S. Dunham, Leonard M. Niehoff, and Sheldon E. Steinbach; for
the American Federation of Labor and Congress of Industrial Organiza-
tions by Jonathan P. Hiatt, James B. Coppess, and Laurence Gold; for the
Brennan Center for Justice at New York University School of Law by
Scott D. Makar, Robert Bergen, Michael J. Frevola, and Burt Neuborne;
for the Lesbian, Gay, Bisexual, and Transgender Campus Center at UW-
Madison et al. by Patricia M. Logue and Ruth E. Harlow; for the National
Legal Aid Defenders Association, Student Legal Services Section, by Ned
R. Jaeckle and Kathleen A. Cushing; for the National Education Associa-
tion by Robert H. Chanin, Andrew D. Roth, and Michael D. Simpson, for
the New York Public Interest Research Group by Alexander R. Sussman,
for the Student Press Law Center et al. by Lucy A. Dalglish; for Student
Rights Law Center, Inc., by Mitchel D. Grotch, for the United States Stu-
dent Association et al. by David C. Viadeck and Alan B. Morrison, for
United Council of University of Wisconsin Students, Inc., by Mark B. Ha-
zelbaker; for the University of California Student Association by Michael
S. Sorgen and Amy R. Levine; and for the Wisconsin Student Public Inter-
est Research Group et al. by Daniel H. Squire, Craig Goldblatt, and Fran-
cisco Medina.

Briefs of amici curiae urging affirmance were filed for the Atlantic
Legal Foundation by Martin S. Kaufman and Edwin L. Lewis I11; for the
American Center for Law and Justice by Jay Alan Sekulow, Mark Nathan
Troobnick, and James Matthew Henderson, Sr.; for the Christian Legal
Society by Steven T. McFarland, Samuel B. Casey, and Thomas C. Berg;
for the Family Research Institute by Roy H. Nelson, for Liberty Counsel
by Mathew D. Staver; for the National Legal Foundation by Barry C.
Hodge; for the National Right to Work Legal Defense Foundation, Inc., by
Raymond J. LaJeunesse, Jr.; for the National Smokers Alliance by Renee
Giachino; for the Pacific Legal Foundation et al. by Deborah J. La Fetra;
and for the Washington Legal Foundation et al. by Daniel E. Troy, Daniel
J. Popeo, and Paul D. Kamenar.

Briefs of amici curiae were filed for Americans United for Separation
of Church and State et al. by Steven K. Green, Steven M. Freeman, and
Ayesha N. Khan; for First Freedoms Foundation by Michael D. Dean, for
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extracurricular student speech at a public university. Re-
spondents are a group of students at the University of
Wisconsin (hereinafter University). They brought a First
Amendment challenge to a mandatory student activity fee
imposed by petitioner Board of Regents of the University of
Wisconsin System and used in part by the University to sup-
port student organizations engaging in political or ideological
speech. Respondents object to the speech and expression
of some of the student organizations. Relying upon our
precedents which protect members of unions and bar associa-
tions from being required to pay fees used for speech the
members find objectionable, both the District Court and the
Court of Appeals invalidated the University’s student fee
program. The University contends that its mandatory stu-
dent activity fee and the speech which it supports are appro-
priate to further its educational mission.

We reverse. The First Amendment permits a public uni-
versity to charge its students an activity fee used to fund a
program to facilitate extracurricular student speech if the
program is viewpoint neutral. We do not sustain, however,
the student referendum mechanism of the University’s pro-
gram, which appears to permit the exaction of fees in viola-
tion of the viewpoint neutrality principle. As to that aspect
of the program, we remand for further proceedings.

I

The University of Wisconsin is a public corporation of the
State of Wisconsin. See Wis. Stat. §36.07(1) (1993-1994).
State law defines the University’s mission in broad terms:
“to develop human resources, to discover and disseminate
knowledge, to extend knowledge and its application beyond
the boundaries of its campuses and to serve and stimulate
society by developing in students heightened intellectual,
cultural and humane sensitivities . . . and a sense of purpose.”

the Rutherford Institute by John W. Whitehead and Steven H. Aden; and
for Owen Brennan Rounds et al. by Thomas H. Nelson.
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§36.01(2). Some 30,000 undergraduate students and 10,000
graduate and professional students attend the University’s
Madison campus, ranking it among the Nation’s largest insti-
tutions of higher learning. Students come to the renowned
University from all 50 States and from 72 foreign countries.
Last year marked its 150th anniversary; and to celebrate its
distinguished history, the University sponsored a series of
research initiatives, campus forums and workshops, histori-
cal exhibits, and public lectures, all reaffirming its commit-
ment to explore the universe of knowledge and ideas.

The responsibility for governing the University of Wis-
consin System is vested by law with the board of regents.
§36.09(1). The same law empowers the students to share in
aspects of the University’s governance. One of those func-
tions is to administer the student activities fee program. By
statute the “[s]tudents in consultation with the chancellor
and subject to the final confirmation of the board [of regents]
shall have the responsibility for the disposition of those stu-
dent fees which constitute substantial support for campus
student activities.” §36.09(5). The students do so, in large
measure, through their student government, called the As-
sociated Students of Madison (ASM), and various ASM
subcommittees. The program the University maintains to
support the extracurricular activities undertaken by many
of its student organizations is the subject of the present
controversy.

It seems that since its founding the University has re-
quired full-time students enrolled at its Madison campus to
pay a nonrefundable activity fee. App. 154. For the 1995-
1996 academic year, when this suit was commenced, the ac-
tivity fee amounted to $331.50 per year. The fee is segre-
gated from the University’s tuition charge. Once collected,
the activity fees are deposited by the University into the
accounts of the State of Wisconsin. Id., at 9. The fees are
drawn upon by the University to support various campus
services and extracurricular student activities. In the Uni-



Cite as: 529 U. S. 217 (2000) 223

Opinion of the Court

versity’s view, the activity fees “enhance the educational
experience” of its students by “promot[ing] extracurricular
activities,” “stimulating advocacy and debate on diverse
points of view,” enabling “participaltion] in political activity,”
“promot[ing] student participaltion] in campus administra-
tive activity,” and providing “opportunities to develop social
skills,” all consistent with the University’s mission. Id., at
154-155.

The board of regents classifies the segregated fee into allo-
cable and nonallocable portions. The nonallocable portion
approximates 80% of the total fee and covers expenses such
as student health services, intramural sports, debt service,
and the upkeep and operations of the student union facilities.
Id., at 13. Respondents did not challenge the purposes to
which the University commits the nonallocable portion of the
segregated fee. Id., at 37.

The allocable portion of the fee supports extracurricular
endeavors pursued by the University’s registered student or-
ganizations or RSO’s. To qualify for RSO status students
must organize as a not-for-profit group, limit membership
primarily to students, and agree to undertake activities re-
lated to student life on campus. Id., at 15. During the
1995-1996 school year, 623 groups had RSO status on the
Madison campus. Id., at 255. To name but a few, RSO’s
included the Future Financial Gurus of America; the Inter-
national Socialist Organization; the College Democrats; the
College Republicans; and the American Civil Liberties Union
Campus Chapter. As one would expect, the expressive ac-
tivities undertaken by RSO’s are diverse in range and con-
tent, from displaying posters and circulating newsletters
throughout the campus, to hosting campus debates and guest
speakers, and to what can best be described as political
lobbying.

RSO’s may obtain a portion of the allocable fees in one
of three ways. Most do so by seeking funding from the
Student Government Activity Fund (SGAF), administered
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by the ASM. SGAF moneys may be issued to support an
RSO’s operations and events, as well as travel expenses “cen-
tral to the purpose of the organization.” Id., at 18. As an
alternative, an RSO can apply for funding from the General
Student Services Fund (GSSF), administered through the
ASM’s finance committee. During the 1995-1996 academic
year, 15 RSO’s received GSSF funding. These RSO’s in-
cluded a campus tutoring center, the student radio station, a
student environmental group, a gay and bisexual student
center, a community legal office, an AIDS support network,
a campus women’s center, and the Wisconsin Student Public
Interest Research Group (WISPIRG). Id., at 16-17. The
University acknowledges that, in addition to providing cam-
pus services (e. g., tutoring and counseling), the GSSF-funded
RSO’s engage in political and ideological expression. Brief
for Petitioner 10.

The GSSF, as well as the SGAF, consists of moneys origi-
nating in the allocable portion of the mandatory fee. The
parties have stipulated that, with respect to SGAF and
GSSF funding, “[t]he process for reviewing and approving
allocations for funding is administered in a viewpoint-neutral
fashion,” id., at 14-15, and that the University does not use
the fee program for “advocating a particular point of view.”
Id., at 39.

A student referendum provides a third means for an RSO
to obtain funding. Id., at 16. While the record is sparse on
this feature of the University’s program, the parties inform
us that the student body can vote either to approve or to
disapprove an assessment for a particular RSO. One refer-
endum resulted in an allocation of $45,000 to WISPIRG dur-
ing the 1995-1996 academic year. At oral argument, counsel
for the University acknowledged that a referendum could
also operate to defund an RSO or to veto a funding decision
of the ASM. In October 1996, for example, the student body
voted to terminate funding to a national student organization
to which the University belonged. Id., at 215. Both parties
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confirmed at oral argument that their stipulation regarding
the program’s viewpoint neutrality does not extend to the
referendum process. Tr. of Oral Arg. 19, 29.

With respect to GSSF and SGAF funding, the ASM or
its finance committee makes initial funding decisions. App.
14-15. The ASM does so in an open session, and interested
students may attend meetings when RSO funding is dis-
cussed. Id., at 14. It also appears that the ASM must ap-
prove the results of a student referendum. Approval ap-
pears pro forma, however, as counsel for the University
advised us that the student government “voluntarily views
thle] referendum as binding.” Tr. of Oral Arg. 15. Once
the ASM approves an RSO’s funding application, it forwards
its decision to the chancellor and to the board of regents for
their review and approval. App. 18, 19. Approximately
30% of the University’s RSO’s received funding during the
1995-1996 academic year.

RSO’s, as a general rule, do not receive lump-sum cash
distributions. Rather, RSO’s obtain funding support on a
reimbursement basis by submitting receipts or invoices to
the University. Guidelines identify expenses appropriate
for reimbursement. Permitted expenditures include, in the
main, costs for printing, postage, office supplies, and use of
University facilities and equipment. Materials printed with
student fees must contain a disclaimer that the views ex-
pressed are not those of the ASM. The University also re-
imburses RSO’s for fees arising from membership in “other
related and non-profit organizations.” Id., at 251.

The University’s policy establishes purposes for which fees
may not be expended. RSO’s may not receive reimburse-
ment for “[g]ifts, donations, and contributions,” the costs of
legal services, or for “[a]ctivities which are politically parti-
san or religious in nature.” Id., at 251-252. (The policy
does not give examples of the prohibited expenditures.) A
separate policy statement on GSSF funding states that an
RSO can receive funding if it “does not have a primarily
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political orientation (i. e. is not a registered political group).”
Id., at 238. The same policy adds that an RSO “shall not
use [student fees] for any lobbying purposes.” Ibid. At
one point in their brief respondents suggest that the prohibi-
tion against expenditures for “politically partisan” purposes
renders the program not viewpoint neutral. Brief for Re-
spondents 31. In view of the fact that both parties entered
a stipulation to the contrary at the outset of this litigation,
which was again reiterated during oral argument in this
Court, we do not consider respondents’ challenge to this as-
pect of the University’s program.

The University’s Student Organization Handbook has
guidelines for regulating the conduct and activities of RSO’s.
In addition to obligating RSO’s to adhere to the fee pro-
gram’s rules and regulations, the guidelines establish proce-
dures authorizing any student to complain to the University
that an RSO is in noncompliance. An extensive investiga-
tive process is in place to evaluate and remedy violations.
The University’s policy includes a range of sanctions for non-
compliance, including probation, suspension, or termination
of RSO status.

One RSO that appears to operate in a manner distinet from
others is WISPIRG. For reasons not clear from the record,
WISPIRG receives lump-sum cash distributions from the
University. University counsel informed us that this distri-
bution reduced the GSSF portion of the fee pool. Tr. of Oral
Arg. 15. The full extent of the uses to which WISPIRG puts
its funds is unclear. We do know, however, that WISPIRG
sponsored on-campus events regarding homelessness and en-
vironmental and consumer protection issues. App. 348. It
coordinated community food drives and educational pro-
grams and spent a portion of its activity fees for the lobbying
efforts of its parent organization and for student internships
aimed at influencing legislation. Id., at 344, 347.

In March 1996, respondents, each of whom attended or still
attend the University’s Madison campus, filed suit in the
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United States District Court for the Western District of Wis-
consin against members of the board of regents. Respond-
ents alleged, inter alia, that imposition of the segregated fee
violated their rights of free speech, free association, and free
exercise under the First Amendment. They contended the
University must grant them the choice not to fund those
RSO’s that engage in political and ideological expression of-
fensive to their personal beliefs. Respondents requested
both injunctive and declaratory relief. On cross-motions for
summary judgment, the District Court ruled in their favor,
declaring the University’s segregated fee program invalid
under Abood v. Detroit Bd. of Ed., 431 U. S. 209 (1977), and
Keller v. State Bar of Cal., 496 U.S. 1 (1990). The District
Court decided the fee program compelled students “to sup-
port political and ideological activity with which they dis-
agree” in violation of respondents’ First Amendment rights
to freedom of speech and association. App. to Pet. for Cert.
98a. The court did not reach respondents’ free exercise
claim. The District Court’s order enjoined the board of re-
gents from using segregated fees to fund any RSO engaging
in political or ideological speech.

The United States Court of Appeals for the Seventh Cir-
cuit affirmed in part, reversed in part, and vacated in part.
Southworth v. Grebe, 151 F. 3d 717 (1998). As the District
Court had done, the Court of Appeals found our compelled
speech precedents controlling. After examining the Univer-
sity’s fee program under the three-part test outlined in Lehn-
ert v. Ferris Faculty Assn., 500 U. S. 507 (1991), it concluded
that the program was not germane to the University’s mis-
sion, did not further a vital policy of the University, and im-
posed too much of a burden on respondents’ free speech
rights. “[Llike the objecting union members in Abood,” the
Court of Appeals reasoned, the students here have a First
Amendment interest in not being compelled to contribute to
an organization whose expressive activities conflict with
their own personal beliefs. 151 F. 3d, at 731. It added that
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protecting the objecting students’ free speech rights was “of
heightened concern” following our decision in Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U. S. 819 (1995),
because “[i]f the university cannot discriminate in the dis-
bursement of funds, it is imperative that students not be
compelled to fund organizations which engage in political and
ideological activities—that is the only way to protect the in-
dividual’s rights.” 151 F. 3d, at 730, n. 11. The Court of
Appeals extended the District Court’s order and enjoined
the board of regents from requiring objecting students to
pay that portion of the fee used to fund RSO’s engaged in
political or ideological expression. Id., at 735.

Three members of the Court of Appeals dissented from
the denial of the University’s motion for rehearing en banc.
In their view, the panel opinion overlooked the “crucial dif-
ference between a requirement to pay money to an organi-
zation that explicitly aims to subsidize one viewpoint to
the exclusion of other viewpoints, as in Abood and Keller,
and a requirement to pay a fee to a group that creates a
viewpoint-neutral forum, as is true of the student activity
fee here.” Southworth v. Grebe, 157 F. 3d 1124, 1129 (CA7
1998) (D. Wood, J., dissenting).

Other courts addressing First Amendment challenges to
similar student fee programs have reached conflicting re-
sults. Compare Rounds v. Oregon State Bd. of Higher Ed.,
166 F. 3d 1032, 1038-1040 (CA9 1999); Hays County Guard-
ian v. Supple, 969 F. 2d 111, 123 (CA5 1992), cert. denied,
506 U. S. 1087 (1993); Kania v. Fordham, 702 F. 2d 475, 480
(CA4 1983); Good v. Associated Students of Univ. of Wash.,
86 Wash. 2d 94, 105, 542 P. 2d 762, 769 (1975) (en banc), with
Smith v. Regents of Univ. of Cal., 4 Cal. 4th 843, 862-863, 844
P. 2d 500, 513-514, cert. denied, 510 U. S. 863 (1993). These
conflicts, together with the importance of the issue pre-
sented, led us to grant certiorari. 526 U.S. 1038 (1999).
We reverse the judgment of the Court of Appeals.
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It is inevitable that government will adopt and pursue pro-
grams and policies within its constitutional powers but which
nevertheless are contrary to the profound beliefs and sincere
convictions of some of its citizens. The government, as a
general rule, may support valid programs and policies by
taxes or other exactions binding on protesting parties.
Within this broader principle it seems inevitable that funds
raised by the government will be spent for speech and other
expression to advocate and defend its own policies. See,
e. 9., Rust v. Sullivan, 500 U. S. 173 (1991); Regan v. Taxa-
tion With Representation of Wash., 461 U. S. 540, 548-549
(1983). The case we decide here, however, does not raise
the issue of the government’s right, or, to be more specific,
the state-controlled University’s right, to use its own funds
to advance a particular message. The University’s whole
justification for fostering the challenged expression is that it
springs from the initiative of the students, who alone give it
purpose and content in the course of their extracurricular
endeavors.

The University having disclaimed that the speech is its
own, we do not reach the question whether traditional politi-
cal controls to ensure responsible government action would
be sufficient to overcome First Amendment objections and
to allow the challenged program under the principle that the
government can speak for itself. If the challenged speech
here were financed by tuition dollars and the University and
its officials were responsible for its content, the case might
be evaluated on the premise that the government itself is the
speaker. That is not the case before us.

The University of Wisconsin exacts the fee at issue for the
sole purpose of facilitating the free and open exchange of
ideas by, and among, its students. We conclude the object-
ing students may insist upon certain safeguards with respect
to the expressive activities which they are required to sup-
port. Our public forum cases are instructive here by close
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analogy. This is true even though the student activities
fund is not a public forum in the traditional sense of the term
and despite the circumstance that those cases most often in-
volve a demand for access, not a claim to be exempt from
supporting speech. See, e. g., Lamb’s Chapel v. Center Mo-
riches Union Free School Dist., 508 U. S. 384 (1993); Widmar
v. Vincent, 454 U. S. 263 (1981). The standard of viewpoint
neutrality found in the public forum cases provides the
standard we find controlling. We decide that the viewpoint
neutrality requirement of the University program is in gen-
eral sufficient to protect the rights of the objecting students.
The student referendum aspect of the program for funding
speech and expressive activities, however, appears to be in-
consistent with the viewpoint neutrality requirement.

We must begin by recognizing that the complaining stu-
dents are being required to pay fees which are subsidies for
speech they find objectionable, even offensive. The Abood
and Keller cases, then, provide the beginning point for our
analysis. Abood v. Detroit Bd. of Ed., 431 U. S. 209 (1977);
Keller v. State Bar of Cal., 496 U.S. 1 (1990). While those
precedents identify the interests of the protesting students,
the means of implementing First Amendment protections
adopted in those decisions are neither applicable nor work-
able in the context of extracurricular student speech at a
university.

In Abood, some nonunion public school teachers challenged
an agreement requiring them, as a condition of their employ-
ment, to pay a service fee equal in amount to union dues.
431 U. S., at 211-212. The objecting teachers alleged that
the union’s use of their fees to engage in political speech
violated their freedom of association guaranteed by the First
and Fourteenth Amendments. Id., at 213. The Court
agreed and held that any objecting teacher could “prevent
the Union’s spending a part of their required service fees to
contribute to political candidates and to express political
views unrelated to its duties as exclusive bargaining repre-
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sentative.” Id., at 234. The principles outlined in Abood
provided the foundation for our later decision in Keller.
There we held that lawyers admitted to practice in California
could be required to join a state bar association and to fund
activities “germane” to the association’s mission of “regulat-
ing the legal profession and improving the quality of legal
services.” 496 U. S., at 13-14. The lawyers could not, how-
ever, be required to fund the bar association’s own political
expression. [Id., at 16.

The proposition that students who attend the University
cannot be required to pay subsidies for the speech of other
students without some First Amendment protection follows
from the Abood and Keller cases. Students enroll in public
universities to seek fulfillment of their personal aspirations
and of their own potential. If the University conditions the
opportunity to receive a college education, an opportunity
comparable in importance to joining a labor union or bar as-
sociation, on an agreement to support objectionable, extra-
curricular expression by other students, the rights acknowl-
edged in Abood and Keller become implicated. It infringes
on the speech and beliefs of the individual to be required, by
this mandatory student activity fee program, to pay subsi-
dies for the objectionable speech of others without any recog-
nition of the State’s corresponding duty to him or her. Yet
recognition must be given as well to the important and sub-
stantial purposes of the University, which seeks to facilitate
a wide range of speech.

In Abood and Keller, the constitutional rule took the form
of limiting the required subsidy to speech germane to the
purposes of the union or bar association. The standard of
germane speech as applied to student speech at a university
is unworkable, however, and gives insufficient protection
both to the objecting students and to the University program
itself. Even in the context of a labor union, whose functions
are, or so we might have thought, well known and under-
stood by the law and the courts after a long history of gov-
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ernment regulation and judicial involvement, we have en-
countered difficulties in deciding what is germane and what
is not. The difficulty manifested itself in our decision in
Lehnert v. Ferris Faculty Assn., 500 U. S. 507 (1991), where
different Members of the Court reached varying conclusions
regarding what expressive activity was or was not germane
to the mission of the association. If it is difficult to define
germane speech with ease or precision where a union or bar
association is the party, the standard becomes all the more
unmanageable in the public university setting, particularly
where the State undertakes to stimulate the whole universe
of speech and ideas.

The speech the University seeks to encourage in the pro-
gram before us is distinguished not by discernable limits but
by its vast, unexplored bounds. To insist upon asking what
speech is germane would be contrary to the very goal the
University seeks to pursue. It is not for the Court to say
what is or is not germane to the ideas to be pursued in an
institution of higher learning.

Just as the vast extent of permitted expression makes the
test of germane speech inappropriate for intervention, so too
does it underscore the high potential for intrusion on the
First Amendment rights of the objecting students. It is all
but inevitable that the fees will result in subsidies to speech
which some students find objectionable and offensive to their
personal beliefs. If the standard of germane speech is inap-
plicable, then, it might be argued the remedy is to allow each
student to list those causes which he or she will or will not
support. If a university decided that its students’ First
Amendment interests were better protected by some type of
optional or refund system it would be free to do so. We
decline to impose a system of that sort as a constitutional
requirement, however. The restriction could be so disrup-
tive and expensive that the program to support extracurricu-
lar speech would be ineffective. The First Amendment does
not require the University to put the program at risk.
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The University may determine that its mission is well
served if students have the means to engage in dynamic dis-
cussions of philosophical, religious, scientific, social, and po-
litical subjects in their extracurricular campus life outside
the lecture hall. If the University reaches this conclusion,
it is entitled to impose a mandatory fee to sustain an open
dialogue to these ends.

The University must provide some protection to its stu-
dents’ First Amendment interests, however. The proper
measure, and the principal standard of protection for object-
ing students, we conclude, is the requirement of viewpoint
neutrality in the allocation of funding support. Viewpoint
neutrality was the obligation to which we gave substance in
Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S.
819 (1995). There the University of Virginia feared that any
association with a student newspaper advancing religious
viewpoints would violate the Establishment Clause. We re-
jected the argument, holding that the school’s adherence to
a rule of viewpoint neutrality in administering its student
fee program would prevent “any mistaken impression that
the student newspapers speak for the University.” Id., at
841. While Rosenberger was concerned with the rights a
student has to use an extracurricular speech program al-
ready in place, today’s case considers the antecedent ques-
tion, acknowledged but unresolved in Rosenberger: whether
a public university may require its students to pay a fee
which creates the mechanism for the extracurricular speech
in the first instance. When a university requires its stu-
dents to pay fees to support the extracurricular speech of
other students, all in the interest of open discussion, it may
not prefer some viewpoints to others. There is symmetry
then in our holding here and in Rosenberger: Viewpoint neu-
trality is the justification for requiring the student to pay
the fee in the first instance and for ensuring the integrity of
the program’s operation once the funds have been collected.
We conclude that the University of Wisconsin may sustain
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the extracurricular dimensions of its programs by using man-
datory student fees with viewpoint neutrality as the opera-
tional principle.

The parties have stipulated that the program the Uni-
versity has developed to stimulate extracurricular student
expression respects the principle of viewpoint neutrality. If
the stipulation is to continue to control the case, the Univer-
sity’s program in its basic structure must be found consistent
with the First Amendment.

We make no distinction between campus activities and
the off-campus expressive activities of objectionable RSO’s.
Those activities, respondents tell us, often bear no relation-
ship to the University’s reason for imposing the segregated
fee in the first instance, to foster vibrant campus debate
among students. If the University shares those concerns,
it is free to enact viewpoint neutral rules restricting off-
campus travel or other expenditures by RSO’s, for it may
create what is tantamount to a limited public forum if the
principles of viewpoint neutrality are respected. Cf. id., at
829-830. We find no principled way, however, to impose
upon the University, as a constitutional matter, a require-
ment to adopt geographic or spatial restrictions as a condi-
tion for RSOs’ entitlement to reimbursement. Universities
possess significant interests in encouraging students to take
advantage of the social, civic, cultural, and religious opportu-
nities available in surrounding communities and throughout
the country. Universities, like all of society, are finding that
traditional conceptions of territorial boundaries are difficult
to insist upon in an age marked by revolutionary changes
in communications, information transfer, and the means of
discourse. If the rule of viewpoint neutrality is respected,
our holding affords the University latitude to adjust its ex-
tracurricular student speech program to accommodate these
advances and opportunities.

Our decision ought not to be taken to imply that in other
instances the University, its agents or employees, or—of
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particular importance—its faculty, are subject to the First
Amendment analysis which controls in this case. Where the
University speaks, either in its own name through its regents
or officers, or in myriad other ways through its diverse facul-
ties, the analysis likely would be altogether different. See
Rust v. Sullivan, 500 U.S. 173 (1991); Regan v. Taxation
With Representation of Wash., 461 U.S. 540 (1983). The
Court has not held, or suggested, that when the government
speaks the rules we have discussed come into play.

When the government speaks, for instance to promote its
own policies or to advance a particular idea, it is, in the end,
accountable to the electorate and the political process for its
advocacy. If the citizenry objects, newly elected officials
later could espouse some different or contrary position. In
the instant case, the speech is not that of the University or
its agents. It is not, furthermore, speech by an instructor
or a professor in the academic context, where principles ap-
plicable to government speech would have to be considered.
Cf. Rosenberger, supra, at 833 (discussing the discretion uni-
versities possess in deciding matters relating to their educa-
tional mission).

II1

It remains to discuss the referendum aspect of the Univer-
sity’s program. While the record is not well developed on
the point, it appears that by majority vote of the student
body a given RSO may be funded or defunded. It is unclear
to us what protection, if any, there is for viewpoint neutrality
in this part of the process. To the extent the referendum
substitutes majority determinations for viewpoint neutrality
it would undermine the constitutional protection the pro-
gram requires. The whole theory of viewpoint neutrality is
that minority views are treated with the same respect as are
majority views. Access to a public forum, for instance, does
not depend upon majoritarian consent. That principle is
controlling here. A remand is necessary and appropriate to
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resolve this point; and the case in all events must be reexam-
ined in light of the principles we have discussed.

The judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings consistent with this
opinion. In this Court, the parties shall bear their own
costs.

It is so ordered.

JUSTICE SOUTER, with whom JUSTICE STEVENS and
JUSTICE BREYER join, concurring in the judgment.

The majority today validates the University’s student ac-
tivity fee after recognizing a new category of First Amend-
ment interests and a new standard of viewpoint neutrality
protection. I agree that the University’s scheme is permis-
sible, but do not believe that the Court should take the occa-
sion to impose a cast-iron viewpoint neutrality requirement
to uphold it. See ante, at 233-234. Instead, I would hold
that the First Amendment interest claimed by the student
respondents (hereinafter Southworth) here is simply insuffi-
cient to merit protection by anything more than the view-
point neutrality already accorded by the University, and I
would go no further.!

The parties have stipulated that the grant scheme is ad-
ministered on a viewpoint neutral basis, and like the major-
ity I take the case on that assumption. The question before
us is thus properly cast not as whether viewpoint neutrality
is required, but whether Southworth has a claim to relief
from this specific viewpoint neutral scheme.? Two sources
of law might be considered in answering this question.

1T limit my examination of the case solely to the general disbursement
scheme; I agree with the majority that the referendum issue was not ade-
quately addressed in the District Court and the Court of Appeals, see
ante, at 235 and this page, and I would say nothing more on that subject.

2Under its own reasoning, the majority need not reach the question
whether viewpoint neutrality is required to decide this case. The Univer-
sity program required viewpoint neutrality, and both parties have stipu-
lated that the funds are disbursed accordingly. Stipulation 12, App. 14—
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The first comprises First Amendment and related cases
grouped under the umbrella of academic freedom.®> Such
law might be implicated by the University’s proffered ration-
ale, that the grant scheme funded by the student activity
fee is an integral element in the discharge of its educational
mission. App. 253 (excerpt from Dean of Students Office
Student Organization Handbook noting that the activities
of student groups constitute a “‘second curriculum’”); d.,
at 41, 42-44 (statement of Associate Dean of Students of
the UW-Madison noting academic importance of funding
scheme); see also ante, at 233. Our understanding of aca-
demic freedom has included not merely liberty from re-
straints on thought, expression, and association in the acad-
emy, but also the idea that universities and schools should
have the freedom to make decisions about how and what to
teach. In Regents of Univ. of Mich. v. Ewing, 474 U. S. 214
(1985), we recognized these related conceptions: “Academic
freedom thrives not only on the independent and uninhibited
exchange of ideas among teachers and students, but also, and
somewhat inconsistently, on autonomous decisionmaking by
the academy itself.” Id., at 226, n. 12 (citations omitted).
Some of the opinions in our books emphasize broad concep-
tions of academic freedom that if accepted by the Court
might seem to clothe the University with an immunity to any
challenge to regulations made or obligations imposed in the
discharge of its educational mission. So, in Sweezy v. New
Hampshire, 354 U. S. 234 (1957), Justice Frankfurter, concur-
ring in the result and joined by Justice Harlan, explained the

15. If viewpoint neutrality is a sufficient condition, the majority could
uphold the scheme here on that limited ground without deciding whether
it is a necessary one.

3We have long recognized the constitutional importance of academic
freedom. See Wieman v. Updegraff, 344 U.S. 183, 195 (1952) (Frank-
furter, J., concurring); Sweezy v. New Hampshire, 354 U. S. 234, 250 (1957)
(plurality opinion); Shelton v. Tucker, 364 U. S. 479, 487 (1960); Keyishian
v. Board of Regents of Univ. of State of N. Y., 385 U. S. 589, 603 (1967).
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importance of a university’s ability to define its own mission
by quoting from a statement on the open universities in
South Africa:

“‘It is the business of a university to provide that atmos-
phere which is most conducive to speculation, experi-
ment and creation. It is an atmosphere in which there
prevail “the four essential freedoms” of a university—to
determine for itself on academic grounds who may teach,
what may be taught, how it shall be taught, and who
may be admitted to study.’” Id., at 263 (citations
omitted).

These broad statements on academic freedom do not dis-
pose of the case here, however. FEwing addressed not the
relationship between academic freedom and First Amend-
ment burdens imposed by a university, but a due process
challenge to a university’s academic decisions, while as to
them the case stopped short of recognizing absolute auton-
omy. Fwing, supra, at 226, and n. 12. And Justice Frank-
furter’s discussion in Sweezy, though not rejected, was not
adopted by the full Court, Sweezy, supra, at 263 (opinion
concurring in result). Our other cases on academic freedom
thus far have dealt with more limited subjects, and do not
compel the conclusion that the objecting university student
is without a First Amendment claim here.t While we have
spoken in terms of a wide protection for the academic free-

4Qur university cases have dealt with restrictions imposed from outside
the academy on individual teachers’ speech or associations, id., at 591-592;
Shelton v. Tucker, supra, at 487; Sweezy v. New Hampshire, supra, at 236;
Wieman v. Updegraff, supra, at 184-185, and cases dealing with the right
of teaching institutions to limit expressive freedom of students have been
confined to high schools, Hazelwood School Dist. v. Kuhlmeier, 484 U. S.
260, 262 (1988); Bethel School Dist. No. 4,03 v. Fraser, 478 U. S. 675, 677
(1986); Tinker v. Des Moines Independent Community School Dist., 393
U. S. 503, 504 (1969), whose students and their schools’ relation to them
are different and at least arguably distinguishable from their counterparts
in college education.
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dom and autonomy that bars legislatures (and courts) from
imposing conditions on the spectrum of subjects taught and
viewpoints expressed in college teaching (as the majority
recognizes, ante, at 232), we have never held that universi-
ties lie entirely beyond the reach of students’ First Amend-
ment rights.> Thus our prior cases do not go so far as to
control the result in this one, and going beyond those cases
would be out of order, simply because the University has
not litigated on grounds of academic freedom. As to that
freedom and university autonomy, then, it is enough to say
that protecting a university’s discretion to shape its educa-
tional mission may prove to be an important consideration
in First Amendment analysis of objections to student fees.
Sweezy, supra, at 262-264 (Frankfurter, J., concurring in re-
sult); Ewing, supra, at 226, n. 12.

The second avenue for addressing Southworth’s claim to a
pro rata refund or the total abolition of the student activity
fee is to see how closely the circumstances here resemble
instances of governmental speech mandates found to require
relief. As a threshold matter, it is plain that this case falls
far afield of those involving compelled or controlled speech,
apart from subsidy schemes. Indirectly transmitting a frac-
tion of a student activity fee to an organization with an offen-
sive message is in no sense equivalent to restricting or modi-
fying the message a student wishes to express. Cf. Hurley
v. Irish-American Gay, Lesbian and Bisexual Group of Bos-
ton, Inc., 515 U. S. 557, 572-574 (1995). Nor does it require
an individual to bear an offensive statement personally, as in
Wooley v. Maynard, 430 U. S. 705, 707 (1977), let alone to
affirm a moral or political commitment, as in West Virginia
Bd. of Ed. v. Barnette, 319 U.S. 624, 626—629 (1943). In
each of these cases, the government was imposing far more
directly and offensively on an objecting individual than col-

®Indeed, acceptance of the most general statement of academic freedom
(as in the South African manifesto quoted by Justice Frankfurter) might
be thought even to sanction student speech codes in public universities.
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lecting the fee that indirectly funds the jumble of other
speakers’ messages in this case.

Next, I agree with the majority that the Abood and Keller
line of cases does not control the remedy here, the situation
of the students being significantly different from that of
union or bar association members. Ante, at 230; see Abood
v. Detroit Bd. of Ed., 431 U. S. 209 (1977); Keller v. State Bar
of Cal., 496 U.S. 1 (1990). First, the relationship between
the fee payer and the ultimately objectionable expression is
far more attenuated. In the union and bar association cases,
an individual was required to join or at least drop money in
the coffers of the very organization promoting messages sub-
ject to objection. Abood, supra, at 211-213, 215; Keller,
supra, at 13-14. The connection between the forced con-
tributor and the ultimate message was as direct as the unme-
diated contribution to the organization doing the speaking.
The student contributor, however, has to fund only a distrib-
uting agency having itself no social, political, or ideological
character and itself engaging (as all parties agree) in no ex-
pression of any distinct message.5 App. 14-15, 34, 39, 41.
Indeed, the disbursements, varying from year to year, are as
likely as not to fund an organization that disputes the very
message an individual student finds exceptionable. Id., at
39. Thus, the clear connection between fee payer and offen-
sive speech that loomed large in our decisions in the union
and bar cases is simply not evident here.

Second, Southworth’s objection has less force than it might
otherwise carry because the challenged fees support a gov-

5T have noted in other contexts that the act of funding itself may have
a communicative element, see Rosenberger v. Rector and Visitors of Univ.
of Va., 515 U. S. 819, 892-893, n. 11 (1995) (dissenting opinion); National
Endowment for Arts v. Finley, 524 U. S. 569, 611, n. 6 (1998) (dissenting
opinion), but there is no allegation that such general expression is objec-
tionable here, nor is it clear that such a claim necessarily raises substantial
First Amendment concerns in light of the speech promoting and educa-
tional aspects of this expression. Cf. Buckley v. Valeo, 424 U. S. 1, 92-93
(1976) (per curiam). See also infra this page and 241-243.
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ernment program that aims to broaden public discourse. As
I noted in Rosenberger v. Rector and Visitors of Univ. of Va.,
515 U. S. 819, 873-874, and n. 3, 889-891 (1995) (dissenting
opinion), the university fee at issue is a tax.” The state uni-
versity compels it; it is paid into state accounts; and it is
disbursed under the ultimate authority of the State. Wis.
Stat. §36.09(5) (1993-1994); App. 9, 18-19. Although the
facts here may not fit neatly under our holdings on govern-
ment speech (and the University has expressly renounced
any such claim),® ante, at 229, our cases do suggest that
under the First Amendment the government may properly
use its tax revenue to promote general discourse.” In Buck-
ley v. Valeo, 424 U.S. 1 (1976) (per curiam), we rejected
a challenge to a congressional program providing viewpoint
neutral subsidies to all Presidential candidates based in part
on this reasoning:

“[The program] is a congressional effort, not to abridge,
restrict, or censor speech, but rather to use public
money to facilitate and enlarge public discussion and
participation in the electoral process, goals vital to a
self-governing people. Thus, [the program] furthers,
not abridges, pertinent First Amendment values.” Id.,
at 92-93 (footnotes omitted).

“True, one does not have to go to college, but one does not have to own
real estate or receive a dividend.

8 Unlike the majority, I would not hold that the mere fact that the Uni-
versity disclaims speech as its own expression takes it out of the scope of
our jurisprudence on government directed speech. We have never gener-
ally questioned a university’s “spacious discretion” to allocate public funds.
See Rosenberger, supra, at 892 (SOUTER, J., dissenting) (citing Rust v.
Sullivan, 500 U. S. 173 (1991), and Regan v. Taxation With Representa-
tion of Wash., 461 U. S. 540 (1983)).

90f course, I believe that even a government program that promotes a
broad range of expression is subject to the specific prohibition on govern-
ment funding to promote religion, imposed by the Establishment Clause.
See Rosenberger, supra, at 882 (SOUTER, J., dissenting).
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And we have recognized the same principle outside of the
sphere of government spending as well. In PruneYard
Shopping Center v. Robins, 447 U. S. 74 (1980), we rejected a
shopping mall owner’s blanket claim that “a private property
owner has a First Amendment right not to be forced by the
State to use his property as a forum for the speech of oth-
ers.” Id., at 85 (footnote omitted). We then upheld the
right of individuals to exercise state-protected rights of ex-
pression on a shopping mall owner’s property, noting among
other things that there was no danger that such a require-
ment would “‘dampe[n] the vigor and limi[t] the variety of
public debate.”” Id., at 87, 88 (quoting Miami Herald Pub-
lishing Co. v. Tornillo, 418 U. S. 241, 257 (1974) (alteration
in original)). The same consideration goes against the fee
payer’s speech objection to the scheme here.

Third, our prior compelled speech and compelled funding
cases are distinguishable on the basis of the legitimacy of
governmental interest. No one disputes the University’s as-
sertion that some educational value is derived from the ac-
tivities supported by the fee, ante, at 232-233; supra, at 237,
whereas there was no governmental interest in mandating
union or bar association support beyond supporting the col-
lective bargaining and professional regulatory functions of
those organizations, see Abood, supra, at 223-224; Keller,
supra, at 13-14. Nor was there any legitimate governmen-
tal interest in requiring the publication or affirmation of
propositions with which the bearer or speaker did not
agree.l Wooley, 430 U. S., at 716-717; Barnette, 319 U. S,,
at 640-642.

Finally, the weakness of Southworth’s claim is underscored
by its setting within a university, whose students are in-
evitably required to support the expression of personally

0 The legitimacy of the governmental objective here distinguishes the
case in my view from one brought by a university student who objected
to supporting religious evangelism. See Rosenberger, supra, at 868-871
(SOUTER, J., dissenting).
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offensive viewpoints in ways that cannot be thought consti-
tutionally objectionable unless one is prepared to deny the
University its choice over what to teach. No one disputes
that some fraction of students’ tuition payments may be used
for course offerings that are ideologically offensive to some
students, and for paying professors who say things in the
university forum that are radically at odds with the polities
of particular students. Least of all does anyone claim that
the University is somehow required to offer a spectrum of
courses to satisfy a viewpoint neutrality requirement. See
Rosenberger, supra, at 892-893, and nn. 11-12 (SOUTER, J.,
dissenting). The University need not provide junior years
abroad in North Korea as well as France, instruct in the
theory of plutocracy as well as democracy, or teach Nietzsche
as well as St. Thomas. Since uses of tuition payments (not
optional for anyone who wishes to stay in college) may fund
offensive speech far more obviously than the student activity
fee does, it is difficult to see how the activity fee could pre-
sent a stronger argument for a refund.

In sum, I see no basis to provide relief from the scheme
being administered, would go no further, and respectfully
concur in the judgment.
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GARNER, FORMER CHAIRMAN OF THE STATE
BOARD OF PARDONS AND PAROLES OF
GEORGIA, ET AL. v. JONES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 99-137. Argued January 11, 2000—Decided March 28, 2000

Respondent escaped while serving a life sentence for murder, committed
another murder, and was sentenced to a second life term. Georgia law
requires the State’s Board of Pardons and Paroles (Board) to consider
inmates serving life sentences for parole after seven years. At the time
respondent committed his second offense, the Board’s Rule 475-3-.05(2)
required that reconsiderations for parole take place every three years.
Acting pursuant to statutory authority, the Board subsequently ex-
tended the reconsideration period to at least every eight years. The
Board has the discretion to shorten that interval, but declined to do so
when it applied the amended Rule in respondent’s case, citing his multi-
ple offenses and the circumstances and nature of his second offense.
Respondent sued petitioner Board members, claiming that retroactive
application of the amended Rule violated the Ex Post Facto Clause.
The District Court denied respondent’s motion for discovery and
awarded petitioners summary judgment. The Eleventh Circuit re-
versed. It found that the amended Rule’s retroactive application was
necessarily an ex post facto violation and that the Rule differed in mate-
rial respects from the change in California parole law sustained in Cali-
fornia Dept. of Corrections v. Morales, 514 U. 8. 499. It did not con-
sider the Board’s internal policies regarding its implementation of the
Rule, finding, among other things, that such policies were unenforceable
and easily changed.

Held:

1. The Court of Appeals’ analysis failed to reveal whether retroactive
application of the amendment to Rule 475-3-.05(2) violated the Ex Post
Facto Clause. The controlling inquiry is whether such application cre-
ates a sufficient risk of increasing the measure of punishment attached
to the covered crimes. Morales, supra, at 509. Here, the question
is whether amended Rule 475-3-.05(2) creates a significant risk of pro-
longing respondent’s incarceration. That risk is not inherent in the
amended Rule’s framework, and it has not otherwise been demonstrated
on the record. While Morales identified several factors convincing this
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Court that California’s law created an insignificant risk of increased pun-
ishment for covered inmates, the Court was careful not to adopt a single
formula for identifying which parole adjustments would survive an ex
post facto challenge. States must have due flexibility in formulating
parole procedure and addressing problems associated with confinement
and release. This case turns on the amended Rule’s operation within
the whole context of Georgia’s parole system. Georgia law gives the
Board broad discretion in determining whether an inmate should re-
ceive early release. Such discretion does not displace the Ex Post
Facto Clause’s protections, but the idea of discretion is that it has the
capacity, and the obligation, to change and adapt based on experience.
The statutory structure, its implementing regulations, and the Board’s
unrefuted representations regarding its operations do not support re-
spondent’s conclusion that the Board will not exercise its discretion in
the period between parole reviews. The Georgia law is qualified in two
important respects. First, it vests the Board with discretion as to how
often to set an inmate’s date for reconsideration, with an 8-year maxi-
mum. Second, the Board’s policies permit expedited reviews in the
event of a change in circumstance or new information. These qualifica-
tions permit the Board to set reconsideration dates according to the
likelihood that a review will result in meaningful considerations as to
whether an inmate is suitable for release. The Board’s policy of provid-
ing reconsideration every eight years when it does not expect that pa-
role would be granted during the intervening years enables the Board
to ensure that those prisoners who should receive parole come to its
attention. Given respondent’s criminal history, it is difficult to see how
the Board increased his risk of serving a longer time when it set an
8-year, not a 3-year, interval. Yet, even he may seek earlier review
upon showing changed circumstances or new information. The Elev-
enth Circuit’s supposition that the Rule seems certain to result in in-
creased incarceration falls short of the rigorous analysis required by the
Morales standard. When the rule does not by its own terms show a
significant risk, the respondent must demonstrate, by evidence drawn
from the rule’s practical implementation by the agency charged with
exercising discretion, that its retroactive application will result in a
longer period of incarceration than under the earlier rule. On the rec-
ord in this case, it cannot be concluded that the change in Georgia law
lengthened respondent’s actual imprisonment time. Pp. 249-256.

2. The Eleventh Circuit erred in not considering the Board’s internal
policy statement regarding how it intends to enforce its Rule. At a
minimum, such statements, along with the Board’s actual practices, pro-
vide important instruction as to how the Board interprets its enabling
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statute and regulations, and therefore whether the amended Rule cre-
ated a significant risk of increased punishment. Absent a demonstra-
tion to the contrary, it is presumed that the Board follows its statutory
commands and internal policies. Pp. 256-257.

3. The Eleventh Circuit’s analysis failed to reveal whether the
amended Rule, in its operation, created a significant risk of increased
punishment for respondent. He claims that he has not been permitted
sufficient discovery to make this showing. The matter of adequate dis-
covery is one for the Court of Appeals or, as need be, for the District
Court in the first instance. P. 257.

164 F. 3d 589, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, THOMAS, and BREYER, JJ., joined. SCALIA, J., filed
an opinion concurring in part in the judgment, post, p. 257. SOUTER, J.,
filed a dissenting opinion, in which STEVENS and GINSBURG, JJ., joined,
post, p. 260.

Christopher S. Brasher, Senior Assistant Attorney Gen-
eral of Georgia, argued the cause for petitioners. With him
on the briefs were Thurbert E. Baker, Attorney General,
Mary Beth Westmoreland, Deputy Attorney General, and
Jacqueline F. Bunn, Assistant Attorney General.

Elizabeth Thompson Kertscher argued the cause for re-
spondent. With her on the brief were William V. Custer
and LeeAnn Jones.*

JUSTICE KENNEDY delivered the opinion of the Court.

We granted certiorari to decide whether the retroactive
application of a Georgia law permitting the extension of in-
tervals between parole considerations violates the Ex Post
Facto Clause. The Court of Appeals found that retroactive
application of the change in the law was necessarily an ex
post facto violation. In disagreement with that determi-
nation, we reverse its judgment and remand for further
proceedings.

*Jill A. Pryor, Steven R. Shapiro, and Gerald Weber filed a brief for the
American Civil Liberties Union et al. as amici curiae urging affirmance.
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I

In 1974 respondent Robert L. Jones began serving a life
sentence after his conviction for murder in the State of Geor-
gia. He escaped from prison some five years later and, after
being a fugitive for over two years, committed another mur-
der. He was apprehended, convicted, and in 1982 sentenced
to a second life term.

Under Georgia law, at all times relevant here, the State’s
Board of Pardons and Paroles (Board or Parole Board)
has been required to consider inmates serving life sentences
for parole after seven years. Ga. Code Ann. §42-9-45(b)
(1982). The issue in this case concerns the interval between
proceedings to reconsider those inmates for parole after its
initial denial. At the time respondent committed his second
offense, the Board’s Rules required reconsiderations to take
place every three years. Ga. Rules & Regs., Rule 475-3-
05(2) (1979). In 1985, after respondent had begun serving
his second life sentence, the Parole Board, acting under its
authority to “set forth . .. the times at which periodic recon-
sideration [for parole] shall take place,” Ga. Code Ann. §42—
9-45(a) (1982), amended its Rules to provide that “[r]econsid-
eration of those inmates serving life sentences who have
been denied parole shall take place at least every eight
years,” Ga. Rules & Regs., Rule 475-3-.05(2) (1985).

The Parole Board considered respondent for parole in
1989, seven years after the 1982 conviction. It denied re-
lease and, consistent with the 1985 amendment to Rule 475-
3-.05(2), reconsideration was set for 1997, eight years later.
In 1991, however, the United States Court of Appeals for
the Eleventh Circuit held that retroactive application of the
amended Rule violated the Ex Post Facto Clause. Akins v.
Snow, 922 F. 2d 1558, cert. denied, 501 U. S. 1260 (1991). In
compliance with that decision, in effect reinstating its earlier
3-year Rule, the Parole Board reconsidered respondent’s
case in 1992 and in 1995. Both times parole was denied, the
Board citing for its action respondent’s “multiple offenses”
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and the “circumstances and nature of” the second offense.
App. 53-54.

In 1995 the Parole Board determined that our decision in
California Dept. of Corrections v. Morales, 514 U. S. 499
(1995), had rejected the rationale underlying the Eleventh
Circuit’s decision in Akins. The Board resumed scheduling
parole reconsiderations at least every eight years, and so at
respondent’s 1995 review it set the next consideration for
2003. Had the Board wished to do so, it could have short-
ened the interval, but the 8-year period was selected based
on respondent’s “multiple offenses” and the “circumstances
and nature of” his second offense. App. 54. Respondent,
acting pro se, brought this action under Rev. Stat. § 1979, 42
U. S. C. §1983, claiming, inter alia, the amendment to Rule
475-3-.05(2) violated the Ex Post Facto Clause. The suit
was filed against individual members of the Parole Board,
petitioners in this Court. Respondent requested leave to
conduct discovery to support his claim, but the District
Court denied the motion and entered summary judgment for
petitioners. The court determined the amendment to Rule
475-3-.05(2) “change[d] only the timing between reconsider-
ation hearings” for inmates sentenced to life in prison,
thereby “relieving the Board of the necessity of holding pa-
role hearings for prisoners who have no reasonable chance
of being released.” App. to Pet. for Cert. 27a. Because the
Parole Board’s policies permit inmates, upon a showing of “a
change in their circumstance or where the Board receives
new information,” App. 56, to receive expedited reconsidera-
tion for parole, the court further concluded the amendment
created “‘only the most speculative and attenuated possibil-
ity’” of increasing a prisoner’s measure of punishment, App.
to Pet. for Cert. 27a (quoting Morales, supra, at 509).

The Court of Appeals reversed, finding the amended Geor-
gia Rule distinguishable in material respects from the Cali-
fornia law sustained in Morales. 164 F. 3d 589 (CA11 1999).
In finding the Georgia law violative of the Ex Post Facto
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Clause, the court posited that the set of inmates affected
by the retroactive change—all prisoners serving life sen-
tences—is “bound to be far more sizeable than the set . . .
at issue in Morales”—inmates convicted of more than one
homicide. Id., at 594. The Georgia law sweeps within its
coverage, the court continued, “many inmates who can ex-
pect at some point to be paroled,” ibid., and thus “seems
certain to ensure that some number of inmates will find the
length of their incarceration extended in violation of the
Ex Post Facto Clause of the Constitution,” id., at 595.
“Eight years is a long time,” the court emphasized, and
“ImJuch can happen in the course of eight years to affect the
determination that an inmate would be suitable for parole.”
Ibid. The Court of Appeals recognized that the Parole
Board would set a new parole review date three years or
more into the future (up to eight years) only where it con-
cludes that “‘it is not reasonable to expect that parole would
be granted’” sooner. Ibid. (quoting policy statement of Pa-
role Board). The court thought this policy insufficient, how-
ever, because, unlike the statute in Morales, it does not re-
quire the Board “to make any particularized findings” and is
not “carefully tailored.” 164 F. 3d, at 594-595. The court
also recognized that the Board’s policy permitted it to recon-
sider any parole denials upon a showing of a “change in cir-
cumstance[s]” or upon the Board’s receipt of “new informa-
tion.” The court deemed the policy insufficient, however,
stating that “[plolicy statements, unlike regulations are un-
enforceable and easily changed, and adherence to them is a
matter of the Board’s discretion.” Id., at 595.

We granted certiorari, 527 U. S. 1068 (1999), and we now
reverse.

II

The States are prohibited from enacting an ex post facto
law. U.S. Const., Art. I, §10, cl. 1. One function of the Ex
Post Facto Clause is to bar enactments which, by retroactive
operation, increase the punishment for a crime after its com-



250 GARNER ». JONES

Opinion of the Court

mission. Collins v. Youngblood, 497 U. S. 37, 42 (1990) (cit-
ing Beazell v. Ohio, 269 U. S. 167, 169-170 (1925)). Retroac-
tive changes in laws governing parole of prisoners, in some
instances, may be violative of this precept. See Lynce v.
Mathis, 519 U. S. 433, 445-446 (1997) (citing Weaver v. Gra-
ham, 450 U. S. 24, 32 (1981)); Morales, 514 U. S., at 508-509.
Whether retroactive application of a particular change in pa-
role law respects the prohibition on ex post facto legislation
is often a question of particular difficulty when the discretion
vested in a parole board is taken into account.

Our recent decision in Morales is an appropriate beginning
point. There a California statute changed the frequency of
reconsideration for parole from every year to up to every
three years for prisoners convicted of more than one homi-
cide. Id., at 503. We found no ex post facto violation, em-
phasizing that not every retroactive procedural change
creating a risk of affecting an inmate’s terms or conditions
of confinement is prohibited. Id., at 508-509. The question
is “a matter of ‘degree.”” Id., at 509 (quoting Beazell, supra,
at 171). The controlling inquiry, we determined, was
whether retroactive application of the change in Califor-
nia law created “a sufficient risk of increasing the measure
of punishment attached to the covered crimes.” 514 U. S,
at 509.

The amended California law did not violate this standard.
It did not modify the statutory punishment imposed for any
particular offenses. Nor did the amendment alter the stand-
ards for determining either the initial date for parole eligibil-
ity or an inmate’s suitability for parole. Id., at 507. The
amendment did not change the basic structure of California’s
parole law. It vested the California parole board with dis-
cretion to decrease the frequency with which it reconsidered
parole for a limited class, consisting of prisoners convicted
of more than one homicide. Id., at 507, 510. If the board
determined a low likelihood of release existed for a member
within that class, it could set the prisoner’s next consider-
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ation date three years hence. The change in California law
did not, however, prohibit requests for earlier reconsidera-
tion based on a change of circumstances. Id., at 512-513.
Historical practices within the California penal system indi-
cated “about 90% of all prisoners are found unsuitable for
parole at the initial hearing, while 85% are found unsuitable
at the second and subsequent hearings.” Id., at 510-511
(citing In re Jackson, 39 Cal. 3d 464, 473, 703 P. 2d 100, 105
(1985)). On these facts we determined the Ex Post Facto
Clause did not prohibit California from conserving and re-
allocating the resources that would otherwise be expended
to conduct annual parole hearings for inmates with little
chance of release. 514 U. S., at 511-512. The sum of these
factors illustrated that the decrease in the frequency of pa-
role suitability proceedings “create[d] only the most specula-
tive and attenuated possibility of producing the prohibited
effect of increasing the measure of punishment for covered
crimes.” Id., at 509.

Consistent with the Court of Appeals’ analysis, respondent
stresses certain differences between Georgia’s amended pa-
role law and the California statute reviewed in Morales.
The amendment to Rule 475-3-.05(2), respondent urges, per-
mits the extension of parole reconsiderations by five years
(not just by two years); covers all prisoners serving life sen-
tences (not just multiple murderers); and affords inmates
fewer procedural safeguards (in particular, no formal hear-
ings in which counsel can be present). These differences are
not dispositive. The question is whether the amended Geor-
gia Rule creates a significant risk of prolonging respondent’s
incarceration. See tbid. The requisite risk is not inherent
in the framework of amended Rule 475-3-.05(2), and it has
not otherwise been demonstrated on the record.

Our decision in Morales did not suggest all States must
model their procedures governing consideration for parole
after those of California to avoid offending the Ex Post Facto
Clause. The analysis undertaken in Morales did identify
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factors which convinced us the amendment to California law
created an insignificant risk of increased punishment for cov-
ered inmates. Our opinion was careful, however, not to
adopt a single formula for identifying which legislative ad-
justments, in matters bearing on parole, would survive an
ex post facto challenge. Ibid. We also observed that the
Ex Post Facto Clause should not be employed for “the micro-
management of an endless array of legislative adjustments
to parole and sentencing procedures.” Id., at 508. These
remain important concerns. The States must have due
flexibility in formulating parole procedures and addressing
problems associated with confinement and release.

The case turns on the operation of the amendment to Rule
475-3-.05(2) within the whole context of Georgia’s parole
system. Georgia law charges the Parole Board with deter-
mining which prisoners “may be released on pardon or parole
and [with] fixing the time and conditions thereof.” Ga. Code
Ann. §42-9-20 (1997). In making release decisions, the
same law, in relevant part, provides:

“Good conduct, achievement of a fifth-grade level or
higher on standardized reading tests, and efficient per-
formance of duties by an inmate shall be considered by
the board in his favor and shall merit consideration of
an application for pardon or parole. No inmate shall be
placed on parole until and unless the board shall find
that there is reasonable probability that, if he is so re-
leased, he will live and conduct himself as a respectable
and law-abiding person and that his release will be com-
patible with his own welfare and the welfare of society.
Furthermore, no person shall be released on pardon or
placed on parole unless and until the board is satisfied
that he will be suitably employed in self-sustaining em-
ployment or that he will not become a public charge.”
§42-9-42(c).
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See also §42-9-43 (listing information the Board should con-
sider, including wardens’ reports, results of physical and
mental examinations, and reports regarding prisoners’ per-
formance in educational programs). These provisions illus-
trate the broad discretion the Parole Board possesses in de-
termining whether an inmate should receive early release.
Accord, Sultenfuss v. Snow, 35 F. 3d 1494, 1501-1502 (CA11
1994) (en banc) (describing the discretion Georgia law vests
with Parole Board). Only upon a showing that the Board
engaged in a “gross abuse of discretion” can a prisoner chal-
lenge a parole denial in the Georgia courts. Lewis v. Grif-
fin, 258 Ga. 887, 888, n. 3, 376 S. E. 2d 364, 366, n. 3 (1989).

The presence of discretion does not displace the protec-
tions of the Ex Post Facto Clause, however. Cf. Weaver, 450
U.S., at 30-31. The danger that legislatures might disfavor
certain persons after the fact is present even in the parole
context, and the Court has stated that the Ex Post Facto
Clause guards against such abuse. See Miller v. Florida,
482 U. S. 423, 429 (1987) (citing Calder v. Bull, 3 Dall. 386,
389 (1798) (Chase, J.)). On the other hand, to the extent
there inheres in ex post facto doctrine some idea of actual or
constructive notice to the criminal before commission of the
offense of the penalty for the transgression, see Weaver,
supra, at 28-29, we can say with some assurance that where
parole is concerned discretion, by its very definition, is sub-
ject to changes in the manner in which it is informed and
then exercised. The idea of discretion is that it has the
capacity, and the obligation, to change and adapt based on
experience. New insights into the accuracy of predictions
about the offense and the risk of recidivism consequent upon
the offender’s release, along with a complex of other factors,
will inform parole decisions. See, e.g., Justice v. State
Board of Pardons and Paroles, 234 Ga. 749, 751-752, 218
S. E. 2d 45, 46-47 (1975) (explaining, by illustration to one
prisoner’s circumstances, that parole decisions rest upon the
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Board’s consideration of numerous factors specific to an
inmate’s offense, rehabilitative efforts, and ability to live a
responsible, productive life). The essence of respondent’s
case, as we see it, is not that discretion has been changed in
its exercise but that, in the period between parole reviews,
it will not be exercised at all. The statutory structure, its
implementing regulations, and the Parole Board’s unrefuted
representations regarding its operations do not lead to this
conclusion.

The law changing the frequency of parole reviews is quali-
fied in two important respects. First, the law vests the
Parole Board with discretion as to how often to set an in-
mate’s date for reconsideration, with eight years for the max-
imum. See Ga. Rules & Regs., Rule 475-3-.05(2) (1985)
(“Reconsideration . . . shall take place at least every eight
years”). Second, the Board’s policies permit “expedited pa-
role reviews in the event of a change in their circumstance
or where the Board receives new information that would
warrant a sooner review.” App. 56. These qualifications
permit a more careful and accurate exercise of the discretion
the Board has had from the outset. Rather than being re-
quired to review cases pro forma, the Board may set recon-
sideration dates according to the likelihood that a review will
result in meaningful considerations as to whether an inmate
is suitable for release. The Board’s stated policy is to pro-
vide for reconsideration at 8-year intervals “when, in the
Board’s determination, it is not reasonable to expect that pa-
role would be granted during the intervening years.” Ibid.
The policy enables the Board to put its resources to better
use, to ensure that those prisoners who should receive parole
come to its attention. By concentrating its efforts on those
cases identified as having a good possibility of early release,
the Board’s Rules might result in the release of some prison-
ers earlier than would have been the case otherwise.

The particular case of respondent well illustrates that the
Board’s Rule changes are designed for the better exercise of
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the discretion it had from the outset. Given respondent’s
criminal history, including his escape from prison and the
commission of a second murder, it is difficult to see how the
Board increased the risk of his serving a longer time when
it decided that its parole review should be exercised after an
8-year, not a 3-year, interval. Yet if such a risk develops,
respondent may, upon a showing of either “a change in [his]
circumstance[s]” or the Board’s receipt of “new information,”
seek an earlier review before the 8-year interval runs its
course.

We do not accept the Court of Appeals’ supposition that
Rule 475-3-.05(2) “seems certain” to result in some prison-
ers serving extended periods of incarceration. 164 F. 3d, at
595. The standard announced in Morales requires a more
rigorous analysis of the level of risk created by the change
in law. Cf. 514 U. S., at 506-507, n. 3 (“After Collins, the
focus of the ex post facto inquiry is not on whether a legis-
lative change produces some ambiguous sort of ‘disadvan-
tage’ . .. but on whether any such change . . . increases the
penalty by which a crime is punishable”). When the rule
does not by its own terms show a significant risk, the re-
spondent must demonstrate, by evidence drawn from the
rule’s practical implementation by the agency charged with
exercising discretion, that its retroactive application will re-
sult in a longer period of incarceration than under the earlier
rule. The litigation in Morales concerned a statute cover-
ing inmates convicted of more than one homicide and pro-
ceeded on the assumption that there were no relevant differ-
ences between inmates for purposes of discerning whether
retroactive application of the amended California law vio-
lated the Ex Post Facto Clause. In the case before us, re-
spondent must show that as applied to his own sentence the
law created a significant risk of increasing his punishment.
This remains the issue in the case, though the general opera-
tion of the Georgia parole system may produce relevant evi-
dence and inform further analysis on the point.
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The record before the Court of Appeals contained little
information bearing on the level of risk created by the
change in law. Without knowledge of whether retroactive
application of the amendment to Rule 475-3-.05(2) increases,
to a significant degree, the likelihood or probability of pro-
longing respondent’s incarceration, his claim rests upon
speculation.

On the record in this case, we cannot conclude the change
in Georgia law lengthened respondent’s time of actual im-
prisonment. Georgia law vests broad discretion with the
Board, and our analysis rests upon the premise that the
Board exercises its discretion in accordance with its assess-
ment of each inmate’s likelihood of release between reconsid-
eration dates. If the assessment later turns out not to hold
true for particular inmates, they may invoke the policy the
Parole Board has adopted to permit expedited consideration
in the event of a change in circumstances. App. 56.

The Court of Appeals erred in not considering the Board’s
internal policy statement. At a minimum, policy state-
ments, along with the Board’s actual practices, provide im-
portant instruction as to how the Board interprets its en-
abling statute and regulations, and therefore whether, as a
matter of fact, the amendment to Rule 475-3-.05(2) created
a significant risk of increased punishment. It is often the
case that an agency’s policies and practices will indicate the
manner in which it is exercising its discretion. Cf. INS wv.
Yueh-Shaio Yang, 519 U. S. 26, 32 (1996) (observing that the
reasonableness of discretionary agency action can be gauged
by reference to the agency’s policies and practices). The
Court of Appeals was incorrect to say the Board’s policies
were of no relevance in this case. Absent a demonstration
to the contrary, we presume the Board follows its statutory
commands and internal policies in fulfilling its obligations.
Cf. United States ex rel. Accardi v. Shaugnessy, 347 U. S.
260, 266-268 (1954). In Morales, we relied upon the State’s
representation that its parole board had a practice of grant-
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ing inmates’ requests for early review. See 514 U.S., at
512-513 (citing Reply Brief for Petitioner, O. T. 1994,
No. 93-1462, p. 3, n. 1). The policy statement here, by con-
trast, is a formal, published statement as to how the Board
intends to enforce its Rule. It follows a fortiori from Mo-
rales that the Court of Appeals should not have disregarded
the policy. Absent any demonstration to the contrary from
respondent, we respect the Board’s representation that in-
mates, upon making a showing of a “change in their circum-
stance[s]” or upon the Board’s receipt of “new information,”
may request expedited consideration. App. 56.

The Court of Appeals’ analysis failed to reveal whether the
amendment to Rule 475-3-.05(2), in its operation, created
a significant risk of increased punishment for respondent.
Respondent claims he has not been permitted sufficient dis-
covery to make this showing. The matter of adequate dis-
covery is one for the Court of Appeals or, as need be, for the
District Court in the first instance. The judgment of the
Court of Appeals is reversed, and the case is remanded for
proceedings consistent with this opinion.

It is so ordered.

JUSTICE SCALIA, concurring in part in the judgment.

I would agree with the Court’s opinion if we were faced
with an amendment to the frequency of parole-eligibility de-
terminations prescribed by the Georgia Legislature. Since
I do not believe, however, that a change in frequency pre-
scribed by the Georgia State Board of Pardons and Paroles
(Board) would violate the Ex Post Facto Clause even if
it did pose a sufficient “risk” of decreasing the likelihood
of parole, I would reverse the decision of the Eleventh Cir-
cuit without the necessity of remand.

The Court treats this case as a mere variation on the Mo-
rales theme, whereas in reality it contains a critical differ-
ence: In Morales, the frequency of parole suitability hearings
had been fixed by law, and a legislative change had given
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California’s Board of Prison Terms discretion to decrease the
frequency. See California Dept. of Corrections v. Morales,
514 U. S. 499, 503 (1995); ante, at 250. Here, there has been
no such change. Today, as at the time of respondent’s of-
fense, the Georgia statute requires only that the Board pro-
vide for automatic “periodic reconsideration,” Ga. Code Ann.
§42-9-45 (1982). The length of the period, like the ultimate
question of parole, was and is entrusted to the Board’s
discretion.

Any sensible application of the Ex Post Facto Clause, and
any application faithful to its historical meaning, must draw
a distinction between the penalty that a person can antici-
pate for the commission of a particular crime, and opportuni-
ties for mercy or clemency that may go to the reduction of
the penalty. I know of no precedent for the proposition that
a defendant is entitled to the same degree of mercy or clem-
ency that he could have expected at the time he committed
his offense. Under the traditional system of minimum-
maximum sentences (20 years to life, for example), it would
be absurd to argue that a defendant would have an ex post
facto claim if the compassionate judge who presided over the
district where he committed his crime were replaced, prior
to the defendant’s trial, by a so-called “hanging judge.”
Discretion to be compassionate or harsh is inherent in the
sentencing scheme, and being denied compassion is one of
the risks that the offender knowingly assumes.

At the margins, to be sure, it may be difficult to distin-
guish between justice and mercy. A statutory parole sys-
tem that reduces a prisoner’s sentence by fixed amounts of
time for good behavior during incarceration can realistically
be viewed as an entitlement—a reduction of the prescribed
penalty—rather than a discretionary grant of leniency. But
that is immeasurably far removed from the present case. In
Georgia parole, like pardon (which is granted or denied by
the same Board), is—and was at the time respondent com-
mitted his offense—a matter of grace. It may be denied for
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any reason (except, of course, an unlawful one such as race),
or for no reason. And where, as here, the length of the re-
consideration period is entrusted to the discretion of the
same body that has discretion over the ultimate parole de-
termination, any risk engendered by changes to the length
of that period is merely part of the uncertainty which was
inherent in the discretionary parole system, and to which
respondent subjected himself when he committed his crime.

It makes no more sense to freeze in time the Board’s dis-
cretion as to procedures than it does to freeze in time the
Board’s discretion as to substance. Just as the Ex Post
Facto Clause gives respondent no cause to complain that the
Board in place at the time of his offense has been replaced
by a new, tough-on-crime Board that is much more parsimo-
nious with parole, it gives him no cause to complain that it
has been replaced by a new, big-on-efficiency Board that cuts
back on reconsiderations without cause. And the change in
policy is irrelevant, in my view, whether or not the pre-
existing policy happens to have been embodied in a policy
statement or regulation. To make the constitutional prohi-
bition turn upon that feature would be to ignore reality and
to discourage measures that promote fairness and consist-
ency. Such a policy statement or regulation, in the context
of a system conferring complete discretion as to substance
and as to the timing of hearings upon the Board, simply cre-
ates no reasonable expectation of entitlement, except per-
haps among prisoners whose parole hearings are held (or are
scheduled to be held) while the regulation is in effect. This
is not an expectation of the sort that can give rise to ex post
facto concerns.

In essence, respondent complains that by exercising its
discretion (as to the frequency of review), the Board has de-
prived him of the exercise of its discretion (as to the question
of his release). In my view, these are two sides of the same
coin—two aspects of one and the same discretion—and re-
spondent can have no valid grievance.
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JUSTICE SOUTER, with whom JUSTICE STEVENS and
JUSTICE GINSBURG join, dissenting.

I think the Court of Appeals made no error here and so
respectfully dissent from the reversal. A change in parole
policy violates the Ex Post Facto Clause if it creates a “suf-
ficient,” California Dept. of Corrections v. Morales, 514
U. S. 499, 509 (1995), or substantial risk that the class af-
fected by the change will serve longer sentences as a result.!
To determine the likelihood that the change at issue here
will lengthen sentences, we need to look at the terms of the
new Rule, and then at the possibility that the terms are miti-
gated by a practice of making exceptions.

Before the board changed its reconsideration Rule, a pris-
oner would receive a second consideration for parole by year
10, whereas now the second consideration must occur only
by year 15; those who would receive a third consideration
at year 13 will now have no certain consideration until year
23, and so on. An example of the effect of the longer inter-
vals between mandatory review can be seen by considering
the average term served under the old Rule. In 1992, a
member of the Georgia Legislature stated that the average
life-sentenced inmate served 12 years before parole. See
Spotts, Sentence and Punishment: Provide for the Imposition
of Life Sentence Without Parole, 10 Ga. St. U. L. Rev. 183,
183, and n. 4 (1993). Some prisoners must have been pa-

!In the first instance, at least, our cases have traditionally evaluated the
effect of the change on the class subject to the new rule, rather than
focusing solely on the individual challenging the change, Weaver v. Gra-
ham, 450 U. S. 24, 33 (1981). It can be difficult, if not impossible, for one
person to prove that a change in penal policy has increased the quantum
of punishment beyond what he would previously have received, since a
sentencing decision is often a mix of rules and discretion. See Lindsey v.
Washington, 301 U. S. 397, 401 (1937). At the same time, when one looks
at the affected class it can be quite clear that punishment has increased
overall. That is proof enough that the new Rule applied retroactively
violates the Ex Post Facto Clause and, as an invalid rule, should not be
applied to anyone within the class.
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roled before 12 years. But those who would have been pa-
roled when considered a second time at year 10 or a third
time at year 13 will now be delayed to year 15. While the
average helps to show the effects Georgia’s new Rule is
likely to have on some prisoners who would be released at
the early end of the parole spectrum, the changed Rule
threatens to increase punishment for all life-sentenced pris-
oners, not just those who would have been paroled at or be-
fore the average time. If a prisoner who would have been
paroled on his fourth consideration in year 16 under the old
Rule has to wait until his third consideration in year 23
under the new Rule, his punishment has been increased re-
gardless of the average.

Georgia, which controls all of the relevant information, has
given us nothing to suggest the contrary. It has given us
no basis to isolate any subclass of life prisoners subject to
the change who were unlikely to be paroled before some re-
view date at which consideration is guaranteed under the
new Rule. On the contrary, the terms of the Rule adopted
by the State define the affected class as the entire class of
life-sentenced prisoners, and the natural inference is that the
Rule affects prisoners throughout the whole class. This is
very different from the situation in Morales, in which it was
shown that 85% of the affected class were found unsuited for
parole upon reconsideration. Morales, supra, at 511. At
some point, common sense can lead to an inference of a sub-
stantial risk of increased punishment, and it does so here.

The significance of that conclusion is buttressed by state-
ments by the board and its chairman, available at the board’s
official website, indicating that its policies were intended
to increase time served in prison. See Georgia State Board
of Pardons and Paroles, News Releases, Policy Mandates
90% Prison Time for Certain Offenses (Jan. 2, 1998), http://
www.pap.state.ga.us/pr__98.html (“Since 1991 the Board
has steadily and consistently amended and refined its guide-
lines and policies to provide for lengthier prison service for
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violent criminals”); Georgia State Board of Pardons and
Paroles, Violent-Crime Lifers Who Died in Prison (June
4, 1998), http://www.pap.state.ga.us/pr_98.html (quoting
Chairman Walter Ray as stating that “‘obtaining parole on
a life-sentence is increasingly rare’” and reporting that
“[blecause of strict sentencing laws as well as the Board’s
conservative paroling policy, agency officials predict succes-
sive fiscal years will reflect a rising number of inmates for
whom a life sentence does indeed mean just that”).? If re-
spondent had ever been allowed to undertake discovery, fur-
ther statements of punitive intent may well have been forth-
coming. Although we have never decided that a purpose to
increase punishment, absent a punitive effect, itself invali-
dates a retroactive policy change, see Lynce v. Mathis, 519
U. S. 433, 443 (1997), evidence of purpose certainly confirms
the inference of substantial risk of longer sentences drawn
above. It is, after all, reasonable to expect that members of
a parole board acting with a purpose to get tough succeed in
doing just that.

On the other side, there is no indication that the board
adopted the new policy merely to obviate useless hearings
or save administrative resources, the justification the Court
accepted in Morales. See 514 U. S., at 511. Indeed, since
a parole board review in Georgia means that one board mem-
ber examines an inmate’s file without a hearing and makes a
decision, and no specific findings are required to deny parole,
any interpretation of the rule change as a measure to con-
serve resources is weak at best, and insufficient to counter
the inference of a substantial risk that the prisoners who will
get subsequent mandatory parole considerations years after

2 As Georgia’s punitiveness increased, the number of persons on pa-
role decreased. See Georgia State Board of Pardons and Paroles, Geor-
gia’s Criminal Justice Population Increased by 9% in 1998; Only Decrease
Was in Persons on Parole (Feb. 1, 1999), http://www.pap.state.ga.us/
pr—99.html. News releases available in Clerk of Court’s case file.
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the reviews that the old Rule would have guaranteed will in
fact serve longer sentences.?

Thus, I believe the Eleventh Circuit properly granted
summary judgment for respondent. Although Georgia ar-
gues that the board freely makes exceptions to the 8-year
Rule in appropriate cases, the State provided no evidence
that the board’s occasional willingness to reexamine cases
sufficiently mitigates the substantial probability of increased
punishment. While the majority accepts the argument that,
even without evidence of practice, the board’s discretion to
revisit its assignment of a reconsideration date may be suffi-

3The majority suggests, ante, at 252, that the Court required no particu-
lar procedural safeguards in California Dept. of Corrections v. Morales,
even though the Court mentioned those safeguards as an important factor
in its conclusion that there was no increase in the quantum of punishment
in that case, see 514 U. S., at 511-512. This is true, but it does not address
the problem with Georgia’s virtually unbounded scheme. Once the risk
of increased punishment exists, the board’s nearly nonexistent safeguards
provide no way of reducing that risk.

Georgia insists that its lack of procedural safeguards is irrelevant to this
case, because due process does not require much in the way of procedural
safeguards for parole. But that is beside the point. The challenge here
is to the retroactive increase in the quantum of punishment. Unlike the
California procedure for delaying parole reconsideration in Morales, the
Georgia procedure here includes no actual hearing for the prisoner whose
reconsideration is delayed five extra years, and the board is not required
to explain itself. Georgia’s procedural minimalism increases the likeli-
hood that prisoners will get rubberstamp treatment, and decreases the
likelihood that the exceptions to the policy on which the majority relies
will actually be applied in a way that diminishes the significant probability
of increased punishment. Cf. Penson v. Ohio, 488 U. S. 75, 81-82, n. 4
(1988) (stating that a requirement to give written reasons provides an
inducement to make careful decisions in cases that might otherwise be
summarily ignored); Smith v. Robbins, 528 U. S. 259, 290-291 (2000) (STE-
VENS, J., dissenting) (noting that the process of writing out reasons for
decision improves the quality of the decision and can reveal error). Pa-
role need not operate under rigidly defined procedures, but if the board
decides to make changes retroactive, it must do something to prevent
those changes from increasing punishment in violation of the Ex Post
Facto Clause.
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cient standing alone to preclude an ex post facto challenge,
this is surely wrong. The policy statement on which the ma-
jority is willing to rely, see App. 56, gives a prisoner no as-
surance that new information or changed circumstances will
matter, even assuming that prisoners are aware (and able to
take advantage) of their limited ability to ask the board to
change its mind. Because in the end the board’s ability to
reconsider based on a “change in [a prisoner’s] circumstance
or where the Board receives new information,” 1bid., is en-
tirely discretionary, free of all standards, an 8-year period
before further consideration of parole made solely upon re-
view of an inmate’s file has to create a real risk of longer
confinement.

A further word about the absence of record evidence of
practice under the new Rule is in order. One reason that
there is none is that Georgia resisted discovery. In this
Court, it sought to compensate for the absence of favorable
evidence by lodging documents recounting parole reconsider-
ations before the mandatory reconsideration date. But
every instance occurred after the Eleventh Circuit had ruled
against the State.* These examples of reconsiderations are
the parole equivalent of fixing the broken front steps after
the invited guest has slipped, fallen, and seen a lawyer; they
do nothing to show that the board’s own interpretation of its
policy mitigated the risk of increased punishment.?

4Georgia’s statistics show only that, in fiscal year 1999, about 20% of
inmates received reconsideration dates of three years or less; about 10%
got reconsideration dates more than three years but less than eight, and
70% got 8-year dates. See App. to Reply Brief for Petitioners 9. Eighty
percent were therefore at least potentially negatively affected by the
change from a 3-year to an 8-year delay in reconsideration. Even on their
own terms, then, the statistics do not show that board policies mitigate
the substantial risk of increased punishment.

5Indeed, as the board explains its decisionmaking procedures, “[t]he
overriding factor in determining whether or not to parole a person under
life sentence is the severity of the offense.” Georgia Board of Pardons
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I also dissent from the Court’s failure to require discovery
on remand. At the very least, the record gives reason to
expect that discovery could show that the affected class has
been subjected to the risk of increased sentences. Morales
stressed that the question of what changes will be “‘of suffi-
cient moment to transgress the constitutional prohibition’
must be a matter of ‘degree,”” 514 U. S., at 509 (citation omit-
ted) (emphasis in original). Even if I am wrong and re-
spondent cannot prevail on this record, it is plain that further
discovery is justified to determine the degree to which the
change at issue here altered sentence lengths.

and Paroles, Parole Decisions (visited Mar. 2, 2000), http:/www.pap.
state.ga.us/Decisions.htm. If we accept the board’s statements, changed
circumstances or new information would rarely make a difference.



266 OCTOBER TERM, 1999

Syllabus

FLORIDA . J. L.

CERTIORARI TO THE SUPREME COURT OF FLORIDA
No. 98-1993. Argued February 29, 2000—Decided March 28, 2000

After an anonymous caller reported to the Miami-Dade Police that a young
black male standing at a particular bus stop and wearing a plaid shirt
was carrying a gun, officers went to the bus stop and saw three black
males, one of whom, respondent J. L., was wearing a plaid shirt. Apart
from the tip, the officers had no reason to suspect any of the three of
illegal conduct. The officers did not see a firearm or observe any un-
usual movements. One of the officers frisked J. L. and seized a gun
from his pocket. J. L., who was then almost 16, was charged under
state law with carrying a concealed firearm without a license and pos-
sessing a firearm while under the age of 18. The trial court granted
his motion to suppress the gun as the fruit of an unlawful search. The
intermediate appellate court reversed, but the Supreme Court of Flor-
ida quashed that decision and held the search invalid under the Fourth
Amendment.

Held: An anonymous tip that a person is carrying a gun is not, without
more, sufficient to justify a police officer’s stop and frisk of that person.
An officer, for the protection of himself and others, may conduct a care-
fully limited search for weapons in the outer clothing of persons engaged
in unusual conduct where, inter alia, the officer reasonably concludes in
light of his experience that criminal activity may be afoot and that the
persons in question may be armed and presently dangerous. Terry v.
Ohio, 392 U. S. 1, 30. Here, the officers’ suspicion that J. L. was carry-
ing a weapon arose not from their own observations but solely from a
call made from an unknown location by an unknown caller. The tip
lacked sufficient indicia of reliability to provide reasonable suspicion to
make a Terry stop: It provided no predictive information and therefore
left the police without means to test the informant’s knowledge or credi-
bility. See Alabama v. White, 496 U. S. 325, 327. The contentions of
Florida and the United States as amicus that the tip was reliable be-
cause it accurately described J. L.’s visible attributes misapprehend the
reliability needed for a tip to justify a Terry stop. The reasonable sus-
picion here at issue requires that a tip be reliable in its assertion of
illegality, not just in its tendency to identify a determinate person.
This Court also declines to adopt the argument that the standard Terry
analysis should be modified to license a “firearm exception,” under
which a tip alleging an illegal gun would justify a stop and frisk even if
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the accusation would fail standard pre-search reliability testing. The
facts of this case do not require the Court to speculate about the circum-
stances under which the danger alleged in an anonymous tip might be
so great—e. ¢., a report of a person carrying a bomb—as to justify a
search even without a showing of reliability. Pp. 269-274.

727 So. 2d 204, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court. KENNEDY,
J., filed a concurring opinion, in which REENQUIST, C. J., joined, post,
p. 274.

Michael J. Neimand, Assistant Attorney General of Flor-
ida, argued the cause for petitioner. With him on the briefs
was Robert A. Butterworth, Attorney General.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Assistant Attorney
General Robinson, and Deputy Solicitor General Dreeben.

Harvey J. Sepler argued the cause for respondent. With
him on the brief were Bennett H. Brummer and Andrew
Stanton.*

*Briefs of amici curiae urging reversal were filed for Americans for
Effective Law Enforcement, Inc., et al. by Wayne W. Schmidt, James P.
Manak, Richard Weintraub, and Bernard J. Farber; for the Justice Coali-
tion by Scott D. Makar; for the National Association of Police Organiza-
tions by Stephen R. McSpadden; and for the State of Illinois et al. by
James E. Ryan, Attorney General of Illinois, Joel D. Bertocchi, Solicitor
General, William Browers and Michael M. Glick, Assistant Attorneys
General, and Dan Schweitzer, joined by the Attorneys General for their
respective jurisdictions as follows: Bill Pryor of Alabama, Janet Napoli-
tano of Arizona, Mark Pryor of Arkansas, Bill Lockyer of California, Ken
Salazar of Colorado, John M. Bailey of Connecticut, M. Jane Brady of
Delaware, Earl 1. Anzai of Hawaii, Jeffrey A. Modisett of Indiana, Thomas
J. Miller of Towa, Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisi-
ana, J. Joseph Curran of Maryland, Jennifer M. Granholm of Michigan,
Mike Hatch of Minnesota, Jeremiah W. (Jay) Nixon of Missouri, Joseph
P. Mazurek of Montana, Frankie Sue Del Papa of Nevada, Philip T. Mc-
Laughlin of New Hampshire, Patricia A. Madrid of New Mexico, Michael
F. Easley of North Carolina, Betty D. Montgomery of Ohio, W. A. Drew
Edmondson of Oklahoma, Hardy Myers of Oregon, D. Michael Fisher of
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JUSTICE GINSBURG delivered the opinion of the Court.

The question presented in this case is whether an anony-
mous tip that a person is carrying a gun is, without more,
sufficient to justify a police officer’s stop and frisk of that
person. We hold that it is not.

I

On October 13, 1995, an anonymous caller reported to the
Miami-Dade Police that a young black male standing at a
particular bus stop and wearing a plaid shirt was carrying a
gun. App. to Pet. for Cert. A-40 to A-41. So far as the
record reveals, there is no audio recording of the tip, and
nothing is known about the informant. Sometime after the
police received the tip—the record does not say how long—
two officers were instructed to respond. They arrived at
the bus stop about six minutes later and saw three black
males “just hanging out [there].” Id., at A—42. One of the
three, respondent J. L., was wearing a plaid shirt. Id., at
A-41. Apart from the tip, the officers had no reason to sus-
pect any of the three of illegal conduct. The officers did not
see a firearm, and J. L. made no threatening or otherwise
unusual movements. Id., at A-42 to A-44. One of the of-
ficers approached J. L., told him to put his hands up on the
bus stop, frisked him, and seized a gun from J. L.’s pocket.
The second officer frisked the other two individuals, against
whom no allegations had been made, and found nothing.

Pennsylvania, Jose A. Fuentes Agostini of Puerto Rico, Sheldon White-
house of Rhode Island, Charles M. Condon of South Carolina, Paul G.
Summers of Tennessee, John Cornyn of Texas, Jan Graham of Utah,
Christine O. Gregoire of Washington, and Gay Woodhouse of Wyoming.

Briefs of amici curiae urging affirmance were filed for the Congress of
Racial Equality, Inc., by Stefan B. Tahmassebi; for the National Associa-
tion of Criminal Defense Lawyers et al. by James J. Tomkovicz and Bar-
bara E. Bergman, for the National Rifle Association of America et al. by
Robert Dowlut and David B. Kopel; and for the Rutherford Institute by
Johm W. Whitehead and Steven H. Aden.
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J. L., who was at the time of the frisk “10 days shy of his
16th birth[day],” Tr. of Oral Arg. 6, was charged under state
law with carrying a concealed firearm without a license and
possessing a firearm while under the age of 18. He moved
to suppress the gun as the fruit of an unlawful search, and
the trial court granted his motion. The intermediate ap-
pellate court reversed, but the Supreme Court of Florida
quashed that decision and held the search invalid under the
Fourth Amendment. 727 So. 2d 204 (1998).

Anonymous tips, the Florida Supreme Court stated, are
generally less reliable than tips from known informants and
can form the basis for reasonable suspicion only if accompa-
nied by specific indicia of reliability, for example, the correct
forecast of a subject’s “‘not easily predicted’” movements.
Id., at 207 (quoting Alabama v. White, 496 U. S. 325, 332
(1990)). The tip leading to the frisk of J. L., the court ob-
served, provided no such predictions, nor did it contain any
other qualifying indicia of reliability. 727 So. 2d, at 207-208.
Two justices dissented. The safety of the police and the
public, they maintained, justifies a “firearm exception” to the
general rule barring investigatory stops and frisks on the
basis of bare-boned anonymous tips. Id., at 214-215.

Seeking review in this Court, the State of Florida noted
that the decision of the State’s Supreme Court conflicts with
decisions of other courts declaring similar searches compati-
ble with the Fourth Amendment. See, e. g., United States
v. DeBerry, 76 F. 3d 884, 886-887 (CAT 1996); United States
v. Clipper, 973 F. 2d 944, 951 (CADC 1992). We granted
certiorari, 528 U. S. 963 (1999), and now affirm the judgment
of the Florida Supreme Court.

II

Our “stop and frisk” decisions begin with Terry v. Ohio,
392 U.S. 1 (1968). This Court held in Terry:

“[Wlhere a police officer observes unusual conduct
which leads him reasonably to conclude in light of his
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experience that criminal activity may be afoot and that
the persons with whom he is dealing may be armed and
presently dangerous, where in the course of investigat-
ing this behavior he identifies himself as a policeman
and makes reasonable inquiries, and where nothing in
the initial stages of the encounter serves to dispel his
reasonable fear for his own or others’ safety, he is enti-
tled for the protection of himself and others in the area
to conduct a carefully limited search of the outer cloth-
ing of such persons in an attempt to discover weapons
which might be used to assault him.” Id., at 30.

In the instant case, the officers’ suspicion that J. L. was
carrying a weapon arose not from any observations of their
own but solely from a call made from an unknown location
by an unknown caller. Unlike a tip from a known informant
whose reputation can be assessed and who can be held re-
sponsible if her allegations turn out to be fabricated, see
Adams v. Williams, 407 U. S. 143, 146-147 (1972), “an anony-
mous tip alone seldom demonstrates the informant’s basis of
knowledge or veracity,” Alabama v. White, 496 U. S., at 329.
As we have recognized, however, there are situations in
which an anonymous tip, suitably corroborated, exhibits “suf-
ficient indicia of reliability to provide reasonable suspicion to
make the investigatory stop.” Id., at 327. The question we
here confront is whether the tip pointing to J. L. had those
indicia of reliability.

In White, the police received an anonymous tip asserting
that a woman was carrying cocaine and predicting that she
would leave an apartment building at a specified time, get
into a car matching a particular description, and drive to a
named motel. Ibid. Standing alone, the tip would not have
justified a Terry stop. 496 U. S.,;at 329. Only after police ob-
servation showed that the informant had accurately predicted
the woman’s movements, we explained, did it become reason-
able to think the tipster had inside knowledge about the sus-
pect and therefore to credit his assertion about the cocaine.
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Id., at 332. Although the Court held that the suspicion in
White became reasonable after police surveillance, we re-
garded the case as borderline. Knowledge about a person’s
future movements indicates some familiarity with that per-
son’s affairs, but having such knowledge does not necessarily
imply that the informant knows, in particular, whether that
person is carrying hidden contraband. We accordingly clas-
sified White as a “close case.” Ibid.

The tip in the instant case lacked the moderate indicia of
reliability present in White and essential to the Court’s deci-
sion in that case. The anonymous call concerning J. L. pro-
vided no predictive information and therefore left the police
without means to test the informant’s knowledge or credibil-
ity. That the allegation about the gun turned out to be cor-
rect does not suggest that the officers, prior to the frisks,
had a reasonable basis for suspecting J. L. of engaging in
unlawful conduct: The reasonableness of official suspicion
must be measured by what the officers knew before they
conducted their search. All the police had to go on in this
case was the bare report of an unknown, unaccountable in-
formant who neither explained how he knew about the gun
nor supplied any basis for believing he had inside informa-
tion about J. L. If White was a close case on the reliability
of anonymous tips, this one surely falls on the other side of
the line.

Florida contends that the tip was reliable because its de-
scription of the suspect’s visible attributes proved accurate:
There really was a young black male wearing a plaid shirt
at the bus stop. Brief for Petitioner 20-21. The United
States as amicus curiae makes a similar argument, propos-
ing that a stop and frisk should be permitted “when (1) an
anonymous tip provides a description of a particular person
at a particular location illegally carrying a concealed firearm,
(2) police promptly verify the pertinent details of the tip ex-
cept the existence of the firearm, and (3) there are no factors
that cast doubt on the reliability of the tip . ...” Brief
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for United States 16. These contentions misapprehend the
reliability needed for a tip to justify a Terry stop.

An accurate description of a subject’s readily observable
location and appearance is of course reliable in this limited
sense: It will help the police correctly identify the person
whom the tipster means to accuse. Such a tip, however,
does not show that the tipster has knowledge of concealed
criminal activity. The reasonable suspicion here at issue re-
quires that a tip be reliable in its assertion of illegality, not
just in its tendency to identify a determinate person. Cf. 4
W. LaFave, Search and Seizure §9.4(h), p. 213 (3d ed. 1996)
(distinguishing reliability as to identification, which is often
important in other criminal law contexts, from reliability as
to the likelihood of criminal activity, which is central in
anonymous-tip cases).

A second major argument advanced by Florida and the
United States as amicus is, in essence, that the standard
Terry analysis should be modified to license a “firearm ex-
ception.” Under such an exception, a tip alleging an illegal
gun would justify a stop and frisk even if the accusation
would fail standard pre-search reliability testing. We de-
cline to adopt this position.

Firearms are dangerous, and extraordinary dangers some-
times justify unusual precautions. Our decisions recognize
the serious threat that armed criminals pose to public safety;
Terry’s rule, which permits protective police searches on the
basis of reasonable suspicion rather than demanding that of-
ficers meet the higher standard of probable cause, responds
to this very concern. See 392 U.S., at 30. But an auto-
matic firearm exception to our established reliability analysis
would rove too far. Such an exception would enable any
person seeking to harass another to set in motion an intru-
sive, embarrassing police search of the targeted person sim-
ply by placing an anonymous call falsely reporting the
target’s unlawful carriage of a gun. Nor could one securely
confine such an exception to allegations involving firearms.
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Several Courts of Appeals have held it per se foreseeable
for people carrying significant amounts of illegal drugs to be
carrying guns as well. See, e. g., United States v. Sakyi, 160
F. 3d 164, 169 (CA4 1998); United States v. Dean, 59 F. 3d
1479, 1490, n. 20 (CA5 1995); United States v. Odom, 13 F. 3d
949, 959 (CA6 1994); United States v. Martinez, 958 F. 2d
217, 219 (CA8 1992). If police officers may properly conduct
Terry frisks on the basis of bare-boned tips about guns, it
would be reasonable to maintain under the above-cited deci-
sions that the police should similarly have discretion to frisk
based on bare-boned tips about narcotics. As we clarified
when we made indicia of reliability critical in Adams and
White, the Fourth Amendment is not so easily satisfied. Cf.
Richards v. Wisconsin, 520 U. S. 385, 393-394 (1997) (reject-
ing a per se exception to the “knock and announce” rule for
narcotics cases partly because “the reasons for creating an
exception in one category [of Fourth Amendment cases] can,
relatively easily, be applied to others,” thus allowing the ex-
ception to swallow the rule).*

The facts of this case do not require us to speculate about
the circumstances under which the danger alleged in an
anonymous tip might be so great as to justify a search even
without a showing of reliability. We do not say, for example,
that a report of a person carrying a bomb need bear the

*At oral argument, petitioner also advanced the position that J. L.’s
youth made the stop and frisk valid, because it is a crime in Florida for
persons under the age of 21 to carry concealed firearms. See Fla. Stat.
§790.01 (1997) (carrying a concealed weapon without a license is a misde-
meanor), §790.06(2)(b) (only persons aged 21 or older may be licensed to
carry concealed weapons). This contention misses the mark. Even as-
suming that the arresting officers could be sure that J. L. was under 21,
they would have had reasonable suspicion that J. L. was engaged in crimi-
nal activity only if they could be confident that he was carrying a gun in
the first place. The mere fact that a tip, if true, would describe illegal
activity does not mean that the police may make a Terry stop without
meeting the reliability requirement, and the fact that J. L. was under 21
in no way made the gun tip more reliable than if he had been an adult.
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indicia of reliability we demand for a report of a person car-
rying a firearm before the police can constitutionally conduct
a frisk. Nor do we hold that public safety officials in quar-
ters where the reasonable expectation of Fourth Amendment
privacy is diminished, such as airports, see Florida v. Rodri-
guez, 469 U. S. 1 (1984) (per curiam), and schools, see New
Jersey v. T. L. O., 469 U. S. 325 (1985), cannot conduct protec-
tive searches on the basis of information insufficient to jus-
tify searches elsewhere.

Finally, the requirement that an anonymous tip bear
standard indicia of reliability in order to justify a stop in no
way diminishes a police officer’s prerogative, in accord with
Terry, to conduct a protective search of a person who has
already been legitimately stopped. We speak in today’s de-
cision only of cases in which the officer’s authority to make
the initial stop is at issue. In that context, we hold that
an anonymous tip lacking indicia of reliability of the kind
contemplated in Adams and White does not justify a stop
and frisk whenever and however it alleges the illegal posses-
sion of a firearm.

The judgment of the Florida Supreme Court is affirmed.

It 1s so ordered.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE
joins, concurring.

On the record created at the suppression hearing, the
Court’s decision is correct. The Court says all that is neces-
sary to resolve this case, and I join the opinion in all re-
spects. It might be noted, however, that there are many
indicia of reliability respecting anonymous tips that we have
yet to explore in our cases.

When a police officer testifies that a suspect aroused the
officer’s suspicion, and so justifies a stop and frisk, the courts
can weigh the officer’s credibility and admit evidence seized
pursuant to the frisk even if no one, aside from the officer
and defendant themselves, was present or observed the sei-
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zure. An anonymous telephone tip without more is differ-
ent, however; for even if the officer’s testimony about receipt
of the tip is found credible, there is a second layer of inquiry
respecting the reliability of the informant that cannot be pur-
sued. If the telephone call is truly anonymous, the inform-
ant has not placed his credibility at risk and can lie with
impunity. The reviewing court cannot judge the credibil-
ity of the informant and the risk of fabrication becomes
unacceptable.

On this record, then, the Court is correct in holding that
the telephone tip did not justify the arresting officer’s imme-
diate stop and frisk of respondent. There was testimony
that an anonymous tip came in by a telephone call and noth-
ing more. The record does not show whether some notation
or other documentation of the call was made either by a voice
recording or tracing the call to a telephone number. The
prosecution recounted just the tip itself and the later verifi-
cation of the presence of the three young men in the circum-
stances the Court describes.

It seems appropriate to observe that a tip might be anony-
mous in some sense yet have certain other features, either
supporting reliability or narrowing the likely class of inform-
ants, so that the tip does provide the lawful basis for some
police action. One such feature, as the Court recognizes, is
that the tip predicts future conduct of the alleged criminal.
There may be others. For example, if an unnamed caller
with a voice which sounds the same each time tells police on
two successive nights about criminal activity which in fact
occurs each night, a similar call on the third night ought not
be treated automatically like the tip in the case now before
us. In the instance supposed, there would be a plausible
argument that experience cures some of the uncertainty sur-
rounding the anonymity, justifying a proportionate police re-
sponse. In today’s case, however, the State provides us with
no data about the reliability of anonymous tips. Nor do we
know whether the dispatcher or arresting officer had any
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objective reason to believe that this tip had some particular
indicia of reliability.

If an informant places his anonymity at risk, a court can
consider this factor in weighing the reliability of the tip. An
instance where a tip might be considered anonymous but
nevertheless sufficiently reliable to justify a proportionate
police response may be when an unnamed person driving a
car the police officer later describes stops for a moment and,
face to face, informs the police that criminal activity is occur-
ring. This too seems to be different from the tip in the pres-
ent case. See United States v. Sierra-Hernandez, 581 F. 2d
760 (CA9 1978).

Instant caller identification is widely available to police,
and, if anonymous tips are proving unreliable and distracting
to police, squad cars can be sent within seconds to the loca-
tion of the telephone used by the informant. Voice record-
ing of telephone tips might, in appropriate cases, be used by
police to locate the caller. It is unlawful to make false re-
ports to the police, e. g., Fla. Stat. Ann. §365.171(16) (Supp.
2000); Fla. Stat. §817.49 (1994), and the ability of the police
to trace the identity of anonymous telephone informants may
be a factor which lends reliability to what, years earlier,
might have been considered unreliable anonymous tips.

These matters, of course, must await discussion in other
cases, where the issues are presented by the record.
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CITY OF ERIE ET AL. v. PAP’S A. M., TDBA
“KANDYLAND”

CERTIORARI TO THE SUPREME COURT OF PENNSYLVANIA
No. 98-1161. Argued November 10, 1999—Decided March 29, 2000

Erie, Pennsylvania, enacted an ordinance making it a summary offense
to knowingly or intentionally appear in public in a “state of nudity.”
Respondent Pap’s A. M. (hereinafter Pap’s), a Pennsylvania corporation,
operated “Kandyland,” an Erie establishment featuring totally nude
erotic dancing by women. To comply with the ordinance, these dancers
had to wear, at a minimum, “pasties” and a “G-string.” Pap’s filed suit
against Erie and city officials, seeking declaratory relief and a perma-
nent injunction against the ordinance’s enforcement. The Court of
Common Pleas struck down the ordinance as unconstitutional, but the
Commonwealth Court reversed. The Pennsylvania Supreme Court in
turn reversed, finding that the ordinance’s public nudity sections vio-
lated Pap’s right to freedom of expression as protected by the First
and Fourteenth Amendments. The Pennsylvania court held that nude
dancing is expressive conduct entitled to some quantum of protection
under the First Amendment, a view that the court noted was endorsed
by eight Members of this Court in Barnes v. Glen Theatre, Inc., 501
U.S. 560. The Pennsylvania court explained that, although one stated
purpose of the ordinance was to combat negative secondary effects,
there was also an unmentioned purpose to “impact negatively on the
erotic message of the dance.” Accordingly, the Pennsylvania court con-
cluded that the ordinance was related to the suppression of expression.
Because the ordinance was not content neutral, it was subject to strict
scrutiny. The court held that the ordinance failed the narrow tailoring
requirement of strict scrutiny. After this Court granted certiorari,
Pap’s filed a motion to dismiss the case as moot, noting that Kandyland
no longer operated as a nude dancing club, and that Pap’s did not operate
such a club at any other location. This Court denied the motion.

Held: The judgment is reversed, and the case is remanded.

553 Pa. 348, 719 A. 2d 273, reversed and remanded.

JUSTICE O’CONNOR delivered the opinion of the Court with respect
to Parts I and II, concluding that the case is not moot. A case is moot
when the issues presented are no longer “live” or the parties lack a
legally cognizable interest in the outcome. County of Los Angeles v.
Dawis, 440 U. S. 625, 631. Simply closing Kandyland is not sufficient to
moot the case because Pap’s is still incorporated under Pennsylvania
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law, and could again decide to operate a nude dancing establishment in
Erie. Moreover, Pap’s failed, despite its obligation to the Court, to
mention the potential mootness issue in its brief in opposition, which
was filed after Kandyland was closed and the property sold. See Board
of License Comm’rs of Tiverton v. Pastore, 469 U. S. 238, 240. In any
event, this is not a run of the mill voluntary cessation case. Here it is
the plaintiff who, having prevailed below, seeks to have the case de-
clared moot. And it is the defendant city that seeks to invoke the fed-
eral judicial power to obtain this Court’s review of the decision. Cf.
ASARCO Inc. v. Kadish, 490 U. S. 605, 617-618. The city has an ongo-
ing injury because it is barred from enforcing the ordinance’s public
nudity provisions. If the ordinance is found constitutional, then Erie
can enforce it, and the availability of such relief is sufficient to prevent
the case from being moot. See Church of Scientology of Cal. v. United
States, 506 U. S. 9, 13. And Pap’s still has a concrete stake in the case’s
outcome because, to the extent it has an interest in resuming operations,
it has an interest in preserving the judgment below. This Court’s inter-
est in preventing litigants from attempting to manipulate its jurisdiction
to insulate a favorable decision from review further counsels against a
finding of mootness. See, e. g., United States v. W. T. Grant Co., 345
U. S. 629, 632. Pp. 287-289.

JUusTICE O’CONNOR, joined by THE CHIEF JUSTICE, JUSTICE KEN-
NEDY, and JUSTICE BREYER, concluded in Parts IIT and IV that:

1. Government restrictions on public nudity such as Erie’s ordinance
should be evaluated under the framework set forth in United States v.
O’Brien, 391 U.S. 367, for content-neutral restrictions on symbolic
speech. Although being “in a state of nudity” is not an inherently ex-
pressive condition, nude dancing of the type at issue here is expressive
conduct that falls within the outer ambit of the First Amendment’s pro-
tection. See, e. g., Barnes, supra, at 565-566 (plurality opinion). What
level of scrutiny applies is determined by whether the ordinance is re-
lated to the suppression of expression. FE.g., Texas v. Johnson, 491
U.S. 397, 403. If the governmental purpose in enacting the ordinance
is unrelated to such suppression, the ordinance need only satisfy the
“less stringent,” intermediate O’Brien standard. E. g., Johnson, supra,
at 403. If the governmental interest is related to the expression’s con-
tent, however, the ordinance falls outside O’Brien and must be justified
under the more demanding, strict scrutiny standard. Johnson, supra,
at 403. An almost identical public nudity ban was held not to violate
the First Amendment in Barnes, although no five Members of the Court
agreed on a single rationale for that conclusion. The ordinance here,
like the statute in Barnes, is on its face a general prohibition on public
nudity. By its terms, it regulates conduct alone. It does not target
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nudity that contains an erotic message; rather, it bans all public nudity,
regardless of whether that nudity is accompanied by expressive activity.
Although Pap’s contends that the ordinance is related to the suppression
of expression because its preamble suggests that its actual purpose is
to prohibit erotic dancing of the type performed at Kandyland, that is
not how the Pennsylvania Supreme Court interpreted that language.
Rather, the Pennsylvania Supreme Court construed the preamble to
mean that one purpose of the ordinance was to combat negative second-
ary effects. That is, the ordinance is aimed at combating crime and
other negative secondary effects caused by the presence of adult enter-
tainment establishments like Kandyland, and not at suppressing the
erotic message conveyed by this type of nude dancing. See 391 U.S,,
at 382; see also Boos v. Barry, 485 U.S. 312, 321. The Pennsylvania
Supreme Court’s ultimate conclusion that the ordinance was neverthe-
less content based relied on Justice White’s position in dissent in Barnes
that a ban of this type necessarily has the purpose of suppressing the
erotic message of the dance. That view was rejected by a majority of
the Court in Barnes, and is here rejected again. Pap’s argument that
the ordinance is “aimed” at suppressing expression through a ban on
nude dancing is really an argument that Erie also had an illicit motive
in enacting the ordinance. However, this Court will not strike down an
otherwise constitutional statute on the basis of an alleged illicit motive.
O’Brien, supra, at 382-383. Even if Erie’s public nudity ban has some
minimal effect on the erotic message by muting that portion of the ex-
pression that occurs when the last stitch is dropped, the dancers at Kan-
dyland and other such establishments are free to perform wearing past-
ies and G-strings. Any effect on the overall expression is therefore de
minimis.  If States are to be able to regulate secondary effects, then
such de minimis intrusions on expression cannot be sufficient to render
the ordinance content based. See, e. g., Clark v. Community for Cre-
ative Non-Violence, 468 U. S. 288, 299. Thus, Erie’s ordinance is valid
if it satisfies the O’Brien test. Pp. 289-296.

2. Erie’s ordinance satisfies O’Brien’s four-factor test. First, the or-
dinance is within Erie’s constitutional power to enact because the city’s
efforts to protect public health and safety are clearly within its police
powers. Second, the ordinance furthers the important government in-
terests of regulating conduct through a public nudity ban and of combat-
ing the harmful secondary effects associated with nude dancing. In
terms of demonstrating that such secondary effects pose a threat, the
city need not conduct new studies or produce evidence independent of
that already generated by other cities, so long as the evidence relied on
is reasonably believed to be relevant to the problem addressed. Renton
v. Playtime Theatres, Inc., 475 U. S. 41, 51-52. Erie could reasonably
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rely on the evidentiary foundation set forth in Renton and Young v.
American Mini Theatres, Inc., 427 U. S. 50, to the effect that secondary
effects are caused by the presence of even one adult entertainment es-
tablishment in a given neighborhood. See Renton, supra, at 51-52. In
fact, Erie expressly relied on Barnes and its discussion of secondary
effects, including its reference to Renton and American Mini Theatres.
The evidentiary standard described in Renton controls here, and Erie
meets that standard. In any event, the ordinance’s preamble also relies
on the city council’s express findings that “certain lewd, immoral activi-
ties carried on in public places for profit are highly detrimental to the
public health, safety and welfare . ...” The council members, familiar
with commercial downtown Erie, are the individuals who would likely
have had firsthand knowledge of what took place at, and around, nude
dancing establishments there, and can make particularized, expert judg-
ments about the resulting harmful secondary effects. Cf, e. g, FCC v.
National Citizens Comm. for Broadcasting, 436 U.S. 775. The fact
that this sort of leeway is appropriate in this case, which involves a
content-neutral restriction that regulates conduct, says nothing what-
soever about its appropriateness in a case involving actual regulation
of First Amendment expression. Also, although requiring dancers to
wear pasties and G-strings may not greatly reduce these secondary ef-
fects, O’Brien requires only that the regulation further the interest in
combating such effects. The ordinance also satisfies O’Brien’s third
factor, that the government interest is unrelated to the suppression of
free expression, as discussed supra. The fourth O’Brien factor—that
the restriction is no greater than is essential to the furtherance of the
government interest—is satisfied as well. The ordinance regulates con-
duct, and any incidental impact on the expressive element of nude danc-
ing is de minimis. The pasties and G-string requirement is a minimal
restriction in furtherance of the asserted government interests, and the
restriction leaves ample capacity to convey the dancer’s erotic message.
See, e. g., Barnes, 501 U. S., at 572. Pp. 296-302.

JUSTICE SCALIA, joined by JUSTICE THOMAS, agreed that the Pennsyl-
vania Supreme Court’s decision must be reversed, but disagreed with
the mode of analysis that should be applied. Erie self-consciously mod-
eled its ordinance on the public nudity statute upheld in Barnes v. Glen
Theatre, Inc., 501 U. S. 560, calculating (one would have supposed rea-
sonably) that the Pennsylvania courts would consider themselves bound
by this Court’s judgment on a question of federal constitutional law.
That statute was constitutional not because it survived some lower level
of First Amendment scrutiny, but because, as a general law regulating
conduct and not specifically directed at expression, it was not subject to
First Amendment scrutiny at all. Id., at 572 (SCALIA, J., concurring in
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judgment). Erie’s ordinance, too, by its terms prohibits not merely
nude dancing, but the act—irrespective of whether it is engaged in for
expressive purposes—of going nude in public. The facts that the pre-
amble explains the ordinance’s purpose, in part, as limiting a recent
increase in nude live entertainment, that city councilmembers in sup-
porting the ordinance commented to that effect, and that the ordinance
includes in the definition of nudity the exposure of devices simulating
that condition, neither make the law any less general in its reach nor
demonstrate that what the municipal authorities really find objection-
able is expression rather than public nakedness. That the city made no
effort to enforce the ordinance against a production of Equus involving
nudity that was being staged in Erie at the time the ordinance became
effective does not render the ordinance discriminatory on its face. The
assertion of the city’s counsel in the trial court that the ordinance would
not cover theatrical productions to the extent their expressive activity
rose to a higher level of protected expression simply meant that the
ordinance would not be enforceable against such productions if the Con-
stitution forbade it. That limitation does not cause the ordinance to be
not generally applicable, in the relevant sense of being targeted against
expressive conduct. Moreover, even if it could be concluded that Erie
specifically singled out the activity of nude dancing, the ordinance still
would not violate the First Amendment unless it could be proved (as on
this record it could not) that it was the communicative character of nude
dancing that prompted the ban. See id., at 577. There is no need to
identify “secondary effects” associated with nude dancing that Erie
could properly seek to eliminate. The traditional power of government
to foster good morals, and the acceptability of the traditional judgment
that nude public dancing itself is immoral, have not been repealed by
the First Amendment. Pp. 307-310.

(O’CONNOR, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I and II, in which REENQUIST,
C. J., and KENNEDY, SOUTER, and BREYER, JJ., joined, and an opinion with
respect to Parts III and IV, in which REHNQUIST, C. J., and KENNEDY
and BREYER, JJ., joined. SCALIA, J., filed an opinion concurring in the
judgment, in which THOMAS, J., joined, post, p. 302. SOUTER, J., filed an
opinion concurring in part and dissenting in part, post, p. 310. STEVENS,
J., filed a dissenting opinion, in which GINSBURG, J., joined, post, p. 317.

Gregory A. Karle argued the cause for petitioners. With
him on the briefs were Gerald J. Villella and Valerie J.
Sprenkle.
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John H. Weston argued the cause for respondent. With
him on the briefs were G. Randall Garrou, Philip B. Fried-
man, and Cathy Crosson.*

JUSTICE O’CONNOR announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I and II, and an opinion with respect to Parts III and IV, in
which THE CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE
BREYER join.

The city of Erie, Pennsylvania, enacted an ordinance ban-
ning public nudity. Respondent Pap’s A. M. (hereinafter

*Briefs of amici curiae urging reversal were filed for Brevard County,
Florida, by Scott L. Knox; for the American Liberties Institute et al. by
Frederick H. Nelson, Lonnie N. Groot, and Anthony A. Garganese; for
Erie County Citizen’s Coalition Against Violent Pornography by Keith O.
Barrows; for Morality in Media, Inc., et al. by Paul J. McGeady, Bruce A.
Taylor, and Janet M. LaRue; and for the National Family Legal Founda-
tion by Len L. Munsil.

Briefs of amici curiae urging affirmance were filed for the American
Association for Nude Recreation by Robert T. Page; for the American Civil
Liberties Union et al. by Steven R. Shapiro, Witold J. Walczak, Bruce J.
Ennis, Jr., and Paul M. Smith; for Deja Vu Consulting, Inc., et al. by
Bradley J. Shafer; for Feminists for Free Expression by Mary D. Dorman;
for the First Amendment Lawyers Association by Randall D. B. Tigue,
Steven H. Swander, and Richard L. Wilson; for the Thomas Jefferson Cen-
ter for Protection of Free Expression et al. by J Joshua Wheeler; and
for Bill Conte, on behalf of The Dante Project: Inferno et al. by Jack
R. Burns.

Briefs of amici curiae were filed for the State of Kansas et al. by Carla
J. Stovall, Attorney General of Kansas, Stephen R. McAllister, State Solic-
itor, Betty D. Montgomery, Attorney General of Ohio, Edward B. Foley,
State Solicitor, and Elise Porter, Assistant Solicitor, and by the Attorneys
General for their respective States as follows: Alan G. Lance of Idaho,
Richard P. Ieyoub of Louisiana, Jennifer M. Granholm of Michigan, Mike
Moore of Mississippi, Joseph P. Mazurek of Montana, Don Stenberg of
Nebraska, D. Michael Fisher of Pennsylvania, Charles M. Condon of South
Carolina, Paul G. Swmmers of Tennessee, John Cornyn of Texas, Jan Gra-
ham of Utah, and Mark L. Earley of Virginia; and for Orange County,
Florida, by Joel D. Prinsell.
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Pap’s), which operated a nude dancing establishment in Erie,
challenged the constitutionality of the ordinance and sought
a permanent injunction against its enforcement. The Penn-
sylvania Supreme Court, although noting that this Court in
Barnes v. Glen Theatre, Inc., 501 U. S. 560 (1991), had upheld
an Indiana ordinance that was “strikingly similar” to Erie’s,
found that the public nudity sections of the ordinance vio-
lated respondent’s right to freedom of expression under the
United States Constitution. 553 Pa. 348, 356, 719 A. 2d 273,
277 (1998). This case raises the question whether the Penn-
sylvania Supreme Court properly evaluated the ordinance’s
constitutionality under the First Amendment. We hold that
Erie’s ordinance is a content-neutral regulation that satisfies
the four-part test of United States v. O’Brien, 391 U. S. 367
(1968). Accordingly, we reverse the decision of the Pennsyl-
vania Supreme Court and remand for the consideration of
any remaining issues.
I

On September 28, 1994, the city council for the city of Erie,
Pennsylvania, enacted Ordinance 75-1994, a public indecency
ordinance that makes it a summary offense to knowingly
or intentionally appear in public in a “state of nudity.”*

*Ordinance 75-1994, codified as Article 711 of the Codified Ordinances
of the city of Erie, provides in relevant part:

“1. A person who knowingly or intentionally, in a public place:

“a. engages in sexual intercourse

“b. engages in deviate sexual intercourse as defined by the Pennsylva-
nia Crimes Code

“c. appears in a state of nudity, or

“d. fondles the genitals of himself, herself or another person commits
Public Indecency, a Summary Offense.

“2. “Nudity” means the showing of the human male or female genital
[sic], pubic area or buttocks with less than a fully opaque covering; the
showing of the female breast with less than a fully opaque covering of any
part of the nipple; the exposure of any device, costume, or covering which
gives the appearance of or simulates the genitals, pubic hair, natal cleft,



284 ERIE ». PAP'S A. M.

Opinion of the Court

Respondent Pap’s, a Pennsylvania corporation, operated an
establishment in Erie known as “Kandyland” that featured
totally nude erotic dancing performed by women. To com-
ply with the ordinance, these dancers must wear, at a min-
imum, “pasties” and a “G-string.” On October 14, 1994,
two days after the ordinance went into effect, Pap’s filed a
complaint against the city of Erie, the mayor of the city, and
members of the city council, seeking declaratory relief and
a permanent injunction against the enforcement of the
ordinance.

The Court of Common Pleas of Erie County granted the
permanent injunction and struck down the ordinance as
unconstitutional. Civ. No. 60059-1994 (Jan. 18, 1995), Pet.
for Cert. 40a. On cross appeals, the Commonwealth Court
reversed the trial court’s order. 674 A. 2d 338 (1996).

The Pennsylvania Supreme Court granted review and re-
versed, concluding that the public nudity provisions of the
ordinance violated respondent’s rights to freedom of expres-
sion as protected by the First and Fourteenth Amendments.
553 Pa. 348, 719 A. 2d 273 (1998). The Pennsylvania court
first inquired whether nude dancing constitutes expressive
conduct that is within the protection of the First Amend-
ment. The court noted that the act of being nude, in and of

perineum anal region or pubic hair region; or the exposure of any device
worn as a cover over the nipples and/or areola of the female breast, which
device simulates and gives the realistic appearance of nipples and/or
areola.

“3. “Public Place” includes all outdoor places owned by or open to the
general public, and all buildings and enclosed places owned by or open to
the general public, including such places of entertainment, taverns, res-
taurants, clubs, theaters, dance halls, banquet halls, party rooms or halls
limited to specific members, restricted to adults or to patrons invited to
attend, whether or not an admission charge is levied.

“4. The prohibition set forth in subsection 1(c) shall not apply to:

“a. Any child under ten (10) years of age; or

“b. Any individual exposing a breast in the process of breastfeeding an
infant under two (2) years of age.”
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itself, is not entitled to First Amendment protection because
it conveys no message. Id., at 354, 719 A. 2d, at 276. Nude
dancing, however, is expressive conduct that is entitled to
some quantum of protection under the First Amendment, a
view that the Pennsylvania Supreme Court noted was
endorsed by eight Members of this Court in Barnes. 553
Pa., at 354, 719 A. 2d, at 276.

The Pennsylvania court next inquired whether the govern-
ment interest in enacting the ordinance was content neutral,
explaining that regulations that are unrelated to the sup-
pression of expression are not subject to strict serutiny but
to the less stringent standard of United States v. O’Brien,
supra, at 377. To answer the question whether the ordi-
nance is content based, the court turned to our decision in
Barnes. 553 Pa., at 356-356, 719 A. 2d, at 277. Although
the Pennsylvania court noted that the Indiana statute at
issue in Barnes “is strikingly similar to the Ordinance we
are examining,” it concluded that “[ulnfortunately for our
purposes, the Barnes Court splintered and produced four
separate, non-harmonious opinions.” 553 Pa., at 356, 719
A. 2d, at 277. After canvassing these separate opinions, the
Pennsylvania court concluded that, although it is permissible
to find precedential effect in a fragmented decision, to do so
a majority of the Court must have been in agreement on the
concept that is deemed to be the holding. See Marks v.
United States, 430 U. S. 188 (1977). The Pennsylvania court
noted that “aside from the agreement by a majority of the
Barnes Court that nude dancing is entitled to some First
Amendment protection, we can find no point on which a ma-
jority of the Barnes Court agreed.” 553 Pa., at 358, 719
A. 2d, at 278. Accordingly, the court concluded that “no
clear precedent arises out of Barnes on the issue of whether
the [Erie] ordinance . . . passes muster under the First
Amendment.” Ibid.

Having determined that there was no United States
Supreme Court precedent on point, the Pennsylvania court
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conducted an independent examination of the ordinance to
ascertain whether it was related to the suppression of ex-
pression. The court concluded that although one of the pur-
poses of the ordinance was to combat negative secondary
effects, “[ilnextricably bound up with this stated purpose is
an unmentioned purpose . .. to impact negatively on the
erotic message of the dance.” Id., at 359, 719 A. 2d, at 279.
As such, the court determined the ordinance was content
based and subject to strict scrutiny. The ordinance failed
the narrow tailoring requirement of strict scrutiny because
the court found that imposing criminal and civil sanctions on
those who commit sex crimes would be a far narrower means
of combating secondary effects than the requirement that
dancers wear pasties and G-strings. Id., at 361-362, 719
A. 2d, at 280.

Concluding that the ordinance unconstitutionally burdened
respondent’s expressive conduct, the Pennsylvania court
then determined that, under Pennsylvania law, the public nu-
dity provisions of the ordinance could be severed rather than
striking the ordinance in its entirety. Accordingly, the court
severed §§1(c) and 2 from the ordinance and reversed the
order of the Commonwealth Court. Id., at 363-364, 719
A. 2d, at 281. Because the court determined that the public
nudity provisions of the ordinance violated Pap’s right to
freedom of expression under the United States Constitution,
it did not address the constitutionality of the ordinance
under the Pennsylvania Constitution or the claim that the
ordinance is unconstitutionally overbroad. Ibid.

In a separate concurrence, two justices of the Pennsylvania
court noted that, because this Court upheld a virtually iden-
tical statute in Barmnes, the ordinance should have been up-
held under the United States Constitution. 553 Pa., at 364,
719 A. 2d, at 281. They reached the same result as the ma-
jority, however, because they would have held that the public
nudity sections of the ordinance violate the Pennsylvania
Constitution. Id., at 370, 719 A. 2d, at 284.



Cite as: 529 U. S. 277 (2000) 287

Opinion of the Court

The city of Erie petitioned for a writ of certiorari, which
we granted. 526 U.S. 1111 (1999). Shortly thereafter,
Pap’s filed a motion to dismiss the case as moot, noting that
Kandyland was no longer operating as a nude dancing club,
and Pap’s was not operating a nude dancing club at any other
location. Respondent’s Motion to Dismiss as Moot 1. We
denied the motion. 527 U. S. 1034 (1999).

II
As a preliminary matter, we must address the justiciabil-
ity question. “‘[A] case is moot when the issues presented

are no longer “live” or the parties lack a legally cognizable
interest in the outcome.”” County of Los Angeles v. Davis,
440 U. S. 625, 631 (1979) (quoting Powell v. McCormack, 395
U. S. 486, 496 (1969)). The underlying concern is that, when
the challenged conduct ceases such that “ ‘there is no reason-
able expectation that the wrong will be repeated,”” United
States v. W. T. Grant Co., 345 U. S. 629, 633 (1953), then it
becomes impossible for the court to grant “‘any effectual re-
lief whatever’ to [the] prevailing party,” Church of Scien-
tology of Cal. v. United States, 506 U. S. 9, 12 (1992) (quoting
Mills v. Green, 159 U. S. 651, 653 (1895)). In that case, any
opinion as to the legality of the challenged action would be
advisory.

Here, Pap’s submitted an affidavit stating that it had
“ceased to operate a nude dancing establishment in Erie.”
Status Report Re Potential Issue of Mootness 1 (Sept. 8,
1999). Pap’s asserts that the case is therefore moot because
“[t]he outcome of this case will have no effect upon Respond-
ent.” Respondent’s Motion to Dismiss as Moot 1. Simply
closing Kandyland is not sufficient to render this case moot,
however. Pap’s is still incorporated under Pennsylvania law,
and it could again decide to operate a nude dancing establish-
ment in Erie. See Petitioner’s Brief in Opposition to Motion
to Dismiss 3. JUSTICE SCALIA differs with our assessment
as to the likelihood that Pap’s may resume its nude dancing
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operation. Several Members of this Court can attest, how-
ever, that the “advanced age” of Pap’s owner (72) does not
make it “absolutely clear” that a life of quiet retirement is
his only reasonable expectation. Cf. Friends of Earth, Inc.
v. Laidlaw Environmental Services (TOC), Inc., 528 U. S.
167 (2000). Moreover, our appraisal of Pap’s affidavit is in-
fluenced by Pap’s failure, despite its obligation to the Court,
to mention a word about the potential mootness issue in its
brief in opposition to the petition for writ of certiorari, which
was filed in April 1999, even though, as JUSTICE SCALIA
points out, Kandyland was closed and that property sold in
1998. See Board of License Comm’rs of Tiverton v. Pas-
tore, 469 U.S. 238, 240 (1985) (per curiam). Pap’s only
raised the issue after this Court granted certiorari.

In any event, this is not a run of the mill voluntary cessa-
tion case. Here it is the plaintiff who, having prevailed
below, now seeks to have the case declared moot. And it is
the city of Erie that seeks to invoke the federal judicial
power to obtain this Court’s review of the Pennsylvania
Supreme Court decision. Cf. ASARCO Inc. v. Kadish, 490
U.S. 605, 617-618 (1989). The city has an ongoing injury
because it is barred from enforcing the public nudity provi-
sions of its ordinance. If the challenged ordinance is found
constitutional, then Erie can enforce it, and the availability
of such relief is sufficient to prevent the case from being
moot. See Church of Scientology of Cal. v. United States,
supra, at 13. And Pap’s still has a concrete stake in the
outcome of this case because, to the extent Pap’s has an in-
terest in resuming operations, it has an interest in preserv-
ing the judgment of the Pennsylvania Supreme Court. Our
interest in preventing litigants from attempting to manipu-
late the Court’s jurisdiction to insulate a favorable decision
from review further counsels against a finding of mootness
here. See United States v. W. T. Grant Co., supra, at 632;
cf. Arizonans for Official English v. Arizona, 520 U. S. 43,
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74 (1997). Although the issue is close, we conclude that the
case is not moot, and we turn to the merits.

II1

Being “in a state of nudity” is not an inherently expressive
condition. As we explained in Barnes, however, nude danc-
ing of the type at issue here is expressive conduct, although
we think that it falls only within the outer ambit of the First
Amendment’s protection. See Barnes v. Glen Theatre, Inc.,
501 U.S., at 565-566 (plurality opinion); Schad v. Mount
Ephraim, 452 U. S. 61, 66 (1981).

To determine what level of scrutiny applies to the ordi-
nance at issue here, we must decide “whether the State’s
regulation is related to the suppression of expression.”
Texas v. Johnson, 491 U. S. 397, 403 (1989); see also United
States v. O’Brien, 391 U.S., at 377. If the governmental
purpose in enacting the regulation is unrelated to the sup-
pression of expression, then the regulation need only satisfy
the “less stringent” standard from O’Brien for evaluating
restrictions on symbolic speech. Texas v. Johnson, supra,
at 403; United States v. O’Brien, supra, at 377. If the gov-
ernment interest is related to the content of the expression,
however, then the regulation falls outside the scope of the
O’Brien test and must be justified under a more demanding
standard. Texas v. Johnson, supra, at 403.

In Barnes, we analyzed an almost identical statute, holding
that Indiana’s public nudity ban did not violate the First
Amendment, although no five Members of the Court agreed
on a single rationale for that conclusion. We now clarify
that government restrictions on public nudity such as the
ordinance at issue here should be evaluated under the frame-
work set forth in O’Brien for content-neutral restrictions on
symbolic speech.

The city of Erie argues that the ordinance is a content-
neutral restriction that is reviewable under O’Brien because
the ordinance bans conduct, not speech; specifically, public
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nudity. Respondent counters that the ordinance targets
nude dancing and, as such, is aimed specifically at suppress-
ing expression, making the ordinance a content-based re-
striction that must be subjected to strict scrutiny.

The ordinance here, like the statute in Barnes, is on its
face a general prohibition on public nudity. 553 Pa., at 354,
719 A. 2d, at 277. By its terms, the ordinance regulates
conduct alone. It does not target nudity that contains an
erotic message; rather, it bans all public nudity, regardless
of whether that nudity is accompanied by expressive activity.
And like the statute in Barnes, the Erie ordinance replaces
and updates provisions of an “Indecency and Immorality” or-
dinance that has been on the books since 1866, predating the
prevalence of nude dancing establishments such as Kandy-
land. Pet. for Cert. 7a; see Barnes v. Glen Theatre, Inc.,
supra, at 568.

Respondent and JUSTICE STEVENS contend nonetheless
that the ordinance is related to the suppression of expression
because language in the ordinance’s preamble suggests that
its actual purpose is to prohibit erotic dancing of the type
performed at Kandyland. Post, at 318 (dissenting opinion).
That is not how the Pennsylvania Supreme Court inter-
preted that language, however. In the preamble to the or-
dinance, the city council stated that it was adopting the
regulation

“‘for the purpose of limiting a recent increase in nude
live entertainment within the City, which activity ad-
versely impacts and threatens to impact on the public
health, safety and welfare by providing an atmosphere
conducive to violence, sexual harassment, public intoxi-
cation, prostitution, the spread of sexually transmitted
diseases and other deleterious effects.”” 553 Pa., at
359, 719 A. 2d, at 279.

The Pennsylvania Supreme Court construed this language
to mean that one purpose of the ordinance was “to combat
negative secondary effects.” Ibid.
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As JUSTICE SOUTER noted in Barnes, “on its face, the gov-
ernmental interest in combating prostitution and other crim-
inal activity is not at all inherently related to expression.”
501 U. S., at 585 (opinion concurring in judgment). In that
sense, this case is similar to O’Brien. O’Brien burned his
draft registration card as a public statement of his antiwar
views, and he was convicted under a statute making it a
crime to knowingly mutilate or destroy such a card. This
Court rejected his claim that the statute violated his First
Amendment rights, reasoning that the law punished him for
the “noncommunicative impact of his conduct, and for noth-
ing else.” 391 U.S., at 382. In other words, the Govern-
ment regulation prohibiting the destruction of draft cards
was aimed at maintaining the integrity of the Selective Serv-
ice System and not at suppressing the message of draft re-
sistance that O’Brien sought to convey by burning his draft
card. So too here, the ordinance prohibiting public nudity
is aimed at combating crime and other negative secondary
effects caused by the presence of adult entertainment es-
tablishments like Kandyland and not at suppressing the
erotic message conveyed by this type of nude dancing. Put
another way, the ordinance does not attempt to regulate the
primary effects of the expression, 1. e., the effect on the audi-
ence of watching nude erotic dancing, but rather the second-
ary effects, such as the impacts on public health, safety, and
welfare, which we have previously recognized are “caused
by the presence of even one such” establishment. Renton
v. Playtime Theatres, Inc., 475 U. S. 41, 47-48, 50 (1986); see
also Boos v. Barry, 485 U. S. 312, 321 (1988).

Although the Pennsylvania Supreme Court acknowledged
that one goal of the ordinance was to combat the negative
secondary effects associated with nude dancing establish-
ments, the court concluded that the ordinance was never-
theless content based, relying on Justice White’s position in
dissent in Barnes for the proposition that a ban of this type
necessarily has the purpose of suppressing the erotic mes-
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sage of the dance. Because the Pennsylvania court agreed
with Justice White’s approach, it concluded that the ordi-
nance must have another, “unmentioned” purpose related to
the suppression of expression. 553 Pa., at 359, 719 A. 2d, at
279. That is, the Pennsylvania court adopted the dissent’s
view in Barnes that “‘[slince the State permits the dancers
to perform if they wear pasties and G-strings but forbids
nude dancing, it is precisely because of the distinctive, ex-
pressive content of the nude dancing performances at issue
in this case that the State seeks to apply the statutory prohi-
bition.” 553 Pa., at 359, 719 A. 2d, at 279 (quoting Barnes,
supra, at 592 (White, J., dissenting)). A majority of the
Court rejected that view in Barnes, and we do so again here.

Respondent’s argument that the ordinance is “aimed” at
suppressing expression through a ban on nude dancing—an
argument that respondent supports by pointing to state-
ments by the city attorney that the public nudity ban was
not intended to apply to “legitimate” theater productions—
is really an argument that the city council also had an illicit
motive in enacting the ordinance. As we have said before,
however, this Court will not strike down an otherwise con-
stitutional statute on the basis of an alleged illicit motive.
O’Brien, supra, at 382-383; Renton v. Playtime Theatres,
Inc., supra, at 47-48 (that the “predominate” purpose of the
statute was to control secondary effects was “more than ade-
quate to establish” that the city’s interest was unrelated to
the suppression of expression). In light of the Pennsylvania
court’s determination that one purpose of the ordinance is to
combat harmful secondary effects, the ban on public nudity
here is no different from the ban on burning draft registra-
tion cards in O’Brien, where the Government sought to pre-
vent the means of the expression and not the expression of
antiwar sentiment itself.

JUSTICE STEVENS argues that the ordinance enacts a
complete ban on expression. We respectfully disagree with
that characterization. The public nudity ban certainly has
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the effect of limiting one particular means of expressing the
kind of erotic message being disseminated at Kandyland.
But simply to define what is being banned as the “message”
is to assume the conclusion. We did not analyze the regula-
tion in O’Brien as having enacted a total ban on expression.
Instead, the Court recognized that the regulation against de-
stroying one’s draft card was justified by the Government’s
interest in preventing the harmful “secondary effects” of
that conduct (disruption to the Selective Service System),
even though that regulation may have some incidental effect
on the expressive element of the conduct. Because this jus-
tification was unrelated to the suppression of O’Brien’s anti-
war message, the regulation was content neutral. Although
there may be cases in which banning the means of expression
so interferes with the message that it essentially bans the
message, that is not the case here.

Even if we had not already rejected the view that a ban
on public nudity is necessarily related to the suppression of
the erotic message of nude dancing, we would do so now
because the premise of such a view is flawed. The State’s
interest in preventing harmful secondary effects is not re-
lated to the suppression of expression. In trying to control
the secondary effects of nude dancing, the ordinance seeks
to deter crime and the other deleterious effects caused by
the presence of such an establishment in the neighborhood.
See Renton, supra, at 50-51. In Clark v. Community for
Creative Non-Violence, 468 U. S. 288 (1984), we held that
a National Park Service regulation prohibiting camping in
certain parks did not violate the First Amendment when ap-
plied to prohibit demonstrators from sleeping in Lafayette
Park and the Mall in Washington, D. C., in connection with
a demonstration intended to call attention to the plight of
the homeless. Assuming, arguendo, that sleeping can be ex-
pressive conduct, the Court concluded that the Government
interest in conserving park property was unrelated to the
demonstrators’ message about homelessness. Id., at 299.
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So, while the demonstrators were allowed to erect “symbolic
tent cities,” they were not allowed to sleep overnight in
those tents. Even though the regulation may have directly
limited the expressive element involved in actually sleeping
in the park, the regulation was nonetheless content neutral.

Similarly, even if Erie’s public nudity ban has some mini-
mal effect on the erotic message by muting that portion of
the expression that occurs when the last stitch is dropped,
the dancers at Kandyland and other such establishments are
free to perform wearing pasties and G-strings. Any effect
on the overall expression is de minimis. And as JUSTICE
STEVENS eloquently stated for the plurality in Young v.
American Mini Theatres, Inc., 427 U. S. 50, 70 (1976), “even
though we recognize that the First Amendment will not tol-
erate the total suppression of erotic materials that have
some arguably artistic value, it is manifest that society’s in-
terest in protecting this type of expression is of a wholly
different, and lesser, magnitude than the interest in untram-
meled political debate,” and “few of us would march our sons
and daughters off to war to preserve the citizen’s right to
see” specified anatomical areas exhibited at establishments
like Kandyland. If States are to be able to regulate second-
ary effects, then de minimis intrusions on expression such
as those at issue here cannot be sufficient to render the ordi-
nance content based. See Clark v. Community for Creative
Non-Violence, supra, at 299, Ward v. Rock Against Racism,
491 U. S. 781, 791 (1989) (even if regulation has an incidental
effect on some speakers or messages but not others, the reg-
ulation is content neutral if it can be justified without refer-
ence to the content of the expression).

This case is, in fact, similar to O’Brien, Community for
Creative Non-Violence, and Ward. The justification for the
government regulation in each case prevents harmful “sec-
ondary” effects that are unrelated to the suppression of ex-
pression. See, e. g., Ward v. Rock Against Racism, supra,
at 791-792 (noting that “[t]he principal justification for the
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sound-amplification guideline is the city’s desire to control
noise levels at bandshell events, in order to retain the char-
acter of the [adjacent] Sheep Meadow and its more sedate
activities,” and citing Renton for the proposition that “[a]
regulation that serves purposes unrelated to the content of
expression is deemed neutral, even if it has an incidental
effect on some speakers or messages but not others”).
While the doctrinal theories behind “incidental burdens” and
“secondary effects” are, of course, not identical, there is noth-
ing objectionable about a city passing a general ordinance to
ban public nudity (even though such a ban may place inciden-
tal burdens on some protected speech) and at the same time
recognizing that one specific occurrence of public nudity—
nude erotic dancing—is particularly problematic because it
produces harmful secondary effects.

JUSTICE STEVENS claims that today we “[flor the first
time” extend Renton’s secondary effects doctrine to justify
restrictions other than the location of a commercial enter-
prise. Post, at 317 (dissenting opinion). Our reliance on
Renton to justify other restrictions is not new, however. In
Ward, the Court relied on Renton to evaluate restrictions on
sound amplification at an outdoor bandshell, rejecting the
dissent’s contention that Renton was inapplicable. See
Ward v. Rock Against Racism, supra, at 804, n. 1 (Marshall,
J., dissenting) (“Today, for the first time, a majority of the
Court applies Renton analysis to a category of speech far
afield from that decision’s original limited focus”). More-
over, Erie’s ordinance does not effect a “total ban” on pro-
tected expression. Post, at 319.

In Renton, the regulation explicitly treated “adult” movie
theaters differently from other theaters, and defined “adult”
theaters solely by reference to the content of their movies.
475 U. S., at 44. 'We nonetheless treated the zoning regula-
tion as content neutral because the ordinance was aimed at
the secondary effects of adult theaters, a justification unre-
lated to the content of the adult movies themselves. Id., at
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48. Here, Erie’s ordinance is on its face a content-neutral
restriction on conduct. Even if the city thought that nude
dancing at clubs like Kandyland constituted a particularly
problematic instance of public nudity, the regulation is still
properly evaluated as a content-neutral restriction because
the interest in combating the secondary effects associated
with those clubs is unrelated to the suppression of the erotic
message conveyed by nude dancing.

We conclude that Erie’s asserted interest in combating the
negative secondary effects associated with adult entertain-
ment establishments like Kandyland is unrelated to the sup-
pression of the erotic message conveyed by nude dancing.
The ordinance prohibiting public nudity is therefore valid if
it satisfies the four-factor test from O’Brien for evaluating
restrictions on symbolic speech.

Iv

Applying that standard here, we conclude that Erie’s ordi-
nance is justified under O’Brien. The first factor of the
O’Brien test is whether the government regulation is within
the constitutional power of the government to enact. Here,
Erie’s efforts to protect public health and safety are clearly
within the city’s police powers. The second factor is
whether the regulation furthers an important or substantial
government interest. The asserted interests of regulating
conduct through a public nudity ban and of combating the
harmful secondary effects associated with nude dancing are
undeniably important. And in terms of demonstrating that
such secondary effects pose a threat, the city need not “con-
duct new studies or produce evidence independent of that
already generated by other cities” to demonstrate the prob-
lem of secondary effects, “so long as whatever evidence the
city relies upon is reasonably believed to be relevant to the
problem that the city addresses.” Renton v. Playtime The-
atres, Inc., supra, at 51-52. Because the nude dancing at
Kandyland is of the same character as the adult entertain-
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ment at issue in Renton, Young v. American Mini Theatres,
Inc., 427 U. S. 50 (1976), and California v. LaRue, 409 U. S.
109 (1972), it was reasonable for Erie to conclude that such
nude dancing was likely to produce the same secondary ef-
fects. And Erie could reasonably rely on the evidentiary
foundation set forth in Renton and American Mini Theatres
to the effect that secondary effects are caused by the pres-
ence of even one adult entertainment establishment in a
given neighborhood. See Renton v. Playtime Theatres,
Inc., supra, at 51-52 (indicating that reliance on a judicial
opinion that describes the evidentiary basis is sufficient). In
fact, Erie expressly relied on Barnes and its discussion of
secondary effects, including its reference to Renton and
American Mini Theatres. Even in cases addressing regu-
lations that strike closer to the core of First Amendment
values, we have accepted a state or local government’s rea-
sonable belief that the experience of other jurisdictions
is relevant to the problem it is addressing. See Nixon