UNITED STATES
REPORTS

528

OCT. TERM 1999

In Memoriam
JUSTICE HARRY A. BLACKMUN




UNITED STATES REPORTS
VOLUME 528

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 1999

BEGINNING OF TERM
OCTOBER 4, 1999, THROUGH FEBRUARY 28, 2000

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 2001

Printed on Uncoated Permanent Printing Paper

For sale by the U. S. Government Printing Office
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328



ERRATA

511 U. S. 265, line 21: Insert “human” between “universal” and “appeal”.
520 U. S. 681, 697, line 4: “Pharoah” should be “Pharaoh”.

526 U. S. 629, 637, line 11: “(1998)” should be “(1997)”.

526 U. S. 629, 638, line 1: “(1998)” should be “(1997)”.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
JUSTICE BLACKMUN*

WEDNESDAY, OCTOBER 27, 1999

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, and JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute to
our former colleague and friend, Justice Harry A. Blackmun.

The Court recognizes the Solicitor General.

The Solicitor General addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

At a meeting today of the Bar of this Court, Resolutions
memorializing our deep respect and affection for Justice
Blackmun were unanimously adopted. With the Court’s
leave, I shall summarize the Resolutions and ask that they
be set forth in their entirety in the records of the Court.

RESOLUTION

Justice Harry A. Blackmun often joked that he came to
the Supreme Court as “Old Number Three,” having been the
third nominee proposed by President Richard M. Nixon for

*Justice Blackmun, who retired from the Court effective August 3, 1994
(512 U. S. vin), died in Arlington, Virginia, on March 4, 1999 (526 U. S. v).
v



VI JUSTICE BLACKMUN

the fabled seat once held by Justices Joseph Story, Oliver
Wendell Holmes, Jr., Benjamin Cardozo, and Felix Frank-
furter. At his confirmation hearings, he was asked by Sena-
tor James O. Eastland, the chairman of the Senate Judiciary
Committee, whether he thought judges ought to be required
to take senior status at the age of seventy. He replied that
he was concerned that “[a]n arbitrary age limit can lead
to some unfortunate consequences. I think of Mr. Justice
Holmes and many others who have performed great service
for the country after age 70. So much depends on the indi-
vidual. I think some of us are old at a younger age than
others are.”!

The Justice was prescient. When he left the seat
twenty-four years later, he was “Old Number Three” in a
different sense: the third oldest Justice ever to serve on the
Court. And much of his legacy is the product of his years
on the Court after he turned 70: his opinions for the Court
in Santosky v. Kramer, 455 U. S. 745 (1982), Garcia v. San
Antonio Metropolitan Transit Authority, 469 U.S. 528
(1985), Daubert v. Merrell Dow Pharmaceuticals, 509 U. S.
579 (1993), and J. E. B. v. Alabama, 511 U. S. 127 (1994); his
concurrences in Planned Parenthood v. Casey, 505 U. S. 833
(1992), and Lee v. Weisman, 505 U. S. 577 (1992); and his dis-
sents in Bowers v. Hardwick, 478 U. S. 186 (1986), McCleskey
v. Kemp, 481 U.S. 279 (1987), and Callins v. Collins, 510
U. S. 1141 (1994). If some men are old at a younger age than
others, Justice Blackmun remained young to an older age,
retaining until he died the intellectual curiosity, passion for
hard work, and openness to new ideas and people that had
been the hallmarks of his life.

The future Justice was born in Nashville, Illinois, on No-
vember 12, 1908. His family soon moved to St. Paul, Minne-
sota, where his father owned a grocery and hardware store
in a blue-collar neighborhood. The Justice’s early life, dur-
ing which he experienced or observed economic, social, and

YHarry A. Blackmun: Hearing Before the Sen. Comm. on the Judi-
ciary, 91st Cong., 2d Sess., 53 (1970).
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familial hardships, proved a source of empathy in recognizing
that “[t]here is another world ‘out there,”” Beal v. Doe, 432
U. S. 438, 463 (1977) (Blackmun, J., dissenting), a world in-
habited by the poor, the powerless, and the oppressed, the
“frightened and forlorn.” Ohio v. Akron Center for Repro-
ductive Health, 497 U.S. 502, 541 (1990) (Blackmun, J.,
dissenting).

In 1925, one of his high school teachers, who recognized an
intellectual spark in her pupil, persuaded Blackmun to seek
his fortunes in the wider world, and he won a scholarship
from the Minnesota Harvard Club to Harvard College. But
because the scholarship paid only his tuition, the future Jus-
tice worked as a janitor and a milkman, painted handball
courts, ran a motor launch for the coach of the Harvard crew
team, and graded math papers to make ends meet. Despite
this grueling schedule, he received his A.B. summa cum
laude in mathematics in 1929. Although he had long
planned on going to medical school, he decided instead to
attend Harvard Law School. At the law school, his future
colleague William J. Brennan, Jr., was a class ahead of him,
and he counted his predecessor Felix Frankfurter among his
professors. During his final year at law school, his team
won the prestigious Ames Moot Court competition.

After graduation, Blackmun returned to Minnesota to
clerk for Judge John B. Sanborn of the United States Court
of Appeals for the Eighth Circuit. His year and a half with
Judge Sanborn gave him a model for his own career as an
appellate judge, and also gave him exposure to some of the
problems that occupied his judicial career.

In 1934, having finished his clerkship, Blackmun joined the
prestigious firm of Dorsey, Colman, Barker, Scott & Barber
in Minneapolis. Fortuitously, the new associate was as-
signed to the firm’s tax department, where he soon found his
niche and had his first brush with the institution where he
would spend more than a quarter century.

On October 14, 1935, this Court convened for the first time
to hear oral argument in the magnificent building where it
now sits. The first case on the docket was Douglas v. Will-



VIII JUSTICE BLACKMUN

cuts, 296 U. S. 1 (1935). The litigation involved the question
whether income from a trust established by a soon-to-be ex-
husband in lieu of paying alimony was taxable to the grantor
rather than to the recipient. Down in the lower left-hand
corner of the taxpayer’s reply brief was the name of a
new associate, who had apparently joined the litigation team
after the opening merits brief had been filed. It was Harry
Blackmun. Less than a month after the argument—and
on the day before the future Justice’s twenty-seventh birth-
day—~Chief Justice Hughes delivered a unanimous opinion
rejecting the position taken by Blackmun’s client.

On Midsummer’s Day 1941, Blackmun married “Miss
Clark,” his beloved wife Dottie. They had three daughters:
Nancy, Sally, and Susie. Blackmun’s sixteen years at the
Dorsey firm ended when he was named the first resident
counsel of the famed Mayo Clinic in Rochester, Minnesota.
He remembered his time there as the happiest decade of his
life. Not only was he able to make connections between law
and medicine but he and Mrs. Blackmun also cemented
friendships that were to last for a lifetime.

In 1959, when Judge Sanborn decided to take senior sta-
tus, he decided that his former law clerk, Harry Blackmun,
should succeed him. He then wrote to Deputy Attorney
General Lawrence E. Walsh, saying “I sincerely hope, as I
know you do, that political considerations will not offensively
enter into the selection of a successor. If they should, there
might be no vacancy to fill.”? According to Judge Richard
S. Arnold of the Eighth Circuit, “[t]he story is that Judge
Sanborn really meant this: ‘Appoint Harry Blackmun, or
there will be no appointment to make.””? The hint worked,
and President Eisenhower appointed Blackmun to fill Judge

2Letter from the Honorable John B. Sanborn to Lawrence E. Walsh
(Feb. 21, 1959) (on file in John B. Sanborn file, Department of Justice ap-
pointment files, Federal Personnel Records Center, St. Louis, Missouri),
quoted in Theodore J. Fetter, A History of the United States Court of
Appeals for the Eighth Circuit T3 (1977).

3Richard S. Arnold, A Tribute to Justice Harry A. Blackmun, 108 Harv.
L. Rev. 6, 7 (1994).
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Sanborn’s seat. Judge Blackmun took office on November
4, 1959.

Judge Blackmun wrote over 200 signed opinions during his
time on the Eighth Circuit.* In light of his experience in
practice, it is hardly surprising that over a quarter were
tax-related; his taste for, and expertise in, intricate ques-
tions involving the Internal Revenue Code were well known.
But the opinion he later described as the one of which he
was proudest, Jackson v. Bishop, 404 F. 2d 571 (8th Cir.
1968), reflected a very different side of the judge’s tempera-
ment. The case harkened back to his time clerking for
Judge Sanborn, when he brought a petition from an inmate
protesting cruel prison conditions to his judge’s attention.
“I know, Harry,” Judge Sanborn said, “but we can’t do any-
thing about it.” This time, Judge Blackmun could do some-
thing about the problem: Jackson was one of the first appel-
late opinions to hold prison practices unconstitutional under
the Eighth Amendment. Jackson was a pioneering decision
under the Eighth Amendment. Three inmates challenged
the Arkansas prison system’s essentially unregulated prac-
tice of whipping prisoners. In one of the first, if not the
first, appellate opinions applying the Eighth Amendment to
state prison conditions (rather than simply to the types of
punishment for crime), Judge Blackmun declared that the
prisoners were entitled to an injunction barring further use
of corporal punishment. His scholarly and measured opin-
ion powerfully conveyed Judge Blackmun’s commitment to
the inherent dignity of all people:

“[W]e glean a recognition of, and a reliance in part upon,
attitudes of contemporary society and comparative law.
And the emphasis is on man’s basic dignity, on civilized
precepts, and on flexibility and improvement in stand-
ards of decency as society progresses and matures. . . .

4For a thorough discussion of the Justice’s career on the Court of Ap-
peals, see Chief Judge Donald Lay, The Cases of Blackmun, J., on the
United States Court of Appeals for the Eighth Circuit 1959-1970, 8 Ham-
line L. Rev. 2 (1985).
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[TThe limits of the Eighth Amendment’s proscription are
not easily or exactly defined, and we also have clear indi-
cations that the applicable standards are flexible, that
disproportion, both among punishments and between
punishment and crime, is a factor to be considered, and
that broad and idealistic concepts of dignity, civilized
standards, humanity, and decency are useful and us-
able.” Jackson, 404 F. 2d, at 579.

At the same time, although he was prepared for bold doc-
trinal innovation when he saw support in the existing Su-
preme Court precedent, Judge Blackmun understood the
constrained role of court of appeals judges. At the 1968 in-
vestiture of his colleague, Judge Myron H. Bright, Judge
Blackmun reflected:

“The concern [of a judge] is with what is proper law and
with what is the proper result for each case. . .. There’s
always some uncertainty in the law and for you, . . .
there will be periods of uncertainty in your work.
There will be moments of struggle in trying to ascertain
the correct from the incorrect. . . . There will be the
awareness of the awfulness of judicial power, and al-
though you will be on a multiple-judge court, you will
experience the loneliness of decision. And there will be
the embarrassment which occasionally comes when you
have to conclude that a fine District Judge just might
be wrong in his decision, and there will be the greater
embarrassment which inevitably comes when the Su-
preme Court concludes that after all the District Judge
was right and we were wrong. . . . And there will be
the realization that an individual Circuit Judge is not
important after all, that he is lost in the library, and that
it does take two, not one, to make a decision. Judge
Sanborn, John B., reminded me, not once but many
times, that a United States Circuit Judge is just about
as unimportant as an honorary pallbearer. . . . But there
also will be—and I say this genuinely and seriously—
the inner satisfaction and the inner reward which one
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possesses in being permitted to work on matters of real
substance, in feeling that one’s decision, at least in his
own conscience, is right, and in knowing that hard work
and hard thought and practical and positive scholarship
are about all and about the best that anyone can offer.
I'm certain that no part of the legal field is capable of
providing any higher sense of satisfaction in its work
and in its spirit than is the federal bench.”*

This combination of humility and insight is illustrated
by Jones v. Alfred H. Mayer Co., 379 F. 2d 33 (8th Cir.
1967), which was later reversed by this Court. 392 U. S. 409
(1968). The case concerned the question whether 42 U. S. C.
§1982 outlawed private racial discrimination in the sale
of real property. The existing Supreme Court precedent,
Judge Blackmun felt, barred using § 1982 to reach purely pri-
vate conduct: “It is not for our court, as an inferior one, to
give full expression to any personal inclination any of us
might have and to take the lead in expanding constitutional
precepts when we are faced with a limiting Supreme Court
decision which, so far as we are told directly, remains good
law.” 379 F. 2d, at 43. Nonetheless, Judge Blackmun es-
sentially invited the Supreme Court to revisit the question—
“It would not be too surprising if the Supreme Court one
day were to hold that a court errs when it dismisses a com-
plaint of this kind,” id., at 44—and he laid out the different
analyses that might support such a result. Finally, Judge
Blackmun expressed a desire for political solutions to press-
ing social problems:

“Relief for the plaintiffs lies, we think, in fair housing
legislation which will be tempered by the policy and
exemption considerations which enter into thought-
fully considered statutes. Recent cases indicate that, if
properly drawn, such legislation would encounter little
constitutional objection. The power exists but its exer-
cise is absent. The matter, thus, is one of policy, to be

5Judge Myron H. Bright, Justice Harry A. Blackmun: Some Personal
Recollections, 71 N. D. L. Rev. 7, 8-9 (1995).
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implemented in the customary manner by appropriate
statutes directed to the need. If we are wrong in this
conclusion, the Supreme Court will tell us so and in so
doing surely will categorize and limit those of its prior
decisions, cited herein, which we feel are restrictive
upon us.” Id., at 45 (citations omitted).

The meticulousness and modesty of Judge Blackmun’s ap-
proach to difficult questions made him an appealing prospect
for elevation to the Supreme Court when President Richard
M. Nixon’s first two attempts to fill the seat left vacant by
Justice Abe Fortas’ resignation failed in the Senate.

The most striking thing about the future Justice’s confir-
mation hearings—which lasted only one day and at which he
was the only witness—was the virtual absence of pointed
consideration of any of the issues with which he would be-
come most closely identified during his time on the Court,
save for a few questions about whether he could apply the
death penalty given his personal opposition.

Nonetheless, the reported comments presaged some sig-
nificant characteristics of Justice Blackmun’s approach to
his work. The Report of the Senate Judiciary Committee,
which unanimously recommended his confirmation, described
him as a “man of learning and humility.”® And the letter
from the American Bar Association’s Standing Committee
on the Federal Judiciary, which also unanimously endorsed
Blackmun’s nomination, described him as “one who conscien-
tiously and with open mind weighs every reasonable argu-
ment with careful knowledge of the record, the arguments
and the law.”” It also reported the comments of a district
court judge from the Eighth Circuit that Blackmun was “a
gifted, scholarly judge who has an unusual capacity for the
production of opinions . . . which present learned treatises of
the factual and legal questions involved. And coupled with
all of his erudition, he is unassuming, kind and considerate

6S. Exec. Rep. No. 18, 91st Cong., 2d Sess., 2 (1970).
"Hearing, supra, note 1, at 9.
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in all of his associations with the Bar and the public.”® The
Senate unanimously confirmed the nomination on May 12,
1970, and Justice Blackmun took the oath of office on June
9, 1970.

Justice Blackmun served on this Court for twenty-four
years. Perhaps more than any other Justice in modern
times, he became identified in the popular mind with a single
decision: his opinion for the Court in Roe v. Wade, 410 U. S.
113 (1973). In Roe, this Court held that the Due Process
Clause of the Fourteenth Amendment protects, under cer-
tain circumstances, a woman’s decision whether to carry a
pregnancy to term. Throughout his service on the Court,
the Justice vigorously defended the principles laid out in
Roe. His last opinion for the Court in an abortion case,
Thornburgh v. American College of Obstetricians and Gyne-
cologists, 476 U. S. 747, 772 (1986) (citations omitted), offered
a particularly eloquent expression of this commitment to in-
dividual freedom:

“Our cases long have recognized that the Constitution
embodies a promise that a certain private sphere of indi-
vidual liberty will be kept largely beyond the reach of
government. That promise extends to women as well
as to men. Few decisions are more personal and inti-
mate, more properly private, or more basic to individual
dignity and autonomy, than a woman’s decision—with
the guidance of her physician and within the limits speci-
fied in Roe—whether to end her pregnancy. A woman’s
right to make that choice freely is fundamental. Any
other result, in our view, would protect inadequately a
central part of the sphere of liberty that our law guaran-
tees equally to all.”

Justice Blackmun and his family paid a heavy price for his
commitment to a constitutionally protected zone of privacy
for others: he was the subject of fierce protests, hate mail,
repeated picketing, death threats, and a bullet fired through

81d., at 10.
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his living room window into a chair in which his wife had
recently been sitting.

The Justice often referred to Roe as a landmark in the
emancipation of women. This view was borne out by the
joint opinion of three of his colleagues who joined the Court
after Roe, JUSTICES O’CONNOR, KENNEDY, and SOUTER, in
Planned Parenthood v. Casey, 505 U. S. 833, 856 (1992) (cita-
tion omitted):

“[Flor two decades of economic and social developments,
people have organized intimate relationships and made
choices that define their views of themselves and their
places in society, in reliance on the availability of abor-
tion in the event that contraception should fail. The
ability of women to participate equally in the economic
and social life of the Nation has been facilitated by their
ability to control their reproductive lives. The Consti-
tution serves human values, and while the effect of reli-
ance on Roe cannot be exactly measured, neither can
the certain cost of overruling Roe for people who have
ordered their thinking and living around that case be
dismissed.”

Near the beginning of his opinion for the Court in Roe,
Justice Blackmun quoted Justice Holmes’ statement that the
Constitution “is made for people of fundamentally differing
views,” 410 U. S., at 117 (quoting Lochner v. New York, 198
U.S. 45, 76 (1905) (Holmes, J., dissenting)). That imagina-
tive empathy informed far more than the Justice’s abortion
jurisprudence. In his dissent in Bowers v. Hardwick, 478
U.S. 186 (1986), for example, the Justice argued that the
liberty guaranteed by the Due Process Clause protected the
intimate decisions of gays and lesbians:

“The fact that individuals define themselves in a signifi-
cant way through their intimate sexual relationships
with others suggests, in a Nation as diverse as ours, that
there may be many “right” ways of conducting those
relationships, and that much of the richness of a relation-
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ship will come from the freedom an individual has to
choose the form and nature of these intensely personal
bonds. . . . [A] necessary corollary of giving individuals
freedom to choose how to conduct their lives is accept-
ance of the fact that different individuals will make dif-
ferent choices.” Id., at 205-206 (citation omitted; em-
phasis in original).

He ended the dissent by maintaining that “depriving individ-
uals of the right to choose for themselves how to conduct
their intimate relationships poses a far greater threat to the
values most deeply rooted in our Nation’s history than toler-
ance of nonconformity could ever do,” id., at 214, echoing a
point he had made once in paraphrasing Pogo: “‘We have
met the enemy and he is us,” ke is us.”®

This recognition that the true measure of the Constitution
lies “in the way we treat those who are not exactly like us,
in the way we treat those who do not behave as we do, in the
way we treat each other,”!’ was a hallmark of the Justice’s
thinking. In the Justice’s first Term on the Court, he wrote
the Court’s pathbreaking opinion in Graham v. Richardson,
403 U. S. 365 (1971). The case involved challenges to several
state welfare programs that either excluded aliens alto-
gether or severely restricted their eligibility for benefits.
Justice Blackmun saw that aliens presented “a prime exam-
ple of a ‘discrete and insular’ minority for whom . . . height-
ened judicial solicitude is appropriate.” 403 U.S., at 372
(quoting United States v. Carolene Products Co., 304 U. S.
144, 152-153, n. 4 (1938)). The Justice’s opinion for the
Court was the first to invoke the now-famous and influential,
but then obscure, “footnote four” from Carolene Products to
explain the reason for heightened judicial scrutiny of discrete
and insular groups. But just as significant as the Justice’s

9Harry A. Blackmun, Some Goals for Legal Education, 1 Ohio N. U. L.
Rev. 403, 405 (1974) (emphasis supplied by Justice Blackmun).

1 Harry A. Blackmun, John Jay and the Federalist Papers, 8 Pace L.
Rev. 237, 247 (1988).
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recognition of aliens’ need for judicial protection was his
celebration of the special contributions aliens can make to
American life: they represent “some of the diverse elements
that are available, competent, and contributory to the rich-
ness of our society.” Ambach v. Norwick, 441 U. S. 68, 88
(1979) (Blackmun, J., dissenting).

Similarly, the Justice’s many opinions regarding the rights
of Native Americans illustrate his view that judgment re-
quires both knowledge and empathy. Perhaps in no other
area did the Justice’s longstanding interest in American his-
tory intersect so completely with his judicial approach. The
Justice’s opinion for the Court in United States v. Sioux Na-
tion of Indians, 448 U. S. 371 (1980), for example, set out in
scrupulous detail how the Sioux had been stripped of the
Black Hills of South Dakota and of their way of life. Strictly
speaking, the detail might have been unnecessary to resolv-
ing the technical issues of congressional intent, Court of
Claims jurisdiction, and principles of claim and issue preclu-
sion that determined the outcome of the case. But it was
critical nonetheless to the Justice’s central mission: ground-
ing the judgment for the Sioux in the “moral debt” arising
out of the dependence to which the United States had re-
duced a proud and self-reliant people. Id., at 397.

This sense of promises betrayed was even more pointed in
the elegiac tone of the Justice’s dissent in South Carolina v.
Catawba Indian Tribe, Inc., 476 U.S. 498 (1986), which
rested on the premise that statutory ambiguities should be
resolved in favor of Native Americans’ claims because of “an
altogether proper reluctance by the judiciary to assume that
Congress has chosen further to disadvantage a people whom
our Nation long ago reduced to a state of dependency.” Id.,
at 520 (Blackmun, J., dissenting). The Justice argued that
interpretation of the statute should take into account how
“the Indians would have understood” it. Id., at 527 (empha-
sis added). By moving from the abstract principle to the
concrete inclusion of the Catawbas’ perspective, Justice
Blackmun moved from a sympathetic to an empathetic view-
point. AsJudge Richard Arnold has remarked, the Justice’s
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writing reflects “a struggle to put oneself in other people’s
shoes.” 11

The Justice’s concern with prison conditions continued
along the path on which he first set out as a law clerk and
then as a judge on the court of appeals in Jackson v. Bishop.
In his last Term on the Court, the Justice summed up his
approach in his concurrence in Farmer v. Brennan, 511 U. S.
825 (1994):

“Although formally sentenced to a term of incarceration,
many inmates discover that their punishment . . . degen-
erates into a reign of terror unmitigated by the protec-
tion supposedly afforded by prison officials.

“The fact that our prisons are badly overcrowded and
understaffed may well explain many of the shortcomings
of our penal systems. But our Constitution sets mini-
mal standards governing the administration of punish-
ment in this country, and thus it is no answer to the
complaints of the brutalized inmate that the resources
are unavailable to protect him from what, in reality, is
nothing less than torture. I stated in dissent in United
States v. Bailey: “It is society’s responsibility to protect
the life and health of its prisoners. ‘[Wlhen a sheriff or
a marshall [sic] takes a man from the courthouse in a
prison van and transports him to confinement for two or
three or ten years, this is our act. We have tolled the
bell for him. And whether we like it or not, we have
made him our collective responsibility. We are free to
do something about him; he is not.” Id., at 853-854
(Blackmun, J., concurring) (citations omitted; emphasis
in original).

The Justice’s jurisprudential sense of connection with and
responsibility towards prisoners was accompanied, as was
so characteristic of him, by a personal sense of connection
as well. He regularly received, and read, a prison news-
paper—the Stillwater (Minn.) Prison Mirror. Indeed, the

1 Richard S. Arnold, Mr. Justice Blackmun: An Appreciation, 8 Ham-
line L. Rev. 20, 24 (1985).
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Justice traveled to Minnesota to present an award to Robert
Morgan, the inmate-editor of the Mirror. And the Justice
also included prison administrators and officials in the Justice
and Society seminar he and Norval Morris led for nearly
twenty summers at the Aspen Institute. He hoped both
that these officials would educate the other participants
about the concerns of the world inside the walls and that the
seminar would press them to think critically about their
work and its relationship to broad issues of justice and
decency.

Finally, the Justice was a pioneer in thinking about the
constitutional rights of the mentally ill and mentally dis-
abled. In Jackson v. Indiana, 406 U. S. 715, 738 (1972), his
opinion for the Court advanced the proposition that “[a]t the
least, due process requires that the nature and duration of
[an involuntary] commitment [to a mental institution] bear
some reasonable relation to the purpose for which the indi-
vidual is committed.” He elaborated on this theme in his
concurrence in Youngberg v. Romeo, 457 U. S. 307, 326 (1982):

“If a state court orders a mentally retarded person com-
mitted for “care and treatment,” however, I believe that
due process might well bind the State to ensure that
the conditions of his commitment bear some reasonable
relation to each of those goals. In such a case, commit-
ment without any “treatment” whatsoever would not
bear a reasonable relation to the purposes of the per-
son’s confinement.”

Thus, if a mentally disabled person lost his minimal self-care
skills because of the State’s failure to provide him with train-
ing, he might suffer “a loss of liberty quite distinct from—
and as serious as—the loss of safety and freedom from unrea-
sonable restraints. For many mentally retarded people, the
difference between the capacity to do things for themselves
within an institution and total dependence on the institution
for all of their needs is as much liberty as they ever will
know.” Id., at 32T7.
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One of the Justice’s most widely quoted images evoked the
presence of “another world out there,” that an overly com-
fortable Court might either “ignore or fealr] to recognize.”
Ohio v. Akron Center for Reproductive Health, 497 U. S. 502,
541-542 (1990) (Blackmun, J., dissenting); Harris v. McRae,
448 U. S. 297, 346 (1980) (Blackmun, J., dissenting); Beal v.
Doe, 432 U.S. 438, 463 (1977) (Blackmun, J., dissenting).
While he used this precise phrase only in his dissents in
abortion rights cases, it reflected a broader commitment to
learning about, and facing, facts in the world. For example,
in his separate opinion in Regents of the Univ. of California
v. Bakke, 438 U. S. 265, 407 (1978), the Justice expressed his
support for race-conscious affirmative action in higher educa-
tion with these words: “The sooner we get down the road
toward accepting and being a part of the real world, and
not shutting it out and away from us, the sooner will these
difficulties vanish from the scene.” Similarly, in his dissent
in City of Richmond v. J. A. Croson Co., 488 U. S. 469 (1989),
the Justice chided the Court for ignoring the historical con-
text in which the city’s affirmative action plan had been
developed:

“I never thought that I would live to see the day when
the city of Richmond, Virginia, the cradle of the Old Con-
federacy, sought on its own, within a narrow confine, to
lessen the stark impact of persistent discrimination.
But Richmond, to its great credit, acted. Yet this
Court, the supposed bastion of equality, strikes down
Richmond’s efforts as though discrimination had never
existed or was not demonstrated in this particular
litigation. . . . History is irrefutable . . . So the Court
today regresses. I am confident, however, that, given
time, it one day again will do its best to fulfill the great
promises of the Constitution’s Preamble and of the guar-
antees embodied in the Bill of Rights—a fulfillment that
would make this Nation very special.” 488 U.S., at
561-562 (1989) (Blackmun, J., dissenting).
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This understanding of the Constitution as a living document
was also powerfully expressed in the Justice’s dissent in Las-
siter v. Department of Social Services, 452 U. S. 18, 58-59
(1981), where the Justice argued that the Due Process Clause
required the State to provide counsel to indigent parents be-
fore terminating their parental rights:

b2

“Ours, supposedly, is “a maturing society,” Trop wv.
Dulles, 356 U. S. 86, 101 (1958) (plurality opinion), and
our notion of due process is, “perhaps, the least frozen
concept of our law.” Griffin v. Illinots, 351 U. S. 12, 20
(1956) (opinion concurring in judgment). If the Court
in Boddie v. Connecticut, 401 U. S. 371 (1971), was able
to perceive as constitutionally necessary the access to
judicial resources required to dissolve a marriage at the
behest of private parties, surely it should perceive as
similarly necessary the requested access to legal re-
sources when the State itself seeks to dissolve the inti-
mate and personal family bonds between parent and
child. It will not open the “floodgates” that, I suspect,
the Court fears. On the contrary, we cannot constitu-
tionally afford the closure that the result in this sad case
imposes upon us all.”

The Justice had a special wisdom and sensitivity about the
relationship among history, race, and gender. He knew
when the law ought to take account of race or gender: con-
sider his often-quoted statement in Bakke, that “[iln order
to get beyond racism, we must first take account of race.
There is no other way. And in order to treat some persons
equally, we must treat them differently. We cannot—we
dare not—Ilet the Equal Protection Clause perpetuate racial
supremacy,” 438 U. S., at 407 (separate opinion of Blackmun,
J.). But he also knew when the continued use of race or
gender would serve only “to ratify and perpetuate invidious,
archaic, and overbroad stereotypes about the relative abili-
ties of men and women.” J. E. B. v. Alabama, 511 U. S. 127,
131 (1994).
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In a related vein, it was the Justice’s exposure to the actual
operation of the capital punishment system that prompted
his conclusion, expressed in his dissent in Callins v. Collins,
510 U. S. 1141 (1994), that “[e]xperience has taught us that
the constitutional goal of eliminating arbitrariness and dis-
crimination from the administration of death . . . can never
be achieved without compromising an equally essential com-
ponent of fundamental fairness—individualized sentencing.”
Id., at 1144:

“From this day forward, I no longer shall tinker with
the machinery of death. For more than 20 years I have
endeavored—indeed, I have struggled—along with a
majority of this Court, to develop procedural and sub-
stantive rules that would lend more than the mere ap-
pearance of fairness to the death penalty endeavor.
Rather than continue to coddle the Court’s delusion that
the desired level of fairness has been achieved and the
need for regulation eviscerated, I feel morally and intel-
lectually obligated simply to concede that the death pen-
alty experiment has failed. It is virtually self-evident
to me now that no combination of procedural rules or
substantive regulations ever can save the death penalty
from its inherent constitutional deficiencies. The basic
question—does the system accurately and consistently
determine which defendants “deserve” to die?—cannot
be answered in the affirmative. . . . The problem is that
the inevitability of factual, legal, and moral error gives
us a system that we know must wrongly kill some de-
fendants, a system that fails to deliver the fair, consist-
ent, and reliable sentences of death required by the Con-
stitution.” Id., at 1145-1146.

On a more abstract level, the Justice’s commitment to
learning about and facing the facts was expressed by his
widely praised and influential opinion for the Court in Dau-
bert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993). In Daubert, the Justice addressed one of the central
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issues in contemporary litigation: the standard of admissibil-
ity for expert testimony. Federal Rule of Evidence 702
provides that “[i]f scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evi-
dence or to determine a fact in issue, a witness qualified as
an expert . .. may testify thereto ....” The Justice inter-
preted this rule to require that the content of the expert’s
testimony be “scientific” in the sense that it be “ground[ed]
in the methods and procedures of science,” 509 U. S., at 590,
and that it concern “knowledge,” not merely “subjective be-
lief or unsupported speculation,” ibid. The Justice under-
stood that science is a method or a procedure rather than
simply a body of facts. Daubert’s discussion of the factors
that make knowledge “scientific”’—falsifiability, peer review,
error rates, and general acceptance within the relevant sci-
entific community, id., at 592-594—reflected the Justice’s
longstanding comfort with and receptivity to scientific and
social scientific ways of understanding complex events.
Other examples of his approach include Barefoot v. Estelle,
463 U. S. 880, 920-929 (1983) (Blackmun, J., dissenting) (dis-
cussing the validity of predictions regarding future danger-
ousness); Ballew v. Georgia, 435 U. S. 223, 230-239 (1978)
(opinion of Blackmun, J.) (discussing studies of jury size); and
Castaneda v. Partida, 430 U. S. 482, 496-497, and n. 17 (1977)
(discussing models of statistical probability and standard
deviations).

No account of the Justice’s time on the Supreme Court
would be complete without a discussion of his tax opinions.
Many observers, including the Justice himself, remarked on
the large number of tax cases he was assigned. The Justice
sometimes joked that these opinions were the result of his
being “in the doghouse with the Chief,” but in fact he re-
tained both an interest and an expertise in taxation through-
out his judicial tenure.

One recent study concluded that during his time on the
Court Justice Blackmun wrote majority opinions in thirty-
three federal tax cases and concurring or dissenting opinions
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in an additional twenty-six federal tax cases.”? The Justice
also wrote many significant opinions in cases involving state
taxation schemes, the Commerce Clause, and the Due Proc-
ess Clause.”® As Robert Green, one of the Justice’s former
clerks and a prominent tax scholar has noted, “[mJany of Jus-
tice Blackmun’s tax opinions are legendary among tax law-
yers and academics. It is no coincidence that law school
casebooks in federal income taxation typically include more
cases written by Justice Blackmun than by any other Su-
preme Court Justice.”* For example, the Justice wrote a
series of influential opinions on the Internal Revenue Code’s
treatment of capital expenditures and its connection to the
matching principle: Commissioner v. Lincoln Savings and
Loan Association, 403 U.S. 345 (1971); Commissioner V.
Idaho Power Co., 418 U. S. 1 (1974); Thor Power Tool Co. v.
Commissioner, 439 U. S. 522 (1979); INDOPCO, Inc. v. Com-
missioner, 503 U. S. 79 (1992); and Newark Morning Ledger
Co. v. United States, 507 U. S. 546 (1993).

His opinions reflected a pragmatic, yet economically so-
phisticated, approach to the issue and drew on a broad range
of sources: the text of the Code provisions involved and their
legislative history, the broader legislative purpose of the
Code, post-enactment developments, including the Internal
Revenue Service’s interpretations, and the practical effects
different decisions would have. They employed a perceptive
“tax logic,” which interpreted the Internal Revenue Code
in a sensible and coherent way. As with so many areas of
the Justice’s jurisprudence, his approach to tax law was
beautifully summarized in the eulogy delivered at his memo-
rial service by his former minister, the Reverend William
Holmes:

2Robert A. Green, Justice Blackmun’s Federal Tax Jurisprudence, 26
Hastings Const. L. Q. 109 (1998).

12See Dan T. Coenen, Justice Blackmun, Federalism and Separation of
Powers, 97 Dick. L. Rev. 541 (1993); Karen Nelson Moore, Justice Black-
mun’s Contributions on the Court: The Commercial Speech and State
Taxation Examples, 8 Hamline L. Rev. 29 (1985).

14 Green, supra, note 12, at 110.
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“Harry Blackmun excelled at math, and he knew the dif-
ference between mathematics and the law. What he
brought to both the law and Scripture was neither an
absolute subjectivism nor an absolute relativism, but
creative fidelity marked by humility, with a twinkle in
his eye.”

That twinkle in the Justice’s eye occasionally made its way
into the pages of the United States Reports. For example,
in his opinion for the Court in Flood v. Kuhn, 407 U. S. 258,
260-264 (1972), the Justice took his readers for a tour
through his beloved game of baseball, complete with a list of
notable players—he apparently forgot to include Mel Ott, for
which his clerks repeatedly teased him. But the twinkle
was especially familiar to the many people whose lives he
touched personally: his colleagues on the Eighth Circuit,
whom he delighted with his annual appearance at the Circuit
Conference; his law clerks, who became members of his fam-
ily and whose professional lives were changed forever by
their year with the Justice; the police officers, staff in the
clerk’s office, and other Court personnel, whom he treated
with an affection and respect they returned twofold; his sec-
retaries and messengers, who became close professional and
personal companions; and, most of all, his family—his wife
Dottie, his daughters Nancy, Sally, and Susie, and his
grandchildren.

Justice Blackmun had a deep and abiding passion for
American history. Above his desk, he kept a copy of a state-
ment by his hero, Abraham Lincoln:

“If T were to try to read, much less answer, all the at-
tacks made on me, this shop might as well be closed for
any other business. I do the very best I know how—
the very best I can; and I mean to keep doing so until
the end. If the end brings me out all right, what is said
against me won’t amount to anything. If the end brings
me out wrong, ten angels swearing I was right would
make no difference.”
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Through his commitment to a living Constitution and to care-
ful interpretation of the law, Justice Blackmun gave voice to
what Lincoln called, in his First Inaugural Address, “the bet-
ter angels of our nature.” We will miss him.

Wherefore, it is accordingly

RESOLVED that we, the Bar of the Supreme Court of the
United States, express our admiration and respect for Jus-
tice Harry A. Blackmun, our sadness at his death, and our
condolences to his family; and it is further

RESOLVED that the Solicitor General be asked to pre-
sent these Resolutions to the Court and that the Attorney
General be asked to move that they be inscribed on the
Court’s permanent records.

THE CHIEF JUSTICE said:
I recognize the Attorney General of the United States.

Attorney General Reno addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

The Bar of the Court met today to honor the memory of
Harry A. Blackmun, Associate Justice of the Supreme Court
from 1970 to 1994. Justice Blackmun was best known for
his opinion for the Court in Roe v. Wade. Throughout his
tenure, Justice Blackmun continued to write frequently, both
for the Court and in dissent, reaffirming his belief in the
correctness and the importance of the Roe decision. As the
Solicitor General’s description of the Bar Resolution reminds
us, Justice Blackmun also made significant contributions to
the law in a variety of other areas, in fields as diverse as
Indian law and tax law.

Justice Blackmun’s tenure on the Court reflected his
strong, midwestern work ethiec. It can be traced to the val-
ues he developed during his childhood in Minnesota. In-
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deed, that work ethic characterized his entire academic and
professional career.

During his early years of law practice, Justice Blackmun
met and married his beloved wife, Dottie, with whom he
spent the remainder of his life. They had three daughters,
Nancy, Sally, and Susie, whose success in school, careers, and
families no doubt served as early support for the Justice’s
commitment to equality of opportunity for women. That
commitment was reflected in many of his opinions for this
Court involving, for example, sex discrimination in employ-
ment, state law limitations on child support recipients, jury
selection, eligibility for AFDC benefits and, of course, the
regulation of abortion at issue in Roe v. Wade.

The Roe v. Wade decision also reflected Justice Blackmun’s
belief that the Constitution protects a range of intimate and
personal choices from intrusion by the state. That belief
was at the core of his dissenting opinion in Bowers v. Hard-
wick, in which the Justice argued that the Constitution af-
fords protection of a right to engage in consensual homo-
sexual activity. Justice Blackmun’s jurisprudence often
reflected a distrust of abstractions and absolutes. That judi-
cial attitude took various forms. Perhaps most importantly,
it was manifested in his careful attention to the facts and the
records of individual cases and in a conviction that the Su-
preme Court was obligated to resolve fairly the claims of
particular litigants rather than simply announce broad legal
principles to guide future adjudication.

Justice Blackmun’s pragmatic approach underlay this con-
curring opinion in Regents of the University of California
v. Bakke, in which as the Solicitor General has noted, the
Justice expressed his commitment to the ultimate goal of a
race-blind society. He concluded that the achievement of
that goal required the temporary use of race-conscious meas-
ures. His statement, quoted by the Solicitor General, ‘in
order to get beyond racism, we must first take account of
race,’” is reflective of his view that the just solution of consti-
tutional problems may depend less upon abstract theorizing
than on a dispassionate assessment of the world as it is, and
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emphasizing that the Court must take account of facts on the
ground. Justice Blackmun stressed in particular the need
to appreciate the circumstances of persons who often seem
invisible to judges and lawyers.

From the outset, Justice Blackmun spoke for the Court in
giving meaning to the guarantee of equal protection in cases
involving aliens and the mentally ill. He also discussed the
gratuitous suffering sometimes visited upon prison inmates
and cautioned that society as a whole bears responsibility for
their humane treatment.

At the same time, however, Justice Blackmun’s real world
approach led him to recognize the deference due prison offi-
cials in implementing legitimate prison interests to insure
prison security and order. Justice Blackmun’s Fourth
Amendment jurisprudence similarly recognized that intru-
sions on personal privacy that are not unduly onerous are
a necessary cost of living in a safe and orderly society. In
a related vein, it was the Justice’s exposure for more than
20 years to the actual operation of the capital punishment
system that prompted him to conclude, as expressed in his
dissent in Callins v. Collins, that the constitutional goal of
eliminating arbitrariness and discrimination from the admin-
istration of death can never be achieved without compromis-
ing an equally essential component of fundamental fairness,
individualized sentencing.

Most people strongly disagree with his conclusion, but no
one who watched Justice Blackmun move from dissent in
Furman v. Georgia to dissent in Callins can doubt the sin-
cerity or effort this dedicated jurist made to reconcile his
own views about the death penalty with his responsibilities
as a judge.

Many of Justice Blackmun’s notable opinions for the Court
in areas as diverse as federal and state taxation, expert evi-
dence, separation of powers, due process, and the Commerce
Clause are discussed in the Resolution. One area in which
the Justice’s opinions has had a particularly lasting impact is
the sphere of commercial speech. Justice Blackmun wrote
the opinions for the Court in Bigelow v. Virginia, Virginia
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State Board of Pharmacy v. Virginia State Consumers
Council, and Bates v. State Bar of Arizona. These deci-
sions marked this Court’s first recognition that speech pro-
posing a commercial transaction is entitled to First Amend-
ment protection and they have provided the foundation for
the Court’s commercial speech jurisprudence.

Characteristically, Justice Blackmun did not ground his
analysis in abstract theory or in an absolutist conception of
the First Amendment. Rather, his opinions for the Court
emphasized the substantial practical interest of ordinary citi-
zens in making informed choices concerning possible uses of
their money.

Justice Blackmun was a human being of deep and great
kindness and compassion, who remained always aware of the
profound impact of the law upon the community and the con-
sequent responsibilities of judges to the litigants who appear
before them and to the community at large. In his perform-
ance of those responsibilities, he epitomized the highest ide-
als of public service.

MR. CHIEF JUSTICE, on behalf of the lawyers of this Na-
tion, and in particular, of the Bar of this Court, I respectfully
request that the Resolutions presented to you in honor and
in celebration of the memory of Justice Harry A. Blackmun
be accepted by the Court and that they, together with the
chronicle of these proceedings, be ordered kept for all time
in the records of this Court.

THE CHIEF JUSTICE said:

Thank you, Attorney General Reno and Solicitor General
Waxman, for your presentations today in memory of our late
colleague and friend, Justice Harry A. Blackmun. We also
extend to Chairman Pamela S. Karlan and the members of
the Committee on Resolutions, Chairman David W. Odgen,
and members of the Arrangements Committee, and Harold
H. Koh, Chairman of today’s meeting of the Bar our apprecia-
tion for these appropriate Resolutions.
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Your motion that these Resolutions be made a part of the
permanent records of the Court is granted.

Harry Blackmun’s service on this Court and his contribu-
tion to American law will long be remembered. He was
born in Illinois in 1908 and grew up in St. Paul, Minnesota.
He was known when he first came here along with Chief
Justice Burger as the Minnesota twins, but Bill Douglas al-
ways said they had the wrong people as the Minnesota twins,
because he was born in Minnesota so that he and Chief Jus-
tice Burger should have been the Minnesota twins.

Harry Blackmun received a scholarship to Harvard Uni-
versity where he majored in mathematics and graduated
summa cum laude. He began his legal career serving as a
clerk to Judge John Sanborn on the Court of Appeals for
the Eighth Circuit. He practiced law for 16 years with the
Dorsey firm in Minneapolis, and then he went to the Mayo
Clinic, became the first resident counsel there, where he com-
bined his love for both law and medicine.

In 1959, President Eisenhower nominated him to serve on
the Court of Appeals for the Eighth Circuit filling, appro-
priate enough, the vacant seat of Judge Sanborn, for whom
he had clerked 26 years earlier. After serving nine years
on the Eighth Circuit, he was appointed by President Nixon
to a seat on the Supreme Court in 1970. He was the 98th
Justice to serve on the Court and served for nearly a quarter
of a century. He was a worthy successor, as pointed out by
the Solicitor General, to the predecessors in the seat which
he occupied, Joseph Story, Oliver Wendell Holmes, Benjamin
Cardozo, and Felix Frankfurter.

During his years on the bench, Justice Blackmun spoke for
the Court in more than 250 opinions. The publicity which
attended the Roe v. Wade opinion, overshadowed some of
the other important decisions which he authored. These
included Mistretta v. United States, in which the sentenc-
ing guidelines were held to be constitutional, Daubert v.
Merrell Dow Pharmaceuticals, which you mentioned, Solici-
tor General, concerned the admissibility of scientific evidence
in federal courts, and Virginia State Board of Pharmacy v.
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Virginia Citizens Consumer Council—you mentioned that,
Attorney General Reno—which was a very seminal opinion
dealing with commercial speech. And in Complete Auto
Transit v. Brady, he enunciated for the Court the modern
rule that the Commerce Clause of the Constitution doesn’t
prevent interstate commerce from being required to bear its
fair share of state taxation.

His legacy also includes Flood v. Kuhn which both held
fast to baseball’s antitrust exemption and demonstrated Jus-
tice Blackmun’s knowledge of the game and all its accompa-
nying lore.

Moving to Washington from Minnesota in 1970 in no way
diminished his enthusiasm for the Minnesota Twins or the
Minnesota Vikings, even when they were playing the Wash-
ington Redskins.

Justice Blackmun was cautious and methodical in his judi-
cial work. He was the statistician for the conference, telling
us at the close of each meeting how many cases we had
granted certiorari on in the present Term compared to the
number we had granted in the preceding Term. He also
brought a practical eye to the Court, as his many opinions
interpreting the Fourth Amendment illustrate, and in
Wyman v. James, which is one of his first opinions, in fact,
it was his first majority opinion on the Court, he rejected a
challenge on behalf of the Court of a Fourth Amendment
challenge to a New York law conditioning welfare benefits
on in-home visits by caseworkers. Non-adversarial visits,
he wrote, were minimally intrusive and were designed to
benefit dependent children. In 1987, he authored the opin-
ion for the Court of New York v. Burger, in which a Fourth
Amendment challenge to New York’s law authorizing war-
rantless inspections of junkyards was rejected. And in Cal-
ifornia v. Acevedo, Justice Blackmun wrote for the Court
that police may search a bag found in an automobile without
a warrant.

Justice Blackmun’s opinions convey only a part of his leg-
acy. He will also be remembered for the personal qualities
he brought to the Court during his 24 years of service. He
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was a pensive and a compassionate man. He will be remem-
bered for this integrity, his high sense of justice, and his
exemplification of decency, modesty, and civility.

His friends here and on the Court and throughout the judi-
ciary and indeed, throughout the country, will continue to
miss him.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1999

BRANCATO ». GUNN ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 98-9913. Decided October 12, 1999

Held: Abusive filer of frivolous petitions is denied leave to proceed in
forma pauperis under this Court’s Rule 39.8 and barred from filing
further certiorari petitions in noncriminal matters unless he first pays
the docketing fee required by Rule 38 and submits his petitions in com-
pliance with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Brancato seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
as frivolous pursuant to Rule 39.8. Brancato is allowed until
November 2, 1999, within which to pay the docketing fees
required by Rule 38 and to submit his petition in compliance
with this Court’s Rule 33.1. We also direct the Clerk not to
accept any further petitions for certiorari from Brancato in
noncriminal matters unless he first pays the docketing fee
required by Rule 38 and submits his petitions in compliance
with Rule 33.1.

Brancato has abused this Court’s certiorari process. On

June 7, 1999, we invoked Rule 39.8 to deny Brancato in
1
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forma pauperis status with respect to a petition for certio-
rari. See Brancato v. Connecticut Gen. Life Ins. Co., 526
U. S. 1157. Prior to the Rule 39.8 denial, Brancato had filed
six petitions for certiorari, all of which were both frivolous
and had been denied without recorded dissent. The instant
petition for certiorari thus brings Brancato’s total number of
frivolous filings to eight.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Brancato’s abuse
of the writ of certiorari has been in noncriminal cases, and
we limit our sanction accordingly. The order therefore will
not prevent Brancato from petitioning to challenge criminal
sanctions which might be imposed on him. The order will,
however, allow this Court to devote its limited resources to
the claims of petitioners who have not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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ANTONELLI ». CARIDINE ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 98-9933. Decided October 12, 1999*

Held: Abusive filer of frivolous petitions is denied leave to proceed in
Jorma pauperis under this Court’s Rule 39.8 and barred from filing fur-
ther petitions in noncriminal matters unless he first pays the docketing
fee required by Rule 38 and submits his petitions in compliance with
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 506
U.S. 1.

Motions denied.

PER CURIAM.

Pro se petitioner Antonelli seeks leave to proceed in
forma pauperis under Rule 39 of this Court. We deny these
requests as frivolous pursuant to Rule 39.8. Antonelli is al-
lowed until November 2, 1999, within which to pay the dock-
eting fees required by Rule 38 and to submit his petitions in
compliance with this Court’s Rule 33.1. We also direct the
Clerk not to accept any further petitions for certiorari or
petitions for extraordinary writs from Antonelli in noncrimi-
nal matters unless he first pays the docketing fee required
by Rule 38 and submits his petitions in compliance with
Rule 33.1.

Antonelli has abused this Court’s certiorari and extraordi-
nary writ processes. On June 21, 1993, and November 29,
1993, we invoked Rule 39.8 to deny Antonelli in forma pau-
peris status with respect to two petitions for certiorari.
See Antonelli v. Illinois, 509 U. S. 902, Antonelli v. O’Mal-
ley, 510 U. S. 988. Prior to the two Rule 39.8 denials, Anto-
nelli had filed 34 petitions for certiorari and 2 petitions for
extraordinary writs, all of which were both frivolous and had
been denied without recorded dissent. Since the two Rule

*Together with No. 99-5445, Antonelli v. United States, also on motion
for leave to proceed in forma pauperis.
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39.8 denials, Antonelli has filed 17 petitions for certiorari, all
of which were also frivolous and denied without recorded
dissent. The instant 2 petitions for certiorari thus bring
Antonelli’s total number of frivolous filings to 57.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Antonelli’s abuse
of the writ of certiorari and of the extraordinary writs has
been in noncriminal cases, and we limit our sanction accord-
ingly. The order therefore will not prevent Antonelli from
petitioning to challenge criminal sanctions which might be
imposed on him. The order will, however, allow this Court
to devote its limited resources to the claims of petitioners
who have not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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JUDD ». UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 99-5260. Decided October 12, 1999

Held: Abusive filer of frivolous petitions is denied leave to proceed in
forma pauperis under this Court’s Rule 39.8 and barred from filing fur-
ther petitions in noncriminal matters unless he first pays the docketing
fee required by Rule 38 and submits his petitions in compliance with
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 506
U.S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Judd seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
as frivolous pursuant to Rule 39.8. Judd is allowed until
November 2, 1999, within which to pay the docketing fees
required by Rule 38 and to submit his petition in compliance
with this Court’s Rule 33.1. We also direct the Clerk not to
accept any further petitions for certiorari or petitions for
extraordinary writs from Judd in noncriminal matters unless
he first pays the docketing fee required by Rule 38 and sub-
mits his petitions in compliance with Rule 33.1.

Judd has abused this Court’s certiorari and extraordinary
writ processes. On May 30, 1995, we invoked Rule 39.8 to
deny Judd i forma pauperis status with respect to a peti-
tion for an extraordinary writ. See In re Judd, 515 U.S.
1101. Prior to this Rule 39.8 denial, Judd had filed six peti-
tions for certiorari, all of which were both frivolous and had
been denied without recorded dissent. Since the Rule 39.8
denial, Judd has filed four petitions for certiorari, all of which
were also frivolous and denied without recorded dissent.
The instant petition for certiorari thus brings Judd’s total
number of frivolous filings to 12.
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We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U.S. 1 (1992) (per curiam). Judd’s abuse of
the writ of certiorari and of the extraordinary writs has been
in noncriminal cases, and we limit our sanction accordingly.
The order therefore will not prevent Judd from petitioning
to challenge criminal sanctions which might be imposed on
him. The order will, however, allow this Court to devote
its limited resources to the claims of petitioners who have
not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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DEMPSEY v». MARTIN, DISTRICT ATTORNEY FOR
SUFFOLK COUNTY

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 99-5283. Decided October 12, 1999

Held: Abusive filer of frivolous petitions is denied leave to proceed in
forma pauperis under this Court’s Rule 39.8 and barred from filing fur-
ther petitions in noncriminal matters unless he first pays the docketing
fee required by Rule 38 and submits his petitions in compliance with
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 506
U.S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Dempsey seeks leave to proceed in
forma pauperis under Rule 39 of this Court. We deny this
request as frivolous pursuant to Rule 39.8. Dempsey is al-
lowed until November 2, 1999, within which to pay the dock-
eting fees required by Rule 38 and to submit his petition in
compliance with this Court’s Rule 33.1. We also direct the
Clerk not to accept any further petitions for certiorari or
petitions for extraordinary writs from Dempsey in noncrimi-
nal matters unless he first pays the docketing fee required
by Rule 38 and submits his petitions in compliance with
Rule 33.1.

Dempsey has abused this Court’s certiorari and extraordi-
nary writ processes. On October 5, 1992, we invoked Rule
39.8 to deny Dempsey in forma pauperis status with respect
to a petition for certiorari. See Dempsey v. Sears, Roe-
buck & Co., 506 U. S. 810. At that time, Dempsey had filed
11 petitions for certiorari and 1 petition for an extraordinary
writ, all of which were both frivolous and had been denied
without recorded dissent. Since that time, Dempsey has
filed five petitions for certiorari, all of which were also frivo-
lous and denied without recorded dissent. The instant peti-
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tion for certiorari thus brings Dempsey’s total number of
frivolous filings to 19.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Dempsey’s abuse
of the writ of certiorari and of the extraordinary writs has
been in noncriminal cases, and we limit our sanction accord-
ingly. The order therefore will not prevent Dempsey from
petitioning to challenge criminal sanctions which might be
imposed on him. The order will, however, allow this Court
to devote its limited resources to the claims of petitioners
who have not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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PRUNTY ». BROOKS ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 99-5316. Decided October 12, 1999

Held: Abusive filer of frivolous petitions is denied leave to proceed in
forma pauperis under this Court’s Rule 39.8 and barred from filing
further certiorari petitions in noncriminal matters unless he first pays
the docketing fee required by Rule 38 and submits his petitions in com-
pliance with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Prunty seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
as frivolous pursuant to Rule 39.8. Prunty is allowed until
November 2, 1999, within which to pay the docketing fees
required by Rule 38 and to submit his petition in compliance
with this Court’s Rule 33.1. We also direct the Clerk not to
accept any further petitions for certiorari from Prunty in
noncriminal matters unless he first pays the docketing fee
required by Rule 38 and submits his petitions in compliance
with Rule 33.1.

Prunty has abused this Court’s certiorari process. On
April 19, 1999, we invoked Rule 39.8 to deny Prunty in
forma pauperis status with respect to a petition for certio-
rari. See Prumty v. Holschuh, 526 U.S. 1063. At that
time, Prunty had filed eight petitions for certiorari, all of
which were both frivolous and had been denied without re-
corded dissent. The instant petition for certiorari thus
brings Prunty’s total number of frivolous filings to 10.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Prunty’s abuse of
the writ of certiorari has been in noncriminal cases, and we
limit our sanction accordingly. The order therefore will not
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prevent Prunty from petitioning to challenge criminal sanc-
tions which might be imposed on him. The order will, how-
ever, allow this Court to devote its limited resources to the
claims of petitioners who have not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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FLIPPO ». WEST VIRGINIA

ON PETITION FOR WRIT OF CERTIORARI TO THE CIRCUIT
COURT OF WEST VIRGINIA, FAYETTE COUNTY™

No. 98-8770. Decided October 18, 1999

After petitioner was indicted for murdering his wife, he moved to sup-
press evidence that the police discovered in a closed briefcase during a
warrantless search of the secured crime scene, a cabin where the couple
was vacationing. A West Virginia trial court denied his motion on the
ground that the police were entitled to search any crime scene and the
objects found there. The State Supreme Court of Appeals denied dis-
cretionary review.

Held: The trial court’s position squarely conflicts with this Court’s hold-
ing in Mincey v. Arizona, 437 U. S. 385, that there is no “murder scene
exception” to the Fourth Amendment’s Warrant Clause. While the po-
lice may make warrantless entries onto premises if they reasonably be-
lieve a person needs immediate aid and may make prompt warrantless
searches of a homicide scene for possible other victims or a Kkiller, a
search is not constitutionally permissible simply because a homicide has
recently occurred on the premises. Id., at 395. On remand, if properly
raised, matters such as the State’s contention that the search was con-
sensual, the applicability of any other exception to the warrant rule, or
the harmlessness vel non of any error in receiving this evidence may
be resolved.

Certiorari granted; reversed and remanded.

PER CURIAM.

Petitioner’s motion to suppress evidence seized in a
warrantless search of a “homicide crime scene” was denied
on the ground that the police were entitled to make a
thorough search of any crime scene and the objects found

*Petitioner sought a writ directed to the West Virginia Supreme Court
of Appeals. That court, however, merely declined to exercise discretion-
ary review. The last state court to rule on the merits of this case was
the Circuit Court of West Virginia, Fayette County, to which the writ is
therefore addressed.
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there. Because the rule applied directly conflicts with Min-
cey v. Arizona, 437 U. S. 385 (1978), we reverse.

One night in 1996, petitioner and his wife were vacationing
at a cabin in a state park. After petitioner called 911 to
report that they had been attacked, the police arrived to find
petitioner waiting outside the cabin, with injuries to his head
and legs. After questioning him, an officer entered the
building and found the body of petitioner’s wife, with fatal
head wounds. The officers closed off the area, took peti-
tioner to the hospital, and searched the exterior and environs
of the cabin for footprints or signs of forced entry. When a
police photographer arrived at about 5:30 a.m., the officers
reentered the building and proceeded to “process the crime
scene.” Brief in Opposition 5. For over 16 hours, they took
photographs, collected evidence, and searched through the
contents of the cabin. According to the trial court, “[a]t the
crime scene, the investigating officers found on a table in
Cabin 13, among other things, a briefcase, which they, in the
ordinary course of investigating a homicide, opened, wherein
they found and seized various photographs and negatives.”
Indictment No. 96-F-119 (Cir. Ct. Fayette County, W. Va.,
May 28, 1997), App. A to Pet. for Cert., p. 2.

Petitioner was indicted for the murder of his wife and
moved to suppress the photographs and negatives discovered
in an envelope in the closed briefcase during the search.!
He argued that the police had obtained no warrant, and that
no exception to the warrant requirement justified the search
and seizure.

1The photographs included several taken of a man who appears to be
taking off his jeans. He was later identified as Joel Boggess, a friend
of petitioner and a member of the congregation of which petitioner was
the minister. At trial, the prosecution introduced the photographs as evi-
dence of petitioner’s relationship with Mr. Boggess and argued that the
victim’s displeasure with this relationship was one of the reasons that
petitioner may have been motivated to kill her.
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In briefs to the trial court, petitioner contended that
Mincey v. Arizona, supra, rejects a “crime scene excep-
tion” to the warrant requirement of the Fourth Amendment.
The State also cited Mincey, it argued that the police may
conduct an immediate investigation of a crime scene to pre-
serve evidence from intentional or accidental destruction,
id., at 394, and characterized the police activity in this case
as “crime scene search and inventory,” Brief in Opposi-
tion 12. The State also relied on the “plain view” excep-
tion, Mincey, supra, at 393 (citing Michigan v. Tyler, 436
U.S. 499, 509-510 (1978)), noting only, however, that the
briefcase was unlocked.

In denying the motion, the trial court said nothing about
inventory or plain view, but instead approved the search as
one of a “homicide crime scene”:

“The Court also concludes that investigating officers,
having secured, for investigative purposes, the homicide
crime scene, were clearly within the law to conduct a
thorough investigation and examination of anything and
everything found within the crime scene area. The ex-
amination of [the] briefcase found on the table near the
body of a homicide victim in this case is clearly some-
thing an investigating officer could lawfully examine.”
App. A to Pet. for Cert., at 3.

After hearing an oral presentation of petitioner’s petition for
appeal of this ruling, and with the full record before it, the
Supreme Court of Appeals of West Virginia denied discre-
tionary review. No. 982196 (Jan. 13, 1999), App. B to Pet.
for Cert.

A warrantless search by the police is invalid unless it falls
within one of the narrow and well-delineated exceptions to
the warrant requirement, Katz v. United States, 389 U. S.
347, 357 (1967), none of which the trial court invoked
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here? It simply found that after the homicide crime scene
was secured for investigation, a search of “anything and
everything found within the crime scene area” was “within
the law.” App. A to Pet. for Cert., at 3.

This position squarely conflicts with Mincey v. Arizona,
supra, where we rejected the contention that there is a
“murder scene exception” to the Warrant Clause of the
Fourth Amendment. We noted that police may make war-
rantless entries onto premises if they reasonably believe a
person is in need of immediate aid and may make prompt
warrantless searches of a homicide scene for possible other
victims or a killer on the premises, id., at 392, but we re-
jected any general “murder scene exception” as “inconsist-
ent with the Fourth and Fourteenth Amendments— . . . the
warrantless search of Mincey’s apartment was not consti-
tutionally permissible simply because a homicide had re-
cently occurred there.” Id., at 395; see also Thompson v.
Louisiana, 469 U.S. 17, 21 (1984) (per curiam). Mincey
controls here.

Although the trial court made no attempt to distinguish
Mincey, the State contends that the trial court’s ruling is
supportable on the theory that petitioner’s direction of the
police to the scene of the attack implied consent to search as

2The State suggests that the trial court’s finding that the search was
“within the law” could be read as premised on the theories of plain
view, exigent circumstances, and inventory that the State advanced below.
No trace of this reasoning appears in the trial court’s opinion, which in-
stead appears to undermine the State’s interpretation. It seems implau-
sible that the court found that there was a risk of intentional or accidental
destruction of evidence at a “secured” crime scene or that the authorities
were performing a mere inventory search when the premises had been
secured for “investigative purposes” and the officers opened the briefcase
“in the ordinary course of investigating a homicide.” Nor does the court’s
validation of “investiga[ting] and examin[ing] . . . anything and everything
found within the crime scene area,” including photographs inside a closed
briefcase, apparently rest on the plain-view exception. App. A to Pet. for
Cert., at 2, 3.
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they did. As in Thompson v. Louisiana, supra, at 23, how-
ever, we express no opinion on whether the search here
might be justified as consensual, as “the issue of consent is
ordinarily a factual issue unsuitable for our consideration in
the first instance.” Nor, of course, do we take any position
on the applicability of any other exception to the warrant
rule, or the harmlessness vel non of any error in receiving
this evidence. Any such matters, properly raised, may be
resolved on remand. 469 U. S., at 21; see also United States
v. Matlock, 415 U. S. 164 (1974).

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted, the judgment
of the Circuit Court of West Virginia, Fayette County, is re-
versed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.
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IN RE BAUER

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 99-5440. Decided October 18, 1999

Held: Abusive filer of frivolous petitions is denied leave to proceed in
forma pauperis under this Court’s Rule 39.8 and barred from filing fur-
ther petitions in noncriminal matters unless he first pays the docketing
fee required by Rule 38 and submits his petitions in compliance with
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 506
U.S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Bauer seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
as frivolous pursuant to Rule 39.8. Bauer is allowed until
November 8, 1999, within which to pay the docketing fees
required by Rule 38 and to submit his petition in compliance
with this Court’s Rule 33.1. We also direct the Clerk not to
accept any further petitions for certiorari or petitions for
extraordinary writs from Bauer in noncriminal matters un-
less he first pays the docketing fee required by Rule 38 and
submits his petitions in compliance with Rule 33.1.

Bauer has repeatedly abused this Court’s certiorari and
extraordinary writ processes. On October 4, 1993, we in-
voked Rule 39.8 to deny Bauer in forma pauperis status
with respect to a petition for an extraordinary writ. See
In re Bauer, 510 U.S. 807. Prior to the Rule 39.8 denial,
Bauer had filed three petitions for certiorari and five peti-
tions for extraordinary writs, all of which were both frivo-
lous and had been denied without recorded dissent. Since
the Rule 39.8 denial, Bauer has filed two petitions for certio-
rari, both of which were also frivolous and denied without
recorded dissent. The instant petition for mandamus thus
brings Bauer’s total number of frivolous filings to 12.



Cite as: 528 U. S. 16 (1999) 17

STEVENS, J., dissenting

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Bauer’s abuse of
the writ of certiorari and of the extraordinary writs has been
in noncriminal cases, and we limit our sanction accordingly.
The order therefore will not prevent Bauer from petitioning
to challenge criminal sanctions which might be imposed on
him. The order will, however, allow this Court to devote
its limited resources to the claims of petitioners who have
not abused our processes.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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TEXAS ET AL. v. LESAGE ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 98-1111. Decided November 29, 1999

Respondent Lesage, an African immigrant of Caucasian descent, was de-
nied admission to a Ph.D. program at the University of Texas, which
considered applicants’ race during the review process. He filed suit
seeking money damages and injunctive relief, alleging that, by estab-
lishing and maintaining a race-conscious admissions process, the school
had violated the Fourteenth Amendment’s Equal Protection Clause and
42 U. S. C. §§1981, 1983, and 2000d. The District Court granted sum-
mary judgment for petitioners, who offered evidence that, even if the
school’s admissions process had been completely colorblind, Lesage
would not have been admitted. The Fifth Circuit reversed.

Held: The Fifth Circuit’s holding that summary judgment was inappro-
priate on Lesage’s § 1983 damages claim even if petitioners conclusively
established that he would have been rejected under a race-neutral pol-
icy is inconsistent with this Court’s well-established framework for ana-
lyzing such claims. Under Mt. Healthy City Bd. of Ed. v. Doyle, 429
U. S. 274, 287, when the government has considered an impermissible
criterion in making a decision adverse to the plaintiff, it can nonetheless
avoid liability by proving that it would have made the same decision
absent the forbidden consideration. It is immaterial that the Court’s
previous decisions on this point have typically involved alleged retalia-
tion for protected First Amendment activity rather than racial discrimi-
nation. Of course, a plaintiff challenging an ongoing race-conscious pro-
gram and seeking forward-looking relief need only show “the inability
to compete on an equal footing.” Northeastern Fla. Chapter, Associ-
ated Gen. Contractors of America v. Jacksonville, 508 U. S. 656, 666.
But where there is no allegation of an ongoing or imminent constitu-
tional violation to support such a claim, the government’s conclusive
demonstration that it would have made the same decision absent the
alleged discrimination precludes any liability finding. Whether Le-
sage’s claims under §§ 1981 and 2000d remain, and whether he has aban-
doned his claim for injunctive relief, are matters open on remand.

Certiorari granted; 158 F. 3d 213, reversed and remanded.
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PER CURIAM.

Respondent Frangois Daniel Lesage, an African immigrant
of Caucasian descent, applied for admission to the Ph.D.
program in counseling psychology at the University of Texas’
Department of Education for the 1996-1997 academic year.
In the year Lesage applied, the school received 223 ap-
plications for the program and offered admission to roughly
20 candidates. App. to Pet. for Cert. A-22. It is undis-
puted that the school considered the race of its applicants at
some stage during the review process. The school rejected
Lesage’s application and offered admission to at least one
minority candidate. Lesage filed suit seeking money dam-
ages and injunctive relief. He alleged that, by establishing
and maintaining a race-conscious admissions process, the
school had violated the Equal Protection Clause of the Four-
teenth Amendment and Rev. Stat. §1977, 42 U. S. C. §1981,
Rev. Stat. §1979, as amended, 42 U. S. C. §1983 (1994 ed.,
Supp. III), and 78 Stat. 252, 42 U. S. C. §2000d.

Petitioners sought summary judgment, offering evidence
that, even if the school’s admissions process had been com-
pletely colorblind, Lesage would not have been admitted.
At least 80 applicants had higher undergraduate grade point
averages (GPA’s) than Lesage, 152 applicants had higher
Graduate Record Examination (GRE) scores, and 73 appli-
cants had both higher GPA’s and higher GRE scores. App.
to Pet. for Cert. A-23. In an affidavit, Professor Ricardo
Ainslie, one of two members of the school’s admissions com-
mittee, stated that Lesage’s personal statement indicated
that he had “‘a rather superficial interest in the field with a
limited capacity to convey his interests and ideas,”” and that
his letters of recommendation were “weak.” Id., at A-24.
Ainslie stated that Lesage’s application was rejected early
in the review process, when the committee was winnowing
the full application pool to a list of 40. Ibid. The District
Court concluded that “any consideration of race had no effect
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on this particular individual’s rejection,” and that there was
“uncontested evidence that the students ultimately admitted
to the program hald] credentials that the committee con-
sidered superior to Plaintiff’s.” Id., at A-26 to A-27. It
therefore granted summary judgment for petitioners with
respect to all of Lesage’s claims for relief.

The Court of Appeals for the Fifth Circuit reversed. 158
F. 3d 213 (1998). The court did not review the District
Court’s conclusion that there was no genuine issue as to
whether the school would have rejected Lesage under a
colorblind admissions process. Instead, it held that such
a determination was “irrelevant to the pertinent issue on
summary judgment, namely, whether the state violated
Lesage’s constitutional rights by rejecting his application
in the course of operating a racially discriminatory admis-
sions program.” Id., at 222. An applicant who was re-
jected at a stage of the review process that was race con-
scious, the court reasoned, has “suffered an implied injury”—
the inability to compete on an equal footing. Ibid. Because
there remained a factual dispute as to whether the stage
of review during which Lesage’s application was eliminated
was in some way race conscious, the court held that sum-
mary judgment was inappropriate and remanded the case for
trial. Ibid.

Insofar as the Court of Appeals held that summary judg-
ment was inappropriate on Lesage’s §1983 action seek-
ing damages for the school’s rejection of his application for
the 1996-1997 academic year even if petitioners conclu-
sively established that Lesage would have been rejected
under a race-neutral policy, its decision is inconsistent with
this Court’s well-established framework for analyzing such
claims. Under Mt. Healthy City Bd. of Ed. v. Doyle, 429
U.S. 274 (1977), even if the government has considered an
impermissible criterion in making a decision adverse to
the plaintiff, it can nonetheless defeat liability by demon-
strating that it would have made the same decision ab-
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sent the forbidden consideration. See id., at 287. See also
Crawford-El v. Britton, 523 U.S. 574, 593 (1998); Board
of Comm’rs, Wabaunsee Cty. v. Umbehr, 518 U. S. 668, 675
(1996). Our previous decisions on this point have typically
involved alleged retaliation for protected First Amendment
activity rather than racial discrimination, but that distinction
is immaterial. The underlying principle is the same: The
government can avoid liability by proving that it would have
made the same decision without the impermissible motive.

Simply put, where a plaintiff challenges a discrete govern-
mental decision as being based on an impermissible criterion
and it is undisputed that the government would have made
the same decision regardless, there is no cognizable injury
warranting relief under § 1983.

Of course, a plaintiff who challenges an ongoing race-
conscious program and seeks forward-looking relief need
not affirmatively establish that he would receive the benefit
in question if race were not considered. The relevant injury
in such cases is “the inability to compete on an equal foot-
ing.” Northeastern Fla. Chapter, Associated Gen. Contrac-
tors of America v. Jacksonville, 508 U. S. 656, 666 (1993).
See also Adarand Constructors, Inc. v. Peria, 515 U. S. 200,
211 (1995). But where there is no allegation of an ongoing
or imminent constitutional violation to support a claim for
forward-looking relief, the government’s conclusive demon-
stration that it would have made the same decision absent
the alleged discrimination precludes any finding of liability.

Lesage’s second amended complaint sought injunctive re-
lief and alleged that petitioners “have established and are
maintaining, under color of the laws of the State of Texas,
an affirmative action admissions program at the College
of Education that classifies applicants on the basis of race
and ethnicity.” App. to Pet. for Cert. A-22 (emphasis
added). But in deciding that summary judgment was im-
proper, the Court of Appeals did not distinguish between
Lesage’s retrospective claim for damages and his forward-
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looking claim for injunctive relief based on continuing dis-
crimination. Further, in their petition for certiorari, peti-
tioners assert that “[tlhe case at bar differs from Ada-
rand because there is no allegation that the department of
counseling psychology continues to use race-based admis-
sions subsequent to the Fifth Circuit’'s Hopwood v. State
of Texas[, 78 F. 3d 932, cert. denied, 518 U. S. 1033 (1996),]
decision.” Pet. for Cert. 13. The brief in opposition does
not contest this statement. It therefore appears, although
we do not decide, that Lesage has abandoned any claim that
the school is presently administering a discriminatory admis-
sions process.

Insofar as the Court of Appeals held that petitioners were
not entitled to summary judgment on Lesage’s § 1983 claim
for damages relating to the rejection of his application for
the 1996-1997 academic year even if he would have been
denied admission under a race-neutral policy, its decision
contradicts our holding in Mt. Healthy. We therefore grant
the petition for writ of certiorari and reverse the judgment
of the Court of Appeals in this respect.

Lesage also asserted claims under 42 U.S.C. §§1981
and 2000d. Whether these claims remain, and whether
Lesage has abandoned his claim for injunctive relief on the
ground that petitioners are continuing to operate a discrimi-
natory admissions process, are matters open on remand.
The case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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FIORE ». WHITE, WARDEN, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 98-942. Argued October 12, 1999—Decided November 30, 1999

Petitioner Fiore and his codefendant Scarpone were convicted of “oper-
at[ing] a hazardous waste” facility without a “permit,” Pa. Stat. Ann.,
Tit. 35, §6018.401(a), because their operation deviated significantly from
the terms of the permit they possessed. Fiore appealed his conviction
to the Pennsylvania Superior Court, which affirmed; but Scarpone ap-
pealed his conviction to the Pennsylvania Commonwealth Court, which
reversed. The Pennsylvania Supreme Court denied further review of
Fiore’s case, and his conviction became final. However, it subsequently
affirmed the Commonwealth Court’s decision in Scarpone’s case, finding
that §6018.401(a) does not apply to those who possess a permit but devi-
ate radically from the permit’s terms. After the Pennsylvania courts
refused to reconsider Fiore’s identical conviction, he sought federal ha-
beas relief, arguing, inter alia, that the Federal Constitution required
that his conviction be set aside because his conduct was not criminal
under §6018.401(a). The District Court granted his petition, but the
Third Circuit reversed, primarily because it believed that state courts
have no obligation to apply their decisions retroactively.

Held: To help determine the proper state-law predicate for this Court’s
determination of the federal constitutional questions raised here, the
Court certifies to the Pennsylvania Supreme Court the question
whether the interpretation of §6018.401(a) set forth in Commonwealth
v. Scarpone, 535 Pa. 273, 279, 634 A. 2d 1109, 1112, states the correct
interpretation of Pennsylvania law at the date Fiore’s conviction became
final. Scarpone marked the first time that the Pennsylvania Supreme
Court had interpreted the statute. Because that authoritative inter-
pretation came only after Fiore’s conviction became final, this Court
must know whether the Scarpone construction stated the statute’s cor-
rect understanding at the time Fiore’s conviction became final, or
whether it changed the interpretation then applicable. Judgment and
further proceedings in this case are reserved pending receipt of the
Pennsylvania Supreme Court’s response. Pp. 28-30.

149 F. 3d 221, question certified.

BREYER, J., delivered the opinion for a unanimous Court.
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James Brandon Lieber argued the cause for petitioner.
With him on the briefs were M. Jean Clickner and Harold
Gondelman.

Robert A. Gract, Assistant Executive Deputy Attorney
General of Pennsylvania, argued the cause for respondents.
With him on the brief were D. Michael Fisher, Attorney
General, pro se, and Andrea F. McKenna, Senior Deputy At-
torney General.™*

JUSTICE BREYER delivered the opinion of the Court.

The Commonwealth of Pennsylvania convicted codefend-
ants William Fiore and David Scarpone of violating a pro-
vision of Pennsylvania law forbidding any person to “operate
a hazardous waste” facility without a “permit.” Pa. Stat.
Ann., Tit. 35, §6018.401(a) (Purdon 1993) (reprinted at Ap-
pendix A, infra). Each codefendant appealed to a different
intermediate state court, one of which affirmed Fiore’s con-
viction, the other of which reversed Scarpone’s. The Penn-
sylvania Supreme Court denied further review of Fiore’s
case, and his conviction became final. However, that court
agreed to review Scarpone’s case, and it subsequently held
that the statutory provision did not apply to those who, like
Scarpone and Fiore, possessed a permit but deviated radi-

*Saul M. Pilchen, Peter Goldberger, and Lisa Bondareff Kemler filed a
brief for the National Association of Criminal Defense Lawyers urging
reversal.

A brief of amici curiae urging affirmance was filed for the State of
Alabama et al. by Bill Pryor, Attorney General of Alabama, Michael
B. Billingsley, Assistant Attorney General, Dan Schweitzer, and Thomas
R. Keller, Acting Attorney General of Hawaii, and by the Attorneys Gen-
eral for their respective States as follows: Bruce M. Botelho of Alaska,
Janet Napolitano of Arizona, Mark Pryor of Arkansas, M. Jane Brady of
Delaware, Robert A. Butterworth of Florida, James E. Ryan of Illinois,
Thomas J. Miller of Towa, Carla J. Stovall of Kansas, Don Stenberg of
Nebraska, Frankie Sue Del Papa of Nevada, W. A. Drew Edmondson of
Oklahoma, Hardy Myers of Oregon, Sheldon Whitehouse of Rhode Island,
Charles M. Condon of South Carolina, Mark L. Earley of Virginia, and
Christine O. Gregoire of Washington.
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cally from the permit’s terms. Consequently, it set aside
Scarpone’s conviction.

In light of the Pennsylvania Supreme Court’s decision in
Commonwealth v. Scarpone, 535 Pa. 273, 634 A. 2d 1109
(1993), Fiore asked the Pennsylvania courts to reconsider
his identical conviction. They denied his request. He then
brought a federal habeas corpus petition in which he argued,
among other things, that Pennsylvania’s courts, either as a
matter of Pennsylvania law or as a matter of federal con-
stitutional law, must apply the Scarpone interpretation of
the statute to his identical case. If this proposition of law
is correct, he asserted, it would follow that the Common-
wealth failed to produce any evidence at all with respect
to one essential element of the crime (namely, the lack of a
permit). On this reasoning, Fiore concluded that the Fed-
eral Constitution requires his release. See Jackson v. Vir-
gimia, 443 U. S. 307, 316 (1979); In re Winship, 397 U. S. 358,
364 (1970).

The Federal District Court granted the habeas petition,
but the Court of Appeals reversed that decision. We agreed
to review the appellate court’s rejection of Fiore’s claim.
Before deciding whether the Federal Constitution requires
that Fiore’s conviction be set aside in light of Scarpone,
we first must know whether Pennsylvania itself considers
Scarpone to have explained what Pa. Stat. Ann., Tit. 35,
§6018.401(a) (Purdon 1993), always meant, or whether Penn-
sylvania considers Scarpone to have changed the law. We
invoke the Pennsylvania Supreme Court’s certification proce-
dure in order to obtain that court’s view of the matter. See
Appendix B, infra.

I

The relevant background circumstances include the
following:

1. Fiore owned and operated a hazardous waste disposal
facility in Pennsylvania. Scarpone was the facility’s general
manager. Pennsylvania authorities, while conceding that
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Fiore and Scarpone possessed a permit to operate the facil-
ity, claimed that their deliberate alteration of a monitoring
pipe to hide a leakage problem went so far beyond the terms
of the permit that the operation took place without a permit
at all. A jury convicted them both of having “operate[d]
a hazardous waste storage, treatment or disposal facility”
without a “permit.” Pa. Stat. Ann., Tit. 35, §6018.401(a)
(Purdon 1993); see Commonwealth v. Fiore, CC No. 8508740
(Ct. Common Pleas, Allegheny Cty., Pa., Jan. 19, 1988), p. 2,
App. 6 (marking date of conviction as Feb. 18, 1986). The
trial court upheld the conviction, despite the existence of
a permit, for, in its view, the “alterations of the . . . pipe
represented such a significant departure from the terms
of the existing permit that the operation of the hazardous
waste facility was ‘un-permitted’ after the alterations were
undertaken . ...” Id., at 48, App. 44.

2. Fiore appealed his conviction to the Pennsylvania Su-
perior Court. See 42 Pa. Cons. Stat. § 742 (1998) (granting
the Superior Court jurisdiction over all appeals from a final
order of a court of common pleas). That court affirmed the
conviction “on the basis of the opinion of the court below.”
Commonwealth v. Fiore, No. 00485 PGH 1988 (May 12, 1989),
pp. 2-3, App. 99-100. The Pennsylvania Supreme Court de-
nied Fiore leave to appeal on March 13, 1990; shortly there-
after, Fiore’s conviction became final.

3. Fiore’s codefendant, Scarpone, appealed his conviction
to the Pennsylvania Commonwealth Court. See 42 Pa.
Cons. Stat. § 762(a)(2)(ii) (1998) (granting the Commonwealth
Court jurisdiction over appeals in regulatory criminal cases).
That court noted the existence of a “valid permit,” found
the Commonwealth’s interpretation of the statute “strained
at best,” and set Scarpone’s conviction aside. Scarpone v.
Commonwealth, 141 Pa. Commw. 560, 567, 596 A. 2d 892, 895
(1991). The court wrote:

“The alteration of the monitoring pipe was clearly a vio-
lation of the conditions of the permit. But to say that
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the alteration resulted in the operation of a new facility
which had not been permitted is to engage in a semantic
exercise which we cannot accept. . . . [W]e will not let
[the provision’s] language be stretched to include activi-
ties which clearly fall in some other subsection.” [bid.

The Pennsylvania Supreme Court affirmed the Common-
wealth Court’s conclusion. It wrote:

“[TThe Commonwealth did not make out the crime of
operating a waste disposal facility without a permit . ...
Simply put, Mr. Scarpone did have a permit. . . . [T]o
conclude that the alteration constituted the operation
of a new facility without a permit is a bald fiction we
cannot endorse. . . . The Commonwealth Court was right
in reversing Mr. Scarpone’s conviction of operating with-
out a permit when the facility clearly had one.” Com-
monwealth v. Scarpone, 535 Pa., at 279, 634 A. 2d, at
1112.

4. Fiore again asked the Pennsylvania Supreme Court to
review his case, once after that court agreed to review
Scarpone’s case and twice more after it decided Scarpone.
See Appellee’s Supplemental App. in No. 97-3288 (CA3),
pp. 59, 61 (including docket sheets reflecting Fiore’s filings
on Jan. 30, 1992, Jan. 24, 1994, and Oct. 18, 1994). The court
denied those requests.

5. Fiore then sought collateral relief in the state courts.
The Court of Common Pleas of Allegheny County, Pa., re-
fused to grant Fiore’s petition for collateral relief—despite
Scarpone—because “at the time of . . . conviction and direct
appeals, the interpretation of the law was otherwise,” and
“[tlhe petitioner is not entitled to a retroactive application
of the interpretation of the law set forth in Scarpone.”
Commonwealth v. Fiore, CC No. 8508740 (Aug. 18, 1994),
p. 6. On appeal, the Superior Court affirmed, both because
Fiore had previously litigated the claim and because Fiore’s
“direct appeal was no longer pending when the Supreme
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Court made the ruling which [Fiore] now seeks to have ap-
plied to his case.” Commonwealth v. Fiore, 445 Pa. Super.
401, 416, 665 A. 2d 1185, 1193 (1995).

6. Fiore sought federal habeas corpus relief. As we pre-
viously pointed out, supra, at 25, he argued that Pennsyl-
vania had imprisoned him “for conduct which was not crimi-
nal under the statutory section charged.” App. 194. The
Federal District Court, acting on a Magistrate’s recommen-
dation, granted the petition. The Court of Appeals for the
Third Circuit reversed, however, primarily because it be-
lieved that “state courts are under no constitutional obliga-
tion to apply their decisions retroactively.” 149 F. 3d 221,
222 (1998).

7. We subsequently granted Fiore’s petition for certiorari
to consider whether the Fourteenth Amendment’s Due Proc-
ess Clause requires that his conviction be set aside.

II

Fiore essentially claims that Pennsylvania produced no
evidence whatsoever of one element of the crime, namely,
that he lacked “a permit.” The validity of his federal claim
may depend upon whether the interpretation of the Penn-
sylvania Supreme Court in Scarpone was always the stat-
ute’s meaning, even at the time of Fiore’s trial. Scarpone
marked the first time the Pennsylvania Supreme Court had
interpreted the statute; previously, Pennsylvania’s lower
courts had been divided in their interpretation. Fiore’s and
Scarpone’s trial court concluded that § 6018.401(a)’s “permit”
requirement prohibited the operation of a hazardous waste
facility in a manner that deviates from the permit’s terms,
and the Superior Court, in adjudicating Fiore’s direct appeal,
accepted the trial court’s interpretation in a summary un-
published memorandum. Then, the Commonwealth Court,
in Scarpone’s direct appeal, specifically rejected the inter-
pretation adopted by the Superior Court in Fiore’s case.
And the Pennsylvania Supreme Court in Scarpone set forth
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its authoritative interpretation of the statute, affirming the
Commonwealth Court only after Fiore’s conviction became
final. For that reason, we must know whether the Penn-
sylvania Supreme Court’s construction of the statute in
Scarpone stated the correct understanding of the statute
at the time Fiore’s conviction became final, or whether it
changed the interpretation then applicable. Compare, e. g.,
Buradus v. General Cement Prods. Co., 52 A. 2d 205, 208
(Pa. 1947) (stating that “[iln general, the construction placed
upon a statute by the courts becomes a part of the act, from
the very beginning”), with Commonwealth v. Fiore, supra,
at 416-417, 665 A. 2d, at 1193; Commonwealth v. Fiore,
CC No. 8508740 (Aug. 18, 1994), at 6 (refusing to apply the
Scarpone interpretation because “at the time of [Fiore’s]
conviction and direct appeals, the interpretation of the law
was otherwise”).
I11

We certify the following question to the Pennsylvania
Supreme Court pursuant to that court’s Rules Regarding
Certification of Questions of Pennsylvania law:

Does the interpretation of Pa. Stat. Ann., Tit. 35,
§6018.401(a) (Purdon 1993), set forth in Commonwealth
v. Scarpone, 535 Pa. 273, 279, 634 A. 2d 1109, 1112 (1993),
state the correct interpretation of the law of Pennsylva-
nia at the date Fiore’s conviction became final?

We respectfully request that the Pennsylvania Supreme
Court accept our certification petition because, in our view,
the answer to this question will help determine the proper
state-law predicate for our determination of the federal con-
stitutional questions raised in this case.

We recommend that the Pennsylvania Supreme Court des-
ignate William Fiore (the petitioner here) as appellant and
both Gregory White, Warden, and the Attorney General of
the Commonwealth of Pennsylvania (the respondents here)
as appellees.



30 FIORE v. WHITE

Appendix A to opinion of the Court

The Clerk of this Court is directed to transmit to the
Supreme Court of Pennsylvania a copy of this opinion and
the briefs and records filed with this Court in this case.
Judgment and further proceedings in this case are reserved
pending our receipt of a response from the Supreme Court

of Pennsylvania.
It is so ordered.

APPENDIX A TO OPINION OF THE COURT

Pennsylvania Stat. Ann. §6018.401(a) (Purdon 1993)
provides:

“No person or municipality shall store, transport, treat,
or dispose of hazardous waste within this Common-
wealth unless such storage, transportation, treatment,
or disposal is authorized by the rules and regulations
of the department; no person or municipality shall
ouwn or operate a hazardous waste storage, treatment
or disposal facility unless such person or municipality
has first obtained a permit for the storage, treatment
and disposal of hazardous waste from the department;
and, no person or municipality shall transport hazardous
waste within the Commonwealth unless such person or
municipality has first obtained a license for the trans-
portation of hazardous waste from the department.”
(Emphasis added.)

Section 6018.606(f) establishes criminal penalties for a
violation of §6018.401 and provides:

“Any person who stores, transports, treats, or disposes
of hazardous waste within the Commonwealth in viola-
tion of [§6018.401] . . . shall be guilty of a felony of the
second degree and, upon conviction, shall be sentenced
to pay a fine of not less than $2,500 but not more than
$100,000 per day for each violation or to imprisonment
for not less than two years but not more than ten years,
or both.” (Footnote omitted.)
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APPENDIX B TO OPINION OF THE COURT

“RULES REGARDING CERTIFICATION OF
QUESTIONS OF PENNSYLVANIA LAW

“1. This Court will accept Certification Petitions, on a trial
basis, from January 1, 1999 to January 1, 2000.

“2. Any of the following courts may file a Certification
Petition with this Court:

“a. The United States Supreme Court; or
“b. Any United States Court of Appeals.

“3. A court may file a Certification Petition either on the
motion of a party or sua sponte.
“4. A Certification Petition shall contain the following:

“a. A brief statement of the nature and stage of the
proceedings in the petitioning court;

“b. A brief statement of the material facts of the case;

“c. A statement of the question or questions of Penn-
sylvania law to be determined,

“d. A statement of the particular reasons why this
Court should accept certification; and

“e. A recommendation about which party should be
designated Appellant and which Appellee in subsequent
pleadings filed with this Court.

“f. The petitioning court shall attach to the Certifica-
tion Petition copies of any papers filed by the parties
regarding certification, e. g., a Motion for Certification,
a Response thereto, a Stipulation of Facts, ete.” Pa.
Rules of Court, p. 745 (1999).
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LOS ANGELES POLICE DEPARTMENT ». UNITED
REPORTING PUBLISHING CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 98-678. Argued October 13, 1999—Decided December 7, 1999

Respondent publishing company provides the names and addresses of re-
cently arrested individuals to its customers, who include attorneys, in-
surance companies, drug and alcohol counselors, and driving schools. It
received this information from petitioner and other California state and
local law enforcement agencies until the State amended Cal. Govt. Code
Ann. §6254(f)(3) to require that a person requesting an arrestee’s ad-
dress declare that the request is being made for one of five prescribed
purposes and that the address will not be used directly or indirectly to
sell a product or service. Respondent sought declaratory and injunc-
tive relief to hold the amendment unconstitutional under the First
and Fourteenth Amendments. The Federal District Court ultimately
granted respondent summary judgment, having construed respondent’s
claim as presenting a facial challenge to amended § 6254(f). In affirm-
ing, the Ninth Circuit concluded that the statute unconstitutionally re-
stricts commercial speech.

Held: Respondent was not, under this Court’s cases, entitled to prevail on
a “facial attack” on §6254(f)(3). The allowance of a First Amendment
overbreadth challenge to a statute is an exception to the traditional rule
that “a person to whom a statute may constitutionally be applied may
not challenge that statute on the ground that it may conceivably be
applied unconstitutionally to others in situations not before the Court.”
New York v. Ferber, 458 U.S. 747, 767. The overbreadth doctrine
is strong medicine that should be employed only as a last resort. At
least for the purposes of facial invalidation, petitioner is correct that
§6254(f)(3) is not an abridgment of anyone’s right to engage in speech,
but simply a law regulating access to information in the government’s
hands. This is not a case in which the government is prohibiting a
speaker from conveying information that the speaker already possesses.
California law merely requires respondent to qualify under the statute
if it wishes to obtain arrestees’ addresses. California could decide not
to give out arrestee information at all without violating the First
Amendment. Cf. Houchins v. KQED, Inc., 438 U. S. 1, 14. To the ex-
tent that respondent’s “facial challenge” seeks to rely on the statute’s
effect on parties not before the court—respondent’s potential customers,
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for example—its claim does not fall within the case law allowing courts
to entertain facial challenges. No threat of prosecution, see Gooding v.
Wilson, 405 U. S. 518, 520-521, or cut off of funds, see National Endow-
ment for Arts v. Finley, 524 U.S. 569, hangs over their heads. The
alternative bases for affirmance urged by respondent will remain open
on remand if properly presented and preserved in the Ninth Circuit.
Pp. 37-41.

146 F. 3d 1133, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’CoN-
NOR, SCALIA, SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined.
SCALIA, J., filed a concurring opinion, in which THOMAS, J., joined, post,
p-41. GINSBURG, J., filed a concurring opinion, in which O’CONNOR, SOU-
TER, and BREYER, JJ., joined, post, p. 42. STEVENS, J., filed a dissenting
opinion, in which KENNEDY, J., joined, post, p. 44.

Thomas C. Goldstein argued the cause for petitioner.
With him on the briefs were David Boies, James K. Hahn,
and Frederick N. Merkin.

Edward C. DuMont argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Acting Assistant At-
torney General Ogden, Deputy Solicitor General Kneedler,
Leonard Schaitman, and John S. Koppel.

Bruce J. Ennis argued the cause for respondent. On the
brief were Guylyn R. Cummins and Marcelle E. Mihaila.*

*A brief of amici curiae urging reversal was filed for the State of
New York et al. by Eliot Spitzer, Attorney General of New York, Preeta
D. Bansal, Solicitor General, Peter H. Schiff, Deputy Solicitor General,
and Daniel Smirlock, Assistant Attorney General, and by the Attorneys
General for their respective States as follows: Bill Lockyer of California,
Ken Salazar of Colorado, M. Jane Brady of Delaware, Margery S. Bron-
ster of Hawaii, Alan G. Lance of Idaho, Thomas J. Miller of Towa, Richard
P. Ieyoubd of Louisiana, Frankie Sue Del Papa of Nevada, Betty D. Mont-
gomery of Ohio, Charles M. Condon of South Carolina, and Christine O.
Gregoire of Washington.

Briefs of amici curiae urging affirmance were filed for the Direct Mar-
keting Association by Robert L. Sherman; for the Individual Reference
Services Group et al. by Ronald L. Plesser, James J. Halpert, and Emilio
W. Ciwvidanes; for Investigative Reporters and Editors, Inc., by David



34 LOS ANGELES POLICE DEPT. ». UNITED REPORTING
PUBLISHING CORP.

Opinion of the Court

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

California Govt. Code Ann. §6254(f)(3) (West Supp. 1999)
places two conditions on public access to arrestees’ ad-
dresses—that the person requesting an address declare that
the request is being made for one of five prescribed purposes,
and that the requester also declare that the address will not
be used directly or indirectly to sell a product or service.

The District Court permanently enjoined enforcement of
the statute, and the Court of Appeals affirmed, holding that
the statute was facially invalid because it unduly burdens
commercial speech. We hold that the statutory section in
question was not subject to a “facial” challenge.

Petitioner, the Los Angeles Police Department, maintains
records relating to arrestees. Respondent, United Report-
ing Publishing Corporation, is a private publishing service
that provides the names and addresses of recently arrested
individuals to its customers, who include attorneys, insur-
ance companies, drug and alcohol counselors, and driving
schools.

Before July 1, 1996, respondent received arrestees’ names
and addresses under the old version of §6254, which gener-
ally required state and local law enforcement agencies to
make public the name, address, and occupation of every in-
dividual arrested by the agency. Cal. Govt. Code Ann.
§6254(f) (West 1995). Effective July 1, 1996, the state legis-
lature amended § 6254(f) to limit the public’s access to arrest-
ees’ and victims’ current addresses. The amended statute
provides that state and local law enforcement agencies shall
make public:

Brian Smallman; for the Newsletter Publishers Association by James E.
Grossberg and Jay Ward Brown; for the Reporters Committee for Free-
dom of the Press et al. by Jane E. Kirtley, Samuel P. Spencer, Richard
M. Schmadt, and Xenia M. Boone; and for the Washington Legal Founda-
tion by David H. Remes, Daniel J. Popeo, and Richard A. Samp.
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“[TThe current address of every individual arrested by
the agency and the current address of the victim of a
crime, where the requester declares under penalty of
perjury that the request is made for a scholarly, journal-
istic, political, or governmental purpose, or that the re-
quest is made for investigation purposes by a licensed
private investigator . . . except that the address of the
victim of [certain crimes] shall remain confidential. Ad-
dress information obtained pursuant to this paragraph
shall not be used directly or indirectly to sell a prod-
uct or service to any individual or group of individuals,
and the requester shall execute a declaration to that
effect under penalty of perjury.” Cal. Govt. Code Ann.
§ 6254(f)(3) (West Supp. 1999).

Sections 6254(f)(1) and (2) require that state and local law
enforcement agencies make public, inter alia, the name, oc-
cupation, and physical description, including date of birth,
of every individual arrested by the agency, as well as the
circumstances of the arrest.! Thus, amended § 6254(f) limits
access only to the arrestees’ addresses.

1Section 6254(f) provides, in pertinent part:

“Other provisions of this subdivision notwithstanding, state and local
law enforcement agencies shall make public the following information, ex-
cept to the extent that disclosure of a particular item of information would
endanger the safety of a person involved in an investigation or would
endanger the successful completion of the investigation or a related
investigation:

“(1) The full name and occupation of every individual arrested by the
agency, the individual’s physical description including date of birth, color
of eyes and hair, sex, height and weight, the time and date of arrest, the
time and date of booking, the location of the arrest, the factual circum-
stances surrounding the arrest, the amount of bail set, the time and man-
ner of release or the location where the individual is currently being held,
and all charges the individual is being held upon, including any outstand-
ing warrants from other jurisdictions and parole or probation holds.

“(2) Subject to the restrictions imposed by Section 841.5 of the Penal
Code, the time, substance, and location of all complaints or requests for
assistance received by the agency and the time and nature of the response
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Before the effective date of the amendment, respondent
sought declaratory and injunctive relief pursuant to Rev.
Stat. §1979, 42 U. S. C. §1983, to hold the amendment uncon-
stitutional under the First and Fourteenth Amendments to
the United States Constitution. On the effective date of the
statute, petitioner and other law enforcement agencies de-
nied respondent access to the address information because,
according to respondent, “[respondent’s] employees could
not sign section 6254(f)(3) declarations.” Brief for Respond-
ent 5. Respondent did not allege, and nothing in the record
before this Court indicates, that it ever “declar[ed] under
penalty of perjury” that it was requesting information
for one of the prescribed purposes and that it would not use
the address information to “directly or indirectly . . . sell a
product or service,” as would have been required by the
statute. See §6254(f)(3).

Respondent then amended its complaint and sought a tem-
porary restraining order. The District Court issued a tem-
porary restraining order, and, a few days later, issued a pre-
liminary injunction. Respondent then filed a motion for
summary judgment, which was granted. In granting the
motion, the District Court construed respondent’s claim as

thereto, including, to the extent the information regarding crimes alleged
or committed or any other incident investigated is recorded, the time, date,
and location of occurrence, the time and date of the report, the name and
age of the victim, the factual circumstances surrounding the crime or inci-
dent, and a general description of any injuries, property, or weapons in-
volved. The name of a victim of any crime defined by Section 220, 261,
262, 264, 264.1, 273a, 273d, 273.5, 286, 288, 288a, 289, 422.6, 422.7, 422.75,
or 646.9 of the Penal Code may be withheld at the victim’s request, or at
the request of the victim’s parent or guardian if the victim is a minor.
When a person is the victim of more than one crime, information disclosing
that the person is a victim of a crime defined by Section 220, 261, 262, 264,
264.1, 273a, 273d, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the
Penal Code may be deleted at the request of the victim, or the victim’s
parent or guardian if the victim is a minor, in making the report of the
crime, or of any crime or incident accompanying the crime, available to
the public in compliance with the requirements of this paragraph.”
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presenting a facial challenge to amended §6254(f). United
Reporting Publishing Corp. v. Lungren, 946 F. Supp. 822,
823 (SD Cal. 1996). The court held that the statute was
facially invalid under the First Amendment.

The Court of Appeals affirmed the District Court’s facial
invalidation. United Reporting Publishing Corp. v. Cali-
fornia Highway Patrol, 146 F. 3d 1133 (CA9 1998). The
court concluded that the statute restricted commercial
speech, and, as such, was entitled to “‘a limited measure of
protection, commensurate with its subordinate position in
the scale of First Amendment values.”” Ibid. (quoting
Ohralik v. Ohio State Bar Assn., 436 U. S. 447, 456 (1978)).
The court applied the test set out in Central Hudson Gas &
Elec. Corp. v. Public Serv. Comm’n of N. Y., 447 U. S. 557,
566 (1980), and found that the asserted governmental inter-
est in protecting arrestees’ privacy was substantial. But,
the court held that “the numerous exceptions to §6254(f)(3)
for journalistic, scholarly, political, governmental, and inves-
tigative purposes render the statute unconstitutional under
the First Amendment.” 146 F. 3d, at 1140. The court
noted that “[h]aving one’s name, crime, and address printed
in the local paper is a far greater affront to privacy than
receiving a letter from an attorney, substance abuse coun-
selor, or driving school eager to help one overcome his
present difficulties (for a fee, naturally),” and thus that the
exceptions “undermine and counteract” the asserted govern-
mental interest in preserving arrestees’ privacy. Ibid.
Thus, the Court of Appeals affirmed the District Court’s
grant of summary judgment in favor of respondent and up-
held the injunction against enforcement of §6254(f)(3). We
granted certiorari. 525 U. S. 1121 (1999).

We hold that respondent was not, under our cases, entitled
to prevail on a “facial attack” on § 6254(f)(3).

Respondent’s primary argument in the District Court and
the Court of Appeals was that §6254(f)(3) was invalid on its
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face, and respondent maintains that position here. But we
believe that our cases hold otherwise.

The traditional rule is that “a person to whom a statute
may constitutionally be applied may not challenge that stat-
ute on the ground that it may conceivably be applied uncon-
stitutionally to others in situations not before the Court.”
New York v. Ferber, 458 U. S. 747, 767 (1982) (citing Broad-
rick v. Oklahoma, 413 U. S. 601, 610 (1973)).

Prototypical exceptions to this traditional rule are First
Amendment challenges to statutes based on First Amend-
ment overbreadth. “At least when statutes regulate or pro-
scribe speech . . . the transcendent value to all society of
constitutionally protected expression is deemed to justify
allowing ‘attacks on overly broad statutes with no require-
ment that the person making the attack demonstrate that
his own conduct could not be regulated by a statute drawn
with the requisite narrow specificity.”” Gooding v. Wilson,
405 U. S. 518, 520-521 (1972) (quoting Dombrowski v. Pfister,
380 U.S. 479, 486 (1965)). “This is deemed necessary be-
cause persons whose expression is constitutionally protected
may well refrain from exercising their right for fear of crimi-
nal sanctions provided by a statute susceptible of applica-
tion to protected expression.” Gooding v. Wilson, supra,
at 520-521. See also Thornhill v. Alabama, 310 U. S. 88
(1940).

In Gooding, for example, the defendant was one of a group
that picketed an Army headquarters building carrying signs
opposing the Vietnam war. A confrontation with the police
occurred, as a result of which Gooding was charged with
“‘using opprobrious words and abusive language . . . tending
to cause a breach of the peace.”” 405 U. S, at 518-519. In
Thornhill, the defendant was prosecuted for violation of a
statute forbidding any person to “‘picket the works or place
of business of such other persons, firms, corporations, or
associations of persons, for the purpose of hindering, delay-
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ing, or interfering with or injuring any lawful business or
enterprise ....”” 310 U.S., at 91.

This is not to say that the threat of criminal prosecution
is a necessary condition for the entertainment of a facial chal-
lenge. We have permitted such attacks on statutes in ap-
propriate circumstances where no such threat was present.
See, e. g., National Endowment for Arts v. Finley, 524 U. S.
569 (1998) (entertaining a facial challenge to a public funding
scheme); Suitum v. Tahoe Regional Planning Agency, 520
U.S. 725 (1997) (entertaining a landowner’s facial challenge
to a local redevelopment plan); Anderson v. Edwards, 514
U.S. 143 (1995) (entertaining a facial challenge to a state
regulation restructuring the disbursal of welfare benefits).

But the allowance of a facial overbreadth challenge to a
statute is an exception to the traditional rule that “a person
to whom a statute may constitutionally be applied may not
challenge that statute on the ground that it may conceivably
be applied unconstitutionally to others in situations not be-
fore the Court.” Ferber, supra, at 767 (citing Broadrick,
supra, at 610). This general rule reflects two “cardinal
principles” of our constitutional order: the personal nature of
constitutional rights and the prudential limitations on consti-
tutional adjudication. 458 U.S., at 767. “By focusing on
the factual situation before us, and similar cases necessary
for development of a constitutional rule, we face ‘flesh and
blood’ legal problems with data ‘relevant and adequate to an
informed judgment.”” Id., at 768 (footnotes omitted).

Even though the challenge be based on the First Amend-
ment, the overbreadth doctrine is not casually employed.
“Because of the wide-reaching effects of striking down a
statute on its face at the request of one whose own conduct
may be punished despite the First Amendment, we have rec-
ognized that the overbreadth doctrine is ‘strong medicine’
and have employed it with hesitation, and then ‘only as a
last resort.”” Id., at 769 (citing Broadrick, supra, at 613).
“‘[Flacial overbreadth adjudication is an exception to our
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traditional rules of practice and . . . its function, a limited
one at the outset, attenuates as the otherwise unprotected
behavior that it forbids the State to sanction moves from
“pure speech” toward conduct and that conduct—even if ex-
pressive—falls within the scope of otherwise valid criminal
laws ....”” 458 U.S., at 770 (quoting Broadrick, supra, at
615). See also Board of Airport Comm’rs of Los Angeles v.
Jews for Jesus, Inc., 482 U. S. 569 (1987).

The Court of Appeals held that §6254(f)(3) was facially
invalid under the First Amendment. Petitioner contends
that the section in question is not an abridgment of anyone’s
right to engage in speech, be it commercial or otherwise, but
simply a law regulating access to information in the hands
of the police department.

We believe that, at least for purposes of facial invalidation,
petitioner’s view is correct. This is not a case in which the
government is prohibiting a speaker from conveying infor-
mation that the speaker already possesses. See Rubin v.
Coors Brewing Co., 514 U.S. 476 (1995). The California
statute in question merely requires that if respondent wishes
to obtain the addresses of arrestees it must qualify under
the statute to do so. Respondent did not attempt to qualify
and was therefore denied access to the addresses. For pur-
poses of assessing the propriety of a facial invalidation, what
we have before us is nothing more than a governmental de-
nial of access to information in its possession. California
could decide not to give out arrestee information at all with-
out violating the First Amendment.?2 Cf. Houchins v.
KQED, Inc., 438 U. S. 1, 14 (1978).

To the extent that respondent’s “facial challenge” seeks to
rely on the effect of the statute on parties not before the
Court—its potential customers, for example—its claim does
not fit within the case law allowing courts to entertain facial

2Respondent challenged the statute as a violation of equal protection
under the Fourteenth Amendment, but the Court of Appeals did not pass
on that challenge, nor do we.
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challenges. No threat of prosecution, for example, see
Gooding, or cutoff of funds, see NE A, hangs over their heads.
They may seek access under the statute on their own just as
respondent did, without incurring any burden other than the
prospect that their request will be denied. Resort to a fa-
cial challenge here is not warranted because there is “[no]
possibility that protected speech will be muted.” Bates v.
State Bar of Ariz., 433 U. S. 350, 380 (1977).

The Court of Appeals was therefore wrong to facially in-
validate §6254(f)(3). Respondent urges several grounds as
alternative bases for affirmance, but none of them were
passed on by the Court of Appeals and they will remain open
on remand if properly presented and preserved there.

The judgment of the Court of Appeals is accordingly

Reversed.

JUSTICE ScCALIA, with whom JUSTICE THOMAS joins,
concurring.

I join the Court’s opinion because I agree that, insofar as
this case presents a facial challenge to the statute, the fact
that it is formally nothing but a restriction upon access to
government information is determinative. As the Court
says, that fact eliminates any “chill” upon speech that would
allow a plaintiff to complain about the application of the stat-
ute to someone other than himself.

I understand the Court’s opinion as not addressing the as-
applied challenge to the statute, and as leaving that question
open upon remand. That seems to me a permissible course,
since the Court of Appeals’ judgment here affirmed without
qualification the judgment of the District Court, which
rested exclusively upon the facial unconstitutionality of the
statute and hence purported to invalidate it in all its applica-
tions. Though there are portions of the Court of Appeals’
opinion that address the particular circumstances of this re-
spondent, I do not read it as narrowing the facial invalida-
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tion, nor as offering as-applied invalidation as an alternative
ground for affirmance.

I do not agree with JUSTICE GINSBURG that what renders
this statute immune from a facial challenge necessarily ren-
ders it immune from an as-applied challenge as well. A law
that is formally merely a restriction upon access to informa-
tion subjects no speaker to the risk of prosecution, and hence
there is no need to protect such speakers by allowing some-
one else to raise their challenges to the law. But it is an
entirely different question whether a restriction upon access
that allows access to the press (which in effect makes the
information part of the public domain), but at the same time
denies access to persons who wish to use the information for
certain speech purposes, is in reality a restriction upon
speech rather than upon access to government information.
That question—and the subsequent question whether, if it is
a restriction upon speech, its application to this respondent
is justified—is not addressed in the Court’s opinion.

JUSTICE GINSBURG, with whom JUSTICE O’CONNOR, JUS-
TICE SOUTER, and JUSTICE BREYER join, concurring.

I join the Court’s opinion, which recognizes that California
Government Code §6254(f)(3) is properly analyzed as a re-
striction on access to government information, not as a re-
striction on protected speech. See ante, at 40. That is
sufficient reason to reverse the Ninth Circuit’s judgment.

As the Court observes, see 1bid., the statute at issue does
not restrict speakers from conveying information they al-
ready possess. Anyone who comes upon arrestee address
information in the public domain is free to use that informa-
tion as she sees fit. It is true, as JUSTICE SCALIA suggests,
ante this page (concurring opinion), that the information
could be provided to and published by journalists, and
§6254(f)(3) would indeed be a speech restriction if it then
prohibited people from using that published information to
speak to or about arrestees. But the statute contains no
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such prohibition. Once address information is in the public
domain, the statute does not restrict its use in any way.

California could, as the Court notes, constitutionally de-
cide not to give out arrestee address information at all. See
ante, at 40. It does not appear that the selective disclosure
of address information that California has chosen instead im-
permissibly burdens speech. To be sure, the provision of
address information is a kind of subsidy to people who wish
to speak to or about arrestees, and once a State decides to
make such a benefit available to the public, there are no
doubt limits to its freedom to decide how that benefit will be
distributed. California could not, for example, release ad-
dress information only to those whose political views were
in line with the party in power. Cf. Board of Comm’rs, Wa-
baunsee Cty. v. Umbehr, 518 U. S. 668 (1996) (local officials
may not terminate an independent contractor for criticizing
government policy). But if the award of the subsidy is not
based on an illegitimate criterion such as viewpoint, Califor-
nia is free to support some speech without supporting other
speech. See Regan v. Taxation With Representation of
Wash., 461 U. S. 540 (1983).

Throughout its argument, respondent assumes that
§6254(f)(3)’s regime of selective disclosure burdens speech
in the sense of reducing the total flow of information.
Whether that is correct is far from clear and depends on the
point of comparison. If California were to publish the
names and addresses of arrestees for everyone to use freely,
it would indeed be easier to speak to and about arrestees
than it is under the present system. But if States were re-
quired to choose between keeping proprietary information to
themselves and making it available without limits, States
might well choose the former option. In that event, disal-
lowing selective disclosure would lead not to more speech
overall but to more secrecy and less speech. As noted
above, this consideration could not justify limited disclosures
that discriminated on the basis of viewpoint or some other
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proscribed criterion. But it does suggest that society’s in-
terest in the free flow of information might argue for uphold-
ing laws like the one at issue in this case rather than impos-
ing an all-or-nothing regime under which “nothing” could be
a State’s easiest response.

JUSTICE STEVENS, with whom JUSTICE KENNEDY joins,
dissenting.

The majority’s characterization of this case as an improper
facial challenge is misguided. Even a brief look at the com-
plaint reveals that respondent unequivocally advanced both
a facial and an “as applied” challenge to the constitutional-
ity of California Government Code §6254(f)(3) (hereinafter
Amendment). In each of the six counts of its complaint, re-
spondent explicitly challenged the Amendment on its face
“and as applied.” Complaint 929, 32, 35, 38, 41, 43. Re-
spondent also alleged that it “will be and has already been
injured in a serious way by the Amendment”; specifically, it
claimed that it “has lost prospective clients and sales, and
will ultimately be put out of business.” Id., 123. Finally,
respondent has maintained before us that it continues to
challenge the Amendment “on its face and as applied.”
Brief for Respondent 15.! It is, therefore, perfectly clear

1The majority suggests that respondent was denied the information
simply because it “did not attempt to qualify” under the statute. Ante,
at 40. This suggestion assumes that respondent’s publication might qual-
ify as “journalistic” even though it serves primarily as a mere conduit of
data to prospective commercial users. The Amendment provides, how-
ever, that even a “journalistic” publication must sign, under risk of crimi-
nal prosecution for perjury, an affidavit stating that the information will
“not be used directly or indirectly to sell a product or service to any indi-
vidual or group of individuals.” Cal. Govt. Code Ann. §6254(f)(3) (West
Supp. 1999). Not coincidentally, that is precisely how respondent uses the
information. Accordingly, not only is the belief that respondent would
have qualified under the statute unrealistic, but the notion that respondent
must put itself at risk of 2-to-4 years’ imprisonment in order to raise a
constitutional challenge to a state statute is alarming, to say the least.
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that respondent’s allegations of direct injury justified the de-
cision of the District Court and the Court of Appeals to pass
on the validity of the Amendment.?

To determine whether the Amendment is valid as applied
to respondent, it is similarly not necessary to invoke the
overbreadth doctrine. That doctrine is only relevant if the
challenger needs to rely on the possibility of invalid applica-
tions to third parties. In this case, it is the application of
the Amendment to respondent itself that is at issue. Nor,
in my opinion, is it necessary to do the four-step Central
Hudson dance, because I agree with the majority that the
Amendment is really a restriction on access to government
information rather than a direct restriction on protected
speech. For this reason, the majority is surely correct in
observing that “California could decide not to give out ar-
restee information at all without violating the First Amend-
ment.” Ante, at 40. Moreover, I think it equally clear that
California could release the information on a selective basis
to a limited group of users who have a special, and legiti-
mate, need for the information.

A different, and more difficult, question is presented when
the State makes information generally available, but denies
access to a small disfavored class. In this case, the State is
making the information available to scholars, news media,
politicians, and others, while denying access to a narrow
category of persons solely because they intend to use the
information for a constitutionally protected purpose. As

2The majority’s characterization of both the lower court decisions
as simple facial invalidations is perplexing. See ante, at 36-37. The
District Court explicitly phrased the issue presented as whether “the
amendment to Cal. Gov. Code § 6254 [is] an unconstitutional limitation on
plaintiff’s commercial speech.” United Reporting Publishing Corp. v.
Lungren, 946 F. Supp. 822, 824 (SD Cal. 1996) (emphasis added). Simi-
larly, the Ninth Circuit concluded its opinion by stating that it need not
reach respondent’s “overbreadth arguments,” United Reporting Publish-
g Corp. v. California Highway Patrol, 146 F. 3d 1133, 1140, n. 6 (1998),
clearly indicating that it was not deciding the case as a facial challenge.
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JUSTICE GINSBURG points out, if the State identified the dis-
favored persons based on their viewpoint, or political affilia-
tion, for example, the discrimination would clearly be invalid.
See ante, at 43 (concurring opinion).

What the State did here, in my opinion, is comparable to
that obviously unconstitutional discrimination. In this case,
the denial of access is based on the fact that respondent plans
to publish the information to others who, in turn, intend to
use it for a commercial speech purpose that the State finds
objectionable. Respondent’s proposed publication of the in-
formation is indisputably lawful—petitioner concedes that
if respondent independently acquires the data, the First
Amendment protects its right to communicate it to others.
Brief for Petitioner 27; see also Cox Broadcasting Corp. v.
Cohn, 420 U. S. 469, 496 (1975). Similarly, the First Amend-
ment supports the third parties’ use of it for commercial
speech purposes. See Shapero v. Kentucky Bar Assn., 486
U. S. 466, 472 (1988). Thus, because the State’s discrimina-
tion is based on its desire to prevent the information from
being used for constitutionally protected purposes, I think it
must assume the burden of justifying its conduct.

The only justification advanced by the State is an asserted
interest in protecting the privacy of vietims and arrestees.
Although that interest would explain a total ban on access,
or a statute narrowly limiting access, it is insufficient when
the data can be published in the news media and obtained
by private investigators or others who meet the Amend-
ment’s vague criteria. This Amendment plainly suffers
from the same “overall irrationality” that undermined the
statutes at issue in Rubin v. Coors Brewing Co., 514 U. S.
476, 488 (1995), and Greater New Orleans Broadcasting
Assn., Inc. v. United States, 527 U. S. 173 (1999). By allow-
ing such widespread access to the information, the State has
eviscerated any rational basis for believing that the Amend-
ment will truly protect the privacy of these persons. See
Cox Broadcasting Corp., 420 U. S., at 493-495.
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A different, and more likely, rationale that might ex-
plain the restriction is the State’s desire to prevent lawyers
from soliciting law business from unrepresented defendants.?
This interest is arguably consistent with trying to uphold the
ethics of the legal profession. Also at stake here, however,
are the important interests of allowing lawyers to engage in
protected speech and potentially giving criminal defendants
better access to needed professional assistance. See Bates
v. State Bar of Ariz., 433 U. S. 350, 376 (1977). Ultimately,
this state interest must fail because at its core it relies on
discrimination against disfavored speech.*

That the State might simply withhold the information
from all persons does not insulate its actions from constitu-
tional scrutiny. For even though government may withhold

3 While there is no direct evidence that the State is acting with intended
animus toward respondent and others’ speech, see Brief for Petitioner 13,
n. 5, we have expressly rejected the argument that “discriminatory . . .
treatment is suspect under the First Amendment only when the legisla-
ture intends to suppress certain ideas,” Simon & Schuster, Inc. v. Mem-
bers of N. Y. State Crime Victims Bd., 502 U. S. 105, 117 (1991).

4Q0ur cases have repeatedly frowned on regulations that diseriminate
based on the content of the speech or the identity of the speaker. See,
e. 9., Greater New Orleans Broadcasting Assn., Inc. v. United States, 527
U. 8. 173, 190 (1999) (Government cannot restrict advertising for private
casinos while allowing the advertising for tribal casinos); Simon & Schu-
ster, Inc., 502 U. S., at 116 (government cannot “singlle] out income de-
rived from expressive activity for a burden the State places on no other
income”); Arkansas Writers’ Project, Inc. v. Ragland, 481 U. S. 221, 229
(1987) (a tax that applies to some magazines but not to others “is particu-
larly repugnant to First Amendment principles: a magazine’s tax status
depends entirely on its content” (emphasis deleted)); Regan v. Time, Inc.,
468 U. S. 641, 648-649 (1984) (“Regulations which permit the Government
to discriminate on the basis of the content of the message cannot be toler-
ated under the First Amendment”); Minneapolis Star & Tribune Co. v.
Minmesota Comm’r of Revenue, 460 U. S. 575, 582 (1983) (a tax that “sin-
gle[s] out the press for special treatment” is unconstitutional); Police Dept.
of Chicago v. Mosley, 408 U.S. 92, 96 (1972) (“[W]e have frequently
condemned . . . discrimination among different users of the same medium
for expression”).
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a particular benefit entirely, it “may not deny a benefit to a
person on a basis that infringes his constitutionally protected
interests—especially his interest in freedom of speech.”
Perry v. Sindermann, 408 U.S. 593, 597 (1972). A con-
trary view would impermissibly allow the government to
“‘produce a result which [it] could not command directly.””
Ibid. 1t is perfectly clear that California could not directly
censor the use of this information or the resulting speech.
It follows, I believe, that the State’s discriminatory ban on
access to information—in an attempt to prohibit persons
from exercising their constitutional rights to publish it in a
truthful and accurate manner—is equally invalid.
Accordingly, I respectfully dissent.
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DRYE ET AL. v». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 98-1101. Argued November 8, 1999—Decided December 7, 1999

In 1994, Irma Drye died intestate, leaving a $233,000 estate in Pulaski
County, Arkansas. Petitioner Rohn Drye, her son, was sole heir to the
estate under Arkansas law. Drye was insolvent at the time of his moth-
er’s death and owed the Federal Government some $325,000 on unpaid
tax assessments. The Internal Revenue Service (IRS) had valid tax
liens against all of Drye’s “property and rights to property” pursuant to
26 U.S. C. §6321. Drye petitioned the Pulaski County Probate Court
for appointment as administrator of his mother’s estate and was so ap-
pointed. Several months after his mother’s death, Drye resigned as
administrator after filing in the Probate Court and county land records
a written disclaimer of all interests in the estate. Under Arkansas law,
such a disclaimer creates the legal fiction that the disclaimant prede-
ceased the decedent; consequently, the disclaimant’s share of the estate
passes to the person next in line to receive that share. The disavowing
heir’s creditors, Arkansas law provides, may not reach property thus
disclaimed. Here, Drye’s disclaimer caused the estate to pass to his
daughter, Theresa Drye, who succeeded her father as administrator and
promptly established the Drye Family 1995 Trust (Trust). The Probate
Court declared Drye’s disclaimer valid and accordingly ordered final dis-
tribution of the estate to Theresa, who then used the estate’s proceeds
to fund the Trust, of which she and, during their lifetimes, her parents
are the beneficiaries. Under the Trust’s terms, distributions are at the
discretion of the trustee, Drye’s counsel, and may be made only for the
health, maintenance, and support of the beneficiaries. The Trust is
spendthrift, and under state law, its assets are therefore shielded from
creditors seeking to satisfy the debts of the Trust’s beneficiaries. After
Drye revealed to the IRS his beneficial interest in the Trust, the
IRS filed with the county a notice of federal tax lien against the Trust
as Drye’s nominee, served a notice of levy on accounts held in the
Trust’s name by an investment bank, and notified the Trust of the levy.
The Trust filed a wrongful levy action against the United States in
the United States District Court for the Eastern District of Arkansas.
The Government counterclaimed against the Trust, the trustee, and the
trust beneficiaries, seeking to reduce to judgment the tax assessments
against Drye, confirm its right to seize the Trust’s assets in collection
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of those debts, foreclose on its liens, and sell the Trust property. On
cross-motions for summary judgment, the District Court ruled in the
Government’s favor. The Court of Appeals for the Eighth Circuit af-
firmed, reading this Court’s precedents to convey that state law deter-
mines whether a given set of circumstances creates a right or interest,
but federal law dictates whether that right or interest constitutes “prop-
erty” or the “righ[t] to property” under § 6321.

Held: Drye’s disclaimer did not defeat the federal tax liens. The Internal
Revenue Code’s prescriptions are most sensibly read to look to state
law for delineation of the taxpayer’s rights or interests in the property
the Government seeks to reach, but to leave to federal law the determi-
nation whether those rights or interests constitute “property” or “rights
to property” under §6321. Once it has been determined that state law
creates sufficient interests in the taxpayer to satisfy the requirements
of the federal tax lien provision, state law is inoperative to prevent the
attachment of the federal liens. United States v. Bess, 357 U.S. 51,
56-57. Pp. 55-61.

(a) To satisfy a tax deficiency, the Government may impose a lien on
any “property” or “rights to property” belonging to the taxpayer.
§§6321, 6331(a). When Congress so broadly uses the term “property,”
this Court recognizes that the Legislature aims to reach every species
of right or interest protected by law and having an exchangeable value.
E. g., Jewett v. Commissioner, 455 U. S. 305, 309. Section 6334(a), which
lists items exempt from levy, is corroborative. Section 6334(a)’s list is
rendered exclusive by §6334(c), which provides that no other “property
or rights to property shall be exempt.” Inheritances or devises dis-
claimed under state law are not included in § 6334(a)’s catalog of exempt
property. See, e. g., Bess, 357 U. S.; at 57. The absence of any recogni-
tion of disclaimers in §§ 6321, 6322, 6331(a), and 6334(a) and (c), the rele-
vant tax collection provisions, contrasts with §2518(a), which renders
qualifying state-law disclaimers “with respect to any interest in prop-
erty” effective for federal wealth-transfer tax purposes and for those
purposes only. Although this Court’s decisions in point have not been
phrased so meticulously as to preclude the argument that state law is
the proper guide to the critical determination whether Drye’s interest
constituted “property” or “rights to property” under §6321, the Court
is satisfied that the Code and interpretive case law place under fed-
eral, not state, control the ultimate issue whether a taxpayer has a bene-
ficial interest in any property subject to levy for unpaid federal taxes.
Pp. 55-57.

(b) The question whether a state-law right constitutes “property” or
“rights to property” under §6321 is a matter of federal law. United
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States v. National Bank of Commerce, 472 U. S. 713, 727. This Court
looks initially to state law to determine what rights the taxpayer has in
the property the Government seeks to reach, then to federal law to
determine whether the taxpayer’s state-delineated rights qualify as
“property” or “rights to property” within the compass of the federal tax
lien legislation. Cf. Morgan v. Commissioner, 309 U.S. 78, 80. Just
as exempt status under state law does not bind the federal collector,
United States v. Mitchell, 403 U. S. 190, 204, so federal tax law is not
struck blind by a disclaimer, United States v. Irvine, 511 U.S. 224,
240. Pp. 58-59.

(c) The Eighth Circuit, with fidelity to the relevant Code provisions
and this Court’s case law, determined first what rights state law ac-
corded Drye in his mother’s estate. The Court of Appeals observed
that under Arkansas law Drye had, at his mother’s death, a valuable,
transferable, legally protected right to the property at issue, and noted,
for example, that a prospective heir may effectively assign his expec-
tancy in an estate under Arkansas law, and the assignment will be
enforced when the expectancy ripens into a present estate. Drye em-
phasizes his undoubted right under Arkansas law to disclaim the
inheritance, a right that is indeed personal and not marketable. But
Arkansas law primarily gave him a right of considerable value—the
right either to inherit or to channel the inheritance to a close family
member (the next lineal descendant). That right simply cannot be
written off as a mere personal right to accept or reject a gift. In press-
ing the analogy to a rejected gift, Drye overlooks this crucial distine-
tion. A donee who declines an inter vivos gift restores the status quo
ante, leaving the donor to do with the gift what she will. The disclaim-
ing heir or devisee, in contrast, does not restore the status quo, for the
decedent cannot be revived. Thus the heir inevitably exercises domin-
ion over the property. He determines who will receive the property—
himself if he does not disclaim, a known other if he does. This power
to channel the estate’s assets warrants the conclusion that Drye held
“property” or a “righ[t] to property” subject to the Government’s liens
under §6321. Pp. 59-61.

152 F. 3d 892, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

Danziel M. Traylor argued the cause and filed a brief for
petitioners.

Kent L. Jones argued the cause for the United States.
With him on the brief were Solicitor General Waxman, As-



52 DRYE v. UNITED STATES

Opinion of the Court

sistant Attorney General Argrett, Deputy Solicitor General
Wallace, David 1. Pincus, and Anthony T. Sheehan.

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the respective provinces of state and
federal law in determining what is property for purposes of
federal tax lien legislation. At the time of his mother’s
death, petitioner Rohn F. Drye, Jr., was insolvent and owed
the Federal Government some $325,000 on unpaid tax assess-
ments for which notices of federal tax liens had been filed.
His mother died intestate, leaving an estate with a total
value of approximately $233,000 to which he was sole heir.
After the passage of several months, Drye disclaimed his
interest in his mother’s estate, which then passed by opera-
tion of state law to his daughter. This case presents the
question whether Drye’s interest as heir to his mother’s es-
tate constituted “property” or a “righ[t] to property” to
which the federal tax liens attached under 26 U. S. C. § 6321,
despite Drye’s exercise of the prerogative state law accorded
him to disclaim the interest retroactively.

We hold that the disclaimer did not defeat the federal tax
liens. The Internal Revenue Code’s prescriptions are most
sensibly read to look to state law for delineation of the tax-
payer’s rights or interests, but to leave to federal law the
determination whether those rights or interests constitute
“property” or “rights to property” within the meaning of
§6321. “[Olnce it has been determined that state law cre-
ates sufficient interests in the [taxpayer] to satisfy the re-
quirements of [the federal tax lien provision], state law is
inoperative to prevent the attachment of liens created by
federal statutes in favor of the United States.” United
States v. Bess, 357 U. S. 51, 56-57 (1958).

I
A

The relevant facts are not in dispute. On August 3, 1994,
Irma Deliah Drye died intestate, leaving an estate worth
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approximately $233,000, of which $158,000 was personalty
and $75,000 was realty located in Pulaski County, Arkansas.
Petitioner Rohn F. Drye, Jr., her son, was sole heir to the
estate under Arkansas law. See Ark. Code Ann. §28-9-214
(1987) (intestate interest passes “[flirst, to the children of
the intestate”). On the date of his mother’s death, Drye was
insolvent and owed the Government approximately $325,000,
representing assessments for tax deficiencies in years 1988,
1989, and 1990. The Internal Revenue Service (IRS or
Service) had made assessments against Drye in November
1990 and May 1991 and had valid tax liens against all of
Drye’s “property and rights to property” pursuant to 26
U.S. C. §6321.

Drye petitioned the Pulaski County Probate Court for ap-
pointment as administrator of his mother’s estate and was so
appointed on August 17, 1994. Almost six months later, on
February 4, 1995, Drye filed in the Probate Court and land
records of Pulaski County a written disclaimer of all inter-
ests in his mother’s estate. Two days later, Drye resigned
as administrator of the estate.

Under Arkansas law, an heir may disavow his inheritance
by filing a written disclaimer no later than nine months after
the death of the decedent. Ark. Code Ann. §§28-2-101, 28—
2-107 (1987). The disclaimer creates the legal fiction that
the disclaimant predeceased the decedent; consequently, the
disclaimant’s share of the estate passes to the person next in
line to receive that share. The disavowing heir’s creditors,
Arkansas law provides, may not reach property thus dis-
claimed. §28-2-108. In the case at hand, Drye’s dis-
claimer caused the estate to pass to his daughter, Theresa
Drye, who succeeded her father as administrator and
promptly established the Drye Family 1995 Trust (Trust).

On March 10, 1995, the Probate Court declared valid
Drye’s disclaimer of all interest in his mother’s estate and
accordingly ordered final distribution of the estate to The-
resa Drye. Theresa Drye then used the estate’s proceeds to
fund the Trust, of which she and, during their lifetimes, her
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parents are the beneficiaries. Under the Trust’s terms, dis-
tributions are at the discretion of the trustee, Drye’s counsel
Daniel M. Traylor, and may be made only for the health,
maintenance, and support of the beneficiaries. The Trust
is spendthrift, and under state law, its assets are therefore
shielded from creditors seeking to satisfy the debts of the
Trust’s beneficiaries.

Also in 1995, the IRS and Drye began negotiations regard-
ing Drye’s tax liabilities. During the course of the negotia-
tions, Drye revealed to the Service his beneficial interest in
the Trust. Thereafter, on April 11, 1996, the IRS filed with
the Pulaski County Circuit Clerk and Recorder a notice of
federal tax lien against the Trust as Drye’s nominee. The
Service also served a notice of levy on accounts held in the
Trust’s name by an investment bank and notified the Trust
of the levy.

B

On May 1, 1996, invoking 26 U. S. C. § 7426(a)(1), the Trust
filed a wrongful levy action against the United States in the
United States District Court for the Eastern District of Ar-
kansas. The Government counterclaimed against the Trust,
the trustee, and the trust beneficiaries, seeking to reduce to
judgment the tax assessments against Drye, confirm its right
to seize the Trust’s assets in collection of those debts, fore-
close on its liens, and sell the Trust property. On cross-
motions for summary judgment, the District Court ruled in
the Government’s favor.

The United States Court of Appeals for the Eighth Circuit
affirmed the District Court’s judgment. Drye Family 1995
Trust v. United States, 152 F. 3d 892 (1998). The Court of
Appeals understood our precedents to convey that “state law
determines whether a given set of circumstances creates a
right or interest; federal law then dictates whether that
right or interest constitutes ‘property’ or the ‘right to prop-
erty’ under §6321.” Id., at 898.
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We granted certiorari, 526 U. S. 1063 (1999), to resolve a
conflict between the Eighth Circuit’s holding and decisions
of the Fifth and Ninth Circuits.! We now affirm.

II

Under the relevant provisions of the Internal Revenue
Code, to satisfy a tax deficiency, the Government may impose
a lien on any “property” or “rights to property” belonging to
the taxpayer. Section 6321 provides: “If any person liable
to pay any tax neglects or refuses to pay the same after
demand, the amount . . . shall be a lien in favor of the United
States upon all property and rights to property, whether real
or personal, belonging to such person.” 26 U.S.C. §6321.
A complementary provision, § 6331(a), states:

“If any person liable to pay any tax neglects or refuses
to pay the same within 10 days after notice and demand,
it shall be lawful for the Secretary to collect such tax. ..
by levy upon all property and rights to property (except
such property as is exempt under section 6334) belong-
ing to such person or on which there is a lien provided
in this chapter for the payment of such tax.”?2

1In the view of those courts, state law holds sway. Under their ap-
proach, in a State adhering to an acceptance-rejection theory, under which
a property interest vests only when the beneficiary accepts the inheritance
or devise, the disclaiming taxpayer prevails and the federal liens do not
attach. If] instead, the State holds to a transfer theory, under which the
property is deemed to vest in the beneficiary immediately upon the death
of the testator or intestate, the taxpayer loses and the federal lien runs
with the property. See Leggett v. United States, 120 F. 3d 592, 594 (CA5
1997); Mapes v. United States, 15 F. 3d 138, 140 (CA9 1994); accord, United
States v. Davidson, 55 F. Supp. 2d 1152, 1155 (Colo. 1999). Drye main-
tains that Arkansas adheres to the acceptance-rejection theory.

2The Code further provides:

“Unless another date is specifically fixed by law, the lien imposed by
section 6321 shall arise at the time the assessment is made and shall con-
tinue until the liability for the amount so assessed (or a judgment against
the taxpayer arising out of such liability) is satisfied or becomes unenforce-
able by reason of lapse of time.” 26 U. S. C. §6322.
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The language in §§6321 and 6331(a), this Court has ob-
served, “is broad and reveals on its face that Congress meant
to reach every interest in property that a taxpayer might
have.” United States v. National Bank of Commerce, 472
U. S. 713, 719-720 (1985) (citing 4 B. Bittker, Federal Taxa-
tion of Income, Estates and Gifts § 111.5.4, p. 111-100 (1981));
see also Glass City Bank v. United States, 326 U. S. 265, 267
(1945) (“Stronger language could hardly have been selected
to reveal a purpose to assure the collection of taxes.”).
When Congress so broadly uses the term “property,” we rec-
ognize, as we did in the context of the gift tax, that the
Legislature aims to reach “‘every species of right or interest
protected by law and having an exchangeable value.”” Jew-
ett v. Commissioner, 455 U.S. 305, 309 (1982) (quoting
S. Rep. No. 665, 72d Cong., 1st Sess., 39 (1932); H. R. Rep.
No. 708, 72d Cong., 1st Sess., 27 (1932)).

Section 6334(a) of the Code is corroborative. That provi-
sion lists property exempt from levy. The list includes 13
categories of items; among the enumerated exemptions are
certain items necessary to clothe and care for one’s family,
unemployment compensation, and workers’ compensation
benefits. §§6334(a)(1), (2), (4), (7). The enumeration con-
tained in § 6334(a), Congress directed, is exclusive: “Notwith-
standing any other law of the United States . .., no property
or rights to property shall be exempt from levy other than
the property specifically made exempt by subsection (a).”
§6334(c). Inheritances or devises disclaimed under state
law are not included in § 6334(a)’s catalog of property exempt
from levy. See Bess, 357 U.S., at 57 (“The fact that . . .
Congress provided specific exemptions from distraint is evi-
dence that Congress did not intend to recognize further ex-
emptions which would prevent attachment of [federal tax]
liens[.]”); United States v. Mitchell, 403 U. S. 190, 205 (1971)
(“Thle] language [of § 6334] is specific and it is clear and there
is no room in it for automatic exemption of property that
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happens to be exempt from state levy under state law.”).
The absence of any recognition of disclaimers in §§6321,
6322, 6331(a), and 6334(a) and (c), the relevant tax collection
provisions, contrasts with §2518(a) of the Code, which ren-
ders qualifying state-law disclaimers “with respect to any
interest in property” effective for federal wealth-transfer tax
purposes and for those purposes only.?

Drye nevertheless refers to cases indicating that state law
is the proper guide to the critical determination whether his
interest in his mother’s estate constituted “property” or
“rights to property” under §6321. His position draws sup-
port from two recent appellate opinions: Leggett v. United
States, 120 F. 3d 592, 597 (CA5 1997) (“Section 6321 adopts
the state’s definition of property interest.”); and Mapes v.
United States, 15 F. 3d 138, 140 (CA9 1994) (“For the answer
to thle] question [whether taxpayer had the requisite inter-
est in propertyl, we must look to state law, not federal law.”).
Although our decisions in point have not been phrased so
meticulously as to preclude Drye’s argument,* we are satis-
fied that the Code and interpretive case law place under fed-
eral, not state, control the ultimate issue whether a taxpayer
has a beneficial interest in any property subject to levy for
unpaid federal taxes.

3See Pennell, Recent Wealth Transfer Tax Developments, in Sophisti-
cated Estate Planning Techniques 69, 117-118 (ALI-ABA Continuing
Legal Ed. 1997) (“The fact that a qualified disclaimer by an estate benefi-
ciary is deemed to relate back to the decedent’s death for state property
law or federal gift tax purposes is not sufficient to preclude a federal tax
lien for the disclaimant’s delinquent taxes from attaching to the disclaimed
property as of the moment of the decedent’s death. . . . [T]he qualified
disclaimer provision in §2518 only applies for purposes of Subtitle B and
the lien provisions are in Subtitle F.”).

4See, e. g., United States v. National Bank of Commerce, 472 U. S. 713,
722 (1985) (“[T]he federal statute ‘creates no property rights but merely
attaches consequences, federally defined, to rights created under state
law.””) (quoting United States v. Bess, 357 U. S. 51, 55 (1958)).
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III

As restated in National Bank of Commerce: “The ques-
tion whether a state-law right constitutes ‘property’ or
‘rights to property’ is a matter of federal law.” 472 U. S., at
727. We look initially to state law to determine what rights
the taxpayer has in the property the Government seeks to
reach, then to federal law to determine whether the taxpay-
er’s state-delineated rights qualify as “property” or “rights
to property” within the compass of the federal tax lien legis-
lation. Cf. Morgan v. Commissioner, 309 U. S. 78, 80 (1940)
(“State law creates legal interests and rights. The federal
revenue acts designate what interests or rights, so created,
shall be taxed.”).

In line with this division of competence, we held that a
taxpayer’s right under state law to withdraw the whole of
the proceeds from a joint bank account constitutes “prop-
erty” or the “righ[t] to property” subject to levy for unpaid
federal taxes, although state law would not allow ordinary
creditors similarly to deplete the account. National Bank
of Commerce, 472 U. S., at 723-727. And we earlier held
that a taxpayer’s right under a life insurance policy to com-
pel his insurer to pay him the cash surrender value qualifies
as “property” or a “righ[t] to property” subject to attachment
for unpaid federal taxes, although state law shielded the cash
surrender value from creditors’ liens. Bess, 357 U. S., at 56—
57> By contrast, we also concluded, again as a matter of

5 Accord, Bank One Ohio Trust Co. v. United States, 80 F. 3d 173, 176
(CA6 1996) (“Federal law did not create [the taxpayer’s] equitable income
interest [in a spendthrift trust], but federal law must be applied in deter-
mining whether the interest constitutes ‘property’ for purposes of
§6321.”); 21 West Lancaster Corp. v. Main Line Restaurant, Inc., 790 F. 2d
354, 357-358 (CA3 1986) (although a liquor license did not constitute “prop-
erty” and could not be reached by creditors under state law, it was never-
theless “property” subject to federal tax lien); W. Plumb, Federal Tax
Liens 27 (3d ed. 1972) (“[I]t is not material that the economic benefit to
which the [taxpayer’s local law property] right pertains is not character-
ized as ‘property’ by local law.”).
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federal law, that no federal tax lien could attach to policy
proceeds unavailable to the insured in his lifetime. Id., at
55-56 (“It would be anomalous to view as ‘property’ subject
to lien proceeds never within the insured’s reach to enjoy.”).6

Just as “exempt status under state law does not bind the
federal collector,” Mitchell, 403 U. S., at 204, so federal tax
law “is not struck blind by a disclaimer,” United States v.
Irvine, 511 U.S. 224, 240 (1994). Thus, in Mzitchell, the
Court held that, although a wife’s renunciation of a marital
interest was treated as retroactive under state law, that
state-law disclaimer did not determine the wife’s liability for
federal tax on her share of the community income realized
before the renunciation. See 403 U. S., at 204 (right to re-
nounce does not indicate that taxpayer never had a right
to property).

Iv

The Eighth Circuit, with fidelity to the relevant Code pro-
visions and our case law, determined first what rights state
law accorded Drye in his mother’s estate. It is beyond de-
bate, the Court of Appeals observed, that under Arkansas

5 Compatibly, in Aquilino v. United States, 363 U. S. 509 (1960), we held
that courts should look first to state law to determine “‘the nature of the
legal interest’” a taxpayer has in the property the Government seeks to
reach under its tax lien. Id., at 513 (quoting Morgan v. Commissioner,
309 U. S. 78, 82 (1940)). We then reaffirmed that federal law determines
whether the taxpayer’s interests are sufficient to constitute “property”
or “rights to property” subject to the Government’s lien. 363 U.S,, at
513-514. We remanded in Aquilino for a determination whether the
contractor-taxpayer held any beneficial interest, as opposed to “bare legal
title,” in the funds at issue. Id., at 515-516; see also Note, Property Sub-
ject to the Federal Tax Lien, 77 Harv. L. Rev. 1485, 1491 (1964) (“Aquilino
supports the view that the Court has chosen to apply a federal test of
classification, for the contractor concededly had legal title to the funds and
yet in remanding the Court indicated that this state-created incident of
ownership was not a sufficient ‘right to property’ in the contract proceeds
to allow the tax lien to attach. In this sense Aquilino follows Bess in
requiring that the taxpayer must have a beneficial interest in any property
subject to the lien.” (footnote omitted)).
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law Drye had, at his mother’s death, a valuable, transferable,
legally protected right to the property at issue. See 152
F. 3d, at 895 (although Code does not define “property” or
“rights to property,” appellate courts read those terms to
encompass “state-law rights or interests that have pecuniary
value and are transferable”). The court noted, for example,
that a prospective heir may effectively assign his expectancy
in an estate under Arkansas law, and the assignment will be
enforced when the expectancy ripens into a present estate.
See id., at 895-896 (citing several Arkansas Supreme Court
decisions, including: Clark v. Rutherford, 227 Ark. 270, 270-
271, 298 S. W. 2d 327, 330 (1957); Bradley Lumber Co. of Ark.
v. Burbridge, 213 Ark. 165, 172, 210 S. W. 2d 284, 288 (1948);
Leggett v. Martin, 203 Ark. 88, 94, 156 S. W. 2d 71, 74-75
(1941)).7

Drye emphasizes his undoubted right under Arkansas law
to disclaim the inheritance, see Ark. Code Ann. §28-2-101
(1987), a right that is indeed personal and not marketable.
See Brief for Petitioners 13 (right to disclaim is not transfer-
able and has no pecuniary value). But Arkansas law pri-
marily gave Drye a right of considerable value—the right
either to inherit or to channel the inheritance to a close fam-
ily member (the next lineal descendant). That right simply
cannot be written off as a mere “personal right . . . to accept
or reject [a] gift.” Ibid.

In pressing the analogy to a rejected gift, Drye overlooks
this crucial distinction. A donee who declines an inter vivos

"In recognizing that state-law rights that have pecuniary value and are
transferable fall within §6321, we do not mean to suggest that transfer-
ability is essential to the existence of “property” or “rights to property”
under that section. For example, although we do not here decide the
matter, we note that an interest in a spendthrift trust has been held to
constitute “‘property’ for purposes of §6321” even though the beneficiary
may not transfer that interest to third parties. See Bank One, 80 F. 3d,
at 176. Nor do we mean to suggest that an expectancy that has pecuniary
value and is transferable under state law would fall within § 6321 prior to
the time it ripens into a present estate.
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gift generally restores the status quo ante, leaving the donor
to do with the gift what she will. The disclaiming heir or
devisee, in contrast, does not restore the status quo, for the
decedent cannot be revived. Thus the heir inevitably exer-
cises dominion over the property. He determines who will
receive the property—himself if he does not disclaim, a
known other if he does. See Hirsch, The Problem of the
Insolvent Heir, 74 Cornell L. Rev. 587, 607-608 (1989). This
power to channel the estate’s assets warrants the conclusion
that Drye held “property” or a “righ[t] to property” subject
to the Government’s liens.

* * *

In sum, in determining whether a federal taxpayer’s
state-law rights constitute “property” or “rights to prop-
erty,” “[tlhe important consideration is the breadth of the
control the [taxpayer] could exercise over the property.”
Morgan, 309 U. S., at 83. Drye had the unqualified right to
receive the entire value of his mother’s estate (less adminis-
trative expenses), see National Bank of Commerce, 472
U.S., at 725 (confirming that unqualified “right to receive
property is itself a property right” subject to the tax collec-
tor’s levy), or to channel that value to his daughter. The
control rein he held under state law, we hold, rendered the
inheritance “property” or “rights to property” belonging to
him within the meaning of §6321, and hence subject to the
federal tax liens that sparked this controversy.

For the reasons stated, the judgment of the Court of
Appeals for the Eighth Circuit is

Affirmed.
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KIMEL ET AL. v». FLORIDA BOARD OF REGENTS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 98-791. Argued October 13, 1999—Decided January 11, 2000*

The Age Discrimination in Employment Act of 1967 (ADEA or Act),
as amended, makes it unlawful for an employer, including a State, “to
fail or refuse to hire or to discharge any individual or otherwise dis-
criminate against any individual . . . because of such individual’s age.”
29 U.S.C. §623(a)(1). Petitioners, three sets of plaintiffs, filed suit
under the ADEA against respondents, their state employers. Petition-
ers’ suits sought money damages for respondents’ alleged discrimina-
tion on the basis of age. Respondents in all three cases moved to dis-
miss the suits on the basis of the Eleventh Amendment. The District
Court in one case granted the motion to dismiss, while in each of the
remaining cases the District Court denied the motion. All three de-
cisions were appealed and consolidated before the Eleventh Circuit.
Petitioner United States intervened on appeal to defend the consti-
tutionality of the ADEA’s abrogation of the States’ Eleventh Amend-
ment immunity. In a divided panel opinion, the Eleventh Circuit held
that the ADEA does not abrogate the States’ Eleventh Amendment
immunity.

Held: Although the ADEA does contain a clear statement of Congress’
intent to abrogate the States’ immunity, that abrogation exceeded Con-
gress’ authority under §5 of the Fourteenth Amendment. Pp. 72-92.

(a) The ADEA satisfies the simple but stringent test this Court uses
to determine whether a federal statute properly subjects States to suits
by individuals: Congress made its intention to abrogate the States’ im-
munity unmistakably clear in the language of the statute. Dellmuth v.
Muth, 491 U. S. 223, 228. The ADEA states that its provisions “shall
be enforced in accordance with the powers, remedies, and procedures
provided in sections 211(b), 216 (except for subsection (a) thereof), and
217 of this title, and subsection (c) of this section.” 29 U. S. C. §626(b).
Section 216(b), in turn, authorizes employees to maintain actions for
backpay “against any employer (including a public agency) in any Fed-
eral or State court of competent jurisdiction . ...” Section 203(x) de-
fines “public agency” to include “the government of a State or political

*Together with No. 98-796, United States v. Florida Board of Regents
et al., also on certiorari to the same court.
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subdivision thereof,” and “any agency of . . . a State, or a political sub-
division of a State.” The text of §626(b) forecloses respondents’ claim
that the existence of an enforcement provision in the ADEA itself
renders Congress’ intent to incorporate §216(b)’s clear statement of
abrogation ambiguous. Congress’ use of the phrase “court of compe-
tent jurisdiction” in §216(b) also does not render its intent to abrogate
less than clear. Finally, because the clear statement inquiry focuses on
what Congress did enact, not when it did so, the Court will not infer
ambiguity from the sequence in which a clear textual statement is added
to a statute. Pp. 73-78.

(b) This Court held in EEOC v. Wyoming, 460 U. S. 226, 243, that the
ADEA constitutes a valid exercise of Congress’ Article I Commerce
Clause power. Congress’ powers under Article I, however, do not in-
clude the power to subject States to suit at the hands of private indi-
viduals. Seminole Tribe of Fla. v. Florida, 517 U. S. 44, 72-73. Sec-
tion 5 of the Fourteenth Amendment does grant Congress the authority
to abrogate the States’ sovereign immunity. Fitzpatrick v. Bitzer, 427
U. S. 445, 456. Pp. 78-80.

(c) Section 5 of the Fourteenth Amendment is an affirmative grant of
power to Congress. City of Boerne v. Flores, 521 U. S. 507, 517. That
power includes the authority both to remedy and to deter the violation
of rights guaranteed thereunder by prohibiting a somewhat broader
swath of conduct, including that which is not itself forbidden by the
Amendment’s text. Congress cannot, however, decree the substance
of the Fourteenth Amendment’s restrictions on the States. Id., at 519.
The ultimate interpretation and determination of the Amendment’s
substantive meaning remains the province of the Judicial Branch. This
Court has held that for remedial legislation to be appropriate under §5,
“[tlhere must be a congruence and proportionality between the injury
to be prevented or remedied and the means adopted to that end.” Id.,
at 520. Pp. 80-82.

(d) The ADEA is not “appropriate legislation” under §5 of the Four-
teenth Amendment. The ADEA’s purported abrogation of the States’
sovereign immunity is accordingly invalid. Pp. 82-91.

(1) The substantive requirements the ADEA imposes on state
and local governments are disproportionate to any unconstitutional con-
duct that conceivably could be targeted by the Act. Age is not a sus-
pect classification under the Equal Protection Clause. See, e. g., Greg-
ory v. Asheroft, 501 U. S. 452, 470. States therefore may discriminate
on the basis of age without offending the Fourteenth Amendment if the
age classification in question is rationally related to a legitimate state
interest. The rationality commanded by the Equal Protection Clause
does not require States to match age distinctions and the legitimate
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interests they serve with razorlike precision. Rather, a State may rely
on age as a proxy for other qualities, abilities, or characteristics that
are relevant to the State’s legitimate interests. That age proves to be
an inaccurate proxy in any individual case is irrelevant. Judged against
the backdrop of this Court’s equal protection jurisprudence, it is clear
that the ADEA is “so out of proportion to a supposed remedial or pre-
ventive object that it cannot be understood as responsive to, or designed
to prevent, unconstitutional behavior.” City of Boerne, supra, at 532.
The Act, through its broad restriction on the use of age as a discrimi-
nating factor, prohibits substantially more state employment decisions
and practices than would likely be held unconstitutional under the appli-
cable equal protection, rational basis standard. Petitioners’ reliance on
the “bona fide occupational qualification” defense of §623(f)(1) is mis-
placed. This Court’s decision in Western Air Lines, Inc. v. Criswell,
472 U. S. 400, conclusively demonstrates that the defense is a far cry
from the rational basis standard the Court applies to age discrimination
under the Equal Protection Clause. Although it is true that the exist-
ence of the defense makes the ADEA’s prohibition of age discrimination
less than absolute, the Act’s substantive requirements nevertheless
remain at a level akin to the Court’s heightened scrutiny cases under
the Equal Protection Clause. The exception in §623(f)(1) that permits
employers to engage in conduct otherwise prohibited by the Act “where
the differentiation is based on reasonable factors other than age” con-
firms, rather than disproves, the conclusion that the ADEA extends be-
yond the requirements of the Equal Protection Clause. That exception
makes clear that the employer cannot rely on age as a proxy for an
employee’s characteristics, Hazen Paper Co. v. Biggins, 507 U. S. 604,
611, whereas the Constitution permits such reliance, see, e. g., Gregory,
supra, at 473. Pp. 82-88.

(2) That the ADEA prohibits very little conduct likely to be held
unconstitutional, while significant, does not alone provide the answer
to the §5 inquiry. Difficult and intractable problems often require
powerful remedies, and this Court has never held that §5 precludes
Congress from enacting reasonably prophylactic legislation. One
means by which the Court has determined the difference between a
statute that constitutes an appropriate remedy and one that attempts
to substantively redefine the States’ legal obligations is by examining
the legislative record containing the reasons for Congress’ action. See,
e. 9., City of Boerne, supra, at 530-531. A review of the ADEA’s legis-
lative record as a whole reveals that Congress had virtually no reason
to believe that state and local governments were unconstitutionally dis-
criminating against their employees on the basis of age. Congress
never identified any pattern of age discrimination by the States, much
less any discrimination whatsoever that rose to the level of constitu-
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tional violation. That failure confirms that Congress had no reason to
believe that broad prophylactic legislation was necessary in this field.
Pp. 88-91.

(e) Today’s decision does not signal the end of the line for employees
who find themselves subject to age discrimination at the hands of their
state employers. Those employees are protected by state age discrimi-
nation statutes, and may recover money damages from their state em-
ployers, in almost every State of the Union. Pp. 91-92.

139 F. 3d 1426, affirmed.

(O’CONNOR, J., delivered the opinion of the Court, Parts I, IT, and IV of
which were joined by REHNQUIST, C. J., and ScALIA, KENNEDY, and
THOMAS, JJ., and Part III of which was joined by REENQUIST, C. J., and
STEVENS, SCALIA, SOUTER, GINSBURG, and BREYER, JJ. STEVENS, J,,
filed an opinion dissenting in part and concurring in part, in which Sou-
TER, GINSBURG, and BREYER, JJ., joined, post, p. 92. THOMAS, J., filed an
opinion concurring in part and dissenting in part, in which KENNEDY, J.,
joined, post, p. 99.

Jeremiah A. Collins argued the cause for petitioners in
No. 98-791, and respondents under this Court’s Rule 12.6 in
support of petitioner in No. 98-796. With him on the brief
were Robert H. Chanin, Laurence Gold, David Arendall,
Thomas W. Brooks, and Gerald J. Houlihan.

Barbara D. Underwood argued the cause for the United
States, as petitioner in No. 98-796, and respondent under
this Court’s Rule 12.6 in support of petitioners in No. 98-791.
With her on the briefs were Solicitor General Waxman, Act-
g Assistant Attorney Gemeral Lee, Patricia A. Millett,
Jessica Dunsay Silver, and Seth M. Galanter.

Jeffrey S. Sutton argued the cause for state respondents in
both cases. With him on the brief were Gregory G. Katsas,
Robert A. Butterworth, Attorney General of Florida, Louis
F. Hubener and Amelia Beisner, Assistant Attorneys Gen-
eral, Bill Pryor, Attorney General of Alabama, and Alice
Ann Byrne and Jack Park, Assistant Attorneys General.f

TLaurie A. McCann and Melvin Radowitz filed a brief for the American
Association of Retired Persons et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of Ohio
et al. by Betty D. Montgomery, Attorney General of Ohio, Edward B.
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JUSTICE O’CONNOR delivered the opinion of the Court.

The Age Discrimination in Employment Act of 1967
(ADEA or Act), 81 Stat. 602, as amended, 29 U. S. C. §621
et seq. (1994 ed. and Supp. III), makes it unlawful for an
employer, including a State, “to fail or refuse to hire or to
discharge any individual or otherwise discriminate against
any individual . . . because of such individual’s age.” 29
U.S.C. §623(a)(1). In these cases, three sets of plaintiffs
filed suit under the Act, seeking money damages for their
state employers’ alleged discrimination on the basis of age.
In each case, the state employer moved to dismiss the suit
on the basis of its Eleventh Amendment immunity. The
District Court in one case granted the motion to dismiss,
while in each of the remaining cases the District Court de-
nied the motion. Appeals in the three cases were consoli-
dated before the Court of Appeals for the Eleventh Circuit,
which held that the ADEA does not validly abrogate the
States’ Eleventh Amendment immunity. In these cases, we
are asked to consider whether the ADEA contains a clear

Foley, State Solicitor, Stephen P. Carney, Associate Solicitor, and Matthew
J. Lampke, Assistant Solicitor, Paul G. Summers, Attorney General of
Tennessee, and Michael E. Moore, Solicitor General, and by the Attorneys
General for their respective States as follows: Richard Blumenthal of
Connecticut, M. Jane Brady of Delaware, Thurbert E. Baker of Georgia,
Earl I. Anzai of Hawaii, Alan G. Lance of Idaho, Carla J. Stoval of Kansas,
Richard P. Ieyoub of Louisiana, Andrew Ketterer of Maine, Jennifer M.
Granholm of Michigan, Mike Moore of Mississippi, Joseph P. Mazurek of
Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada,
John J. Farmer, Jr., of New Jersey, W. A. Drew Edmondson of Oklahoma,
Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania, Sheldon
Whitehouse of Rhode Island, Jan Graham of Utah, William H. Sorrell of
Vermont, and Mark L. Earley of Virginia; for the Pennsylvania House of
Representatives, Republican Caucus, by David R. Fine and John P. Krill,
Jr.; and for the Pacific Legal Foundation by Robin L. Rivett and Frank
A. Shepherd.

Briefs of amici curiae were filed for the Coalition for Local Sovereignty
by Kenneth B. Clark; and for the English Language Advocates by Bar-
naby W. Zall.
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statement of Congress’ intent to abrogate the States’ Elev-
enth Amendment immunity and, if so, whether the ADEA
is a proper exercise of Congress’ constitutional authority.
We conclude that the ADEA does contain a clear statement
of Congress’ intent to abrogate the States’ immunity, but
that the abrogation exceeded Congress’ authority under §5
of the Fourteenth Amendment.

I
A

The ADEA makes it unlawful for an employer “to fail
or refuse to hire or to discharge any individual or otherwise
discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment,
because of such individual’s age.” 29 U.S.C. §623(a)(1).
The Act also provides several exceptions to this broad pro-
hibition. For example, an employer may rely on age where
it “is a bona fide occupational qualification reasonably neces-
sary to the normal operation of the particular business.”
§623(f)(1). The Act also permits an employer to engage
in conduct otherwise prohibited by §623(a)(1) if the em-
ployer’s action “is based on reasonable factors other than
age,” §623(f)(1), or if the employer “discharge[s] or other-
wise discipline[s] an individual for good cause,” §623(f)(3).
Although the Act’s prohibitions originally applied only to
individuals “at least forty years of age but less than sixty-
five years of age,” 81 Stat. 607, 29 U.S. C. §631 (1964 ed.,
Supp. III), Congress subsequently removed the upper age
limit, and the Act now covers individuals age 40 and over,
29 U.S.C. §631(a). Any person aggrieved by an employer’s
violation of the Act “may bring a civil action in any court
of competent jurisdiction” for legal or equitable relief.
§626(c)(1). Section 626(b) also permits aggrieved employ-
ees to enforce the Act through certain provisions of the
Fair Labor Standards Act of 1938 (FLSA), and the ADEA
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specifically incorporates §16(b) of the FLSA, 29 U.S.C.
§216(b).

Since its enactment, the ADEA’s scope of coverage has
been expanded by amendment. Of particular importance
to these cases is the Act’s treatment of state employers and
employees. When first passed in 1967, the ADEA applied
only to private employers. See 29 U.S.C. §630(b) (1964
ed., Supp. III) (defining term “employer” to exclude “the
United States, a corporation wholly owned by the Gov-
ernment of the United States, or a State or political sub-
division thereof”). 1In 1974, in a statute consisting primarily
of amendments to the FLSA, Congress extended application
of the ADEA’s substantive requirements to the States. Fair
Labor Standards Amendments of 1974 (1974 Act), §28, 88
Stat. 74. Congress accomplished that expansion in scope by
a simple amendment to the definition of “employer” con-
tained in 29 U.S.C. §630(b): “The term [employer] also
means . . . a State or political subdivision of a State and
any agency or instrumentality of a State or a political sub-
division of a State . . . .” Congress also amended the
ADEA’s definition of “employee,” still defining the term to
mean “an individual employed by any employer,” but ex-
cluding elected officials and appointed policymakers at the
state and local levels. §630(f). In the same 1974 Act, Con-
gress amended 29 U. S. C. §216(b), the FLSA enforcement
provision incorporated by reference into the ADEA. 88
Stat. 61. Section 216(b) now permits an individual to bring
a civil action “against any employer (including a public
agency) in any Federal or State court of competent juris-
diction.” Section 203(x) defines “[pJublic agency” to include
“the government of a State or political subdivision thereof,”
and “any agency of . .. a State, or a political subdivision
of a State.” Finally, in the 1974 Act, Congress added a pro-
vision prohibiting age discrimination generally in employ-
ment at the Federal Government. 88 Stat. 74, 29 U. S. C.
§633a (1994 ed. and Supp. III). Under the current ADEA,
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mandatory age limits for law enforcement officers and fire-
fighters—at federal, state, and local levels—are exempted
from the statute’s coverage. 5 U. S. C. §§3307(d), (e); 29
U.S. C. §623(j) (1994 ed., Supp. 1II).

B

In December 1994, Roderick MacPherson and Marvin
Narz, ages 57 and 58 at the time, filed suit under the ADEA
against their employer, the University of Montevallo, in the
United States District Court for the Northern District of
Alabama. In their complaint, they alleged that the univer-
sity had discriminated against them on the basis of their
age, that it had retaliated against them for filing discrimi-
nation charges with the Equal Employment Opportunity
Commission (EEOC), and that its College of Business, at
which they were associate professors, employed an evalua-
tion system that had a disparate impact on older faculty
members. MacPherson and Narz sought declaratory and
injunctive relief, backpay, promotions to full professor,
and compensatory and punitive damages. App. 21-25. The
University of Montevallo moved to dismiss the suit for lack
of subject matter jurisdiction, contending it was barred
by the Eleventh Amendment. No party disputes the Dis-
trict Court’s holding that the university is an instrumental-
ity of the State of Alabama. On September 9, 1996, the Dis-
trict Court granted the university’s motion. MacPherson
v. University of Montevallo, Civ. Action No. 94-AR-2962—-S
(ND Ala., Sept. 9, 1996), App. to Pet. for Cert. in No. 98-796,
pp. 63a-Tla. The court determined that, although the
ADEA contains a clear statement of Congress’ intent to ab-
rogate the States’ Eleventh Amendment immunity, Congress
did not enact or extend the ADEA under its Fourteenth
Amendment §5 enforcement power. Id., at 67a, 69a—70a.
The District Court therefore held that the ADEA did not
abrogate the States’ Eleventh Amendment immunity. Id.,
at Tla.
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In April 1995, a group of current and former faculty and
librarians of Florida State University, including J. Daniel
Kimel, Jr., the named petitioner in one of today’s cases, filed
suit against the Florida Board of Regents in the United
States District Court for the Northern District of Florida.
Complaint and Demand for Jury Trial in No. 95-CV-40194,
1 Record, Doc. No. 2. The complaint was subsequently
amended to add as plaintiffs current and former faculty and
librarians of Florida International University. App. 41.
The plaintiffs, all over age 40, alleged that the Florida Board
of Regents refused to require the two state universities to
allocate funds to provide previously agreed upon market
adjustments to the salaries of eligible university employees.
The plaintiffs contended that the failure to allocate the
funds violated both the ADEA and the Florida Civil Rights
Act of 1992, Fla. Stat. §760.01 et seq. (1997 and Supp. 1998),
because it had a disparate impact on the base pay of em-
ployees with a longer record of service, most of whom were
older employees. App. 42-45. The plaintiffs sought back-
pay, liquidated damages, and permanent salary adjustments
as relief. Id., at 46. The Florida Board of Regents moved
to dismiss the suit on the grounds of Eleventh Amendment
immunity. On May 17, 1996, the District Court denied the
motion, holding that Congress expressed its intent to ab-
rogate the States’ Eleventh Amendment immunity in the
ADEA, and that the ADEA is a proper exercise of con-
gressional authority under the Fourteenth Amendment.
No. TCA 95-40194-MMP (ND Fla.), App. to Pet. for Cert. in
No. 98-796, pp. b7a—62a.

In May 1996, Wellington Dickson filed suit against his
employer, the Florida Department of Corrections, in the
United States District Court for the Northern District of
Florida. Dickson alleged that the state employer failed to
promote him because of his age and because he had filed
grievances with respect to the alleged acts of age discrimi-
nation. Dickson sought injunctive relief, backpay, and com-
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pensatory and punitive damages. App. 83-109. The Flor-
ida Department of Corrections moved to dismiss the suit on
the grounds that it was barred by the Eleventh Amendment.
The District Court denied that motion on November 5, 1996,
holding that Congress unequivocally expressed its intent to
abrogate the States’ Eleventh Amendment immunity in the
ADEA, and that Congress had authority to do so under §5
of the Fourteenth Amendment. Dickson v. Florida Dept.
of Corrections, No. 5:96cv207-RH (ND Fla.), App. to Pet. for
Cert. in No. 98-796, pp. 72a-76a.

The plaintiffs in the MacPherson case, and the state de-
fendants in the Kimel and Dickson cases, appealed to the
Court of Appeals for the Eleventh Circuit. The United
States also intervened in all three cases to defend the
ADEA’s abrogation of the States’ Eleventh Amendment im-
munity. The Court of Appeals consolidated the appeals
and, in a divided panel opinion, held that the ADEA does
not abrogate the States’ Eleventh Amendment immunity.
139 F. 3d 1426, 1433 (1998). Judge Edmondson, although
stating that he believed “good reason exists to doubt that
the ADEA was (or could have been properly) enacted pursu-
ant to the Fourteenth Amendment,” id., at 1430, rested his
opinion on the ADEA’s lack of unmistakably clear language
evidencing Congress’ intent to abrogate the States’ sover-
eign immunity. Ibid. He noted that the ADEA lacks any
reference to the Eleventh Amendment or to the States’
sovereign immunity and does not contain, in one place, a
plain statement that States can be sued by individuals in
federal court. Id., at 1430-1431. Judge Cox concurred in
Judge Edmondson’s ultimate conclusion that the States are
immune from ADEA suits brought by individuals in fed-
eral court. Id., at 1444. Judge Cox, however, chose not
to address “the thorny issue of Congress’s intent,” id., at
1445, but instead found that Congress lacks the power under
§5 of the Fourteenth Amendment to abrogate the States’
Eleventh Amendment immunity under the ADEA. [Ibid.
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He concluded that “the ADEA confers rights far more ex-
tensive than those the Fourteenth Amendment provides,”
1d., at 1446, and that “Congress did not enact the ADEA as
a proportional response to any widespread violation of the
elderly’s constitutional rights.” Id., at 1447. Chief Judge
Hatchett dissented from both grounds. Id., at 1434.

We granted certiorari, 525 U.S. 1121 (1999), to resolve
a conflict among the Federal Courts of Appeals on the ques-
tion whether the ADEA validly abrogates the States’ Elev-
enth Amendment immunity. Compare Cooper v. New York
State Office of Mental Health, 162 F. 3d 770 (CA2 1998)
(holding that the ADEA does validly abrogate the States’
Eleventh Amendment immunity), cert. pending, No. 98-1524;
Migneault v. Peck, 158 F. 3d 1131 (CA10 1998) (same), cert.
pending, No. 98-1178; Coger v. Board of Regents of State
of Tenn., 154 F. 3d 296 (CA6 1998) (same), cert. pending,
No. 98-821; Keeton v. University of Nev. System, 150 F.
3d 1055 (CA9 1998) (same); Scott v. University of Miss.,
148 F. 3d 493 (CA5 1998) (same); and Goshtasby v. Board
of Trustees of Univ. of Ill., 141 F. 3d 761 (CA7 1998) (same),
with Humenansky v. Regents of Univ. of Minn., 152 F. 3d
822 (CA8 1998) (holding that the ADEA does not validly ab-
rogate the States’ Eleventh Amendment immunity), cert.
pending, No. 98-1235; and 139 F. 3d 1426 (CA11 1998) (case
below).

II

The Eleventh Amendment states:

“The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, com-
menced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

Although today’s cases concern suits brought by citizens
against their own States, this Court has long “‘understood
the Eleventh Amendment to stand not so much for what it
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says, but for the presupposition . . . which it confirms.
Seminole Tribe of Fla. v. Florida, 517 U. S. 44, 54 (1996)
(quoting Blatchford v. Native Village of Noatak, 501 U. S.
775, 779 (1991)). Accordingly, for over a century now, we
have made clear that the Constitution does not provide for
federal jurisdiction over suits against nonconsenting States.
College Savings Bank v. Florida Prepaid Postsecondary Ed.
Expense Bd., 527 U. S. 666, 669-670 (1999); Seminole Tribe,
supra, at 54; see Hans v. Louwisiana, 134 U. S. 1, 15 (1890).
Petitioners nevertheless contend that the States of Alabama
and Florida must defend the present suits on the merits be-
cause Congress abrogated their Eleventh Amendment im-
munity in the ADEA. To determine whether petitioners
are correct, we must resolve two predicate questions: first,
whether Congress unequivocally expressed its intent to ab-
rogate that immunity; and second, if it did, whether Congress
acted pursuant to a valid grant of constitutional authority.
Seminole Tribe, supra, at 55.

III

To determine whether a federal statute properly subjects
States to suits by individuals, we apply a “simple but strin-
gent test: ‘Congress may abrogate the States’ constitution-
ally secured immunity from suit in federal court only by
making its intention unmistakably clear in the language of
the statute.”” Dellmuth v. Muth, 491 U. S. 223, 228 (1989)
(quoting Atascadero State Hospital v. Scanlon, 473 U. S.
234, 242 (1985)). We agree with petitioners that the ADEA
satisfies that test. The ADEA states that its provisions
“shall be enforced in accordance with the powers, remedies,
and procedures provided in sections 211(b), 216 (except for
subsection (a) thereof), and 217 of this title, and subsection
(c) of this section.” 29 U.S. C. §626(b). Section 216(b), in
turn, clearly provides for suits by individuals against States.
That provision authorizes employees to maintain actions for
backpay “against any employer (including a public agency)
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)

in any Federal or State court of competent jurisdiction. ...’
Any doubt concerning the identity of the “public agency” de-
fendant named in §216(b) is dispelled by looking to § 203(x),
which defines the term to include “the government of a
State or political subdivision thereof,” and “any agency
of . .. a State, or a political subdivision of a State.” Read
as a whole, the plain language of these provisions clearly
demonstrates Congress’ intent to subject the States to suit
for money damages at the hands of individual employees.
Respondents maintain that these statutory sections are
less than “unmistakably clear” for two reasons. Brief for
Respondents 15. First, they note that the ADEA already
contains its own enforcement provision, §626(c)(1), which
provides in relevant part that “[alny person aggrieved may
bring a civil action in any court of competent jurisdiction for
such legal or equitable relief as will effectuate the purposes
of this chapter.” Respondents claim that the existence of
§626(c)(1) renders Congress’ intent to incorporate the clear
statement of abrogation in §216(b), the FLSA’s enforcement
provision, ambiguous. The text of the ADEA forecloses re-
spondents’ argument. Section 626(b) clearly states that the
ADEA “shall be enforced in accordance with the powers,
remedies, and procedures provided in [section 216(b)] and
subsection (c) of this section.” §626(b) (emphasis added).
In accord with that statutory language, we have explained
repeatedly that §626(b) incorporates the FLSA’s enforce-
ment provisions, and that those remedial options operate to-
gether with § 626(c)(1). See McKennon v. Nashville Banner
Publishing Co., 513 U. S. 352, 357 (1995) (“[The ADEA’s] re-
medial provisions incorporate by reference the provisions of
the Fair Labor Standards Act of 1938”); Hoffmann-La Roche
Inc. v. Sperling, 493 U. S. 165, 167 (1989) (“[TIhe ADEA in-
corporates enforcement provisions of the Fair Labor Stand-
ards Act of 1938, and provides that the ADEA shall be en-
forced using certain of the powers, remedies, and procedures
of the FLSA” (citation omitted)); Lorillard v. Pons, 434 U. S.
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575, 582 (1978) (“[Blut for those changes Congress expressly
made [in the ADEA], it intended to incorporate fully the
remedies and procedures of the FLSA”). Respondents’ ar-
gument attempts to create ambiguity where, according to
the statute’s text and this Court’s repeated interpretations
thereof, there is none.

Respondents next point to the phrase “court of competent
jurisdiction” in § 216(b), and contend that it makes Congress’
intent to abrogate less than clear. Relying on our decision
in the distinct context of a state waiver of sovereign im-
munity, Kennecott Copper Corp. v. State Tax Comm’n, 327
U.S. 573 (1946), respondents maintain that perhaps Con-
gress simply intended to permit an ADEA suit against a
State only in those cases where the State previously has
waived its Eleventh Amendment immunity to suit. We dis-
agree. Our decision in Kennecott Copper must be read in
context. The petitioner there contended that Utah had
waived its Eleventh Amendment immunity to suit in federal
court through a state statute that authorized taxpayers to
pay their taxes under protest and “‘thereafter bring an
action in any court of competent jurisdiction for the return
thereof . . ..”” Id., at 575, n. 1 (quoting Utah Code Ann.
§80-5-76 (1943)). Although the statute undoubtedly pro-
vided for suit against the State of Utah in its own courts,
we held that the statute fell short of the required “clear
declaration by a State of its consent to be sued in the fed-
eral courts.” 327 U. S., at 579-580 (emphasis added). Sec-
tion 216(b) contains no such ambiguity. The statute author-
izes employee suits against States “in any Federal or State
court of competent jurisdiction.” §216(b) (emphasis added).
That language eliminates the ambiguity identified in Ken-
necott Copper—whether Utah intended to permit suits
against the sovereign in state court only, or in state and
federal court. Under §216(b), the answer to that question is
clear—actions may be maintained in federal and state court.
That choice of language sufficiently indicates Congress’ in-
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tent, in the ADEA, to abrogate the States’ Eleventh Amend-
ment immunity to suits by individuals.

Although JUSTICE THOMAS concedes in his opinion that
our cases have never required that Congress make its clear
statement in a single section or in statutory provisions
enacted at the same time, post, at 104-105 (opinion concur-
ring in part and dissenting in part), he concludes that the
ADEA lacks the requisite clarity because of the “sequence
of events” surrounding the enactment and amendment of
§§216(b) and 626(b), post, at 102. JUSTICE THOMAS states
that he is unwilling to assume that when Congress amended
§216(b) in 1974, it recognized the consequences that amend-
ment would have for the ADEA. Ibid. We respectfully
disagree. The fact that Congress amended the ADEA itself
in the same 1974 Act makes it more than clear that Congress
understood the consequences of its actions. Indeed, Con-
gress amended §216(b) to provide for suits against States
in precisely the same Act in which it extended the ADEA’s
substantive requirements to the States. See 1974 Act,
§6(d)(1), 88 Stat. 61 (amending §216(b)); §28(a), 88 Stat. 74
(extending ADEA to the States). Those provisions confirm
for us that the effect on the ADEA of the §216(b) amend-
ment was not mere happenstance. In any event, we have
never held that Congress must speak with different grada-
tions of clarity depending on the specific circumstances of
the relevant legislation (e. g., amending incorporated provi-
sions as opposed to enacting a statute for the first time).
The clear statement inquiry focuses on what Congress did
enact, not when it did so. We will not infer ambiguity from
the sequence in which a clear textual statement is added to
a statute.

We also disagree with JUSTICE THOMAS’ remaining points,
see post, at 105-109. Although the ADEA does contain its
own enforcement provision in §626(c)(1), the text of §626(b)
acknowledges §626(c)(1)’s existence and makes clear that
the ADEA also incorporates §216(b), save as indicated
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otherwise in §626(b)’s proviso. See §626(b) (“The provi-
sions of this chapter shall be enforced in accordance with the
powers, remedies, and procedures provided in sectio[n] . . .
216 (except for subsection (a) thereof) . . . and subsection (c)
of this section” (emphasis added)). We fail to see how the
interpretation suggested by JUSTICE THOMAS, under which
§626(b) would carry over only those §216(b) “embellish-
ments” not already provided for in §626(c)(1) except for the
authorization of suits against States, see post, at 106, could
be a permissible one. To accept that interpretation, for ex-
ample, one would have to conclude that Congress intended
to incorporate only the portion of §216(b)’s third sentence
that provides for collective actions, but not the part of the
very same sentence that authorizes suits against States.
See §216(b) (“An action to recover the liability prescribed in
either of the preceding sentences may be maintained against
any employer (including a public agency) in any Federal or
State court of competent jurisdiction by any one or more
employees for and in behalf of himself or themselves and
other employees similarly situated”).

JUSTICE THOMAS also concludes that §216(b) itself fails
the clear statement test. Post, at 108-109. As we have
already explained, the presence of the word “competent”
in §216(b) does not render that provision less than “un-
mistakably clear.” See supra, at 75-76. JUSTICE THOMAS’
reliance on a single phrase from our decision in Employees
of Dept. of Public Health and Welfare of Mo. v. Depart-
ment of Public Health and Welfare of Mo., 411 U. S. 279
(1973), see post, at 108, as support for the contrary proposi-
tion is puzzling, given his separate argument with respect to
§6(d)(2)(A) of the 1974 Act. Crucial to JUSTICE THOMAS’
argument on that front is his acknowledgment that Congress
did intend in the 1974 amendments to permit “FLSA plain-
tiffs who had been frustrated by state defendants’ invocation
of Eleventh Amendment immunity under Employees to avail
themselves of the newly amended §216(b).” Post, at 103;
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see also post, at 108-109. We agree with the implication of
that statement: In response to Employees, Congress clearly
intended through “the newly amended §216(b)” to abrogate
the States’ sovereign immunity. In light of our conclu-
sion that Congress unequivocally expressed its intent to
abrogate the States’ Eleventh Amendment immunity, we
now must determine whether Congress effectuated that
abrogation pursuant to a valid exercise of constitutional
authority.
Iv

A

This is not the first time we have considered the constitu-
tional validity of the 1974 extension of the ADEA to state
and local governments. In EEOC v. Wyoming, 460 U. S.
226, 243 (1983), we held that the ADEA constitutes a valid
exercise of Congress’ power “[tJo regulate Commerce . . .
among the several States,” Art. I, §8, cl. 3, and that the Act
did not transgress any external restraints imposed on the
commerce power by the Tenth Amendment. Because we
found the ADEA valid under Congress’ Commerce Clause
power, we concluded that it was unnecessary to determine
whether the Act also could be supported by Congress’ power
under §5 of the Fourteenth Amendment. 460 U. S., at 243.
But see d., at 259-263 (Burger, C. J., dissenting). Resolu-
tion of today’s cases requires us to decide that question.

In Seminole Tribe, we held that Congress lacks power
under Article I to abrogate the States’ sovereign immunity.
517 U.S., at 72-73. “Even when the Constitution vests in
Congress complete lawmaking authority over a particular
area, the Eleventh Amendment prevents congressional au-
thorization of suits by private parties against unconsenting
States.” Id., at 72. Last Term, in a series of three deci-
sions, we reaffirmed that central holding of Seminole Tribe.
See College Savings Bank, 527 U. S., at 672; Florida Prepaid
Postsecondary Ed. Expense Bd. v. College Savings Bank,
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527 U. S. 627, 636 (1999); Alden v. Maine, 527 U. S. 706, 712
(1999). Indeed, in College Savings Bank, we rested our de-
cision to overrule the constructive waiver rule of Parden v.
Terminal R. Co. of Ala. Docks Dept., 377 U. S. 184 (1964), in
part, on our Seminole Tribe holding. See College Savings
Bank, supra, at 683 (“Recognizing a congressional power to
exact constructive waivers of sovereign immunity through
the exercise of Article I powers would also, as a practical
matter, permit Congress to circumvent the antiabrogation
holding of Seminole Tribe”). Under our firmly established
precedent then, if the ADEA rests solely on Congress’ Ar-
ticle I commerce power, the private petitioners in today’s
cases cannot maintain their suits against their state
employers.

JUSTICE STEVENS disputes that well-established prece-
dent again. Compare post, p. 92 (opinion dissenting in part
and concurring in part), with Alden, supra, p. 760 (SOUTER,
J., dissenting); College Savings Bank, 527 U. S., at 692, n. 2
(STEVENS, J., dissenting); id., at 699-705 (BREYER, J., dis-
senting); Florida Prepaid, supra, at 664—665 (STEVENS, J.,
dissenting); Seminole Tribe, 517 U. S., at 76-100 (STEVENS,
J., dissenting); id., at 100-185 (SOUTER, J., dissenting). In
Alden, we explained that, “[aJlthough the sovereign immu-
nity of the States derives at least in part from the common-
law tradition, the structure and history of the Constitution
make clear that the immunity exists today by constitutional
design.” 527 U.S., at 733. For purposes of today’s deci-
sion, it is sufficient to note that we have on more than one
occasion explained the substantial reasons for adhering to
that constitutional design. See id., at 712-754; College
Savings Bank, supra, at 669-670, 687-691; Seminole Tribe,
supra, at 54-55, 59-73; Pennsylvania v. Union Gas Co., 491
U. S. 1, 30-42 (1989) (SCALIA, J., concurring in part and dis-
senting in part). Indeed, the present dissenters’ refusal to
accept the validity and natural import of decisions like Hans,
rendered over a full century ago by this Court, makes it dif-
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ficult to engage in additional meaningful debate on the place
of state sovereign immunity in the Constitution. Compare
Hans, 134 U. S., at 10, 14-16, with post, at 97 (STEVENS, J.,
dissenting in part and concurring in part). Today we adhere
to our holding in Seminole Tribe: Congress’ powers under
Article I of the Constitution do not include the power to sub-
ject States to suit at the hands of private individuals.

Section 5 of the Fourteenth Amendment, however, does
grant Congress the authority to abrogate the States’ sov-
ereign immunity. In Fitzpatrick v. Bitzer, 427 U.S. 445
(1976), we recognized that “the Eleventh Amendment, and
the principle of state sovereignty which it embodies, are
necessarily limited by the enforcement provisions of §5 of
the Fourteenth Amendment.” Id., at 456 (citation omitted).
Since our decision in Fitzpatrick, we have reaffirmed the
validity of that congressional power on numerous occasions.
See, e. g., College Savings Bank, supra, at 670; Florida Pre-
paid, supra, at 636-637; Alden, supra, at 756; Seminole
Tribe, supra, at 59. Accordingly, the private petitioners in
these cases may maintain their ADEA suits against the
States of Alabama and Florida if, and only if, the ADEA is
appropriate legislation under §5.

B
The Fourteenth Amendment provides, in relevant part:

“Section 1. ... No State shall make or enforce any
law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due
process of law; nor deny to any person within its juris-
diction the equal protection of the laws.”

“Section 5. The Congress shall have power to enforce,
by appropriate legislation, the provisions of this article.”

As we recognized most recently in City of Boerne v. Flores,
521 U. S. 507, 517 (1997), §5 is an affirmative grant of power
to Congress. “It is for Congress in the first instance to
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‘determin[e] whether and what legislation is needed to se-
cure the guarantees of the Fourteenth Amendment,” and
its conclusions are entitled to much deference.” Id., at 536
(quoting Katzenbach v. Morgan, 384 U.S. 641, 651 (1966)).
Congress’ §5 power is not confined to the enactment of legis-
lation that merely parrots the precise wording of the Four-
teenth Amendment. Rather, Congress’ power “to enforce”
the Amendment includes the authority both to remedy and
to deter violation of rights guaranteed thereunder by pro-
hibiting a somewhat broader swath of conduct, including
that which is not itself forbidden by the Amendment’s text.
521 U. S, at 518.

Nevertheless, we have also recognized that the same
language that serves as the basis for the affirmative grant
of congressional power also serves to limit that power. For
example, Congress cannot “decree the substance of the Four-
teenth Amendment’s restrictions on the States. . . . It has
been given the power ‘to enforce,” not the power to de-
termine what constitutes a constitutional violation.” Id.,
at 519 (emphases added). The ultimate interpretation and
determination of the Fourteenth Amendment’s substantive
meaning remains the province of the Judicial Branch. Id.,
at 536. In City of Boerne, we noted that the determina-
tion whether purportedly prophylactic legislation constitutes
appropriate remedial legislation, or instead effects a sub-
stantive redefinition of the Fourteenth Amendment right at
issue, is often difficult. Id., at 519-520. The line between
the two is a fine one. Accordingly, recognizing that “Con-
gress must have wide latitude in determining where [that
line] lies,” we held that “[t]here must be a congruence and
proportionality between the injury to be prevented or reme-
died and the means adopted to that end.” Id., at 520.

In City of Boerne, we applied that “congruence and pro-
portionality” test and held that the Religious Freedom
Restoration Act of 1993 (RFRA) was not appropriate legis-
lation under §5. We first noted that the legislative record
contained very little evidence of the unconstitutional conduct
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purportedly targeted by RFRA’s substantive provisions.
Rather, Congress had uncovered only “anecdotal evidence”
that, standing alone, did not reveal a “widespread pattern
of religious discrimination in this country.” Id., at 531.
Second, we found that RFRA is “so out of proportion to a
supposed remedial or preventive object that it cannot be
understood as responsive to, or designed to prevent, un-
constitutional behavior.” Id., at 532.

Last Term, we again had occasion to apply the “congru-
ence and proportionality” test. In Florida Prepaid, we
considered the validity of the Eleventh Amendment abro-
gation provision in the Patent and Plant Variety Protection
Remedy Clarification Act (Patent Remedy Act). We held
that the statute, which subjected States to patent infringe-
ment suits, was not appropriate legislation under §5 of the
Fourteenth Amendment. The Patent Remedy Act failed to
meet our congruence and proportionality test first because
“Congress identified no pattern of patent infringement by
the States, let alone a pattern of constitutional violations.”
527 U.S., at 640 (emphasis added). Moreover, because it
was unlikely that many of the acts of patent infringement
affected by the statute had any likelihood of being unconsti-
tutional, we concluded that the scope of the Act was out of
proportion to its supposed remedial or preventive objectives.
Id., at 647. Instead, “[t]he statute’s apparent and more basic
aims were to provide a uniform remedy for patent infringe-
ment and to place States on the same footing as private par-
ties under that regime.” Id., at 647-648. While we ac-
knowledged that such aims may be proper congressional
concerns under Article I, we found them insufficient to
support an abrogation of the States’ Eleventh Amendment
immunity after Seminole Tribe. Florida Prepaid, supra,
at 648.

C

Applying the same “congruence and proportionality” test
in these cases, we conclude that the ADEA is not “appro-
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priate legislation” under §5 of the Fourteenth Amendment.
Initially, the substantive requirements the ADEA imposes
on state and local governments are disproportionate to
any unconstitutional conduct that conceivably could be tar-
geted by the Act. We have considered claims of unconstitu-
tional age discrimination under the Equal Protection Clause
three times. See Gregory v. Ashcroft, 501 U. S. 452 (1991);
Vance v. Bradley, 440 U.S. 93 (1979); Massachusetts Bd.
of Retirement v. Murgia, 427 U. S. 307 (1976) (per curiam,).
In all three cases, we held that the age classifications at issue
did not violate the Equal Protection Clause. See Gregory,
supra, at 473; Bradley, supra, at 102-103, n. 20, 108-112;
Murgia, supra, at 317. Age classifications, unlike govern-
mental conduct based on race or gender, cannot be char-
acterized as “so seldom relevant to the achievement of any
legitimate state interest that laws grounded in such con-
siderations are deemed to reflect prejudice and antipathy.”
Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 440
(1985). Older persons, again, unlike those who suffer dis-
crimination on the basis of race or gender, have not been
subjected to a “‘history of purposeful unequal treatment.””
Murgia, supra, at 313 (quoting San Antonio Independent
School Dist. v. Rodriguez, 411 U. S. 1, 28 (1973)). Old age
also does not define a discrete and insular minority because
all persons, if they live out their normal life spans, will ex-
perience it. 427 U.S., at 313-314. Accordingly, as we rec-
ognized in Murgia, Bradley, and Gregory, age is not a sus-
pect classification under the Equal Protection Clause. See,
e. 9., Gregory, supra, at 470; Bradley, supra, at 97; Murgia,
supra, at 313-314.

States may discriminate on the basis of age without of-
fending the Fourteenth Amendment if the age classification
in question is rationally related to a legitimate state interest.
The rationality commanded by the Equal Protection Clause
does not require States to match age distinctions and the
legitimate interests they serve with razorlike precision. As
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we have explained, when conducting rational basis review
“we will not overturn such [government action] unless the
varying treatment of different groups or persons is so un-
related to the achievement of any combination of legitimate
purposes that we can only conclude that the [government’s]
actions were irrational.” Bradley, supra, at 97. In con-
trast, when a State discriminates on the basis of race or
gender, we require a tighter fit between the discriminatory
means and the legitimate ends they serve. See, e. g.,, Ada-
rand Constructors, Inc. v. Penia, 515 U.S. 200, 227 (1995)
(“[Racial] classifications are constitutional only if they are
narrowly tailored measures that further compelling govern-
mental interests”); Mississippi Univ. for Women v. Hogan,
458 U. S. 718, 724 (1982) (holding that gender classifications
are constitutional only if they serve “‘important gov-
ernmental objectives and . . . the discriminatory means
employed’ are ‘substantially related to the achievement
of those objectives’” (citation omitted)). Under the Four-
teenth Amendment, a State may rely on age as a proxy for
other qualities, abilities, or characteristics that are relevant
to the State’s legitimate interests. The Constitution does
not preclude reliance on such generalizations. That age
proves to be an inaccurate proxy in any individual case is
irrelevant. “[W]here rationality is the test, a State ‘does
not violate the Equal Protection Clause merely because the
classifications made by its laws are imperfect.”” Murgia,
supra, at 316 (quoting Dandridge v. Williams, 397 U. S. 471,
485 (1970)). Finally, because an age classification is pre-
sumptively rational, the individual challenging its constitu-
tionality bears the burden of proving that the “facts on which
the classification is apparently based could not reasonably be
conceived to be true by the governmental decisionmaker.”
Bradley, supra, at 111; see Gregory, supra, at 473.

Our decisions in Murgia, Bradley, and Gregory illustrate
these principles. In all three cases, we held that the States’
reliance on broad generalizations with respect to age did
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not violate the Equal Protection Clause. In Murgia, we up-
held against an equal protection challenge a Massachusetts
statute requiring state police officers to retire at age 50.
The State justified the provision on the ground that the age
classification assured the State of the physical preparedness
of its officers. 427 U. S,, at 314-315. Although we acknowl-
edged that Officer Murgia himself was in excellent physical
health and could still perform the duties of a state police
officer, we found that the statute clearly met the require-
ments of the Equal Protection Clause. Id., at 311, 314-317.
“That the State chooses not to determine fitness more pre-
cisely through individualized testing after age 50 [does not
prove] that the objective of assuring physical fitness is not
rationally furthered by a maximum-age limitation.” Id., at
316. In Bradley, we considered an equal protection chal-
lenge to a federal statute requiring Foreign Service officers
to retire at age 60. We explained: “If increasing age brings
with it increasing susceptibility to physical difficulties, . . .
the fact that individual Foreign Service employees may be
able to perform past age 60 does not invalidate [the statute]
any more than did the similar truth undercut compulsory
retirement at age 50 for uniformed state police in Murgia.”
440 U. S., at 108. Finally, in Gregory, we upheld a provision
of the Missouri Constitution that required judges to retire
at age 70. Noting that the Missouri provision was based
on a generalization about the effect of old age on the ability
of individuals to serve as judges, we acknowledged that
“l[i]t is far from true that all judges suffer significant de-
terioration in performance at age 70,” “[i]t is probably not
true that most do,” and “[i]t may not be true at all.” 501
U. S, at 473. Nevertheless, because Missouri’s age classifi-
cation was subject only to rational basis review, we held that
the State’s reliance on such imperfect generalizations was
entirely proper under the Equal Protection Clause. Ibid.
These decisions thus demonstrate that the constitutionality
of state classifications on the basis of age cannot be deter-
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mined on a person-by-person basis. Our Constitution per-
mits States to draw lines on the basis of age when they have
a rational basis for doing so at a class-based level, even if it
“is probably not true” that those reasons are valid in the
majority of cases.

Judged against the backdrop of our equal protection juris-
prudence, it is clear that the ADEA is “so out of proportion
to a supposed remedial or preventive object that it cannot
be understood as responsive to, or designed to prevent, un-
constitutional behavior.” City of Boerne, 521 U. S., at 532.
The Act, through its broad restriction on the use of age as a
discriminating factor, prohibits substantially more state
employment decisions and practices than would likely be
held unconstitutional under the applicable equal protection,
rational basis standard. The ADEA makes unlawful, in
the employment context, all “discriminat[ion] against any in-
dividual . . . because of such individual’s age.” 29 U.S. C.
§623(a)(1). Petitioners, relying on the Act’s exceptions,
dispute the extent to which the ADEA erects protections
beyond the Constitution’s requirements. They contend that
the Act’s prohibition, considered together with its excep-
tions, applies only to arbitrary age discrimination, which in
the majority of cases corresponds to conduct that violates
the Equal Protection Clause. We disagree.

Petitioners stake their claim on §623(f)(1). That section
permits employers to rely on age when it “is a bona fide
occupational qualification reasonably necessary to the nor-
mal operation of the particular business.” Petitioners’ re-
liance on the “bona fide occupational qualification” (BFOQ)
defense is misplaced. Our interpretation of §623(f)(1) in
Western Air Lines, Inc. v. Criswell, 472 U.S. 400 (1985),
conclusively demonstrates that the defense is a far cry from
the rational basis standard we apply to age discrimination
under the Equal Protection Clause. The petitioner in that
case maintained that, pursuant to the BFOQ defense, em-
ployers must be permitted to rely on age when such reliance
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has a “rational basis in fact.” Id., at 417. We rejected that
argument, explaining that “[tlhe BFOQ standard adopted
in the statute is one of ‘reasonable necessity,” not reason-
ableness,” id., at 419, and that the ADEA standard and the
rational basis test are “significantly different,” id., at 421.
Under the ADEA, even with its BFOQ defense, the
State’s use of age is prima facie unlawful. See 29 U. S. C.
§623(a)(1); Western Air Lines, 472 U. S., at 422 (“Under the
Act, employers are to evaluate employees . . . on their
merits and not their age”). Application of the Act there-
fore starts with a presumption in favor of requiring the em-
ployer to make an individualized determination. See ibid.
In Western Air Lines, we concluded that the BFOQ defense,
which shifts the focus from the merits of the individual em-
ployee to the necessity for the age classification as a whole, is
“‘meant to be an extremely narrow exception to the general
prohibition’ of age discrimination contained in the ADEA.”
Id., at 412 (citation omitted). We based that conclusion on
both the restrictive language of the statutory BFOQ pro-
vision itself and the EEOC’s regulation interpreting that ex-
ception. See 29 CFR §1625.6(a) (1998) (“It is anticipated
that this concept of a [BFOQ] will have limited scope and
application. Further, as this is an exception to the Act it
must be narrowly construed”). To succeed under the BFOQ
defense, we held that an employer must demonstrate either
“a substantial basis for believing that all or nearly all em-
ployees above an age lack the qualifications required for the
position,” or that reliance on the age classification is neces-
sary because “it is highly impractical for the employer to
insure by individual testing that its employees will have
the necessary qualifications for the job.” 472 U.S., at 422—
423 (emphases added). Measured against the rational basis
standard of our equal protection jurisprudence, the ADEA
plainly imposes substantially higher burdens on state em-
ployers. Thus, although it is true that the existence of the
BFOQ defense makes the ADEA’s prohibition of age dis-
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crimination less than absolute, the Act’s substantive require-
ments nevertheless remain at a level akin to our heightened
scrutiny cases under the Equal Protection Clause.

Petitioners also place some reliance on the next clause in
§623(f)(1), which permits employers to engage in conduct
otherwise prohibited by the Act “where the differentiation
is based on reasonable factors other than age.” This ex-
ception confirms, however, rather than disproves, the con-
clusion that the ADEA’s protection extends beyond the re-
quirements of the Equal Protection Clause. The exception
simply makes clear that “[t]lhe employer cannot rely on age
as a proxy for an employee’s remaining characteristics, such
as productivity, but must instead focus on those factors
directly.” Hazen Paper Co. v. Biggins, 507 U.S. 604, 611
(1993). Under the Constitution, in contrast, States may rely
on age as a proxy for other characteristics. See Gregory,
501 U.S., at 473 (generalization about ability to serve as
judges at age 70); Bradley, 440 U. S., at 108-109, 112 (gener-
alization about ability to serve as Foreign Service officer at
age 60); Murgia, 427 U. S., at 314-317 (generalization about
ability to serve as state police officer at age 50). Section
623(f)(1), then, merely confirms that Congress, through the
ADEA, has effectively elevated the standard for analyzing
age discrimination to heightened scrutiny.

That the ADEA prohibits very little conduct likely to be
held unconstitutional, while significant, does not alone pro-
vide the answer to our §5 inquiry. Difficult and intractable
problems often require powerful remedies, and we have
never held that §5 precludes Congress from enacting rea-
sonably prophylactic legislation. Our task is to determine
whether the ADEA is in fact just such an appropriate rem-
edy or, instead, merely an attempt to substantively redefine
the States’ legal obligations with respect to age discrimi-
nation. One means by which we have made such a deter-
mination in the past is by examining the legislative record
containing the reasons for Congress’ action. See, e. g., Flor-
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ida Prepaid, 527 U. S., at 640-647; City of Boerne, 521 U. S.,
at 530-531. “The appropriateness of remedial measures
must be considered in light of the evil presented. Strong
measures appropriate to address one harm may be an unwar-
ranted response to another, lesser one.” Id., at 530 (citing
South Carolina v. Katzenbach, 383 U. S. 301, 308 (1966)).

Our examination of the ADEA’s legislative record con-
firms that Congress’ 1974 extension of the Act to the States
was an unwarranted response to a perhaps inconsequential
problem. Congress never identified any pattern of age dis-
crimination by the States, much less any discrimination
whatsoever that rose to the level of constitutional violation.
The evidence compiled by petitioners to demonstrate such
attention by Congress to age discrimination by the States
falls well short of the mark. That evidence consists almost
entirely of isolated sentences clipped from floor debates and
legislative reports. See, e.g., S. Rep. No. 93-846, p. 112
(1974); S. Rep. No. 93-690, p. 56 (1974); H. R. Rep. No. 93—
913, pp. 40-41 (1974); S. Rep. No. 93-300, p. 57 (1973); Senate
Special Committee on Aging, Improving the Age Discrimi-
nation Law, 93d Cong., 1st Sess., 14 (Comm. Print 1973); 113
Cong. Rec. 34742 (1967) (remarks of Rep. Steiger); id., at
34749 (remarks of Rep. Donohue); 110 Cong. Rec. 13490
(1964) (remarks of Sen. Smathers); id., at 9912 (remarks of
Sen. Sparkman); id., at 2596 (remarks of Rep. Beckworth).
The statements of Senator Bentsen on the floor of the Senate
are indicative of the strength of the evidence relied on by
petitioners. See, e. g., 118 Cong. Rec. 24397 (1972) (stating
that “there is ample evidence that age discrimination is
broadly practiced in government employment,” but relying
on newspaper articles about federal employees); id., at 7745
(“Letters from my own State have revealed that State and
local governments have also been guilty of discrimination
toward older employees”); ibid. (“[T]here are strong indica-
tions that the hiring and firing practices of governmental
units discriminate against the elderly . ..”).
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Petitioners place additional reliance on Congress’ consid-
eration of a 1966 report prepared by the State of California
on age discrimination in its public agencies. See Hearings
on H. R. 3651 et al. before the Subcommittee on Labor of
the House of Representatives Committee on Education and
Labor, 90th Cong., 1st Sess., pp. 161-201 (1967) (Hearings)
(reprinting State of California, Citizens’ Advisory Commit-
tee on Aging, Age Discrimination in Public Agencies (1966)).
Like the assorted sentences petitioners cobble together from
a decade’s worth of congressional reports and floor debates,
the California study does not indicate that the State had en-
gaged in any unconstitutional age discrimination. In fact,
the report stated that the majority of the age limits un-
covered in the state survey applied in the law enforce-
ment and firefighting occupations. Hearings 168. Those
age limits were not only permitted under California law at
the time, see ibid., but are also currently permitted under
the ADEA. See 5 U.S. C. §§3307(d), (e); 29 U. S. C. §623(j)
(1994 ed., Supp. III). Even if the California report had un-
covered a pattern of unconstitutional age discrimination in
the State’s public agencies at the time, it nevertheless would
have been insufficient to support Congress’ 1974 extension
of the ADEA to every State of the Union. The report sim-
ply does not constitute “evidence that [unconstitutional age
discrimination] had become a problem of national import.”
Florida Prepaid, supra, at 641.

Finally, the United States’ argument that Congress found
substantial age discrimination in the private sector, see Brief
for United States 38, is beside the point. Congress made
no such findings with respect to the States. Although we
also have doubts whether the findings Congress did make
with respect to the private sector could be extrapolated to
support a finding of unconstitutional age discrimination in
the public sector, it is sufficient for these cases to note that
Congress failed to identify a widespread pattern of age dis-
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crimination by the States. See Florida Prepaid, 527 U. S.,
at 640.

A review of the ADEA’s legislative record as a whole,
then, reveals that Congress had virtually no reason to be-
lieve that state and local governments were unconstitution-
ally discriminating against their employees on the basis of
age. Although that lack of support is not determinative of
the §5 inquiry, id., at 646; City of Boerne, supra, at 531-532,
Congress’ failure to uncover any significant pattern of un-
constitutional discrimination here confirms that Congress
had no reason to believe that broad prophylactic legislation
was necessary in this field. In light of the indiscriminate
scope of the Act’s substantive requirements, and the lack
of evidence of widespread and unconstitutional age discrimi-
nation by the States, we hold that the ADEA is not a
valid exercise of Congress’ power under §5 of the Four-
teenth Amendment. The ADEA’s purported abrogation of
the States’ sovereign immunity is accordingly invalid.

D

Our decision today does not signal the end of the line for
employees who find themselves subject to age discrimina-
tion at the hands of their state employers. We hold only
that, in the ADEA, Congress did not validly abrogate the
States’ sovereign immunity to suits by private individuals.
State employees are protected by state age discrimination
statutes, and may recover money damages from their state
employers, in almost every State of the Union.* Those ave-

*See Alaska Stat. Ann. §18.80.010 et seq. (1998); Ariz. Rev. Stat. Ann.
§41-1401 et seq. (1999); Ark. Code Ann. §§21-3-201, 21-3-203 (1996); Cal.
Govt. Code Ann. §12900 et seq. (West 1992 and Supp. 1999); Colo. Rev.
Stat. §24-34-301 et seq. (1998); Conn. Gen. Stat. §46a-51 et seq. (1999);
Del. Code Ann., Tit. 19, §710 et seq. (Supp. 1998); Fla. Stat. §§112.044,
760.01 et seq. (1997 and 1998 Supp.); Ga. Code Ann. §45-19-21 et seq. (1990
and Supp. 1996); Haw. Rev. Stat. §378-1 et seq. (1993 and Cum. Supp.
1998); Idaho Code § 67-5901 et seq. (1995 and Supp. 1999); I1l. Comp. Stat.,
ch. 775, §5/1-101 et seq. (1998); Ind. Code §22-9-2-1 et seq. (1993); Iowa
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nues of relief remain available today, just as they were before
this decision.

Because the ADEA does not validly abrogate the States’
sovereign immunity, however, the present suits must be dis-
missed. Accordingly, the judgment of the Court of Appeals
is affirmed.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting in part and
concurring in part.

Congress’ power to regulate the American economy in-
cludes the power to regulate both the public and the private

Code §216.1 et seq. (1994 and Supp. 1999); Kan. Stat. Ann. §44-1111 et seq.
(1993 and Cum. Supp. 1998); Ky. Rev. Stat. Ann. §344.010 et seq. (Michie
1997 and Supp. 1998); La. Rev. Stat. Ann. §23:311 et seq. (West 1998); id.,
§51:2231 et seq. (West Supp. 1999); Me. Rev. Stat. Ann., Tit. 5, §4551 et seq.
(1998-1999 Supp.); Md. Ann. Code, Art. 49B, §1 et seq. (1998 and Supp.
1999); Mass. Gen. Laws §151:1 et seq. (1997 and 1997 Supp.); Mich. Comp.
Laws §37.2101 et seq. (West 1985 and Supp. 1999); Minn. Stat. §363.01
et seq. (1991 and Supp. 1999); Miss. Code Ann. §25-9-149 (1991); Mo. Rev.
Stat. §213.010 et seq. (1994 and Cum. Supp. 1998); Mont. Code Ann. §49-1—
101 et seq. (1997); Neb. Rev. Stat. §48-1001 et seq. (1998); Nev. Rev. Stat.
§613.310 et seq. (1995); N. H. Rev. Stat. Ann. §354-A:1 et seq. (1995 and
Supp. 1998); N. J. Stat. Ann. §§10:3-1, 10:5-1 et seq. (West 1993 and Supp.
1999); N. M. Stat. Ann. §28-1-1 et seq. (1996); N. Y. Exec. Law §290 et seq.
(McKinney 1993 and Supp. 1999); N. C. Gen. Stat. §126-16 et seq. (1999);
N. D. Cent. Code §14-02.4-01 et seq. (1997 and Supp. 1999); Ohio Rev.
Code Ann. §4112.01 et seq. (1998); Okla. Stat., Tit. 25, §1101 et seq. (1991
and Supp. 1999); Ore. Rev. Stat. §659.010 et seq. (1997); 43 Pa. Cons. Stat.
§951 et seq. (1991 and Supp. 1999); R. L. Gen. Laws §28-5-1 et seq. (1995
and Supp. 1997); S. C. Code Ann. §1-13-10 et seq. (1986 and Cum. Supp.
1998); Tenn. Code Ann. §4-21-101 et seq. (1998); Tex. Lab. Code Ann.
§21.001 et seq. (1996 and Supp. 1999); Utah Code Ann. §34A-5-101 et seq.
(Supp. 1999); Vt. Stat. Ann., Tit. 21, §495 et seq. (1987 and Supp. 1999); Va.
Code Ann. §2.1-116.10 et seq. (1995 and Supp. 1999); Wash. Rev. Code
§49.60.010 et seq. (1994); W. Va. Code §5-11-1 et seq. (1999); Wis. Stat.
Ann. §111.01 et seq. (West 1997 and Supp. 1998); Wyo. Stat. Ann. §27-9-
101 et seq. (1999).
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sectors of the labor market. Federal rules outlawing dis-
crimination in the workplace, like the regulation of wages
and hours or health and safety standards, may be enforced
against public as well as private employers. In my opinion,
Congress’ power to authorize federal remedies against state
agencies that violate federal statutory obligations is coexten-
sive with its power to impose those obligations on the States
in the first place. Neither the Eleventh Amendment nor
the doctrine of sovereign immunity places any limit on that
power. See Seminole Tribe of Fla. v. Florida, 517 U. S. 44,
165-168 (1996) (SOUTER, J., dissenting); EEOC v. Wyoming,
460 U. S. 226, 247-248 (1983) (STEVENS, J., concurring).

The application of the ancient judge-made doctrine of
sovereign immunity in cases like these is supposedly justi-
fied as a freestanding limit on congressional authority, a limit
necessary to protect States’ “dignity and respect” from im-
pairment by the National Government. The Framers did
not, however, select the Judicial Branch as the constitu-
tional guardian of those state interests. Rather, the Fram-
ers designed important structural safeguards to ensure that
when the National Government enacted substantive law
(and provided for its enforcement), the normal operation
of the legislative process itself would adequately defend
state interests from undue infringement. See generally
Wechsler, The Political Safeguards of Federalism: The Role
of the States in the Composition and Selection of the Na-
tional Government, 54 Colum. L. Rev. 543 (1954).

It is the Framers’ compromise giving each State equal
representation in the Senate that provides the principal
structural protection for the sovereignty of the several
States. The composition of the Senate was originally deter-
mined by the legislatures of the States, which would guaran-
tee that their interests could not be ignored by Congress.!

1 The Federalist No. 45, p. 291 (C. Rossiter ed. 1961) (J. Madison) (“The
State governments may be regarded as constituent and essential parts of
the federal government . ... The Senate will be elected absolutely and
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The Framers also directed that the House be composed of
Representatives selected by voters in the several States, the
consequence of which is that “the states are the strategic
yardsticks for the measurement of interest and opinion, the
special centers of political activity, the separate geographical
determinants of national as well as local politics.” Id., at
546.

Whenever Congress passes a statute, it does so against
the background of state law already in place; the propriety
of taking national action is thus measured by the metric of
the existing state norms that Congress seeks to supple-
ment or supplant.? The persuasiveness of any justifica-
tion for overcoming legislative inertia and taking national
action, either creating new federal obligations or providing
for their enforcement, must necessarily be judged in refer-
ence to state interests, as expressed in existing state laws.
The precise scope of federal laws, of course, can be shaped
with nuanced attention to state interests. The Congress
also has the authority to grant or withhold jurisdiction in
lower federal courts. The burden of being haled into a
federal forum for the enforcement of federal law, thus, can
be expanded or contracted as Congress deems proper, which
decision, like all other legislative acts, necessarily contem-
plates state interests. Thus, Congress can use its broad
range of flexible legislative tools to approach the delicate
issue of how to balance local and national interests in the

exclusively by the State legislatures. . . . Thus, [it] will owe its existence
more or less to the favor of the State governments, and must consequently
feel a dependence, which is much more likely to beget a disposition too
obsequious than too overbearing towards them”).

2When Congress expanded the Age Discrimination in Employment Act
of 1967 (ADEA) in 1974 to apply to public employers, all 50 States had
some form of age discrimination law, but 24 of them did not extend their
own laws to public employers. See App. to Brief for Respondents 1a—25a.
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most responsive and careful manner.? It is quite evident,
therefore, that the Framers did not view this Court as the
ultimate guardian of the States’ interest in protecting their
own sovereignty from impairment by “burdensome” federal
laws.*

3Thus, the present majority’s view does more than simply aggrandize
the power of the Judicial Branch. It also limits Congress’ options for
responding with precise attention to state interests when it takes national
action. The majority’s view, therefore, does not bolster the Framers’ plan
of structural safeguards for state interests. Rather, it is fundamentally
at odds with that plan. Indeed, as JUSTICE BREYER has explained, for-
bidding private remedies may necessitate the enlargement of the federal
bureaucracy and make it more difficult “to decentralize governmental de-
cisionmaking and to provide individual citizens, or local communities, with
a variety of enforcement powers.” College Savings Bank v. Florida Pre-
paid Postsecondary Ed. Expense Bd., 527 U. S. 666, 705 (1999) (dissenting
opinion); see also Printz v. United States, 521 U. S. 898, 976-978 (1997)
(BREYER, J., dissenting).

4The President also plays a role in the enactment of federal law, and
the Framers likewise provided structural safeguards to protect state in-
terests in the selection of the President. The electors who choose the
President are appointed in a manner directed by the state legislatures.
Art. IT, §1, cl. 2. And if a majority of electors do not cast their vote for
one person, then the President is chosen by the House of Representatives.
“But in chusing the President” by this manner, the Constitution directs
that “the Votes shall be taken by States, the Representatives from each
State having one Vote.” Art. II, §1, cl. 3 (emphasis added); see also
Amdt. 12.

Moreover, the Constitution certainly protects state interests in other
ways as well, as in the provisions of Articles IV, V, and VII. My concern
here, however, is with the respect for state interests safeguarded by the
ordinary legislative process. The balance between national and local in-
terests reflected in other constitutional provisions may vary, see, e. g., U. S.
Term Limits, Inc. v. Thornton, 514 U. S. 779 (1995), but insofar as Con-
gress’ legislative authority is concerned, the relevant constitutional provi-
sions were crafted to ensure that the process itself adequately accounted
for local interests.

I also recognize that the Judicial Branch sometimes plays a role in limit-
ing the product of the legislative process. It may do so, for example,
when the exercise of legislative authority runs up against some other con-
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Federalism concerns do make it appropriate for Congress
to speak clearly when it regulates state action. But when
it does so, as it has in these cases,” we can safely presume
that the burdens the statute imposes on the sovereignty of
the several States were taken into account during the delib-
erative process leading to the enactment of the measure.
Those burdens necessarily include the cost of defending
against enforcement proceedings and paying whatever pen-
alties might be incurred for violating the statute. In my
judgment, the question whether those enforcement proceed-
ings should be conducted exclusively by federal agencies, or
may be brought by private parties as well, is a matter of
policy for Congress to decide. In either event, once Con-
gress has made its policy choice, the sovereignty concerns of
the several States are satisfied, and the federal interest in
evenhanded enforcement of federal law, explicitly endorsed
in Article VI of the Constitution, does not countenance fur-
ther limitations. There is not a word in the text of the Con-
stitution supporting the Court’s conclusion that the judge-
made doctrine of sovereign immunity limits Congress’ power
to authorize private parties, as well as federal agencies, to
enforce federal law against the States. The importance of
respecting the Framers’ decision to assign the business of
lawmaking to the Congress dictates firm resistance to the
present majority’s repeated substitution of its own views of
federalism for those expressed in statutes enacted by the
Congress and signed by the President.

stitutional command. See Seminole Tribe of Fla. v. Florida, 517 U. S. 44,
166-167 (1996) (SOUTER, J., dissenting). But in those instances, courts
are not crafting wholly judge-made doctrines unrelated to any constitu-
tional text, nor are they doing so solely under the guise of the necessity
of safeguarding state interests.

5Because Congress has clearly expressed its intention to subject States
to suits by private parties under the ADEA, I join Part III of the opinion
of the Court.
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The Eleventh Amendment simply does not support the
Court’s view. As has been stated before, the Amendment
only places a textual limitation on the diversity jurisdiction
of the federal courts. See Atascadero State Hospital v.
Scanlon, 473 U. S. 234, 286-289 (1985) (Brennan, J., dissent-
ing). Because the Amendment is a part of the Constitution,
I have never understood how its limitation on the diversity
jurisdiction of federal courts defined in Article III could
be “abrogated” by an Act of Congress. Seminole Tribe, 517
U.S., at 93 (STEVENS, J., dissenting). Here, however, pri-
vate petitioners did not invoke the federal courts’ diversity
jurisdiction; they are citizens of the same State as the de-
fendants and they are asserting claims that arise under
federal law. Thus, today’s decision (relying as it does on
Seminole Tribe) rests entirely on a novel judicial interpre-
tation of the doctrine of sovereign immunity,’ which the
Court treats as though it were a constitutional precept. It
is nevertheless clear to me that if Congress has the power
to create the federal rights that these petitioners are assert-
ing, it must also have the power to give the federal courts
jurisdiction to remedy violations of those rights, even if it is
necessary to “abrogate” the Court’s “Eleventh Amendment”
version of the common-law defense of sovereign immunity to
do so. That is the essence of the Court’s holding in Penn-
sylvania v. Union Gas Co., 491 U. S. 1, 13-23 (1989).

I remain convinced that Union Gas was correctly decided
and that the decision of five Justices in Seminole Tribe to
overrule that case was profoundly misguided. Despite my
respect for stare decisis, I am unwilling to accept Seminole
Tribe as controlling precedent. First and foremost, the
reasoning of that opinion is so profoundly mistaken and so

5Under the traditional view, the sovereign immunity defense was rec-
ognized only as a matter of comity when asserted in the courts of an-
other sovereign, rather than as a limitation on the jurisdiction of that
forum. See Schooner Exchange v. McFaddon, 7 Cranch 116, 136 (1812)
(Marshall, C. J.); Nevada v. Hall, 440 U. S. 410, 414-418 (1979).
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fundamentally inconsistent with the Framers’ conception of
the constitutional order that it has forsaken any claim to the
usual deference or respect owed to decisions of this Court.
Stare decisis, furthermore, has less force in the area of con-
stitutional law. See, e. g., Burnet v. Coronado Oil & Gas
Co., 285 U. S. 393, 406-410 (1932) (Brandeis, J., dissenting).
And in this instance, it is but a hollow pretense for any
State to seek refuge in stare decisis’ protection of reliance
interests. It cannot be credibly maintained that a State’s
ordering of its affairs with respect to potential liability
under federal law requires adherence to Seminole Tribe,
as that decision leaves open a State’s liability upon enforce-
ment of federal law by federal agencies. Nor can a State
find solace in the stare decisis interest of promoting “the
evenhanded . . . and consistent development of legal princi-
ples.” Payne v. Tennessee, 501 U. S. 808, 827 (1991). That
principle is perverted when invoked to rely on sovereign
immunity as a defense to deliberate violations of settled
federal law. Further, Seminole Tribe is a case that will un-
questionably have serious ramifications in future cases; in-
deed, it has already had such an effect, as in the Court’s
decision today and in the equally misguided opinion of Alden
v. Maine, 527 U. S. 706 (1999). Further still, the Seminole
Tribe decision unnecessarily forces the Court to resolve
vexing questions of constitutional law respecting Congress’
§5 authority. Finally, by its own repeated overruling of
earlier precedent, the majority has itself discounted the im-
portance of stare decisis in this area of the law.” The kind
of judicial activism manifested in cases like Seminole Tribe,

“See, e.g., College Savings Bank v. Florida Prepaid Postsecondary
Ed. Expense Bd., 527 U. S., at 675-683 (overruling Parden v. Terminal R.
Co. of Ala. Docks Dept., 377 U. S. 184 (1964)); Seminole Tribe, 517 U. S.,
at 63-73 (overruling Pennsylvania v. Union Gas Co., 491 U. S. 1 (1989));
Pennhurst State School and Hospital v. Halderman, 465 U. S. 89, 127,
132-137 (1984) (STEVENS, J., dissenting) (“[TThe Court repudiates at least
28 cases, spanning well over a century of this Court’s jurisprudence”).
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Alden v. Maine, Florida Prepaid Postsecondary Ed. Eux-
pense Bd. v. College Savings Bank, 527 U. S. 627 (1999), and
College Savings Bank v. Florida Prepaid Postsecondary Ed.
Expense Bd., 527 U. S. 666 (1999), represents such a radical
departure from the proper role of this Court that it should
be opposed whenever the opportunity arises.

Accordingly, I respectfully dissent.

JUSTICE THOMAS, with whom JUSTICE KENNEDY joins,
concurring in part and dissenting in part.

In Atascadero State Hospital v. Scanlon, 473 U.S. 234
(1985), this Court, cognizant of the impact of an abrogation
of the States’ Eleventh Amendment immunity from suit in
federal court on “the usual constitutional balance between
the States and the Federal Government,” reaffirmed that
“Congress may abrogate . . . only by making its intention
unmistakably clear in the language of the statute.” Id., at
242. This rule “‘assures that the legislature has in fact
faced, and intended to bring into issue, the critical matters
involved in the judicial decision.”” Will v. Michigan Dept.
of State Police, 491 U. S. 58, 65 (1989) (quoting United States
v. Bass, 404 U. S. 336, 349 (1971)). And it is especially appli-
cable when this Court deals with a statute like the Age Dis-
crimination in Employment Act of 1967 (ADEA), whose sub-
stantive mandates extend to “elevator operators, janitors,
charwomen, security guards, secretaries, and the like in
every office building in a State’s governmental hierarchy.”
Employees of Dept. of Public Health and Welfare of Mo. v.
Department of Public Health and Welfare of Mo., 411 U. S.
279, 285 (1973). Because I think that Congress has not
made its intention to abrogate “unmistakably clear” in the
text of the ADEA, I respectfully dissent from Part III of the
Court’s opinion.!

1T concur in Parts I, II, and IV of the Court’s opinion because I agree
that the purported abrogation of the States’ Eleventh Amendment immu-
nity in the ADEA falls outside Congress’ §5 enforcement power.
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I

It is natural to begin the clear statement inquiry by ex-
amining those provisions that reside within the four corners
of the Act in question. Private petitioners and the govern-
ment correctly observe that the ADEA’s substantive pro-
visions extend to the States as employers, see 29 U.S. C.
§623(a) (providing that “[i]t shall be unlawful for an em-
ployer” to engage in certain age discriminatory practices);
§630(b) (defining “employer” to include “a State or a political
subdivision of a State”); § 630(f) (defining “employee” as “an
individual employed by any employer”), and that the ADEA
establishes an individual right-of-action provision for “ag-
grieved” persons, see § 626(c)(1) (“Any person aggrieved may
bring a civil action in any court of competent jurisdiction for
such legal or equitable relief as will effectuate the purposes
of this chapter”). Since, in the case of a state employee,
the only possible defendant is the State, it is submitted that
Congress clearly expressed its intent that a state employee
may qualify as a “person aggrieved” under §626(c)(1) and
bring suit against his state employer in federal court.

While the argument may have some logical appeal, it
is squarely foreclosed by precedent—which explains the
Court’s decision to employ different reasoning in finding a
clear statement, see ante, at 73. In Employees, we con-
fronted the pre-1974 version of the Fair Labor Standards
Act of 1938 (FLSA), which clearly extended as a substantive
matter to state employers, and included the following private
right-of-action provision: “‘Action to recover such liability
may be maintained in any court of competent jurisdiction.””
Employees, supra, at 283 (quoting 29 U. S. C. §216(b) (1970
ed.)). We held that this language fell short of a clear state-
ment of Congress’ intent to abrogate. The FLSA’s substan-
tive coverage of state employers could be given meaning
through enforcement by the Secretary of Labor, which would
raise no Eleventh Amendment issue, 411 U. S., at 285-286,
and we were “reluctant to believe that Congress in pursuit
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of a harmonious federalism desired to treat the States so
harshly” by abrogating their Eleventh Amendment immu-
nity, id., at 286. See also, e. g., Dellmuth v. Muth, 491 U. S.
223, 228 (1989) (holding that Congress had not clearly stated
its intent to abrogate in a statute that authorized “parties
aggrieved . . . to ‘bring a civil action . . . in any State court
of competent jurisdiction or in a district court of the United
States without regard to the amount in controversy’”) (quot-
ing 20 U. S. C. §1415(e)(2) (1982 ed.)).

The ADEA is no different from the version of the FLSA
we examined in Employees. It unquestionably extends as a
substantive matter to state employers, but does not mention
States in its right-of-action provision: “Any person aggrieved
may bring a civil action in any court of competent jurisdic-
tion for such legal or equitable relief as will effectuate the
purposes of this chapter.” 29 U.S. C. §626(c)(1). This pro-
vision simply does not reveal Congress’ attention to the
augmented liability and diminished sovereignty concomitant
to an abrogation of Eleventh Amendment immunity. “Con-
gress, acting responsibly, would not be presumed to take
such action silently.” Employees, supra, at 284-285.

II

Perhaps recognizing the obstacle posed by Employees,
private petitioners and the Government contend that the
ADEA incorporates a clear statement from the FLSA. The
ADEA’s incorporating reference, which has remained con-
stant since the enactment of the ADEA in 1967, provides:
“The provisions of this chapter shall be enforced in ac-
cordance with the powers, remedies, and procedures pro-
vided in sections 211(b), 216 (except for subsection (a)
thereof), and 217 of this title, and subsection (c) of this sec-
tion.” 29 U.S.C. §626(b). It is argued that §216(b)—one
of the incorporated provisions from the FLSA—unequivo-
cally abrogates the States’ immunity from suit in federal
court. That section states in relevant part that “[aln action
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to recover the liability prescribed in either of the preceding
sentences may be maintained against any employer (includ-
ing a public agency) in any Federal or State court of compe-
tent jurisdiction.” 29 U. S. C. §216(b).

But, as noted in the above discussion of Ewmployees,
§216(b) was not always so worded. At the time the ADEA
was enacted in 1967, a relatively sparse version of §216(b)—
which Employees held insufficient to abrogate the States’
immunity—provided that an “[a]ction to recover such liabil-
ity may be maintained in any court of competent jurisdic-
tion.” 29 U.S. C. §216(b) (1964 ed.). It was not until 1974
that Congress modified §216(b) to its current formulation.
Fair Labor Standards Amendments of 1974 (1974 Amend-
ments), §6(d)(1), 88 Stat. 61.

This sequence of events suggests, in my view, that we
should approach with circumspection any theory of “clear
statement by incorporation.” Where Congress amends an
Act whose provisions are incorporated by other Acts, the
bill under consideration does not necessarily mention the
incorporating references in those other Acts, and so fails to
inspire confidence that Congress has deliberated on the con-
sequences of the amendment for the other Acts. That is the
case here. The legislation that amended § 216(b), § 6(d)(1) of
the 1974 Amendments, did not even acknowledge §626(Db).
And, given the purpose of the clear statement rule to “‘as-
sur[e] that the legislature has in fact faced’” the issue of
abrogation, Will, 491 U. S., at 65 (quoting Bass, 404 U. S., at
349), I am unwilling to indulge the fiction that Congress,
when it amended § 216(b), recognized the consequences for a
separate Act (the ADEA) that incorporates the amended
provision.

To be sure, §28 of the 1974 Amendments, 83 Stat. 74, did
modify certain provisions of the ADEA, which might suggest
that Congress understood the impact of §6(d)(1) on the
ADEA. See ante, at 76. But §6(d)(2)(A), another of the
1974 Amendments, suggests just the opposite. Section
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6(d)(2)(A) added to the statute of limitations provision of the
FLSA, 29 U.S.C. §255, a new subsection (d), which sus-
pended the running of the statutory periods of limitation on
“any cause of action brought under section 16(b) of the
[FLSA, 29 U. S. C. §216(b)] . . . on or before April 18, 1973,”
the date Employees was decided, until “one hundred and
eighty days after the effective date of [the 1974 Amend-
ments].” The purpose of this new subsection—revealed not
only by its reference to the date Employees was decided,
but also by its exception for actions in which “judgment
has been entered for the defendant on the grounds other
than State immunity from Federal jurisdiction”—was to
allow FLSA plaintiffs who had been frustrated by state
defendants’ invocation of Eleventh Amendment immunity
under Employees to avail themselves of the newly amended
§216(b).2 It appears, however, that Congress was oblivious
to the impact of §6(d)(2)(A) on the ADEA. The new
§255(d), by operation of §7(e) of the ADEA, 29 U.S.C.
§626(e) (1988 ed.) (“Sectio[n] 255 . . . of this title shall apply
to actions under this chapter”),® automatically became part
of the ADEA in 1974. And yet the new §255(d) could have
no possible application to the ADEA because, as the Court
observes, ante, at 76 (citing § 28(a) of the 1974 Amendments),
the ADEA’s substantive mandates did not even apply to
the States until the 1974 Amendments. Thus, before 1974,

2That Congress had this purpose in mind as to the FLSA does not mean
that the product of Congress’ efforts—the amended § 216(b)—qualifies as a
clear statement. The amended §216(b)’s description of the forum as “any
Federal . . . court of competent jurisdiction,” 29 U. S. C. §216(b) (emphasis
added), is ambiguous insofar as a federal court might not be “competent”
unless the state defendant consents to suit. See infra, at 108-109. My
present point is simply that, even assuming the amended § 216(b) qualifies
as a clear statement, the 1974 Congress likely did not contemplate the
impact of the new §216(b) on the ADEA.

3The ADEA was amended in 1991 to remove the incorporating ref-
erence. See Civil Rights Act of 1991, §115, 105 Stat. 1079, 29 U. S. C.
§626(e).
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there were no ADEA suits against States that could be
affected by §255(d)’s tolling provision. If Congress had
recognized this “overinclusiveness” problem, it likely would
have amended §626(e) to incorporate only §§255(a)—(c). Cf.
§626(b) (incorporating “the powers, remedies, and proce-
dures provided in sectio[n] . . . 216 (except for subsection (a)
thereof”) (emphasis added)). But since Congress did not do
so, we are left to conclude that Congress did not clearly focus
on the impact of §6(d)(2)(A) on the ADEA. And Congress’
insouciance with respect to the impact of §6(d)(2)(A) sug-
gests that Congress was similarly inattentive to the impact
of §6(d)(1).

Insofar as §6(d)(2)(A) is closer to §6(d)(1) in terms of
space and purpose than is §28, the implication I would draw
from §6(d)(2)(A) almost certainly outweighs the inference
the Court would draw from §28. In any event, the notion
that §28 of the 1974 Amendments evidences Congress’
awareness of every last ripple those amendments might
cause in the ADEA is at best a permissible inference, not
“the unequivocal declaration which . . . is necessary before
we will determine that Congress intended to exercise its
powers of abrogation.” Dellmuth, 491 U. S., at 232.

The Court advances a more general critique of my ap-
proach, explaining that “we have never held that Congress
must speak with different gradations of clarity depending on
the specific circumstances of the relevant legislation . . . .”
Ante, at 76. But that descriptive observation, with which I
agree, is hardly probative in light of the fact that a “clear
statement by incorporation” argument has not to date been
presented to this Court. I acknowledge that our previous
cases have not required a clear statement to appear within
a single section or subsection of an Act. Pennsylvania v.
Union Gas Co., 491 U. S. 1, 7-10 (1989), overruled on other
grounds, Seminole Tribe of Fla. v. Florida, 517 U.S. 44
(1996); see also id., at 56-57 (confirming clear statement in
one statutory subsection by looking to provisions in other
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subsection). Nor have our cases required that such separate
sections or subsections of an Act be passed at the same time.
Union Gas, supra, at 7-13, and n. 2 (consulting original
provisions of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 and 1986 amend-
ments to that Act). But, even accepting Union Gas to be
correctly decided, I do not think the situation where Con-
gress amends an incorporated provision is analogous to
Union Gas. Inthe Union Gas setting, where the later Con-
gress actually amends the earlier enacted Act, it is reason-
able to assume that the later Congress focused on each of
the various provisions, whether new or old, that combine to
express an intent to abrogate.

II1

Even if a clarifying amendment to an incorporated provi-
sion might sometimes provide a clear statement to abrogate
for purposes of the Act into which the provision is incorpo-
rated, this is not such a case for two reasons. First, § 626(b)
does not clearly incorporate the part of §216(b) that estab-
lishes a private right of action against employers. Second,
even assuming §626(b) incorporates §216(b) in its entirety,
§216(Db) itself falls short of an “unmistakably clear” expres-
sion of Congress’ intent to abrogate the States’ Eleventh
Amendment immunity from suit in federal court.

A

I do not dispute that § 626(b) incorporates into the ADEA
some provisions of § 216(b). But it seems to me at least open
to debate whether §626(b) incorporates the portion of
§216(b) that creates an individual private right of action, for
the ADEA already contains its own private right-of-action
provision—§ 626(c)(1). See McKennon v. Nashville Banner
Publishing Co., 513 U. S. 352, 358 (1995) (“The ADEA . ..
contains a vital element found in both Title VII and the
Fair Labor Standards Act: It grants an injured employee a
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right of action to obtain the authorized relief. 29 U.S. C.
§626(c)”); 1 B. Lindemann & P. Grossman, Employment Dis-
crimination Law 573-574 (3d ed. 1996) (“The ADEA grants
any aggrieved person the right to sue for legal or equitable
relief that will effectuate the purposes of the Act” (citing
§626(c)(1)) (footnote omitted)). While the right-of-action
provisions in §§626(c) and 216(b) are not identically phrased,
compare §626(c)(1) (“Any person aggrieved may bring a civil
action in any court of competent jurisdiction for such legal
or equitable relief as will effectuate the purposes of this
chapter”), with §216(b) (“An action to recover the liability
prescribed in either of the preceding sentences may be main-
tained against any employer (including a public agency) in
any Federal or State court of competent jurisdiction . . .”),
they are certainly similar in function.

Indeed, if §216(b)’s private right-of-action provision were
incorporated by § 626(b) and hence available to ADEA plain-
tiffs, the analogous right of action established by §626(c)(1)
would be wholly superfluous—an interpretive problem the
Court does not even pause to acknowledge. To avoid the
overlap, one might read the ADEA to create an exclusive
private right of action in §626(c)(1), and then to add various
embellishments, whether from elsewhere in the ADEA, see
§626(c)(2) (trial by jury), or from the incorporated parts of
the FLSA, see, e. g., §216(b) (collective actions); ibid. (attor-
ney’s fees); ibid. (liquidated damages).*

Of course the Court’s interpretation—that an ADEA
plaintiff may choose §626(c)(1) or §216(b) as the basis for
his private right of action—is also plausible. “But such a
permissible inference, whatever its logical force, would re-
main just that: a permissible inference. It would not be
the unequivocal declaration which . . . is necessary before we
will determine that Congress intended to exercise its powers

4“The ADEA expressly limits this last remedy to “cases of willful vio-
lations.” 29 U.S. C. §626(b); see Lorillard v. Pons, 434 U.S. 575, 581
(1978).
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of abrogation.” Dellmuth, 491 U.S., at 232. Apparently
cognizant of this rule, the Court resorts to extrinsic evi-
dence: our prior decisions. See, e.g., ante, at 74 (“‘[Tlhe
ADEA incorporates enforcement provisions of the Fair
Labor Standards Act of 1938, and provides that the ADEA
shall be enforced using certain of the powers, remedies, and
procedures of the FLSA’” (alteration in original)) (quoting
Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165, 167
(1989) (citations omitted)). But judicial opinions, especially
those issued subsequent to the enactments in question,
have no bearing on whether Congress has clearly stated its
intent to abrogate in the text of the statute. How could
they, given that legislative history—which at least antedates
the enactments under review—is “irrelevant to a judicial
inquiry into whether Congress intended to abrogate the
Eleventh Amendment”? Dellmuth, supra, at 230. In any
event, Hoffmann-La Roche, which did not present the
question of a State’s Eleventh Amendment immunity,® is
perfectly consistent with the view that the ADEA incorpo-
rates only “extras” from the FLSA, not overlapping pro-
visions. Hoffmann-La Roche involved the ADEA’s incorpo-
ration of the FLSA’s authorization of collective actions, which
follows §216(b)’s individual private right-of-action provision,
see §216(b) (“An action to recover the liability prescribed
in either of the preceding sentences may be maintained
against any employer (including a public agency) in any Fed-
eral or State court of competent jurisdiction by any one

5That the Hoffmann-La Roche Court did not consider §216(b)’s im-
plications for the Eleventh Amendment clear statement rule is apparent
from its selective quotation of §216(b)—omitting the words “(including a
public agency).” See 493 U.S., at 167-168 (“This controversy centers
around one of the provisions the ADEA incorporates, which states, in
pertinent part, that an action ‘may be maintained against any employer. . .
in any Federal or State court of competent jurisdiction by any one or more
employees for and in behalf of himself or themselves and other employees
similarly situated’” (alteration in original)) (quoting 29 U.S. C. §216(b)
(1982 ed.)).
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or more employees for and in behalf of himself or them-
selves and other employees similarly situated” (emphasis
added)), and so may be viewed as falling outside the overlap
described above.®

B

Even if §626(b) incorporates §216(b)’s individual right-
of-action provision, that provision itself falls short of “un-
mistakable” clarity insofar as it describes the forum for suit
as “any Federal or State court of competent jurisdiction.”
§216(b) (emphasis added). For it may be that a federal
court is not “competent” under the Eleventh Amendment to
adjudicate a suit by a private citizen against a State unless
the State consents to the suit. As we explained in Em-
ployees, “[t]he history and tradition of the Eleventh Amend-
ment indicate that by reason of that barrier a federal court
is not competent to render judgment against a moncon-
senting State.” 411 U.S., at 284 (emphasis added). The
Court suggests, ante, at 7677, that its ability to distinguish
a single precedent, ante, at 75-76 (discussing Kennecott Cop-
per Corp. v. State Tax Comm’n, 327 U. S. 573 (1946)), illumi-
nates this aspect of §216(b). But the Court neither ac-
knowledges what Employees had to say on this point nor
explains why it follows from the modern § 216(b)’s clarity rel-
ative to the old §216(b) that the modern §216(b) is clear
enough as an absolute matter to satisfy the Atascadero rule,
which requires “unmistakable” clarity.

That is not to say that the FLSA as a whole lacks a clear
statement of Congress’ intent to abrogate. Section 255(d)

5The other two cases upon which the Court relies, see ante, at 74-75
(citing McKennon v. Nashville Banner Publishing Co., 513 U. S. 352, 357
(1995), and Lorillard v. Pons, supra, at 582), are also consistent with the
view that the ADEA incorporates only “extras” from the FLSA, not over-
lapping provisions. In neither case did we consider whether the ADEA
incorporates the part of §216(b) that creates a private action “against any
employer (including a public agency) in any Federal or State court of com-
petent jurisdiction.”
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elucidates the ambiguity within §216(b). Section 255(d), it
will be recalled, suspended the running of the statute of
limitations on actions under §216(b) brought against a
State or political subdivision on or before April 18, 1973
(the date Employees was decided) until “one hundred and
eighty days after the effective date of the [1974 Amend-
ments], except that such suspension shall not be applicable
if in such action judgment has been entered for the defend-
ant on the grounds other than State immunity from Federal
Jurisdiction.” §255(d) (emphasis added). As I explained in
Part II,” however, not only does §255(d) on its face apply
only to the FLSA, but Congress’ failure to amend the
ADEA’s general incorporation of §255, 29 U. S. C. §626(e)
(1988 ed.), strongly suggests that Congress paid scant atten-
tion to the impact of §255(d) upon the ADEA. Accordingly,
I cannot accept the notion that §255(d) furnishes clarifying
guidance in interpreting §216(b) for ADEA purposes, what-
ever assistance it might provide to a construction of §216(b)
for FLSA purposes.?

* * *

For these reasons, I respectfully dissent from Part III of
the Court’s opinion.

"Supra, at 101-105.

8 While §255 once was incorporated by the ADEA, see §7(e), 81 Stat.
605, 29 U.S. C. §626(e) (1988 ed.), the ADEA was amended in 1991 to
remove the incorporating reference, see Civil Rights Act of 1991, § 115,
105 Stat. 1079, 29 U. S. C. §626(e). The current “unavailability” of § 255(d)
for ADEA purposes perhaps explains why the Court, which purports to
examine only the statute in its current form, ante, at 76, does not rely on
§255(d). But, as I have explained, without the light §255(d) sheds on
§216(b), §216(b) falls short of a clear statement of Congress’ intent to
abrogate.
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New York lodged a detainer against respondent, an Ohio prisoner, under
the Interstate Agreement on Detainers (IAD). Respondent signed a
request for disposition of the detainer pursuant to IAD Article ITI and
was returned to New York to face murder and robbery charges. Arti-
cle III(a) provides, inter alia, that, upon such a request, the prisoner
must be brought to trial within 180 days, “provided that for good cause
shown . . ., the prisoner or his counsel being present, the court . . .
may grant any necessary or reasonable continuance.” Although re-
spondent’s counsel initially agreed to a trial date set beyond the 180-
day period, respondent subsequently moved to dismiss the indictment,
arguing that the TAD’s time limit had expired. In denying the motion,
the trial court concluded that defense counsel’s explicit agreement to
the trial date constituted a waiver or abandonment of respondent’s TAD
rights. After respondent was convicted of both charges, the New York
Supreme Court, Appellate Division, affirmed the trial court’s refusal to
dismiss for lack of a timely trial. The State Court of Appeals, however,
reversed and ordered that the indictment be dismissed; counsel’s agree-
ment to a later trial date, it held, did not waive respondent’s IAD speedy
trial rights.

Held: Defense counsel’s agreement to a trial date outside the IAD period
bars the defendant from seeking dismissal on the ground that trial did
not occur within that period. This Court has articulated a general rule
that presumes the availability of waiver, United States v. Mezzanatto,
513 U. S. 196, 200-201, and has recognized that the most basic rights
of criminal defendants are subject to waiver, Peretz v. United States,
501 U. S. 923, 936. For certain fundamental rights, the defendant must
personally make an informed waiver, but scheduling matters are plainly
among those for which agreement by counsel generally controls. Re-
quiring the defendant’s express assent for routine and often repetitive
scheduling determinations would consume time to no apparent purpose.
The text of the IAD, by allowing the court to grant “good-cause con-
tinuances” when either “prisoner or his counsel” is present, contem-
plates that scheduling questions may be left to counsel. Art. ITI(a)
(emphasis added). The Court rejects respondent’s arguments for af-
firmance: (1) that the TAD’s provision for “good-cause continuances” is
the sole means for extending the time period; (2) that the defendant
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should not be allowed to waive the time limits given that they benefit
not only the defendant but society generally; and (3) that waiver of the
TAD’s time limits can be effected only by an affirmative request for
treatment contrary to, or inconsistent with, those limits. Pp. 114-118.

92 N. Y. 2d 406, 704 N. E. 2d 542, reversed.

SCALIA, J., delivered the opinion for a unanimous Court.

Robert Mastrocola argued the cause for petitioner. With
him on the briefs was Howard R. Relin.

Lisa Schiavo Blatt argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Robinson, and Deputy Solicitor General Dreeben.

Brian Shiffrin argued the cause for respondent. With
him on the brief were Edward John Nowak, by appointment
of the Court, 527 U. S. 1002, and Stephen J. Bird.

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether defense counsel’s
agreement to a trial date outside the time period required
by Article IIT of the Interstate Agreement on Detainers
bars the defendant from seeking dismissal because trial did
not occur within that period.

I

The Interstate Agreement on Detainers (IAD) is a com-
pact entered into by 48 States, the United States, and the
District of Columbia to establish procedures for resolution of
one State’s outstanding charges against a prisoner of another
State. See N. Y. Crim. Proc. Law §580.20 (McKinney 1995);
18 U.S. C. App. §2; 11A U. L. A. 48 (1995) (listing jurisdic-
tions). As “a congressionally sanctioned interstate com-
pact” within the Compact Clause of the United States Con-
stitution, Art. I, §10, cl. 3, the IAD is a federal law subject
to federal construction. Carchman v. Nash, 473 U. S. 716,
719 (1985); Cuyler v. Adams, 449 U. S. 433, 442 (1981).
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A State seeking to bring charges against a prisoner in an-
other State’s custody begins the process by filing a detainer,
which is a request by the State’s criminal justice agency that
the institution in which the prisoner is housed hold the
prisoner for the agency or notify the agency when release is
imminent. Fex v. Michigan, 507 U. S. 43, 44 (1993). After
a detainer has been lodged against him, a prisoner may file
a “request for a final disposition to be made of the indict-
ment, information, or complaint.” Art. III(a). Upon such
a request, the prisoner “shall be brought to trial within one
hundred eighty days,” “provided that for good cause shown
in open court, the prisoner or his counsel being present, the
court having jurisdiction of the matter may grant any neces-
sary or reasonable continuance.” Ibid. Resolution of the
charges can also be triggered by the charging jurisdiction,
which may request temporary custody of the prisoner for
that purpose. Art. IV(a). In such a case, “trial shall be
commenced within one hundred twenty days of the arrival
of the prisoner in the receiving state,” subject again to con-
tinuances for good cause shown in open court. Art. IV(c).
If a defendant is not brought to trial within the applicable
statutory period, the IAD requires that the indictment be
dismissed with prejudice. Art. V(c).

In this case, New York lodged a detainer against respond-
ent, who was a prisoner in Ohio. Respondent signed a re-
quest for disposition of the detainer pursuant to Article III
of the IAD, and was returned to New York to face murder
and robbery charges. Defense counsel filed several motions,
which, it is uncontested, tolled the time limits during their
pendency.

On January 9, 1995, the prosecutor and defense counsel
appeared in court to set a trial date. The following collo-
quy ensued:

“[Prosecutor]: Your Honor, [the regular attorney] from
our office is engaged in a trial today. He told me that
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the Court was to set a trial date today. I believe the
Court may have preliminarily discussed a May 1st date,
and [the regular attorney] says that would fit in his
calendar.

“The Court: How is that with the defense counsel?

“[Defense Counsel]: That will be fine, Your Honor.”
164 Misc. 2d 1032, 1035, 627 N. Y. S. 2d 234, 236 (Cty.
Ct., Monroe County 1995).

The court scheduled trial to begin on May 1.

On April 17, 1995, respondent moved to dismiss the in-
dictment, arguing that the IAD’s time limit had expired.
The trial court found that as of January 9, 1995, when the
trial date was set, 167 nonexcludable days had elapsed, so
that if the subsequent time period was chargeable to the
State, the 180-day time period had indeed expired. How-
ever, the trial court concluded that “[d]efense counsel’s ex-
plicit agreement to the trial date set beyond the 180 day
statutory period constituted a waiver or abandonment of de-
fendant’s rights under the IAD.” Id., at 1036, 627 N. Y. S.
2d, at 237. Accordingly, the court denied respondent’s mo-
tion to dismiss.

Respondent was subsequently convicted, following a jury
trial, of murder in the second degree and robbery in the
first degree. On appeal, respondent argued that the trial
court erred in declining to dismiss the indictment for lack
of a timely trial under the IAD. The New York Supreme
Court, Appellate Division, affirmed the decision of the trial
court. 244 App. Div. 2d 927, 668 N. Y. S. 2d 126 (1997). The
New York Court of Appeals, however, reversed and ordered
that the indictment against respondent be dismissed; de-
fense counsel’s agreement to a later trial date, it held, did
not waive respondent’s speedy trial rights under the TAD.
92 N. Y. 2d 406, 704 N. E. 2d 542 (1998). We granted certio-
rari. 526 U.S. 1111 (1999).
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II

No provision of the IAD prescribes the effect of a defend-
ant’s assent to delay on the applicable time limits. We have,
however, “in the context of a broad array of constitutional
and statutory provisions,” articulated a general rule that
presumes the availability of waiver, United States v. Mezza-
natto, 513 U. S. 196, 200-201 (1995), and we have recognized
that “[t]he most basic rights of criminal defendants are . . .
subject to waiver,” Peretz v. United States, 501 U. S. 923,
936 (1991). In accordance with these principles, courts have
agreed that a defendant may, at least under some circum-
stances, waive his right to object to a given delay under the
IAD, although they have disagreed on what is necessary to
effect a waiver. See, e. g., People v. Jones, 197 Mich. App.
76, 80, 495 N. W. 2d 159, 160 (1992) (waiver if prisoner “either
expressly or impliedly, agrees or requests to be treated in a
manner contrary to the terms of the IAD”); Brown v. Wolff,
706 F. 2d 902, 907 (CA9 1983) (waiver if prisoner “affirma-
tively requests to be treated in a manner contrary to the
procedures prescribed by the IAD”); Drescher v. Superior
Ct., 218 Cal. App. 3d 1140, 1148, 267 Cal. Rptr. 661, 666 (1990)
(waiver if there is a “showing of record that the defendant
or his attorney freely acquiesced in a trial date beyond the
speedy trial period” (internal quotation marks omitted)).

What suffices for waiver depends on the nature of the right
at issue. “[W]hether the defendant must participate person-
ally in the waiver; whether certain procedures are required
for waiver; and whether the defendant’s choice must be par-
ticularly informed or voluntary, all depend on the right at
stake.” United States v. Olano, 507 U. S. 725, 733 (1993).
For certain fundamental rights, the defendant must person-
ally make an informed waiver. See, e. g., Johnson v. Zerbst,
304 U. S. 458, 464-465 (1938) (right to counsel); Brookhart v.
Janis, 384 U. S. 1, 7-8 (1966) (right to plead not guilty). For
other rights, however, waiver may be effected by action of
counsel. “Although there are basic rights that the attorney
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cannot waive without the fully informed and publicly ac-
knowledged consent of the client, the lawyer has—and must
have—full authority to manage the conduct of the trial.”
Taylor v. Illinois, 484 U. S. 400, 417-418 (1988). As to many
decisions pertaining to the conduct of the trial, the defend-
ant is “deemed bound by the acts of his lawyer-agent and
is considered to have ‘notice of all facts, notice of which
can be charged upon the attorney.”” Link v. Wabash R. Co.,
370 U. 8. 626, 634 (1962) (quoting Smith v. Ayer, 101 U.S.
320, 326 (1880)). Thus, decisions by counsel are generally
given effect as to what arguments to pursue, see Jones v.
Barnes, 463 U. S. 745, 751 (1983), what evidentiary objections
to raise, see Henry v. Mississippt, 379 U. S. 443, 451 (1965),
and what agreements to conclude regarding the admission
of evidence, see United States v. McGill, 11 F. 3d 223, 226-
227 (CA1 1993). Absent a demonstration of ineffectiveness,
counsel’s word on such matters is the last.

Scheduling matters are plainly among those for which
agreement by counsel generally controls. This case does
not involve a purported prospective waiver of all protec-
tion of the TAD’s time limits or of the IAD generally, but
merely agreement to a specified delay in trial. When that
subject is under consideration, only counsel is in a position
to assess the benefit or detriment of the delay to the defend-
ant’s case. Likewise, only counsel is in a position to assess
whether the defense would even be prepared to proceed any
earlier. Requiring express assent from the defendant him-
self for such routine and often repetitive scheduling determi-
nations would consume time to no apparent purpose. The
text of the IAD, moreover, confirms what the reason of the
matter suggests: In allowing the court to grant “good-cause
continuances” when either “prisoner or his counsel” is pres-
ent, it contemplates that scheduling questions may be left to
counsel. Art. ITI(a) (emphasis added).

Respondent offers two arguments for affirmance, both
of which go primarily to the propriety of allowing waiver of
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any sort, not to the specifics of the waiver here. First, he
argues that by explicitly providing for the grant of “good-
cause continuances,” the IAD seeks to limit the situations
in which delay is permitted, and that permitting other ex-
tensions of the time period would override those limitations.
It is of course true that waiver is not appropriate when it
is inconsistent with the provision creating the right sought
to be secured. E.g., Crosby v. United States, 506 U. S. 255,
258-259 (1993); Smith v. United States, 360 U. S. 1, 9 (1959).
That is not, however, the situation here. To be sure, the
“necessary or reasonable continuance” provision is, by clear
implication, the sole means by which the prosecution can
obtain an extension of the time limits over the defendant’s
objection. But the specification in that provision that the
“prisoner or his counsel” must be present suggests that it
is directed primarily, if not indeed exclusively, to prosecu-
tion requests that have not explicitly been agreed to by the
defense. As applied to agreed-upon extensions, we think its
negative implication is dubious—and certainly not clear
enough to constitute the “affirmative indication” required to
overcome the ordinary presumption that waiver is available.
Mezzanatto, supra, at 201.1

Second, respondent argues that the IAD benefits not only
the defendant but society generally, and that the defendant
may not waive society’s rights. It is true that a “right con-
ferred on a private party, but affecting the public interest,
may not be waived or released if such waiver or release
contravenes the statutory policy.” Brooklyn Savings Bank
v. O’Neil, 324 U. S. 697, 704 (1945) (emphasis added). The

1Tt was suggested at oral argument that agreement in open court to a
trial date outside the allowable time period can itself be viewed as a “nec-
essary or reasonable continuance” for “good cause shown in open court.”
Although an agreed-upon trial date might sometimes merit this descrip-
tion, it is far from clear that it always does so, or that it does so here.
Because we find waiver, we do not consider under what circumstances an
agreed-upon delay could fit within the good-cause provision.
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conditional clause is essential, however: It is not true that
any private right that also benefits society cannot be waived.
In general, “[iln an adversary system of criminal justice,
the public interest in the administration of justice is pro-
tected by the participants in the litigation.” Gannett Co. v.
DePasquale, 443 U. S. 368, 383 (1979). We allow waiver of
numerous constitutional protections for criminal defendants
that also serve broader social interests. See, e. g., Adams v.
United States ex rel. McCann, 317 U.S. 269, 275 (1942)
(waiver of right to jury trial); Johnson, 304 U.S., at 464
(waiver of right to counsel).

Society may well enjoy some benefit from the IAD’s time
limits: Delay can lead to a less accurate outcome as witnesses
become unavailable and memories fade. See, e. g., Stbron v.
New York, 392 U. S. 40, 56-57 (1968). On the other hand,
some social interests served by prompt trial are less relevant
here than elsewhere. For example, because the would-be
defendant is already incarcerated in another jurisdiction,
society’s interests in assuring the defendant’s presence at
trial and in preventing further criminal activity (or avoiding
the costs of pretrial detention) are simply not at issue.
Cf. Barker v. Wingo, 407 U. S. 514, 519 (1972). In any case,
it cannot be argued that society’s interest in the prompt reso-
lution of outstanding charges is so central to the IAD that
it is part of the unalterable “statutory policy,” Brooklyn
Savings Bank, supra, at 704. In fact, the time limits do
not apply at all unless either the prisoner or the receiving
State files a request.? Thus, the TAD “contemplate[s] a de-

2This feature, among others, makes respondent’s analogy to the fed-
eral Speedy Trial Act of 1974, 18 U. S. C. §3161 et seq., inapt. The time
limits of the Speedy Trial Act begin to run automatically rather than upon
request, §§3161(a), (b); dismissal may sometimes be without prejudice,
§§3162(a)(1), (2), United States v. Taylor, 487 U. S. 326, 332-333 (1988); and
waiver is expressly allowed in certain limited circumstances, 18 U. S. C.
§3162(a)(2). In any event, the question of waiver under the Speedy Trial
Act is not before us today, and we express no view on the subject.
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gree of party control that is consonant with the background
presumption of waivability.” Mezzanatto, 513 U. S., at 206.

Finally, respondent argues that even if waiver of the IAD’s
time limits is possible, it can be effected only by affirmative
conduct not present here. The New York Court of Appeals
adopted a similar view, stating that the speedy trial rights
guaranteed by the IAD may be waived either “explicitly or
by an affirmative request for treatment that is contrary to
or inconsistent with those speedy trial rights.” 92 N. Y. 2d,
at 411, 704 N. E. 2d, at 545. The court concluded that de-
fense counsel’s agreement to the trial date here was not an
“affirmative request” and therefore did not constitute a
waiver. Id., at 412, 704 N. E. 2d, at 546. We agree with
the State that this makes dismissal of the indictment turn
on a hypertechnical distinction that should play no part. As
illustrated by this case, such an approach would enable de-
fendants to escape justice by willingly accepting treatment
inconsistent with the IAD’s time limits, and then recanting
later on. Nothing in the TAD requires or even suggests a
distinction between waiver proposed and waiver agreed to.
In light of its potential for abuse—and given the harsh rem-
edy of dismissal with prejudice—we decline to adopt it.

* * *

The judgment of the New York Court of Appeals is
reversed.
It is so ordered.

3In concluding that objection to a specified delay may be waived, we are
mindful that the sending State may have interests distinct from those of
the prisoner and the receiving State. This case does not involve any ob-
jection from the sending State, and we do not address what recourse the
sending State might have under the IAD when the receiving State and
prisoner agree to, and the court allows, an inordinate delay. Cf. Article
V(e) (“At the earliest practicable time consonant with the purposes of this
agreement, the prisoner shall be returned to the sending State”).



OCTOBER TERM, 1999 119

Syllabus

ILLINOIS ». WARDLOW

CERTIORARI TO THE SUPREME COURT OF ILLINOIS
No. 98-1036. Argued November 2, 1999—Decided January 12, 2000

Respondent Wardlow fled upon seeing a caravan of police vehicles con-
verge on an area of Chicago known for heavy narcotics trafficking.
When Officers Nolan and Harvey caught up with him on the street,
Nolan stopped him and conducted a protective patdown search for weap-
ons because in his experience there were usually weapons in the vicinity
of narcotics transactions. Discovering a handgun, the officers arrested
Wardlow. The Illinois trial court denied his motion to suppress, finding
the gun was recovered during a lawful stop and frisk. He was con-
victed of unlawful use of a weapon by a felon. In reversing, the State
Appellate Court found that Nolan did not have reasonable suspicion to
make the stop under Terry v. Ohio, 392 U.S. 1. The State Supreme
Court affirmed, determining that sudden flight in a high crime area does
not create a reasonable suspicion justifying a Terry stop because flight
may simply be an exercise of the right to “go on one’s way,” see Florida
v. Royer, 460 U. S. 491.

Held: The officers’ actions did not violate the Fourth Amendment. This
case, involving a brief encounter between a citizen and a police officer
on a public street, is governed by 7erry, under which an officer who has
a reasonable, articulable suspicion that criminal activity is afoot may
conduct a brief, investigatory stop. While “reasonable suspicion” is a
less demanding standard than probable cause, there must be at least
a minimal level of objective justification for the stop. An individual’s
presence in a “high crime area,” standing alone, is not enough to support
a reasonable, particularized suspicion of criminal activity, but a loca-
tion’s characteristics are relevant in determining whether the circum-
stances are sufficiently suspicious to warrant further investigation,
Adams v. Williams, 407 U. S. 143, 144, 147-148.  In this case, moreover,
it was also Wardlow’s unprovoked flight that aroused the officers’ suspi-
cion. Nervous, evasive behavior is another pertinent factor in deter-
mining reasonable suspicion, e. g., United States v. Brignoni-Ponce, 422
U. S. 873, 885, and headlong flight is the consummate act of evasion. In
reviewing the propriety of an officer’s conduct, courts do not have avail-
able empirical studies dealing with inferences from suspicious behavior,
and this Court cannot reasonably demand scientific certainty when none
exists. Thus, the reasonable suspicion determination must be based on
commonsense judgments and inferences about human behavior. See
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United States v. Cortez, 449 U. S. 411, 418. Officer Nolan was justified
in suspecting that Wardlow was involved in criminal activity, and, there-
fore, in investigating further. Such a holding is consistent with the de-
cision in Florida v. Royer, supra, at 498, that an individual, when ap-
proached, has a right to ignore the police and go about his business.
Unprovoked flight is the exact opposite of “going about one’s business.”
While flight is not necessarily indicative of ongoing criminal activity,
Terry recognized that officers can detain individuals to resolve ambigu-
ities in their conduct, 392 U. S., at 30, and thus accepts the risk that
officers may stop innocent people. If they do not learn facts rising to
the level of probable cause, an individual must be allowed to go on his
way. But in this case the officers found that Wardlow possessed a hand-
gun and arrested him for violating a state law. The propriety of that
arrest is not before the Court. Pp. 123-126.

183 TIll. 2d 306, 701 N. E. 2d 484, reversed and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed an
opinion concurring in part and dissenting in part, in which SOUTER, GINS-
BURG, and BREYER, JJ., joined, post, p. 126.

Richard A. Devine argued the cause for petitioner. With
him on the briefs were James E. Ryan, Attorney General
of Illinois, Joel D. Bertocchi, Solicitor General, Renee G.
Goldfarb, Theodore Fotios Burtzos, and Veronica Ximena
Calderon.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Assistant Attorney
General Robinson, Deputy Solicitor General Dreeben, and
Deborah Watson.

James B. Koch argued the cause for respondent. With
him on the brief were Lynn N. Weisberg and Thomas G.
Gardiner.™

*Briefs of amict curiae urging reversal were filed for the State of Ohio
et al. by Betty D. Montgomery, Attorney General of Ohio, Edward B.
Foley, State Solicitor, Robert C. Maier and Alejandro Almaguer, Assist-
ant Solicitors, and Thomas R. Keller, Acting Attorney General of Hawaii,
and by the Attorneys General for their respective States as follows: Bill
Pryor of Alabama, Ken Salazar of Colorado, M. Jane Brady of Delaware,
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Respondent Wardlow fled upon seeing police officers pa-
trolling an area known for heavy narcotics trafficking. Two
of the officers caught up with him, stopped him, and con-
ducted a protective patdown search for weapons. Discov-
ering a .38-caliber handgun, the officers arrested Wardlow.
We hold that the officers’ stop did not violate the Fourth
Amendment to the United States Constitution.

On September 9, 1995, Officers Nolan and Harvey were
working as uniformed officers in the special operations sec-
tion of the Chicago Police Department. The officers were
driving the last car of a four-car caravan converging on an
area known for heavy narcotics trafficking in order to inves-
tigate drug transactions. The officers were traveling to-
gether because they expected to find a crowd of people in
the area, including lookouts and customers.

As the caravan passed 4035 West Van Buren, Officer Nolan
observed respondent Wardlow standing next to the building

Alan G. Lance of Idaho, Carla J. Stovall of Kansas, Richard P. Ieyoub
of Louisiana, Mike Hatch of Minnesota, Michael C. Moore of Mississippi,
Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, Michael P.
Easley of North Carolina, W. A. Drew Edmondson of Oklahoma, Charles
M. Condon of South Carolina, Mark L. Barnett of South Dakota, and Mark
L. Earley of Virginia; for the Wayne County Prosecuting Attorney by
John D. O’Hair, pro se, Timothy A. Baughman, and Jeffrey Caminsky;
for Americans for Effective Law Enforcement, Inc., et al. by Wayne
W. Schmidt, James P. Manak, and Richard Weintraub; for the Criminal
Justice Legal Foundation by Kent S. Scheidegger and Charles L. Hobson;
and for the National Association of Police Organizations et al. by Stephen
R. McSpadden.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Tracey Maclin, Steven R. Shapiro, Harvey
Grossman, and Barbara E. Bergman,; for the NAACP Legal Defense &
Educational Fund, Inc., by Elaine R. Jones, Theodore M. Shaw, George H.
Kendall, and Laura E. Hankins; and for the Rutherford Institute by John
W. Whitehead and Steven H. Aden.
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holding an opaque bag. Respondent looked in the direction
of the officers and fled. Nolan and Harvey turned their car
southbound, watched him as he ran through the gangway
and an alley, and eventually cornered him on the street.
Nolan then exited his car and stopped respondent. He im-
mediately conducted a protective patdown search for weap-
ons because in his experience it was common for there to be
weapons in the near vicinity of narcotics transactions. Dur-
ing the frisk, Officer Nolan squeezed the bag respondent was
carrying and felt a heavy, hard object similar to the shape of
a gun. The officer then opened the bag and discovered a
38-caliber handgun with five live rounds of ammunition.
The officers arrested Wardlow.

The Illinois trial court denied respondent’s motion to sup-
press, finding the gun was recovered during a lawful stop
and frisk. App. 14. Following a stipulated bench trial,
Wardlow was convicted of unlawful use of a weapon by a
felon. The Illinois Appellate Court reversed Wardlow’s con-
viction, concluding that the gun should have been suppressed
because Officer Nolan did not have reasonable suspicion suf-
ficient to justify an investigative stop pursuant to Terry v.
Ohio, 392 U.S. 1 (1968). 287 Ill. App. 3d 367, 678 N. E. 2d
65 (1997).

The Illinois Supreme Court agreed. 183 Ill. 2d 306, 701
N. E. 2d 484 (1998). While rejecting the Appellate Court’s
conclusion that Wardlow was not in a high crime area, the
Illinois Supreme Court determined that sudden flight in such
an area does not create a reasonable suspicion justifying a
Terry stop. 183 11l 2d, at 310, 701 N. E. 2d, at 486. Relying
on Florida v. Royer, 460 U. S. 491 (1983), the court explained
that although police have the right to approach individuals
and ask questions, the individual has no obligation to re-
spond. The person may decline to answer and simply go on
his or her way, and the refusal to respond, alone, does not
provide a legitimate basis for an investigative stop. 183 IIl.
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2d, at 311-312, 701 N. E. 2d, at 486-487. The court then
determined that flight may simply be an exercise of this
right to “go on one’s way,” and, thus, could not constitute
reasonable suspicion justifying a Terry stop. 183 Ill. 2d, at
312, 701 N. E. 2d, at 487.

The Illinois Supreme Court also rejected the argument
that flight combined with the fact that it occurred in a high
crime area supported a finding of reasonable suspicion be-
cause the “high crime area” factor was not sufficient stand-
ing alone to justify a Terry stop. Finding no independently
suspicious circumstances to support an investigatory deten-
tion, the court held that the stop and subsequent arrest vio-
lated the Fourth Amendment. We granted certiorari, 526
U. S. 1097 (1999), and now reverse.!

This case, involving a brief encounter between a citizen
and a police officer on a public street, is governed by the
analysis we first applied in Terry. In Terry, we held that
an officer may, consistent with the Fourth Amendment, con-
duct a brief, investigatory stop when the officer has a reason-
able, articulable suspicion that criminal activity is afoot.
392 U. S., at 30. While “reasonable suspicion” is a less de-
manding standard than probable cause and requires a show-
ing considerably less than preponderance of the evidence,
the Fourth Amendment requires at least a minimal level of
objective justification for making the stop. United States
v. Sokolow, 490 U.S. 1, 7 (1989). The officer must be able

1The state courts have differed on whether unprovoked flight is suffi-
cient grounds to constitute reasonable suspicion. See, e. g., State v. An-
derson, 155 Wis. 2d 77, 454 N. W. 2d 763 (1990) (flight alone is sufficient);
Platt v. State, 589 N. E. 2d 222 (Ind. 1992) (same); Harris v. State, 205 Ga.
App. 813,423 S. E. 2d 723 (1992) (flight in high crime area sufficient); State
v. Hicks, 241 Neb. 357, 488 N. W. 2d 359 (1992) (flight is not enough); State
v. Tucker, 136 N. J. 158, 642 A. 2d 401 (1994) (same); People v. Shabaz, 424
Mich. 42, 378 N. W. 2d 451 (1985) (same); People v. Wilson, 784 P. 2d 325
(Colo. 1989) (same).
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to articulate more than an “inchoate and unparticularized
suspicion or ‘hunch’” of criminal activity. Terry, supra,
at 27.2

Nolan and Harvey were among eight officers in a four-car
caravan that was converging on an area known for heavy
narcotics trafficking, and the officers anticipated encounter-
ing a large number of people in the area, including drug cus-
tomers and individuals serving as lookouts. App. 8. It was
in this context that Officer Nolan decided to investigate
Wardlow after observing him flee. An individual’s presence
in an area of expected criminal activity, standing alone, is
not enough to support a reasonable, particularized suspicion
that the person is committing a crime. Brown v. Texas, 443
U.S. 47 (1979). But officers are not required to ignore the
relevant characteristics of a location in determining whether
the circumstances are sufficiently suspicious to warrant fur-
ther investigation. Accordingly, we have previously noted
the fact that the stop occurred in a “high crime area” among
the relevant contextual considerations in a Terry analysis.
Adams v. Williams, 407 U. S. 143, 144, 147-148 (1972).

In this case, moreover, it was not merely respondent’s
presence in an area of heavy narcotics trafficking that
aroused the officers’ suspicion, but his unprovoked flight upon
noticing the police. Our cases have also recognized that ner-
vous, evasive behavior is a pertinent factor in determining
reasonable suspicion. United States v. Brignoni-Ponce, 422
U.S. 873, 885 (1975); Florida v. Rodriguez, 469 U.S. 1, 6
(1984) (per curiam); United States v. Sokolow, supra, at 8-9.
Headlong flight—wherever it occurs—is the consummate act
of evasion: It is not necessarily indicative of wrongdoing, but
it is certainly suggestive of such. In reviewing the propri-
ety of an officer’s conduct, courts do not have available em-
pirical studies dealing with inferences drawn from suspicious

2We granted certiorari solely on the question whether the initial stop
was supported by reasonable suspicion. Therefore, we express no opinion
as to the lawfulness of the frisk independently of the stop.
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behavior, and we cannot reasonably demand scientific cer-
tainty from judges or law enforcement officers where none
exists. Thus, the determination of reasonable suspicion
must be based on commonsense judgments and inferences
about human behavior. See United States v. Cortez, 449
U.S. 411, 418 (1981). We conclude Officer Nolan was jus-
tified in suspecting that Wardlow was involved in criminal
activity, and, therefore, in investigating further.

Such a holding is entirely consistent with our decision in
Florida v. Royer, 460 U. S. 491 (1983), where we held that
when an officer, without reasonable suspicion or probable
cause, approaches an individual, the individual has a right to
ignore the police and go about his business. Id., at 498.
And any “refusal to cooperate, without more, does not fur-
nish the minimal level of objective justification needed for a
detention or seizure.” Florida v. Bostick, 501 U. S. 429, 437
(1991). But unprovoked flight is simply not a mere refusal
to cooperate. Flight, by its very nature, is not “going about
one’s business”; in fact, it is just the opposite. Allowing of-
ficers confronted with such flight to stop the fugitive and
investigate further is quite consistent with the individual’s
right to go about his business or to stay put and remain
silent in the face of police questioning.

Respondent and amici also argue that there are innocent
reasons for flight from police and that, therefore, flight is not
necessarily indicative of ongoing criminal activity. This fact
is undoubtedly true, but does not establish a violation of the
Fourth Amendment. Even in 7erry, the conduct justifying
the stop was ambiguous and susceptible of an innocent expla-
nation. The officer observed two individuals pacing back
and forth in front of a store, peering into the window and
periodically conferring. 392 U. S., at 5-6. All of this con-
duct was by itself lawful, but it also suggested that the indi-
viduals were casing the store for a planned robbery. Terry
recognized that the officers could detain the individuals to
resolve the ambiguity. Id., at 30.
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In allowing such detentions, Terry accepts the risk that
officers may stop innocent people. Indeed, the Fourth
Amendment accepts that risk in connection with more dras-
tic police action; persons arrested and detained on probable
cause to believe they have committed a crime may turn out
to be innocent. The Terry stop is a far more minimal intru-
sion, simply allowing the officer to briefly investigate fur-
ther. If the officer does not learn facts rising to the level of
probable cause, the individual must be allowed to go on his
way. But in this case the officers found respondent in pos-
session of a handgun, and arrested him for violation of an
Illinois firearms statute. No question of the propriety of the
arrest itself is before us.

The judgment of the Supreme Court of Illinois is reversed,
and the cause is remanded for further proceedings not incon-

sistent with this opinion.
It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, concurring in part and
dissenting in part.

The State of Illinois asks this Court to announce a
“bright-line rule” authorizing the temporary detention of
anyone who flees at the mere sight of a police officer. Brief
for Petitioner 7-36. Respondent counters by asking us to
adopt the opposite per se rule—that the fact that a person
flees upon seeing the police can never, by itself, be sufficient
to justify a temporary investigative stop of the kind author-
ized by Terry v. Ohio, 392 U. S. 1 (1968). Brief for Respond-
ent 6-31.

The Court today wisely endorses neither per se rule. In-
stead, it rejects the proposition that “flight is . . . necessarily
indicative of ongoing criminal activity,” ante, at 125, adher-
ing to the view that “[t]he concept of reasonable suspicion

. is not readily, or even usefully, reduced to a neat set
of legal rules,” but must be determined by looking to “the
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totality of the circumstances—the whole picture,” United
States v. Sokolow, 490 U. S. 1, 7-8 (1989) (internal quotation
marks and citation omitted). Abiding by this framework,
the Court concludes that “Officer Nolan was justified in sus-
pecting that Wardlow was involved in criminal activity.”
Ante, at 125.

Although I agree with the Court’s rejection of the per se
rules proffered by the parties, unlike the Court, I am per-
suaded that in this case the brief testimony of the officer who
seized respondent does not justify the conclusion that he had
reasonable suspicion to make the stop. Before discussing
the specific facts of this case, I shall comment on the parties’
requests for a per se rule.

I

In Terry v. Ohio, we first recognized “that a police officer
may in appropriate circumstances and in an appropriate
manner approach a person for purposes of investigating pos-
sibly criminal behavior even though there is no probable
cause to make an arrest,” 392 U. S.; at 22, an authority per-
mitting the officer to “stop and briefly detain a person for
investigative purposes,” Sokolow, 490 U.S., at 7. We ap-
proved as well “a reasonable search for weapons for the pro-
tection of the police officer, where he has reason to believe
that he is dealing with an armed and dangerous individual,
regardless of whether he has probable cause to arrest the
individual for a crime.” Terry, 392 U. S., at 27. Cognizant
that such police intrusion had never before received constitu-
tional imprimatur on less than probable cause, id., at 11-12,
20, we reflected upon the magnitude of the departure we
were endorsing. “Even a limited search,” we said, “consti-
tutes a severe, though brief, intrusion upon cherished per-
sonal security, and it must be an annoying, frightening, and
perhaps humiliating experience.” Id., at 24-25.1

1'We added that a Terry frisk “is a serious intrusion upon the sanctity
of the person, which may inflict great indignity and arouse strong resent-
ment, and is not to be undertaken lightly.” 392 U. S., at 17. The resent-
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Accordingly, we recognized only a “narrowly drawn au-
thority” that is “limited to that which is necessary for the
discovery of weapons.” Id., at 27, 26. An officer conduct-
ing an investigatory stop, we further explained, must articu-
late “a particularized and objective basis for suspecting the
particular person stopped of ecriminal activity.” United
States v. Cortez, 449 U. S. 411, 417-418 (1981). That deter-
mination, we admonished, “becomes meaningful only when it
is assured that at some point the conduct of those charged
with enforcing the laws can be subjected to the more de-
tached, neutral scrutiny of a judge who must evaluate the
reasonableness of a particular search or seizure in light of
the particular circumstances.” Terry, 392 U.S., at 21. In
undertaking that neutral scrutiny “based on all of the cir-
cumstances,” a court relies on “certain commonsense conclu-
sions about human behavior.” Cortez, 449 U. S., at 418; see
also ante, at 125. “[TThe relevant inquiry” concerning the
inferences and conclusions a court draws “is not whether
particular conduct is ‘innocent’ or ‘guilty,” but the degree of
suspicion that attaches to particular types of noncriminal
acts.” Sokolow, 490 U. S., at 10.

The question in this case concerns “the degree of suspicion
that attaches to” a person’s flight—or, more precisely, what
“commonsense conclusions” can be drawn respecting the mo-
tives behind that flight. A pedestrian may break into a run
for a variety of reasons—to catch up with a friend a block or
two away, to seek shelter from an impending storm, to arrive
at a bus stop before the bus leaves, to get home in time for

ment engendered by that intrusion is aggravated, not mitigated, if the
officer’s entire justification for the stop is the belief that the individual is
simply trying to avoid contact with the police or move from one place to
another—as he or she has a right to do (and do rapidly). See Chicago v.
Morales, 527 U. S. 41, 53 (1999) (plurality opinion) (“We have expressly
identified this ‘right to remove from one place to another according to
inclination’ as ‘an attribute of personal liberty’ protected by the Constitu-
tion” (citation omitted)); Florida v. Bostick, 501 U. S. 429, 437 (1991); F'lor-
ida v. Royer, 460 U. S. 491, 497-498 (1983) (plurality opinion); Terry, 392
U. 8., at 32-33 (Harlan, J., concurring); see also ante, at 125.
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dinner, to resume jogging after a pause for rest, to avoid
contact with a bore or a bully, or simply to answer the call
of nature—any of which might coincide with the arrival of
an officer in the vicinity. A pedestrian might also run be-
cause he or she has just sighted one or more police officers.
In the latter instance, the State properly points out “that
the fleeing person may be, inter alia, (1) an escapee from
jail; (2) wanted on a warrant; (3) in possession of contraband,
(i. e. drugs, weapons, stolen goods, etc.); or (4) someone who
has just committed another type of crime.” Brief for Peti-
tioner 9, n. 4.2 In short, there are unquestionably circum-
stances in which a person’s flight is suspicious, and undeni-
ably instances in which a person runs for entirely innocent
reasons.?

Given the diversity and frequency of possible motivations
for flight, it would be profoundly unwise to endorse either
per se rule. The inference we can reasonably draw about
the motivation for a person’s flight, rather, will depend on a
number of different circumstances. Factors such as the
time of day, the number of people in the area, the character
of the neighborhood, whether the officer was in uniform, the
way the runner was dressed, the direction and speed of the

21f the fleeing person exercises his or her right to remain silent after
being stopped, only in the third of the State’s four hypothetical categories
is the stop likely to lead to probable cause to make an arrest. And even
in the third category, flight does not necessarily indicate that the officer is
“dealing with an armed and dangerous individual.” Terry v. Ohio, 392
U. S. 1, 27 (1968).

3 Compare, e. g., Proverbs 28:1 (“The wicked flee when no man pursueth:
but the righteous are as bold as a lion”) with Proverbs 22:3 (“A shrewd
man sees trouble coming and lies low; the simple walk into it and pay
the penalty”).

I have rejected reliance on the former proverb in the past, because
its “ivory-towered analysis of the real world” fails to account for the ex-
periences of many citizens of this country, particularly those who are
minorities. See California v. Hodari D., 499 U. S. 621, 630, n. 4 (1991)
(STEVENS, J., dissenting). That this pithy expression fails to capture the
total reality of our world, however, does not mean it is inaccurate in all
instances.
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flight, and whether the person’s behavior was otherwise un-
usual might be relevant in specific cases. This number of
variables is surely sufficient to preclude either a bright-line
rule that always justifies, or that never justifies, an investi-
gative stop based on the sole fact that flight began after a
police officer appeared nearby.*

Still, Illinois presses for a per se rule regarding “unpro-
voked flight upon seeing a clearly identifiable police officer.”
Id., at 7. The phrase “upon seeing,” as used by Illinois, ap-
parently assumes that the flight is motivated by the presence
of the police officer.> Illinois contends that unprovoked
flight is “an extreme reaction,” id., at 8, because innocent
people simply do not “flee at the mere sight of the police,”
1d., at 24. To be sure, Illinois concedes, an innocent per-
son—even one distrustful of the police—might “avoid eye
contact or even sneer at the sight of an officer,” and that

40f course, Terry itself recognized that sometimes behavior giving rise
to reasonable suspicion is entirely innocent, but it accepted the risk that
officers may stop innocent people. 392 U.S., at 30. And as the Court
correctly observes, it is “undoubtedly true” that innocent explanations for
flight exist, but they do not “establish a violation of the Fourth Amend-
ment.” Ante, at 125. It is equally true, however, that the innocent ex-
planations make the single act of flight sufficiently ambiguous to preclude
the adoption of a per se rule.

In Terry, furthermore, reasonable suspicion was supported by a concate-
nation of acts, each innocent when viewed in isolation, that when consid-
ered collectively amounted to extremely suspicious behavior. See 392
U. 8., at 5-7, 22-23. Flight alone, however, is not at all like a “series of
acts, each of them perhaps innocent in itself, but which taken together
warran[t] further investigation.” Id., at 22. Nor is flight similar to evi-
dence which in the aggregate provides “fact on fact and clue on clue afford-
[ing] a basis for the deductions and inferences,” supporting reasonable
suspicion. United States v. Cortez, 449 U. S. 411, 419 (1981).

®Nowhere in Illinois’ briefs does it specify what it means by “unpro-
voked.” At oral argument, Illinois explained that if officers precipitate a
flight by threats of violence, that flight is “provoked.” But if police offi-
cers in a patrol car—with lights flashing and siren sounding—descend
upon an individual for the sole purpose of seeing if he or she will run, the
ensuing flight is “unprovoked.” Tr. of Oral Arg. 17-18, 20.
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would not justify a Terry stop or any sort of per se inference.
Id., at 8-9. But, Illinois insists, unprovoked flight is alto-
gether different. Such behavior is so “aberrant” and “ab-
normal” that a per se inference is justified. Id., at 8-9, and
n. 4.

Even assuming we know that a person runs because he
sees the police, the inference to be drawn may still vary from
case to case. Flight to escape police detection, we have said,
may have an entirely innocent motivation:

“[T]t is a matter of common knowledge that men who are
entirely innocent do sometimes fly from the scene of a
crime through fear of being apprehended as the guilty
parties, or from an unwillingness to appear as witnesses.
Nor is it true as an accepted axiom of criminal law that
‘the wicked flee when no man pursueth, but the right-
eous are as bold as a lion.” Innocent men sometimes
hesitate to confront a jury—mnot necessarily because
they fear that the jury will not protect them, but be-
cause they do not wish their names to appear in connec-
tion with criminal acts, are humiliated at being obliged
to incur the popular odium of an arrest and trial, or be-
cause they do not wish to be put to the annoyance or
expense of defending themselves.” Alberty v. United
States, 162 U. S. 499, 511 (1896).

In addition to these concerns, a reasonable person may con-
clude that an officer’s sudden appearance indicates nearby
criminal activity. And where there is criminal activity
there is also a substantial element of danger—either from
the criminal or from a confrontation between the criminal
and the police. These considerations can lead to an inno-
cent and understandable desire to quit the vicinity with all
speed.®

6 Statistical studies of bystander victimization are rare. One study at-
tributes this to incomplete recordkeeping and a lack of officially compiled
data. See Sherman, Steele, Laufersweiler, Hooper, & Julian, Stray Bul-
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Among some citizens, particularly minorities and those re-
siding in high crime areas, there is also the possibility that
the fleeing person is entirely innocent, but, with or without
justification, believes that contact with the police can itself
be dangerous, apart from any criminal activity associated
with the officer’s sudden presence.” For such a person,

lets and “Mushrooms”: Random Shootings of Bystanders in Four Cities,
1977-1988, 5 J. of Quantitative Criminology 297, 303 (1989). Nonetheless,
that study, culling data from newspaper reports in four large cities over
an 1l-year period, found “substantial increases in reported bystander
killings and woundings in all four cities.” Id., at 306. From 1986 to 1988,
for example, the study identified 250 people who were Kkilled or wounded
in bystander shootings in the four survey cities. Id., at 306-311. Most
significantly for the purposes of the present case, the study found that
such incidents “rank at the top of public outrage.” Id., at 299. The sali-
ency of this phenomenon, in turn, “violate[s] the routine assumptions” of
day-to-day affairs, and, “[w]ith enough frequency . . . it shapes the conduct
of daily life.” Ibid.

“See Johnson, Americans’ Views on Crime and Law Enforcement: Sur-
vey Findings, Nat. Institute of Justice J. 13 (Sept. 1997) (reporting study
by the Joint Center for Political and Economic Studies in April 1996, which
found that 43% of African-Americans consider “police brutality and har-
assment of African-Americans a serious problem” in their own commu-
nity); President’s Comm’n on Law Enforcement and Administration of Jus-
tice, Task Force Report: The Police 183-184 (1967) (documenting the belief,
held by many minorities, that field interrogations are conducted “indis-
criminately” and “in an abusive . . . manner,” and labeling this phenom-
enon a “principal problem” causing “friction” between minorities and the
police) (cited in Terry, 392 U. S., at 14, n. 11); see also Casimir, Minority
Men: We Are Frisk Targets, N. Y. Daily News, Mar. 26, 1999, p. 34 (infor-
mal survey of 100 young black and Hispanic men living in New York City;
81 reported having been stopped and frisked by police at least once; none
of the 81 stops resulted in arrests); Brief for NAACP Legal Defense &
Educational Fund as Amicus Curiae 17-19 (reporting figures on dispro-
portionate street stops of minority residents in Pittsburgh and Philadel-
phia, Pennsylvania, and St. Petersburg, Florida); U. S. Dept. of Justice,
Bureau of Justice Statistics, S. Smith, Criminal Victimization and Percep-
tions of Community Safety in 12 Cities 25 (June 1998) (African-American
residents in 12 cities are more than twice as likely to be dissatisfied with
police practices than white residents in same community).
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unprovoked flight is neither “aberrant” nor “abnormal.”®
Moreover, these concerns and fears are known to the police
officers themselves,” and are validated by law enforcement
investigations into their own practices.!® Accordingly, the

8See, e. g., Kotlowitz, Hidden Casualties: Drug War’s Emphasis on Law
Enforcement Takes a Toll on Police, Wall Street Journal, Jan. 11, 1991,
p- A2, col. 1 (“Black leaders complained that innocent people were picked
up in the drug sweeps.... Some teen-agers were so scared of the task
force they ran even if they weren’t selling drugs”).

Many stops never lead to an arrest, which further exacerbates the per-
ceptions of discrimination felt by racial minorities and people living in
high crime areas. See Goldberg, The Color of Suspicion, N. Y. Times
Magazine, June 20, 1999, p. 85 (reporting that in 2-year period, New York
City Police Department Street Crimes Unit made 45,000 stops, only 9,500,
or 20%, of which resulted in arrest); Casimir, supra n. 7 (reporting that
in 1997, New York City’s Street Crimes Unit conducted 27,061 stop-and-
frisks, only 4,647 of which, 17%, resulted in arrest). Even if these data
were race neutral, they would still indicate that society as a whole is pay-
ing a significant cost in infringement on liberty by these virtually random
stops. See also n. 1, supra.

9The Chief of the Washington, D. C., Metropolitan Police Department,
for example, confirmed that “sizeable percentages of Americans today—
especially Americans of color—still view policing in the United States to
be discriminatory, if not by policy and definition, certainly in its day-to-day
application.” P. Verniero, Attorney General of New Jersey, Interim Re-
port of the State Police Review Team Regarding Allegations of Racial
Profiling 46 (Apr. 20, 1999) (hereinafter Interim Report). And a recent
survey of 650 Los Angeles Police Department officers found that 25% felt
that “‘racial bias (prejudice) on the part of officers toward minority citi-
zens currently exists and contributes to a negative interaction between
police and the community.”” Report of the Independent Comm’n on the
Los Angeles Police Department 69 (1991); see also 5 United States
Comm’n on Civil Rights, Racial and Ethnic Tensions in American Commu-
nities: Poverty, Inequality and Discrimination, The Los Angeles Report
26 (June 1999).

10 New Jersey’s Attorney General, in a recent investigation into allega-
tions of racial profiling on the New Jersey Turnpike, concluded that “mi-
nority motorists have been treated differently [by New Jersey State
Troopers] than non-minority motorists during the course of traffic stops
on the New Jersey Turnpike.” “[TThe problem of disparate treatment is
real—not imagined,” declared the Attorney General. Not surprisingly,
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evidence supporting the reasonableness of these beliefs is too
pervasive to be dismissed as random or rare, and too persua-
sive to be disparaged as inconclusive or insufficient.! In

the report concluded that this disparate treatment “engenderfs] feelings
of fear, resentment, hostility, and mistrust by minority citizens.” See In-
terim Report 4, 7. Recently, the United States Department of Justice,
citing this very evidence, announced that it would appoint an outside moni-
tor to oversee the actions of the New Jersey State Police and ensure that
it enacts policy changes advocated by the Interim Report, and keeps rec-
ords on racial statistics and traffic stops. See Kocieniewski, U.S. Will
Monitor New Jersey Police on Race Profiling, N. Y. Times, Dec. 23, 1999,
p. Al, col. 6.

Likewise, the Massachusetts Attorney General investigated similar alle-
gations of egregious police conduct toward minorities. The report stated:

“We conclude that Boston police officers engaged in improper, and uncon-
stitutional, conduct in the 1989-90 period with respect to stops and
searches of minority individuals . ... Although we cannot say with preci-
sion how widespread this illegal conduct was, we believe that it was suffi-
ciently common to justify changes in certain Department practices.

“Perhaps the most disturbing evidence was that the scope of a number
of Terry searches went far beyond anything authorized by that case and
indeed, beyond anything that we believe would be acceptable under the
federal and state constitutions even where probable cause existed to con-
duct a full search incident to an arrest. Forcing young men to lower their
trousers, or otherwise searching inside their underwear, on public streets
or in public hallways, is so demeaning and invasive of fundamental pre-
cepts of privacy that it can only be condemned in the strongest terms.
The fact that not only the young men themselves, but independent wit-
nesses complained of strip searches, should be deeply alarming to all mem-
bers of this community.” J. Shannon, Attorney General of Massachusetts,
Report of the Attorney General’s Civil Rights Division on Boston Police
Department Practices 60-61 (Dec. 18, 1990).

UTaking into account these and other innocent motivations for unpro-
voked flight leads me to reject Illinois’ requested per se rule in favor of
adhering to a totality-of-the-circumstances test. This conclusion does not,
as Illinois suggests, “establish a separate Terry analysis based on the indi-
vidual characteristics of the person seized.” Reply Brief for Petitioner
14. My rejection of a per se rule, of course, applies to members of all
races.

It is true, as Illinois points out, that Terry approved of the stop and
frisk procedure notwithstanding “[t]he wholesale harassment by certain
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any event, just as we do not require “scientific certainty”
for our commonsense conclusion that unprovoked flight can
sometimes indicate suspicious motives, see ante, at 124-125,
neither do we require scientific certainty to conclude that
unprovoked flight can occur for other, innocent reasons.!”

The probative force of the inferences to be drawn from
flight is a function of the varied circumstances in which it
occurs. Sometimes those inferences are entirely consistent
with the presumption of innocence, sometimes they justify
further investigation, and sometimes they justify an immedi-
ate stop and search for weapons. These considerations have
led us to avoid categorical rules concerning a person’s flight
and the presumptions to be drawn therefrom:

“Few things . . . distinguish an enlightened system of
judicature from a rude and barbarous one more than the
manner in which they deal with evidence. The former
weighs testimony, whilst the latter, conscious perhaps of
its inability to do so or careless of the consequences of
error, at times rejects whole portions en masse, and at
others converts pieces of evidence into rules of law by
investing with conclusive effect some whose probative
force has been found to be in general considerable. . . .
Our ancestors, observing that guilty persons usually fled
from justice, adopted the hasty conclusion that it was
only the guilty who did so . . . so that under the old law,
a man who fled to avoid being tried for felony forfeited

elements of the police community, of which minority groups, particularly
Negroes, frequently complain.” 392 U.S., at 14. But in this passage,
Terry simply held that such concerns would not preclude the use of the
stop and frisk procedure altogether. See id., at 17, n. 14. Nowhere did
Terry suggest that such concerns cannot inform a court’s assessment of
whether reasonable suspicion sufficient to justify a particular stop existed.

12 As a general matter, local courts often have a keener and more in-
formed sense of local police practices and events that may heighten these
concerns at particular times or locations. Thus, a reviewing court may
accord substantial deference to a local court’s determination that fear of
the police is especially acute in a specific location or at a particular time.
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all his goods even though he were acquitted . ... In
modern times more correct views have prevailed, and
the evasion of or flight from justice seems now nearly
reduced to its true place in the administration of the
criminal law, namely, that of a circumstance—a fact
which it is always of importance to take into consider-
ation, and combined with others may afford strong evi-
dence of guilt, but which, like any other piece of pre-
sumptive evidence, it is equally absurd and dangerous
to invest with infallibility.” Hickory v. United States,
160 U. S. 408, 419-420 (1896) (internal quotation marks
omitted).

“Unprovoked flight,” in short, describes a category of ac-
tivity too broad and varied to permit a per se reasonable
inference regarding the motivation for the activity. While
the innocent explanations surely do not establish that the
Fourth Amendment is always violated whenever someone is
stopped solely on the basis of an unprovoked flight, neither
do the suspicious motivations establish that the Fourth
Amendment is never violated when a Terry stop is predi-
cated on that fact alone. For these reasons, the Court is
surely correct in refusing to embrace either per se rule advo-
cated by the parties. The totality of the circumstances, as
always, must dictate the result.!®

B Tllinois’ reliance on the common law as a conclusive answer to the issue
at hand is mistaken. The sources from which it gleans guidance focus
either on flight following an accusation of criminal activity, see 4 W. Black-
stone, Commentaries *387 (“For flight . . . on an accusation of treason,
felony, or even petit larceny . . . is an offence carrying with it a strong
presumption of guilt” (emphasis added in part)), or are less dogmatic than
Illinois contends, compare Brief for Petitioner 15 (“[A] person’s flight was
considered . . . conclusive proof of guilt”) with A. Burrill, Circumstantial
Evidence 472 (1856) (“So impressed was the old common law with consid-
erations of this kind, that it laid down the rule, which passed into a
maxim,—that flight from justice was equivalent to confession of guilt . . . .
But this maxim . . . was undoubtedly expressed in too general and sweep-
ing terms”).
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II

Guided by that totality-of-the-circumstances test, the
Court concludes that Officer Nolan had reasonable suspicion
to stop respondent. Ante, at 125. In this respect, my view
differs from the Court’s. The entire justification for the stop
is articulated in the brief testimony of Officer Nolan. Some
facts are perfectly clear; others are not. This factual insuf-
ficiency leads me to conclude that the Court’s judgment is
mistaken.

Respondent Wardlow was arrested a few minutes after
noon on September 9, 1995. 183 Ill. 2d 306, 308, n. 1, 701
N. E. 2d 484, 485, n. 1 (1998).* Nolan was part of an eight-
officer, four-car caravan patrol team. The officers were
headed for “one of the areas in the 11th District [of Chicago]
that’s high [in] narcotics traffic.” App. 8.1° The reason why
four cars were in the caravan was that “[nJormally in these
different areas there’s an enormous amount of people, some-
times lookouts, customers.” Ibid. Officer Nolan testified
that he was in uniform on that day, but he did not recall
whether he was driving a marked or an unmarked car.
Id., at 4.

Officer Nolan and his partner were in the last of the four
patrol cars that “were all caravaning eastbound down Van
Buren.” Id., at 8. Nolan first observed respondent “in
front of 4035 West Van Buren.” Id., at7. Wardlow “looked
in our direction and began fleeing.” Id., at 9. Nolan then
“pbegan driving southbound down the street observing [re-
spondent] running through the gangway and the alley south-
bound,” and observed that Wardlow was carrying a white,

14 At the suppression hearing, the State failed to present testimony as
to the time of respondent’s arrest. The Illinois Supreme Court, however,
took notice of the time recorded in Officer Nolan’s arrest report. See 183
IIL 2d, at 308, n. 1, 701 N. E. 2d, at 485, n. 1.

15The population of the 11th district is over 98,000 people. See Brief
for the National Association of Police Organizations et al. as Amici
Curiae App. I1.
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opaque bag under his arm. Id., at 6, 9. After the car
turned south and intercepted respondent as he “ran right
towards us,” Officer Nolan stopped him and conducted a
“protective search,” which revealed that the bag under re-
spondent’s arm contained a loaded handgun. Id., at 9-11.
This terse testimony is most noticeable for what it fails
to reveal. Though asked whether he was in a marked or
unmarked car, Officer Nolan could not recall the answer.
Id., at 4. He was not asked whether any of the other three
cars in the caravan were marked, or whether any of the other
seven officers were in uniform. Though he explained that
the size of the caravan was because “[nJormally in these dif-
ferent areas there’s an enormous amount of people, some-
times lookouts, customers,” Officer Nolan did not testify as
to whether anyone besides Wardlow was nearby 4035 West
Van Buren. Nor is it clear that that address was the in-
tended destination of the caravan. As the Appellate Court
of Illinois interpreted the record, “it appears that the officers
were simply driving by, on their way to some unidentified
location, when they noticed defendant standing at 4035 West
Van Buren.” 287 Ill. App. 3d 367, 370-371, 678 N. E. 2d 65,
67 (1997).16  Officer Nolan’s testimony also does not reveal
how fast the officers were driving. It does not indicate
whether he saw respondent notice the other patrol cars.
And it does not say whether the caravan, or any part of it,
had already passed Wardlow by before he began to run.
Indeed, the Appellate Court thought the record was even
“too vague to support the inference that . . . defendant’s
flight was related to his expectation of police focus on him.”
Id., at 371, 678 N. E. 2d, at 67. Presumably, respondent did
not react to the first three cars, and we cannot even be sure
that he recognized the occupants of the fourth as police offi-
cers. The adverse inference is based entirely on the officer’s

16 Of course, it would be a different case if the officers had credible infor-
mation respecting that specific street address which reasonably led them
to believe that criminal activity was afoot in that narrowly defined area.
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statement: “He looked in our direction and began fleeing.”
App. 9.77

No other factors sufficiently support a finding of reason-
able suspicion. Though respondent was carrying a white,
opaque bag under his arm, there is nothing at all suspicious
about that. Certainly the time of day—shortly after noon—
does not support Illinois’ argument. Nor were the officers
“responding to any call or report of suspicious activity in the
area.” 183 Ill. 2d, at 315, 701 N. E. 2d, at 488. Officer
Nolan did testify that he expected to find “an enormous
amount of people,” including drug customers or lookouts,
App. 8, and the Court points out that “[i]t was in this context
that Officer Nolan decided to investigate Wardlow after ob-
serving him flee,” ante, at 124. This observation, in my
view, lends insufficient weight to the reasonable suspicion
analysis; indeed, in light of the absence of testimony that
anyone else was nearby when respondent began to run, this
observation points in the opposite direction.

The State, along with the majority of the Court, relies as
well on the assumption that this flight occurred in a high
crime area. Even if that assumption is accurate, it is insuf-
ficient because even in a high crime neighborhood unpro-
voked flight does not invariably lead to reasonable suspicion.
On the contrary, because many factors providing innocent
motivations for unprovoked flight are concentrated in high
crime areas, the character of the neighborhood arguably
makes an inference of guilt less appropriate, rather than
more so. Like unprovoked flight itself, presence in a high
crime neighborhood is a fact too generic and susceptible to
innocent explanation to satisfy the reasonable suspicion in-
quiry. See Brown v. Texas, 443 U. S. 47, 52 (1979); see also
n. 15, supra.

17 Officer Nolan also testified that respondent “was looking at us,” App.
5 (emphasis added), though this minor clarification hardly seems sufficient
to support the adverse inference.
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It is the State’s burden to articulate facts sufficient to sup-
port reasonable suspicion. Brown v. Texas, 443 U. S., at 52;
see also Florida v. Royer, 460 U. S. 491, 500 (1983) (plurality
opinion). In my judgment, Illinois has failed to discharge
that burden. I am not persuaded that the mere fact that
someone standing on a sidewalk looked in the direction of a
passing car before starting to run is sufficient to justify a
forcible stop and frisk.

I therefore respectfully dissent from the Court’s judgment
to reverse the court below.
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RENO, ATTORNEY GENERAL, ET AL. v. CONDON, AT-
TORNEY GENERAL OF SOUTH CAROLINA, ET AL.
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State departments of motor vehicles (DMVs) require drivers and auto-
mobile owners to provide personal information, which may include a
person’s name, address, telephone number, vehicle description, Social Se-
curity number, medical information, and photograph, as a condition of
obtaining a driver’s license or registering an automobile. Finding that
many States sell this information to individuals and businesses for sig-
nificant revenues, Congress enacted the Driver’s Privacy Protection Act
of 1994 (DPPA), which establishes a regulatory scheme that restricts
the States’ ability to disclose a driver’s personal information without
the driver’s consent. South Carolina law conflicts with the DPPA’s pro-
visions. Following the DPPA’s enactment, South Carolina and its At-
torney General filed this suit, alleging that the DPPA violates the Tenth
and Eleventh Amendments to the United States Constitution. Con-
cluding that the DPPA is incompatible with the principles of federalism
inherent in the Constitution’s division of power between the States and
the Federal Government, the District Court granted summary judg-
ment for the State and permanently enjoined the DPPA’s enforcement
against the State and its officers. The Fourth Circuit affirmed, conclud-
ing that the DPPA violates constitutional principles of federalism.

Held: In enacting the DPPA, Congress did not run afoul of the federal-
ism principles enunciated in New York v. United States, 505 U. S. 144,
and Printz v. United States, 521 U. S. 898. The Federal Government
correctly asserts that the DPPA is a proper exercise of Congress’ au-
thority to regulate interstate commerce under the Commerce Clause,
U.S. Const., Art. I, §8, cl. 3. The motor vehicle information, which the
States have historically sold, is used by insurers, manufacturers, direct
marketers, and others engaged in interstate commerce to contact driv-
ers with customized solicitations. The information is also used in the
stream of interstate commerce by various public and private entities
for matters related to interstate motoring. Because drivers’ personal,
identifying information is, in this context, an article of commerce, its
sale or release into the interstate stream of business is sufficient to



142 RENO ». CONDON

Syllabus

support congressional regulation. See United States v. Lopez, 514 U. S.
549, 5568-559. This does not conclusively resolve the DPPA’s constitu-
tionality because in New York and Printz the Court held that federal
statutes were invalid, not because Congress lacked legislative authority
over the subject matter, but because those statutes violated Tenth
Amendment federalism principles. However, the DPPA does not vio-
late those principles. This case is instead governed by South Carolina
v. Baker, 485 U. S. 505, in which a statute prohibiting States from issu-
ing unregistered bonds was upheld because it regulated state activities,
rather than seeking to control or influence the manner in which States
regulated private parties, id., at 514-515. Like that statute, the DPPA
does not require the States in their sovereign capacity to regulate their
own citizens; rather, it regulates the States as the owners of data bases.
It does not require the South Carolina Legislature to enact any laws or
regulations, as did the statute at issue in New York, and it does not
require state officials to assist in the enforcement of federal statutes
regulating private individuals, as did the law considered in Printz.
Thus, the DPPA is consistent with the principles set forth in those cases.
The Court need not address South Carolina’s argument that the DPPA
unconstitutionally regulates the States exclusively rather than by
means of a generally applicable law. The DPPA is generally applicable
because it regulates the universe of entities that participate as suppli-
ers to the market for motor vehicle information—the States as initial
suppliers of the information in interstate commerce and private resell-
ers or redisclosers of that information in commerce. Pp. 148-151.

155 F. 3d 453, reversed.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Solicitor General Waxman argued the cause for petition-
ers. With him on the briefs were Acting Assistant Attor-
ney General Ogden, Deputy Solicitor General Kneedler,
Paul R. Q. Wolfson, Mark B. Stern, and Alisa B. Klein.

Charlie Condon, pro se, Attorney General of South Caro-
lina, argued the cause for respondents. With him on the
briefs were Treva Ashworth, Deputy Attorney General,
and Kenneth P. Woodington, Senior Assistant Attorney
General.*

*Briefs of amici curiae urging reversal were filed for the Electronic
Privacy Information Center by Marc Rotenberg; for the Feminist Majority
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The Driver’s Privacy Protection Act of 1994 (DPPA or
Act), 18 U. S. C. §§2721-2725 (1994 ed. and Supp. IV), regu-
lates the disclosure of personal information contained in the
records of state motor vehicle departments (DMVs). We
hold that in enacting this statute Congress did not run afoul
of the federalism principles enunciated in New York v.
United States, 505 U. S. 144 (1992), and Printz v. United
States, 521 U. S. 898 (1997).

The DPPA regulates the disclosure and resale of personal
information contained in the records of state DMVs. State
DMVs require drivers and automobile owners to provide
personal information, which may include a person’s name, ad-
dress, telephone number, vehicle description, Social Security
number, medical information, and photograph, as a condition
of obtaining a driver’s license or registering an automobile.
Congress found that many States, in turn, sell this personal
information to individuals and businesses. See, e.g., 139
Cong. Rec. 29466, 29468, 29469 (1993); 140 Cong. Rec. 7929

Foundation et al. by Erwin Chemerinsky, and for the Screen Actors
Guild et al.

Briefs of amici curiae urging affirmance were filed for the State of
Alabama et al. by Bill Pryor, Attorney General of Alabama, John J. Park,
Jr., Assistant Attorney General, and Thomas H. Odom, and by the Attor-
neys General for their respective States as follows: Ken Salazar of Colo-
rado, Joseph P. Mazurek of Montana, Don Stenberg of Nebraska, Philip
T. McLaughlin of New Hampshire, Michael F. Easley of North Carolina,
W. A. Drew Edmondson of Oklahoma, D. Michael Fisher of Pennsylvania,
Sheldon Whitehouse of Rhode Island, Jan Graham of Utah, Mark L.
Earley of Virginia, and James E. Doyle of Wisconsin; for the Home School
Legal Defense Association by Michael P. Farris; for the National Con-
ference of State Legislatures et al. by Richard Ruda and Charles A.
Rothfeld; for the Pacific Legal Foundation by Anne M. Hayes and Deborah
J. La Fetra; for the Washington Legal Foundation by Daniel J. Popeo and
R. Shawn Gunnarson; and for the Reporters Committee for Freedom of
the Press et al. by Gregg P. Leslie.
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(1994) (remarks of Rep. Goss). These sales generate sig-
nificant revenues for the States. See Travis v. Reno, 163
F. 3d 1000, 1002 (CAT7 1998) (noting that the Wisconsin De-
partment of Transportation receives approximately $8 mil-
lion each year from the sale of motor vehicle information).

The DPPA establishes a regulatory scheme that restricts
the States’ ability to disclose a driver’s personal information
without the driver’s consent. The DPPA generally prohib-
its any state DMV, or officer, employee, or contractor thereof,
from “knowingly disclos[ing] or otherwise mak[ing] available
to any person or entity personal information about any indi-
vidual obtained by the department in connection with a
motor vehicle record.” 18 U.S. C. §2721(a). The DPPA de-
fines “personal information” as any information “that identi-
fies an individual, including an individual’s photograph, social
security number, driver identification number, name, address
(but not the 5-digit zip code), telephone number, and medical
or disability information,” but not including “information on
vehicular accidents, driving violations, and driver’s status.”
§2725(3). A “motor vehicle record” is defined as “any rec-
ord that pertains to a motor vehicle operator’s permit, motor
vehicle title, motor vehicle registration, or identification card
issued by a department of motor vehicles.” §2725(1).

The DPPA’s ban on disclosure of personal information does
not apply if drivers have consented to the release of their
data. When we granted certiorari in this case, the DPPA
provided that a DMV could obtain that consent either on a
case-by-case basis or could imply consent if the State pro-
vided drivers with an opportunity to block disclosure of their
personal information when they received or renewed their
licenses and drivers did not avail themselves of that oppor-
tunity. §$2721(b)(11), (13), and (d). However, Public Law
106-69, 113 Stat. 986, which was signed into law on October
9, 1999, changed this “opt-out” alternative to an “opt-in”
requirement. Under the amended DPPA, States may not
imply consent from a driver’s failure to take advantage of a
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state-afforded opportunity to block disclosure, but must
rather obtain a driver’s affirmative consent to disclose the
driver’s personal information for use in surveys, marketing,
solicitations, and other restricted purposes. See Pub. L.
106-69, 113 Stat. 986 §§350(c), (d), and (e), App. to Supp.
Brief for Petitioners 1(a), 2(a).

The DPPA’s prohibition of nonconsensual disclosures is
also subject to a number of statutory exceptions. For exam-
ple, the DPPA requires disclosure of personal information
“for use in connection with matters of motor vehicle or
driver safety and theft, motor vehicle emissions, motor vehi-
cle product alterations, recalls, or advisories, performance
monitoring of motor vehicles and dealers by motor vehicle
manufacturers, and removal of non-owner records from the
original owner records of motor vehicle manufacturers to
carry out the purposes of titles I and IV of the Anti Car
Theft Act of 1992, the Automobile Information Disclosure
Act, the Clean Air Act, and chapters 301, 305, and 321-331 of
title 49.” 18 U. S. C. §2721(b) (1994 ed., Supp. III) (citations
omitted). The DPPA permits DMVs to disclose personal
information from motor vehicle records for a number of
purposes.!

! Disclosure is permitted for use “by any government agency” or by “any
private person or entity acting on behalf of a Federal, State or local agency
in carrying out its functions.” 18 U.S.C. §2721(b)(1) (1994 ed. and
Supp. III). The Act also allows States to divulge drivers’ personal infor-
mation for any state-authorized purpose relating to the operation of a
motor vehicle or public safety, §2721(b)(14); for use in connection with car
safety, prevention of car theft, and promotion of driver safety, §2721(b)(2);
for use by a business to verify the accuracy of personal information sub-
mitted to that business and to prevent fraud or pursue legal remedies if
the information that the individual submitted to the business is revealed
to have been inaccurate, §2721(b)(3); in connection with court, agency, or
self-regulatory body proceedings, §2721(b)(4); for research purposes so
long as the information is not further disclosed or used to contact the
individuals to whom the data pertain, §2721(b)(5); for use by insurers in
connection with claims investigations, antifraud activities, rating or under-
writing, §2721(b)(6); to notify vehicle owners that their vehicle has been
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The DPPA’s provisions do not apply solely to States. The
Act also regulates the resale and redisclosure of drivers’ per-
sonal information by private persons who have obtained that
information from a state DMV. 18 U.S.C. §2721(c) (1994
ed. and Supp. III). In general, the Act allows private per-
sons who have obtained drivers’ personal information for one
of the aforementioned permissible purposes to further dis-
close that information for any one of those purposes. Ibid.
If a State has obtained drivers’ consent to disclose their per-
sonal information to private persons generally and a private
person has obtained that information, the private person
may redisclose the information for any purpose. Ibid. Ad-
ditionally, a private actor who has obtained drivers’ informa-
tion from DMV records specifically for direct-marketing pur-
poses may resell that information for other direct-marketing
uses, but not otherwise. Ibid. Any person who rediscloses
or resells personal information from DMV records must, for
five years, maintain records identifying to whom the records
were disclosed and the permitted purpose for the resale or
redisclosure. Ibid.

The DPPA establishes several penalties to be imposed on
States and private actors that fail to comply with its require-
ments. The Act makes it unlawful for any “person” know-
ingly to obtain or disclose any record for a use that is not
permitted under its provisions, or to make a false represen-
tation in order to obtain personal information from a motor
vehicle record. §§2722(a) and (b). Any person who know-
ingly violates the DPPA may be subject to a criminal fine,
§§2723(a), 2725(2). Additionally, any person who knowingly
obtains, discloses, or uses information from a state motor
vehicle record for a use other than those specifically permit-
ted by the DPPA may be subject to liability in a civil action

towed or impounded, §2721(b)(7); for use by licensed private investigative
agencies or security services for any purpose permitted by the DPPA,
§2721(b)(8); and in connection with private toll transportation services,
§2721(b)(10).
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brought by the driver to whom the information pertains.
§2724. While the DPPA defines “person” to exclude States
and state agencies, § 2725(2), a state agency that maintains a
“policy or practice of substantial noncompliance” with the
Act may be subject to a civil penalty imposed by the United
States Attorney General of not more than $5,000 per day of
substantial noncompliance. §2723(b).

South Carolina law conflicts with the DPPA’s provisions.
Under that law, the information contained in the State’s
DMV records is available to any person or entity that fills
out a form listing the requester’s name and address and stat-
ing that the information will not be used for telephone solici-
tation. S. C. Code Ann. §§56-3-510 to 56-3-540 (Supp.
1998). South Carolina’s DMV retains a copy of all requests
for information from the State’s motor vehicle records, and
it is required to release copies of all requests relating to a
person upon that person’s written petition. §56-3-520.
State law authorizes the South Carolina DMV to charge a
fee for releasing motor vehicle information, and it requires
the DMV to allow drivers to prohibit the use of their motor
vehicle information for certain commercial activities. §§56-
3-530, 56-3-540.

Following the DPPA’s enactment, South Carolina and its
Attorney General, respondent Condon, filed suit in the
United States District Court for the District of South Caro-
lina, alleging that the DPPA violates the Tenth and Eleventh
Amendments to the United States Constitution. The Dis-
trict Court concluded that the Act is incompatible with the
principles of federalism inherent in the Constitution’s divi-
sion of power between the States and the Federal Govern-
ment. The court accordingly granted summary judgment
for the State and permanently enjoined the Act’s enforce-
ment against the State and its officers. See 972 F. Supp.
977,979 (1997). The Court of Appeals for the Fourth Circuit
affirmed, concluding that the Act violates constitutional prin-
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ciples of federalism. See 155 F. 3d 453 (1998). We granted
certiorari, 526 U. S. 1111 (1999), and now reverse.

We of course begin with the time-honored presumption
that the DPPA is a “constitutional exercise of legislative
power.” Close v. Glenwood Cemetery, 107 U.S. 466, 475
(1883); see also INS v. Chadha, 462 U. S. 919, 944 (1983).

The United States asserts that the DPPA is a proper exer-
cise of Congress’ authority to regulate interstate commerce
under the Commerce Clause, U. S. Const., Art. I, §8, cl. 3.2
The United States bases its Commerce Clause argument on
the fact that the personal, identifying information that the
DPPA regulates is a “thin[g] in interstate commerce,” and
that the sale or release of that information in interstate com-
merce is therefore a proper subject of congressional regula-
tion. United States v. Lopez, 514 U. S. 549, 5568-559 (1995).
We agree with the United States’ contention. The motor
vehicle information which the States have historically sold
is used by insurers, manufacturers, direct marketers, and
others engaged in interstate commerce to contact drivers
with customized solicitations. The information is also used
in the stream of interstate commerce by various public and
private entities for matters related to interstate motoring.
Because drivers’ information is, in this context, an article of
commerce, its sale or release into the interstate stream of
business is sufficient to support congressional regulation.
We therefore need not address the Government’s alternative
argument that the States’ individual, intrastate activities in
gathering, maintaining, and distributing drivers’ personal

2In the lower courts, the United States also asserted that the DPPA was
lawfully enacted pursuant to Congress’ power under §5 of the Fourteenth
Amendment. See 155 F. 3d 453, 463-465 (1998); 972 F. Supp. 977-979,
986-992 (1997). The District Court and Court of Appeals rejected that
argument. See 155 F. 3d, at 465; 972 F. Supp., at 992. The United States’
petition for certiorari and briefs to this Court do not address the §5 issue
and, at oral argument, the Solicitor General expressly disavowed any reli-
ance on it.
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information have a sufficiently substantial impact on inter-
state commerce to create a constitutional base for federal
legislation.

But the fact that drivers’ personal information is, in the
context of this case, an article in interstate commerce does
not conclusively resolve the constitutionality of the DPPA.
In New York and Printz, we held federal statutes invalid,
not because Congress lacked legislative authority over the
subject matter, but because those statutes violated the prin-
ciples of federalism contained in the Tenth Amendment. In
New York, Congress commandeered the state legislative
process by requiring a state legislature to enact a particular
kind of law. We said:

“While Congress has substantial powers to govern the
Nation directly, including in areas of intimate concern
to the States, the Constitution has never been under-
stood to confer upon Congress the ability to require the
States to govern according to Congress’ instructions.
See Coyle v. Smith, 221 U. S. 559, 565 (1911).” 505 U. S.,
at 162.

In Printz, we invalidated a provision of the Brady Act
which commanded “state and local enforcement officers to
conduct background checks on prospective handgun pur-
chasers.” 521 U. S, at 902. We said:

“We held in New York that Congress cannot compel
the States to enact or enforce a federal regulatory pro-
gram. Today we hold that Congress cannot circumvent
that prohibition by conscripting the States’ officers di-
rectly. The Federal Government may neither issue di-
rectives requiring the States to address particular prob-
lems, nor command the States’ officers, or those of their
political subdivisions, to administer or enforce a federal
regulatory program.” Id., at 935.

South Carolina contends that the DPPA violates the Tenth
Amendment because it “thrusts upon the States all of the
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day-to-day responsibility for administering its complex pro-
visions,” Brief for Respondents 10, and thereby makes “state
officials the unwilling implementors of federal policy,” id., at
112 South Carolina emphasizes that the DPPA requires the
State’s employees to learn and apply the Act’s substantive
restrictions, which are summarized above, and notes that
these activities will consume the employees’ time and thus
the State’s resources. South Carolina further notes that the
DPPA’s penalty provisions hang over the States as a poten-
tial punishment should they fail to comply with the Act.

We agree with South Carolina’s assertion that the DPPA’s
provisions will require time and effort on the part of state
employees, but reject the State’s argument that the DPPA
violates the principles laid down in either New York or
Printz.  We think, instead, that this case is governed by our
decision in South Carolina v. Baker, 485 U.S. 505 (1988).
In Baker, we upheld a statute that prohibited States from
issuing unregistered bonds because the law “regulate[d]
state activities,” rather than “seek[ing] to control or influ-
ence the manner in which States regulate private parties.”
Id., at 514-515. We further noted:

“The [National Governor’s Association] nonetheless con-
tends that §310 has commandeered the state legislative
and administrative process because many state legisla-
tures had to amend a substantial number of statutes in
order to issue bonds in registered form and because
state officials had to devote substantial effort to deter-
mine how best to implement a registered bond system.
Such ‘commandeering’ is, however, an inevitable conse-
quence of regulating a state activity. Any federal regu-
lation demands compliance. That a State wishing to en-

3South Carolina has not asserted that it does not participate in the in-
terstate market for personal information. Rather, South Carolina asks
that the DPPA be invalidated in its entirety, even as it is applied to the
States acting purely as commercial sellers.
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gage in certain activity must take administrative and
sometimes legislative action to comply with federal
standards regulating that activity is a commonplace that
presents no constitutional defect.” Ibid.

Like the statute at issue in Baker, the DPPA does not
require the States in their sovereign capacity to regulate
their own citizens. The DPPA regulates the States as the
owners of data bases. It does not require the South Caro-
lina Legislature to enact any laws or regulations, and it does
not require state officials to assist in the enforcement of fed-
eral statutes regulating private individuals. We accord-
ingly conclude that the DPPA is consistent with the constitu-
tional principles enunciated in New York and Printz.

As a final matter, we turn to South Carolina’s argument
that the DPPA is unconstitutional because it regulates the
States exclusively. The essence of South Carolina’s argu-
ment is that Congress may only regulate the States by
means of “generally applicable” laws, or laws that apply to
individuals as well as States. But we need not address the
question whether general applicability is a constitutional re-
quirement for federal regulation of the States, because the
DPPA is generally applicable. The DPPA regulates the uni-
verse of entities that participate as suppliers to the market
for motor vehicle information—the States as initial suppliers
of the information in interstate commerce and private resell-
ers or redisclosers of that information in commerce.

The judgment of the Court of Appeals is therefore

Reversed.
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MARTINEZ v». COURT OF APPEAL OF CALIFORNIA,
FOURTH APPELLATE DISTRICT

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA
No. 98-7809. Argued November 9, 1999—Decided January 12, 2000

Accused of converting a client’s money to his own use while employed as
a paralegal, petitioner Martinez was charged by California with grand
theft and the fraudulent appropriation of another’s property. He chose
to represent himself at trial before a jury, which acquitted him of theft
but convicted him of embezzlement. He then filed a timely notice of
appeal, a motion to represent himself, and a waiver of counsel. The
California Court of Appeal denied his motion to represent himself based
on its prior holding that there is no constitutional right to self-
representation on direct appeal under Faretta v. California, 422 U. S.
806, in which this Court held that a criminal defendant has a constitu-
tional right to conduct his own defense at trial when he voluntarily and
intelligently elects to proceed without counsel, id., at 807, 836. The
state court had explained that the right to counsel on appeal stems from
the Due Process and Equal Protection Clauses of the Fourteenth
Amendment, not from the Sixth Amendment on which Faretta was
based, and held that the denial of self-representation at this level does
not violate due process or equal protection. The California Supreme
Court denied Martinez’ application for a writ of mandate.

Held: Neither Faretta’s holding nor its reasoning requires a State to rec-
ognize a constitutional right to self-representation on direct appeal from
a criminal conviction. Although some of Faretta’s reasoning is applica-
ble to appellate proceedings as well as to trials, there are significant
distinctions. First, the historical evidence Faretta relied on as identify-
ing a right of self-representation, 422 U. S., at 812-817, is not useful
here because it pertained to times when lawyers were scarce, often mis-
trusted, and not readily available to the average person accused of
crime, whereas it has since been recognized that every indigent defend-
ant in a criminal trial has a constitutional right to the assistance of
appointed counsel, see Gideon v. Wainwright, 372 U. S. 335. Moreover,
unlike the right recognized in Faretta, the historical evidence does not
provide any support for an affirmative constitutional right to appellate
self-representation. Second, Faretta’s reliance on the Sixth Amend-
ment’s structure interpreted in light of its English and colonial back-
ground, 422 U. S., at 818-832, is not relevant here. Because the Amend-
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ment deals strictly with trial rights and does not include any right to
appeal, see Abney v. United States, 431 U.S. 651, 656, it necessarily
follows that the Amendment itself does not provide any basis for finding
a right to appellate self-representation. Faretta’s inquiries into histori-
cal English practices, 422 U. S., at 821-824, do not provide a basis for
extending that case to the appellate process because there was no appeal
from a criminal conviction in England until 1907. Third, although Fa-
retta’s conclusion that a knowing and intelligent waiver of the right to
trial counsel must be honored out of respect for individual autonomy,
id., at 834, is also applicable in the appellate context, this Court has
recognized that the right is not absolute, see id., at 835. Given the
Court’s conclusion that the Sixth Amendment does not apply to appel-
late proceedings, any individual right to self-representation on appeal
based on autonomy principles must be grounded in the Due Process
Clause. Under the practices prevailing in the Nation today, the Court
is entirely unpersuaded that the risk of disloyalty by a court-appointed
attorney, or the suspicion of such disloyalty, that underlies the constitu-
tional right of self-representation at trial, see id., at 834, is a sufficient
concern to conclude that such a right is a necessary component of a fair
appellate proceeding. The States are clearly within their discretion to
conclude that the government’s interests in ensuring the integrity and
efficiency of the appellate process outweigh an invasion of the appellant’s
interest in self-representation, although the Court’s narrow holding does
not preclude the States from recognizing a constitutional right to appel-
late self-representation under their own constitutions. Pp. 156-164.

Affirmed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and O’CoNNOR, KENNEDY, SOUTER, THOMAS, GINSBURG, and
BREYER, JJ., joined. KENNEDY, J., post, p. 164, and BREYER, J., post,
p- 164, filed concurring opinions. SCALIA, J., filed an opinion concurring
in the judgment, post, p. 165.

Ronald D. Maines, by appointment of the Court, 526 U. S.
1110, argued the cause and filed briefs for petitioner.

Robert M. Foster, Supervising Deputy Attorney General
of California, argued the cause for respondent. With him
on the brief were Bill Lockyer, Attorney General, David
P. Druliner, Chief Assistant Attorney General, Gary W.
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Schons, Senior Assistant Attorney General, and Laura
Whitcomb Halgren, Supervising Deputy Attorney General.*

JUSTICE STEVENS delivered the opinion of the Court.

The Sixth and Fourteenth Amendments of our Constitu-
tion guarantee that a person brought to trial in any state or
federal court must be afforded the right to the assistance of
counsel before he can be validly convicted and punished by
imprisonment.! In Faretta v. California, 422 U.S. 806
(1975), we decided that the defendant also “has a constitu-
tional right to proceed without counsel when he voluntarily
and intelligently elects to do so.” Id., at 807. Although
that statement arguably embraces the entire judicial pro-
ceeding, we also phrased the question as whether a State
may “constitutionally hale a person into its ecriminal courts
and there force a lawyer upon him, even when he insists that
he wants to conduct his own defense.” Ibid. Our conclu-
sion in Faretta extended only to a defendant’s “constitutional
right to conduct his own defense.” Id., at 836. Accord-
ingly, our specific holding was confined to the right to defend
oneself at trial. We now address the different question
whether the reasoning in support of that holding also applies
when the defendant becomes an appellant and assumes the
burden of persuading a reviewing court that the conviction
should be reversed. We have concluded that it does not.

I

Martinez describes himself as a self-taught paralegal with
25 years’ experience at 12 different law firms. See App. 13.

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation as amicus curiae urging affirmance.

Barbara E. Bergman and Ephraim Margolin filed a brief for the Na-
tional Association of Criminal Defense Lawyers as amicus curiae.

1See, e. g., Powell v. Alabama, 287 U. S. 45 (1932); Johnson v. Zerbst, 304
U. 8. 458 (1938); Gideon v. Wainwright, 372 U. S. 335 (1963); Argersinger v.
Hamlin, 407 U. S. 25 (1972).
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While employed as an office assistant at a firm in Santa Ana,
California, Martinez was accused of converting $6,000 of a
client’s money to his own use. He was charged in a two-
count information with grand theft and the fraudulent appro-
priation of the property of another. He chose to represent
himself at trial before a jury, because he claimed “‘there
wasn’t an attorney on earth who'd believe me once he saw
my past [criminal record].”” Id., at 15. The jury acquitted
him on Count 1, grand theft, but convicted him on Count 2,
embezzlement. The jury also found that he had three prior
convictions; accordingly, under California’s “three strikes”
law, the court imposed a mandatory sentence of 25-years-to-
life in prison. See Cal. Penal Code Ann. §§667(d) and (e)(2)
(West 1999). Martinez filed a timely notice of appeal as well
as a motion to represent himself and a waiver of counsel.
The California Court of Appeal denied his motion, and the
California Supreme Court denied his application for a writ
of mandate. While the California Supreme Court did not
issue an opinion in this case, the Court of Appeal previously
had explained:

“There is no constitutional right to self-representation
on the initial appeal as of right. The right to counsel on
appeal stems from the due process and equal protection
clauses of the Fourteenth Amendment, not from the
Sixth Amendment, which is the foundation on which
Faretta is based. The denial of self-representation at
this level does not violate due process or equal protec-
tion guarantees.” People v. Scott, 64 Cal. App. 4th 550,
554, 75 Cal. Rptr. 2d 315, 318 (1998).

We granted certiorari because Martinez has raised a ques-
tion on which both state and federal courts have expressed
conflicting views.? 526 U.S. 1064 (1999). We now affirm.

2Compare Myers v. Collins, 8 F. 3d 249, 252 (CA5 1993) (finding right
of self-representation extends to appeals); Campbell v. Blodgett, 940 F. 2d
549 (CA9 1991) (same); Chamberlain v. Ericksen, 744 F. 2d 628, 630
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II

The Faretta majority based its conclusion on three inter-
related arguments. First, it examined historical evidence
identifying a right of self-representation that had been pro-
tected by federal and state law since the beginning of our
Nation, 422 U. S., at 812-817. Second, it interpreted the
structure of the Sixth Amendment, in the light of its English
and colonial background, id., at 818-832. Third, it concluded
that even though it “is undeniable that in most criminal
prosecutions defendants could better defend with counsel’s
guidance than by their own unskilled efforts,” a knowing and
intelligent waiver “must be honored out of ‘that respect for
the individual which is the lifeblood of the law.” Illinois v.
Allen, 397 U. S. 337, 350-351 [(1970)].” Id., at 834. Some
of the Court’s reasoning is applicable to appellate proceed-
ings as well as to trials. There are, however, significant
distinctions.

The historical evidence relied upon by Faretta as identify-
ing a right of self-representation is not always useful because
it pertained to times when lawyers were scarce, often mis-
trusted, and not readily available to the average person ac-
cused of crime.? For one who could not obtain a lawyer,

(CA8 1984) (same); Commonwealth v. Rogers, 537 Pa. 581, 583, 645 A. 2d
223, 224 (1994) (same); State v. Van Pelt, 305 Ark. 125, 127, 810 S. W. 2d
27, 28 (1991) (same); Webb v. State, 274 Ind. 540, 542, 412 N. E. 2d 790, 792
(1980) (same); Webb v. State, 533 S. W. 2d 780, 784 (Tex. Crim. App. 1976)
(same), with United States v. Gillis, 773 F. 2d 549, 560 (CA4 1985) (finding
no right of self-representation on appeal); Lumbert v. Finley, 735 F. 2d
239, 246 (CAT7 1984) (same); Hill v. State, 656 So. 2d 1271, 1272 (Fla. 1995)
(same); State v. Gillespie, 898 S. W. 2d 738 (Tenn. Crim. App. 1994) (same).

3“The colonists brought with them an appreciation of the virtues of self-
reliance and a traditional distrust of lawyers. When the Colonies were
first settled, ‘the lawyer was synonymous with the cringing Attorneys-
General and Solicitors-General of the Crown and the arbitrary Justices of
the King’s Court, all bent on the conviction of those who opposed the
King’s prerogatives, and twisting the law to secure convictions.” This
prejudice gained strength in the Colonies where ‘distrust of lawyers be-
came an institution.” Several Colonies prohibited pleading for hire in the
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self-representation was the only feasible alternative to as-
serting no defense at all. Thus, a government’s recognition
of an indigent defendant’s right to represent himself was
comparable to bestowing upon the homeless beggar a “right”
to take shelter in the sewers of Paris. Not surprisingly,
early precedent demonstrates that this “right” was not al-
ways used to the defendant’s advantage as a shield, but
rather was often employed by the prosecution as a sword.
The principal case cited in Faretta is illustrative. In Adams
v. United States ex rel. McCann, 317 U. S. 269 (1942), the
Court relied on the existence of the right of self-
representation as the basis for finding that an unrepresented
defendant had waived his right to a trial by jury.?

17th century. The prejudice persisted into the 18th century as ‘the lower
classes came to identify lawyers with the upper class.” The years of Rev-
olution and Confederation saw an upsurge of antilawyer sentiment, a ‘sud-
den revival, after the War of the Revolution, of the old dislike and distrust
of lawyers as a class.”” Faretta, 422 U. S., at 826-827 (footnotes omitted).

4Similarly, in the state cases cited by the Court in Faretta, see 422
U. 8., at 813, n. 9, the defendant’s right to represent himself was often
the predicate for upholding the waiver of an important right. See, e. g,
Mackreth v. Wilson, 31 Ala. App. 191, 193, 15 So. 2d 112, 113 (1943) (failure
of the defendant to request counsel equaled an “election” to proceed pro
se); Lockard v. State, 92 Idaho 813, 822, 451 P. 2d 1014, 1023 (1969) (court
relied on defendant’s right of self-representation to uphold an uncounseled
guilty plea, despite claims that it was coerced); People v. Nelson, 47 I1l. 2d
570, 268 N. E. 2d 2, 3 (1971) (defendant’s pro se status is predicate for
upholding waiver of indictment and jury trial and also to uphold guilty
plea); Allen v. Commonwealth, 324 Mass. 558, 562-563, 87 N. E. 2d 192,
195 (1949) (life sentence upheld despite fact that indigent defendant was
unable to procure counsel); Westberry v. State, 254 A. 2d 44, 46 (Me. 1969)
(guilty plea upheld because defendant failed to claim indigency or to re-
quest counsel); State v. Hollman, 232 S. C. 489, 499, 102 S. E. 2d 873, 878
(1958) (right of defendant to represent himself used as basis for finding he
had no right to appointed counsel). But see State v. Thomlinson, 78 S. D.
235, 237, 100 N. W. 2d 121, 122 (1960) (vacating conviction based on court’s
failure to allow defendant to represent himself); State v. Penderville, 2
Utah 2d 281, 287, 272 P. 2d 195, 199 (1954) (same); Cappetta v. State, 204
So. 2d 913, 918 (Fla. App. 1967) (same), rev’d, State v. Cappetta, 216 So. 2d
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It has since been recognized, however, that an indigent
defendant in a criminal trial has a constitutional right to the
assistance of appointed counsel, see Gideon v. Wainwright,
372 U. S. 335 (1963). Thus, an individual’s decision to repre-
sent himself is no longer compelled by the necessity of choos-
ing self-representation over incompetent or nonexistent rep-
resentation; rather, it more likely reflects a genuine desire
to “‘conduct his own cause in his own words.”” Faretta, 422
U. S., at 823 (footnote omitted). Therefore, while Faretta
is correct in concluding that there is abundant support for
the proposition that a right to self-representation has been
recognized for centuries, the original reasons for protecting
that right do not have the same force when the availabil-
ity of competent counsel for every indigent defendant has
displaced the need—although not always the desire—for
self-representation.

The scant historical evidence pertaining to the issue of
self-representation on appeal is even less helpful. The
Court in Faretta relied upon the description of the right in
§35 of the Judiciary Act of 1789, 1 Stat. 92, which states
that “the parties may plead and manage their own causes
personally or by the assistance of such counsel . ...” 422
U.S., at 812. It is arguable that this language encompasses
appeals as well as trials. Assuming it does apply to appel-
late proceedings, however, the statutory right is expressly
limited by the phrase “as by the rules of the said courts.” 1
Stat. 92. Appellate courts have maintained the discretion
to allow litigants to “manage their own causes”—and some
such litigants have done so effectively.®> That opportunity,
however, has been consistently subject to each court’s own
rules.

749, 750 (Fla. 1968) (finding voluntary and intelligent waiver of right to
proceed pro se).

5See, e. g., SEC v. Sloan, 436 U. S. 103 (1978) (pro se respondent argued,
briefed, and prevailed in the Court of Appeals for the Second Circuit and
this Court).
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We are not aware of any historical consensus establishing
aright of self-representation on appeal. We might, nonethe-
less, paraphrase Faretta and assert: No State or Colony ever
forced counsel upon a convicted appellant, and no spokesman
ever suggested that such a practice would be tolerable or
advisable. 422 U. S., at 832. Such negative historical evi-
dence was meaningful to the Faretta Court, because the fact
that the “[dog] had not barked” ¢ arguably demonstrated that
early lawmakers intended to preserve the “long-respected
right of self-representation” at trial. Ibid. Historical si-
lence, however, has no probative force in the appellate con-
text because there simply was no long-respected right of
self-representation on appeal. In fact, the right of appeal
itself is of relatively recent origin.

Appeals as of right in federal courts were nonexistent for
the first century of our Nation, and appellate review of any
sort was “rarely allowed.” Abmney v. United States, 431 U. S.
651, 656, n. 3 (1977). The States, also, did not generally rec-
ognize an appeal as of right until Washington became the
first to constitutionalize the right explicitly in 1889.” There
was similarly no right to appeal in criminal cases at common
law, and appellate review of any sort was “limited” and
“rarely used.”® Thus, unlike the inquiry in Faretta, the his-
torical evidence does not provide any support for an affirma-
tive constitutional right to appellate self-representation.

The Faretta majority’s reliance on the structure of the
Sixth Amendment is also not relevant. The Sixth Amend-
ment identifies the basic rights that the accused shall enjoy

6A. Conan Doyle, Silver Blaze, in The Complete Sherlock Holmes 383,
400 (1938).

"See Lobsenz, A Constitutional Right to An Appeal: Guarding Against
Unacceptable Risks of Erroneous Conviction, 8 U. Puget Sound L. Rev.
375, 376 (1985). Although Washington was the first State to constitution-
alize an appeal as of right, almost all of the States historically had some
form of discretionary appellate review. See generally L. Orfield, Criminal
Appeals in America 215-231 (1939).

81 J. Stephen, A History of the Criminal Law of England 308-310 (1883).
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in “all criminal prosecutions.” They are presented strictly
as rights that are available in preparation for trial and at the
trial itself. The Sixth Amendment does not include any
right to appeal. As we have recognized, “[t]he right of ap-
peal, as we presently know it in criminal cases, is purely a
creature of statute.” Abney, 431 U. S., at 656. It necessar-
ily follows that the Amendment itself does not provide any
basis for finding a right to self-representation on appeal.

The Faretta majority’s nontextual interpretation of the
Sixth Amendment also included an examination of British
criminal jurisprudence and a reference to the opprobrious
trial practices before the Star Chamber. 422 U. S., at 821-
824. These inquiries into historical English practices, how-
ever, again do not provide a basis for extending Faretta to
the appellate process, because there was no appeal from a
criminal conviction in England until 1907. See Griffin v. I1-
linois, 351 U. S. 12, 21 (1956) (Frankfurter, J., concurring in
judgment); 7 Edw. VII, ch. 23 (1907). Indeed, none of our
many cases safeguarding the rights of an indigent appellant
has placed any reliance on either the Sixth Amendment or
on Faretta. See, e. g., Douglas v. California, 372 U. S. 353,
356-358 (1963); Griffin, 351 U. S., at 12.

Finally, the Faretta majority found that the right to self-
representation at trial was grounded in part in a respect for
individual autonomy. See 422 U. S., at 834. This consider-
ation is, of course, also applicable to an appellant seeking to
manage his own case. As we explained in Faretta, at the
trial level “[t]Jo force a lawyer on a defendant can only lead
him to believe that the law contrives against him.” Ibid.
On appellate review, there is surely a similar risk that the
appellant will be skeptical of whether a lawyer, who is em-
ployed by the same government that is prosecuting him, will
serve his cause with undivided loyalty. Equally true on ap-
peal is the related observation that it is the appellant person-
ally who will bear the consequences of the appeal. See ibid.
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In light of our conclusion that the Sixth Amendment does
not apply to appellate proceedings, any individual right to
self-representation on appeal based on autonomy principles
must be grounded in the Due Process Clause. Under the
practices that prevail in the Nation today, however, we are
entirely unpersuaded that the risk of either disloyalty or sus-
picion of disloyalty is a sufficient concern to conclude that
a constitutional right of self-representation is a necessary
component of a fair appellate proceeding. We have no doubt
that instances of disloyal representation are rare. In both
trials and appeals there are, without question, cases in which
counsel’s performance is ineffective. Even in those cases,
however, it is reasonable to assume that counsel’s perform-
ance is more effective than what the unskilled appellant
could have provided for himself.

No one, including Martinez and the Faretta majority, at-
tempts to argue that as a rule pro se representation is wise,
desirable, or efficient.” Although we found in Faretta that
the right to defend oneself at trial is “fundamental” in na-
ture, id., at 817, it is clear that it is representation by counsel
that is the standard, not the exception. See Patterson v.
Illinots, 487 U. S. 285, 307 (1988) (noting the “strong pre-
sumption against” waiver of right to counsel). Our experi-
ence has taught us that “a pro se defense is usually a bad
defense, particularly when compared to a defense provided
by an experienced criminal defense attorney.” '

As the Faretta opinion recognized, the right to self-
representation is not absolute. The defendant must “ ‘volun-
tarily and intelligently’” elect to conduct his own defense,

9Some critics argue that the right to proceed pro se at trial in certain
cases is akin to allowing the defendant to waive his right to a fair trial.
See, e. g., United States v. Farhad, 190 F. 3d 1097, 1106-1107 (CA9 1999)
(Reinhardt, J., concurring specially), cert. pending, No. 99-7127.

1 Decker, The Sixth Amendment Right to Shoot Oneself in the Foot: An
Assessment of the Guarantee of Self-Representation Twenty Years after
Faretta, 6 Seton Hall Const. L. J. 483, 598 (1996).
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422 U. S., at 835 (quoting Johnson v. Zerbst, 304 U. S. 458,
464-465 (1938)), and most courts require him to do so in a
timely manner.! He must first be “made aware of the dan-
gers and disadvantages of self-representation.” 422 U.S.,
at 835. A trial judge may also terminate self-representation
or appoint “standby counsel’—even over the defendant’s ob-
jection—if necessary. Id., at 834, n. 46. We have further
held that standby counsel may participate in the trial pro-
ceedings, even without the express consent of the defendant,
as long as that participation does not “seriously undermin[e]”
the “appearance before the jury” that the defendant is repre-
senting himself. McKaskle v. Wiggins, 465 U.S. 168, 187
(1984). Additionally, the trial judge is under no duty to pro-
vide personal instruction on courtroom procedure or to per-
form any legal “chores” for the defendant that counsel would
normally carry out. Id., at 183-184. KEven at the trial level,
therefore, the government’s interest in ensuring the integ-
rity and efficiency of the trial at times outweighs the defend-
ant’s interest in acting as his own lawyer.

In the appellate context, the balance between the two com-
peting interests surely tips in favor of the State. The status
of the accused defendant, who retains a presumption of in-
nocence throughout the trial process, changes dramatically
when a jury returns a guilty verdict. We have recognized
this shifting focus and noted:

“[TThere are significant differences between the trial
and appellate stages of a criminal proceeding. The pur-
pose of the trial stage from the State’s point of view is
to convert a criminal defendant from a person presumed
innocent to one found guilty beyond a reasonable
doubt. . . .

“By contrast, it is ordinarily the defendant, rather
than the State, who initiates the appellate process, seek-
ing not to fend off the efforts of the State’s prosecutor

11 See id., at 544-550 (collecting cases).
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but rather to overturn a finding of guilt made by a judge
or a jury below.” Ross v. Moffitt, 417 U. S. 600, 610
(1974).

In the words of the Faretta majority, appellate proceedings
are simply not a case of “hal[ing] a person into its criminal
courts.” 422 U. S., at 807.

The requirement of representation by trained counsel im-
plies no disrespect for the individual inasmuch as it tends to
benefit the appellant as well as the court. Courts, of course,
may still exercise their discretion to allow a lay person to
proceed pro se. We already leave to the appellate courts’
discretion, keeping “the best interests of both the prisoner
and the government in mind,” the decision whether to allow
a pro se appellant to participate in, or even to be present at,
oral argument. Price v. Johnston, 334 U. S. 266, 284 (1948).
Considering the change in position from defendant to appel-
lant, the autonomy interests that survive a felony conviction
are less compelling than those motivating the decision in
Faretta. Yet the overriding state interest in the fair and
efficient administration of justice remains as strong as at the
trial level. Thus, the States are clearly within their discre-
tion to conclude that the government’s interests outweigh an
invasion of the appellant’s interest in self-representation.

II1

For the foregoing reasons, we conclude that neither the
holding nor the reasoning in Faretta requires California to
recognize a constitutional right to self-representation on di-
rect appeal from a criminal conviction. Our holding is, of
course, narrow. It does not preclude the States from recog-
nizing such a right under their own constitutions. Its im-
pact on the law will be minimal, because a lay appellant’s
rights to participate in appellate proceedings have long been
limited by the well-established conclusions that he has no
right to be present during appellate proceedings, Schwab v.
Berggren, 143 U. S. 442 (1892), or to present oral argument,
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Price, 334 U. S., at 285-286. Meanwhile the rules governing
appeals in California, and presumably those in other States
as well, seem to protect the ability of indigent litigants to
make pro se filings. See, e. g., People v. Wende, 25 Cal. 3d
436, 440, 600 P. 2d 1071, 1074 (1979); see also Anders v. Cali-
fornia, 386 U.S. 738 (1967). In requiring Martinez, under
these circumstances, to accept against his will a state-
appointed attorney, the California courts have not deprived
him of a constitutional right. Accordingly, the judgment of
the California Supreme Court is affirmed.

It is so ordered.

JUSTICE KENNEDY, concurring.

To resolve this case it is unnecessary to cast doubt upon
the rationale of Faretta v. California, 422 U.S. 806 (1975).
Faretta can be accepted as quite sound, yet it does not fol-
low that a convicted person has a similar right of self-
representation on appeal. Different considerations apply in
the appellate system, and the Court explains why this is so.
With these observations, I join the opinion of the Court.

JUSTICE BREYER, concurring.

I agree with the Court and join its opinion. Because
JUSTICE SCALIA writes separately to underscore the continu-
ing constitutional validity of Faretta v. California, 422 U. S.
806 (1975), I note that judges closer to the firing line have
sometimes expressed dismay about the practical conse-
quences of that holding. See, e. g., United States v. Farhad,
190 F. 3d 1097, 1107 (CA9 1999) (concurring opinion) (right of
self-representation “frequently, though not always, conflicts
squarely and inherently with the right to a fair trial”).
I have found no empirical research, however, that might help
determine whether, in general, the right to represent oneself
furthers, or inhibits, the Constitution’s basic guarantee of
fairness. And without some strong factual basis for believ-
ing that Faretta’s holding has proved counterproductive in
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practice, we are not in a position to reconsider the constitu-
tional assumptions that underlie that case.

JUSTICE SCALIA, concurring in the judgment.

I do not share the apparent skepticism of today’s opinion
concerning the judgment of the Court (often curiously de-
scribed as merely the judgment of “the majority”) in Faretta
v. California, 422 U. S. 806 (1975). I have no doubt that the
Framers of our Constitution, who were suspicious enough
of governmental power—including judicial power—that they
insisted upon a citizen’s right to be judged by an independ-
ent jury of private citizens, would not have found acceptable
the compulsory assignment of counsel by the government
to plead a criminal defendant’s case. While I might have
rested the decision upon the Due Process Clause rather than
the Sixth Amendment, I believe it was correct.

That asserting the right of self-representation may often,
or even usually, work to the defendant’s disadvantage is no
more remarkable—and no more a basis for withdrawing the
right—than is the fact that proceeding without counsel in
custodial interrogation, or confessing to the crime, usually
works to the defendant’s disadvantage. Our system of laws
generally presumes that the criminal defendant, after being
fully informed, knows his own best interests and does not
need them dictated by the State. Any other approach is
unworthy of a free people. As Justice Frankfurter elo-
quently put it for the Court in Adams v. United States ex
rel. McCann, 317 U. S. 269 (1942), to require the acceptance
of counsel “is to imprison a man in his privileges and call it
the Constitution.” Id., at 280.

In any event, Faretta is relevant to the question before us
only to the limited extent that we must decide whether its
holding applies to self-representation on appeal. It seems
to me that question is readily answered by the fact that there
is no constitutional right to appeal. See McKane v. Dur-
ston, 1563 U. S. 684, 687-688 (1894). Since a State could, as
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far as the Federal Constitution is concerned, subject its
trial-court determinations to no review whatever, it could
a fortiori subject them to review which consists of a nonad-
versarial reexamination of convictions by a panel of govern-
ment experts. Adversarial review with counsel appointed
by the State is even less questionable than that.

For these reasons, I concur in the judgment of the Court.
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FRIENDS OF THE EARTH, INC,, ET AL. v. LAIDLAW
ENVIRONMENTAL SERVICES (TOC), INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 98-822. Argued October 12, 1999—Decided January 12, 2000

Defendant-respondent Laidlaw Environmental Services (TOC), Inc.,
bought a facility in Roebuck, South Carolina, that included a wastewater
treatment plant. Shortly thereafter, the South Carolina Department of
Health and Environmental Control (DHEC), acting under the Clean
Water Act (Act), 33 U. S. C. §1342(a)(1), granted Laidlaw a National Pol-
lutant Discharge Elimination System (NPDES) permit. The permit
authorized Laidlaw to discharge treated water into the North Tyger
River, but limited, among other things, the discharge of pollutants into
the waterway. Laidlaw began to discharge various pollutants into the
waterway; these discharges, particularly of mercury, an extremely toxic
pollutant, repeatedly exceeded the limits set by the permit.

On April 10, 1992, plaintiff-petitioners Friends of the Earth and Citi-
zens Local Environmental Action Network, Inc. (referred to collectively
here, along with later joined plaintiff-petitioner Sierra Club, as “FOE”),
notified Laidlaw of their intention to file a citizen suit against it under
the Act, 33 U. S. C. §1365(a), after the expiration of the requisite 60-day
notice period. DHEC acceded to Laidlaw’s request to file a lawsuit
against the company. On the last day before FOE’s 60-day notice pe-
riod expired, DHEC and Laidlaw reached a settlement requiring Laid-
law to pay $100,000 in civil penalties and to make “every effort” to com-
ply with its permit obligations.

On June 12, 1992, FOE filed this citizen suit against Laidlaw, alleging
noncompliance with the NPDES permit and seeking declaratory and
injunctive relief and an award of civil penalties. Laidlaw moved for
summary judgment on the ground that FOE lacked Article III standing
to bring the lawsuit. After examining affidavits and deposition testi-
mony from members of the plaintiff organizations, the District Court
denied the motion, finding that the plaintiffs had standing. The Dis-
trict Court also denied Laidlaw’s motion to dismiss on the ground that
the citizen suit was barred under § 1365(b)(1)(B) by DHEC’s prior action
against the company. After FOE initiated this suit, but before the Dis-
trict Court rendered judgment on January 22, 1997, Laidlaw violated
the mercury discharge limitation in its permit 13 times and committed
13 monitoring and 10 reporting violations. In issuing its judgment, the
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District Court found that Laidlaw had gained a total economic benefit
of $1,092,581 as a result of its extended period of noncompliance with
the permit’s mercury discharge limit; nevertheless, the court concluded
that a civil penalty of $405,800 was appropriate. In particular, the Dis-
trict Court found that the judgment’s “total deterrent effect” would be
adequate to forestall future violations, given that Laidlaw would have
to reimburse the plaintiffs for a significant amount of legal fees and had
itself incurred significant legal expenses. The court declined to order
injunctive relief because Laidlaw, after the lawsuit began, had achieved
substantial compliance with the terms of its permit.

FOE appealed as to the amount of the District Court’s civil penalty
judgment, but did not appeal the denial of declaratory or injunctive
relief. The Fourth Circuit vacated the District Court’s order and re-
manded with instructions to dismiss the action. Assuming, arguendo,
that FOE initially had standing, the appellate court held that the case
had become moot once Laidlaw complied with the terms of its permit
and the plaintiffs failed to appeal the denial of equitable relief. Citing
Steel Co. v. Citizens for Better Environment, 523 U.S. 83, the court
reasoned that the only remedy currently available to FOE, civil penal-
ties payable to the Government, would not redress any injury FOE had
suffered. The court added that FOE’s failure to obtain relief on the
merits precluded recovery of attorneys’ fees or costs because such an
award is available only to a “prevailing or substantially prevailing
party” under § 1365(d). According to Laidlaw, the entire Roebuck facil-
ity has since been permanently closed, dismantled, and put up for sale,
and all discharges from the facility have permanently ceased.

Held: The Fourth Circuit erred in concluding that a citizen suitor’s claim
for civil penalties must be dismissed as moot when the defendant, after
commencement of the litigation, has come into compliance with its
NPDES permit. Pp. 180-195.

(@) The Constitution’s case-or-controversy limitation on federal judi-
cial authority, Art. I1I, §2, underpins both standing and mootness doc-
trine, but the two inquiries differ in crucial respects. Because the
Fourth Circuit was persuaded that the case had become moot, it simply
assumed that FOE had initial standing. See Arizonans for Official
English v. Arizona, 520 U. S. 43, 66—67. But because this Court con-
cludes that the Court of Appeals erred as to mootness, this Court has
an obligation to assure itself that FOE had Article III standing at the
outset of the litigation. P. 180.

(b) FOE had Article IIT standing to bring this action. This Court
has held that to satisfy Article IIT’s standing requirements, a plaintiff
must show “injury in fact,” causation, and redressability. Lujan v. De-
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fenders of Wildlife, 504 U. S. 555, 560-561. An association has standing
to bring suit on behalf of its members when its members would have
standing to sue in their own right, the interests at stake are germane
to the organization’s purpose, and neither the claim asserted nor the
relief requested requires individual members’ participation in the law-
suit. Hunt v. Washington State Apple Advertising Comm’n, 432 U. S.
333, 343. The relevant showing for Article III standing is not injury to
the environment but injury to the plaintiff. To insist on the former
rather than the latter is to raise the standing hurdle higher than the
necessary showing for success on the merits in a citizen’s NPDES per-
mit enforcement suit. Here, injury in fact was adequately documented
by the affidavits and testimony of FOE members asserting that Laid-
law’s pollutant discharges, and the affiants’ reasonable concerns about
the effects of those discharges, directly affected those affiants’ recre-
ational, aesthetic, and economic interests. See, e.g., Sierra Club v.
Morton, 405 U.S. 727, 735. These submissions present dispositively
more than the mere “general averments” and “conclusory allegations”
found inadequate in Lujan v. National Wildlife Federation, 497 U. S.
871, 888, or the “‘some day’ intentions” to visit endangered species half-
way around the world held insufficient in Defenders of Wildlife. 504
U. S, at 564. Pp. 180-185.

(c) Laidlaw argues that FOE lacked standing to seek civil penalties
payable to the Government, because such penalties offer no redress to
citizen plaintiffs. For a plaintiff who is injured or threatened with in-
jury due to illegal conduct ongoing at the time of suit, a sanction that
effectively abates that conduct and prevents its recurrence provides a
form of redress. Civil penalties can fit that description. Insofar as
they encourage defendants to discontinue current violations and deter
future ones, they afford redress to citizen plaintiffs injured or threat-
ened with injury as a result of ongoing unlawful conduct. The Court
need not explore the outer limits of the principle that civil penalties
provide sufficient deterrence to support redressability, because the civil
penalties sought here carried a deterrent effect that made it likely, as
opposed to merely speculative, that the penalties would redress FOE’s
injuries—as the District Court reasonably found when it assessed a pen-
alty of $405,800. Steel Co. is not to the contrary. That case held that
private plaintiffs may not sue to assess penalties for wholly past viola-
tions, 523 U. S., at 106-107, but did not address standing to seek penal-
ties for violations ongoing at the time of the complaint that could con-
tinue into the future if undeterred, see id., at 108. Pp. 185-188.

(d) FOE’s civil penalties claim did not automatically become moot
once the company came into substantial compliance with its permit. A
defendant’s voluntary cessation of a challenged practice ordinarily does
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not deprive a federal court of its power to determine the legality of the
practice. City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 289.
If it did, courts would be compelled to leave the defendant free to return
to its old ways. Thus, the standard for determining whether a case has
been mooted by the defendant’s voluntary conduct is stringent: A case
might become moot if subsequent events make it absolutely clear that
the allegedly wrongful behavior could not reasonably be expected to
recur. United States v. Concentrated Phosphate Export Assn., Inc.,
393 U. S. 199, 203. The heavy burden of persuading the court that the
challenged conduct cannot reasonably be expected to recur lies with
the party asserting mootness. Ibid. The Court of Appeals incorrectly
conflated this Court’s case law on initial standing, see, e. g., Steel Co.,
with its case law on mootness, see, e. g., City of Mesquite. Such confu-
sion is understandable, given this Court’s repeated description of moot-
ness as “the doctrine of standing set in a time frame: The requisite
personal interest that must exist at the commencement of the litigation
(standing) must continue throughout its existence (mootness).” F.g.,
Arizonans, 520 U. S., at 68, n. 22. Careful reflection, however, reveals
that this description of mootness is not comprehensive. For example,
a defendant claiming that its voluntary compliance moots a case bears a
formidable burden. By contrast, it is the plaintiff’s burden, in a lawsuit
brought to force compliance, to establish standing by demonstrating
that, if unchecked by the litigation, the defendant’s allegedly wrongful
behavior will likely occur or continue and that the threatened injury is
certainly impending. Whitmore v. Arkansas, 495 U. S. 149, 158. The
plain lesson is that there are circumstances in which the prospect that
a defendant will engage in (or resume) harmful conduct may be too
speculative to support standing, but not too speculative to overcome
mootness. Further, if mootness were simply “standing set in a time
frame,” the exception to mootness for acts that are “capable of repeti-
tion, yet evading review” could not exist. See, e. g., Olmstead v. L. C.,
527 U. S. 581, 594, n. 6. Standing admits of no similar exception; if a
plaintiff lacks standing at the time the action commences, the fact that
the dispute is capable of repetition yet evading review will not entitle
the complainant to a federal judicial forum. See, e.g., Steel Co., 523
U.S., at 109. Standing doctrine ensures, among other things, that the
resources of the federal courts are devoted to disputes in which the
parties have a concrete stake. Yet by the time mootness is an issue,
abandonment of the case may prove more wasteful than frugal. Courts
have no license to retain jurisdiction over cases in which one or both of
the parties plainly lacks a continuing interest, see, e. g., Arizonans, 520
U. S, at 67, but the foregoing examples highlight an important differ-
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fence between the two doctrines, see generally Honig v. Doe, 484 U. S.
305, 329-332 (REHNQUIST, C. J., concurring).

Laidlaw’s argument that FOE doomed its own civil penalty claim to
mootness by failing to appeal the denial of injunctive relief misconceives
the statutory scheme. Under §1365(a), the district court has discretion
to determine which form of relief is best suited to abate current viola-
tions and deter future ones. See Weinberger v. Romero-Barcelo, 456
U.S. 305, 313. Denial of injunctive relief does not necessarily mean
that the district court has concluded there is no prospect of future viola-
tions to deter. Indeed, it meant no such thing in this case; the District
Court denied injunctive relief, but expressly based its award of civil
penalties on the need for deterrence. A district court properly may
conclude that an injunction would be too intrusive, because it could en-
tail continuing and burdensome superintendence of the permit holder’s
activities by a federal court. See City of Mesquite, 455 U. S., at 289.
Both Laidlaw’s permit compliance and the facility closure might moot
this case, but only if one or the other event made it absolutely clear that
violations could not reasonably be expected to recur. Comncentrated
Phosphate Export Assn., 393 U. S., at 203. These are disputed factual
matters that have not been aired in the lower courts; they remain open
for consideration on remand. Pp. 189-194.

(e) This Court does not resolve FOE’s argument that it is entitled to
attorneys’ fees on the theory that a plaintiff can be a “prevailing party”
under §1365(d) if it was the “catalyst” that triggered a favorable out-
come. Although the Circuits have divided as to the continuing validity
of the catalyst theory following Farrar v. Hobby, 506 U. S. 103, it would
be premature for this Court to address the question here. The District
Court stayed the time for a petition for attorneys’ fees until the time
for appeal had expired or until any appeal was resolved. Thus, when
the Fourth Circuit addressed the availability of counsel fees, no order
was before it either denying or awarding fees. It is for the District
Court, not this Court, to address in the first instance any request for
reimbursement of costs, including fees. Pp. 194-195.

149 F. 3d 303, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and STEVENS, O’CONNOR, KENNEDY, SOUTER, and BREYER, JJ.,
joined. STEVENS, J., post, p. 195, and KENNEDY, J., post, p. 197, filed con-
curring opinions. SCALIA, J., filed a dissenting opinion, in which THOMAS,
J., joined, post, p. 198.
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dation et al. by Robin L. Rivett and M. Reed Hopper.
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JUSTICE GINSBURG delivered the opinion of the Court.

This case presents an important question concerning the
operation of the citizen-suit provisions of the Clean Water
Act. Congress authorized the federal district courts to
entertain Clean Water Act suits initiated by “a person or
persons having an interest which is or may be adversely
affected.” 33 U.S. C. §§1365(a), (g). To impel future com-
pliance with the Act, a district court may prescribe injunc-
tive relief in such a suit; additionally or alternatively, the
court may impose civil penalties payable to the United States
Treasury. §1365(a). In the Clean Water Act citizen suit
now before us, the District Court determined that injunctive
relief was inappropriate because the defendant, after the in-
stitution of the litigation, achieved substantial compliance
with the terms of its discharge permit. 956 F. Supp. 588,
611 (SC 1997). The court did, however, assess a civil pen-
alty of $405,800. Id., at 610. The “total deterrent effect”
of the penalty would be adequate to forestall future vio-
lations, the court reasoned, taking into account that the
defendant “will be required to reimburse plaintiffs for a
significant amount of legal fees and has, itself, incurred
significant legal expenses.” Id., at 610-611.

The Court of Appeals vacated the District Court’s order.
149 F. 3d 303 (CA4 1998). The case became moot, the appel-
late court declared, once the defendant fully complied with
the terms of its permit and the plaintiff failed to appeal the
denial of equitable relief. “[Clivil penalties payable to the
government,” the Court of Appeals stated, “would not re-
dress any injury Plaintiffs have suffered.” Id., at 307. Nor
were attorneys’ fees in order, the Court of Appeals noted,
because absent relief on the merits, plaintiffs could not qual-
ify as prevailing parties. Id., at 307, n. 5.

We reverse the judgment of the Court of Appeals. The
appellate court erred in concluding that a citizen suitor’s
claim for civil penalties must be dismissed as moot when the
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defendant, albeit after commencement of the litigation, has
come into compliance. In directing dismissal of the suit on
grounds of mootness, the Court of Appeals incorrectly con-
flated our case law on initial standing to bring suit, see, e. g.,
Steel Co. v. Citizens for Better Environment, 523 U.S. 83
(1998), with our case law on postcommencement mootness,
see, e. g., City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S.
283 (1982). A defendant’s voluntary cessation of allegedly
unlawful conduct ordinarily does not suffice to moot a case.
The Court of Appeals also misperceived the remedial poten-
tial of civil penalties. Such penalties may serve, as an al-
ternative to an injunction, to deter future violations and
thereby redress the injuries that prompted a citizen suitor
to commence litigation.
I

A

In 1972, Congress enacted the Clean Water Act (Act), also
known as the Federal Water Pollution Control Act, 86 Stat.
816, as amended, 33 U.S. C. §1251 et seq. Section 402 of
the Act, 33 U. S. C. §1342, provides for the issuance, by the
Administrator of the Environmental Protection Agency
(EPA) or by authorized States, of National Pollutant Dis-
charge Elimination System (NPDES) permits. NPDES
permits impose limitations on the discharge of pollutants,
and establish related monitoring and reporting require-
ments, in order to improve the cleanliness and safety of the
Nation’s waters. Noncompliance with a permit constitutes
a violation of the Act. §1342(h).

Under §505(a) of the Act, a suit to enforce any limitation
in an NPDES permit may be brought by any “citizen,” de-
fined as “a person or persons having an interest which is
or may be adversely affected.” 33 U.S.C. §§1365(), (g).
Sixty days before initiating a citizen suit, however, the
would-be plaintiff must give notice of the alleged violation
to the EPA, the State in which the alleged violation oc-
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curred, and the alleged violator. §1365(b)(1)(A). “[T]he
purpose of notice to the alleged violator is to give it an op-
portunity to bring itself into complete compliance with the
Act and thus . . . render unnecessary a citizen suit.” Gwalt-
ney of Smithfield, Ltd. v. Chesapeake Bay Foundation,
Inc., 484 U.S. 49, 60 (1987). Accordingly, we have held
that citizens lack statutory standing under §505(a) to sue
for violations that have ceased by the time the complaint
is filed. Id., at 56—63. The Act also bars a citizen from
suing if the EPA or the State has already commenced,
and is “diligently prosecuting,” an enforcement action. 33
U. S. C. §1365(b)(1)(B).

The Act authorizes district courts in citizen-suit proceed-
ings to enter injunctions and to assess civil penalties, which
are payable to the United States Treasury. §1365(a). In
determining the amount of any civil penalty, the district
court must take into account “the seriousness of the violation
or violations, the economic benefit (if any) resulting from
the violation, any history of such violations, any good-faith
efforts to comply with the applicable requirements, the eco-
nomic impact of the penalty on the violator, and such other
matters as justice may require.” §1319(d). In addition, the
court “may award costs of litigation (including reasonable
attorney and expert witness fees) to any prevailing or sub-
stantially prevailing party, whenever the court determines
such award is appropriate.” §1365(d).

B

In 1986, defendant-respondent Laidlaw Environmental
Services (TOC), Inc., bought a hazardous waste incinerator
facility in Roebuck, South Carolina, that included a waste-
water treatment plant. (The company has since changed
its name to Safety-Kleen (Roebuck), Inc., but for simplicity
we will refer to it as “Laidlaw” throughout.) Shortly after
Laidlaw acquired the facility, the South Carolina Department
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of Health and Environmental Control (DHEC), acting under
33 U.S. C. §1342(a)(1), granted Laidlaw an NPDES permit
authorizing the company to discharge treated water into the
North Tyger River. The permit, which became effective on
January 1, 1987, placed limits on Laidlaw’s discharge of sev-
eral pollutants into the river, including—of particular rele-
vance to this case—mercury, an extremely toxic pollutant.
The permit also regulated the flow, temperature, toxicity,
and pH of the effluent from the facility, and imposed monitor-
ing and reporting obligations.

Once it received its permit, Laidlaw began to discharge
various pollutants into the waterway; repeatedly, Laidlaw’s
discharges exceeded the limits set by the permit. In partic-
ular, despite experimenting with several technological fixes,
Laidlaw consistently failed to meet the permit’s stringent 1.3
ppb (parts per billion) daily average limit on mercury dis-
charges. The District Court later found that Laidlaw had
violated the mercury limits on 489 occasions between 1987
and 1995. 956 F. Supp., at 613-621.

On April 10, 1992, plaintiff-petitioners Friends of the
Earth (FOE) and Citizens Local Environmental Action Net-
work, Inc. (CLEAN) (referred to collectively in this opinion,
together with later joined plaintiff-petitioner Sierra Club, as
“FOE”) took the preliminary step necessary to the institu-
tion of litigation. They sent a letter to Laidlaw notifying
the company of their intention to file a citizen suit against it
under §505(a) of the Act after the expiration of the requisite
60-day notice period, i. e., on or after June 10, 1992. Laid-
law’s lawyer then contacted DHEC to ask whether DHEC
would consider filing a lawsuit against Laidlaw. The Dis-
trict Court later found that Laidlaw’s reason for request-
ing that DHEC file a lawsuit against it was to bar FOE’s
proposed citizen suit through the operation of 33 U.S. C.
§1365(b)(1)(B). 890 F. Supp. 470, 478 (SC 1995). DHEC
agreed to file a lawsuit against Laidlaw; the company’s law-
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yer then drafted the complaint for DHEC and paid the filing
fee. On June 9, 1992, the last day before FOE’s 60-day no-
tice period expired, DHEC and Laidlaw reached a settle-
ment requiring Laidlaw to pay $100,000 in civil penalties and
to make “‘every effort’” to comply with its permit obliga-
tions. Id., at 479-481.

On June 12, 1992, FOE filed this citizen suit against Laid-
law under §505(a) of the Act, alleging noncompliance with
the NPDES permit and seeking declaratory and injunctive
relief and an award of civil penalties. Laidlaw moved for
summary judgment on the ground that FOE had failed to
present evidence demonstrating injury in fact, and therefore
lacked Article III standing to bring the lawsuit. Record,
Doc. No. 43. In opposition to this motion, FOE submitted
affidavits and deposition testimony from members of the
plaintiff organizations. Record, Doc. No. 71 (Exhs. 41-51).
The record before the District Court also included affidavits
from the organizations’ members submitted by FOE in sup-
port of an earlier motion for preliminary injunctive relief.
Record, Doc. No. 21 (Exhs. 5-10). After examining this evi-
dence, the District Court denied Laidlaw’s summary judg-
ment motion, finding—albeit “by the very slimmest of mar-
gins”—that FOE had standing to bring the suit. App. in
No. 97-1246 (CA4), pp. 207-208 (Tr. of Hearing 39-40 (June
30, 1993)).

Laidlaw also moved to dismiss the action on the ground
that the citizen suit was barred under 33 U.S.C.
§1365(b)(1)(B) by DHEC’s prior action against the company.
The United States, appearing as amicus curiae, joined FOE
in opposing the motion. After an extensive analysis of the
Laidlaw-DHEC settlement and the circumstances under
which it was reached, the District Court held that DHEC’s
action against Laidlaw had not been “diligently prosecuted”;
consequently, the court allowed FOE’s citizen suit to pro-
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ceed. 890 F. Supp., at 499.) The record indicates that after
FOE initiated the suit, but before the District Court ren-
dered judgment, Laidlaw violated the mercury discharge
limitation in its permit 13 times. 956 F. Supp., at 621. The
District Court also found that Laidlaw had committed 13
monitoring and 10 reporting violations during this period.
Id., at 601. The last recorded mercury discharge violation
occurred in January 1995, long after the complaint was filed
but about two years before judgment was rendered. Id.,
at 621.

On January 22, 1997, the District Court issued its judg-
ment. 956 F. Supp. 588 (SC). It found that Laidlaw had
gained a total economic benefit of $1,092,581 as a result of its
extended period of noncompliance with the mercury dis-
charge limit in its permit. Id., at 603. The court concluded,
however, that a civil penalty of $405,800 was adequate in
light of the guiding factors listed in 33 U. S. C. §1319(d). 956
F. Supp., at 610. In particular, the District Court stated
that the lesser penalty was appropriate taking into account
the judgment’s “total deterrent effect.” In reaching this
determination, the court “considered that Laidlaw will be
required to reimburse plaintiffs for a significant amount of
legal fees.” Id., at 610-611. The court declined to grant
FOE’s request for injunctive relief, stating that an injunction
was inappropriate because “Laidlaw has been in substantial
compliance with all parameters in its NPDES permit since
at least August 1992.” Id., at 611.

1The District Court noted that “Laidlaw drafted the state-court com-
plaint and settlement agreement, filed the lawsuit against itself, and paid
the filing fee.” 890 F. Supp., at 489. Further, “the settlement agreement
between DHEC and Laidlaw was entered into with unusual haste, without
giving the Plaintiffs the opportunity to intervene.” Ibid. The court
found “most persuasive” the fact that “in imposing the civil penalty of
$100,000 against Laidlaw, DHEC failed to recover, or even to calculate,
the economic benefit that Laidlaw received by not complying with its per-
mit.” Id., at 491.
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FOE appealed the District Court’s civil penalty judg-
ment, arguing that the penalty was inadequate, but did not
appeal the denial of declaratory or injunctive relief. Laid-
law cross-appealed, arguing, among other things, that FOE
lacked standing to bring the suit and that DHEC’s action
qualified as a diligent prosecution precluding FOE’s litiga-
tion. The United States continued to participate as amicus
curiae in support of FOE.

On July 16, 1998, the Court of Appeals for the Fourth Cir-
cuit issued its judgment. 149 F. 3d 303. The Court of Ap-
peals assumed without deciding that FOE initially had
standing to bring the action, id., at 306, n. 3, but went on to
hold that the case had become moot. The appellate court
stated, first, that the elements of Article III standing—in-
jury, causation, and redressability—must persist at every
stage of review, or else the action becomes moot. Id., at
306. Citing our decision in Steel Co., the Court of Appeals
reasoned that the case had become moot because “the only
remedy currently available to [FOE]—civil penalties payable
to the government—would not redress any injury [FOE has]
suffered.” 149 F. 3d, at 306-307. The court therefore va-
cated the District Court’s order and remanded with instruc-
tions to dismiss the action. In a footnote, the Court of Ap-
peals added that FOE’s “failure to obtain relief on the merits
of [its] claims precludes any recovery of attorneys’ fees or
other litigation costs because such an award is available only
to a ‘prevailing or substantially prevailing party.’” Id., at
307, n. 5 (quoting 33 U. S. C. §1365(d)).

According to Laidlaw, after the Court of Appeals issued
its decision but before this Court granted certiorari, the en-
tire incinerator facility in Roebuck was permanently closed,
dismantled, and put up for sale, and all discharges from
the facility permanently ceased. Respondent’s Suggestion of
Mootness 3.

We granted certiorari, 525 U. S. 1176 (1999), to resolve the
inconsistency between the Fourth Circuit’s decision in this
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case and the decisions of several other Courts of Appeals,
which have held that a defendant’s compliance with its per-
mit after the commencement of litigation does not moot
claims for civil penalties under the Act. See, e. g., Atlantic
States Legal Foundation, Inc. v. Stroh Die Casting Co., 116
F. 3d 814, 820 (CA7), cert. denied, 522 U. S. 981 (1997); Natu-
ral Resources Defense Council, Inc. v. Texaco Rfg. and
Mktg., Inc., 2 F. 3d 493, 503-504 (CA3 1993); Atlantic States
Legal Foundation, Inc. v. Pan American Tanning Corp., 993
F. 2d 1017, 1020-1021 (CA2 1993); Atlantic States Legal
Foundation, Inc. v. Tyson Foods, Inc., 897 F. 2d 1128, 1135-
1136 (CA11 1990).
II

A

The Constitution’s case-or-controversy limitation on fed-
eral judicial authority, Art. III, §2, underpins both our
standing and our mootness jurisprudence, but the two in-
quiries differ in respects critical to the proper resolution of
this case, so we address them separately. Because the
Court of Appeals was persuaded that the case had become
moot and so held, it simply assumed without deciding that
FOE had initial standing. See Arizonans for Official Eng-
lish v. Arizona, 520 U. S. 43, 66—67 (1997) (court may assume
without deciding that standing exists in order to analyze
mootness). But because we hold that the Court of Appeals
erred in declaring the case moot, we have an obligation to
assure ourselves that FOE had Article III standing at the
outset of the litigation. We therefore address the question
of standing before turning to mootness.

In Lujan v. Defenders of Wildlife, 504 U. S. 555, 560-561
(1992), we held that, to satisfy Article I1I’s standing require-
ments, a plaintiff must show (1) it has suffered an “injury in
fact” that is (a) concrete and particularized and (b) actual or
imminent, not conjectural or hypothetical; (2) the injury is
fairly traceable to the challenged action of the defendant; and
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(3) it is likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision. An associ-
ation has standing to bring suit on behalf of its members
when its members would otherwise have standing to sue in
their own right, the interests at stake are germane to the
organization’s purpose, and neither the claim asserted nor
the relief requested requires the participation of individual
members in the lawsuit. Hunt v. Washington State Apple
Advertising Comm’n, 432 U. S. 333, 343 (1977).

Laidlaw contends first that FOE lacked standing from the
outset even to seek injunctive relief, because the plaintiff
organizations failed to show that any of their members had
sustained or faced the threat of any “injury in fact” from
Laidlaw’s activities. In support of this contention Laidlaw
points to the District Court’s finding, made in the course of
setting the penalty amount, that there had been “no demon-
strated proof of harm to the environment” from Laidlaw’s
mercury discharge violations. 956 F. Supp., at 602; see also
1bid. (“[TThe NPDES permit violations at issue in this citizen
suit did not result in any health risk or environmental
harm.”).

The relevant showing for purposes of Article III standing,
however, is not injury to the environment but injury to the
plaintiff. To insist upon the former rather than the latter
as part of the standing inquiry (as the dissent in essence
does, post, at 199-200) is to raise the standing hurdle higher
than the necessary showing for success on the merits in an
action alleging noncompliance with an NPDES permit. Fo-
cusing properly on injury to the plaintiff, the District Court
found that FOE had demonstrated sufficient injury to estab-
lish standing. App. in No. 97-1246 (CA4), at 207-208 (Tr. of
Hearing 39-40). For example, FOE member Kenneth Lee
Curtis averred in affidavits that he lived a half-mile from
Laidlaw’s facility; that he occasionally drove over the North
Tyger River, and that it looked and smelled polluted; and
that he would like to fish, camp, swim, and picnic in and near
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the river between 3 and 15 miles downstream from the facil-
ity, as he did when he was a teenager, but would not do so
because he was concerned that the water was polluted by
Laidlaw’s discharges. Record, Doc. No. 71 (Exhs. 41, 42).
Curtis reaffirmed these statements in extensive deposition
testimony. For example, he testified that he would like to
fish in the river at a specific spot he used as a boy, but that he
would not do so now because of his concerns about Laidlaw’s
discharges. Ibid. (Exh. 43, at 52-53; Exh. 44, at 33).

Other members presented evidence to similar effect.
CLEAN member Angela Patterson attested that she lived
two miles from the facility; that before Laidlaw operated the
facility, she picnicked, walked, birdwatched, and waded in
and along the North Tyger River because of the natural
beauty of the area; that she no longer engaged in these activ-
ities in or near the river because she was concerned about
harmful effects from discharged pollutants; and that she and
her husband would like to purchase a home near the river
but did not intend to do so, in part because of Laidlaw’s dis-
charges. Record, Doc. No. 21 (Exh. 10). CLEAN member
Judy Pruitt averred that she lived one-quarter mile from
Laidlaw’s facility and would like to fish, hike, and picnic along
the North Tyger River, but has refrained from those ac-
tivities because of the discharges. Ibid. (Exh. 7). FOE
member Linda Moore attested that she lived 20 miles from
Roebuck, and would use the North Tyger River south of
Roebuck and the land surrounding it for recreational pur-
poses were she not concerned that the water contained
harmful pollutants. Record, Doc. No. 71 (Exhs. 45, 46). In
her deposition, Moore testified at length that she would hike,
picnie, camp, swim, boat, and drive near or in the river were
it not for her concerns about illegal discharges. Ibid. (Exh.
48, at 29, 36-37, 62-63, 72). CLEAN member Gail Lee at-
tested that her home, which is near Laidlaw’s facility, had a
lower value than similar homes located farther from the facil-
ity, and that she believed the pollutant discharges accounted
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for some of the discrepancy. Record, Doc. No. 21 (Exh. 9).
Sierra Club member Norman Sharp averred that he had
canoed approximately 40 miles downstream of the Laidlaw
facility and would like to canoe in the North Tyger River
closer to Laidlaw’s discharge point, but did not do so because
he was concerned that the water contained harmful pollut-
ants. Ibid. (Exh. 8).

These sworn statements, as the District Court deter-
mined, adequately documented injury in fact. We have held
that environmental plaintiffs adequately allege injury in fact
when they aver that they use the affected area and are per-
sons “for whom the aesthetic and recreational values of the
area will be lessened” by the challenged activity. Sierra
Club v. Morton, 405 U. S. 727, 735 (1972). See also Defend-
ers of Wildlife, 504 U. S., at 562-563 (“Of course, the desire
to use or observe an animal species, even for purely esthetic
purposes, is undeniably a cognizable interest for purposes
of standing.”).

Our decision in Lujan v. National Wildlife Federation,
497 U. S. 871 (1990), is not to the contrary. In that case an
environmental organization assailed the Bureau of Land
Management’s “land withdrawal review program,” a pro-
gram covering millions of acres, alleging that the program
illegally opened up public lands to mining activities. The
defendants moved for summary judgment, challenging the
plaintiff organization’s standing to initiate the action under
the Administrative Procedure Act, 5 U. S. C. §702. We held
that the plaintiff could not survive the summary judgment
motion merely by offering “averments which state only that
one of [the organization’s] members uses unspecified portions
of an immense tract of territory, on some portions of which
mining activity has occurred or probably will occur by virtue
of the governmental action.” 497 U. S., at 889.

In contrast, the affidavits and testimony presented by
FOE in this case assert that Laidlaw’s discharges, and the
affiant members’ reasonable concerns about the effects of
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those discharges, directly affected those affiants’ recre-
ational, aesthetic, and economic interests. These submis-
sions present dispositively more than the mere “general
averments” and “conclusory allegations” found inadequate
in National Wildlife Federation. Id., at 888. Nor can the
affiants’ conditional statements—that they would use the
nearby North Tyger River for recreation if Laidlaw were not
discharging pollutants into it—be equated with the specula-
tive “‘some day’ intentions” to visit endangered species half-
way around the world that we held insufficient to show in-
jury in fact in Defenders of Wildlife. 504 U. S., at 564.

Los Angeles v. Lyons, 461 U. S. 95 (1983), relied on by the
dissent, post, at 199, does not weigh against standing in this
case. In Lyons, we held that a plaintiff lacked standing to
seek an injunction against the enforcement of a police choke-
hold policy because he could not credibly allege that he faced
a realistic threat from the policy. 461 U.S., at 107,n. 7. In
the footnote from Lyomns cited by the dissent, we noted that
“[t]he reasonableness of Lyons’ fear is dependent upon the
likelihood of a recurrence of the allegedly unlawful conduct,”
and that his “subjective apprehensions” that such a recur-
rence would even take place were not enough to support
standing. Id., at 108, n. 8. Here, in contrast, it is undis-
puted that Laidlaw’s unlawful conduct—discharging pollut-
ants in excess of permit limits—was occurring at the time
the complaint was filed. Under Lyomns, then, the only “sub-
jective” issue here is “[t]he reasonableness of [the] fear” that
led the affiants to respond to that concededly ongoing con-
duct by refraining from use of the North Tyger River and
surrounding areas. Unlike the dissent, post, at 200, we see
nothing “improbable” about the proposition that a company’s
continuous and pervasive illegal discharges of pollutants into
a river would cause nearby residents to curtail their recre-
ational use of that waterway and would subject them to
other economic and aesthetic harms. The proposition is en-
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tirely reasonable, the District Court found it was true in this
case, and that is enough for injury in fact.

Laidlaw argues next that even if FOE had standing to
seek injunctive relief, it lacked standing to seek civil penal-
ties. Here the asserted defect is not injury but redressabil-
ity. Civil penalties offer no redress to private plaintiffs,
Laidlaw argues, because they are paid to the Government,
and therefore a citizen plaintiff can never have standing to
seek them.

Laidlaw is right to insist that a plaintiff must demonstrate
standing separately for each form of relief sought. See,e. g.,
Lyons, 461 U. S., at 109 (notwithstanding the fact that plain-
tiff had standing to pursue damages, he lacked standing to
pursue injunctive relief); see also Lewis v. Casey, 518 U. S.
343, 358, n. 6 (1996) (“[Sltanding is not dispensed in gross.”).
But it is wrong to maintain that citizen plaintiffs facing ongo-
ing violations never have standing to seek civil penalties.

We have recognized on numerous occasions that “all civil
penalties have some deterrent effect.” Hudson v. United
States, 522 U. S. 93, 102 (1997); see also, e. g., Department of
Revenue of Mont. v. Kurth Ranch, 511 U. S. 767, 778 (1994).
More specifically, Congress has found that civil penalties in
Clean Water Act cases do more than promote immediate
compliance by limiting the defendant’s economic incentive to
delay its attainment of permit limits; they also deter future
violations. This congressional determination warrants judi-
cial attention and respect. “The legislative history of the
Act reveals that Congress wanted the district court to con-
sider the need for retribution and deterrence, in addition to
restitution, when it imposed civil penalties. . . . [The district
court may] seek to deter future violations by basing the pen-
alty on its economic impact.” Tull v. United States, 481
U. S. 412, 422-423 (1987).

It can scarcely be doubted that, for a plaintiff who is in-
jured or faces the threat of future injury due to illegal con-
duct ongoing at the time of suit, a sanction that effectively
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abates that conduct and prevents its recurrence provides a
form of redress. Civil penalties can fit that description. To
the extent that they encourage defendants to discontinue
current violations and deter them from committing future
ones, they afford redress to citizen plaintiffs who are injured
or threatened with injury as a consequence of ongoing un-
lawful conduct.

The dissent argues that it is the availability rather than
the imposition of civil penalties that deters any particular
polluter from continuing to pollute. Post, at 207-208. This
argument misses the mark in two ways. First, it overlooks
the interdependence of the availability and the imposition; a
threat has no deterrent value unless it is credible that it will
be carried out. Second, it is reasonable for Congress to con-
clude that an actual award of civil penalties does in fact bring
with it a significant quantum of deterrence over and above
what is achieved by the mere prospect of such penalties. A
would-be polluter may or may not be dissuaded by the exist-
ence of a remedy on the books, but a defendant once hit in
its pocketbook will surely think twice before polluting again.?

We recognize that there may be a point at which the deter-
rent effect of a claim for civil penalties becomes so insubstan-
tial or so remote that it cannot support citizen standing.
The fact that this vanishing point is not easy to ascertain
does not detract from the deterrent power of such penalties
in the ordinary case. Justice Frankfurter’s observations for

2The dissent suggests that there was little deterrent work for civil pen-
alties to do in this case because the lawsuit brought against Laidlaw by
DHEC had already pushed the level of deterrence to “near the top of the
graph.” Post, at 208. This suggestion ignores the District Court’s spe-
cific finding that the penalty agreed to by Laidlaw and DHEC was far too
low to remove Laidlaw’s economic benefit from noncompliance, and thus
was inadequate to deter future violations. 890 F. Supp. 470, 491-494, 497-
498 (SC 1995). And it begins to look especially farfetched when one re-
calls that Laidlaw itself prompted the DHEC lawsuit, paid the filing fee,
and drafted the complaint. See supra, at 176-177, 178, n. 1.
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the Court, made in a different context nearly 60 years ago,
hold true here as well:

“How to effectuate policy—the adaptation of means to
legitimately sought ends—is one of the most intractable
of legislative problems. Whether proscribed conduct is
to be deterred by qui tam action or triple damages or
injunction, or by criminal prosecution, or merely by de-
fense to actions in contract, or by some, or all, of these
remedies in combination, is a matter within the legisla-
ture’s range of choice. Judgment on the deterrent ef-
fect of the various weapons in the armory of the law can
lay little claim to scientific basis.” Tigner v. Texas, 310
U. S. 141, 148 (1940).2

In this case we need not explore the outer limits of the prin-
ciple that civil penalties provide sufficient deterrence to sup-
port redressability. Here, the civil penalties sought by FOE
carried with them a deterrent effect that made it likely, as
opposed to merely speculative, that the penalties would re-
dress FOE’s injuries by abating current violations and pre-
venting future ones—as the District Court reasonably found
when it assessed a penalty of $405,800. 956 F. Supp., at
610-611.

Laidlaw contends that the reasoning of our decision in
Steel Co. directs the conclusion that citizen plaintiffs have no
standing to seek civil penalties under the Act. We disagree.
Steel Co. established that citizen suitors lack standing to seek
civil penalties for violations that have abated by the time of
suit. 523 U. S., at 106-107. We specifically noted in that
case that there was no allegation in the complaint of any
continuing or imminent violation, and that no basis for such
an allegation appeared to exist. Id., at 108; see also Gwalt-
ney, 484 U. S., at 59 (“the harm sought to be addressed by

3In Tigner the Court rejected an equal protection challenge to a statu-
tory provision exempting agricultural producers from the reach of the
Texas antitrust laws.
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the citizen suit lies in the present or the future, not in the
past”). In short, Steel Co. held that private plaintiffs, unlike
the Federal Government, may not sue to assess penalties for
wholly past violations, but our decision in that case did not
reach the issue of standing to seek penalties for violations
that are ongoing at the time of the complaint and that could
continue into the future if undeterred.*

4In insisting that the redressability requirement is not met, the dissent
relies heavily on Linda R. S. v. Richard D., 410 U.S. 614 (1973). That
reliance is sorely misplaced. In Linda R. S., the mother of an out-of-
wedlock child filed suit to force a district attorney to bring a criminal
prosecution against the absentee father for failure to pay child support.
Id., at 616. In finding that the mother lacked standing to seek this ex-
traordinary remedy, the Court drew attention to “the special status of
criminal prosecutions in our system,” id., at 619, and carefully limited its
holding to the “unique context of a challenge to [the nonenforcement of] a
criminal statute,” id., at 617. Furthermore, as to redressability, the relief
sought in Linda R. S.—a prosecution which, if successful, would automati-
cally land the delinquent father in jail for a fixed term, id., at 618, with
predictably negative effects on his earning power—would scarcely remedy
the plaintiff’s lack of child support payments. In this regard, the Court
contrasted “the civil contempt model whereby the defendant ‘keeps the
keys to the jail in his own pocket’ and may be released whenever he com-
plies with his legal obligations.” Ibid. The dissent’s contention, post, at
204, that “precisely the same situation exists here” as in Linda R. S. is, to
say the least, extravagant.

Putting aside its mistaken reliance on Linda R. S., the dissent’s broader
charge that citizen suits for civil penalties under the Act carry “grave
implications for democratic governance,” post, at 202, seems to us over-
drawn. Certainly the Federal Executive Branch does not share the dis-
sent’s view that such suits dissipate its authority to enforce the law. In
fact, the Department of Justice has endorsed this citizen suit from the
outset, submitting amicus briefs in support of FOE in the District Court,
the Court of Appeals, and this Court. See supra, at 177, 179. As we
have already noted, supra, at 175, the Federal Government retains the
power to foreclose a citizen suit by undertaking its own action. 33
U. 8. C. §1365(b)(1)(B). And if the Executive Branch opposes a particular
citizen suit, the statute allows the Administrator of the EPA to “intervene
as a matter of right” and bring the Government’s views to the attention
of the court. §1365(c)(2).
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B

Satisfied that FOE had standing under Article III to bring
this action, we turn to the question of mootness.

The only conceivable basis for a finding of mootness in this
case is Laidlaw’s voluntary conduct—either its achievement
by August 1992 of substantial compliance with its NPDES
permit or its more recent shutdown of the Roebuck facility.
It is well settled that “a defendant’s voluntary cessation of a
challenged practice does not deprive a federal court of its
power to determine the legality of the practice.” City of
Mesquite, 455 U. S., at 289. “[I]f it did, the courts would
be compelled to leave ‘[t]he defendant . . . free to return to
his old ways.”” Id., at 289, n. 10 (citing United States v.
W. T. Grant Co., 345 U. S. 629, 632 (1953)). In accordance
with this principle, the standard we have announced for de-
termining whether a case has been mooted by the defend-
ant’s voluntary conduct is stringent: “A case might become
moot if subsequent events made it absolutely clear that the
allegedly wrongful behavior could not reasonably be ex-
pected to recur.” United States v. Concentrated Phosphate
Export Assn., Inc., 393 U.S. 199, 203 (1968). The “heavy
burden of persualding]” the court that the challenged con-
duct cannot reasonably be expected to start up again lies
with the party asserting mootness. Ibid.

The Court of Appeals justified its mootness disposition by
reference to Steel Co., which held that citizen plaintiffs lack
standing to seek civil penalties for wholly past violations.
In relying on Steel Co., the Court of Appeals confused moot-
ness with standing. The confusion is understandable, given
this Court’s repeated statements that the doctrine of moot-
ness can be described as “the doctrine of standing set in a
time frame: The requisite personal interest that must exist
at the commencement of the litigation (standing) must con-
tinue throughout its existence (mootness).” Arizonans for
Official English, 520 U. S., at 68, n. 22 (quoting United States
Parole Comm’n v. Geraghty, 445 U. S. 388, 397 (1980), in turn
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quoting Monaghan, Constitutional Adjudication: The Who
and When, 82 Yale L. J. 1363, 1384 (1973)) (internal quotation
marks omitted).

Careful reflection on the long-recognized exceptions to
mootness, however, reveals that the description of mootness
as “standing set in a time frame” is not comprehensive. As
just noted, a defendant claiming that its voluntary compli-
ance moots a case bears the formidable burden of showing
that it is absolutely clear the allegedly wrongful behavior
could not reasonably be expected to recur. Concentrated
Phosphate Export Assn., 393 U. S., at 203. By contrast, in
a lawsuit brought to force compliance, it is the plaintiff’s
burden to establish standing by demonstrating that, if un-
checked by the litigation, the defendant’s allegedly wrongful
behavior will likely occur or continue, and that the “threat-
ened injury [is] certainly impending.” Whitmore v. Arkan-
sas, 495 U. S. 149, 158 (1990) (citations and internal quotation
marks omitted). Thus, in Lyons, as already noted, we held
that a plaintiff lacked initial standing to seek an injunction
against the enforcement of a police chokehold policy because
he could not credibly allege that he faced a realistic threat
arising from the policy. 461 U. S., at 105-110. Elsewhere
in the opinion, however, we noted that a citywide morato-
rium on police chokeholds—an action that surely diminished
the already slim likelihood that any particular individual
would be choked by police—would not have mooted an other-
wise valid claim for injunctive relief, because the moratorium
by its terms was not permanent. Id., at 101. The plain les-
son of these cases is that there are circumstances in which
the prospect that a defendant will engage in (or resume)
harmful conduct may be too speculative to support standing,
but not too speculative to overcome mootness.

Furthermore, if mootness were simply “standing set in a
time frame,” the exception to mootness that arises when the
defendant’s allegedly unlawful activity is “capable of repeti-
tion, yet evading review,” could not exist. When, for exam-
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ple, a mentally disabled patient files a lawsuit challenging
her confinement in a segregated institution, her postcom-
plaint transfer to a community-based program will not moot
the action, Olmstead v. L. C., 527 U. S. 581, 594, n. 6 (1999),
despite the fact that she would have lacked initial standing
had she filed the complaint after the transfer. Standing ad-
mits of no similar exception; if a plaintiff lacks standing at
the time the action commences, the fact that the dispute is
capable of repetition yet evading review will not entitle the
complainant to a federal judicial forum. See Steel Co., 523
U. S., at 109 (“‘the mootness exception for disputes capable
of repetition yet evading review . . . will not revive a dispute
which became moot before the action commenced’”) (quoting
Renmne v. Geary, 501 U. S. 312, 320 (1991)).

We acknowledged the distinction between mootness and
standing most recently in Steel Co.:

“The United States . . . argues that the injunctive
relief does constitute remediation because ‘there is a
presumption of [future] injury when the defendant
has voluntarily ceased its illegal activity in response
to litigation,” even if that occurs before a complaint is
filed. . . . This makes a sword out of a shield. The ‘pre-
sumption’ the Government refers to has been applied to
refute the assertion of mootness by a defendant who,
when sued in a complaint that alleges present or threat-
ened injury, ceases the complained-of activity. . . . It is
an immense and unacceptable stretch to call the pre-
sumption into service as a substitute for the allegation of
present or threatened injury upon which initial standing
must be based.” 523 U. S., at 109.

Standing doctrine functions to ensure, among other things,
that the scarce resources of the federal courts are devoted
to those disputes in which the parties have a concrete stake.
In contrast, by the time mootness is an issue, the case has
been brought and litigated, often (as here) for years. To
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abandon the case at an advanced stage may prove more
wasteful than frugal. This argument from sunk costs® does
not license courts to retain jurisdiction over cases in which
one or both of the parties plainly lack a continuing interest,
as when the parties have settled or a plaintiff pursuing a
nonsurviving claim has died. See, e.g., DeFunis v. Ode-
gaard, 416 U.S. 312 (1974) (per curiam) (non-class-action
challenge to constitutionality of law school admissions proc-
ess mooted when plaintiff, admitted pursuant to preliminary
injunction, neared graduation and defendant law school con-
ceded that, as a matter of ordinary school policy, plaintiff
would be allowed to finish his final term); Arizonans, 520
U. S., at 67 (non-class-action challenge to state constitutional
amendment declaring English the official language of the
State became moot when plaintiff, a state employee who
sought to use her bilingual skills, left state employment).
But the argument surely highlights an important difference
between the two doctrines. See generally Honig v. Doe, 484
U. S. 305, 329-332 (1988) (REHNQUIST, C. J., concurring).

In its brief, Laidlaw appears to argue that, regardless of
the effect of Laidlaw’s compliance, FOE doomed its own civil
penalty claim to mootness by failing to appeal the District
Court’s denial of injunctive relief. Brief for Respondent 14—
17. This argument misconceives the statutory scheme.
Under §1365(a), the district court has discretion to deter-
mine which form of relief is best suited, in the particular
case, to abate current violations and deter future ones. “[A]
federal judge sitting as chancellor is not mechanically obli-
gated to grant an injunction for every violation of law.”

50f course we mean sunk costs to the judicial system, not to the liti-
gants. Lewis v. Continental Bank Corp., 494 U. S. 472 (1990) (cited by
the dissent, post, at 213), dealt with the latter, noting that courts should
use caution to avoid carrying forward a moot case solely to vindicate a
plaintiff’s interest in recovering attorneys’ fees.
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Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982).
Denial of injunctive relief does not necessarily mean that the
district court has concluded there is no prospect of future
violations for civil penalties to deter. Indeed, it meant no
such thing in this case. The District Court denied injunec-
tive relief, but expressly based its award of civil penalties on
the need for deterrence. See 956 F. Supp., at 610-611. As
the dissent notes, post, at 205, federal courts should aim to
ensure “‘the framing of relief no broader than required by
the precise facts.”” Schlesinger v. Reservists Comm. to
Stop the War, 418 U. S. 208, 222 (1974). In accordance with
this aim, a district court in a Clean Water Act citizen suit
properly may conclude that an injunction would be an exces-
sively intrusive remedy, because it could entail continuing
superintendence of the permit holder’s activities by a federal
court—a process burdensome to court and permit holder
alike. See City of Mesquite, 455 U. S., at 289 (although the
defendant’s voluntary cessation of the challenged practice
does not moot the case, “[sluch abandonment is an important
factor bearing on the question whether a court should exer-
cise its power to enjoin the defendant from renewing the
practice”).

Laidlaw also asserts, in a supplemental suggestion of
mootness, that the closure of its Roebuck facility, which took
place after the Court of Appeals issued its decision, mooted
the case. The facility closure, like Laidlaw’s earlier achieve-
ment of substantial compliance with its permit requirements,
might moot the case, but—we once more reiterate—only if
one or the other of these events made it absolutely clear that
Laidlaw’s permit violations could not reasonably be expected
to recur. Concentrated Phosphate Export Assn., 393 U. S.,
at 203. The effect of both Laidlaw’s compliance and the fa-
cility closure on the prospect of future violations is a dis-
puted factual matter. FOE points out, for example—and
Laidlaw does not appear to contest—that Laidlaw retains its
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NPDES permit. These issues have not been aired in the
lower courts; they remain open for consideration on remand.®

C

FOE argues that it is entitled to attorneys’ fees on the
theory that a plaintiff can be a “prevailing party” for pur-
poses of 33 U. S. C. §1365(d) if it was the “catalyst” that trig-
gered a favorable outcome. In the decision under review,
the Court of Appeals noted that its Circuit precedent con-
strued our decision in Farrar v. Hobby, 506 U. S. 103 (1992),
to require rejection of that theory. 149 F. 3d, at 307, n. 5
(citing S—1 & S-2 v. State Bd. of Ed. of N. C., 21 F. 3d 49, 51
(CA4 1994) (en banc)). Cf. Foreman v. Dallas County, 193
F. 3d 314, 320 (CA5 1999) (stating, in dicta, that “[a]fter
Farrar . . . the continuing validity of the catalyst theory is
in serious doubt”).

Farrar acknowledged that a civil rights plaintiff awarded
nominal damages may be a “prevailing party” under 42
U.S.C. §1988. 506 U.S., at 112. The case involved no cat-
alytic effect. Recognizing that the issue was not presented
for this Court’s decision in Farrar, several Courts of Appeals
have expressly concluded that Farrar did not repudiate the
catalyst theory. See Marbley v. Bane, 57 F. 3d 224, 234
(CA21995); Baumgartner v. Harrisburg Housing Authority,
21 F. 3d 541, 546-550 (CA3 1994); Zinn v. Shalala, 35 F. 3d
273, 276 (CAT 1994); Little Rock School Dist. v. Pulaski
County Special Sch. Dist., #1, 17 F. 3d 260, 263, n. 2 (CAS8
1994); Kilgour v. Pasadena, 53 F. 3d 1007, 1010 (CA9 1995);

5We note that it is far from clear that vacatur of the District Court’s
judgment would be the appropriate response to a finding of mootness on
appeal brought about by the voluntary conduct of the party that lost
in the District Court. See U. S. Bancorp Mortgage Co. v. Bonner Mall
Partnership, 513 U. S. 18 (1994) (mootness attributable to a voluntary act
of a nonprevailing party ordinarily does not justify vacatur of a judgment
under review); see also Walling v. James V. Reuter, Inc., 321 U. S. 671
(1944).
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Beard v. Teska, 31 F. 3d 942, 951-952 (CA10 1994); Morris V.
West Palm Beach, 194 F. 3d 1203, 1207 (CA11 1999). Other
Courts of Appeals have likewise continued to apply the cata-
lyst theory notwithstanding Farrar. Paris v. United States
Dept. of Housing and Urban Development, 988 F. 2d 236,
238 (CA1 1993); Citizens Against Tax Waste v. Westerville
City School, 985 F. 2d 255, 257 (CA6 1993).

It would be premature, however, for us to address the con-
tinuing validity of the catalyst theory in the context of this
case. The District Court, in an order separate from the one
in which it imposed civil penalties against Laidlaw, stayed
the time for a petition for attorneys’ fees until the time for
appeal had expired or, if either party appealed, until the ap-
peal was resolved. See 149 F. 3d, at 305 (describing order
staying time for attorneys’ fees petition). In the opinion ac-
companying its order on penalties, the District Court stated
only that “this court has considered that Laidlaw will be re-
quired to reimburse plaintiffs for a significant amount of
legal fees,” and referred to “potential fee awards.” 956
F. Supp., at 610-611. Thus, when the Court of Appeals ad-
dressed the availability of counsel fees in this case, no order
was before it either denying or awarding fees. It is for the
District Court, not this Court, to address in the first instance
any request for reimbursement of costs, including fees.

* * *

For the reasons stated, the judgment of the United States
Court of Appeals for the Fourth Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, concurring.

Although the Court has identified a sufficient reason for
rejecting the Court of Appeals’ mootness determination, it
is important also to note that the case would not be moot
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even if it were absolutely clear that respondent had gone out
of business and posed no threat of future permit violations.
The District Court entered a valid judgment requiring re-
spondent to pay a civil penalty of $405,800 to the United
States. No postjudgment conduct of respondent could ret-
roactively invalidate that judgment. A record of voluntary
postjudgment compliance that would justify a decision that
injunctive relief is unnecessary, or even a decision that any
claim for injunctive relief is now moot, would not warrant
vacation of the valid money judgment.

Furthermore, petitioners’ claim for civil penalties would
not be moot even if it were absolutely clear that respondent’s
violations could not reasonably be expected to recur because
respondent achieved substantial compliance with its permit
requirements after petitioners filed their complaint but be-
fore the District Court entered judgment. As the Courts of
Appeals (other than the court below) have uniformly con-
cluded, a polluter’s voluntary postcomplaint cessation of an
alleged violation will not moot a citizen-suit claim for civil
penalties even if it is sufficient to moot a related claim for
injunctive or declaratory relief.* This conclusion is consist-
ent with the structure of the Clean Water Act, which at-
taches liability for civil penalties at the time a permit viola-
tion occurs. 33 U.S. C. §1319(d) (“Any person who violates

*Comfort Lake Assn. v. Dresel Contracting, Inc., 138 F. 3d 351, 356
(CA8 1998); Atlantic States Legal Foundation, Inc. v. Stroh Die Casting
Co., 116 F. 3d 814, 820 (CAT), cert. denied, 522 U. S. 981 (1997); Natural
Resources Defense Council v. Texaco Refining & Mktg., Inc., 2 F. 3d 493,
502-503 (CA3 1993); Atlantic States Legal Foundation, Inc. v. Pan Am.
Tanning Corp., 993 F. 2d 1017, 1020-1021 (CA2 1993); Atlantic States
Legal Foundation, Inc. v. Tyson Foods, Inc., 897 F. 2d 1128, 1134-1137
(CA11 1990); Chesapeake Bay Foundation, Inc. v. Gwaltney of Smithfield,
Ltd., 890 F. 2d 690, 696-697 (CA4 1989). Cf. Powell v. McCormack, 395
U. S. 486, 496, n. 8 (1969) (“Where several forms of relief are requested
and one of these requests subsequently becomes moot, the Court has still
considered the remaining requests”).
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[certain provisions of the Act or certain permit conditions
and limitations] shall be subject to a civil penalty . ..”). It
is also consistent with the character of civil penalties, which,
for purposes of mootness analysis, should be equated with
punitive damages rather than with injunctive or declaratory
relief. See Tull v. United States, 481 U.S. 412, 422-423
(1987). No one contends that a defendant’s postcomplaint
conduct could moot a claim for punitive damages; civil penal-
ties should be treated the same way.

The cases cited by the Court in its discussion of the moot-
ness issue all involved requests for injunctive or declaratory
relief. In only one, Los Angeles v. Lyons, 461 U.S. 95
(1983), did the plaintiff seek damages, and in that case the
opinion makes it clear that the inability to obtain injunctive
relief would have no impact on the damages claim. Id., at
105, n. 6, 109. There is no precedent, either in our jurispru-
dence, or in any other of which I am aware, that provides
any support for the suggestion that postcomplaint factual de-
velopments that might moot a claim for injunctive or declara-
tory relief could either moot a claim for monetary relief or
retroactively invalidate a valid money judgment.

JUSTICE KENNEDY, concurring.

Difficult and fundamental questions are raised when we
ask whether exactions of public fines by private litigants, and
the delegation of Executive power which might be inferable
from the authorization, are permissible in view of the respon-
sibilities committed to the Executive by Article II of the
Constitution of the United States. The questions presented
in the petition for certiorari did not identify these issues
with particularity; and neither the Court of Appeals in de-
ciding the case nor the parties in their briefing before this
Court devoted specific attention to the subject. In my view
these matters are best reserved for a later case. With this
observation, I join the opinion of the Court.
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.

The Court begins its analysis by finding injury in fact
on the basis of vague affidavits that are undermined by the
District Court’s express finding that Laidlaw’s discharges
caused no demonstrable harm to the environment. It then
proceeds to marry private wrong with public remedy in a
union that violates traditional principles of federal stand-
ing—thereby permitting law enforcement to be placed in the
hands of private individuals. Finally, the Court suggests
that to avoid mootness one needs even less of a stake in the
outcome than the Court’s watered-down requirements for
initial standing. I dissent from all of this.

I

Plaintiffs, as the parties invoking federal jurisdiction, have
the burden of proof and persuasion as to the existence of
standing. Lujan v. Defenders of Wildlife, 504 U. S. 555, 561
(1992) (hereinafter Lujan); FW/PBS, Inc. v. Dallas, 493 U. S.
215, 231 (1990). The plaintiffs in this case fell far short of
carrying their burden of demonstrating injury in fact. The
Court cites affiants’ testimony asserting that their enjoy-
ment of the North Tyger River has been diminished due to
“concern” that the water was polluted, and that they “be-
lieved” that Laidlaw’s mercury exceedances had reduced the
value of their homes. Ante, at 181-183. These averments
alone cannot carry the plaintiffs’ burden of demonstrating
that they have suffered a “concrete and particularized” in-
jury, Lujan, 504 U. S., at 560. General allegations of injury
may suffice at the pleading stage, but at summary judgment
plaintiffs must set forth “specific facts” to support their
claims. Id., at 561. And where, as here, the case has pro-
ceeded to judgment, those specific facts must be “ ‘supported
adequately by the evidence adduced at trial,”” ibid. (quoting
Gladstone, Realtors v. Village of Bellwood, 441 U. S. 91, 115,
n. 31 (1979)). In this case, the affidavits themselves are
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woefully short on “specific facts,” and the vague allegations
of injury they do make are undermined by the evidence ad-
duced at trial.

Typically, an environmental plaintiff claiming injury due
to discharges in violation of the Clean Water Act argues that
the discharges harm the environment, and that the harm to
the environment injures him. This route to injury is barred
in the present case, however, since the District Court con-
cluded after considering all the evidence that there had been
“no demonstrated proof of harm to the environment,” 956
F. Supp. 588, 602 (SC 1997), that the “permit violations at
issue in this citizen suit did not result in any health risk or
environmental harm,” ibid., that “[a]ll available data . . . fail
to show that Laidlaw’s actual discharges have resulted in
harm to the North Tyger River,” id., at 602-603, and that
“the overall quality of the river exceeds levels necessary to
support . . . recreation in and on the water,” id., at 600.

The Court finds these conclusions unproblematic for stand-
ing, because “[t]he relevant showing for purposes of Article
I1IT standing . . . is not injury to the environment but injury
to the plaintiff.” Ante, at 181. This statement is correct,
as far as it goes. We have certainly held that a demonstra-
tion of harm to the environment is not enough to satisfy the
injury-in-fact requirement unless the plaintiff can demon-
strate how he personally was harmed. FE.g., Lujan, supra,
at 563. In the normal course, however, a lack of demonstra-
ble harm to the environment will translate, as it plainly does
here, into a lack of demonstrable harm to citizen plaintiffs.
While it is perhaps possible that a plaintiff could be harmed
even though the environment was not, such a plaintiff would
have the burden of articulating and demonstrating the na-
ture of that injury. Ongoing “concerns” about the environ-
ment are not enough, for “[i]t is the reality of the threat of
repeated injury that is relevant to the standing inquiry, not
the plaintiff’s subjective apprehensions,” Los Angeles v.
Lyons, 461 U. S. 95, 107, n. 8 (1983). At the very least, in
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the present case, one would expect to see evidence support-
ing the affidavits’ bald assertions regarding decreasing
recreational usage and declining home values, as well as
evidence for the improbable proposition that Laidlaw’s
violations, even though harmless to the environment, are
somehow responsible for these effects. Cf. Gladstone,
supra, at 115 (noting that standing could be established by
“convincing evidence” that a decline in real estate values was
attributable to the defendant’s conduct). Plaintiffs here
have made no attempt at such a showing, but rely entirely
upon unsupported and unexplained affidavit allegations of
“concern.”

Indeed, every one of the affiants deposed by Laidlaw
cast into doubt the (in any event inadequate) proposition
that subjective “concerns” actually affected their conduct.
Linda Moore, for example, said in her affidavit that she
would use the affected waterways for recreation if it were
not for her concern about pollution. Record, Doc. No. 71
(Exhs. 45, 46). Yet she testified in her deposition that she
had been to the river only twice, once in 1980 (when she
visited someone who lived by the river) and once after this
suit was filed. Record, Doc. No. 62 (Moore Deposition 23—
24). Similarly, Kenneth Lee Curtis, who claimed he was in-
jured by being deprived of recreational activity at the river,
admitted that he had not been to the river since he was “a
kid,” ibid. (Curtis Deposition, pt. 2, p. 38), and when asked
whether the reason he stopped visiting the river was because
of pollution, answered “no,” id., at 39. As to Curtis’s claim
that the river “looke[d] and smell[ed] polluted,” this condi-
tion, if present, was surely not caused by Laidlaw’s dis-
charges, which according to the District Court “did not
result in any health risk or environmental harm.” 956
F. Supp., at 602. The other affiants cited by the Court were
not deposed, but their affidavits state either that they would
use the river if it were not polluted or harmful (as the court
subsequently found it is not), Record, Doc. No. 21 (Exhs. 7,
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8, and 9), or said that the river looks polluted (which is also
incompatible with the court’s findings), ibid. (Exh. 10).
These affiants have established nothing but “subjective
apprehensions.”

The Court is correct that the District Court explicitly
found standing—albeit “by the very slimmest of margins,”
and as “an awfully close call.” App. in No. 97-1246 (CA4),
pp. 207-208 (Tr. of Hearing 39-40 (June 30, 1993)). That
cautious finding, however, was made in 1993, long before the
court’s 1997 conclusion that Laidlaw’s discharges did not
harm the environment. As we have previously recognized,
an initial conclusion that plaintiffs have standing is subject
to reexamination, particularly if later evidence proves incon-
sistent with that conclusion. Gladstone, 441 U. S., at 115,
and n. 31; Wyoming v. Oklahoma, 502 U. S. 437, 446 (1992).
Laidlaw challenged the existence of injury in fact on appeal
to the Fourth Circuit, but that court did not reach the ques-
tion. Thus no lower court has reviewed the injury-in-fact
issue in light of the extensive studies that led the District
Court to conclude that the environment was not harmed by
Laidlaw’s discharges.

Inexplicably, the Court is untroubled by this, but proceeds
to find injury in fact in the most casual fashion, as though it
is merely confirming a careful analysis made below. Al-
though we have previously refused to find standing based on
the “conclusory allegations of an affidavit,” Lujan v. Na-
tional Wildlife Federation, 497 U.S. 871, 888 (1990), the
Court is content to do just that today. By accepting plain-
tiffs’ vague, contradictory, and unsubstantiated allegations of
“concern” about the environment as adequate to prove injury
in fact, and accepting them even in the face of a finding that
the environment was not demonstrably harmed, the Court
makes the injury-in-fact requirement a sham. If there are
permit violations, and a member of a plaintiff environmental
organization lives near the offending plant, it would be diffi-
cult not to satisfy today’s lenient standard.



202 FRIENDS OF EARTH, INC. ». LAIDLAW ENVI-
RONMENTAL SERVICES (TOC), INC.

SCALIA, J., dissenting

II

The Court’s treatment of the redressability requirement—
which would have been unnecessary if it resolved the
injury-in-fact question correctly—is equally cavalier. As
discussed above, petitioners allege ongoing injury consisting
of diminished enjoyment of the affected waterways and de-
creased property values. They allege that these injuries
are caused by Laidlaw’s continuing permit violations. But
the remedy petitioners seek is neither recompense for their
injuries nor an injunction against future violations. In-
stead, the remedy is a statutorily specified “penalty” for past
violations, payable entirely to the United States Treasury.
Only last Term, we held that such penalties do not redress
any injury a citizen plaintiff has suffered from past viola-
tions. Steel Co. v. Citizens for Better Environment, 523
U. S. 83, 106-107 (1998). The Court nonetheless finds the
redressability requirement satisfied here, distinguishing
Steel Co. on the ground that in this case petitioners allege
ongoing violations; payment of the penalties, it says, will
remedy petitioners’ injury by deterring future violations by
Laidlaw. Ante, at 185-186. It holds that a penalty payable
to the public “remedies” a threatened private harm, and suf-
fices to sustain a private suit.

That holding has no precedent in our jurisprudence, and
takes this Court beyond the “cases and controversies” that
Article III of the Constitution has entrusted to its resolution.
Even if it were appropriate, moreover, to allow Article I1I’s
remediation requirement to be satisfied by the indirect pri-
vate consequences of a public penalty, those consequences
are entirely too speculative in the present case. The new
standing law that the Court makes—Ilike all expansions of
standing beyond the traditional constitutional limits—has
grave implications for democratic governance. 1 shall dis-
cuss these three points in turn.
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A

In Linda R. S. v. Richard D., 410 U. S. 614 (1973), the plain-
tiff, mother of an illegitimate child, sought, on behalf of her-
self, her child, and all others similarly situated, an injunction
against discriminatory application of Art. 602 of the Texas
Penal Code. Although that provision made it a misde-
meanor for “any parent” to refuse to support his or her minor
children under 18 years of age, it was enforced only against
married parents. That refusal, the plaintiff contended, de-
prived her and her child of the equal protection of the law
by denying them the deterrent effect of the statute upon the
father’s failure to fulfill his support obligation. The Court
held that there was no Article III standing. There was no
“‘direct’ relationship,” it said, “between the alleged injury
and the claim sought to be adjudicated,” since “[t]he prospect
that prosecution will, at least in the future, result in payment
of support can, at best, be termed only speculative.” Id., at
618. “[Our cases] demonstrate that, in American jurispru-
dence at least, a private citizen lacks a judicially cognizable
interest in the prosecution or nonprosecution of another.”
Id., at 619.

Although the Court in Linda R. S. recited the “logical
nexus” analysis of Flast v. Cohen, 392 U. S. 83 (1968), which
has since fallen into desuetude, “it is clear that standing was
denied . . . because of the unlikelihood that the relief re-
quested would redress appellant’s claimed injury.” Duke
Power Co. v. Carolina Environmental Study Group, Inc.,
438 U. S. 59, 79, n. 24 (1978). There was no “logical nexus”
between nonenforcement of the statute and Linda R. S.’s fail-
ure to receive support payments because “[t]he prospect that
prosecution will . . . result in payment of support” was “spec-
ulative,” Linda R. S., supra, at 618—that is to say, it was
uncertain whether the relief would prevent the injury.! Of

1The decision in Linda R. S. did not turn, as today’s opinion imagina-
tively suggests, on the father’s short-term inability to pay support if im-
prisoned. Amnte, at 188, n. 4. The Court’s only comment upon the impris-
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course precisely the same situation exists here. The princi-
ple that “in American jurisprudence . . . a private citizen
lacks a judicially cognizable interest in the prosecution or
nonprosecution of another” applies no less to prosecution for
civil penalties payable to the State than to prosecution for
criminal penalties owing to the State.

The Court’s opinion reads as though the only purpose and
effect of the redressability requirement is to assure that the
plaintiff receive some of the benefit of the relief that a court
orders. That is not so. If it were, a federal tort plaintiff
fearing repetition of the injury could ask for tort damages to
be paid not only to himself but to other victims as well, on
the theory that those damages would have at least some de-
terrent effect beneficial to him. Such a suit is preposterous
because the “remediation” that is the traditional business
of Anglo-American courts is relief specifically tailored to the
plaintiff’s injury, and not any sort of relief that has some
incidental benefit to the plaintiff. Just as a “generalized
grievance” that affects the entire citizenry cannot satisfy the
injury-in-fact requirement even though it aggrieves the
plaintiff along with everyone else, see Lujan, 504 U. S., at
573-574, so also a generalized remedy that deters all future
unlawful activity against all persons cannot satisfy the re-
mediation requirement, even though it deters (among other
things) repetition of this particular unlawful activity against
these particular plaintiffs.

Thus, relief against prospective harm is traditionally af-
forded by way of an injunction, the scope of which is limited
by the scope of the threatened injury. Lewis v. Casey, 518
U. S. 343, 357-360 (1996); Lyons, 461 U. S, at 105-107, and
n.7. Inseeking to overturn that tradition by giving an indi-

onment was that, unlike imprisonment for civil contempt, it would not
condition the father’s release upon payment. The Court then continued:
“The prospect that prosecution will, at least in the future”—i. e., upon
completion of the imprisonment—“result in payment of support can, at
best, be termed only speculative.” Linda R. S., 410 U. S., at 618.
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vidual plaintiff the power to invoke a public remedy, Con-
gress has done precisely what we have said it cannot do:
convert an “undifferentiated public interest” into an “indi-
vidual right” vindicable in the courts. Lujan, supra, at 577,
Steel Co., 523 U. S., at 106. The sort of scattershot redress
approved today makes nonsense of our statement in Schles-
mger v. Reservists Comm. to Stop the War, 418 U. S. 208,
222 (1974), that the requirement of injury in fact “insures
the framing of relief no broader than required by the precise
facts.” A claim of particularized future injury has today
been made the vehicle for pursuing generalized penalties for
past violations, and a threshold showing of injury in fact has
become a lever that will move the world.

B

As T have just discussed, it is my view that a plaintiff’s
desire to benefit from the deterrent effect of a public penalty
for past conduct can never suffice to establish a case or con-
troversy of the sort known to our law. Such deterrent effect
is, so to speak, “speculative as a matter of law.” Even if
that were not so, however, the deterrent effect in the present
case would surely be speculative as a matter of fact.

The Court recognizes, of course, that to satisfy Article III,
it must be “likely,” as opposed to “merely speculative,” that
a favorable decision will redress plaintiffs’ injury, Lujan,
supra, at 561. See ante, at 180-181. Further, the Court
recognizes that not all deterrent effects of all civil penalties
will meet this standard—though it declines to “explore the
outer limits” of adequate deterrence, ante, at 187. It con-
cludes, however, that in the present case “the civil penalties
sought by FOE carried with them a deterrent effect” that
satisfied the “likely [rather than] speculative” standard.
Ibid. There is little in the Court’s opinion to explain why it
believes this is so.

The Court cites the District Court’s conclusion that the
penalties imposed, along with anticipated fee awards, pro-
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vided “adequate deterrence.” Amnte, at 178, 187; 956 F.
Supp., at 611. There is absolutely no reason to believe, how-
ever, that this meant “deterrence adequate to prevent an in-
jury to these plaintiffs that would otherwise occur.” The
statute does not even mention deterrence in general (much
less deterrence of future harm to the particular plaintiff) as
one of the elements that the court should consider in fixing
the amount of the penalty. (That element can come in, if at
all, under the last, residual category of “such other matters
as justice may require.” 33 U.S.C. §1319(d).) The statute
does require the court to consider “the seriousness of the
violation or violations, the economic benefit (if any) resulting
from the violation, any history of such violations, any good-
faith efforts to comply with the applicable requirements,
[and] the economic impact of the penalty on the violator....”
Ibid.; see 956 F. Supp., at 601. The District Court meticu-
lously discussed, in subsections (a) through (e) of the portion
of its opinion entitled “Civil Penalty,” each one of those spec-
ified factors, and then—under subsection (f) entitled “Other
Matters As Justice May Require,” it discussed “1. Laidlaw’s
Failure to Avail Itself of the Reopener Clause,” “2. Recent
Compliance History,” and “3. The Ever-Changing Mercury
Limit.” There is no mention whatever—in this portion of
the opinion or anywhere else—of the degree of deterrence
necessary to prevent future harm to these particular plain-
tiffs. Indeed, neither the District Court’s final opinion
(which contains the “adequate deterrence” statement) nor
its earlier opinion dealing with the preliminary question
whether South Carolina’s previous lawsuit against Laidlaw
constituted “diligent prosecution” that would bar citizen suit,
see 33 U. S. C. §1365(b)(1)(B), displayed any awareness that
deterrence of future injury to the plaintiffs was necessary
to support standing.

The District Court’s earlier opinion did, however, quote
with approval the passage from a District Court case which
began: “‘Civil penalties seek to deter pollution by discourag-
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ing future violations. To serve this function, the amount of
the civil penalty must be high enough to insure that polluters
cannot simply absorb the penalty as a cost of doing busi-
ness.”” App. 122, quoting PIRG v. Powell Duffryn Termi-
nals, Inc., 720 F. Supp. 1158, 1166 (NJ 1989). When the Dis-
trict Court concluded the “Civil Penalty” section of its
opinion with the statement that “[t]Jaken together, this court
believes the above penalty, potential fee awards, and Laid-
law’s own direct and indirect litigation expenses provide ade-
quate deterrence under the circumstances of this case,” 956
F. Supp., at 611, it was obviously harking back to this general
statement of what the statutorily prescribed factors (and the
“as justice may require” factors, which in this case did not
include particularized or even generalized deterrence) were
designed to achieve. It meant no more than that the court
believed the civil penalty it had prescribed met the statu-
tory standards.

The Court points out that we have previously said “‘all
civil penalties have some deterrent effect,”” ante, at 185
(quoting Hudson v. United States, 522 U. S. 93, 102 (1997)).
That is unquestionably true: As a general matter, polluters
as a class are deterred from violating discharge limits by the
availability of civil penalties. However, none of the cases
the Court cites focused on the deterrent effect of a single
mmposition of penalties on a particular lawbreaker. Even
less did they focus on the question whether that particular-
ized deterrent effect (if any) was enough to redress the in-
jury of a citizen plaintiff in the sense required by Article III.
They all involved penalties pursued by the government, not
by citizens. See id., at 96; Department of Revenue of Mont.
v. Kurth Ranch, 511 U.S. 767, 773 (1994); Tull v. United
States, 481 U. S. 412, 414 (1987).

If the Court had undertaken the necessary inquiry into
whether significant deterrence of the plaintiffs’ feared injury
was “likely,” it would have had to reason something like this:
Strictly speaking, no polluter is deterred by a penalty for
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past pollution; he is deterred by the fear of a penalty for
Sfuture pollution. That fear will be virtually nonexistent if
the prospective polluter knows that all emissions violators
are given a free pass; it will be substantial under an emis-
sions program such as the federal scheme here, which is reg-
ularly and notoriously enforced; it will be even higher when
a prospective polluter subject to such a regularly enforced
program has, as here, been the object of public charges of
pollution and a suit for injunction; and it will surely be near
the top of the graph when, as here, the prospective polluter
has already been subjected to state penalties for the past
pollution. The deterrence on which the plaintiffs must rely
for standing in the present case is the marginal increase in
Laidlaw’s fear of future penalties that will be achieved by
adding federal penalties for Laidlaw’s past conduct.

I cannot say for certain that this marginal increase is zero;
but I can say for certain that it is entirely speculative
whether it will make the difference between these plaintiffs’
suffering injury in the future and these plaintiffs’ going un-
harmed. In fact, the assertion that it will “likely” do so is
entirely farfetched. The speculativeness of that result is
much greater than the speculativeness we found excessive in
Simon v. Fastern Ky. Welfare Rights Organization, 426
U.S. 26, 43 (1976), where we held that denying §501(c)(3)
charitable-deduction tax status to hospitals that refused to
treat indigents was not sufficiently likely to assure future
treatment of the indigent plaintiffs to support standing.
And it is much greater than the speculativeness we found
excessive in Linda R. S. v. Richard D., discussed supra, at
203-204, where we said that “[t]he prospect that prosecution
[for nonsupport] will . . . result in payment of support can,
at best, be termed only speculative,” 410 U. S., at 618.

In sum, if this case is, as the Court suggests, within the
central core of “deterrence” standing, it is impossible to
imagine what the “outer limits” could possibly be. The
Court’s expressed reluctance to define those “outer limits”
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serves only to disguise the fact that it has promulgated a
revolutionary new doctrine of standing that will permit the
entire body of public civil penalties to be handed over to
enforcement by private interests.

C

Article IT of the Constitution commits it to the President
to “take Care that the Laws be faithfully executed,” Art. 11,
§3, and provides specific methods by which all persons ex-
ercising significant executive power are to be appointed,
Art. II, §2. As JUSTICE KENNEDY’s concurrence correctly
observes, the question of the conformity of this legislation
with Article IT has not been argued—and I, like the Court,
do not address it. But Article III, no less than Article II,
has consequences for the structure of our government, see
Schlesinger, 418 U.S., at 222, and it is worth noting the
changes in that structure which today’s decision allows.

By permitting citizens to pursue civil penalties payable to
the Federal Treasury, the Act does not provide a mechanism
for individual relief in any traditional sense, but turns over
to private citizens the function of enforcing the law. A
Clean Water Act plaintiff pursuing civil penalties acts as a
self-appointed mini-EPA. Where, as is often the case, the
plaintiff is a national association, it has significant discretion
in choosing enforcement targets. Once the association is
aware of a reported violation, it need not look long for an
injured member, at least under the theory of injury the
Court applies today. See supra, at 198-201. And once the
target is chosen, the suit goes forward without meaningful
public control.? The availability of civil penalties vastly dis-

2The Court points out that the Government is allowed to intervene in a
citizen suit, see ante, at 188, n. 4; 33 U. S. C. §1365(c)(2), but this power
to “bring the Government’s views to the attention of the court,” ante, at
188, n. 4, is meager substitute for the power to decide whether prosecution
will occur. Indeed, according the Chief Executive of the United States
the ability to intervene does no more than place him on a par with John
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proportionate to the individual injury gives citizen plaintiffs
massive bargaining power—which is often used to achieve
settlements requiring the defendant to support environmen-
tal projects of the plaintiffs’ choosing. See Greve, The Pri-
vate Enforcement of Environmental Law, 65 Tulane L. Rev.
339, 355-359 (1990). Thus is a public fine diverted to a pri-
vate interest.

To be sure, the EPA may foreclose the citizen suit by itself
bringing suit. 33 U.S. C. §1365(b)(1)(B). This allows pub-
lic authorities to avoid private enforcement only by accepting
private direction as to when enforcement should be under-
taken—which is no less constitutionally bizarre. Elected of-
ficials are entirely deprived of their discretion to decide that
a given violation should not be the object of suit at all, or
that the enforcement decision should be postponed.? See
§1365(b)(1)(A) (providing that citizen plaintiff need only wait
60 days after giving notice of the violation to the government
before proceeding with action). This is the predictable and
inevitable consequence of the Court’s allowing the use of
public remedies for private wrongs.

II1

Finally, I offer a few comments regarding the Court’s dis-
cussion of whether FOE’s claims became moot by reason of
Laidlaw’s substantial compliance with the permit limits.
I do not disagree with the conclusion that the Court reaches.
Assuming that the plaintiffs had standing to pursue civil pen-
alties in the first instance (which they did not), their claim

Q. Public, who can intervene—whether the Government likes it or not—
when the United States files suit. §1365(b)(1)(B).

3The Court observes that “the Federal Executive Branch does not share
the dissent’s view that such suits dissipate its authority to enforce the
law,” since it has “endorsed this citizen suit from the outset.” Amnte, at
188, n. 4. Of course, in doubtful cases a long and uninterrupted history
of Presidential acquiescence and approval can shed light upon the constitu-
tional understanding. What we have here—acquiescence and approval by
a single administration—does not deserve passing mention.
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might well not have been mooted by Laidlaw’s voluntary
compliance with the permit, and leaving this fact-intensive
question open for consideration on remand, as the Court
does, ante, at 193-194, seems sensible.* In reaching this dis-
position, however, the Court engages in a troubling discus-
sion of the purported distinctions between the doctrines of
standing and mootness. I am frankly puzzled as to why this
discussion appears at all. Laidlaw’s claimed compliance is
squarely within the bounds of our “voluntary cessation” doc-
trine, which is the basis for the remand. Ante, at 193.5

4In addition to the compliance and plant-closure issues, there also re-
mains open on remand the question whether the current suit was fore-
closed because the earlier suit by the State was “diligently prosecuted.”
See 33 U. S. C. §1365(b)(1)(B). Nothing in the Court’s opinion disposes of
the issue. The opinion notes the District Court’s finding that Laidlaw
itself played a significant role in facilitating the State’s action. Ante, at
178, n. 1, 186, n. 2. But there is no incompatibility whatever between
a defendant’s facilitation of suit and the State’s diligent prosecution—as
prosecutions of felons who confess their crimes and turn themselves in
regularly demonstrate. Laidlaw was entirely within its rights to prefer
state suit to this private enforcement action; and if it had such a prefer-
ence it would have been prudent—given that a State must act within 60
days of receiving notice of a citizen suit, see § 1365(b)(1)(A), and given the
number of cases state agencies handle—for Laidlaw to make sure its case
did not fall through the cracks. South Carolina’s interest in the action
was not a feigned last minute contrivance. It had worked with Laidlaw
in resolving the problem for many years, and had previously undertaken
an administrative enforcement action resulting in a consent order. 890
F. Supp. 470, 476 (SC 1995). South Carolina has filed an amicus brief
arguing that allowing citizen suits to proceed despite ongoing state en-
forcement efforts “will provide citizens and federal judges the opportunity
to relitigate and second-guess the enforcement and permitting actions of
South Carolina and other States.” Brief for South Carolina as Amicus
Curiae 6.

5Unlike JUSTICE STEVENS  concurrence, the opinion for the Court ap-
pears to recognize that a claim for civil penalties is moot when it is clear
that no future injury to the plaintiff at the hands of the defendant can
occur. The concurrence suggests that civil penalties, like traditional dam-
ages remedies, cannot be mooted by absence of threatened injury. The
analogy is inapt. Traditional money damages are payable to compensate
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There is no reason to engage in an interesting academic ex-
cursus upon the differences between mootness and standing
in order to invoke this obviously applicable rule.®

Because the discussion is not essential—indeed, not even
relevant—to the Court’s decision, it is of limited significance.
Nonetheless, I am troubled by the Court’s too-hasty retreat
from our characterization of mootness as “the doctrine of
standing set in a time frame.” Arizonans for Official Eng-
lish v. Arizona, 520 U. S. 43, 68, n. 22 (1997). We have re-
peatedly recognized that what is required for litigation to
continue is essentially identical to what is required for litiga-
tion to begin: There must be a justiciable case or controversy
as required by Article ITI. “Simply stated, a case is moot
when the issues presented are no longer ‘live’ or the parties
lack a legally cognizable interest in the outcome.” Powell
v. McCormack, 395 U. S. 486, 496 (1969). A court may not

for the harm of past conduct, which subsists whether future harm is
threatened or not; civil penalties are privately assessable (according to the
Court) to deter threatened future harm to the plaintiff. Where there is
no threat to the plaintiff, he has no claim to deterrence. The proposition
that impossibility of future violation does not moot the case holds true, of
course, for civil-penalty suits by the government, which do not rest upon
the theory that some particular future harm is being prevented.

5The Court attempts to frame its exposition as a corrective to the
Fourth Circuit, which it claims “confused mootness with standing.” Ante,
at 189. The Fourth Circuit’s conclusion of nonjusticiability rested upon
the belief (entirely correct, in my view) that the only remedy being pur-
sued on appeal, civil penalties, would not redress FOE’s claimed injury.
149 F. 3d 303, 306 (1998). While this might be characterized as a conclu-
sion that FOE had no standing to pursue civil penalties from the outset,
it can also be characterized, as it was by the Fourth Circuit, as a conclusion
that, when FOE declined to appeal denial of the declaratory judgment and
injunction, and appealed only the inadequacy of the civil penalties (which
it had no standing to pursue) the case as a whole became moot. Given
the Court’s erroneous conclusion that civil penalties can redress private
injury, it of course rejects both formulations—but neither of them necessi-
tates the Court’s academic discourse comparing the mootness and stand-
ing doctrines.
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proceed to hear an action if, subsequent to its initiation, the
dispute loses “its character as a present, live controversy of
the kind that must exist if [the court is] to avoid advisory
opinions on abstract propositions of law.” Hall v. Beals, 396
U. S. 45, 48 (1969) (per curiam). See also Preiser v. New-
kirk, 422 U. S. 395, 401 (1975); Steffel v. Thompson, 415 U. S.
452,459, n. 10 (1974). Because the requirement of a continu-
ing case or controversy derives from the Constitution, Liner
v. Jafco, Inc., 375 U. S. 301, 306, n. 3 (1964), it may not be
ignored when inconvenient, United States v. Alaska S. S. Co.,
253 U. S. 113, 116 (1920) (moot question cannot be decided,
“[hJowever convenient it might be”), or, as the Court sug-
gests, to save “sunk costs,” compare ante, at 192, with Lewis
v. Continental Bank Corp., 494 U. S. 472, 480 (1990) (“[R]ea-
sonable caution is needed to be sure that mooted litigation is
not pressed forward . . . solely in order to obtain reimburse-
ment of sunk costs”).

It is true that mootness has some added wrinkles that
standing lacks. One is the “voluntary cessation” doctrine to
which the Court refers. Ante, at 189. But it is inaccurate
to regard this as a reduction of the basic requirement for
standing that obtained at the beginning of the suit. A genu-
ine controversy must exist at both stages. And just as the
initial suit could be brought (by way of suit for declaratory
judgment) before the defendant actually violated the plain-
tiff’s alleged rights, so also the initial suit can be continued
even though the defendant has stopped violating the plain-
tiff’s alleged rights. The “voluntary cessation” doctrine is
nothing more than an evidentiary presumption that the con-
troversy reflected by the violation of alleged rights continues
to exist. Steel Co., 523 U. S., at 109. Similarly, the fact that
we do not find cases moot when the challenged conduct is
“capable of repetition, yet evading review” does not demon-
strate that the requirements for mootness and for standing
differ. “Where the conduct has ceased for the time being
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but there is a demonstrated probability that it will recur, a
real-life controversy between parties with a personal stake
in the outcome continues to exist.” Homnig v. Doe, 484 U. S.
305, 341 (1988) (SCALIA, J., dissenting) (emphasis deleted).

Part of the confusion in the Court’s discussion is engen-
dered by the fact that it compares standing, on the one hand,
with mootness based on voluntary cessation, on the other
hand. Amnte, at 190. The required showing that it is “abso-
lutely clear” that the conduct “could not reasonably be ex-
pected to recur” is not the threshold showing required for
mootness, but the heightened showing required in a particu-
lar category of cases where we have sensibly concluded that
there is reason to be skeptical that cessation of violation
means cessation of live controversy. For claims of mootness
based on changes in circumstances other than voluntary ces-
sation, the showing we have required is less taxing, and the
inquiry is indeed properly characterized as one of “‘standing
set in a time frame.”” See Arizonans, supra, at 67, 68, n. 22
(case mooted where plaintiff’s change in jobs deprived case
of “still vital claim for prospective relief”); Spencer v.
Kemna, 523 U.S. 1, 7 (1998) (case mooted by petitioner’s
completion of his sentence, since “throughout the litigation,
the plaintiff must have suffered, or be threatened with, an
actual injury traceable to the defendant and likely to be re-
dressed by a favorable judicial decision” (internal quotation
marks omitted)); Lewsis, supra, at 478-480 (case against State
mooted by change in federal law that eliminated parties’
“personal stake” in the outcome).

In sum, while the Court may be correct that the parallel
between standing and mootness is imperfect due to realistic
evidentiary presumptions that are by their nature applicable
only in the mootness context, this does not change the under-
lying principle that “‘[t]he requisite personal interest that
must exist at the commencement of the litigation . . . must
continue throughout its existence ....”” Arizonans, supra,
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at 68, n. 22 (quoting United States Parole Comm’n v.
Geraghty, 445 U. S. 388, 397 (1980)).

* * *

By uncritically accepting vague claims of injury, the Court
has turned the Article III requirement of injury in fact into
a “mere pleading requirement,” Lujan, 504 U.S., at 561,
and by approving the novel theory that public penalties can
redress anticipated private wrongs, it has come close to
“mak[ing] the redressability requirement vanish,” Steel Co.,
supra, at 107. The undesirable and unconstitutional conse-
quence of today’s decision is to place the immense power of
suing to enforce the public laws in private hands. I respect-
fully dissent.
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ADARAND CONSTRUCTORS, INC. v. SLATER, SEC-
RETARY OF TRANSPORTATION, ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 99-295. Decided January 12, 2000

The Department of Transportation (DOT) favors contracting with compa-
nies that employ so-called “disadvantaged business enterprises” that are
certified by, inter alios, a state highway agency as owned and controlled
by socially and economically disadvantaged individuals. Federal regu-
lations require that the certifying entity presume members of specified
minority groups to be socially disadvantaged and allow others to be
certified if they can demonstrate social disadvantage. Both third par-
ties and DOT may challenge such findings. Petitioner, whose principal
is a white man, submitted the low bid on a portion of a federal highway
project, but the prime contractor awarded the subcontract to a company
certified by the Colorado Department of Transportation (CDOT) as a
disadvantaged enterprise. Petitioner sued various federal officials, al-
leging that a Subcontractor Compensation Clause required by the Fed-
eral Government—which clause rewards prime contractors for sub-
contracting with enterprises certified as disadvantaged by a State’s
highway or transportation department—and in particular the race-
based presumption that forms its foundation, violated petitioner’s Fifth
Amendment equal protection right. Ultimately, under Adarand Comn-
structors, Inc. v. Penia, 515 U. S. 200, the District Court held that the
clause and the presumption failed strict scrutiny because they were not
narrowly tailored. Adarand Constructors, Inc. v. Peiia, 965 F. Supp.
1556 (Adarand II). While respondents’ appeal was pending, petitioner
filed a second suit in District Court challenging (on the same grounds)
the State’s use of the federal certification guidelines. Shortly thereaf-
ter the State altered its certification program, substituting for the social
disadvantage presumption a requirement that all applicants certify on
their own account that each of the firm’s minority owners has experi-
enced social disadvantage based on the effects of racial, ethnic, or gen-
der discrimination. Taking judicial notice of its holding in Adarand IT
that the Federal Government had discriminated against petitioner’s
owner by applying unconstitutional rules and regulations, the District
Court reasoned that petitioner likely was eligible for disadvantaged
business status under Colorado’s system. Petitioner then requested
and received that status from CDOT. Upon learning that CDOT had
given petitioner disadvantaged business status, the Tenth Circuit held
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that the cause of action was moot and vacated the District Court’s Ada-
rand II judgment.

Held: Petitioner’s cause of action is not moot because, under the circum-
stances of this case, it is impossible to conclude that respondents have
borne their burden of establishing that the challenged conduct could not
reasonably be expected to recur. Friends of Earth, Inc. v. Laidlaw
Environmental Services (TOC), Inc., ante, at 189. If this case is moot,
it is because the Federal Government has accepted CDOT’s certification
of petitioner as a disadvantaged business enterprise, and has thereby
ceased its offending conduct. But DOT accepts only valid certifications
from state agencies, and it has yet to approve—as it must—CDOT’s
procedure. Because there are material differences (not to say incom-
patibility) between that procedure and DOT’s regulations, it is not at all
clear that CDOT’s certification is valid, and hence not at all clear that
the Subcontractor Compensation Clause requires its acceptance. It is
also far from clear that there will be no third-party or DOT challenge
to petitioner’s certification. Indeed, such challenges seem quite proba-
ble now that the Tenth Circuit, by vacating Adarand II, has eliminated
the sole basis for petitioner’s certification in the first place.

Certiorari granted; 169 F. 3d 1292, reversed and remanded.

PER CURIAM.
I

Congress has adopted a policy that favors contracting with
small businesses owned and controlled by the socially and
economically disadvantaged. See §8(d)(1) of the Small Busi-
ness Act, as added by §7 of Pub. L. 87-305, 75 Stat. 667, and
as amended, 15 U. S. C. §637(d)(1) (1994 ed., Supp. IV). To
effectuate that policy, the Intermodal Surface Transporta-
tion Efficiency Act of 1991 (ISTEA), Pub. L. 102-240,
§1003(b), 105 Stat. 1919, which is an appropriations measure
for the Department of Transportation (DOT), seeks to direct
10 percent of the contracting funds expended on projects
funded in whole or in part by the appropriated funds to
transportation projects employing so-called disadvantaged
business enterprises.! ISTEA §1003(b)(1).

1 Congress recently enacted the Transportation Equity Act for the 21st
Century, Pub. L. 105-178, Tit. I, §1101(b), 112 Stat. 113, the successor
appropriations measure to ISTEA. Although the new Act contains simi-
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To qualify for that status, the small business must be certi-
fied as owned and controlled by socially and economically
disadvantaged individuals. DOT does not itself conduct cer-
tifications, but relies on certifications from two main sources:
the Small Business Administration, which certifies busi-
nesses for all types of federal procurement programs, and
state highway agencies, which certify them for purposes of
federally assisted highway projects. The federal regula-
tions governing these certification programs, see 13 CFR
pt. 124 (1999) (Small Business Administration); 64 Fed. Reg.
5096-5148 (1999) (to be codified in 49 CFR pt. 26) (DOT for
state highway agencies), require that the certifying entity
presume to be socially disadvantaged persons who are black,
Hispanic, Asian Pacific, Subcontinent Asian, Native Ameri-
cans, or members of other groups designated from time to
time by the Small Business Administration. See 13 CFR
§124.103(b); 64 Fed. Reg. 5136 (§26.67). State highway
agencies must in addition presume that women are socially
disadvantaged. Ibid. Small businesses owned and con-
trolled by persons who are not members of the preferred
groups may also be certified, but only if they can demon-
strate social disadvantage. See 13 CFR §124.103(c); 64 Fed.
Reg. 5136-5137 (§26.67(d)); td., at 5147-5148 (pt. 26, subpt. D,
App. E). Third parties, as well as DOT, may challenge find-
ings of social disadvantage. See 13 CFR §124.1017(a); 64
Fed. Reg. 5142 (§26.87).

II

In 1989, DOT awarded the prime contract for a federal
highway project in Colorado to Mountain Gravel & Construc-
tion Company. The contract included a Subcontractor Com-
pensation Clause—which the Small Business Act requires all

lar provisions, it is technically the provisions of ISTEA that apply to fund-
ing obligated in prior fiscal years but not yet expended.
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federal agencies to include in their prime contracts, see 15
U.S. C. §637(d)—rewarding the prime contractor for sub-
contracting with disadvantaged business enterprises, see
§637(d)(4)(E). Petitioner, whose principal is a white man,
submitted the low bid on a portion of the project, but Moun-
tain Gravel awarded the subcontract to a company that
had previously been certified by the Colorado Department
of Transportation (CDOT) as a disadvantaged business
enterprise.

Petitioner brought suit against various federal officials, al-
leging that the Subcontractor Compensation Clause, and in
particular the race-based presumption that forms its founda-
tion, violated petitioner’s Fifth Amendment right to equal
protection. The Tenth Circuit, applying the so-called inter-
mediate scrutiny approved in some of our cases involving
classifications on a basis other than race, see Mississippi
Univ. for Women v. Hogan, 458 U. S. 718 (1982); Craig v.
Boren, 429 U. S. 190 (1976), upheld the use of the clause and
the presumption. Adarand Constructors, Inc. v. Pena, 16
F. 3d 1537 (1994). Because DOT’s use of race-based meas-
ures should have been subjected to strict scrutiny, we re-
versed and remanded for the application of that standard.
Adarand Constructors, Inc. v. Penia, 515 U. S. 200, 237-239
(1995) (Adarand I).

On remand, the District Court for the District of Colo-
rado held that the clause and the presumption failed strict
scrutiny because they were not narrowly tailored. Ada-
rand Constructors, Inc. v. Peiia, 965 F. Supp. 1556 (1997)
(Adarand II). Specifically, the court held the presumption
that members of the enumerated racial groups are socially
disadvantaged to be both overinclusive and underinclusive,
because it includes members of those groups who are not
disadvantaged and excludes members of other groups who
are. Id., at 1580. The District Court enjoined DOT from
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using the clause and its presumption.? Id., at 1584. Re-
spondents appealed to the Tenth Circuit.

Shortly thereafter, and while respondents’ appeal was still
pending, petitioner filed a second suit in the District Court,
this time naming as defendants certain Colorado officials,
and challenging (on the same grounds) the State’s use of the
federal guidelines in certifying disadvantaged business en-
terprises for federally assisted projects. Adarand Con-
structors, Inc. v. Romer, Civ. No. 97-K-1351 (June 26, 1997).
Shortly after this suit was filed, however, Colorado altered
its certification program in response to the District Court’s
decision in Adarand II. Specifically, the State did away
with the presumption of social disadvantage for certain mi-
norities and women, App. to Pet. for Cert. 109-111, and in
its place substituted a requirement that all applicants certify
on their own account that each of the firm’s majority owners
“has experienced social disadvantage based upon the effects
of racial, ethnic or gender discrimination,” id., at 110. Colo-
rado requires no further showing of social disadvantage by
any applicant.

A few days after Colorado amended its certification proce-
dure, the District Court held a hearing on petitioner’s motion
for a preliminary injunction in Romer. The District Court
took judicial notice of its holding in Adarand II that the Fed-
eral Government had discriminated against petitioner’s
owner “by the application of unconstitutional rules and regu-
lations.” App. to Pet. for Cert. 136. As a result of that
race-based discrimination, the District Court reasoned, peti-
tioner likely was eligible for disadvantaged business status
under Colorado’s system for certifying businesses for feder-
ally assisted projects—the system at issue in Romer. App.
to Pet. for Cert. 137. The District Court therefore denied

2 Before the Tenth Circuit, the parties disagreed as to whether the scope
of the District Court’s remedial order was appropriate. In characterizing
that order as we do here, we do not intend to take a position in that
dispute.
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petitioner’s request for a preliminary injunction. Id., at 138.
Petitioner then requested and received disadvantaged busi-
ness status from CDOT.

Meanwhile, respondents’ appeal from the District Court’s
decision in Adarand II was pending before the Tenth Cir-
cuit. Upon learning that CDOT had given petitioner
disadvantaged business status, the Tenth Circuit held that
the cause of action was moot, and vacated the District
Court’s judgment favorable to petitioner in Adarand II.
169 F. 3d 1292, 1296-1297, 1299 (CA10 1999). Petitioner
filed a petition for certiorari.

III

In dismissing the case as moot, the Tenth Circuit relied
on the language of the Subcontractor Compensation Clause,
which provides that “[a] small business concern will be con-
sidered a [disadvantaged business enterprise] after it has
been certified as such by . . . any State’s Department of
Highways/Transportation.” Id., at 1296. Because CDOT
had certified petitioner as a disadvantaged business enter-
prise, the court reasoned, the language of the clause indi-
cated that the Federal Government also had accepted peti-
tioner’s certification for purposes of federal projects. As a
result, petitioner could no longer demonstrate “‘an invasion
of a legally protected interest’ that is sufficiently ‘concrete
and particularized’ and ‘actual or imminent’” to establish
standing. Arizonans for Official English v. Arizona, 520
U. S. 43, 64 (1997) (quoting Lujan v. Defenders of Wildlife,
504 U.S. 555, 560 (1992)). Because, the court continued,
petitioner could not demonstrate such an invasion, its cause
of action was moot. 169 F. 3d, at 1296-1297.

In so holding, the Tenth Circuit “confused mootness with
standing,” Friends of Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., ante, at 189, and as a result placed the
burden of proof on the wrong party. If this case is moot,
it is because the Federal Government has accepted CDOT’s
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certification of petitioner as a disadvantaged business enter-
prise, and has thereby ceased its offending conduct. Volun-
tary cessation of challenged conduct moots a case, however,
only if it is “absolutely clear that the allegedly wrongful be-
havior could not reasonably be expected to recur.” United
States v. Concentrated Phosphate Export Assn., Inc., 393
U.S. 199, 203 (1968) (emphasis added). And the “‘heavy
burden of persua[ding]’ the court that the challenged conduct
cannot reasonably be expected to start up again lies with the
party asserting mootness.” Friends of Earth, ante, at 189
(emphasis added) (quoting Concentrated Phosphate Export
Assn., supra, at 203).

Because respondents cannot satisfy this burden, the Tenth
Circuit’s error was a crucial one. As common sense would
suggest, and as the Tenth Circuit itself recognized, DOT ac-
cepts only “valid certification[s]” from state agencies. 169
F. 3d, at 1298. As respondents concede, however, see Brief
in Opposition 13-14, n. 6, DOT has yet to approve—as it
must—CDOT’s procedure for certifying disadvantaged busi-
ness enterprises, see 64 Fed. Reg. 5129 (1999) (49 CFR
§26.21(b)(1)) (“[The State] must submit a [disadvantaged
business enterprise] program conforming to this part by Au-
gust 31, 1999 to the concerned operating administration”).

DOT has promulgated regulations outlining the procedure
state highway agencies must follow in certifying firms as dis-
advantaged business enterprises. See 64 Fed. Reg. 5096—
5148 (pt. 26). As described earlier, those regulations
require the agency to presume that “women, Black Ameri-
cans, Hispanic Americans, Native Americans, Asian-Pacific
Americans, Subcontinent Asian Americans, or other minori-
ties found to be disadvantaged by the [Small Business Ad-
ministration]” are socially disadvantaged. Id., at 5136
(§26.67(a)(1)). Before individuals not members of those
groups may be certified, the state agency must make individ-
ual determinations as to disadvantage. See id., at 5136-
5137 (§26.67(d)) (“In such a proceeding, the applicant firm
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has the burden of demonstrating to [the state highway
agencyl, by a preponderance of the evidence, that the individ-
uals who own and control it are socially and economically
disadvantaged”); id., at 5147-5148 (pt. 26, subpt. D, App. E)
(providing list of “elements” that highway agencies must
consider in making individualized determinations of social
disadvantage). CDOT’s new procedure under which peti-
tioner was certified applies no presumption in favor of minor-
ity groups, and accepts without investigation a firm’s self-
certification of entitlement to disadvantaged business status.
See App. to Pet. for Cert. 109-111. Given the material dif-
ferences (not to say incompatibility) between that procedure
and the requirements of the DOT regulations, it is not at all
clear that CDOT’s certification is a “valid certification,” and
hence not at all clear that the Subcontractor Compensation
Clause requires its acceptance.

Before the Tenth Circuit, respondents took pains to “ex-
pres[s] no opinion regarding the correctness of Colorado’s de-
termination that [petitioner] is entitled to [disadvantaged
business] status.” Motion by the Federal Appellants to
Dismiss Appeal as Moot and to Vacate the District Court
Judgment in No. 97-1304, p. 3, n. 2. Instead, they stated
flatly that “in the event there is a third-party challenge to
[petitioner’s] certification as a [disadvantaged business en-
terprise] and the decision on the challenge is appealed to
DOT, DOT may review the decision to determine whether
the certification was proper.” Id., at 3-4, n. 2. In addition,
DOT itself has the power to require States to initiate pro-
ceedings to withdraw a firm’s disadvantaged status if there
is “reasonable cause to believe” that the firm “does not meet
the eligibility criteria” set forth in the federal regulations.
64 Fed. Reg. 5142 (§26.87(c)(1)). Given the patent incompat-
ibility of the certification with the federal regulations, it is
far from clear that these possibilities will not become reality.
Indeed, challenges to petitioner’s disadvantaged business
status seem quite probable now that the Tenth Circuit, by
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vacating Adarand I1I, has eliminated the sole basis for peti-
tioner’s certification in the first place.

The Tenth Circuit dismissed these possibilities as insuffi-
ciently particular and concrete to grant standing and there-
fore “too conjectural and speculative to avoid a finding of
mootness.” 169 F. 3d, at 1298 (internal quotation marks
omitted). As we recently noted in Friends of the Earth,
however, “[t]he plain lesson of [our precedents] is that there
are circumstances in which the prospect that a defendant
will engage in (or resume) harmful conduct may be too specu-
lative to support standing, but not too speculative to over-
come mootness.” Ante, at 190. Because, under the cir-
cumstances of this case, it is impossible to conclude that
respondents have borne their burden of establishing that it
is “absolutely clear that the allegedly wrongful behavior
could not reasonably be expected to recur,” ante, at 189, peti-
tioner’s cause of action remains alive.

* * *

It is no small matter to deprive a litigant of the rewards
of its efforts, particularly in a case that has been litigated up
to this Court and back down again. Such action on grounds
of mootness would be justified only if it were absolutely clear
that the litigant no longer had any need of the judicial protec-
tion that it sought. Because that is not the case here, the
petition for writ of certiorari is granted, the judgment of
the United States Court of Appeals for the Tenth Circuit is
reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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After a Virginia jury found petitioner Weeks guilty of capital murder,
the prosecution sought to prove two aggravating circumstances in the
penalty phase, and the defense presented 10 witnesses in mitigation.
During deliberations, the jurors sent the trial judge a note asking
whether, if they believed Weeks guilty of at least one of the aggra-
vating circumstances, it was their duty to issue the death penalty, or
whether they must decide whether to issue the death penalty or a life
sentence. The judge responded by directing them to a paragraph in
their instructions stating: “‘If you find from the evidence that the
Commonwealth has proved, beyond a reasonable doubt, either of the
two [aggravating circumstances], and as to that alternative, you are
unanimous, then you may fix the punishment . . . at death, or if you
believe from all the evidence that the death penalty is not justified,
then you shall fix the punishment . . . at [life] imprisonment.”” Over
two hours later, the jury returned its verdict, which read: “[HJaving
unanimously found that [Weeks’] conduct in committing the offense
[satisfied one of the aggravating circumstances], and having consid-
ered the evidence in mitigation . . . , [we] unanimously fix his punish-
ment at death.” The jurors were polled and all responded affirma-
tively that the foregoing was their verdict. In his direct appeal to the
Virginia Supreme Court, Weeks’ assignment of error respecting the
judge’s answering the jury’s question about mitigating circumstances
was number 44. That court affirmed Weeks’ conviction and sentence
on direct appeal and later dismissed his state habeas petition. The Fed-
eral District Court denied him federal habeas relief, and the Fourth
Circuit denied a certificate of appealability and dismissed his petition.

Held:

1. The Constitution is not violated when a trial judge directs a capital
jury’s attention to a specific paragraph of a constitutionally sufficient
instruction in response to a question regarding the proper consideration
of mitigating evidence. Weeks misplaces his reliance on Bollenbach v.
United States, 326 U. S. 607, 611, and Eddings v. Oklahoma, 455 U. S.
104, 114, both of which are inapposite in this case. Here, the trial judge
gave precisely the same Virginia capital instruction that was upheld in
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Buchanan v. Angelone, 522 U. S. 269, 277, as being sufficient to allow
the jury to consider mitigating evidence. The judge also gave a specific
instruction on mitigating evidence that was not given in Buchanan.
The Constitution does not require anything more, as a jury is presumed
both to follow its instructions, Richardson v. Marsh, 481 U. S. 200, 211,
and to understand a judge’s answer to its question, see, e. g., Armstrong
v. Toler, 11 Wheat. 258, 279. To presume otherwise would require
reversal every time a jury inquires about a matter of constitutional
significance, regardless of the judge’s answer. Here, the presumption
gains additional support from empirical factors, including that each of
the jurors affirmed the verdict in open court, they deliberated for more
than two hours after receiving the judge’s answer to their question, and
defense counsel specifically explained to them during closing argument
that they could find both aggravating factors proven and still not sen-
tence petitioner to death. At best, Weeks has demonstrated only that
there exists a slight possibility that the jury considered itself precluded
from considering mitigating evidence. Such a demonstration is insuffi-
cient to prove a constitutional violation under Boyde v. California, 494
U. S. 370, 380, which requires the showing of a reasonable likelilood
that the jury felt so restrained. It also appears that Weeks’ attorney
did not view the judge’s answer to the jury’s question as a serious flaw
in the trial at that time, since he made an oral motion to set aside the
death sentence and did not even mention this incident. And the low
priority and space which counsel assigned to the point on direct appeal
suggests that the present emphasis was an afterthought. Pp. 231-237.

2. Federal habeas relief is barred by 28 U. S. C. §2254(d). For the
foregoing reasons, it follows a fortiori that the adjudication of the State
Supreme Court’s affirmance of Weeks’ sentence and conviction was nei-
ther “contrary to,” nor involved an “unreasonable application of,” any of
this Court’s decisions as the statute requires. P. 237.

176 F. 3d 249, affirmed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed a
dissenting opinion, in which GINSBURG and BREYER, JJ., joined, and in
which SOUTER, J., joined with respect to all but Part I, post, p. 237.

Mark Evan Olive argued the cause for petitioner. With
him on the briefs were Glen A. Huff, Timothy M. Richard-
son, and Sterling H. Weaver.
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Robert H. Anderson III, Assistant Attorney General of
Virginia, argued the cause for respondent. With him on the
brief was Mark L. Earley, Attorney General.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

This case presents the question whether the Constitution
is violated when a trial judge directs a capital jury’s atten-
tion to a specific paragraph of a constitutionally sufficient
instruction in response to a question regarding the proper
consideration of mitigating circumstances. We hold that it
is not and that habeas relief is barred by 28 U. S. C. §2254(d)
(1994 ed., Supp. III).

Petitioner Lonnie Weeks, Jr., was riding from Washington,
D. C,, to Richmond, Virginia, as a passenger in a car driven
by his uncle, Lewis Dukes. Petitioner had stolen the vehicle
in a home burglary earlier in the month. The two sped
past the marked car of Virginia State Trooper Jose Cavazos,
who was monitoring traffic. Trooper Cavazos activated
his emergency lights and took chase. After passing other
vehicles on the highway shoulder, Dukes stopped on an
exit ramp. Trooper Cavazos approached the driver’s side
of the stolen vehicle on foot. Upon the trooper’s request,
Dukes alighted and stood near the rear of the car. Trooper
Cavazos, still standing near the driver’s side, asked peti-
tioner to step out as well. As Weeks stepped out on the
passenger’s side, he carried a 9-millimeter semiautomatic
pistol loaded with hollow-point bullets. Petitioner pro-
ceeded to fire six bullets at the trooper, two of which en-
tered his body near the right and left shoulder straps of his
protective vest, and four of which entered his forearms and
left wrist. Trooper Cavazos died within minutes.

Petitioner was arrested the next morning. During rou-
tine questioning about his physical and mental state by clas-

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.
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sification officers, petitioner confessed, indicating that he was
considering suicide because he shot the trooper. Petitioner
also voluntarily wrote a letter to a jail officer admitting the
killing and expressing remorse.

Petitioner was tried in the Circuit Court for Prince Wil-
liam County, Virginia, in October 1993. After the jury had
found him guilty of capital murder, a 2-day penalty phase
followed. In this proceeding the prosecution sought to
prove two aggravating circumstances: that Weeks “would
commit criminal acts of violence that would constitute a
continuing serious threat to society” and that his conduct
was “outrageously or wantonly vile, horrible or inhuman, in
that it involved depravity of mind or aggravated battery.”
App. 192. During the penalty phase, the defense presented
10 witnesses, including petitioner, in mitigation.

The jury retired at 10:40 a.m. on the second day to begin
deliberations. At around noon, the judge informed counsel
that the jury had asked the following question:

“Does the sentence of life imprisonment in the State of
Virginia have the possibility of parole, and if so, under
what conditions must be met to receive parole?” App.
to Pet. for Cert. 90.

The judge responded to the jury’s question as follows:

“You should impose such punishment as you feel is just
under the evidence, and within the instructions of the
Court. You are not to concern yourselves with what
may happen afterwards.” Ibid.

The prosecution agreed with the judge’s response and de-
fense counsel objected. At 12:40 p.m., court reconvened
and the judge told the jurors that there would be a 1-hour
luncheon recess and that they could go to lunch or continue
deliberations, as a juror had apparently informed the bailiff
that they might be interested in working through lunch. At
12:45 p.m., the jury retired from the courtroom. At 3:15
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p.m., the judge informed counsel that he had received the
following written question from the jury:

“If we believe that Lonnie Weeks, Jr. is guilty of at least
1 of the alternatives, then is it our duty as a jury to issue
the death penalty? Or must we decide (even though he
is guilty of one of the alternatives) whether or not to
issue the death penalty, or one of the life sentences?
What is the Rule? Please clarify?” Id., at 91 (empha-
sis in original).

The judge wrote the following response: “See second para-
graph of Instruction #2 (Beginning with ‘If you find
from ...").” Ibid. The judge explained to counsel his an-
swer to the jury’s question:

“In instruction number 2 that was given to them, in the
second paragraph, it reads, ‘If you find from the evidence
that the Commonwealth has proved, beyond a reason-
able doubt, either of the two alternatives, and as to that
alternative, you are unanimous, then you may fix the
punishment of the defendant at death, or if you believe
from all the evidence that the death penalty is not justi-
fied, then you shall fix the punishment of the defendant
at imprisonment for life, or imprisonment for life with a
fine not to exceed $100,000.’

“I don’t believe I can answer the question any clearer
than the instruction, so what I have done is referred
them to the second paragraph of instruction number 2,
and I told them beginning with, ‘if you find from,” et
cetera, et cetera, for them to reread that paragraph.”!
App. 222-223.

! Instruction No. 2, in its entirety, read:

“You have convicted the defendant of an offense which may be punished
by death. You must decide whether the defendant shall be sentenced to
death or to imprisonment for life or to imprisonment for life and a fine of
a specific amount, but not more than $100,000.00. Before the penalty can



230 WEEKS ». ANGELONE

Opinion of the Court

The prosecution stated that the judge’s solution was ap-
propriate. Defense counsel disagreed, and stated:

“Your Honor, we would ask that Your Honor instruct the
jury that even if they find one or both of the mitigating
factors—I’'m sorry, the factors that have been proved
beyond a reasonable doubt, that they still may impose a
life sentence, or a life sentence plus a fine.” Id., at 223.

Defense counsel asked that his objection be noted.
More than two hours later, the jury returned. The clerk
read its verdict:

“[W]e the jury, on the issue joined, having found the
defendant Lonnie Weeks, Jr., guilty of capital murder,
and having unanimously found that his conduct in com-
mitting the offense is outrageously or wantonly vile, hor-
rible or inhumane, in that it involved depravity of mind
and or aggravated battery, and having considered the
evidence 1 mitigation of the offense, unanimously fix

be fixed at death, the Commonwealth must prove beyond a reasonable
doubt at least one of the following two alternatives:

“1. That, after consideration of his history and background, there is a
probability that he would commit criminal acts of violence that would con-
stitute a continuing serious threat to society; or

“2. That his conduct in committing the offense was outrageously or
wantonly vile, horrible or inhuman, in that it involved depravity of mind
or aggravated battery to the victim beyond the minimum necessary to
accomplish the act of murder.

“If you find from the evidence that the Commonwealth has proved be-
yond a reasonable doubt either of the two alternatives, and as to that
alternative you are unanimous, then you may fix the punishment of the
defendant at death or if you believe from all the evidence that the death
penalty is not justified, then you shall fix the punishment of the defendant
at life imprisonment or imprisonment for live /sic/ and a fine of a specific
amount, but not more than $100,000.00.

“If the Commonwealth has failed to prove beyond a reasonable doubt at
least one of the alternatives, then you shall fix the punishment of the
defendant at life imprisonment or imprisonment for live [sic/ and a fine
of a specific amount, but not more than $100,000.00.” App. 192-193.
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his punishment at death . ...” Id., at 225 (emphasis
added).

The jurors were polled and all responded affirmatively that
the foregoing was their verdict in the case.

Petitioner presented 47 assignments of error in his direct
appeal to the Virginia Supreme Court, and the assignment
of error respecting the judge’s answering the jury’s question
about mitigating circumstances was number 44. The Vir-
ginia Supreme Court affirmed petitioner’s conviction and
sentence, holding that the claims petitioner advances here
lack merit. Weeks v. Virginia, 248 Va. 460, 465-466, 476—
477, 450 S. E. 2d 379, 383, 390 (1994), cert. denied, 516 U. S.
829 (1995). The Virginia Supreme Court dismissed petition-
er’s state habeas petition as jurisdictionally barred on timeli-
ness grounds. The District Court denied petitioner’s re-
quest for federal habeas relief, and the Court of Appeals for
the Fourth Circuit denied a certificate of appealability and
dismissed his petition. 176 F. 3d 249 (1999). We granted
certiorari, 527 U. S. 1060 (1999), and now affirm.

Petitioner relies heavily on our decisions in Bollenbach v.
United States, 326 U.S. 607 (1946), and Eddings v. Okla-
homa, 455 U. S. 104 (1982). Bollenbach involved a supple-
mental instruction by the trial court following an inquiry
from the jury—in that respect it is like the present case—
but the instruction given by the trial court in Bollenbach
was palpably erroneous. 326 U.S., at 611. In this respect
it is quite unlike the present case. FEddings arose out of a
bench trial in a capital case, and this Court reversed a sen-
tence of death because the trial judge had refused to consider
mitigating evidence: “[1]t was as if the trial judge had in-
structed a jury to disregard the mitigating evidence Eddings
proffered on his behalf.” 455 U. S,, at 114.

Here the trial judge gave no such instruction. On the
contrary, he gave the instruction that we upheld in Bu-
chanan v. Angelone, 522 U. S. 269 (1998), as being sufficient
to allow the jury to consider mitigating evidence. And in
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addition, he gave a specific instruction on mitigating evi-
dence—an instruction that was not given in Buchanan—in
which he told the jury that “[yJou must consider a mitigating
circumstance if you find there is evidence to support it.”?2
Even the dissenters in Buchanan said that the ambiguity
that they found in the instruction there given would have
been cleared up by “some mention of mitigating evidence
anywhere in the instructions.” Id., at 283.

In Buchanan, we considered whether the Eighth Amend-
ment required that a capital jury be instructed on particu-
lar mitigating factors. Buchanan’s jury was given precisely
the same Virginia pattern capital instruction that was given
to Weeks’ jury. See id., at 272, and n. 1. We noted that
our cases have established that the sentencer may not be
precluded from considering, and may not refuse to consider,
any constitutionally relevant mitigating evidence, and that
the State may structure the jury’s consideration of mitiga-
tion so long as it does not preclude the jury from giving
effect to it. Id., at 276. We further noted that the “stand-
ard for determining whether jury instructions satisfy these
principles was ‘whether there is a reasonable likelihood that
the jury has applied the challenged instruction in a way that
prevents the consideration of constitutionally relevant evi-

2That instruction was titled “EVIDENCE IN MITIGATION” and
stated in full:

“Mitigation evidence is not evidence offered as an excuse for the crime
of which you have found defendant guilty. Rather, it is any evidence
which in fairness may serve as a basis for a sentence less than death. The
law requires your consideration of more than the bare facts of the crime.

“Mitigating circumstances may include, but not be limited to, any facts
relating to defendant’s age, character, education, environment, life and
background, or any aspect of the crime itself which might be considered
extenuating or tend to reduce his moral culpability or make him less de-
serving of the extreme punishment of death.

“You must consider a mitigating circumstance if you find there is evi-
dence to support it. The weight which you accord a particular mitigating
circumstance is a matter of your judgment.” Id., at 195.
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dence.”” Ibid. (quoting Boyde v. California, 494 U. S. 370,
380 (1990)). But we stated that we have never held that the
State must structure in a particular way the manner in
which juries consider mitigating evidence. 522 U. S., at 276.
We concluded that the Virginia pattern jury instruction at
issue there, and again at issue here, did not violate those
principles:
“The instruction did not foreclose the jury’s consider-
ation of any mitigating evidence. By directing the jury
to base its decision on ‘all the evidence,” the instruc-
tion afforded jurors an opportunity to consider mitigat-
ing evidence. The instruction informed the jurors that
if they found the aggravating factor proved beyond a
reasonable doubt then they ‘may fix’ the penalty at
death, but directed that if they believed that all the evi-
dence justified a lesser sentence then they ‘shall’ impose
a life sentence. The jury was thus allowed to impose a
life sentence even if it found the aggravating factor
proved.” Id., at 277.

But, as noted above, the jury in this case also received an
explicit direction to consider mitigating evidence—an in-
struction that was not given to the jury in Buchanan.
Thus, so far as the adequacy of the jury instructions is
concerned, their sufficiency here follows a fortiori from
Buchanan.?

3JUSTICE STEVENS attempts to distinguish the instruction given here
from that given in Buchanan v. Angelone, 522 U. 8., at 272, n. 1, on the
basis that the first paragraph of the “Weeks instructions contain[s] a
longer description” of the aggravating circumstances. Post, at 239 (dis-
senting opinion). The first paragraph is longer here because the prosecu-
tion in Buchanan sought to prove only one aggravating circumstance.
See 522 U.S., at 271. The mere addition of the description of another
aggravating circumstance in the first paragraph, however, does not at all
affect the second clause of the second paragraph of the instruction—the
clause that JUSTICE STEVENS finds “ambiguous.” Post, at 241.

More importantly, JUSTICE STEVENS, after stating that his “point is
best made by quoting the instruction itself,” post, at 239, fails to quote
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Given that petitioner’s jury was adequately instructed,
and given that the trial judge responded to the jury’s ques-
tion by directing its attention to the precise paragraph of
the constitutionally adequate instruction that answers its
inquiry, the question becomes whether the Constitution re-
quires anything more. We hold that it does not.

A jury is presumed to follow its instructions. Richardson
v. Marsh, 481 U. S. 200, 211 (1987). Similarly, a jury is pre-
sumed to understand a judge’s answer to its question. See,
e. 9., Armstrong v. Toler, 11 Wheat. 258, 279 (1826) (opinion
of Marshall, C. J.). Weeks’ jury did not inform the court
that after reading the relevant paragraph of the instruection,
it still did not understand its role. See ibid. (“Had the jury
desired further information, they might, and probably would,
have signified their desire to the court. The utmost willing-
ness was manifested to gratify them, and it may fairly be
presumed that they had nothing further to ask”). To pre-
sume otherwise would require reversal every time a jury
inquires about a matter of constitutional significance, re-
gardless of the judge’s answer.

Here the presumption gains additional support from
several empirical factors. First and foremost, each of the
jurors affirmed in open court the verdict which included a
finding that they had “considered the evidence in mitiga-

the third paragraph of the instruction, post, at 239-240. That paragraph
expressly applies when the jury finds that the prosecution failed to prove
either aggravating circumstance. Specifically, it instructs that if the jury
finds no aggravating circumstances, then it must impose a life sentence.
See n. 1, supra. The third paragraph stands in contrast to the second
paragraph, which expressly applies when the jury finds that the prosecu-
tion proved one or both of the aggravating circumstances. The second
paragraph offers the jury the option of imposing whichever sentence—
death or life imprisonment—it feels is justified in that situation. The ex-
istence of the third paragraph makes the function of the second paragraph
even clearer.
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tion of the offense.”* App. 225. It is also significant, we
think, that the jurors deliberated for more than two hours
after receiving the judge’s answer to their question. Over
4% hours after the jury retired to begin deliberations, the
jury asked the question at issue. Again, the question was:

“If we believe that Lonnie Weeks, Jr. is guilty of at
least 1 of the alternatives, then is it our duty as a jury
to issue the death penalty? Or must we decide (even
though he is guilty of one of the alternatives) whether
or not to issue the death penalty, or one of the life sen-
tences? What is the Rule? Please clarify?” App. to
Pet. for Cert. 91 (emphasis in original).

The question indicates that at the time it was asked, the jury
had determined that the prosecution had proved one of the
two aggravating factors beyond a reasonable doubt. More
than two hours passed between the judge directing the jury’s
attention to the appropriate paragraph of the instruction
that answered its question and the jury returning its verdict.
We cannot, of course, know for certain what transpired dur-
ing those two hours. But the most likely explanation is that
the jury was doing exactly what it was instructed to do: that
is, weighing the mitigating circumstances against the aggra-
vating circumstance that it found to be proved beyond a rea-
sonable doubt. If, after the judge’s response to its question,
the jury thought that it was required to give the death pen-
alty upon finding of an aggravating circumstance, it is un-
likely that the jury would have consumed two more hours in
deliberation. This particular jury demonstrated that it was

4JUSTICE STEVENS’ arguments concerning the lack of a jury verdict
form stating that the jury finds one or both aggravating circumstances
and sentences the petitioner to life imprisonment miss the mark. The life
sentence verdict forms do not suggest that a prerequisite for their use is
that the jury found no aggravating circumstances. See post, at 246, n. 8.
In any event, the claim here is that the trial judge’s response to the jury’s
question was constitutionally insufficient, not that the jury verdict forms
were unconstitutionally ambiguous.
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not too shy to ask questions, suggesting that it would have
asked another if it felt the judge’s response unsatisfactory.
Finally, defense counsel specifically explained to the jury
during closing argument that it could find both aggravating
factors proven and still not sentence Weeks to death. Thus,
once the jury received the judge’s response to its question,
it had not only the text of the instruction we approved in
Buchanan, but also the additional instruction on mitigation,
see n. 2, supra, and its own recollection of defense counsel’s
closing argument for guidance. At best, petitioner has dem-
onstrated only that there exists a slight possibility that the
jury considered itself precluded from considering mitigating
evidence. Such a demonstration is insufficient to prove a
constitutional violation under Boyde, which requires the
showing of a reasonable likelihood that the jury felt so re-
strained.® See 494 U. S., at 380.

It also appears that petitioner’s attorneys did not view
the judge’s answer to the jury’s question as a serious flaw
in the trial at that time. Petitioner’s attorney made an oral

5JUSTICE STEVENS states that the record establishes a “virtual cer-
tainty” that the jury did not understand that it could find an aggra-
vating circumstance and still impose a life sentence. Post, at 238. In
view of the different conclusion reached not only by this Court, but by the
Virginia trial judge, seven justices of the Supreme Court of Virginia, a
federal habeas District Judge, and three judges of the Court of Appeals
for the Fourth Circuit, this statement can only be described as extrava-
gant hyperbole.

The dissent also interprets the evidence of the jurors being in tears at
the time of the verdict as resulting from having performed what they
thought to be their “duty under the law” despite their “strong desire” to
impose the life sentence. Post, at 249. 1t is difficult enough to speculate
with confidence about the deliberations of jurors in a case such as this,
and still more difficult to speculate about their emotions at the time they
render a verdict. But if we were to join in this speculation, it is every
bit as plausible—if not more so—to think that the reason that jurors were
in tears was because they had just been through an exhausting, soul-
searching process that led to a conclusion that petitioner, despite the miti-
gating evidence he presented, still deserved the death sentence.



Cite as: 528 U. S. 225 (2000) 237

STEVENS, J., dissenting

motion to set aside the sentence after the verdict of death
was received, and did not even mention this incident in his
motion. And the low priority and space which his counsel
assigned to the point on his appeal to the Supreme Court of
Virginia suggests that the present emphasis has some of the
earmarks of an afterthought.

Because petitioner seeks a federal writ of habeas corpus
from a state sentence, we must determine whether 28
U. S. C. §2254(d) (1994 ed., Supp. III) precludes such relief.
The Court of Appeals below held that it did. 176 F. 3d, at
261. We agree. Section 2254(d) prohibits federal habeas
relief on any claim “adjudicated on the merits in State court
proceedings,” unless that adjudication resulted in a decision
that was “contrary to, or involved an unreasonable applica-
tion of, clearly established Federal law, as determined by the
Supreme Court of the United States.” 28 U. S. C. §§2254(d)
and (1) (1994 ed., Supp. III). For the reasons stated above,
it follows a fortior: that the adjudication of the Supreme
Court of Virginia affirming petitioner’s conviction and sen-
tence neither was “contrary to,” nor involved an “unreason-
able application of,” any of our decisions.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE STEVENS, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, and with whom JUSTICE SOUTER
joins with respect to all but Part I, dissenting.

Congress has directed us to apply “clearly established
Federal law” in the exercise of our habeas corpus jurisdic-
tion.! The clearly established rule that should govern the
disposition of this case also emphasizes the importance of

1The habeas statute, as amended in 1996, authorizes the issuance of
the writ if a state-court decision “was contrary to, or involved an unrea-
sonable application of, clearly established Federal law, as determined
by the Supreme Court of the United States.” 28 U. S. C. §2254(d)(1) (1994
ed., Supp. III).
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clarity—eclarity in the judge’s instructions when there is a
reasonable likelihood that the jury may misunderstand the
governing rule of law. In this case, as in Boyde v. Cali-
fornia, 494 U. S. 370, 380 (1990), we are confronted with a
claim that an instruction, though not erroneous, is suffi-
ciently ambiguous to be “subject to an erroneous interpre-
tation.” In Boyde, we held that “the proper inquiry in such
a case is whether there is a reasonable likelihood that the
jury has applied the challenged instruction in a way that
prevents the consideration of constitutionally relevant evi-
dence.” Ibid.

The record in this case establishes, not just a “reason-
able likelihood” of jury confusion, but a virtual certainty that
the jury did not realize that there were two distinct legal
bases for concluding that a death sentence was not “justi-
fied.” The jurors understood that such a sentence would
not be justified unless they found at least one of the two
alleged aggravating circumstances. Despite their specific
request for enlightenment, however, the judge refused to tell
them that even if they found one of those circumstances, they
did not have a “duty as a jury to issue the death penalty.”
App. 217.

Because the Court creatively suggests that petitioner’s
claim has “the earmarks of an afterthought,” ante, at 237,
it is appropriate to note that his trial counsel specifically
and repeatedly argued that both the instructions and the
verdict forms were inadequate because “‘the jury has to be
instructed that . . . even if they find the aggravating factors
beyond a reasonable doubt, . . . they can still give effect to
the evidence in mitigation by sentencing the defendant to
life, as opposed to death.”” App. 178. See also id., at 179,
180, 185-186, 223.

Four different aspects of the record cumulatively pro-
vide compelling support for the conclusion that this jury
did not understand that the law authorized it “not to issue
the death penalty” even though it found petitioner “guilty
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of at least 1”7 aggravating circumstance. Id., at 217. Each
of these points merits separate comment: (1) the text of the
instructions; (2) the judge’s responses to the jury’s inquiries;
(3) the verdict forms given to the jury; and (4) the court
reporter’s transcription of the polling of the jury.

I

Because the prosecutor in this case relied on two separate
aggravating circumstances, the critical instruction given in
this case differed from that given and upheld by this Court
in Buchanan v. Angelone, 522 U. S. 269 (1998). The Weeks
instructions contain a longer description of the ways in
which the jury would be justified in imposing the death
penalty; this made it especially unlikely that the jury would
understand that it could lawfully impose a life sentence by
either (1) refusing to find an aggravator, or (2) concluding
that even if it found an aggravator, the mitigating evidence
warranted a life sentence. The point is best made by quot-
ing the instruction itself:

“‘Before the penalty can be fixed at death, the Com-
monwealth must prove beyond a reasonable doubt, at
least one of the following two alternatives: one, that,
after consideration of his history and background, there
is a probability that he would commit criminal acts of
violence that would constitute a continuing serious
threat to society, or two; that his conduct in committing
the offense was outrageously or wantonly vile, horrible,
or inhumane, in that it involved depravity of mind and
aggravated battery to the victim, beyond the minimum
necessary to accomplish the act of murder.

“‘If you find from the evidence that the Common-
wealth has proved beyond a reasonable doubt, either of
the two alternatives, and as to that alternative you are
unanimous, then you may fix the punishment of the de-
fendant at death; or, if you believe from all the evidence
that the death penalty is not justified, then you shall fix
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the punishment of the defendant at life imprisonment,
or imprisonment for life and a fine of a specific amount,
but not more than $100,000.”” App. 199-200.

The first paragraph and the first half of the second are
perfectly clear. They unambiguously tell the jury: “In order
to justify the death penalty, you must find an aggravating
circumstance.”? The second clause in the second paragraph
is, however, ambiguous. It could mean either:

(1) “even if you find one of the two aggravating alterna-
tives, if you believe from all the evidence that the death
penalty is not justified because the mitigating evidence
outweighs the aggravating evidence, then you shall fix
the punishment [at life]”; or

(2) “if you believe from all the evidence that the death
penalty is not justified because neither of the aggravat-
ing circumstances has been proven beyond a reasonable
doubt, then you shall fix the punishment [at life].”

It is not necessary to reiterate JUSTICE BREYER'’s reasons
for believing that the latter message is the one a nonlawyer
would be most likely to receive. See Buchanan, 522 U. S.,
at 281-284 (dissenting opinion). Nor is it necessary to dis-
agree with the Court’s view in Buchanan that trained law-
yers and logicians could create a “simple decisional tree” that
would enable them to decipher the intended meaning of the
instruction, see id., at 277-278, n. 4, to identify a serious risk
that this jury failed to do so.

That risk was magnified by the fact that the instructions
did not explain that there were two reasons why mitigating
evidence was relevant to its penalty determination. The in-
structions did make it clear that mitigating evidence con-
cerning the history and background of the defendant should

2That message was reiterated later in the instructions, see ante, at 229-
230, n. 1; ante, at 233-234, n. 3. Reiterating what has already been clearly
stated does not serve to clarify an ambiguous statement.
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be considered when deciding whether either aggravating cir-
cumstance had been proved. The instructions did not, how-
ever, explain that mitigating evidence could serve another
purpose—to provide a lawful justification for a life sentence
even if the jury found at least one aggravating circumstance.
Indeed, given the fact that the first task assigned to the jury
was to decide whether “after consideration of his history
and background, there is a probability that he would commit
criminal acts of violence that would constitute a continuing
serious threat to society,” App. 192-193 (emphasis added), it
would have been reasonable for the jury to infer that his
history and background were only relevant to the threshold
question whether an aggravator had been proved. It is of
critical importance in understanding the jury’s confusion that
the instructions failed to inform the jury that mitigating evi-
dence serves this dual purpose.

II

The jurors had a written copy of the judge’s instructions
with them in the jury room during their deliberations. The
fact that the jurors submitted the following written inquiry
to the trial judge after they had been deliberating for several
hours demonstrates both that they were uncertain about the
meaning of the ambiguous clause that I have identified, and
that their uncertainty had not been dissipated by their recol-
lection of anything said by counsel.

“If we believe that Lonnie Weeks, Jr., is guilty of at
least 1 of the alternatives, then is it our duty as a jury
to issue the death penalty? Or must we decide (even
though he is guilty of one of the alternatives) whether
or not to issue the death penalty, or one of the life
sentences? What is the Rule? Please clarify.” Id.,
at 217.

The only portion of the written instructions that could pos-
sibly have prompted this inquiry is the second half of the
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second paragraph of the instruction quoted above. The fact
that the jurors asked this question about that instruction
demonstrates beyond peradventure that the instruction had
confused them. There would have been no reason to ask the
question if they had understood the instruction to authorize
a life sentence even though they found that an aggravator
had been proved.

Although it would have been easy to do so, the judge did
not give the jurors a straightforward categorical answer to
their simple question; he merely told them to reexamine
the portion of the instructions that they, in effect, had al-
ready said they did not understand. The text of their ques-
tion indicates that they believed that they had a duty “to
issue the death penalty” if they believed that “Weeks . . . is
guilty of at least 1 of the alternatives.” Ibid. Without a
simple, clear-cut statement from the judge that that belief
was incorrect, there was surely a reasonable likelihood that
they would act on that belief.?

Instead of accepting a commonsense interpretation of the
colloquy between the jury and the judge, the Court first re-
lies on a presumption that the jury understood the instrue-
tion (a presumption surely rebutted by the question itself),

3The Court suggests this likelihood is impossible in part because, even
if the jury were confused by the judge’s response, it had not only the text
of the instruction but also the benefit of defense counsel’s oral argument,
in which counsel averred that the jury could award a life sentence even
if it found an aggravating factor. See ante, at 236. But this state-
ment by counsel, coming as it did, of course, before the jury began delib-
erations, apparently did not prevent the jury from asking the question in
the first place. Moreover, as this Court wisely noted in Boyde v. Califor-
nia, 494 U. S. 370, 384 (1990): “[AJrguments of counsel generally carry less
weight with a jury than do instructions from the court. The former are
usually billed in advance to the jury as matters of argument, not evidence,
and are likely viewed as the statements of advocates; the latter, we have
often recognized, are viewed as definitive and binding statements of the
law.” (Citing cases; citation omitted.)
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ante, at 234-236, and then presumes that the jury must have
understood the judge’s answer because it did not repeat its
question after re-reading the relevant paragraph, and contin-
ued to deliberate for another two hours. But if the jurors
found it necessary to ask the judge what that paragraph
meant in the first place, why should we presume that they
would find it any less ambiguous just because the judge told
them to read it again? It seems to me far more likely that
the reason they did not ask the same question a second time
is that the jury believed that it would be disrespectful to
repeat a simple, unambiguous question that the judge had
already refused to answer directly. The fact that it had pre-
viously asked the judge a different question—also related to
the effect of a sentencing decision, App. 217—that he had
also refused to answer would surely have tended to discour-
age a repetition of the question about the meaning of his
instructions.*

By the Court’s logic, a rather exceptionally assertive jury
would have to question the judge at least twice and maybe
more on precisely the same topic before one could find it no
more than “reasonably likely” that the jury was confused.®

4The Court relies on Chief Justice Marshall’s opinion in Armstrong v.
Toler, 11 Wheat. 258, 279 (1826), as support for its presumption that the
jury’s failure to repeat its question indicates that it understood the judge’s
answer. In that case, however, it was the jury’s question that was argua-
bly unclear; the Court merely assumed that “the jury could not have in-
tended to put a question which had been already answered.” In this case,
in contrast, there is no mystery about what the jury wanted to know;
the mystery is why the trial judge was unable or unwilling to give it a
direct answer.

>The Court seeks to justify its reliance on the improbable presumption
that the jury correctly deciphered the judge’s ambiguous answer to its
straightforward question by pronouncing: “To presume otherwise would
require reversal every time a jury inquires about a matter of constitutional
significance, regardless of the judge’s answer.” Ante, at 234. For two
obvious reasons that is not so. First, a simple, direct answer to the jury’s
question would have avoided the error. Second, clearly established law
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But given the Court’s apt recognition that we cannot, of
course, actually know what occupied the jury during its
final deliberations, ante, at 235, and in light of the explana-
tion I have just offered, it is at the very least equally likely
that the two hours of deliberation following the judge’s
answer were devoted to continuing debate about the same
instruction, as they were to weighing aggravating and miti-
gating evidence (having been magically satisfied by the repe-
tition of the instruction that had not theretofore answered
its question).

When it comes to the imposition of the death penalty,
we have held repeatedly that justice and “‘the fundamental
respect for humanity underlying the Eighth Amendment’”
require jurors to give full effect to their assessment of the
defendant’s character, circumstances, and individual worth.
Eddings v. Oklahoma, 455 U. S. 104, 112 (1982). In this con-
text, even if one finds the explanations of the jury’s conduct
here in equipoise, a 50-50 chance that the jury has not car-
ried out this mandate seems to me overwhelming grounds
for reversal.

Other than the Court’s reliance on inapplicable presump-
tions and speculation, there is no reason to believe that the
jury understood the judge’s answer to its question. As we
squarely held in Boyde, the “defendant need not establish
that the jury was more likely than not to have been im-
permissibly inhibited by the instruction” to satisfy the
clearly established “reasonable likelihood” standard. 494
U.S., at 380. The Court’s application of that standard in
this case effectively drains it of meaning.

requires that the issue be resolved, not on the basis of a presumption that
flows from the positing of any single question, but by deciding whether,
under all of the circumstances, there was a “reasonable likelihood” that
the jury was confused as to the relevance of mitigating evidence in its
decision. The Court’s fear of constant reversal in this regard is thus
vastly overstated.
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III

The judge provided the jury with five verdict forms, three
of which provided for the death penalty and two for a life
sentence. Three death forms were appropriate because the
death penalty might be justified by a finding that the first,
the second, or both aggravating circumstances had been
proved. One would expect the two life forms to cover the
two alternatives, first that no aggravator had been proved,
and second that despite proof of at least one aggravator, the
mitigating circumstances warranted a life sentence. But
that is not why there were two forms; neither referred to
the possibility of a life sentence if an aggravator had been
proved. Rather, the two life alternatives merely presented
the jury with a choice between life plus a fine and a life
sentence without a fine.

The first form read as follows:

“We, the jury, on the issue joined, having found the
defendant, LONNIE WEEKS, JR., GUILTY of CAPI-
TAL MURDER and having unanimously found after
consideration of his history and background that there
is a probability that he would commit criminal acts of
violence that would constitute a continuing serious
threat to society, and having considered the evidence in
mitigation of the offense, unanimously fix his punish-
ment at death.” App. 196.

The jury ultimately refused to select this first form, which
would have indicated a finding that there was a probability
that petitioner would commit additional crimes that would
constitute a serious threat to society. In doing so, it un-
questionably gave weight to the unusually persuasive miti-
gating evidence offered by the defense—evidence that in-
cluded not only petitioner’s personal history but his own
testimony describing the relevant events and his extreme
remorse. As I explained above, the fact that the jury recog-
nized the relevance of the mitigating “history and back-
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ground” evidence to the question whether the aggravator
had been proved sheds no light on the question whether it
understood that such evidence would also be relevant on
the separate question whether a life sentence would be
appropriate even if Weeks was “guilty of at least 1 of the
alternatives.” Id., at 217.

The jury’s refusal to find that petitioner would constitute
a continuing threat to society also explains why it did not
use the second form, which covered the option of a death
penalty supported by both aggravators.® The choice then,
was between the third alternative, which included a finding
that the second aggravator had been proved,” and the fourth
or fifth alternatives, neither of which included any such
finding.® Despite the fact that trial counsel had expressly

5That form read as follows: “We, the jury, on the issue joined, having
found the defendant, LONNIE WEEKS, JR., GUILTY of CAPITAL
MURDER and having unanimously found after consideration of his his-
tory and background that there is a probability that he would commit
criminal acts of violence that would constitute a continuing serious treat
[sic] to society, and having unanimously found that his conduct in commit-
ting the offense is outrageously or wantonly vile, horrible or inhuman in
that it involved depravity of mind and/or aggravated battery and having
considered the evidence in mitigation of the offense, unanimously fix his
punishment at death.” App. 196-197.

“This form, the one ultimately filed by the jury, read: “We, the jury,
on the issue joined, having found the defendant, LONNIE WEEKS, JR.,
GUILTY of CAPITAL MURDER and having unanimously found that his
conduct in committing the offense is outrageously or wantonly vile, horri-
ble or inhuman in that it involved depravity of mind and/or aggravated
battery and having considered the evidence in mitigation of the offense,
unanimously fix his punishment at death.” Id., at 228.

8The fourth form read: “We, the jury, on the issue joined, having found
the defendant, LONNIE WEEKS, JR., GUILTY of CAPITAL MURDER
and having considered all of the evidence in aggravation and mitigation of
such offense, fix his punishment at imprisonment for life.” Id., at 197-198.
The fifth form was identical except for providing that Weeks’ punishment
was to be fixed “at imprisonment for life and a fine” for an amount to be
filled in by the jury. Id., at 198.
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objected to the verdict forms because they “do not expressly
provide for a sentence of life imprisonment, upon finding
beyond a reasonable doubt, on one or both of the aggravating
factors,” id., at 185-186, the judge failed to use forms that
would have answered the question that the jury asked dur-
ing its deliberations.

The ambiguity of the forms also helps further explain why
the Court is wrong in its speculation as to the jury’s final
hours of deliberation following the judge’s response to its
question. The Court postulates that before the jury asked
whether it had a duty to issue the death penalty “[ilf we
believe that Lonnie Weeks, Jr. is guilty of at least 1 of the
alternatives,” the jury had already so decided. Thus, the
remaining hours of deliberation must have been spent weigh-
ing the mitigating circumstances against the aggravating
circumstance. Amnte, at 235. Of course, the text of the
question, which used the word “if” rather than the word
“since,” does not itself support that speculation. More im-
portant, however—inasmuch as we cannot know for certain
what transpired during those deliberations—is the fact that
after it eliminated the first two verdict options, the remain-
ing forms identified a choice between a death sentence based
on a guilty finding on “1 of the alternatives” and a life sen-
tence without any such finding. In my judgment, it is thus
far more likely that the conscientious jurors were strug-
gling with the question whether the mitigating evidence not
only precluded a finding that petitioner was a continuing
threat to society, but also precluded a finding “that his
conduct in committing the offense is outrageously or wan-
tonly vile, horrible or inhuman in that it involved depravity
of mind and/or aggravated battery.” App. 228. And that
question was answered neither by the instruction itself, nor
by the judge’s reference to the instruction again, nor, we now
see, by the text of the jury forms with which the jury was
finally faced.
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Iv

The Court repeatedly emphasizes the facts that the jury
was told to consider the mitigating evidence and that the
verdict forms expressly recite that the jury had given con-
sideration to such evidence. As its refusal to find the first
aggravator indicates, the jury surely did consider that evi-
dence and presumably credited the testimony of petitioner
and the other defense witnesses. But, as I have explained,
see supra, at 240-241, there is a vast difference between con-
sidering that evidence as relevant to the question whether
either aggravator had been established, and assuming that
the jurors were sufficiently sophisticated to understand that
it would be lawful for them to rely on that evidence as a
basis for a life sentence even if they found the defendant
“guilty of at least 1 of the alternatives.” For that reason,
the Court’s reliance, ante, at 234-235, on the fact that the
jurors affirmed their verdict when polled in open court is
misplaced.

The most significant aspect of the polling of the jury is
a notation by the court reporter that is unique. (At least
I do not recall seeing a comparable notation in any of the
transcripts of capital sentencing proceedings that I have
reviewed during the past 24-plus years.) The transcript
states that, as they were polled, “a majority of the jury mem-
bers [were] in tears.” App. 225. Given the unusually per-
suasive character of the mitigating evidence including peti-
tioner’s own testimony,” it is at least “reasonable” to infer

9The evidence showed, among other things, that before this incident
Weeks had been a well-behaved student and a star high school athlete,
id., at 130-133, who lived in a poor community, id., at 131-132, and who
was raised by a well-meaning grandmother because of his mother’s drug
addiction, id., at 143, 167; that Weeks fell in with a bad crowd, id., at 150,
153, missing his chance for college when his girlfriend became pregnant
and when he decided to stay and help her raise the child, id., at 109; and,
as the jury learned in Weeks’ own words, that he was extremely remorse-
ful, ud., at 127-128.
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that the conscientious jury members performed what they
regarded as their duty under the law, notwithstanding a
strong desire to spare the life of Lonnie Weeks. Tragically,
there is a “reasonable likelihood” that they acted on the basis
of a misunderstanding of that duty.

I respectfully dissent.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
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No. 99-51.  Argued December 6, 1999—Decided January 19, 2000

The Organic Act of Guam, 48 U. S. C. §1422) provides, inter alia, that “[i]f
no [slate of ] candidates [for Governor and Lieutenant Governor of Guam]
receive[s] a majority of the votes cast in any election, . . . a runoff elec-
tion shall be held.” Petitioners, candidates running on one slate for
Governor and Lieutenant Governor, received a majority of the votes
cast for gubernatorial slates in the 1998 Guam general election, but did
not receive a majority of the total number of ballots that voters cast.
Respondents, petitioners’ opponents, sought a writ of mandamus order-
ing a runoff election. The District Court issued the writ, and the Ninth
Circuit ultimately affirmed, interpreting the statutory phrase “majority
of the votes cast in any election” to require that a slate receive a major-
ity of the total number of ballots cast in the general election.

Held: The Guam Organic Act does not require a runoff election when a
candidate slate has received a majority of the votes cast for Governor
and Lieutenant Governor of the Territory, but not a majority of the
number of ballots cast in the simultaneous general election. Section
1422 contains six express references to an election for those offices, two
of them preceding the phrase “in any election,” and four following. So
surrounded, “any election” can only refer to an election for Governor
and Lieutenant Governor, for words are known by their companions.
See, e. g., Gustafson v. Alloyd Co., 513 U. S. 561, 575. This reading is
confirmed by the fact that, later in § 1422, Congress varied the specific
modifier when it spoke of the “general election” at which the gubernato-
rial election would occur. Congress would hardly have used “any elec-
tion” to mean “general election,” only to mention “general election” a
few lines further on. It would be equally odd to think that after repeat-
edly using “votes” or “vote” to mean an expression of choice for the
gubernatorial slate, Congress suddenly used “votes cast in any election”
to mean “ballots cast,” as respondents suggest. Congress, indeed, has
shown that it recognizes the difference between ballots and votes in
the very context of Guamanian elections: From 1972 until 1998, §1712
expressly required that the Guam Delegate be elected “by separate bal-
lot and by a majority of the votes cast for . . . Delegate.” To accept
respondents’ reading would also impute to Congress a strange prefer-
ence for making it hard to select a Governor, because a runoff would be
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required even though one slate already had a majority of all those who
cared to choose among gubernatorial candidates. Requiring a majority
of the total number of voters on election day would also be in some
tension with § 1422a, which provides for removal of a Governor or Lieu-
tenant Governor upon the vote of at least two-thirds of the total number
of persons who actually voted for such office, not the total number who
went to the polls. Respondents’ two considerations pointing to a con-
trary reading—that because § 1712 specifically states that “a majority
of the votes cast for . . . Delegate” is necessary to elect a Delegate,
§1422 would require a comparably clear modifier to refer to suffi-
cient votes to elect gubernatorial slates; and that this Court’s reading
of “any election” would render that phrase a nullity and thus offend
the rule against attributing redundancy to Congress—are rejected.
Pp. 254-258.

179 F. 3d 672, reversed and remanded.

SOUTER, J., delivered the opinion for a unanimous Court.

Seth M. Hufstedler argued the cause for petitioners.
With him on the briefs were Shirley M. Hufstedler, Diane
E. Pritchard, and F. Philip Carbullido.

Dennis P. Riordan argued the cause for respondents.
With him on the brief were Donald M. Horgan, Dylan L.
Schaffer, Robert H. Bork, and Curtis Charles Van De Veld.*

JUSTICE SOUTER delivered the opinion of the Court.

The question here is whether the statute governing elec-
tions for Governor and Lieutenant Governor of the Territory
of Guam compels a runoff election when a candidate slate
has received a majority of the votes cast for Governor and
Lieutenant Governor, but not a majority of the number of
ballots cast in the simultaneous general election. We hold
that the statute requires no runoff.

I

In the November 3, 1998, Guam general election, petition-
ers Carl T. C. Gutierrez and Madeleine Z. Bordallo were can-

*William J. Carter and M. Miller Baker filed a brief for the Voting
Integrity Project as amicus curiae urging reversal.
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didates running on one slate for Governor and Lieutenant
Governor, opposed by the slate of respondents Joseph F. Ada
and Felix P. Camacho. Gutierrez received 24,250 votes, as
against 21,200 for Ada. Ada v. Guam, 179 F. 3d 672, 675
(CA9 1999); App. 16. One thousand two hundred and
ninety-four voted for write-in candidates; 1,313 persons who
cast ballots did not vote for either slate or any write-in candi-
date; and 609 voted for both slates. 179 F. 3d, at 675; App.
16. The total number of ballots cast in the general election
was thus 48,666, and the Gutierrez slate’s votes represented
49.83 percent of that total. The Guam Election Commission
certified the Gutierrez slate as the winner, finding it had re-
ceived 51.21 percent of the vote, as calculated by deducting
the 1,313 ballots left blank as to the gubernatorial election
from the total number of ballots cast. 179 F. 3d, at 675.
Respondents Ada and Camacho sued in the United States
District Court for a writ of mandamus ordering a runoff
election, contending that Gutierrez and Bordallo had not
received a majority of the votes cast, as required by the
Organic Act of Guam, 64 Stat. 384, as amended, 48 U. S. C.
§ 1421 et seq. (1994 ed. and Supp. III).
So far as relevant, the Organic Act provides that:

“[t]he executive power of Guam shall be vested in an
executive officer whose official title shall be the ‘Gover-
nor of Guam’. The Governor of Guam, together with
the Lieutenant Governor, shall be elected by a majority
of the votes cast by the people who are qualified to vote
for the members of the Legislature of Guam. The Gov-
ernor and Lieutenant Governor shall be chosen jointly,
by the casting by each voter of a single vote applicable
to both offices. If no candidates receive a majority of
the votes cast in any election, on the fourteenth day
thereafter a runoff election shall be held between the
candidates for Governor and Lieutenant Governor re-
ceiving the highest and second highest number of votes
cast. The first election for Governor and Lieutenant
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Governor shall be held on November 3, 1970. There-
after, beginning with the year 1974, the Governor and
Lieutenant Governor shall be elected every four years
at the general election. The Governor and Lieutenant
Governor shall hold office for a term of four years and

until their successors are elected and qualified.” 48
U.S. C. §1422.

Respondents’ position boils down to the claim that the phrase
“majority of the votes cast in any election” requires that a
slate of candidates for Governor and Lieutenant Governor
receive a majority of the total number of ballots cast in the
general election, regardless of the number of votes for all
gubernatorial slates by those casting ballots. If this is the
correct reading of the phrase, the parties agree that a runoff
was required. If, however, the phrase refers only to votes
cast for gubernatorial slates, no runoff was in order, and
petitioners were elected Governor and Lieutenant Governor.

The United States District Court for the District of Guam
read the statute to require a majority of the total number of
voters casting ballots in the general election and so ruled
that the Gutierrez slate had not received “a majority of the
votes cast in any election.” The court accordingly issued a
writ of mandamus for a runoff election to be held on Decem-
ber 19, 1998, Ada v. Guam, No. Civ. 98-00066 (Dec. 9, 1998),
App. to Pet. for Cert. A-25, A-55.

Although the Court of Appeals for the Ninth Circuit issued
an emergency stay of the District Court’s order pending ap-
peal, 179 F. 3d, at 676, it ultimately affirmed. The Court of
Appeals understood the reference to “majority of the votes
cast” as meaning “all votes cast at the general election, for
Congress presumably would not have included the phrase ‘in
any election,’ if it meant to refer only to the votes cast in the
single election for governor and lieutenant governor.” Id.,
at 677. The court thought that any other reading would
render the phrase “in any election” a “nullity.” Ibid. The
Court of Appeals also relied on a comparison of § 1422 with
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48 U. S. C. §1712, which provides that a candidate for Guam’s
Delegate to Congress must receive “a majority of the votes
cast for the office of Delegate” in order to be elected. The
Ninth Circuit reasoned that Congress could have used simi-
lar language of limitation if it had intended the election of a
Governor and Lieutenant Governor to require only a major-
ity of votes cast for gubernatorial slates. 179 F. 3d, at 678.
The Ninth Circuit stayed its mandate pending disposition of
petitioners’ petition for a writ of certiorari.

We granted certiorari, 527 U. S. 1063 (1999), to resolve a
split between the Ninth Circuit’s interpretation of the Or-
ganic Act of Guam and the Third Circuit’s reading of identical
language in the Revised Organic Act of the Virgin Islands.
See 68 Stat. 503, as amended, 48 U. S. C. §1591 (providing
for a runoff election for Governor and Lieutenant Governor
of the Virgin Islands “[i]f no candidates receive a majority of
the votes cast in any election”); Todman v. Boschulte, 694
F. 2d 939 (CA3 1982). We reverse.

II

The key to understanding what the phrase “in any elec-
tion” means is also the most salient feature of the provision
in which it occurs. The section contains six express refer-
ences to an election for Governor and Lieutenant Governor:
“The Governor of Guam, together with the Lieutenant Gov-
ernor, shall be elected . . .”; “[tlhe Governor and Lieutenant
Governor shall be chosen jointly, by the casting by each voter

9,

of a single vote . ..”; “a runoff election shall be held between
the candidates for Governor and Lieutenant Governor . ..”;
“Itlhe first election for Governor and Lieutenant Governor
shall be held . . .”; “the Governor and Lieutenant Governor
shall be elected every four years . ..”; “[tlhe Governor and
Lieutenant Governor shall hold office . . . until their succes-
sors are elected ....” 48 U.S.C. §1422. The reference to
“any election” is preceded by two references to gubernato-

rial election and followed by four. With “any election” so
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surrounded, what could it refer to except an election for Gov-
ernor and Lieutenant Governor, the subject of such relent-
less repetition? To ask the question is merely to apply an
interpretive rule as familiar outside the law as it is within,
for words and people are known by their companions. See
Gustafson v. Alloyd Co., 513 U. S. 561, 575 (1995) (“[A] word
is known by the company it keeps”); Jarecki v. G. D. Searle
& Co., 367 U.S. 303, 307 (1961) (“The maxim mnoscitur a
sociis, . . . while not an inescapable rule, is often wisely ap-
plied where a word is capable of many meanings in order to
avoid the giving of unintended breadth to the Acts of Con-
gress”). Cf. Foster v. Love, 522 U. S. 67, 71 (1997) (“When
the federal statutes speak of ‘the election’ of a Senator or
Representative, they plainly refer to the combined actions
of voters and officials meant to make a final selection of
an officeholder (subject only to the possibility of a later
run-off . ..)”).

Other clues confirm that Congress did not shift its atten-
tion when it used “any election” unadorned by a gubernato-
rial reference or other definite modifier. Later on in the
same provision, Congress did vary the specific modifier when
it spoke of the “general election” at which the gubernatorial
election would occur; it is thus significant that Congress did
not peg the majority-vote requirement to “votes cast in any
[general] election.” Congress would hardly have used “any
election” to mean “general election,” only to mention “gen-
eral election” a few lines further on.

It would be equally odd to think that after repeatedly
using “votes” or “vote” to mean an expression of choice for
the gubernatorial slate, Congress suddenly used “votes cast
in any election” to mean “ballots cast.” And yet that is just
what would be required if we were to treat the phrase
respondents’ way, for they read “votes cast in any election”
as referring to “ballots containing a vote for any office.”
Surely a Congress that meant to refer to ballots, midway
through a statute repeatedly referring to “votes” for guber-
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natorial slates, would have said “ballots.” To argue other-
wise is to tag Congress with an extravagant preference for
the opaque when the use of a clear adjective or noun would
have worked nicely. But even aside from that, Congress has
shown that it recognizes the difference between ballots and
votes in the very context of Guamanian elections. From
1972 until 1998, 48 U. S. C. § 1712 expressly required that the
Guam Delegate be elected “by separate ballot and by a ma-
jority of the votes cast for the office of Delegate.” There is
simply no reason to think that Congress meant “ballots”
when it said “votes” in § 1422.

To accept respondents’ reading would also impute to the
Congress a strange preference for making it hard to select a
Governor. On respondents’ reading the statute could re-
quire a runoff (as it would in this case) even though one slate
already had a majority of all those who cared to make any
choice among gubernatorial candidates. Respondents try to
counter the unreality of their position by emphasizing state
cases holding that passing a referendum requires a majority
of voters going to the polls, not a mere majority of persons
voting on a particular referendum issue. Cf. Allen v. Burk-
hart, 377 P. 2d 821 (Okla. 1963); Thurston County Farm Bu-
reau v. Thurston County, 136 Neb. 575, 287 N. W. 180 (1939);
Missouri v. Winkelmeier, 35 Mo. 103 (1864). But there is
no uniform rule, see, e. g., Wooley v. Sterrett, 387 S. W. 2d
734, 739-740 (Tex. Civ. App. 1965); Munce v. O’Hara, 340 Pa.
209, 16 A. 2d 532 (1940); State ex rel. Short v. Clausen, 72
Wash. 409, 130 P. 479 (1913), and even if there were, treat-
ment of referendums would not be a plausible model for elec-
tions of officials. Referendums are exceptions to the normal
legislative process, and passage of a referendum is not itself
essential to the functioning of government. If a ballot-
majority requirement makes it impossible to pass a referen-
dum measure, nothing need be done except record the fail-
ure. The same requirement to elect an official, on the other
hand, would necessitate further action, the trouble and ex-
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pense of which would not make any apparent sense when
those who expressed any preference among candidates had
already given a majority to one of them.

As a final confirmation of the obvious reading, we note that
requiring a majority of the total number of voters on election
day would be in some tension with § 1422a, which provides
for recall elections for Governor and Lieutenant Governor.
Section 1422a(b) provides that “[alny Governor, Lieutenant
Governor, or member of the legislature of Guam may be re-
moved from office by a referendum election in which at least
two-thirds of the number of persons voting for such official
in the last preceding general election at which such official
was elected vote in favor of recall and in which those so
voting constitute a majority of all those participating in such
referendum election.” The recall provision thus looks to the
total number of persons who actually voted for Governor,
not the total number who went to the polls. In a rational
world, we would not expect the vote required to oust a Gov-
ernor to be pegged to a lower number than it would take to
elect one.

If all these considerations confirm the reading according to
the rule of meaning by association, respondents nevertheless
emphasize two considerations said to point the other way.
First, as we noted before, § 1712 includes a specific statement
that “a majority of the votes cast for the office of Delegate”
is necessary and presumably sufficient to elect a Delegate.
Without a comparably clear modifier in § 1422 referring to
votes sufficient to elect gubernatorial slates, respondents
argue, “a majority of the votes cast in any election” must
refer to a majority of all those voting for any office. But
the drafting difference supports no such inference. Con-
gress adopted the language in §1712 four years after enact-
ing the phrase at issue in this case, and there is no affirma-
tive indication in §1712 that Congress gave any thought to
differentiating the terms of Delegate and gubernatorial elec-
tions. Hence, as we have said before, later laws that “do not
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seek to clarify an earlier enacted general term” and “do not
depend for their effectiveness upon clarification, or a change
in the meaning of an earlier statute,” are “beside the point”
in reading the first enactment. Almendarez-Torres v.
United States, 523 U. S. 224, 237 (1998). Congress may have
spoken with explicit clarity when it passed §1712, but we
can say no more than that.

The second argument supposedly undermining the mean-
ing naturally suggested by association was stressed by the
Court of Appeals, which thought that reading “any election”
to mean gubernatorial election would render the phrase a
nullity and thus offend the rule against attributing redun-
dancy to Congress, see Kungys v. United States, 485 U. S.
759, 778 (1988). The fact is that this argument has some
force, but not enough. There is no question that the statute
would be read as we read it even if the phrase were missing.
But as one rule of construction among many, albeit an impor-
tant one, the rule against redundancy does not necessarily
have the strength to turn a tide of good cause to come out
the other way. Besides, there is even a reason for thinking
the phrase in question has some clarifying value. Section
1422 provides specifically for an initial gubernatorial election
in 1970, and generally for successive elections every four
years thereafter. “[Alny election,” therefore, may be read
to make it clear that the runoff requirement applies equally
to the initial election and to those periodically scheduled in
the future. That may not be very heavy work for the phrase
to perform, but a job is a job, and enough to bar the rule
against redundancy from disqualifying an otherwise sensi-
ble reading.

The judgment of the Court of Appeals is reversed, and
the case is remanded for proceedings consistent with this
opinion.

It is so ordered.
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No. 98-1037. Argued October 5, 1999—Decided January 19, 2000

An attorney appointed to represent an indigent defendant on appeal may
conclude that an appeal would be frivolous and request that the appel-
late court allow him to withdraw or that the court dispose of the case
without the filing of merits briefs. In Anders v. California, 386 U. S.
738, this Court found that, in order to protect a defendant’s constitu-
tional right to appellate counsel, courts must safeguard against the risk
of granting such requests where an appeal is not actually frivolous;
found California’s procedure for evaluating such requests inadequate;
and set forth an acceptable procedure. California adopted a new proce-
dure in People v. Wende, 25 Cal. 3d 436, 600 P. 2d 1071. Unlike under
the Anders procedure, counsel under Wende neither explicitly states
that his review has led him to conclude that an appeal would be frivolous
nor requests to withdraw; instead he is silent on the merits of the case
and offers to brief issues at the court’s direction. A California state-
court jury convicted respondent Robbins of second-degree murder and
grand theft. His appointed counsel on appeal concluded that appeal
would be frivolous and filed with the State Court of Appeal a brief that
complied with the Wende procedure. Agreeing with counsel’s assess-
ment, the Court of Appeal affirmed. The California Supreme Court
denied review. After exhausting his state postconviction remedies,
Robbins sought federal habeas relief, arguing, inter alia, that he had
been denied effective assistance of appellate counsel because his coun-
sel’s Wende brief did not comply with the Anders requirement that the
brief refer “to anything in the record that might arguably support the
appeal,” 386 U. S., at 744. The District Court agreed, concluding that
there were at least two issues that might arguably have supported Rob-
bins’ appeal and finding that his counsel’s failure to include them in his
brief deviated from the Anders procedure and thus amounted to defi-
cient performance by counsel. Rather than requiring Robbins to prove
prejudice from this deficiency, the court applied a presumption of preju-
dice. The Ninth Circuit agreed, concluding that Anders, together with
Douglas v. California, 372 U. S. 358—which held that States must pro-
vide appointed counsel to indigent criminal defendants on appeal—set
forth the exclusive procedure by which appointed counsel’s performance
could be constitutional, and that counsel’s brief failed to comply with
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that procedure. The court, however, remanded the case for the District
Court to consider other trial errors raised by Robbins.

Held:

1. The Anders procedure is only one method of satisfying the Consti-
tution’s requirements for indigent criminal appeals; the States are free
to adopt different procedures, so long as those procedures adequately
safeguard a defendant’s right to appellate counsel. Pp. 269-276.

(@) In finding that the California procedure at issue in Anders—
which permitted appellate counsel to withdraw upon filing a conclusory
letter stating that the appeal had “no merit” and permitted the appellate
court to affirm the conviction upon reaching the same conclusion follow-
ing a review of the record—did not comport with fair procedure and
lacked the equality that the Fourteenth Amendment requires, this
Court placed the case within a line of precedent beginning with Griffin
v. Illinots, 351 U. S. 12, and continuing with Douglas v. California, 372
U. S. 353, that imposed constitutional constraints on those States choos-
ing to create appellate review. Comparing the California procedure to
other procedures that this Court had found invalid and to statutory re-
quirements in the federal courts governing appeals by indigents with
appointed counsel, the Court concluded that the finding that the appeal
had “no merit” was inadequate because it did not mean that the appeal
was so lacking in prospects as to be frivolous. The Court, in a final,
separate section, set out what would be an acceptable procedure for
treating frivolous appeals. Pp. 269-272.

(b) The Ninth Circuit erred in finding that Anders’ final section,
though unnecessary to the holding in that case, was obligatory upon the
States. This Court has never so held; its precedents suggest otherwise;
and the Ninth Circuit’s view runs contrary to this Court’s established
practice. In McCoy v. Court of Appeals of Wis., Dist. 1, 486 U. S. 429,
this Court rejected a challenge to Wisconsin’s variation on the Anders
procedure, even though that variation, in at least one respect, provided
less effective advocacy for an indigent. In Pennsylvania v. Finley, 481
U. S. 551, the Court explained that the Anders procedure is not an inde-
pendent constitutional command, but rather a prophylactic framework;
it did not say that this was the only framework that could adequately
vindicate the right to appellate counsel announced in Douglas. Simi-
larly, in Penson v. Ohio, 488 U. S. 75, the Court described Anders as
simply erecting safeguards. Finally, any view of the procedure de-
scribed in Anders’ last section that converted it from a suggestion into
a straitjacket would contravene this Court’s established practice of
allowing the States wide discretion, subject to the minimum require-
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ments of the Fourteenth Amendment, to experiment with solutions to
difficult policy problems. See, e.g., Griffin, supra. The Court, be-
cause of its status as a court—particularly a court in a federal system—
avoids imposing a single solution on the States from the top down
and instead evaluates state procedures one at a time, while leaving
“the more challenging task of crafting appropriate procedures . . . to
the laboratory of the States . .. in the first instance,” Cruzan v. Di-
rector, Mo. Dept. of Health, 497 U.S. 261 (O’CONNOR, J., concurring).
Pp. 272-276.

2. California’s Wende procedure does not violate the Fourteenth
Amendment. Pp. 276-284.

(@) The precise rationale for the Griffin and Douglas line of cases
has never been explicitly stated, but this Court’s case law reveals that
the Equal Protection and Due Process Clauses of the Fourteenth
Amendment largely converge to require that a State’s procedure “afford
adequate and effective appellate review to indigent defendants,” Griffin,
supra, at 20 (plurality opinion). A State’s procedure provides such re-
view so long as it reasonably ensures that an indigent’s appeal will be
resolved in a way that is related to the merit of that appeal. In deter-
mining whether a particular procedure satisfies this standard, it is im-
portant to focus on the underlying goals that the procedure should
serve—to ensure that those indigents whose appeals are not frivolous
receive the counsel and merits brief required by Douglas, and also to
enable the State to “protect itself so that frivolous appeals are not subsi-
dized and public moneys not needlessly spent,” Griffin, supra, at 24
(Frankfurter, J., concurring in judgment). For an indigent’s right to
counsel on direct appeal does not include the right to bring a frivo-
lous appeal and, concomitantly, does not include the right to counsel
for bringing a frivolous appeal. Anders’ obvious goal was to prevent
this limitation on the right to appellate counsel from swallowing
the right itself, and the Court does not retreat from that goal here.
Pp. 276-278.

(b) The Wende procedure reasonably ensures that an indigent’s ap-
peal will be resolved in a way that is related to the appeal’s merit. A
comparison of that procedure to those evaluated in this Court’s chief
cases demonstrates that it affords indigents the adequate and effective
appellate review required by the Fourteenth Amendment. The Wende
procedure is undoubtedly far better than those procedures the Court
has found inadequate. A significant fact in finding the old California
procedure inadequate in Anders, and also in finding inadequate the
procedures that the Court reviewed in Eskridge v. Washington Bd. of
Prison Terms and Paroles, 357 U. S. 214, and Lane v. Brown, 372 U. S.
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477, two of the precedents on which the Anders Court relied, was that
those procedures required only a determination that the defendant was
unlikely to prevail on appeal, not that the appeal was frivolous. Wende,
by contrast, requires both counsel and the court to find the appeal to be
lacking in arguable issues, . e., frivolous. An additional problem with
the old California procedure was that it apparently permitted an appel-
late court to allow counsel to withdraw and then decide the appeal with-
out appointing new counsel. Such a procedure was struck down in Pen-
son v. Ohio, supra, because it permitted a basic violation of the Douglas
right to have counsel until a case is determined to be frivolous and to
receive a merits brief for a nonfrivolous appeal. Under Wende, by con-
trast, Douglas violations do not occur, both because counsel does not
move to withdraw and because the court orders briefing if it finds argu-
able issues. The procedure disapproved in Anders also only required
counsel to file a one-paragraph “bare conclusion” that the appeal had no
merit, while Wende requires that counsel provide a summary of the
case’s procedural and factual history, with citations of the record, in
order to ensure that a trained legal eye has searched the record for
arguable issues and to assist the reviewing court in its own evaluation.
Finally, by providing at least two tiers of review, the Wende procedure
avoids the additional flaw, found in the Eskridge, Lane, and Douglas
procedures, of having only one such tier. Pp. 278-281.

(¢) The Wende procedure is also at least comparable to those proce-
dures the Court has approved. By neither requiring the Wende brief
to raise legal issues nor requiring counsel to explicitly describe the case
as frivolous, California has made a good-faith effort to mitigate one of
the problems that critics have found with Anders, namely, the require-
ment that counsel violate his ethical duty as an officer of the court (by
presenting frivolous arguments) as well as his duty to further his client’s
interests (by characterizing the client’s claims as frivolous). Wende
also attempts to resolve another Anders problem—that it apparently
adopts gradations of frivolity and uses two different meanings for the
phrase “arguable issue”—by drawing the line at frivolity and by defin-
ing arguable issues as those that are not frivolous. Finally, the Wende
procedure appears to be, in some ways, better than the one approved in
McCoy, and in other ways, worse. On balance, the Court cannot say
that the latter, assuming, arguendo, that they outweigh the former, do
so sufficiently to make the Wende procedure unconstitutional, and the
Court’s purpose under the Constitution is not to resolve such argu-
ments. The Court addresses not what is prudent or appropriate, but
what is constitutionally compelled. United States v. Cronic, 466 U. S.
648, 665, n. 38. It is enough to say that the Wende procedure, like the
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Anders and McCoy procedures, and unlike the ones in, e. g., Douglas
and Penson, affords adequate and effective appellate review for criminal
indigents. Pp. 281-284.

3. This case is remanded for the Ninth Circuit to evaluate Robbins’
ineffective-assistance claim. It may be that his appeal was not frivo-
lous and that he was thus entitled to a merits brief. Both the District
Court and the Ninth Circuit found that there were two arguable issues
on direct appeal, but it is unclear how they used the phrase “arguable
issues.” It is therefore necessary to clarify how strong those issues
are. The proper standard for evaluating Robbins’ claim on remand is
that enunciated in Strickland v. Washington, 466 U.S. 668: He must
first show that his counsel was objectively unreasonable, id., at 687-691,
in failing to find arguable issues to appeal, and, if Robbins succeeds in
such a showing, he then has the burden of demonstrating prejudice, id.,
at 694. He must satisfy both prongs of the Strickland test to prevail,
for his claim does not warrant a presumption of prejudice. He has re-
ceived appellate counsel who has complied with a valid state procedure
for determining whether his appeal is frivolous, and the State has not
left him without counsel on appeal. Thus, it is presumed that the result
of the proceedings is reliable, and Robbins must prove the presumption
incorrect. Further, his claim does not fall within any of the three cate-
gories of cases in which prejudice is presumed, for it does not involve
the complete denial of counsel on appeal, state interference with coun-
sel’'s assistance, or an actual conflict of interest on his counsel’s part.
Id., at 692, 694. Pp. 284-289.

152 F. 3d 1062, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, SCALIA, and KENNEDY, JJ., joined. STEVENS, J.,
filed a dissenting opinion, in which GINSBURG, J., joined, post, p. 289.
SOUTER, J., filed a dissenting opinion, in which STEVENS, GINSBURG, and
BREYER, JJ., joined, post, p. 292.

Carol Frederick Jorstad, Deputy Attorney General of
California, argued the cause for petitioner. With her on the
briefs were Bill Lockyer, Attorney General, David P. Dru-
liner, Chief Assistant Attorney General, Carol Wendelin
Pollack, Senior Assistant Attorney General, and Donald
E. De Nicola, Deputy Attorney General.
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Ronald J. Nessim, by appointment of the Court, 526 U. S.
1109, argued the cause for respondent. With him on the
brief were Thomas R. Freeman and Elizabeth A. Newman.*

JUSTICE THOMAS delivered the opinion of the Court.

Not infrequently, an attorney appointed to represent an
indigent defendant on appeal concludes that an appeal would
be frivolous and requests that the appellate court allow him
to withdraw or that the court dispose of the case without the
filing of merits briefs. In Anders v. California, 386 U. S.
738 (1967), we held that, in order to protect indigent defend-
ants’ constitutional right to appellate counsel, courts must
safeguard against the risk of granting such requests in cases
where the appeal is not actually frivolous. We found inade-
quate California’s procedure—which permitted appellate
counsel to withdraw upon filing a conclusory letter stating
that the appeal had “no merit” and permitted the appellate
court to affirm the conviction upon reaching the same conclu-
sion following a review of the record. We went on to set

*Briefs of amici curiae urging reversal were filed for the State of Ari-
zona et al. by Janet Napolitano, Attorney General of Arizona, Colleen L.
French, Assistant Attorney General, and Paul J. McMurde; and by the
Attorneys General for their respective States as follows: Bill Pryor of
Alabama, M. Jane Brady of Delaware, Thurbert E. Baker of Georgia, Mike
Moore of Mississippi, Frankie Sue Del Papa of Nevada, D. Michael Fisher
of Pennsylvania, Paul G. Summers of Tennessee, Ken Salazar of Colorado,
Robert A. Butterworth of Florida, Richard P. Ieyoub of Louisiana, Don
Stenberg of Nebraska, Patricia A. Madrid of New Mexico, Charles M.
Condon of South Carolina, and Mark L. Earley of Virginia, for the Cali-
fornia Academy of Appellate Lawyers by Robert S. Gerstein, Jay-Allen
Eisen, Michael M. Berger, Peter W. Davis, Rex S. Heinke, Wendy C.
Lascher, Gerald Z. Marer, and Jonathan B. Steiner; and for the Criminal
Justice Legal Foundation by Kent S. Scheidegger and Charles L. Hobson.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers by Leon Friedman; and for
Jesus Garcia Delgado by Michael B. Dashjian.

Gregory R. Smith filed a brief for retired Justice Armand Arabian et al.
as amici curiae.
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forth an acceptable procedure. California has since adopted
a new procedure, which departs in some respects from the
one that we delineated in Anders. The question is whether
that departure is fatal. We hold that it is not. The proce-
dure we sketched in Anders is a prophylactic one; the States
are free to adopt different procedures, so long as those proce-
dures adequately safeguard a defendant’s right to appellate
counsel.
I

A

Under California’s new procedure, established in People v.
Wende, 25 Cal. 3d 436, 441-442, 600 P. 2d 1071, 1074-1075
(1979), and followed in numerous cases since then, see, e. g.,
People v. Rowland, 75 Cal. App. 4th 61, 63, 88 Cal. Rptr. 2d
900, 901 (1999), counsel, upon concluding that an appeal
would be frivolous, files a brief with the appellate court that
summarizes the procedural and factual history of the case,
with citations of the record. He also attests that he has re-
viewed the record, explained his evaluation of the case to his
client, provided the client with a copy of the brief, and in-
formed the client of his right to file a pro se supplemental
brief. He further requests that the court independently ex-
amine the record for arguable issues. Unlike under the An-
ders procedure, counsel following Wende neither explicitly
states that his review has led him to conclude that an appeal
would be frivolous (although that is considered implicit, see
Wende, 25 Cal. 3d, at 441-442, 600 P. 2d, at 1075) nor requests
leave to withdraw. Instead, he is silent on the merits of the
case and expresses his availability to brief any issues on
which the court might desire briefing. See generally id., at
438, 441-442, 600 P. 2d, at 1072, 1074-1075.

The appellate court, upon receiving a “Wende brief,” must
“conduct a review of the entire record,” regardless of
whether the defendant has filed a pro se brief. Id., at 441-
442, 600 P. 2d, at 1074-1075. The California Supreme Court
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in Wende required such a thorough review notwithstanding
a dissenting Justice’s argument that it was unnecessary and
exceeded the review that a court performs under Anders.
See 25 Cal. 3d, at 444-445, 600 P. 2d, at 1077 (Clark, J., con-
curring in judgment and dissenting in part); see also id., at
444, 600 P. 2d, at 1076 (“The precise holding in Anders was
that a ‘no merit’ letter . . . ‘was not enough.” . . . Just what
is ‘enough’ is not clear, but the majority of the court in that
case did not require an appellate court to function as co-
counsel”). If the appellate court, after its review of the rec-
ord pursuant to Wende, also finds the appeal to be frivolous,
it may affirm. See id., at 443, 600 P. 2d, at 1076 (majority
opinion). If, however, it finds an arguable (i. e., nonfrivo-
lous) issue, it orders briefing on that issue. Id., at 442, n. 3,
600 P. 2d, at 1075, n. 3.1
B

In 1990, a California state-court jury convicted respondent
Lee Robbins of second-degree murder (for fatally shooting
his former roommate) and of grand theft of an automobile
(for stealing a truck that he used to flee the State after com-
mitting the murder). Robbins was sentenced to 17 years to
life. He elected to represent himself at trial, but on appeal

!In addition to this double review and double determination of frivolity,
California affords a third layer of review, through the California Appellate
Projects, described in a recent opinion by the California Court of Appeal
for the First District:

“[The appellate projects] are under contract to the court; their contrac-
tual duties include review of the records to assist court-appointed counsel
in identifying issues to brief. If the court-appointed counsel can find no
meritorious issues to raise and decides to file a Wende brief, an appellate
project staff attorney reviews the record again to determine whether a
Wende brief is appropriate. Thus, by the time the Wende brief is filed in
the Court of Appeal, the record in the case has been reviewed both by the
court-appointed counsel (who is presumably well qualified to handle the
case) and by an experienced attorney on the staff of [the appellate proj-
ect].” People v. Hackett, 36 Cal. App. 4th 1297, 1311, 43 Cal. Rptr. 2d 219,
228 (1995).
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he received appointed counsel. His appointed counsel, con-
cluding that an appeal would be frivolous, filed with the Cali-
fornia Court of Appeal a brief that complied with the Wende
procedure.? Robbins also availed himself of his right under
Wende to file a pro se supplemental brief, filing a brief in
which he contended that there was insufficient evidence to
support his conviction and that the prosecutor violated
Brady v. Maryland, 373 U. S. 83 (1963), by failing to disclose
exculpatory evidence.

The California Court of Appeal, agreeing with counsel’s
assessment of the case, affirmed. The court explained that
it had “examined the entire record” and had, as a result,
concluded both that counsel had fully complied with his re-
sponsibilities under Wende and that “no arguable issues
exist.” App. 39. The court added that the two issues that
Robbins raised in his supplemental brief had no support in
the record. Ibid. The California Supreme Court denied
Robbins’ petition for review.

After exhausting state postconviction remedies, Robbins
filed in the United States District Court for the Central Dis-
trict of California the instant petition for a writ of habeas
corpus pursuant to 28 U. S. C. §2254.2 Robbins renewed his
Brady claim, argued that the state trial court had erred by
not allowing him to withdraw his waiver of his right to trial
counsel, and added nine other claims of trial error. In addi-
tion, and most importantly for present purposes, he claimed
that he had been denied effective assistance of appellate
counsel because his appellate counsel’s Wende brief failed to
comply with Anders v. California, 386 U. S., at 744. Anders

2Before filing his Wende brief, counsel consulted with the California
Appellate Project for the Second District Court of Appeal and received
its permission to file such a brief. App. 43.

3The Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat.
1214, which amended §2254 and related provisions, does not apply to re-
spondent’s habeas petition, since he filed his petition before that Act’s ef-
fective date of April 24, 1996. See Lindh v. Murphy, 521 U. S. 320 (1997).
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set forth a procedure for an appellate counsel to follow in
seeking permission to withdraw from the representation
when he concludes that an appeal would be frivolous; that
procedure includes the requirement that counsel file a brief
“referring to anything in the record that might arguably sup-
port the appeal,” ibid.

The District Court agreed with Robbins’ last claim, con-
cluding that there were at least two issues that, pursuant to
Anders, counsel should have raised in his brief (in a Wende
brief, as noted above, counsel is not required to raise issues):
first, whether the prison law library was adequate for Rob-
bins’ needs in preparing his defense after he elected to dis-
miss his appointed counsel and proceed pro se at trial, and,
second, whether the trial court erred in refusing to allow
him to withdraw his waiver of counsel. The District Court
did not attempt to determine the likelihood that either of
these two issues would have prevailed in an appeal. Rather,
it simply concluded that, in the language of the Anders pro-
cedure, these issues “might arguably” have “support[ed]
the appeal,” App. 51, n. 6 (citing Anders), and thus that Rob-
bins’ appellate counsel, by not including them in his brief,
deviated from the procedure set forth in Anders. The court
concluded that such a deviation amounted to deficient per-
formance by counsel. In addition, rather than requiring
Robbins to show that he suffered prejudice from this defi-
cient performance, the District Court applied a presumption
of prejudice. App.49. Thus, based simply on a finding that
appellate counsel’s brief was inadequate under Anders, the
District Court ordered California to grant respondent a new
appeal within 30 days or else release him from custody.

The United States Court of Appeals for the Ninth Circuit
agreed with the District Court on the Anders issue. In the
Ninth Circuit’s view, Anders, together with Douglas v. Cali-
fornia, 372 U. S. 353 (1963), which held that States must pro-
vide appointed counsel to indigent criminal defendants on
appeal, “set forth the exclusive procedure through which ap-
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pointed counsel’s performance can pass constitutional mus-
ter.” 152 F. 3d 1062, 1066 (1998). Rejecting petitioner’s ar-
gument that counsel’s brief was sufficient because it complied
with Wende, the Ninth Circuit concluded that the brief was
deficient because it did not, as the Anders procedure re-
quires, identify any legal issues that arguably could have
supported the appeal. 152 F. 3d, at 1066-1067.* The court
did not decide whether a counsel’s deviation from Anders,
standing alone, would warrant a new appeal, see 152 F. 3d,
at 1066-1067, but rather concluded that the District Court’s
award of relief was proper because counsel had failed to brief
the two arguable issues that the District Court identified.
The Ninth Circuit remanded, however, for the District Court
to consider respondent’s 11 claims of trial error. Id., at 1069.
The court reasoned that if Robbins prevailed on any of these
claims, it would be unnecessary to order the California Court
of Appeal to grant a new direct appeal. We granted certio-
rari. 526 U. S. 1003 (1999).

II
A

In Anders, we reviewed an earlier California procedure for
handling appeals by convicted indigents. Pursuant to that
procedure, Anders’ appointed appellate counsel had filed a
letter stating that he had concluded that there was “no merit
to the appeal,” 386 U. S., at 739-740. Anders, in response,
sought new counsel; the State Court of Appeal denied the
request, and Anders filed a pro se appellate brief. That
court then issued an opinion that reviewed the four claims in
his pro se brief and affirmed, finding no error (or no prejudi-
cial error). People v. Anders, 167 Cal. App. 2d 65, 333 P. 2d

4In subsequent cases, the Ninth Circuit has reiterated its view that the
Wende procedure is unconstitutional because it differs from the Anders
procedure. See Delgado v. Lewis, 181 F. 3d 1087, 1090, 1093, stay granted
pending disposition of pet. for cert., 527 U. S. 1066 (1999); Davis v. Kramer,
167 F. 3d 494, 496, 497-498 (1999), cert. pending, No. 98-1427.
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854 (1959). Anders thereafter sought a writ of habeas cor-
pus from the State Court of Appeal, which denied relief, ex-
plaining that it had again reviewed the record and had found
the appeal to be “‘without merit.”” Anders, 386 U. S., at
740 (quoting unreported memorandum opinion).

We held that “California’s action does not comport with
fair procedure and lacks that equality that is required by the
Fourteenth Amendment.” Id., at 741. We placed the case
within a line of precedent beginning with Griffin v. Illinois,
351 U. S. 12 (1956), and continuing with Douglas, supra, that
imposed constitutional constraints on States when they
choose to create appellate review.® In finding the California
procedure to have breached these constraints, we compared
it to other procedures we had found invalid and t