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DEATH OF JUSTICE POWELL
SUPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 5, 1998

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

As we open this morning, I want to pay tribute to our
friend and colleague, Lewis F. Powell, a retired Justice of
this Court, who died on August 25, 1998, at his home in Rich-
mond, Virginia.

Lewis Powell took the Oath of Office on January 7, 1972,
becoming the 99th Justice to serve on this Court. He re-
tired on June 26, 1987. Following his retirement, he sat on
the Court of Appeals for the Fourth Circuit, and taught at
both Washington and Lee and the University of Virginia.

Justice Powell was born on September 19, 1907, in Suffolk,
Virginia. He graduated first in his class at Washington and
Lee College in 1929, then completed his law degree in two
years and went on to receive his LL.M. from Harvard Law
School in 1932. In that year, he began practicing law in his
native city of Richmond. In 1941, at the time of the Japa-
nese attack on Pearl Harbor, he was 34 years old. Though
his age and family responsibilities would have excluded him
from the draft, he volunteered and was commissioned a First
Lieutenant in the Air Force, rising in rank to Colonel, and
winning the Legion of Merit and Bronze Star medals. He
served overseas with distinction as an Intelligence Officer
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VI DEATH OF JUSTICE POWELL

in the Air Force for four years during World War II and
its aftermath.

After serving the country during the war, he returned
to Richmond and the law firm of Hunton and Williams.
Throughout his career in Virginia, he gave generously of his
time and energy to the Richmond community and to the
Commonwealth. He served as the President of the Virginia
State Board of Education as well as Chairman of the Rich-
mond Public School Board. He was elected to serve as the
President of the American Bar Association and was ap-
pointed by President Johnson as a member of the National
Commission on Law Enforcement and Administration of
Justice.

At the age of 64, already occupying a secure place among
the legal leaders of the United States, his country called
again and he accepted an appointment to this Court as his
patriotic duty. We who served with him during his fifteen
years on this Court cherished his intellect, gentlemanly
charm, and consummate judicial temperament. We continue
to miss him. At an appropriate time in the spring, the tradi-
tional memorial observance of the Court and the Bar of the
Court will be held in this Courtroom.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1998

UNITED STATES ». LOUISIANA ET AL.
(TEXAS BOUNDARY CASE)

ON JOINT MOTION FOR ENTRY OF SUPPLEMENTAL DECREE

No. 9, Orig. Decided May 31, 1960, December 4, 1967, and March 3,
1969—F'inal Decree Entered December 12, 1960—Supplemental Decree
Entered May 5, 1969—Supplemental Decree Entered October 13, 1998

Supplemental decree entered.

Opinions reported: 363 U. S. 1, 389 U. S. 155, and 394 U. S. 1; final decree
reported: 364 U. S. 502; supplemental decree reported: 394 U. S. 836.

The joint motion for entry of a supplemental decree
is granted.
SUPPLEMENTAL DECREE

On December 12, 1960, this Court entered a final decree
addressing the entitlement of the United States and the
States of Alabama, Florida, Louisiana, Mississippi, and Texas
to lands, minerals, and other natural resources underlying
the Gulf of Mexico. United States v. Louisiana, 364 U. S.
502. On May 5, 1969, this Court entered a supplemental de-
cree describing the 1845 coastline of the State of Texas and
the offshore boundary between the United States and Texas.
United States v. Louisiana, 394 U. S. 836. For the purpose

of identifying with greater particularity the boundary line
1
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between the submerged lands of Texas and those of the
United States, it is ordered, adjudged, and decreed as
follows:

1. As against the United States, with the exceptions pro-
vided by §5 of the Submerged Lands Act, 67 Stat. 32, 43
U. S. C. §1313, the State of Texas is entitled to all lands, min-
erals, and other natural resources underlying the Gulf of
Mexico, bounded on the south by the international boundary
with the Republic of Mexico and on the east by the boundary
between the States of Texas and Louisiana and an extension
thereof, that lie landward of the line described in paragraph
3 below.

2. As against the State of Texas, the United States is enti-
tled to all lands, minerals, and other natural resources under-
lying the Gulf of Mexico, bounded on the south by the inter-
national boundary with the Republic of Mexico and on the
east by the boundary between the States of Texas and Loui-
siana and an extension thereof, that lie seaward of the line
described in paragraph 3 below.

3. The federal-state boundary line, referred to in para-
graphs 1 and 2 above, is located as follows:

NAD 27
Texas South Zone (feet)

Type Code x—coordinate y-coordinate
BEGINNING AT 2499640.190 113383.050
BY STRAIGHT LINE TO 2499530.550 116379.990
BY ARC CENTERED AT 2444923.280 113478.030
TO 2499085.770 121013.970
BY STRAIGHT LINE TO 2498580.340 124646.260
BY ARC CENTERED AT 2444417.930 117110.640
TO 2498520.860 125062.040
BY ARC CENTERED AT 2447716.990 104830.000
TO 2498147.430 125977.510
BY STRAIGHT LINE TO 2498068.220 126760.310
BY ARC CENTERED AT 2443661.000 121256.010
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2497382.910
2497076.470
2497119.050
2497240.260
2442693.000
2496941.950
2496722.950
2442474.000
2496369.790
2495552.790
2441657.000
2495160.620
2494874.980
2494746.000
2494468.310
2443246.710
2492810.740
2492774.800
2439086.150
2492588.170
2492205.260
2437625.640
2491921.560
2491552.740
2437256.820
2491382.170
2491322.660
2491250.280
2436679.820
2491038.940
2490687.070
2436327.950
2490568.140

131473.560
135705.480
137947.290
139652.480
143530.000
150421.250
152145.250
145254.000
154510.440
159267.440
150011.000
161315.920
162667.810
163636.000
165973.870
146822.120
169927.290
170112.970
159722.250
171034.890
174407.590
171015.450
177526.340
180602.020
174091.130
181893.990
182306.820
183423.780
179887.780
185848.050
189057.190
183096.920
190056.800
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2489781.810
2489408.130
2435025.270
2488891.700
2488385.320
2488095.190
2487772.010
2433575.160
2487561.760
2487232.820
2432844.590
2487027.760
2486636.220
2432453.050
2486214.950
2485938.220
2485815.850
2431640.280
2484763.880
24847753.860
2430915.120
24847707.670
2484141.990
2430349.440
2483210.720
2483055.890
2429390.990
2482686.770
2482267.080
2481855.260
24282771.470
2481793.420
2481027.530

196184.910
199725.490
193985.870
203411.710
206305.540
207985.200
210387.930
203098.250
211809.440
213848.020
208159.240
215549.950
218420.430
211029.720
221034.530
222521.570
223411.880
215965.660
228939.650
228995.960
219413.240
229251.920
232344.750
222506.070
236510.600
237300.960
226788.270
239035.640
240861.990
242883.000
231964.400
243182.190
246836.380
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2427505.580
2480357.520
2480292.310
2426833.570
24779639.120
24778059.020
24777392.310
2423903.880
24776815.070
24774580.490
24773051.430
24772865.110
2419762.850
24772134.540
24771635.750
2471536.110
2418158.400
2470645.240
2469160.610
2415708.630
2468375.640
2467281.750
2467063.940
2414094.150
2466681.490
2464286.370
2411699.030
2463285.380
2461034.980
2408712.780
2460234.640
2459053.490
2407531.630

235618.590
249658.190
249903.680
238388.260
252601.340
258471.870
261606.470
250229.900
264044.520
272603.140
2778464.090
279221.610
266160.680
281897.390
283557.370
284004.850
272119.650
287467.950
292544.980
280998.210
295716.380
299630.710
300479.790
286891.590
301891.910
310288.600
295288.280
313434.620
320839.800
304939.300
323267.860
326588.090
308259.530
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2458585.720
2406144.130
2458085.170
2405329.070
2456893.510
2456601.800
2402327.560
2456491.030
2450926.200
2398901.000
2450600.010
2402327.560
2448841.400
2397154.960
2448402.460
2448203.960
2395853.580
2447351.610
2445237.930
2444812.700
2392505.710
2444593.900
2443105.010
2391016.820
2442033.710
2389552.290
2441418.680
2441344.850
2388019.490
2439779.110
2439562.270
2386571.100
2438943.520

3277853.430
312351.150
329455.830
315060.150
333268.570
334094.660
3277405.250
334939.170
352123.960
3352777.000
353099.830
3277405.250
356161.200
338301.920
357384.260
358041.630
342234.170
360629.590
366546.830
367941.320
351990.870
368641.950
373299.520
356648.440
376339.020
360972.090
378301.810
378626.700
366508.780
384154.840
385005.700
371501.090
387235.390
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2437602.910
2385230.490
2437284.850
2436975.360
2436280.090
2435935.420
2383055.220
2435869.020
23824774.620
2434395.970
2433650.070
2433087.580
2380239.370
2432993.510
2432437.610
2432335.870
2379404.950
2432157.640
2378627.400
2431651.370
2431453.470
2431013.370
2377641.480
2430848.050
2430456.820
2377250.250
2430081.080
2429782.280
2376492.690
2429618.410
2429425.410
2376299.690
2429115.820

391697.680
375963.380
392719.940
393681.380
396142.280
397450.420
383517.610
397700.130
385889.990
403054.240
405310.550
407425.790
393372.130
407774.870
409811.000
410202.980
396464.120
410872.290
399693.960
413069.200
413853.740
415825.730
403914.410
416543.720
418191.950
405562.640
419681.490
420799.550
408525.150
421490.340
422281.170
409315.980
423489.710
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NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2428995.000
2428815.500
2375532.880
2428479.360
2428280.980
2374619.700
2427686.310
24277221.210
2373585.020
2426956.130
2426718.550
2372937.210
2426443.020
2372724.710
2425824.030
2425299.740
2371166.980
24247769.480
2424185.850
2424127.670
2369919.910
2423862.830
2369485.630
2423405.660
24225717.640
2368657.610
2422499.930
2422242.120
2367908.210
2422182.660
2367641.220
2422138.650
2422077.650

423939.930
424717.220
412412.700
426091.600
427102.420
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429776.450
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421458.800
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434664.430
424764.650
436059.350
425822.890
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441472.100
433720.610
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447874.140
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449643.980
443850.710
452964.920
457863.520
448749.310
458312.070
460576.560
454390.750
461078.510
457119.550
461644.150
462326.940



Cite as: 525 U. S. 1 (1998)

Supplemental Decree

Type Code

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO
TO
TO
TO
TO
TO
TO

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2367641.220
2421804.280
2421763.410
2367204.320
2421206.650
2421192.970
2421148.590
2366608.740
2421002.790
2420625.570
2420474.600
2420464.560
2365803.390
2420421.760
2420325.690
2420303.780
2365634.650
2420301.800
2419964.790
2419807.600
2419815.100
2365134.050
2419817.350
2419592.920
2419588.860
2419586.170
2419523.860
2419529.920
2419441.950
2419749.610
2419872.320
2419879.340
2419941.610

457119.550
464656.200
464949.880
461242.220
469855.550
469999.840
470607.900
466627.610
472260.180
475903.050
477959.400
478299.760
476688.020
479385.270
480908.060
481206.590
479892.280
481286.650
486628.350
488421.100
489050.630
489702.030
489279.390
493821.700
494734.230
494766.260
497706.230
501346.460
506501.720
514044.990
516348.740
516771.410
518160.240
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Supplemental Decree

Type Code

BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2365564.350
2420046.380
2420164.830
2365603.000
2420189.460
2365564.350
2420249.280
2420314.570
2366101.610
2420323.670
2420366.920
2421336.030
2366824.000
2421428.630
2421449.160
2421590.660
2367705.000
2421629.070
2367242.130
2421712.320
2421873.460
2367747.500
2422133.700
2422164.040
2368264.240
2422202.260
2422522.100
24227758.260
2368264.240
2422789.160
2422844.930
2368898.240
2422912.170

523952.890
519246.550
521008.880
524676.000
521395.780
523952.890
523965.170
524835.970
532005.080
524905.110
526247.710
538405.930
542751.000
539788.670
540167.060
540985.590
550301.000
541210.570
546911.620
542070.190
543188.510
550987.350
545279.250
545456.340
554689.590
545682.270
548828.020
550124.120
554689.590
550509.280
550845.260
559800.470
551260.190



Cite as: 525 U. S. 1 (1998)

Supplemental Decree

Type Code

BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO

AT

TO
TO
TO
AT

TO
AT

TO
TO
AT
AT

TO
AT

TO
AT

TO
AT

TO
AT

AT

TO
AT

11

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2369352.490
2423047.950
2423261.620
2423600.420
2424692.350
2370786.300
2424763.300
2424936.150
2371804.880
2425189.960
2425603.330
2425719.410
2371804.880
2425970.990
2372891.700
2426476.550
2426'759.750
2373636.620
2427001.620
24277068.030
2374312.620
2428075.200
2428113.770
2375731.900
2429540.890
2429922.920
2377084.350
2430569.690
2377692.260
2430741.360
2431599.780
2379375.720
2432118.430

562296.570
551940.930
553048.840
555115.010
560776.670
569973.380
561202.680
562266.460
575209.000
563356.800
565500.130
566062.140
575209.000
567694.050
580848.170
569934.620
571094.040
584069.970
572127.690
572424.430
586822.650
576821.310
577028.640
592731.550
582983.010
584415.650
598505.620
587114.410
601057.820
587782.480
590546.360
606766.390
592321.740
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Type Code

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY ARC CENTERED AT
TO

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2432320.820
2379578.110
2432613.420
2380766.020
2433949.830
2434474.510
2382307.710
2434941.410
2435346.570
2384049.050
2436335.810
2436562.320
2385120.810
2436838.740
2437860.380
2440773.250
2443621.860
2446144.590
2449255.470
2451943.700
2403216.710
2453839.050
2454354.520
2404751.450
2455233.950
2456428.610
2457409.770
2457492.800
2457880.700
2409930.560
2459681.540
2410622.500
2460486.730

593060.740
607505.390
594175.070
611561.520
598836.580
600505.210
616908.460
602071.520
603508.820
622456.270
606439.530
607178.960
625731.940
607964.060
611265.290
619882.130
627687.240
633614.600
641224.720
647349.180
672170.980
651487.170
652748.750
675769.980
654747.150
657615.910
659715.620
659881.530
660588.980
686880.150
664180.340
688339.230
665889.290



Cite as: 525 U. S. 1 (1998)
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Type Code

BY STRAIGHT LINE
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED

TO
AT

AT

AT

TO
TO
AT

TO
AT

TO
TO
TO
AT

TO
AT

TO
AT

TO
TO
AT
AT

TO
AT

13

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2461860.990
2411996.760
2462119.470
2412857.140
2463355.690
2414870.770
2466048.730
2466166.030
2467162.470
2417426.790
2467494.230
2469260.580
2419193.140
24770435.270
24771688.830
2471885.230
247712205.200
2423200.660
2472310.610
247713617.860
2426284.340
2415216.930
247715401.770
2431965.410
2477193.450
24777226.150
2482144.440
2432146.070
2483702.310
2439420.060
2488071.690
2488180.360
2441291.670

668941.700
691391.640
669524.870
693266.490
672282.250
697573.640
678305.590
678617.150
680797.150
703530.470
681537.440
685558.560
707551.590
688454.830
691818.490
692323.690
692969.770
717239.030
693183.800
695852.620
723238.370
698824.380
699194.860
732417.200
701678.530
701747.670
710612.870
732762.470
714530.740
746616.940
721647.760
721859.490
750000.080
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Type Code

TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2489005.570
2489076.160
2443300.190
2491593.620
2491955.580
2446341.710
2494300.900
2495840.520
2449937.320
2496595.180
2452452.610
2498869.230
2455279.690
2500456.130
2500712.690
2458621.980
2504252.800
2505354.910
2459724.090
2505590.820
2505983.500
2511490.700
2515271.770
2471092.000
2522659.430
2469699.060
2523181.540
2524130.650
2477180.560
2524616.270
2525688.370
2526405.610
2526912.250
2485221.810

723282.570
723408.630
753325.220
727670.080
728217.450
758380.620
732105.970
734483.860
764204.860
735683.190
767961.280
739048.680
772069.780
741255.320
741564.640
776476.150
746338.630
748007.320
778144.840
748367.590
748889.880
757056.430
762239.850
794467.000
776266.950
789891.960
778487.310
780076.610
808114.640
780906.270
7827775.400
783873.390
784575.150
819963.690



Cite as: 525 U. S. 1 (1998)

Supplemental Decree

Type Code

TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

Type Code

BEGINNING AT

BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO

BY STRAIGHT LINE TO
BY ARC CENTERED AT

15

NAD 27
Texas South Zone (feet)

x—coordinate

y—coordinate

2529566.360 787963.660
2530120.660 788731.790
2485776.110  820731.820
2530599.690 789406.300
2532693.510 792048.080
2489837.060  826015.210
2533104.660 792573.390
NAD 27

Texas South Central
Zone (feet)

x—coordinate

y—coordinate

2694807.370
2651368.410
2695028.050
2696328.030
2652668.390
2697132.900
2697605.010
2698950.860
2699068.710
2655692.950
2699266.660
2700474.150
2701138.660
2658914.680
27703459.340
2704242.140
2706136.980
2664439.240
2707160.620
2707981.110
2668397.030

7920.000
41138.940

8210.570

9934.210
42862.580
11029.450
11688.900
13543.300
13696.800
46998.220
13956.230
15548.600
16356.020
51106.230
19385.340
20343.120
22576.320
57956.260
23819.400
24846.220
62576.080
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Type Code
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

27711386.470
2672807.810
2712913.170
27714851.590
2720375.410
27724706.490
2727377.400
2691713.000
2728696.140
2729240.290
2690262.500
2731180.770
2732208.340
2691713.000
2733517.040
2745286.590
2759114.410
2760917.070
27752178.440
2780827.390
2746685.000
2782550.130
2783851.500
27791481.830
2800074.060
2807481.710
2814202.430
2785963.000
2815384.430
2824561.520
2831319.290
2836670.030
2839196.630

287177.420
67534.720
30359.440
32807.340
38908.640
43579.770
46418.300
87873.000
47590.380
48143.360
86499.240
50220.650
51122.910
87873.000
52618.730
64044.590
76841.960
78431.750
90137.930
94573.040
137290.000
96008.850
97139.490
102793.450
109136.540
114229.980
118282.770
165112.000
119016.220
124873.660
128676.100
131276.120
132253.910



Cite as: 525 U. S. 1 (1998)

Supplemental Decree

Type Code

BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY ARC CENTERED AT
TO
BY STRAIGHT LINE TO

17

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

2819460.000
2840052.770
2843903.410
2844183.740
2844955.770
2845872.960
2825497.270
2849289.540
2851199.390
2827407.120
2856405.590
2858663.940
2829665.470
2863238.310
2864474.860
2830902.020
2869325.100
2871170.070
2832746.990
2873748.790
2874832.670
2833830.870
2876665.940
2835315.130
2884219.480
2885787.250
2836882.900
2887801.040
2861037.520
2892534.140
2843740.000
2893217.860
2899305.200

183253.000
132593.560
134158.820
134312.590
134703.330
135155.240
185902.390
136664.510
137587.370
186825.250
140462.220
141874.740
188237.770
145071.740
146033.480
189199.5610
150287.970
152109.780
191021.320
154837.150
156065.340
192249.510
158255.420
194040.220
169569.700
172702.890
197173.410
177228.870
224916.980
180213.460
204903.000
181613.880
186971.240



18 UNITED STATES v. LOUISIANA
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Type Code

BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

2899402.030
2902597.410
2861037.520
2903033.110
2904106.160
2873520.570
2905080.870
2906715.280
2907638.010
2908291.270
2909528.920
2913234.320
2882266.880
2913575.440
2916494.860
2885186.300
2917722.370
2921608.890
2889072.820
2922355.840
2924874.060
2925427.680
2898967.370
2926410.500
2929730.690
2902287.560
2929788.430
2933284.200
2935512.090
2938136.100
2912224.160
2940025.910
2941803.060

187052.190
189375.210
224916.980
189891.110
190615.100
235946.800
191288.220
192443.260
193039.690
193514.600
194309.070
196854.940
241926.650
197091.220
199129.850
243965.280
200012.520
202889.520
246842.280
203452.390
204954.900
205261.000
253118.010
205817.730
207744.070
255044.350
207777.620
209811.540
211057.520
212469.450
260625.580
213535.190
214584.410



Cite as: 525 U. S. 1 (1998)

Supplemental Decree

Type Code

BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
BY ARC CENTERED
TO

TO
AT

TO
AT

TO
AT

TO
AT

TO
AT

TO
TO
AT

AT

TO
TO
TO
TO
AT

TO
AT

TO
AT

19

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

2945705.860
2919567.150
2945971.370
2950356.990
2923952.770
2952750.810
2952941.730
2928628.000
2954636.540
2955570.580
2929562.040
2956349.210
2958574.420
2934873.920
2960692.460
2963431.970
2965204.970
2941245.650
2967432.070
2945032.090
2971422.390
2972631.480
2973791.840
2974855.500
2975886.050
2954522.400
2979713.960
2981251.110
2962694.900
2983148.800
2985123.210
2964669.310
2987350.630

216708.220
264741.640
216853.660
219271.780
267159.760
220671.970
2201766.740
269749.230
221645.200
222150.210
270254.240
222579.420
223829.710
273111.830
224905.560
226372.800
2277236.970
276393.790
228386.360
278273.060
230377.410
231043.620
231637.530
232126.290
232563.650
282902.860
234366.000
235163.810
286604.150
235888.480
236684.770
287400.440
237641.030
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Type Code

BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO

BY ARC CENTERED
TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY ARC CENTERED
TO

BY STRAIGHT LINE
BY ARC CENTERED
TO

TO
AT

TO
TO
AT

AT

TO
TO
TO
AT

TO
TO
TO
AT

TO
TO
AT

TO
AT

TO
TO
AT

TO
AT

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

2989974.540
2967293.220
2991504.860
2992692.050
2994157.460
2970708.630
2996836.490
2975121.040
2998927.060
3001943.270
3005992.320
3006383.000
2984845.740
3010364.330
3012157.230
3012669.720
3015766.180
2993445.230
3018223.300
3020665.560
3023218.950
3000130.070
3025066.900
3027348.820
3002411.990
3028551.970
3032126.990
3034886.150
3011486.350
3036787.320
3040213.090
3014912.120
3042854.470

238837.060
288596.470
239563.440
240149.650
240845.210
290247.580
242208.260
292396.710
243165.470
244623.970
246501.780
246669.180
296934.360
248568.640
249514.600
249751.240
251135.710
301057.820
252308.580
253549.920
254739.210
304310.830
255642.610
256811.830
305480.050
257447.320
259392.890
260872.740
310298.350
261818.430
263606.290
312086.210
265079.120
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Type Code

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO
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21

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3043391.400
3044340.600
3045260.030
3019913.320
3050465.910
3050938.340
3023330.840
3052959.320
3053570.440
3054073.930
3028133.560
3055171.330
3056933.050
3029895.280
3057177.250
3059433.260
3032151.290
3062556.130
3062977.270
3036185.280
3064898.830
3067021.350
3038307.800
3069004.830
3069637.340
3043468.560
3073035.950
3074010.760
3075822.560
3047290.570
3078656.890
3079619.950
3049567.270

265398.290
265915.800
266396.740
314852.760
269498.810
269775.110
316979.640
271016.670
271410.610
271681.910
319822.730
272289.580
273291.680
320824.830
273431.420
274730.090
322123.500
276670.370
276952.080
324624.200
278084.180
279393.700
325933.720
280677.400
281067.730
329084.770
283082.470
283709.020
284817.110
331468.660
286673.620
287347.970
333034.710
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BY ARC CENTERED
TO
BY STRAIGHT LINE
BY STRAIGHT LINE
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TO
BY STRAIGHT LINE
BY ARC CENTERED
TO
BY STRAIGHT LINE
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TO
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AT

TO
AT

TO
TO
AT

TO
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AT

TO
AT

TO
TO
AT

TO
AT

TO
TO
AT

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3079702.580
3082003.660
3054525.300
3085421.450
3088773.840
3090741.410
3061692.160
3092340.220
3094116.700
3063468.640
3095040.470
3095430.140
3096912.310
3070534.190
3098138.840
3100464.140
3072859.490
3101787.990
3076027.690
3104438.060
3106979.340
3078568.970
3108249.870
3109812.630
3110194.100
3085475.680
3112099.850
3113786.380
3087162.210
3116712.170
3117589.020
3118082.780
3090340.260

287402.430
288922.050
336201.870
291081.260
293376.800
294610.440
340941.670
295652.180
296854.350
342143.840
297493.410
297768.940
298585.120
346487.480
299281.290
300641.050
347847.240
301440.520
349677.940
302952.230
304497.390
351223.100
305293.960
306303.870
306530.950
355310.470
307544.430
308484.480
356250.520
310237.030
310800.150
311090.820
358216.120
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3118621.310
3121372.570
3093091.520
3123784.330
3125238.200
3096351.420
3127470.950
3098829.320
3128388.830
3130157.030
3100597.520
3133615.320
3134125.290
3134198.270
3135152.370
3106134.000
3136413.270
3112530.430
3143150.490
3147344.680
3151130.960
3120469.880
3151869.500
3154262.980
3154408.100
3125499.620
3156953.120
3157670.040
3159482.250
3149782.580
3160057.260
3168664.390
3138717.000

311412.020
313074.450
359878.550
314619.370
315605.320
362038.020
317071.180
363655.500
317648.140
318784.200
364791.560
321199.510
321585.770
321637.080
322234.400
368584.970
323048.090
372242.110
326933.680
329768.170
332331.990
377612.660
332840.960
334519.580
334609.950
381029.140
336295.270
336799.350
337125.970
390943.790
337232.780
342866.180
388622.000
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TO
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BY ARC CENTERED AT

TO

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3172530.430
3177771.360
3147981.000
3178426.110
3184351.110
3153906.000
3185298.270
3196291.270
3164899.000
3197099.170
3203248.120
3203445.000
3205263.990
3182950.000
3213258.850
3214102.850
3183794.000
3230735.560
3234005.440
3191421.540
3235623.940
3235703.680
3236968.730
3237336.470
3237447.590
3203126.420
3239992.950
3243250.850
3206384.320
3243687.070
3244158.230
3209175.210
3244505.920

345644.170
349048.780
394907.000
349480.830
353451.830
398878.000
354101.140
361808.140
406585.000
362385.560
366865.190
366995.000
368189.780
418115.000
372597.800
373159.800
418677.000
390624.700
393622.130
427930.340
395734.230
395823.380
397155.570
397529.310
397632.950
440206.400
399817.040
402790.780
443180.140
403193.310
403632.840
445664.140
403924.680
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TO
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3247383.500
3248550.260
3250566.680
3215528.190
3251544.470
3252539.180
3253180.840
3219804.150
3256039.510
3256601.470
32587179.810
3224973.600
3260398.810
3261666.450
3263134.150
3228352.030
3265357.350
3265683.050
3267865.630
3238918.550
3284820.550
3285244.500
3239342.500
3288053.370
3288295.590
3290052.170

3293012.610

3258390.270
3293509.770
3295639.350
3299972.020
3267019.120
3300771.900

406360.430
407332.580
409015.370
451000.440
409851.090
410721.710
411216.120
454534.000
413577.440
414074.630
415787.870
458771.370
417112.080
418190.020
419399.800
461597.500
421335.260
421566.250
422928.010
469323.140
439600.280
440255.000
469977.860
445124.430
445337.940
446826.760
449248.210
491577.100
449659.770
451443.990
454715.540
498356.660
455331.180
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BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
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TO
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TO
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TO
AT

TO
AT

TO
TO
TO
TO
AT

TO
TO

NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3304170.660
3306387.000
3315159.420
3320930.060
3328194.780
3332182.650
3300182.310
3337137.810
3304106.530
3338662.180
3306777.090
3339969.760
3341183.900
3342310.160
3311945.740
3344961.070
3345445.170
3315104.830
3346381.780
3348601.610
3317324.660
3348789.000
3352514.640
3321050.300
3353540.970
3356490.310
3358425.620
3358658.460
3359006.390
3331276.600
3363039.620
3364052.810
3365123.820

457997.450
459641.100
466351.910
470563.630
475602.400
478117.310
522461.640
482153.660
525735.500
483352.150
527779.420
484320.380
485247.700
485999.640
531479.790
487885.870
488252.500
533748.710
488891.230
490439.010
535296.490
490570.250
493191.190
537917.430
493931.100
496109.640
497510.560
497656.240
497860.940
544993.740
500479.110
501202.060
501931.140
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3334351.130
3367637.520
3337714.340
3368482.930
3369268.290
3338499.700
3369800.950
3372559.410
3338499.700
3373614.500
3376365.190
3341250.390
3377774.640
3380903.730
3344379.480
3384860.870
3385537.490
3386633.810
3388591.970
3347926.000
3393315.840
3394122.840
3348733.000
3399047.490
3399847.490
3349533.000
3401544.000
3402301.000
3350290.000
3404498.140
3404679.220
3405302.700
3407136.430

547136.040
503748.740
549520.400
504312.710
504847.230
550054.920
505214.390
507272.000
550054.920
508133.660
510437.740
552359.000
511659.850
514467.960
555167.110
518401.660
519146.670
520042.560
521628.810
558190.000
527690.750
528891.750
559391.000
537969.190
539848.190
561270.000
544379.250
546710.250
563601.000
556395.490
557757.790
5568362.900
559951.320
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BY STRAIGHT LINE

TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO

BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO
TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
BY STRAIGHT LINE

TO
TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE

TO

BY ARC CENTERED AT

TO
BY STRAIGHT LINE
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3409313.420
3413751.663
3416817.303
3362234.900
3416828.504
3418699.836
3421382.821
3395283.920
3423152.926
3425613.944
3428804.780
3432075.460
3437335.520
3412435.990
3437610.350
3439337.100
3414162.740
3440728.600
3443235.460
3445418.780
3447864.630
3450072.100
3427711.710
3453214.910
3454433.220
3455501.290
3431070.770
3458042.990
3458389.230
3435900.240
3461841.100
3462462.880
3438628.430

561569.860
564517.350
566362.990
569710.060
566550.958
567713.079
569170.219
617225.280
570174.668
571632.378
573341.880
575071.310
577761.390
626448.710
577902.930
578798.370
627344.150
579545.650
580938.940
582040.680
583212.770
584201.860
634106.320
585732.480
586374.790
586908.130
635832.470
588262.090
588458.400
638305.040
590164.480
590465.590
639683.070
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3463035.280
3441833.750
3465438.840
3468650.230
3445045.140
3469131.740
34771228.450
3447141.850
3471362.930
3474132.030
3475825.280
3453493.380
3476645.540
3456899.830
3482481.740
3484420.060
3462205.110
3484641.120
3486522.310
3464086.300
3487016.090
3491235.290
3496213.220
3473916.830
3497951.440
3498685.120
3503806.050
3508779.890
3485544.270
3511159.360
3511659.620
3512941.260
3515304.430

590746.920
641154.620
591826.720
593363.480
642691.380
593596.800
594625.480
643720.060
594691.690
596059.680
596817.210
646734.420
597192.330
648187.900
599855.640
600717.360
650686.730
600816.230
601662.550
651533.050
601887.640
603836.370
606059.140
655992.220
606872.170
607231.160
609655.650
611990.260
661493.260
613178.580
613443.800
614091.050
615170.310
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NAD 27
Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3492586.860
3516475.520
3518706.360
3494817.700
3520121.670
3521945.880
3526935.900
3503743.370
3528200.310
3530772.900
3533312.180
3512714.270
3536696.410
3539974.040
3515991.900
3540926.870
3544631.920
3519696.950
3545186.710
35484775.960
3522986.200
3550505.660
3550910.210
3552928.580
3556148.900
3534084.260
3558249.890
3560691.670
3536526.040
3562430.730
3565992.450
3566333.520

664913.190
615722.000
616805.360
665996.550
617518.200
618470.370
620807.280
670330.490
621419.350
622705.720
623738.220
674395.570
625249.880
626849.300
675994.990
627325.810
629224.040
677893.220
629512.300
631245.260
679626.180
632370.270
632605.860
633669.390
635089.470
685125.390
636069.670
637272.530
686328.250
638168.220
640084.020
640255.940
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Texas South Central
Zone (feet)

x—coordinate

y—coordinate

3567170.390
3568719.440
3546716.500
3571167.010
3574070.960
3576192.050
3578268.450
3556398.640
3578815.310
3579057.520
3579114.000
3561590.160
3585716.140
3586220.680
3566620.680
3587589.120
3570958.340
3588990.640
3590333.400
3579572.410
3593415.640
3593591.250
3594647.370
3595223.860
3599949.780
3601283.300
3602145.680
3603850.670
3604799.560
3608144.610
3605182.710
3606653.510

640628.420
641309.230
691372.310
642457.960
643909.540
644899.490
645805.500
695926.880
646047.680
646156.530
646175.640
697976.770
648901.530
649095.240
700146.990
649641.880
701736.590
650110.260
650579.270
704194.960
651291.210
651337.160
651526.190
651628.040
706108.380
651439.710
651460.750
706119.090
651442.390
706024.920
651420.260
651340.480
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Type Code x—coordinate y-coordinate
BY ARC CENTERED AT 3609615410  705945.140
TO 3607866.960  651288.170
BY STRAIGHT LINE TO 3609190.540  651245.830
BY ARC CENTERED AT 3613363.750  705771.290
TO 3611677.920  651112.350
BY ARC CENTERED AT 3623588.450  704484.450
TO 3621803.630  649828.650
BY STRAIGHT LINE TO 3622808.970  649795.820
BY ARC CENTERED AT 3624593.790  704451.620
TO 3622868.200  649793.920
BY STRAIGHT LINE TO 3623427560  649776.260
BY STRAIGHT LINE TO 3628660.560  649850.580
BY ARC CENTERED AT 3627884.000  704530.000
TO 3632507.720  650040.890
BY STRAIGHT LINE TO 3634970.720  650249.890
BY ARC CENTERED AT 3630347.000  704739.000
TO 3651367.500  654255.540
BY STRAIGHT LINE TO 3653430.500  655114.540
BY ARC CENTERED AT 3632410.000  705598.000
TO 36564596.266  655615.891

NAD 27
Texas South Central
Zone (feet)

4. Plane coordinates refer to the Texas Coordinate Sys-
tems, South Zone or South Central Zone, as indicated. All
coordinates are referenced to the North American Datum
of 1927.

5. The Court retains jurisdiction to entertain such further
proceedings, to enter such orders, and to issue such writs as
may from time to time be deemed necessary or advisable to
give proper force and effect to this decree, or to effectuate
the rights of the parties.

[United States-Texas Boundary map follows this page.]
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MARQUEZ ». SCREEN ACTORS GUILD, INC,, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 97-1056. Argued October 5, 1998—Decided November 3, 1998

The collective bargaining agreement between respondent union, the
Screen Actors Guild (SAG), and respondent movie producer, Lakeside
Productions (Lakeside), contained a standard “union security clause”
tracking the language of §8(a)(3) of the National Labor Relations Act
(NLRA), which authorizes “an agreement . . . to require as a condition
of employment membership [in the union] on or after the thirtieth day
following the beginning of . . . such employment.” The union security
clause did not explain that this Court has held that an employee can
satisfy §8(2)(3)’s “membership” condition merely by paying to the union
an amount equal to its initiation fees and dues, NLRB v. General Motors
Corp., 373 U. S. 734, 742-743, and that §8(a)(3) does not permit unions
to exact dues or fees over the objection of nonmembers for activities
that are not germane to collective bargaining, grievance adjustment, or
contract administration, Communications Workers v. Beck, 487 U. S.
735, 745, 762-763. The clause did specify, however, that its 30-day grace
period provision should be interpreted “to mean that [SAG] membership

. cannot be required of any performer until . . . 30 . . . days after
his first employment as a performer in the motion picture industry.”
Petitioner, a part-time actress who had previously worked in the indus-
try for more than 30 days, successfully auditioned for a one-line role in
a television series produced by Lakeside, but was denied the part when
she had not paid SAG’s required fees before beginning work. She filed
suit alleging, among other things, that SAG had breached its duty of
fair representation by negotiating and enforcing a union security clause
with two basic flaws. First, she averred, the clause required union
“membership” and the payment of full fees and dues when those terms
could not be legally enforced under General Motors and Beck. She
argued that the collective bargaining agreement should have contained
language, in addition to the statutory language, informing her of her
rights not to join the union and to pay only for the union’s representa-
tional activities. Second, she asserted, the clause term interpreting the
30-day grace period to begin running with any employment in the indus-
try contravened §8(a)(3), which requires a new grace period with each
“such employment.” The District Court granted summary judgment
to the defendants on all claims. Affirming in pertinent part, the Ninth
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Circuit held that SAG had not breached the duty of fair representation
merely by negotiating a union security clause that tracked the NLRA
language. The Ninth Circuit also held that petitioner’s challenge to the
grace period provision was at base a claim that the clause violated the
NLRA and that this claim fell within the primary jurisdiction of the
National Labor Relations Board (NLRB).

Held:

1. A union does not breach the duty of fair representation merely by
negotiating a union security clause that uses § 8(a)(3)’s language without
explaining, in the agreement, this Court’s interpretation of that lan-
guage in General Motors and Beck. Pp. 42-48.

(@) In resolving this narrow question, the Court is not deciding
whether SAG illegally enforced the union security clause to require peti-
tioner to become a union member or to pay dues for noncollective
bargaining activities. Similarly, the Court is not deciding whether SAG
breached its fair representation duty by failing to adequately notify
petitioner of her Beck and General Motors rights. Pp. 42-44.

(b) SAG did not breach its duty of fair representation by negotiat-
ing a union security clause that tracked the statutory language. A
breach of that duty occurs when a union’s conduct toward a member of
the bargaining unit is arbitrary, discriminatory, or in bad faith. FE.g¢.,
Vaca v. Sipes, 386 U. S. 171, 190. Petitioner does not argue that SAG’s
conduct was discriminatory, and, on this record, SAG’s conduct cannot
be said to have been either arbitrary or in bad faith. The mere negotia-
tion of a contract that uses terms of art cannot be fairly characterized
as so far outside a wide range of reasonableness that it is wholly irratio-
nal or arbitrary. See, e. g., Air Line Pilots v. O’Nezill, 499 U. S. 65, 78.
After this Court in General Motors and Beck stated that the statutory
language incorporates an employee’s rights not to “join” the union (ex-
cept by paying fees and dues) and to pay for only representational activ-
ities, SAG cannot be faulted for using this very language to convey these
very concepts. Moreover, petitioner’s assertion that SAG acted in bad
faith in that it had no reason to use the statutory language except to
mislead employees about their Beck and General Motors rights is unper-
suasive. This argument’s first component—in effect, that even if SAG
always informs workers of their rights and even if it enforces the union
security clause in conformity with federal law, use of the statutory lan-
guage in the agreement is intended to mislead employees—is unconvine-
ing because it is so broad. The second part of petitioner’s bad faith
argument—that there was no other reason for SAG’s choice of the statu-
tory language—fails because a union might choose that language pre-
cisely because it is a shorthand description of workers’ legal rights that
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incorporates all of the refinements associated with it. Petitioner’s ar-
gument that the failure to explain all the intricacies of a term of art in
a contract is bad faith has no logical stopping point; that argument
would require that all the intricacies of every term used in a contract
be spelled out. Pp. 44-48.

2. Because petitioner’s challenge to the union security clause’s grace
period provision was based purely on an alleged inconsistency with the
statute, the District Court lacked jurisdiction over it. A challenge to
an action that is “arguably subject to § 7 or § 8 of the [NLRA]” is within
the NLRB’s primary jurisdiction, San Diego Building Trades Council
v. Garmon, 359 U. 8. 236, 245, but a claim alleging a breach of the duty
of fair representation is cognizable in federal court, e. g., Vaca v. Sipes,
supra, at 177-183. However, the mere incantation of the phrase “duty
of fair representation” is insufficient to invoke the primary jurisdiction
of federal courts. When a plaintiff’s only claim is that the union vio-
lated the NLRA, the plaintiff cannot avoid the NLRB’s jurisdiction by
characterizing this alleged statutory violation as a breach of the duty
of fair representation. See Beck, 487 U. S., at 743. To invoke federal
jurisdiction when the claim is based in part on an NLRA violation, the
plaintiff must adduce facts suggesting that the union’s statutory viola-
tion was arbitrary, discriminatory, or in bad faith. Although federal
courts have power to resolve §7 and §8 issues that arise as collateral
matters in a duty of fair representation suit, ibid., this does not open
the door for federal court first instance resolution of all statutory claims.
Applying these principles in this case, petitioner’s challenge falls
squarely within the NLRB’s primary jurisdiction. Petitioner’s argu-
ment that her challenge is structurally identical to the duty of fair rep-
resentation claim considered in Beck is rejected because the latter claim
was not premised on the mere unlawfulness of the union’s conduct, but
on the fact that such conduct was arbitrary and possibly in bad faith.
Her challenge to the membership and fees requirements discussed above
is similarly distinguishable. Pp. 49-54.

124 F. 3d 1034, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court. KENNEDY,
J., filed a concurring opinion, in which THOMAS, J., joined, post, p. 52.

Raymond J. LaJeunesse, Jr., argued the cause and filed
briefs for petitioner.

Leo Geffner argued the cause for respondents. With him
on the briefs were Ira L. Gottlieb, Jonathan P. Hiatt, James
B. Coppess, and Laurence Gold.
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JUSTICE O’CONNOR delivered the opinion of the Court.

Section 8(a)(3) of the National Labor Relations Act
(NLRA), 49 Stat. 452, as added, 61 Stat. 140, 29 U. S. C.
§158(a)(3), permits unions and employers to negotiate an
agreement that requires union “membership” as a condition
of employment for all employees. We have interpreted a
proviso to this language to mean that the only “membership”
that a union can require is the payment of fees and dues,
NLRB v. General Motors Corp., 373 U.S. 734, 742 (1963),
and we have held that §8(a)(3) allows unions to collect and
expend funds over the objection of nonmembers only to the
extent they are used for collective bargaining, contract ad-
ministration, and grievance adjustment activities, Communi-
cations Workers v. Beck, 487 U. S. 735, 745, 762-763 (1988).
In this case, we must determine whether a union breaches
its duty of fair representation when it negotiates a union
security clause that tracks the language of §8(a)(3) without
explaining, in the agreement, this Court’s interpretation of
that language. We conclude that it does not.

We are also asked to review the Court of Appeals’ decision
that the District Court did not have jurisdiction to decide a
claim that a union breached the duty of fair representation
by negotiating a clause that was inconsistent with the stat-
ute. We conclude that because this challenge to the union
security clause was based purely on an alleged inconsistency
with the statute, the Court of Appeals correctly held that
this claim was within the primary jurisdiction of the Na-
tional Labor Relations Board (NLRB or Board).

I

A

The language of §8(a)(3) is at the heart of this case. In
pertinent part, it provides as follows:

“It shall be an unfair labor practice for an employer—

“(3) by discrimination in regard to hire or tenure of

employment . . . to encourage or discourage membership
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in any labor organization: Provided, That nothing in this
subchapter, or in any other statute of the United States,
shall preclude an employer from making an agreement
with a labor organization . . . to require as a condition of
employment membership therein on or after the thirti-
eth day following the beginning of such employment or
the effective date of such agreement, whichever is the
later . . .. Provided further, That no employer shall
justify any discrimination against an employee for non-
membership in a labor organization . . . if he has reason-
able grounds for believing that membership was denied
or terminated for reasons other than the failure of the
employee to tender the periodic dues and the initiation
fees uniformly required as a condition of acquiring or
retaining membership.” 29 U. S. C. §158(a)(3).

This section is the statutory authorization for “union secu-
rity clauses,” clauses that require employees to become
“member[s]” of a union as a condition of employment. See
Communications Workers v. Beck, supra, at 744-745.

The conclusion that § 8(a)(3) permits union security clauses
is not the end of the story. This Court has had several occa-
sions to interpret §8(a)(3), and two of our conclusions about
the language of that subsection bear directly on this case.
First, in NLRB v. General Motors Corp., supra, at 742-743
(citing Radio Officers v. NLRB, 347 U. S. 17, 41 (1954)), we
held that although §8(a)(3) states that unions may negotiate
a clause requiring “membership” in the union, an employee
can satisfy the membership condition merely by paying to
the union an amount equal to the union’s initiation fees and
dues. See also Pattern Makers v. NLRB, 473 U. S. 95, 106,
n. 16, 108 (1985). In other words, the membership that may
be required “as a condition of employment is whittled down
to its financial core.” NLRB v. General Motors Corp.,
supra, at 742. Second, in Communications Workers v.
Beck, supra, we considered whether the employee’s “finan-
cial core” obligation included a duty to pay for support of
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union activities beyond those activities undertaken by the
union as the exclusive bargaining representative. We held
that the language of §8(a)(3) does not permit unions to exact
dues or fees from employees for activities that are not ger-
mane to collective bargaining, grievance adjustment, or con-
tract administration. Id., at 745, 762-763. As a result of
these two conclusions, § 8(a)(3) permits unions and employers
to require only that employees pay the fees and dues neces-
sary to support the union’s activities as the employees’ exclu-
sive bargaining representative.

B

Respondent Screen Actors Guild (SAG or union) is a labor
organization that represents performers in the entertain-
ment industry. In 1994, respondent Lakeside Productions
(Lakeside) signed a collective bargaining agreement with
SAG, making SAG the exclusive bargaining agent for the
performers that Lakeside hired for its productions. This
agreement contained a standard union security -clause,
providing that any performer who worked under the agree-
ment must be “a member of the Union in good standing.”
App. 28. Tracking the language of §8(a)(3), the clause also
provided:

“The foregoing [section], requiring as a condition of
employment membership in the Union, shall not apply
until on or after the thirtieth day following the begin-
ning of such employment or the effective date of this
Agreement, whichever is the later; the Union and the
Producers interpret this sentence to mean that member-
ship in the Union cannot be required of any performer
by a Producer as a condition of employment until thirty
(30) days after his first employment as a performer in
the motion picture industry . ... The Producer shall
not be held to have violated this paragraph if it employs
a performer who is not a member of the Union in good
standing . . . if the Producer has reasonable grounds for
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believing that membership in the Union was denied to
such performer or such performer’s membership in the
Union was terminated for reasons other than the failure
of the performer to tender the periodic dues and the
initiation fee uniformly required as a condition of acquir-
ing or retaining membership in the Union ....” Id.,
at 28-29.

The present dispute arose when petitioner, a part-time ac-
tress, successfully auditioned for a one-line role in an episode
of the television series, Medicine Ball, which was produced
by Lakeside. Petitioner accepted the part, and pursuant to
the collective bargaining agreement, Lakeside’s casting di-
rector called SAG to verify that petitioner met the require-
ments of the union security clause. Because petitioner had
previously worked in the motion picture industry for more
than 30 days, the union security clause was triggered and
petitioner was required to pay the union fees before she
could begin working for Lakeside. There is some dispute
whether the SAG representative told Lakeside’s casting di-
rector that petitioner had to “join” or had to “pay” the union;
regardless, petitioner understood from the casting director
that she had to pay SAG before she could work for Lakeside.
Petitioner called SAG’s local office and learned that the fees
that she would have to pay to join the union would be
around $500.

Over the next few days, petitioner attempted to negotiate
an agreement with SAG that would allow her to pay the
union fees after she was paid for her work by Lakeside.
When these negotiations failed to produce an acceptable
compromise and petitioner had not paid the required fees by
the day before her part was to be filmed, Lakeside hired a
different actress to fill the part. At some point after Lake-
side hired the new actress, SAG faxed a letter to Lakeside
stating that it had no objection to petitioner working in the
production. The letter was too late for petitioner; filming
proceeded on schedule with the replacement actress.
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Petitioner filed suit against Lakeside and SAG alleging,
among other things, that SAG had breached the duty of fair
representation. According to petitioner, SAG had breached
its duty by negotiating and enforcing a union security clause
with two basic flaws. First, the union security clause re-
quired union “membership” and the payment of full fees and
dues when those terms could not be legally enforced under
General Motors and Beck. Petitioner argued that the col-
lective bargaining agreement should have contained lan-
guage, in addition to the statutory language, informing her
of her right not to join the union and of her right, under
Beck, to pay only for the union’s representational activities.
Second, the union security clause contained a term that in-
terpreted the 30-day grace period provision to begin running
with any employment in the industry. According to peti-
tioner, this interpretation of the grace period provision con-
travened the express language of §8(a)(3), which requires
that employees be given a 30-day grace period from the be-
ginning of “such employment.” She interprets “such em-
ployment” to require a new grace period with each employ-
ment relationship. Finally, in addition to these claims about
the language of the union security clause, petitioner alleged
that SAG had violated the duty of fair representation by fail-
ing to notify her truthfully about her rights under the NLRA
as defined in Beck and General Motors.

The District Court granted summary judgment to the de-
fendants on all claims, ruling first that SAG did not breach
the duty of fair representation by negotiating the union secu-
rity clause. App. to Pet. for Cert. 28a-29a. The court also
determined that no reasonable factfinder could conclude that
SAG had attempted to enforce the union security clause be-
yond the lawful limits. Id., at 30a. Finally, the court ruled
that petitioner’s challenge to the grace period provision was
actually an unfair labor practice claim, and thus it was pre-
empted by the exclusive jurisdiction of the NLRB. Id., at
31a.
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Petitioner appealed, and the Court of Appeals for the
Ninth Circuit affirmed in part and reversed in part. 124
F. 3d 1034 (1997). The Court of Appeals reversed the grant
of summary judgment on petitioner’s claim that SAG’s en-
forcement of the union security clause breached the duty of
fair representation, finding that there were genuine issues of
material fact remaining to be resolved on this issue. For
example, the record contains conflicting evidence on whether
the union told petitioner that she had to “join” the union, or
whether it told her that she had to “pay” the union. Id.,
at 1041. The Court of Appeals also reversed the grant of
summary judgment on petitioner’s claim that the union had
breached the duty of fair representation by failing to notify
her of her right, under Beck, to pay only the lesser “core”
fees associated with the union’s collective bargaining fune-
tions. The District Court had not addressed this claim, so
the Court of Appeals remanded this issue for consideration.
Id., at 1042-1043.

On the two issues before this Court, however, the Court
of Appeals affirmed the judgment of the District Court.
First, the court held that SAG had not breached the duty of
fair representation merely by negotiating a union security
clause that tracked the language of the NLRA. The court
noted that the statutory language had been given a special-
ized meaning, but rejected petitioner’s argument that the
failure to fully explain this meaning in the collective bargain-
ing agreement was an arbitrary or bad faith breach of the
duty of fair representation. The court noted that two other
Courts of Appeals had recently rejected similar claims. Id.,
at 1038-1039 (citing International Union Electronic, Elec-
trical, Salaried, Machine and Furniture Workers v. NLRB,
41 F. 3d 1532 (CADC 1994); Nielsen v. International Assn.
of Machinists & Aerospace Workers, 94 F. 3d 1107 (CA7
1996), cert. denied, 520 U. S. 1165 (1997)). The Ninth Cir-
cuit’s resolution of this issue is in tension with the decisions
of two other Courts of Appeals. See, e.g., Buzenius V.
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NLRB, 124 F. 3d 788 (CA6 1997), cert. pending, No. 97-945;
Bloom v. NLRB, 30 F. 3d 1001 (CA8 1994).

Second, the Court of Appeals affirmed the District Court’s
judgment that it did not have jurisdiction over petitioner’s
challenge to the grace period provision. The court acknowl-
edged that federal courts have jurisdiction over duty of fair
representation claims, but, noting our admonishment in Beck
not to be deceived by a plaintiff’s attempt to disguise an
unfair labor practice claim as a fair representation claim,
Communications Workers v. Beck, 487 U.S., at 743, the
court held that petitioner’s claim was not a fair representa-
tion claim. According to the court, the statutory question
presented by petitioner’s challenge to the grace period provi-
sion was the central issue for resolution, and under these
circumstances, the claim fell within the exclusive jurisdiction
of the NLRB. 124 F. 3d, at 1039-1041.

We granted certiorari to resolve the conflict over the facial
validity of a union security clause that tracks the language of
§8(a)(3), and to clarify the standards for defining the primary
jurisdiction of the NLRB. 523 U. S. 1019 (1998).

II
A

This case presents a narrow question: Does a union breach
its duty of fair representation merely by negotiating a union
security clause that tracks the language of §8(a)(3)? To un-
derstand why this is a narrow question, it is helpful to keep
in mind what issues we are not resolving in this case. First,
we are not deciding whether SAG illegally enforced the
union security clause to require petitioner to become a
member of the union or to require her to pay dues for
noncollective bargaining activities. Petitioner’s complaint
includes a claim that the union breached the duty of fair
representation by enforcing the clause illegally, but that
claim is not before us. The Court of Appeals held that there
were factual disputes that precluded the grant of summary
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judgment on this issue, and so this claim was remanded
to the District Court for further proceedings. 124 F. 3d,
at 1041-1042. Second, we are not deciding whether SAG
breached its duty of fair representation by failing to ade-
quately notify petitioner of her rights under Beck and Gen-
eral Motors. The Board has held (and SAG concedes, see
Brief for Respondent Screen Actors Guild 35-36) that unions
have an obligation to notify employees of their Beck rights.
See United Paperworkers Int’l Union (Weyerhaeuser Paper),
320 N. L. R. B. 349 (1995), rev’d on other grounds sub nom.
Buzenius v. NLRB, supra; California Saw and Knife
Works, 320 N. L. R. B. 224 (1995), enf’d sub nom. Interna-
tional Association of Machinists & Aerospace Workers v.
NLRB, 133 F. 3d 1012 (CAT), cert. denied sub nom. Strang
v. NLRB, post, p. 813. See also Nielsen v. International
Assn. of Machinists & Aerospace Workers, supra, at 1114—
1115 (recognizing such a duty on part of union); Abrams v.
Communications Workers of America, 59 F. 3d 1373, 1378—
1380 (CADC 1995) (same). The Board is currently in the
process of defining the content of the notification right to
give guidance to unions about what they must do to notify
employees about their rights under Beck and General Mo-
tors. California Saw and Knife Works, supra; United
Paperworkers Int’l Union, supra. Petitioner’s suit alleges
that SAG failed to notify her of her Beck and General Motors
rights, but this claim, too, is not before us. The Court of
Appeals remanded this claim to the District Court for recon-
sideration. 124 F. 3d, at 1042-1043.

With this background, the question we are resolving comes
into sharper focus. There is no disagreement about the sub-
stance of the union’s obligations: If a union negotiates a union
security clause, it must notify workers that they may satisfy
the membership requirement by paying fees to support the
union’s representational activities, and it must enforce the
clause in conformity with this notification. The only ques-
tion presented by this case is whether a union breaches the
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duty of fair representation merely by negotiating a union
security clause that uses the statutory language without ex-
pressly explaining, in the agreement, the refinements intro-
duced by our decisions in General Motors and Beck. To re-
phrase the question slightly, petitioner’s claim is that even if
the union has an exemplary notification procedure and even
if the union enforces the union security clause in perfect con-
formity with federal law, the mere negotiation of a union
security clause that tracks the language of the NLRA
breaches the duty of fair representation. We hold that it
does not.
B

When a labor organization has been selected as the exclu-
sive representative of the employees in a bargaining unit, it
has a duty, implied from its status under § 9(a) of the NLRA
as the exclusive representative of the employees in the unit,
to represent all members fairly. See, e. g., Ford Motor Co.
v. Huffman, 345 U. S. 330, 337 (1953); Vaca v. Sipes, 386 U. S.
171, 177 (1967). As we described this duty in Vaca v. Sipes,
the duty of fair representation requires a union “to serve the
interests of all members without hostility or discrimination
toward any, to exercise its discretion with complete good
faith and honesty, and to avoid arbitrary conduct.” Ibid.
In other words, a union breaches the duty of fair representa-
tion when its conduct toward a member of the bargaining
unit is arbitrary, discriminatory, or in bad faith. Id., at 190.
See also Air Line Pilots v. O’Neill, 499 U. S. 65, 67 (1991)
(reaffirming this tripartite standard). In this case, peti-
tioner does not argue that SAG’s negotiation of the union
security clause was discriminatory, so we only consider
whether SAG’s conduct was arbitrary or in bad faith.

Petitioner argues that in Beck, we redefined the standard
for evaluating when a union’s conduct is “arbitrary.” Peti-
tioner reads our decision in Beck to hold that the union’s
conduct was arbitrary merely because its actions violated
the statute. According to petitioner, because we did not
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elaborate on our conclusion that the union’s statutory viola-
tion was a breach of the duty of fair representation, we must
have concluded that it was “arbitrary.” Brief for Petitioner
12. Under this reading, the “arbitrary” prong of the duty
of fair representation standard is equated with “statutory
violation.” This is an inaccurate reading of our decision in
Beck. 1t is true that the focus of our attention in Beck was
whether the union’s conduct was consistent with §8(a)(3) and
that once we found that it was inconsistent with the statute,
we did not tarry to explain how this conduct breached the
duty of fair representation. But we did not hold that the
finding of a mere statutory violation was sufficient to support
a conclusion that the union breached its duty. In Beck, the
union collected fees and dues from bargaining unit employees
under its statutory grant of authority to serve as the exclu-
sive bargaining representative. But then it used that
money for purposes wholly unrelated to the grant of author-
ity that gave it the right to collect that money, and in ways
that were antithetical to the interests of some of the workers
that it was required to serve. 487 U. S., at 743-744. 1t was
this latter aspect of the union’s conduct, and not just the fact
that the conduct violated the statute, that made the union’s
actions a breach of the duty of fair representation.

That our holding in Beck did not alter the standard for
finding conduct “arbitrary” is confirmed by our decision in
Air Line Pilots. In that case, decided three years after
Beck, we specifically considered the appropriate standard for
evaluating conduct under the “arbitrary” prong of the duty
of fair representation. We held that under the “arbitrary”
prong, a union’s actions breach the duty of fair representa-
tion “only if [the union’s conduct] can be fairly characterized
as so far outside a ‘wide range of reasonableness’ that it is
wholly ‘irrational’ or ‘arbitrary.’” 499 U.S., at 78 (quoting
Ford Motor Co. v. Huffman, supra, at 338). This “wide
range of reasonableness” gives the union room to make dis-
cretionary decisions and choices, even if those judgments are
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ultimately wrong. In Air Line Pilots, for example, the
union had negotiated a settlement agreement with the em-
ployer, which in retrospect proved to be a bad deal for the
employees. The fact that the union had not negotiated the
best agreement for its workers, however, was insufficient to
support a holding that the union’s conduct was arbitrary.
499 U. S., at 78-81. A union’s conduct can be classified as
arbitrary only when it is irrational, when it is without a ra-
tional basis or explanation. Ibid.

Under this standard, SAG’s negotiation of a union security
clause with language derived from the NLRA section au-
thorizing such a clause is far from arbitrary. Petitioner ar-
gues that it is irrational to negotiate a clause that cannot
be enforced as written. But this clause can be enforced as
written, because by tracking the statutory language, the
clause incorporates all of the refinements that have become
associated with that language. When we interpreted
§8(a)(3) in General Motors and Beck, we held that the sec-
tion, fairly read, included the rights that we found. To the
extent that these interpretations are not obvious, the rele-
vant provisions of §8(a)(3) have become terms of art; the
words and phrasing of the subsection now encompass the
rights that we announced in General Motors and Beck.
After we stated that the statutory language incorporates an
employee’s right not to “join” the union (except by paying
fees and dues) and an employee’s right to pay for only repre-
sentational activities, we cannot fault SAG for using this
very language to convey these very concepts.

Petitioner also invites us to conclude that the union’s con-
duct in negotiating the union security clause breached the
duty of fair representation because it was done in bad faith.
She argues that the negotiation of this clause was in bad
faith because the union had no reason to use the statutory
language except to mislead employees about their rights
under Beck and General Motors. This argument has two
components: that the union intended to mislead workers, and
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that the union had no other purpose but to mislead. Both
claims are unpersuasive. To understand why her first claim
is unconvineing, it is again helpful to recall the nature of the
claim being asserted here. Petitioner’s argument is not that
SAG chose to use this language in the collective bargaining
agreement after determining that the use of this language
in the contract would deceive a large number of workers.
Her argument is more ambitious. According to petitioner,
even if the union always informs workers of their rights and
even if it enforces the union security clause in conformity
with federal law, it is bad faith for a union to use the statu-
tory language in the collective bargaining agreement be-
cause such use can only mislead employees. Petitioner’s ar-
gument fails because it is so broad. It is difficult to conclude
that a union acts in bad faith by notifying workers of their
rights through more effective means of communication and
by using a term of art to describe those rights in a contract
workers are unlikely to read. Under these circumstances,
there is no intent to mislead, so the first part of petitioner’s
“bad faith” argument fails.

The second part of petitioner’s bad faith argument—that
there was no other reason for the union’s choice of the statu-
tory language—also fails. The statutory language, which
we have said incorporates all of the refinements associated
with the language, is a shorthand description of workers’
legal rights. A union might choose to use this shorthand
precisely because it incorporates all of the refinements.
Petitioner argues that this reason for failing to explain all of
the intricate rights and duties associated with a legal term
of art is bad faith. The logic of petitioner’s argument has
no stopping point; it would require unions (and all other con-
tract drafters) to spell out all the intricacies of every term
used in a contract. Contracts would become massive and
unwieldy treatises, yet there would be no discernible benefit
from the increased mass. Because there is no stopping
point to the logic of petitioner’s argument, we find it unper-
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suasive. Contrary to petitioner’s claim, we conclude that it
may be perfectly reasonable for a union to use terms of art
in a contract.

Petitioner proposed one stopping point at oral argument:
the union security clause. Petitioner suggested that a union
is only required to explain the union security clause in intri-
cate detail because that is the only part of the contract where
the union’s and the workers’ interests diverge. Tr. of Oral
Arg. 16. The union security clause, however, is not the only
part of the contract where the union’s interests diverge from
the interests of the employees. To take a simple example,
the union’s duty of fair representation is implied from its
status as the exclusive bargaining representative of the bar-
gaining unit workers. Under petitioner’s logic, the union
would have to incorporate into the collective bargaining
agreement a section detailing the union’s obligations under
this duty. Presumably, this section would have to include
discussions of judicial and NLRB interpretations of each
prong of the duty of fair representation and how those
prongs limit union conduct toward employees. Moreover,
petitioner’s rights under Beck and General Motors are not
the only limits on a union’s power under a union security
clause. For example, the NLRA provides that workers with
religious objections to supporting unions cannot be forced to
pay any fees to a union, 29 U. S. C. § 169, and it also provides
that the workers cannot be forced to pay fees that are dis-
criminatory or excessive, § 158(b)(5). In other words, peti-
tioner’s proposed stopping point is no stopping point at all.
A union’s decision to avoid this slippery slope is not a fortior:
a decision made in bad faith.

In sum, on this record, the union’s conduct in negotiating
a union security clause that tracked the statutory language
cannot be said to have been either arbitrary or in bad faith.
The Court of Appeals correctly rejected petitioner’s argu-
ment that, by negotiating this clause, the union breached its
duty of fair representation.
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The Court of Appeals also correctly refused to exercise
jurisdiction over petitioner’s challenge to the 30-day grace
period provision of the union security clause. Petitioner ar-
gues that all duty of fair representation claims are cognizable
in federal court, and that because she couched her claim as
a breach of the duty of fair representation, her claim by
definition can be heard in federal court. Brief for Petitioner
24-25. For this proposition, petitioner relies on Breininger
v. Sheet Metal Workers, 493 U.S. 67 (1989). Petitioner’s
starting point correctly describes the law. When a plaintiff
challenges an action that is “arguably subject to §7 or §8 of
the [NLRA],” this challenge is within the primary jurisdic-
tion of the NLRB. San Diego Building Trades Council v.
Garmon, 359 U. S. 236, 245 (1959). These claims are within
the primary jurisdiction of the NLRB in part to promote the
uniform interpretation of the NLRA. Id., at 242-243. But
when a plaintiff alleges a breach of the duty of fair represen-
tation, this claim is cognizable in the first instance in federal
court. Vaca v. Sipes, 386 U.S., at 177-183; Breininger V.
Sheet Metal Workers, supra, at 73-84. In Breininger, we
rejected the invitation to create exceptions to this rule based
on the expertise of the NLRB, the subject matter of the
complaint, or the presence of any other factor. 493 U. S., at
75-T77. Thus, petitioner is on solid ground to argue that if
her challenge to the grace period provision is a duty of fair
representation claim, the lower courts erred in refusing to
exercise jurisdiction over that claim.

The qualification—if her challenge is a duty of fair rep-
resentation claim—is important. The ritualistic incantation
of the phrase “duty of fair representation” is insufficient to
invoke the primary jurisdiction of federal courts. As we
noted in Beck, “[elmployees . . . may not circumvent the pri-
mary jurisdiction of the NLRB simply by casting statutory
claims as violations of the union’s duty of fair representa-
tion.” 487 U.S., at 743. When a plaintiff’s only claim is
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that the union violated the NLRA, the plaintiff cannot avoid
the jurisdiction of the NLRB by characterizing this alleged
statutory violation as a breach of the duty of fair representa-
tion. To invoke federal jurisdiction when the claim is based
in part on a violation of the NLRA, there must be something
more than just a claim that the union violated the statute.
The plaintiff must adduce facts suggesting that the union’s
violation of the statute was arbitrary, discriminatory, or in
bad faith.

This does not mean that federal courts cannot resolve stat-
utory issues under the NLRA in the first instance. Al-
though federal district courts cannot resolve pure statutory
claims under the NLRA, they can resolve statutory issues to
the extent that the resolution of these issues is necessary for
a decision on the plaintiff’s duty of fair representation claim.
Ibid. (quoting Connell Constr. Co. v. Plumbers, 421 U. S. 616,
626 (1975)). Thus in Beck, we resolved the statutory ques-
tion because it was collateral to the duty of fair representa-
tion claim, and that claim was independently within the ju-
risdiction of the federal courts. 487 U.S., at 743-744. The
power of federal courts to resolve statutory issues under the
NLRA when they arise as collateral matters in a duty of fair
representation suit does not open the door for federal court
first instance resolution of all statutory claims. Federal
courts can only resolve §7 and §8 claims that are collateral
to a duty of fair representation claim.

Applying these principles in this case, petitioner’s chal-
lenge to SAG’s grace period provision falls squarely within
the primary jurisdiction of the NLRB. Her claim is that
SAG employed a term in the collective bargaining agreement
that was inconsistent with the NLRA. This allegation, al-
though framed by the recitation that this act breached the
duty of fair representation, is at base a claim that SAG’s
conduct violated §8(a)(3). This claim is not collateral to any
independent basis for federal jurisdiction; there are no facts
alleged suggesting that this violation was arbitrary, discrimi-
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natory, or in bad faith. Petitioner argues that the term is
misleading because it misrepresents the employee’s obliga-
tions as stated in the NLRA, but this transparent attempt
to avoid the jurisdiction of the NLRB is unconvincing. This
term is not misleading; the only question is whether the term
is consistent with federal law. Because petitioner’s only ar-
gument is that the term is inconsistent with §8(a)(3), her
claim falls within the primary jurisdiction of the NLRB.
Petitioner attempts to avoid this conclusion by arguing
that her challenge to the grace period provision is structur-
ally identical to the duty of fair representation claim consid-
ered in Beck and to the duty of fair representation claim
considered in the first part of this opinion. Brief for Peti-
tioner 24-25. Thus, according to petitioner, because these
claims were cognizable in federal trial court, so is her chal-
lenge to the grace period provision. But in Beck it was the
union that relied on §8(a)(3) as a defense to the plaintiffs’
claim that it breached the duty of fair representation.
When a claim that a union has breached its duty of fair repre-
sentation is based in part on an alleged violation of the
NLRA, it must be independently supported by some allega-
tions describing arbitrary, discriminatory, or bad faith union
conduct. Thus, as we described above, in Beck, the duty
of fair representation claim was not premised on the mere
unlawfulness of the union’s conduct. The basis for the fair
representation claim was that the union’s conduct was arbi-
trary and possibly in bad faith. Petitioner’s challenge to the
membership and fees requirements of the union security
clause is similarly distinguishable from her challenge to the
grace period provision. The claim we considered in the first
part of the opinion was that the union’s negotiation of the
union security clause breached the duty of fair representa-
tion because it was arbitrary and in bad faith for the union
to negotiate a clause that might mislead employees. This
claim, like the claim considered in Beck, is not solely about
the interpretation of the statute. Petitioner’s challenge to
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the grace period provision, by contrast, is at most an allega-
tion that the union violated the statute. This claim is quint-
essentially an issue for resolution by the NLRB, and the
Court of Appeals correctly refused to uphold District Court
jurisdiction over it.
Accordingly, the judgment of the United States Court of
Appeals for the Ninth Circuit is affirmed.
It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE THOMAS joins,
concurring.

I join the opinion of the Court and offer these further
observations.

First, the opinion does not address circumstances in which
there is evidence that a security clause such as this one was
used or intended to deceive or injure employees. Our sole
conclusion is that mere recitation of the statutory language
within a security clause does not, without more, violate the
duty of fair representation. The Court of Appeals in this
case understood that the record, on further development at
trial, might support a finding that the union misinformed the
petitioner of her membership obligations. The wording of
the clause might well have some bearing on that determina-
tion. The Court of Appeals’ remand for trial on the union’s
conduct toward the petitioner is not before us. As the issue
is not addressed, our opinion is not inconsistent with the
Court of Appeals’ ruling. There is also a suggestion in the
record, see, e. g., App. 34-35, that the security clause in this
case may have been used or intended to mislead a potential
employer to the petitioner’s detriment. If further devel-
oped, evidence to this effect would likely be relevant to the
claim that remains for trial; our opinion should not be misun-
derstood to suggest otherwise.

The security clause at issue required, as conditions of em-
ployment, “member[ship] in good standing,” id., at 28, and
payment of “the periodic dues and the initiation fee uni-
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formly required as a condition of acquiring or retaining mem-
bership in the Union,” id., at 29. As recognized by other
courts and by members of the National Labor Relations
Board, language like this can facilitate deception. See, e. g,
Bloom v. NLRB, 153 F. 3d 844, 850-851 (CA8 1998) (“As
Bloom can well attest, when an employee who is approached
regarding union membership expresses reluctance, a union
frequently will produce or invoke the collective bargaining
agreement . ... The employee, unschooled in semantic legal
fictions, cannot possibly discern his rights from a document
that has been designed by the union to conceal them. In
such a context, ‘member’ is not a term of ‘art,” . . . but one
of deception”); Wegscheid v. Local 2911, Int’l Union, United
Automobile, Aerospace and Agricultural Implement Work-
ers, 117 F. 3d 986, 990 (CA7 1997) (“[T]he only realistic expla-
nation for the retention of the statutory language in collec-
tive bargaining agreements . . . is to mislead employees about
their right not to join the union”); Monson Trucking, Inc.,
324 N. L. R. B. No. 149, pp. 6-8 (Chairman Gould, concurring)
(“[A] collective-bargaining agreement that speaks in terms
of ‘membership’ or ‘membership in good standing’ without
further definition misleads employees into believing that
they can be terminated if they do not become formal, full-
fledged union members”). As I understand the Court’s
opinion, there is no basis in our holding today for an infer-
ence that inclusion of the statutory language is somehow a
defense when a violation of the fair-representation duty has
been alleged and facts in addition to the bare language of the
contract have been adduced to show the violation. Rather,
our holding reflects only the conclusion that the negotiation
of a security clause containing such language does not neces-
sarily, or in all circumstances, violate this duty.
Furthermore, we do not have before us the question
whether use of this language, in some circumstances, might
be an unfair labor practice, even though, without more, it is
not a breach of the duty of fair representation. As the
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Court’s opinion makes clear, a claim for breach of the duty of
fair representation in circumstances such as those presented
here, unlike an unfair-labor-practice claim, must be predi-
cated on more than a simple violation of the National Labor
Relations Act.

These issues are matters yet to be determined.



OCTOBER TERM, 1998 55

Syllabus

PFAFF ». WELLS ELECTRONICS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 97-1130. Argued October 6, 1998—Decided November 10, 1998

Under § 102(b) of the Patent Act of 1952, no one can patent an “invention”
that has been “on sale” more than one year before filing a patent appli-
cation. In early 1981, petitioner Pfaff designed a new computer chip
socket and sent detailed engineering drawings of the socket to a man-
ufacturer. He also showed a sketch of his concept to representatives of
Texas Instruments, which placed an order for the new sockets prior to
April 8, 1981. In accord with his normal practice, Pfaff did not make
and test a prototype before offering to sell the socket in commercial
quantities. He filled the order in July 1981, and thus the evidence indi-
cates that he first reduced his invention to practice that summer. He
applied for a patent on April 19, 1982, making April 19, 1981, the critical
date for §102(b)’s on-sale bar. After the patent issued, he lost an in-
fringement action he filed against respondent, Wells Electronics, Inc.
Subsequently, he brought this suit, alleging that a modified version of
Wells’ socket infringed six of his patent’s claims. The District Court
held, inter alia, that three of the claims were infringed, rejecting Wells’
§102(b) defense on the ground that Pfaff had filed the patent application
less than a year after reducing the invention to practice. In reversing,
the Court of Appeals concluded, among other things, that §102(b)’s
1-year period began to run when the invention was offered for sale com-
mercially, not when it was reduced to practice.

Held: Pfaff’s patent is invalid because the invention had been on sale for
more than one year in this country before he filed his patent applica-
tion. Pp. 60-69.

(@) The primary meaning of “invention” in the Patent Act unques-
tionably refers to the inventor’s conception rather than to a physical
embodiment of that idea. The statute contains no express “reduction
to practice” requirement, see §§100, 101, 102(g), and it is well settled
that an invention may be patented before it is reduced to practice. In
The Telephone Cases, 126 U. S. 1, 535-536, this Court upheld a patent
issued to Alexander Graham Bell even though he had filed his applica-
tion before constructing a working telephone. Applying the reasoning
of The Telephone Cases to the facts of this case, it is evident that Pfaff
could have obtained a patent when he accepted Texas Instruments’
order, for at that time he provided the manufacturer with a description
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and drawings of “sufficient clearness and precision to enable those
skilled in the matter” to produce the device, id., at 536. Pp. 60-63.

(b) Pfaff’s nontextual argument—that longstanding precedent, but-
tressed by the interest in providing inventors with a clear standard
identifying the onset of the 1-year period, justifies a special interpreta-
tion of “invention” in § 102(b)—is rejected. While reduction to practice
provides sufficient evidence that an invention is complete, the facts of
The Telephone Cases and this case show that such proof is not necessary
in every case. Pp. 63-66.

(c) The on-sale bar applies when two conditions are satisfied before
the critical date. First, the product must be the subject of a commer-
cial offer for sale. Here, the acceptance of the purchase order prior to
April 8, 1981, makes it clear that such an offer had been made, and there
is no question that the sale was commercial. Second, the invention
must be ready for patenting. That condition may be satisfied in at
least two ways: by proof of reduction to practice before the critical
date; or by proof that prior to the critical date the inventor had pre-
pared drawings or other descriptions of the invention that were suf-
ficiently specific to enable a person skilled in the art to practice the
invention. This condition is satisfied here because the drawings sent to
the manufacturer before the critical date fully disclosed the invention.
Pp. 67-69.

124 F. 3d 1429, affirmed.

STEVENS, J., delivered the opinion for a unanimous Court.

Jerry R. Selinger argued the cause for petitioner. With
him on the briefs were Susan E. Powley and Jack A. Kanz.

C. Randall Bain argued the cause for respondent. With
him on the brief were Alan H. Blankenheimer, Patricia A.
Hubbard, C. Mark Kittredge, and James D. Hall.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Waxman, Assistant Attorneys Gen-
eral Hunger and Klein, Deputy Solicitor General Wallace,
William Kanter, Alfred Mollin, David Siedman, Mark S.
Popofsky, Nancy J. Linck, and Albin F. Drost.*

*Briefs of amici curiae urging reversal were filed for Global Gaming
Technology, Inc., by Joseph M. Vanek; for the American Intellectual Prop-
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JUSTICE STEVENS delivered the opinion of the Court.

Section 102(b) of the Patent Act of 1952 provides that no
person is entitled to patent an “invention” that has been “on
sale” more than one year before filing a patent application.!
We granted certiorari to determine whether the commercial
marketing of a newly invented product may mark the begin-
ning of the 1-year period even though the invention has not
yet been reduced to practice.?

I

On April 19, 1982, petitioner, Wayne Pfaff, filed an appli-
cation for a patent on a computer chip socket. Therefore,
April 19, 1981, constitutes the critical date for purposes
of the on-sale bar of 35 U. S. C. §102(b); if the 1-year period

erty Law Association by Robert H. Fischer, Gary L. Griswold, Robert
L. Baechtold, and J. Michael Jakes; for the Federal Circuit Bar Asso-
ciation by George E. Hutchinson, Denise W. DeFranco, and James F.
McKeown.

Briefs of amici curiae urging affirmance were filed for View Engineer-
ing, Inc., by Ernie L. Brooks and Frank A. Angileri; for the Dallas-Fort
Worth Intellectual Property Law Association by D. Scott Hemingway and
Louis Touton; for the Mas-Hamilton Group by David E. Schmit; and for
the Patent, Trademark & Copyright Section of the Bar Association of the
District of Columbia by Bruce T. Wieder.

1“A person shall be entitled to a patent unless—

“(b) the invention was patented or described in a printed publication in
this or a foreign country or in public use or on sale in this country, more
than one year prior to the date of the application for patent in the United
States, or....” 35 U.S.C. §102.

2“A process is reduced to practice when it is successfully performed. A
machine is reduced to practice when it is assembled, adjusted and used.
A manufacture is reduced to practice when it is completely manufactured.
A composition of matter is reduced to practice when it is completely com-
posed.” Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S. 358,
383 (1928).
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began to run before that date, Pfaff lost his right to patent
his invention.

Pfaff commenced work on the socket in November 1980,
when representatives of Texas Instruments asked him to
develop a new device for mounting and removing semicon-
ductor chip carriers. In response to this request, he pre-
pared detailed engineering drawings that described the de-
sign, the dimensions, and the materials to be used in making
the socket. Pfaff sent those drawings to a manufacturer in
February or March 1981.

Prior to March 17, 1981, Pfaff showed a sketch of his con-
cept to representatives of Texas Instruments. On April 8,
1981, they provided Pfaff with a written confirmation of a
previously placed oral purchase order for 30,100 of his new
sockets for a total price of $91,155. In accord with his
normal practice, Pfaff did not make and test a prototype
of the new device before offering to sell it in commercial
quantities.?

The manufacturer took several months to develop the cus-
tomized tooling necessary to produce the device, and Pfaff
did not fill the order until July 1981. The evidence therefore
indicates that Pfaff first reduced his invention to practice in
the summer of 1981. The socket achieved substantial com-

3 At his deposition, respondent’s counsel engaged in the following collo-
quy with Pfaff:

“Q. Now, at this time [late 1980 or early 1981] did we [sic/ have any
prototypes developed or anything of that nature, working embodiment?

“A. No.

“Q. It was in a drawing. Is that correct?

“A. Strictly in a drawing. Went from the drawing to the hard tooling.
That’s the way I do my business.

“Q. ‘Boom-boom’?

“A. You got it.

“Q. You are satisfied, obviously, when you come up with some drawings
that it is going to go—‘it works’?

“A. T know what I'm doing, yes, most of the time.” App. 96-97.
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mercial success before Patent No. 4,491,377 (’377 patent)
issued to Pfaff on January 1, 1985.4

After the patent issued, petitioner brought an infringe-
ment action against respondent, Wells Electronics, Inc., the
manufacturer of a competing socket. Wells prevailed on
the basis of a finding of no infringement.® When respond-
ent began to market a modified device, petitioner brought
this suit, alleging that the modifications infringed six of the
claims in the 377 patent.

After a full evidentiary hearing before a Special Master,°®
the District Court held that two of those claims (1 and 6)
were invalid because they had been anticipated in the prior
art. Nevertheless, the court concluded that four other
claims (7, 10, 11, and 19) were valid and three (7, 10, and 11)
were infringed by various models of respondent’s sockets.
App. to Pet. for Cert. 21a-22a. Adopting the Special Mas-
ter’s findings, the District Court rejected respondent’s
§102(b) defense because Pfaff had filed the application for
the 377 patent less than a year after reducing the invention
to practice.

The Court of Appeals reversed, finding all six claims in-
valid. 124 F. 3d 1429 (CA Fed. 1997). Four of the claims (1,
6, 7, and 10) described the socket that Pfaff had sold to Texas
Instruments prior to April 8, 1981. Because that device had
been offered for sale on a commercial basis more than one

4Initial sales of the patented device were:

LO8T ovoeeeeeeeeeeeeeeeeeesssseseeeseeeesesessessssssseseeessssesessessessssssssssesmesseseessesessesess $ 350,000
1982 .coooeeeeeeeeeeeeeeesessseseeeessesesessesssesssessesesesseseessessssessssssnessesesesesessesess $ 937,000
F L $2,800,000
1984 oeeeeeeeeeeeeeeeeeessseseemeseesesessesssssesesseeesseesesseesessssessssseneeeeseeesesessesess $3,430,000

App. to Pet. for Cert. 223a.

5 Pfaff v. Wells Electronics, Inc., 9 USPQ 2d 1366 (ND Ind. 1988). The
court found that the Wells device did not literally infringe on Pfaff’s ’377
patent based on the physical location of the sockets’ conductive pins.

Initially the District Court entered summary judgment in favor of
respondent, but the Court of Appeals reversed and remanded for trial
because issues of fact were in dispute. See 5 F. 3d 514 (CA Fed. 1993).



60 PFAFF v». WELLS ELECTRONICS, INC.

Opinion of the Court

year before the patent application was filed on April 19, 1982,
the court concluded that those claims were invalid under
§102(b). That conclusion rested on the court’s view that as
long as the invention was “substantially complete at the time
of sale,” the 1-year period began to run, even though the
invention had not yet been reduced to practice. Id., at 1434.
The other two claims (11 and 19) described a feature that
had not been included in Pfaff’s initial design, but the Court
of Appeals concluded as a matter of law that the additional
feature was not itself patentable because it was an obvious
addition to the prior art.” Given the court’s § 102(b) holding,
the prior art included Pfaff’s first four claims.

Because other courts have held or assumed that an inven-
tion cannot be “on sale” within the meaning of § 102(b) unless
and until it has been reduced to practice, see, e. g., Timely
Products Corp. v. Arron, 523 F. 2d 288, 299-302 (CA2 1975);
Dart Industries, Inc. v. K. I. Du Pont de Nemours & Co., 489
F. 2d 1359, 1365, n. 11 (CAT7 1973), cert. denied, 417 U. S.
933 (1974), and because the text of §102(b) makes no refer-
ence to “substantial completion” of an invention, we granted
certiorari. 523 U. S. 1003 (1998).

II

The primary meaning of the word “invention” in the Pat-
ent Act unquestionably refers to the inventor’s conception
rather than to a physical embodiment of that idea. The stat-
ute does not contain any express requirement that an inven-
tion must be reduced to practice before it can be patented.

"Title 35 U. S. C. §103 provides: “A patent may not be obtained though
the invention is not identically disclosed or described . . . if the differences
between the subject matter sought to be patented and the prior art are
such that the subject matter as a whole would have been obvious at the
time the invention was made to a person having ordinary skill in the art
to which said subject matter pertains.”
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Neither the statutory definition of the term in § 1008 nor the
basic conditions for obtaining a patent set forth in §101°
make any mention of “reduction to practice.” The statute’s
only specific reference to that term is found in § 102(g), which
sets forth the standard for resolving priority contests be-
tween two competing claimants to a patent. That subsec-
tion provides:

“In determining priority of invention there shall be con-
sidered not only the respective dates of conception and
reduction to practice of the invention, but also the rea-
sonable diligence of one who was first to conceive and
last to reduce to practice, from a time prior to concep-
tion by the other.”

Thus, assuming diligence on the part of the applicant, it is
normally the first inventor to conceive, rather than the first
to reduce to practice, who establishes the right to the patent.

It is well settled that an invention may be patented before
it is reduced to practice. In 1888, this Court upheld a patent
issued to Alexander Graham Bell even though he had filed
his application before constructing a working telephone.
Chief Justice Waite’s reasoning in that case merits quoting
at length:

“It is quite true that when Bell applied for his patent
he had never actually transmitted telegraphically spo-
ken words so that they could be distinctly heard and
understood at the receiving end of his line, but in his
specification he did describe accurately and with ad-
mirable clearness his process, that is to say, the exact

8Title 35 U. S. C. §100, “Definitions,” states:

“When used in this title unless the context otherwise indicates—

“(a) The term ‘invention’ means invention or discovery. . ..”

9Section 101, “Inventions patentable,” provides: “Whoever invents or
discovers any new and useful process, machine, manufacture, or composi-
tion of matter, or any new and useful improvement thereof, may obtain a
patent therefor, subject to the conditions and requirements of this title.”
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electrical condition that must be created to accomplish
his purpose, and he also described, with sufficient preci-
sion to enable one of ordinary skill in such matters to
make it, a form of apparatus which, if used in the way
pointed out, would produce the required effect, receive
the words, and carry them to and deliver them at the
appointed place. The particular instrument which he
had, and which he used in his experiments, did not,
under the circumstances in which it was tried, repro-
duce the words spoken, so that they could be clearly
understood, but the proof is abundant and of the most
convincing character, that other instruments, carefully
constructed and made exactly in accordance with the
specification, without any additions whatever, have op-
erated and will operate successfully. A good mechanic
of proper skill in matters of the kind can take the patent
and, by following the specification strictly, can, without
more, construct an apparatus which, when used in the
way pointed out, will do all that it is claimed the method
or process will do . . . .

“The law does not require that a discoverer or inven-
tor, in order to get a patent for a process, must have
succeeded in bringing his art to the highest degree of
perfection. It is enough if he describes his method with
sufficient clearness and precision to enable those skilled
in the matter to understand what the process is, and
if he points out some practicable way of putting it into
operation.” The Telephone Cases, 126 U. S. 1, 535-536
(1888).1°

When we apply the reasoning of The Telephone Cases to

the facts of the case before us today, it is evident that Pfaff

10This Court has also held a patent invalid because the invention had

previously been disclosed in a prior patent application, although that ap-
plication did not claim the invention and the first invention apparently
had not been reduced to practice. Alexander Milburn Co. v. Davis-
Bournonville Co., 270 U. S. 390, 401-402 (1926).
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could have obtained a patent on his novel socket when he
accepted the purchase order from Texas Instruments for
30,100 units. At that time he provided the manufacturer
with a description and drawings that had “sufficient clear-
ness and precision to enable those skilled in the matter” to
produce the device. Id., at 536. The parties agree that the
sockets manufactured to fill that order embody Pfaff’s con-
ception as set forth in claims 1, 6, 7, and 10 of the 377 patent.
We can find no basis in the text of § 102(b) or in the facts of
this case for concluding that Pfaff’s invention was not “on
sale” within the meaning of the statute until after it had
been reduced to practice.
11

Pfaff nevertheless argues that longstanding precedent,
buttressed by the strong interest in providing inventors with
a clear standard identifying the onset of the 1-year period,
justifies a special interpretation of the word “invention” as
used in §102(b). We are persuaded that this nontextual
argument should be rejected.

As we have often explained, most recently in Bomnito
Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S. 141, 151
(1989), the patent system represents a carefully crafted bar-
gain that encourages both the creation and the public dis-
closure of new and useful advances in technology, in return
for an exclusive monopoly for a limited period of time. The
balance between the interest in motivating innovation and
enlightenment by rewarding invention with patent protec-
tion on the one hand, and the interest in avoiding monopolies
that unnecessarily stifle competition on the other, has been
a feature of the federal patent laws since their inception.
As this Court explained in 1871:

“Letters patent are not to be regarded as monopolies . . .
but as public franchises granted to the inventors of new
and useful improvements for the purpose of securing to
them, as such inventors, for the limited term therein
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mentioned, the exclusive right and liberty to make and
use and vend to others to be used their own inventions,
as tending to promote the progress of science and the
useful arts, and as matter of compensation to the in-
ventors for their labor, toil, and expense in making the
inventions, and reducing the same to practice for the
public benefit, as contemplated by the Constitution and
sanctioned by the laws of Congress.” Seymour v. Os-
borne, 11 Wall. 516, 533-534.

Consistent with these ends, § 102 of the Patent Act serves
as a limiting provision, both excluding ideas that are in the
public domain from patent protection and confining the du-
ration of the monopoly to the statutory term. See, e.g,
Frantz Mfg. Co. v. Phenix Mfg. Co., 457 F. 2d 314, 320 (CA7
1972).

We originally held that an inventor loses his right to a
patent if he puts his invention into public use before filing
a patent application. “His voluntary act or acquiescence
in the public sale and use is an abandonment of his right.”
Pennock v. Dialogue, 2 Pet. 1, 24 (1829) (Story, J.). A simi-
lar reluctance to allow an inventor to remove existing knowl-
edge from public use undergirds the on-sale bar.

Nevertheless, an inventor who seeks to perfect his discov-
ery may conduct extensive testing without losing his right
to obtain a patent for his invention—even if such testing
occurs in the public eye. The law has long recognized the
distinction between inventions put to experimental use and
products sold commercially. In 1878, we explained why pat-
entability may turn on an inventor’s use of his product.

“It is sometimes said that an inventor acquires an undue
advantage over the public by delaying to take out a pat-
ent, inasmuch as he thereby preserves the monopoly to
himself for a longer period than is allowed by the policy
of the law; but this cannot be said with justice when the
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delay is occasioned by a bona fide effort to bring his
invention to perfection, or to ascertain whether it will
answer the purpose intended. His monopoly only con-
tinues for the allotted period, in any event; and it is the
interest of the public, as well as himself, that the in-
vention should be perfect and properly tested, before
a patent is granted for it. Any attempt to use it for a
profit, and not by way of experiment, for a longer pe-
riod than two years before the application, would de-
prive the inventor of his right to a patent.” Elizabeth
v. Pavement Co., 97 U. S. 126, 137 (emphasis added).

The patent laws therefore seek both to protect the public’s
right to retain knowledge already in the public domain and
the inventor’s right to control whether and when he may
patent his invention. The Patent Act of 1836, 5 Stat. 117,
was the first statute that expressly included an on-sale bar
to the issuance of a patent. Like the earlier holding in Pen-
nock, that provision precluded patentability if the invention
had been placed on sale at any time before the patent ap-
plication was filed. In 1839, Congress ameliorated that re-
quirement by enacting a 2-year grace period in which the
inventor could file an application. 5 Stat. 353.

In Andrews v. Hovey, 123 U. S. 267, 274 (1887), we noted
that the purpose of that amendment was “to fix a period of
limitation which should be certain”; it required the inventor
to make sure that a patent application was filed “within two
years from the completion of his invention,” ibid. In 1939,
Congress reduced the grace period from two years to one
year. 53 Stat. 1212.

Petitioner correctly argues that these provisions identify
an interest in providing inventors with a definite standard
for determining when a patent application must be filed. A
rule that makes the timeliness of an application depend on
the date when an invention is “substantially complete” se-
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riously undermines the interest in certainty.!’ Moreover,
such a rule finds no support in the text of the statute. Thus,
petitioner’s argument calls into question the standard ap-
plied by the Court of Appeals, but it does not persuade us
that it is necessary to engraft a reduction to practice element
into the meaning of the term “invention” as used in § 102(b).

The word “invention” must refer to a concept that is com-
plete, rather than merely one that is “substantially com-
plete.” It is true that reduction to practice ordinarily pro-
vides the best evidence that an invention is complete. But
just because reduction to practice is sufficient evidence of
completion, it does not follow that proof of reduction to prac-
tice is necessary in every case. Indeed, both the facts of
The Telephone Cases and the facts of this case demonstrate
that one can prove that an invention is complete and ready
for patenting before it has actually been reduced to
practice.'?

1 The Federal Circuit has developed a multifactor, “totality of the cir-
cumstances” test to determine the trigger for the on-sale bar. See, e. g.,
Micro Chemical, Inc. v. Great Plains Chemical Co., 103 F. 3d 1538, 1544
(1997) (stating that, in determining whether an invention is on sale for
purposes of §102(b), “‘all of the circumstances surrounding the sale or
offer to sell, including the stage of development of the invention and the
nature of the invention, must be considered and weighed against the poli-
cies underlying section 102(b)’”); see also UMC Electronics Co. v. United
States, 816 F. 2d 647, 656 (1987) (stating the on-sale bar “does not lend
itself to formulation into a set of precise requirements”). As the Federal
Circuit itself has noted, this test “has been criticized as unnecessarily
vague.” Seal-Flex, Inc. v. Athletic Track & Court Construction, 98 F. 3d
1318, 1323, n. 2 (1996).

12Several of this Court’s early decisions stating that an invention is not
complete until it has been reduced to practice are best understood as in-
dicating that the invention’s reduction to practice demonstrated that the
concept was no longer in an experimental phase. See, e. g., Seymour v.
Osborne, 11 Wall. 516, 552 (1871) (“Crude and imperfect experiments are
not sufficient to confer a right to a patent; but in order to constitute an
invention, the party must have proceeded so far as to have reduced his
idea to practice, and embodied it in some distinct form”); Clark Thread
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We conclude, therefore, that the on-sale bar applies when
two conditions are satisfied before the critical date.

First, the product must be the subject of a commercial
offer for sale. An inventor can both understand and control
the timing of the first commercial marketing of his invention.
The experimental use doctrine, for example, has not gen-
erated concerns about indefiniteness,'® and we perceive no
reason why unmanageable uncertainty should attend a rule
that measures the application of the on-sale bar of §102(b)
against the date when an invention that is ready for patent-
ing is first marketed commercially. In this case the accept-
ance of the purchase order prior to April 8, 1981, makes it
clear that such an offer had been made, and there is no ques-
tion that the sale was commercial rather than experimental
in character.

Second, the invention must be ready for patenting. That
condition may be satisfied in at least two ways: by proof of
reduction to practice before the critical date; or by proof
that prior to the critical date the inventor had prepared
drawings or other descriptions of the invention that were
sufficiently specific to enable a person skilled in the art to

Co. v. Willimantic Linen Co., 140 U. S. 481, 489 (1891) (describing how
inventor continued to alter his thread winding machine until July 1858,
when “he put it in visible form in the shape of a machine. . .. It is evident
that the invention was not completed until the construction of the
machine”); Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S., at
382-383 (stating that an invention did not need to be subsequently com-
mercialized to constitute prior art after the inventor had finished his
experimentation. “It was the fact that it would work with great activity
as an accelerator that was the discovery, and that was all, and the neces-
sary reduction to use is shown by instances making clear that it did so
work, and was a completed discovery”).

18 See, e. g., Rooklidge & Jensen, Common Sense, Simplicity and Experi-
mental Use Negation of the Public Use and On Sale Bars to Patentability,
29 John Marshall L. Rev. 1, 29 (1995) (stating that “whether a particular
activity is experimental is often clear”).
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practice the invention.!* In this case the second condition
of the on-sale bar is satisfied because the drawings Pfaff sent
to the manufacturer before the critical date fully disclosed
the invention.

The evidence in this case thus fulfills the two essential
conditions of the on-sale bar. As succinctly stated by
Learned Hand:

“[1]t is a condition upon an inventor’s right to a patent
that he shall not exploit his discovery competitively
after it is ready for patenting; he must content himself
with either secrecy, or legal monopoly.” Metallizing
Engineering Co. v. Kenyon Bearing & Auto Parts Co.,
153 F. 2d 516, 520 (CAZ2 1946).

The judgment of the Court of Appeals finds support not
only in the text of the statute but also in the basic policies
underlying the statutory scheme, including § 102(b). When
Pfaff accepted the purchase order for his new sockets prior
to April 8, 1981, his invention was ready for patenting. The
fact that the manufacturer was able to produce the socket
using his detailed drawings and specifications demonstrates
this fact. Furthermore, those sockets contained all the ele-
ments of the invention claimed in the ’377 patent. There-
fore, Pfaff’s 377 patent is invalid because the invention had

14The Solicitor General has argued that the rule governing the on-sale
bar should be phrased somewhat differently. In his opinion, “if the sale
or offer in question embodies the invention for which a patent is later
sought, a sale or offer to sell that is primarily for commercial purposes
and that occurs more than one year before the application renders the
invention unpatentable. Seal-Flex, Inc. v. Athletic Track and Court
Constr., 98 F. 3d 1318, 1325 (Fed. Cir. 1996) (Bryson, J., concurring in part
and concurring in the result).” Brief for United States as Amicus Curiae
10-11 (internal quotation marks omitted). It is true that evidence satisfy-
ing this test might be sufficient to prove that the invention was ready for
patenting at the time of the sale if it is clear that no aspect of the invention
was developed after the critical date. However, the possibility of addi-
tional development after the offer for sale in these circumstances counsels
against adoption of the rule proposed by the Solicitor General.
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been on sale for more than one year in this country before
he filed his patent application. Accordingly, the judgment
of the Court of Appeals is affirmed.

It is so ordered.
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Petitioner Wright, a longshoreman, was subject to a collective-bargaining
agreement (CBA) and a Longshore Seniority Plan, both of which con-
tained an arbitration clause. When respondents refused to employ him
following his settlement of a claim for permanent disability benefits for
job-related injuries, Wright filed this suit, alleging discrimination in vio-
lation of the Americans with Disabilities Act of 1990 (ADA). The Dis-
trict Court dismissed the case without prejudice because Wright had
failed to pursue the arbitration procedure provided by the CBA. The
Fourth Circuit affirmed.

Held: The CBA’s general arbitration clause does not require Wright to use
the arbitration procedure for alleged violation of the ADA. Pp. 75-82.
(a) The Fourth Circuit’s conclusions that the CBA arbitration clause
encompassed a statutory claim under the ADA and was enforceable
bring into focus the tension between two lines of this Court’s case law.
Compare, e. g., Alexander v. Gardner-Denver Co., 415 U. S. 36, 49-51,
with, e. g., Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 26.
However, it is unnecessary to resolve the question of the validity of a
union-negotiated waiver of employees’ statutory rights to a federal
forum, since it is apparent, on the facts and arguments presented here,
that no such waiver has occurred. Pp. 75-77.

(b) Petitioner’s ADA claim is not subject to the presumption of arbi-
trability this Court has found in §301 of the Labor Management Rela-
tions Act, 1947. That presumption does not extend beyond the reach
of the principal rationale that justifies it, <. e., that arbitrators are in a
better position than courts to interpret the terms of a CBA. See, e. g,
AT&T Technologies, Inc. v. Communications Workers, 475 U. S. 643,
650. The dispute here ultimately concerns not the application or inter-
pretation of any CBA, but the meaning of a federal statute, the ADA.
Although ordinary textual analysis of a CBA may show that matters
beyond the interpretation and application of contract terms are subject
to arbitration, they will not be presumed to be so. Pp. 77-79.

(c) In order for a union to waive employees’ rights to a federal judicial
forum for statutory antidiscrimination claims, the agreement to arbi-
trate such claims must be clear and unmistakable. Cf., e. g., Metropoli-
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tan Edison Co. v. NLRB, 460 U.S. 693, 708. The CBA’s arbitration
clause is very general, providing only for arbitration of “[m]atters under
dispute,” and the remainder of the contract contains no explicit incorpo-
ration of statutory antidiscrimination requirements. For similar rea-
sons, there is no clear and unmistakable waiver in the Longshore Senior-
ity Plan. This Court does not reach the question whether such a waiver
would be enforceable. Pp. 79-82.

121 F. 3d 702, vacated and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.

Ray P. McClain argued the cause for petitioner. With
him on the briefs were Elaine R. Jones, Theodore M. Shaw,
Norman J. Chachkin, and Charles Stephen Ralston.

Deputy Solicitor General Underwood argued the cause for
the United States et al. as amict curiae urging reversal.
With her on the brief were Solicitor General Waxman, Act-
g Assistant Attorney General Hodgkiss, James A. Feld-
man, C. Gregory Stewart, Philip B. Sklover, Lorraine C.
Dawis, and Robert J. Gregory.

Charles A. Edwards argued the cause and filed a brief
for respondents.*

*Briefs of amici curiae urging reversal were filed for the Common-
wealth of Massachusetts et al. by Scott Harshbarger, Attorney General of
Massachusetts, Richard Wayne Cole and Catherine C. Ziehl, Assistant
Attorneys General, Grant Woods, Attorney General of Arizona, Judy
Drickey-Prohow, Assistant Attorney General, Darrell V. McGraw, Attor-
ney General of West Virginia, Mary C. Buchmelter, Assistant Attorney
General, and by the Attorneys General for their respective States as fol-
lows: Winston Bryant of Arkansas, Richard Blumenthal of Connecticut,
Alan G. Lance of Idaho, Thomas J. Miller of lowa, Frank J. Kelley of
Michigan, Hubert H. Humphrey 111 of Minnesota, Dennis C. Vacco of New
York, Hardy Myers of Oregon, William Sorrell of Vermont, and Mark L.
Early of Virginia; for the American Civil Liberties Union et al. by Louis
M. Bograd, David S. Schwartz, and Steven R. Shapiro; for the American
Federation of Labor and Congress of Industrial Organizations et al. by
Laurence Gold, Jonathan P. Hiatt, James B. Coppess, Marsha S. Berzon,
Thomas W. Gleason, Herzl S. Eisenstadt, James R. Watson, and Armand
Derfner; for the Lawyers’ Committee for Civil Rights under Law et al.
by Paul W. Mollica, Thomas R. Meites, Barbara R. Arnwine, Thomas
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JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether a general arbi-
tration clause in a collective-bargaining agreement (CBA)
requires an employee to use the arbitration procedure for
an alleged violation of the Americans with Disabilities Act
of 1990 (ADA), 104 Stat. 327, 42 U. S. C. §12101 et seq.

I

In 1970, petitioner Ceasar Wright began working as a
longshoreman in Charleston, South Carolina. He was a
member of Local 1422 of the International Longshoremen’s
Association, AFL-CIO (Union), which uses a hiring hall to
supply workers to several stevedore companies represented
by the South Carolina Stevedores Association (SCSA).
Clause 15(B) of the CBA between the Union and the SCSA
provides in part as follows: “Matters under dispute which
cannot be promptly settled between the Local and an individ-
ual Employer shall, no later than 48 hours after such discus-
sion, be referred in writing covering the entire grievance to
a Port Grievance Committee . ...” App. 43a. If the Port
Grievance Committee, which is evenly divided between
representatives of labor and management, cannot reach an

J. Henderson, Richard T. Seymour, Teresa A. Ferrante, Cathy Ventrell-
Monsees, and Sally Dunaway, for the National Academy of Arbitrators by
Dawid E. Feller; and for the National Employment Lawyers Association
et al. by Cliff Palefsky and Paula A. Brantner.

Briefs of amici curiae urging affirmance were filed for the Equal Em-
ployment Advisory Council et al. by Robert E. Williams, Ann Elizabeth
Reesman, and Danziel V. Yager; for the National Association of Manufac-
turers by Clifford M. Sloan, Samuel D. Walker, Jan S. Amundson, and
Quentin Riegel; and for the National Association of Waterfront Employers
by Charles T. Carroll, Jr., and F. Edwin Froelich.

Briefs of amici curiae were filed for the Chamber of Commerce of the
United States by Steven B. Berlin, Mark A. de Bernardo, Garry G. Mathi-
ason, Stephen A. Bokat, Robin S. Conrad, and Sussan Mahallati Kysela;
and for the Securities Industry Association by Michael Delikat, Gary
Siniscalco, Lisa K. McClelland, and Stuart J. Kaswell.
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agreement within five days of receiving the complaint, then
the dispute must be referred to a District Grievance Com-
mittee, which is also evenly divided between the two sides.
The CBA provides that a majority decision of the District
Grievance Committee “shall be final and binding.” Id., at
44a. If the District Grievance Committee cannot reach a
majority decision within 72 hours after meeting, then the
committee must employ a professional arbitrator.
Clause 15(F) of the CBA provides as follows:

“The Union agrees that this Agreement is intended to
cover all matters affecting wages, hours, and other
terms and conditions of employment and that during the
term of this Agreement the Employers will not be re-
quired to negotiate on any further matters affecting
these or other subjects not specifically set forth in this
Agreement. Anything not contained in this Agreement
shall not be construed as being part of this Agreement.
All past port practices being observed may be reduced
to writing in each port.” Id., at 45a—46a.

Finally, Clause 17 of the CBA states: “It is the intention and
purpose of all parties hereto that no provision or part of this
Agreement shall be violative of any Federal or State Law.”
Id., at 47a.

Wright was also subject to the Longshore Seniority Plan,
which contained its own grievance provision, reading as fol-
lows: “Any dispute concerning or arising out of the terms
and/or conditions of this Agreement, or dispute involving the
interpretation or application of this Agreement, or dispute
arising out of any rule adopted for its implementation, shall
be referred to the Seniority Board.” Id., at 48a. The Se-
niority Board is equally divided between labor and manage-
ment representatives. If the board reaches agreement by
majority vote, then that determination is final and binding.
If the board cannot resolve the dispute, then the Union and
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the SCSA each choose a person, and this “Committee of two”
makes a final determination.

On February 18, 1992, while Wright was working for re-
spondent Stevens Shipping and Terminal Company (Ste-
vens), he injured his right heel and his back. He sought
compensation from Stevens for permanent disability under
the Longshore and Harbor Workers’ Compensation Act, 44
Stat. 1424, as amended, 33 U.S. C. §901 et seq., and ulti-
mately settled the claim for $250,000 and $10,000 in attor-
ney’s fees. Wright was also awarded Social Security disabil-
ity benefits.

In January 1995, Wright returned to the Union hiring hall
and asked to be referred for work. (At some point he ob-
tained a written note from his doctor approving such activ-
ity.) Between January 2 and January 11, Wright worked for
four stevedoring companies, none of which complained about
his performance. When, however, the stevedoring compa-
nies realized that Wright had previously settled a claim for
permanent disability, they informed the Union that they
would not accept Wright for employment, because a person
certified as permanently disabled (which they regarded
Wright to be) is not qualified to perform longshore work
under the CBA. The Union responded that the employers
had misconstrued the CBA, suggested that the ADA entitled
Wright to return to work if he could perform his duties, and
asserted that refusing Wright employment would constitute
a “lock-out” in violation of the CBA.

When Wright found out that the stevedoring companies
would no longer accept him for employment, he contacted
the Union to ask how he could get back to work. Wright
claims that instead of suggesting the filing of a grievance,
the Union told him to obtain counsel and file a claim under
the ADA. Wright hired an attorney and eventually filed
charges of discrimination with the Equal Employment Op-
portunity Commission (EEOC) and the South Carolina State
Human Affairs Commission, alleging that the stevedoring
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companies and the SCSA had violated the ADA by refusing
him work. In October 1995, Wright received a right-to-sue
letter from the EEOC.

In January 1996, Wright filed a complaint against the
SCSA and six individual stevedoring companies in the
United States District Court for the District of South Caro-
lina. Respondents’ answer asserted various affirmative de-
fenses, including Wright’s failure to exhaust his remedies
under the CBA and the Seniority Plan. After discovery, re-
spondents moved for summary judgment and Wright moved
for partial summary judgment with respect to some of
respondents’ defenses. A Magistrate Judge recommended
that the District Court dismiss the case without prejudice
because Wright had failed to pursue the grievance procedure
provided by the CBA. The District Court adopted the
report and recommendation and subsequently rejected
Wright’s motion for reconsideration. The United States
Court of Appeals for the Fourth Circuit affirmed, see No.
96-2850 (July 29, 1997), judgt. order reported at 121 F. 3d
702, relying upon its earlier decision in Austin v. Owens-
Brockway Glass Container, Inc., 78 F. 3d 875, cert. denied,
519 U. S. 980 (1996), which in turn had relied upon our deci-
sion in Gilmer v. Interstate/Johnson Lane Corp., 500 U. S.
20 (1991). We granted certiorari, 522 U. S. 1146 (1998).

II

In this case, the Fourth Circuit concluded that the general
arbitration provision in the CBA governing Wright’s employ-
ment was sufficiently broad to encompass a statutory claim
arising under the ADA, and that such a provision was en-
forceable. The latter conclusion brings into question two
lines of our case law. The first is represented by Alexander
v. Gardner-Denver Co., 415 U. S. 36 (1974), which held that
an employee does not forfeit his right to a judicial forum for
claimed discriminatory discharge in violation of Title VII of
the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42
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U.S. C. §2000e et seq., if “he first pursues his grievance to
final arbitration under the nondiscrimination clause of a
collective-bargaining agreement.” 415 U.S., at 49. In re-
jecting the argument that the doctrine of election of reme-
dies barred the Title VII lawsuit, we reasoned that a griev-
ance is designed to vindicate a “contractual right” under a
CBA, while a lawsuit under Title VII asserts “independent
statutory rights accorded by Congress.” Id., at 49-50.
The statutory cause of action was not waived by the union’s
agreement to the arbitration provision of the CBA, since
“there can be no prospective waiver of an employee’s rights
under Title VIL.” Id., at 51. We have followed the holding
of Gardner-Denver in deciding the effect of CBA arbitration
upon employee claims under other statutes. See McDonald
v. West Branch, 466 U. S. 284 (1984) (claim under Rev. Stat.
§1979, 42 U.S.C. §1983); Barrentine v. Arkansas-Best
Freight System, Inc., 450 U. S. 728 (1981) (claim under Fair
Labor Standards Act of 1938, 29 U. S. C. §201 et seq.).

The second line of cases implicated here is represented by
Gilmer v. Interstate/Johmson Lane Corp., supra, which held
that a claim brought under the Age Discrimination in Em-
ployment Act of 1967 (ADEA), 81 Stat. 602, as amended, 29
U. S. C. §621 et seq., could be subject to compulsory arbitra-
tion pursuant to an arbitration provision in a securities regis-
tration form. Relying upon the federal policy favoring arbi-
tration embodied in the Federal Arbitration Act (FAA), 9
U.S. C. §1 et seq., we said that “statutory claims may be the
subject of an arbitration agreement, enforceable pursuant to
the FAA.” 500 U.S., at 26 (citing Rodriguez de Quijas v.
Shearson/American FExpress, Inc., 490 U.S. 477 (1989);
Shearson/American Express Inc. v. McMahon, 482 U. S.
220 (1987); Maitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U. S. 614 (1985)).

There is obviously some tension between these two lines of
cases. Whereas Gardner-Denver stated that “an employee’s
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rights under Title VII are not susceptible of prospective
waiver,” 415 U. S., at 51-52, Gilmer held that the right to a
federal judicial forum for an ADEA claim could be waived.
Petitioner and the United States as amicus would have us
reconcile the lines of authority by maintaining that federal
forum rights cannot be waived in union-negotiated CBAs
even if they can be waived in individually executed con-
tracts—a distinction that assuredly finds support in the text
of Gilmer, see 500 U. S., at 26, 35. Respondents and their
amici, on the other hand, contend that the real difference
between Gardner-Denver and Gilmer is the radical change,
over two decades, in the Court’s receptivity to arbitration,
leading Gilmer to affirm that “questions of arbitrability must
be addressed with a healthy regard for the federal policy
favoring arbitration,” 500 U.S., at 26 (internal quotation
marks and citation omitted); Gilmer, they argue, has suffi-
ciently undermined Gardner-Denver that a union can waive
employees’ rights to a judicial forum. Although, as will ap-
pear, we find Gardner-Denver and Gilmer relevant for vari-
ous purposes to the case before us, we find it unnecessary to
resolve the question of the validity of a union-negotiated
waiver, since it is apparent to us, on the facts and arguments
presented here, that no such waiver has occurred.

II1

In asserting the existence of an agreement to arbitrate
the ADA claim, respondents rely upon the presumption of
arbitrability this Court has found in §301 of the Labor
Management Relations Act, 1947 (LMRA), 61 Stat. 156, 29
U.S.C. §185.) See generally Steelworkers v. Enterprise

1'We have also discerned a presumption of arbitrability under the FAA,
9 U.S.C. 8§81 et seq. See Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U. S. 614, 626 (1985). Petitioner argued that the FAA
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Wheel & Car Corp., 363 U.S. 593 (1960); Steelworkers v.
American Mfg. Co., 363 U. S. 564 (1960); Steelworkers v. War-
rior & Gulf Nav. Co., 363 U.S. 574 (1960). In collective-
bargaining agreements, we have said, “there is a presump-
tion of arbitrability in the sense that ‘[aln order to arbitrate
the particular grievance should not be denied unless it may
be said with positive assurance that the arbitration clause is
not susceptible of an interpretation that covers the asserted
dispute.”” AT&T Technologies, Inc. v. Communications
Workers, 475 U. S. 643, 650 (1986) (quoting Warrior & Gulf,
supra, at 582-583).

That presumption, however, does not extend beyond the
reach of the principal rationale that justifies it, which is that
arbitrators are in a better position than courts to interpret
the terms of a CBA. See AT&T Technologies, supra, at 650,
Warrior & Gulf, supra, at 581-582. This rationale finds
support in the very text of the LMRA, which announces that
“[flinal adjustment by a method agreed upon by the parties
is declared to be the desirable method for settlement of
grievance disputes arising over the application or interpre-
tation of an existing collective-bargaining agreement.” 29
U.S. C. §173(d) (emphasis added). The dispute in the pres-
ent case, however, ultimately concerns not the application or

does not apply to this case, see Brief for Petitioner 43-44, and asserted
that respondents “have not argued at any stage of this case that the
F. A. A. applies,” id., at 43. Respondents did not dispute the latter asser-
tion, nor did they argue the applicability of the FAA before us; rather,
they contended that it makes no difference whether the FA A applies, since
the FAA presumption and the LMRA presumption are the same, see Brief
for Respondents 12; Tr. of Oral Arg. 42-43. Finally, the Fourth Circuit,
while it cited an FAA case, Moses H. Cone Memorial Hospital v. Mercury
Comnstr. Corp., 460 U.S. 1, 24-25 (1983), did not explicitly rely upon the
FA A—presumably because it has held elsewhere that the FAA does not
apply to CBAs, see Austin v. Owens-Brockway Glass Container, Inc., T8
F. 3d 875, 879 (CA4), cert. denied, 519 U. S. 980 (1996). In these circum-
stances, we decline to consider the applicability of the FAA to the pres-
ent case.
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interpretation of any CBA, but the meaning of a federal stat-
ute. The cause of action Wright asserts arises not out of
contract, but out of the ADA, and is distinct from any right
conferred by the collective-bargaining agreement. See Gil-
mer, supra, at 34; Barrentine, 450 U. S., at 737, Gardner-
Denver, supra, at 49-50. To be sure, respondents argue
that Wright is not qualified for his position as the CBA re-
quires, but even if that were true he would still prevail if
the refusal to hire violated the ADA.

Nor is the statutory (as opposed to contractual) focus of
the claim altered by the fact that Clause 17 of the CBA re-
cites it to be “the intention and purpose of all parties hereto
that no provision or part of this Agreement shall be violative
of any Federal or State Law.” App. 47a. As we discuss
below in Part IV, this does not incorporate the ADA by ref-
erence. Even if it did so, however—thereby creating a con-
tractual right that is coextensive with the federal statutory
right—the ultimate question for the arbitrator would be not
what the parties have agreed to, but what federal law re-
quires; and that is not a question which should be presumed
to be included within the arbitration requirement. Applica-
tion of that principle is unaffected by the fact that the CBA
in this case, unlike the one in Gardner-Denver, does not ex-
pressly limit the arbitrator to interpreting and applying the
contract. The presumption only extends that far, whether
or not the text of the agreement is similarly limited. It may
well be that ordinary textual analysis of a CBA will show
that matters which go beyond the interpretation and applica-
tion of contract terms are subject to arbitration; but they
will not be presumed to be so.

Iv

Not only is petitioner’s statutory claim not subject to a
presumption of arbitrability; we think any CBA requirement
to arbitrate it must be particularly clear. In Metropolitan
Edison Co. v. NLRB, 460 U. S. 693 (1983), we stated that a
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union could waive its officers’ statutory right under §8(a)(3)
of the National Labor Relations Act, 29 U. S. C. §158(a)(3),
to be free of antiunion discrimination, but we held that such
a waiver must be clear and unmistakable. “[W]e will not
infer from a general contractual provision that the parties
intended to waive a statutorily protected right unless the
undertaking is ‘explicitly stated.” More succinctly, the
waiver must be clear and unmistakable.” 460 U. S., at 708;
see also Livadas v. Bradshaw, 512 U. S. 107, 125 (1994) (dic-
tum); Lingle v. Norge Div. of Magic Chef, Inc., 486 U. S. 399,
409, n. 9 (1988) (dictum); cf. Mastro Plastics Corp. v. NLRB,
350 U. S. 270, 283 (1956).

We think the same standard applicable to a union-
negotiated waiver of employees’ statutory right to a judicial
forum for claims of employment discrimination. Although
that is not a substantive right, see Gilmer, 500 U. S., at 26,
and whether or not Gardner-Denver’s seemingly absolute
prohibition of union waiver of employees’ federal forum
rights survives Gilmer, Gardner-Denver at least stands for
the proposition that the right to a federal judicial forum is
of sufficient importance to be protected against less-than-
explicit union waiver in a CBA. The CBA in this case does
not meet that standard. Its arbitration clause is very gen-
eral, providing for arbitration of “[m]atters under dispute,”
App. 43a—which could be understood to mean matters in
dispute under the contract. And the remainder of the con-
tract contains no explicit incorporation of statutory antidis-
crimination requirements. (Indeed, it does not even con-
tain, as did the CBAs in Austin and Gardner-Denver, its own
specific antidiscrimination provision.) The Fourth Circuit
relied upon the fact that the equivalently broad arbitration
clause in Gilmer—applying to “any dispute, claim or contro-
versy’—was held to embrace federal statutory claims. But
Gilmer involved an individual’s waiver of his own rights,
rather than a union’s waiver of the rights of represented em-
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ployees—and hence the “clear and unmistakable” standard
was not applicable.

Respondents rely upon Clause 15(F) of the CBA, which
states that “this Agreement is intended to cover all matters
affecting wages, hours, and other terms and conditions of
employment.” App. 45a—46a. But even if this could, in iso-
lation, be considered a clear and unmistakable incorporation
of employment-discrimination laws (which is doubtful), it
is surely deprived of that effect by the provision, later in
the same paragraph, that “[alnything not contained in
this Agreement shall not be construed as being part of
this Agreement.” Id., at 46a. Respondents also rely upon
Clause 17 of the CBA, which states that “[i]t is the intention
and purpose of all parties hereto that no provision or part of
this Agreement shall be violative of any Federal or State
Law.” Id., at 47a. They argue that this requires the arbi-
trator to “apply legal definitions derived from the ADA” in
determining whether Wright is “qualified” for employment
within the meaning of the CBA. Brief for Respondents 39.
Perhaps so, but that is not the same as making compliance
with the ADA a contractual commitment that would be sub-
ject to the arbitration clause. This becomes crystal clear
when one contrasts Clause 17 with the provision of the CBA
which states that “[t]he requirements of the Occupations
[sic] Safety and Health Administration shall be binding on
both Parties.” App. 46a. (Under respondents’ interpreta-
tion of Clause 17, this OSHA provision would be superflu-
ous.) Clause 17 seems to us nothing more than a recitation
of the canon of construction which would in any event have
been applied to the CBA—that an agreement should be in-
terpreted in such fashion as to preserve, rather than destroy,
its validity (ut res magis valeat quam pereat).

Finally, we do not find a clear and unmistakable waiver
in the Longshore Seniority Plan. Like the CBA itself, the
plan contains no antidiscrimination provision; and it specifi-
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cally limits its grievance procedure to disputes related to

the agreement.?
% * *

We hold that the collective-bargaining agreement in this
case does not contain a clear and unmistakable waiver of the
covered employees’ rights to a judicial forum for federal
claims of employment discrimination. We do not reach the
question whether such a waiver would be enforceable. The
judgment of the Fourth Circuit is vacated, and the case is
remanded for further proceedings consistent with this
opinion.

It is so ordered.

2Respondents and some of their amici rely upon the provision in the
ADA which states that “[w]here appropriate and to the extent authorized
by law, the use of alternative means of dispute resolution, including . . .
arbitration, is encouraged to resolve disputes arising under this chapter.”
42 U.S.C. §12212. They rely upon it principally in connection with
the question whether, under Gilmer v. Interstate/Johnson Lane Corp.,
500 U.S. 20 (1991), a predispute agreement in a CBA to arbitrate
employment-discrimination claims is enforceable—a question we do not
reach. Our conclusion that a union waiver of employee rights to a federal
judicial forum for employment-discrimination claims must be clear and
unmistakable means that, absent a clear waiver, it is not “appropriate,”
within the meaning of this provision of the ADA, to find an agreement to
arbitrate. We take no position, however, on the effect of this provision
in cases where a CBA clearly encompasses employment-discrimination
claims, or in areas outside collective bargaining.
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A police officer looked in an apartment window through a gap in the closed
blind and observed respondents Carter and Johns and the apartment’s
lessee bagging cocaine. After respondents were arrested, they moved
to suppress, inter alia, cocaine and other evidence obtained from the
apartment and their car, arguing that the officer’s initial observation
was an unreasonable search in violation of the Fourth Amendment.
Respondents were convicted of state drug offenses. The Minnesota
trial court held that since they were not overnight social guests, they
were not entitled to Fourth Amendment protection, and that the offi-
cer’s observation was not a search under the Amendment. The State
Court of Appeals held that Carter did not have “standing” to object to
the officer’s actions because the evidence indicated that he used the
apartment for a business purpose—to package drugs—and, separately,
affirmed Johns’ conviction without addressing the “standing” issue. In
reversing, the State Supreme Court held that respondents had “stand-
ing” to claim Fourth Amendment protection because they had a legiti-
mate expectation of privacy in the invaded place, and that the officer’s
observation constituted an unreasonable search.

Held: Any search that may have occurred did not violate respondents’
Fourth Amendment rights. The state courts’ analysis of respondents’
expectation of privacy under the rubric of “standing” doctrine was ex-
pressly rejected in Rakas v. Illinois, 439 U.S. 128, 140. Rather, to
claim Fourth Amendment protection, a defendant must demonstrate
that he personally has an expectation of privacy in the place searched,
and that his expectation is reasonable. Id., at 143-144, n. 12. The
Fourth Amendment protects persons against unreasonable searches of
“their persons [and] houses,” and thus indicates that it is a personal
right that must be invoked by an individual. But the extent to which
the Amendment protects people may depend upon where those people
are. While an overnight guest may have a legitimate expectation of
privacy in someone else’s home, see Minnesota v. Olson, 495 U. S. 91,
98-99, one who is merely present with the consent of the householder
may not, see Jones v. United States, 362 U. S. 257,259. And an expecta-

*Together with Minnesota v. Johns, also on certiorari to the same court
(see this Court’s Rule 12.4).
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tion of privacy in commercial property is different from, and less than,
a similar expectation in a home. New York v. Burger, 482 U.S. 691,
700. Here, the purely commercial nature of the transaction, the rela-
tively short period of time that respondents were on the premises, and
the lack of any previous connection between them and the householder
all lead to the conclusion that their situation is closer to that of one
simply permitted on the premises. Any search which may have
occurred did not violate their Fourth Amendment rights. Because
respondents had no legitimate expectation of privacy, the Court need
not decide whether the officer’s observation constituted a “search.”
Pp. 87-91.

569 N. W. 2d 169 (first judgment) and 180 (second judgment), reversed
and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. SCALIA, J., filed a con-
curring opinion, in which THOMAS, J., joined, post, p. 91. KENNEDY, J.,
filed a concurring opinion, post, p. 99. BREYER, J., filed an opinion concur-
ring in the judgment, post, p. 103. GINSBURG, J., filed a dissenting opin-
ion, in which STEVENS and SOUTER, JJ., joined, post, p. 106.

James C. Backstrom argued the cause for petitioner.
With him on the briefs were Hubert H. Humphrey 111, At-
torney General of Minnesota, and Phillip D. Prokopowicz.

Jeffrey A. Lamken argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Waxman, Acting Assistant Attorney
General Keeney, and Deputy Solicitor General Dreeben.

Bradford Colbert argued the cause for respondents. With
him on the brief were John M. Stuart, Lawrence Hammer-
ling, Marie L. Wolf, and Scott G. Swanson.t

TA brief of amici curiae urging reversal was filed for the State of Mary-
land et al. by J. Joseph Curran, Jr., Attorney General of Maryland, Anna-
belle L. Lisic, Assistant Attorney General, Alan G. Lance, Attorney Gen-
eral of Idaho, and Myrna A. I. Stahman, Deputy Attorney General, joined
by the Attorneys General for their respective States as follows: Bill Pryor
of Alabama, Bruce M. Botelho of Alaska, Grant Woods of Arizona, Daniel
E. Lungren of California, M. Jane Brady of Delaware, Thurbert E. Baker
of Georgia, Margery S. Bronster of Hawaii, Jeffrey A. Modisett of Indiana,
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Respondents and the lessee of an apartment were sitting
in one of its rooms, bagging cocaine. While so engaged they
were observed by a police officer, who looked through a
drawn window blind. The Supreme Court of Minnesota
held that the officer’s viewing was a search that violated
respondents’ Fourth Amendment rights. We hold that no
such violation occurred.

James Thielen, a police officer in the Twin Cities’ suburb
of Eagan, Minnesota, went to an apartment building to inves-
tigate a tip from a confidential informant. The informant
said that he had walked by the window of a ground-floor
apartment and had seen people putting a white powder into
bags. The officer looked in the same window through a gap
in the closed blind and observed the bagging operation for
several minutes. He then notified headquarters, which
began preparing affidavits for a search warrant while he re-
turned to the apartment building. When two men left the
building in a previously identified Cadillac, the police stopped
the car. Inside were respondents Carter and Johns. As
the police opened the door of the car to let Johns out, they
observed a black, zippered pouch and a handgun, later deter-
mined to be loaded, on the vehicle’s floor. Carter and Johns
were arrested, and a later police search of the vehicle the
next day discovered pagers, a scale, and 47 grams of cocaine
in plastic sandwich bags.

Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Scott Harsh-
barger of Massachusetts, Frank J. Kelley of Michigan, Joseph P. Mazurek
of Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada,
Peter Verniero of New Jersey, Dennis C. Vacco of New York, Heidi Heit-
kamp of North Dakota, W. A. Drew Edmondson of Oklahoma, Jeffrey B.
Pine of Rhode Island, Charles M. Condon of South Carolina, Jan Graham
of Utah, William H. Sorrell of Vermont, and Mark L. Earley of Virginia.

Tracey Maclin, Steven R. Shapiro, and Lisa B. Kemler filed a brief
for the American Civil Liberties Union et al. as amici curiae urging
affirmance.
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After seizing the car, the police returned to apartment
103 and arrested the occupant, Kimberly Thompson, who is
not a party to this appeal. A search of the apartment pursu-
ant to a warrant revealed cocaine residue on the kitchen
table and plastic baggies similar to those found in the Cadil-
lac. Thielen identified Carter, Johns, and Thompson as the
three people he had observed placing the powder into bag-
gies. The police later learned that while Thompson was the
lessee of the apartment, Carter and Johns lived in Chicago
and had come to the apartment for the sole purpose of pack-
aging the cocaine. Carter and Johns had never been to the
apartment before and were only in the apartment for approx-
imately 2% hours. In return for the use of the apartment,
Carter and Johns had given Thompson one-eighth of an
ounce of the cocaine.

Carter and Johns were charged with conspiracy to commit
a controlled substance crime in the first degree and aiding
and abetting in a controlled substance crime in the first de-
gree, in violation of Minn. Stat. §§152.021, subds. 1(1), 3(a),
609.05 (1996). They moved to suppress all evidence ob-
tained from the apartment and the Cadillac, as well as to
suppress several postarrest incriminating statements they
had made. They argued that Thielen’s initial observation of
their drug packaging activities was an unreasonable search
in violation of the Fourth Amendment and that all evidence
obtained as a result of this unreasonable search was inadmis-
sible as fruit of the poisonous tree. The Minnesota trial
court held that since, unlike the defendant in Minnesota v.
Olson, 495 U. S. 91 (1990), Carter and Johns were not over-
night social guests but temporary out-of-state visitors, they
were not entitled to claim the protection of the Fourth
Amendment against the government intrusion into the
apartment. The trial court also concluded that Thielen’s ob-
servation was not a search within the meaning of the Fourth
Amendment. After a trial, Carter and Johns were each con-
victed of both offenses. The Minnesota Court of Appeals



Cite as: 525 U. S. 83 (1998) 87

Opinion of the Court

held that respondent Carter did not have “standing” to ob-
ject to Thielen’s actions because his claim that he was pre-
dominantly a social guest was “inconsistent with the only
evidence concerning his stay in the apartment, which indi-
cates that he used it for a business purpose—to package
drugs.” 545 N. W. 2d 695, 698 (1996). In a separate appeal,
the Court of Appeals also affirmed Johns’ conviction, without
addressing what it termed the “standing” issue. State v.
Johns, No. C9-95-1765 (June 11, 1996), App. D-1, D-3
(unpublished).

A divided Minnesota Supreme Court reversed, holding
that respondents had “standing” to claim the protection of
the Fourth Amendment because they had “‘a legitimate ex-
pectation of privacy in the invaded place.”” 569 N. W. 2d
169, 174 (1997) (quoting Rakas v. Illinois, 439 U. S. 128, 143
(1978)). The court noted that even though “society does not
recognize as valuable the task of bagging cocaine, we con-
clude that society does recognize as valuable the right of
property owners or leaseholders to invite persons into the
privacy of their homes to conduct a common task, be it legal
or illegal activity. We, therefore, hold that [respondents]
had standing to bring [their] motion to suppress the evidence
gathered as a result of Thielen’s observations.” 569 N. W.
2d, at 176; see also 569 N. W. 2d 180, 181 (1997). Based upon
its conclusion that respondents had “standing” to raise their
Fourth Amendment claims, the court went on to hold that
Thielen’s observation constituted a search of the apartment
under the Fourth Amendment, and that the search was
unreasonable. Id., at 176-179. We granted certiorari, 523
U. S. 1003 (1998), and now reverse.

The Minnesota courts analyzed whether respondents had
a legitimate expectation of privacy under the rubric of
“standing” doctrine, an analysis that this Court expressly
rejected 20 years ago in Rakas. 439 U.S., at 139-140. In
that case, we held that automobile passengers could not as-
sert the protection of the Fourth Amendment against the
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seizure of incriminating evidence from a vehicle where they
owned neither the vehicle nor the evidence. Ibid. Central
to our analysis was the idea that in determining whether a
defendant is able to show the violation of his (and not some-
one else’s) Fourth Amendment rights, the “definition of those
rights is more properly placed within the purview of sub-
stantive Fourth Amendment law than within that of stand-
ing.” Id., at 140. Thus, we held that in order to claim the
protection of the Fourth Amendment, a defendant must dem-
onstrate that he personally has an expectation of privacy in
the place searched, and that his expectation is reasonable;
1. e., one that has “a source outside of the Fourth Amend-
ment, either by reference to concepts of real or personal
property law or to understandings that are recognized and
permitted by society.” Id., at 143-144, and n. 12. See also
Smith v. Maryland, 442 U. S. 735, 740-741 (1979).

The Fourth Amendment guarantees: “The right of the peo-
ple to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be vio-
lated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or things to be
seized.” The Amendment protects persons against unrea-
sonable searches of “their persons [and] houses” and thus
indicates that the Fourth Amendment is a personal right that
must be invoked by an individual. See Katz v. United
States, 389 U. S. 347, 351 (1967) (“[TThe Fourth Amendment
protects people, not places”). But the extent to which the
Fourth Amendment protects people may depend upon where
those people are. We have held that “capacity to claim the
protection of the Fourth Amendment depends . . . upon
whether the person who claims the protection of the Amend-
ment has a legitimate expectation of privacy in the invaded
place.” Rakas, supra, at 143. See also Rawlings v. Ken-
tucky, 448 U. S. 98, 106 (1980).
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The text of the Amendment suggests that its protections
extend only to people in “their” houses. But we have held
that in some circumstances a person may have a legitimate
expectation of privacy in the house of someone else. In
Minnesota v. Olson, 495 U. S. 91 (1990), for example, we de-
cided that an overnight guest in a house had the sort of ex-
pectation of privacy that the Fourth Amendment protects.
We said:

“To hold that an overnight guest has a legitimate expec-
tation of privacy in his host’s home merely recognizes
the every day expectations of privacy that we all share.
Staying overnight in another’s home is a longstanding
social custom that serves functions recognized as valu-
able by society. We stay in others’ homes when we
travel to a strange city for business or pleasure, when
we visit our parents, children, or more distant relatives
out of town, when we are in between jobs or homes, or
when we house-sit for a friend. . . .

“From the overnight guest’s perspective, he seeks
shelter in another’s home precisely because it provides
him with privacy, a place where he and his possessions
will not be disturbed by anyone but his host and those
his host allows inside. We are at our most vulnerable
when we are asleep because we cannot monitor our own
safety or the security of our belongings. It is for this
reason that, although we may spend all day in public
places, when we cannot sleep in our own home we seek
out another private place to sleep, whether it be a hotel
room, or the home of a friend.” Id., at 98-99.

In Jones v. United States, 362 U. S. 257, 259 (1960), the
defendant seeking to exclude evidence resulting from a
search of an apartment had been given the use of the apart-
ment by a friend. He had clothing in the apartment, had
slept there “‘maybe a night,”” and at the time was the sole
occupant of the apartment. But while the holding of
Jones—that a search of the apartment violated the defend-
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ant’s Fourth Amendment rights—is still valid, its statement
that “anyone legitimately on the premises where a search
occurs may challenge its legality,” id., at 267, was expressly
repudiated in Rakas v. Illinois, 439 U. S. 128 (1978). Thus,
an overnight guest in a home may claim the protection of
the Fourth Amendment, but one who is merely present with
the consent of the householder may not.

Respondents here were obviously not overnight guests,
but were essentially present for a business transaction and
were only in the home a matter of hours. There is no sug-
gestion that they had a previous relationship with Thomp-
son, or that there was any other purpose to their visit. Nor
was there anything similar to the overnight guest relation-
ship in Olson to suggest a degree of acceptance into the
household.* While the apartment was a dwelling place for
Thompson, it was for these respondents simply a place to
do business.

Property used for commercial purposes is treated differ-
ently for Fourth Amendment purposes from residential prop-
erty. “An expectation of privacy in commercial premises,
however, is different from, and indeed less than, a similar
expectation in an individual’s home.” New York v. Burger,
482 U. S. 691, 700 (1987). And while it was a “home” in
which respondents were present, it was not their home.
Similarly, the Court has held that in some circumstances a
worker can claim Fourth Amendment protection over his

*JUSTICE GINSBURG’s dissent, post, at 108-109, would render the opera-
tive language in Minnesota v. Olson, 495 U. S. 91 (1990), almost entirely
superfluous. There, we explained the justification for extending Fourth
Amendment protection to the overnight visitor: “Staying overnight in an-
other’s home is a longstanding social custom that serves functions recog-
nized as valuable by society. . . . We are at our most vulnerable when we
are asleep because we cannot monitor our own safety or the security of
our belongings.” Id., at 98-99. If any short-term business visit by a
stranger entitles the visitor to share the Fourth Amendment protection of
the leaseholder’s home, the Court’s explanation of its holding in Olson was
quite unnecessary.
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own workplace. See, e. g., O’'Connor v. Ortega, 480 U. S. 709
(1987). But there is no indication that respondents in this
case had nearly as significant a connection to Thompson’s
apartment as the worker in O’Connor had to his own private
office. See id., at 716-717.

If we regard the overnight guest in Minnesota v. Olson as
typifying those who may claim the protection of the Fourth
Amendment in the home of another, and one merely “legiti-
mately on the premises” as typifying those who may not do
so, the present case is obviously somewhere in between.
But the purely commercial nature of the transaction engaged
in here, the relatively short period of time on the premises,
and the lack of any previous connection between respondents
and the householder, all lead us to conclude that respondents’
situation is closer to that of one simply permitted on the
premises. We therefore hold that any search which may
have occurred did not violate their Fourth Amendment
rights.

Because we conclude that respondents had no legitimate
expectation of privacy in the apartment, we need not decide
whether the police officer’s observation constituted a
“search.” The judgments of the Supreme Court of Minne-
sota are accordingly reversed, and the cause is remanded for
proceedings not inconsistent with this opinion.

It 1s so ordered.

JUSTICE ScALIA, with whom JUSTICE THOMAS joins,
conecurring.

I join the opinion of the Court because I believe it accu-
rately applies our recent case law, including Minnesota v.
Olson, 495 U. S. 91 (1990). I write separately to express my
view that that case law—Ilike the submissions of the parties
in this case—gives short shrift to the text of the Fourth
Amendment, and to the well and long understood meaning
of that text. Specifically, it leaps to apply the fuzzy standard
of “legitimate expectation of privacy”’—a consideration that
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is often relevant to whether a search or seizure covered by
the Fourth Amendment is “unreasonable”—to the threshold
question whether a search or seizure covered by the Fourth
Amendment has occurred. If that latter question is ad-
dressed first and analyzed under the text of the Constitution
as traditionally understood, the present case is not re-
motely difficult.

The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures .. ..” U. S.
Const., Amdt. 4 (emphasis added). It must be acknowledged
that the phrase “their . . . houses” in this provision is,
in isolation, ambiguous. It could mean “their respective
houses,” so that the protection extends to each person only
in his own house. But it could also mean “their respective
and each other’s houses,” so that each person would be pro-
tected even when visiting the house of someone else. As
today’s opinion for the Court suggests, however, ante, at
88-90, it is not linguistically possible to give the provision
the latter, expansive interpretation with respect to “houses”
without giving it the same interpretation with respect to the
nouns that are parallel to “houses”—“persons, . . . papers,
and effects”—which would give me a constitutional right not
to have your person unreasonably searched. This is so ab-
surd that it has to my knowledge never been contemplated.
The obvious meaning of the provision is that each person
has the right to be secure against unreasonable searches and
seizures in his own person, house, papers, and effects.

The founding-era materials that I have examined confirm
that this was the understood meaning. (Strangely, these
materials went unmentioned by the State and its amici—
unmentioned even in the State’s reply brief, even though re-
spondents had thrown down the gauntlet: “In briefs totaling
over 100 pages, the State of Minnesota, the amici 26 attor-
neys general, and the Solicitor General of the United States
of America have not mentioned one word about the history
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and purposes of the Fourth Amendment or the intent of the
framers of that amendment.” Brief for Respondents 12,
n. 4.) Like most of the provisions of the Bill of Rights, the
Fourth Amendment was derived from provisions already ex-
isting in state constitutions. Of the four of those provisions
that contained language similar to that of the Fourth Amend-
ment,! two used the same ambiguous “their” terminology.
See Pa. Const., Art. X (1776) (“That the people have a right
to hold themselves, their houses, papers, and possessions free
from search and seizure . . .”); Vt. Const., ch. I, § XI (1777)
(“That the people have a right to hold themselves, their
houses, papers, and possessions free from search or seizure
...”). The other two, however, avoided the ambiguity by
using the singular instead of the plural. See Mass. Const.,
pt. I, Art. XIV (1780) (“Every subject has a right to be se-
cure from all unreasonable searches, and seizures of his per-
son, his houses, his papers, and all his possessions”); N. H.
Const., § XIX (1784) (“Every subject hath a right to be secure
from all unreasonable searches and seizures of his person,
his houses, his papers, and all his possessions”). The New
York Convention that ratified the Constitution proposed an
amendment that would have given every freeman “a right to
be secure from all unreasonable searches and seizures of his
person his papers or his property,” 4 B. Schwartz, The Roots
of the Bill of Rights 913 (1980) (reproducing New York pro-
posed amendments, 1778) (emphases added), and the Declara-
tion of Rights that the North Carolina Convention demanded
prior to its ratification contained a similar provision protect-
ing a freeman’s right against “unreasonable searches and sei-
zures of his person, his papers and property,” id., at 968 (re-
producing North Carolina proposed Declaration of Rights,
1778) (emphases added). There is no indication anyone be-

!Four others contained provisions proscribing general warrants, but
unspecific as to the objects of the protection. See Va. Const. §10 (1776);
Del. Const., Art. I, §6 (1776); Md. Const., Art. XXIII (1776); N. C. Const.,
Art. XI (1776).
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lieved that the Massachusetts, New Hampshire, New York,
and North Carolina texts, by using the word “his” rather
than “their,” narrowed the protections contained in the
Pennsylvania and Vermont Constitutions.

That “their . . . houses” was understood to mean “their
respective houses” would have been clear to anyone who
knew the English and early American law of arrest and tres-
pass that underlay the Fourth Amendment. The people’s
protection against unreasonable search and seizure in their
“houses” was drawn from the English common-law maxim,
“A man’s home is his castle.” As far back as Semayne’s
Case of 1604, the leading English case for that proposition
(and a case cited by Coke in his discussion of the proposition
that Magna Carta outlawed general warrants based on mere
surmise, 4 E. Coke, Institutes 176-177 (1797)), the King’s
Bench proclaimed that “the house of any one is not a castle
or privilege but for himself, and shall not extend to protect
any person who flies to his house.” 5 Co. Rep. 91a, 93a, 77
Eng. Rep. 194, 198 (K. B.). Thus Cooley, in discussing Black-
stone’s statement that a bailiff could not break into a house
to conduct an arrest because “every man’s house is looked
upon by the law to be his castle,” 3 W. Blackstone, Commen-
taries on the Laws of England 288 (1768), added the explana-
tion: “[I]t is the defendant’s own dwelling which by law is
said to be his castle; for if he be in the house of another, the
bailiff or sheriff may break and enter it to effect his purpose
....7 3 W. Blackstone, Commentaries on the Laws of Eng-
land 287, n. 5 (T. Cooley 2d rev. ed. 1872). See also Johnson
v. Leigh, 6 Taunt. 246, 248, 128 Eng. Rep. 1029, 1030 (C. P.
1815) (“[IIn many cases the door of a third person may be
broken where that of the Defendant himself cannot; for
though every man’s house is his own castle, it is not the castle
of another man”).2

2JusTiCE KENNEDY seeks to cast doubt upon this historical evidence
by the carefully generalized assertion that “scholars dispute [the] proper
interpretation” of “the English authorities.” Post, at 99-100 (concurring
opinion). In support of this, he cites only a passage from Payton v. New
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Of course this is not to say that the Fourth Amendment
protects only the Lord of the Manor who holds his estate in
fee simple. People call a house “their” home when legal title

York, 445 U. S. 573 (1980), which noted “a deep divergence among scholars”
as to whether Semayne’s Case accurately described one aspect of the com-
mon law of arrest. 445 U. S., at 592. Unfortunately for purposes of its
relevance here, that aspect had nothing whatever to do with whether one
man’s house was another man’s castle, but pertained to whether “a consta-
ble had the authority to make [a] warrantless [arrest] in the home on mere
suspicion of a felony.” Ibid. The “deep divergence” is a red herring.

JUSTICE KENNEDY also attempts to distinguish Semayne’s Case on the
ground that it arose in “the context of civil process,” and so may be “of
limited application to enforcement of the criminal law.” Post, at 100.
But of course the distinction cuts in precisely the opposite direction from
the one that would support JUSTICE KENNEDY’s case: If one man’s house
is not another man’s castle for purposes of serving civil process, it is a
fortiori not so for purposes of resisting the government’s agents in pursuit
of crime. Semayne’s Case itself makes clear that the King’s rights are
greater: “And all the said books, which prove, that when the process con-
cerns the King, that the Sheriff may break the house, imply that at the
suit of the party, the house may not be broken: otherwise the addition (at
the suit of the King) would be frivolous.” 5 Co. Rep. 92b, 77 Eng. Rep.,
at 198. See also id., at 92a, 77 Eng. Rep., at 197 (“In every felony the
King has interest, and where the King has interest the writ is non omittas
propter aliquam libertatem; and so the liberty or privilege of a house doth
not hold against the King”); id., at 91b, 77 Eng. Rep., at 196 (“J. beats R. so
as he is in danger of death, J. flies, and thereupon hue and cry is made, J.
retreats into the house of T. they who pursue him, if the house be kept
and defended with force . . . may lawfully break the house of T. for it is at
the [King’s] suit”).

Finally, JUSTICE KENNEDY suggests that, whatever the Fourth Amend-
ment meant at the time it was adopted, it does not matter, since “[t]he
axiom that a man’s home is his castle . . . has acquired over time a power
and an independent significance justifying a more general assurance of
personal security in one’s home, an assurance which has become part of our
constitutional tradition.” Post, at 100. The issue in this case, however, is
not “personal security in one’s home,” but personal security in someone
else’s home, as to which JUSTICE KENNEDY fails to identify any “constitu-
tional tradition” other than the one I have described—leaving us with
nothing but his personal assurance that some degree of protection higher
than that (and higher than what the people have chosen to provide by law)
is “justif[ied].”
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is in the bank, when they rent it, and even when they merely
occupy it rent free—so long as they actually live there.
That this is the criterion of the people’s protection against
government intrusion into “their” houses is established by
the leading American case of Oystead v. Shed, 13 Mass. 520
(1816), which held it a trespass for the sheriff to break into
a dwelling to capture a boarder who lived there. The court
reasoned that the “inviolability of dwelling-houses” de-
scribed by Foster, Hale, and Coke extends to “the occupier
or any of his family . . . who have their domicile or ordinary
residence there,” including “a boarder or a servant” “who
have made the house their home.” Id., at 523 (emphasis
added). But, it added, “the house shall not be made a sanc-
tuary” for one such as “a stranger, or perhaps a visitor,” who
“upon a pursuit, take[s] refuge in the house of another,” for
“the house is not his castle; and the officer may break open
the doors or windows in order to execute his process.” Ibid.
(emphasis in original).

Thus, in deciding the question presented today we write
upon a slate that is far from clean. The text of the Fourth
Amendment, the common-law background against which it
was adopted, and the understandings consistently displayed
after its adoption make the answer clear. We were right to
hold in Chapman v. United States, 365 U. S. 610 (1961), that
the Fourth Amendment protects an apartment tenant
against an unreasonable search of his dwelling, even though
he is only a leaseholder. And we were right to hold in
Bumper v. North Carolina, 391 U. S. 543 (1968), that an un-
reasonable search of a grandmother’s house violated her resi-
dent grandson’s Fourth Amendment rights because the area
searched “was his home,” id., at 548, n. 11 (emphasis added).
We went to the absolute limit of what text and tradition
permit in Minnesota v. Olson, 495 U. S. 91 (1990), when we
protected a mere overnight guest against an unreasonable



Cite as: 525 U. S. 83 (1998) 97

SCALIA, J., concurring

search of his hosts’ apartment. But whereas it is plausible
to regard a person’s overnight lodging as at least his “tempo-
rary” residence, it is entirely impossible to give that charac-
terization to an apartment that he uses to package cocaine.
Respondents here were not searched in “their . . . hous[e]”
under any interpretation of the phrase that bears the re-
motest relationship to the well-understood meaning of the
Fourth Amendment.

The dissent believes that “[oJur obligation to produce co-
herent results” requires that we ignore this clear text and
4-century-old tradition, and apply instead the notoriously un-
helpful test adopted in a “benchmar[k]” decision that is 31
years old. Post, at 110, citing Katz v. United States, 389
U. S. 347 (1967). In my view, the only thing the past three
decades have established about the Katz test (which has
come to mean the test enunciated by Justice Harlan’s sepa-
rate concurrence in Katz, see id., at 360) is that, unsurpris-
ingly, those “actual (subjective) expectation[s] of privacy”
“that society is prepared to recognize as ‘reasonable,”” id.,
at 361, bear an uncanny resemblance to those expectations
of privacy that this Court considers reasonable. When that
self-indulgent test is employed (as the dissent would employ
it here) to determine whether a “search or seizure” within
the meaning of the Constitution has occurred (as opposed to
whether that “search or seizure” is an “unreasonable” one),
it has no plausible foundation in the text of the Fourth
Amendment. That provision did not guarantee some gener-
alized “right of privacy” and leave it to this Court to deter-
mine which particular manifestations of the value of privacy
“society is prepared to recognize as ‘reasonable.”” Ibid.
Rather, it enumerated (“persons, houses, papers, and ef-
fects”) the objects of privacy protection to which the Consti-
tution would extend, leaving further expansion to the good
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judgment, not of this Court, but of the people through their
representatives in the legislature.?

The dissent may be correct that a person invited into
someone else’s house to engage in a common business (even
common monkey business, so to speak) ought to be protected
against government searches of the room in which that busi-
ness is conducted; and that persons invited in to deliver milk
or pizza (whom the dissent dismisses as “classroom hypothet-
icals,” post, at 107, as opposed, presumably, to flesh-and-
blood hypotheticals) ought not to be protected against gov-
ernment searches of the rooms that they occupy. I am not
sure of the answer to those policy questions. But I am sure
that the answer is not remotely contained in the Constitu-
tion, which means that it is left—as many, indeed most, im-
portant questions are left—to the judgment of state and fed-
eral legislators. We go beyond our proper role as judges in
a democratic society when we restrict the people’s power to

3The dissent asserts that I “undervalule]” the Katz Court’s observation
that “the Fourth Amendment protects people, not places.” Post, at 111,
n. 3, citing 389 U. S., at 351. That catchy slogan would be a devastating
response to someone who maintained that a location could claim protec-
tion of the Fourth Amendment—someone who asserted, perhaps, that
“primeval forests have rights, too.” Cf. Stone, Should Trees Have Stand-
ing?—Toward Legal Rights for Natural Objects, 45 S. Cal. L. Rev. 450
(1972). The issue here, however, is the less druidical one of whether re-
spondents (who are people) have suffered a violation of their right “to be
secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures.” U.S. Const., Amdt. 4. That the Fourth Amend-
ment does not protect places is simply unresponsive to the question
whether the Fourth Amendment protects people in other people’s homes.
In saying this, I do not, as the dissent claims, clash with “the leitmotif of
Justice Harlan’s concurring opinion” in Katz, post, at 111, n. 3; au contraire
(or, to be more Wagnerian, im Gegenteil), in this regard I am entirely in
harmony with that opinion, and it is the dissent that sings from another
opera. See 389 U. S., at 361 (Harlan, J., concurring): “As the Court’s opin-
ion states, ‘the Fourth Amendment protects people, not places.” The
question, however, is what protection it affords to those people. Gener-
ally, as here, the answer to that question requires reference to a ‘place.””
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govern themselves over the full range of policy choices that
the Constitution has left available to them.

JUSTICE KENNEDY, concurring.

I join the Court’s opinion, for its reasoning is consistent
with my view that almost all social guests have a legitimate
expectation of privacy, and hence protection against unrea-
sonable searches, in their host’s home.

The Fourth Amendment protects “[t]he right of the people
to be secure in their . . . houses,” and it is beyond dispute
that the home is entitled to special protection as the center
of the private lives of our people. Security of the home
must be guarded by the law in a world where privacy is
diminished by enhanced surveillance and sophisticated
communication systems. As is well established, however,
Fourth Amendment protection, though dependent upon spa-
tial definition, is in essence a personal right. Thus, as the
Court held in Rakas v. Illinois, 439 U. S. 128 (1978), there
are limits on who may assert it.

The dissent, as I interpret it, does not question Rakas or
the principle that not all persons in the company of the prop-
erty owner have the owner’s right to assert the spatial pro-
tection. Rakas, it is true, involved automobiles, where the
necessities of law enforcement permit more latitude to the
police than ought to be extended to houses. The analysis in
Rakas was not conceived, however, as a utilitarian exception
to accommodate the needs of law enforcement. The Court’s
premise was a more fundamental one. Fourth Amendment
rights are personal, and when a person objects to the search
of a place and invokes the exclusionary rule, he or she must
have the requisite connection to that place. The analysis in
Rakas must be respected with reference to dwellings unless
that precedent is to be overruled or so limited to its facts
that its underlying principle is, in the end, repudiated.

As to the English authorities that were the historical basis
for the Fourth Amendment, the Court has observed that
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scholars dispute their proper interpretation. See, e.g.,
Payton v. New York, 445 U. S. 573, 592 (1980). Semayne’s
Case, 5 Co. Rep. 91a, 77 Eng. Rep. 194 (K. B. 1604), says that
“the house of every one is to him as his castle and fortress”
and the home is privileged for the homeowner, “his family,”
and “his own proper goods.” Id., at 91b, 93a, 77 Eng. Rep.,
at 195, 198. Read narrowly, the protections recognized in
Semayne’s Case might have been confined to the context of
civil process, and so be of limited application to enforcement
of the criminal law. Even if, at the time of Semayne’s Case,
a man’s home was not his castle with respect to incursion by
the King in a criminal matter, that would not be dispositive
of the question before us. The axiom that a man’s home is
his castle, or the statement attributed to Pitt that the King
cannot enter and all his force dares not cross the threshold,
see Miller v. United States, 357 U.S. 301, 307 (1958), has
acquired over time a power and an independent significance
justifying a more general assurance of personal security in
one’s home, an assurance which has become part of our con-
stitutional tradition.

It is now settled, for example, that for a routine felony
arrest and absent exigent circumstances, the police must ob-
tain a warrant before entering a home to arrest the home-
owner. Payton v. New York, supra, at 576. So, too, the
Court held in Steagald v. United States, 451 U. S. 204 (1981),
that, absent exigent circumstances or consent, the police can-
not search for the subject of an arrest warrant in the home
of a third party, without first obtaining a search warrant di-
recting entry.

These cases strengthen and protect the right of the home-
owner to privacy in his own home. They do not speak, how-
ever, to the right to claim such a privacy interest in the home
of another. See, e. g., id., at 218-219 (noting that the issue
in Steagald was the homeowner’s right to privacy in his own
home, and not the right to “claim sanctuary from arrest in
the home of a third party”). Steagald itself affirmed that,
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in accordance with the common law, our Fourth Amendment
precedents “recognizle] . . . that rights such as those con-
ferred by the Fourth Amendment are personal in nature, and
cannot bestow vicarious protection on those who do not have
a reasonable expectation of privacy in the place to be
searched.” Id., at 219.

The homeowner’s right to privacy is not at issue in this
case. The Court does not reach the question whether the
officer’s unaided observations of Thompson’s apartment con-
stituted a search. If there was in fact a search, however,
then Thompson had the right to object to the unlawful police
surveillance of her apartment and the right to suppress any
evidence disclosed by the search. Similarly, if the police had
entered her home without a search warrant to arrest re-
spondents, Thompson’s own privacy interests would be vio-
lated and she could presumably bring an action under Rev.
Stat. §1979, 42 U. S. C. §1983, or an action for trespass. Our
cases establish, however, that respondents have no independ-
ent privacy right, the violation of which results in exclusion
of evidence against them, unless they can establish a mean-
ingful connection to Thompson’s apartment.

The settled rule is that the requisite connection is an ex-
pectation of privacy that society recognizes as reasonable.
Katz v. United States, 389 U. S. 347, 361 (1967) (Harlan, J.,
concurring). The application of that rule involves consider-
ation of the kind of place in which the individual claims the
privacy interest and what expectations of privacy are tra-
ditional and well recognized. Ibid. 1 would expect that
most, if not all, social guests legitimately expect that, in ac-
cordance with social custom, the homeowner will exercise
her discretion to include or exclude others for the guests’
benefit. As we recognized in Minnesota v. Olson, 495 U. S.
91 (1990), where these social expectations exist—as in the
case of an overnight guest—they are sufficient to create a
legitimate expectation of privacy, even in the absence of any
property right to exclude others. In this respect, the dis-
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sent must be correct that reasonable expectations of the
owner are shared, to some extent, by the guest. This analy-
sis suggests that, as a general rule, social guests will have
an expectation of privacy in their host’s home. That is not
the case before us, however.

In this case respondents have established nothing more
than a fleeting and insubstantial connection with Thompson’s
home. For all that appears in the record, respondents used
Thompson’s house simply as a convenient processing station,
their purpose involving nothing more than the mechanical
act of chopping and packing a substance for distribution.
There is no suggestion that respondents engaged in con-
fidential communications with Thompson about their transac-
tion. Respondents had not been to Thompson’s apartment
before, and they left it even before their arrest. The Minne-
sota Supreme Court, which overturned respondents’ convie-
tions, acknowledged that respondents could not be fairly
characterized as Thompson’s “guests.” 569 N. W. 2d 169,
175-176 (1997); see also 545 N. W. 2d 695, 698 (Minn. Ct.
App. 1996) (noting that Carter’s only evidence—that he was
there to package cocaine—was inconsistent with his claim
that “he was predominantly a social guest” in Thompson’s
apartment).

If respondents here had been visiting 20 homes, each for a
minute or two, to drop off a bag of cocaine and were appre-
hended by a policeman wrongfully present in the 19th home;
or if they had left the goods at a home where they were not
staying and the police had seized the goods in their absence,
we would have said that Rakas compels rejection of any
privacy interest respondents might assert. So it does here,
given that respondents have established no meaningful tie
or connection to the owner, the owner’s home, or the owner’s
expectation of privacy.

We cannot remain faithful to the underlying principle in
Rakas without reversing in this case, and I am not per-
suaded that we need depart from it to protect the homeown-
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er’s own privacy interests. Respondents have made no per-
suasive argument that we need to fashion a per se rule of
home protection, with an automatic right for all in the home
to invoke the exclusionary rule, in order to protect homeown-
ers and their guests from unlawful police intrusion. With
these observations, I join the Court’s opinion.

JUSTICE BREYER, concurring in the judgment.

I agree with JUSTICE GINSBURG that respondents can
claim the Fourth Amendment’s protection. Petitioner, how-
ever, raises a second question, whether under the circum-
stances Officer Thielen’s observation made “from a public
area outside the curtilage of the residence” violated respond-
ents’” Fourth Amendment rights. See Pet. for Cert. i. In
my view, it did not.

I would answer the question on the basis of the following
factual assumptions, derived from the evidentiary record
presented here: (1) On the evening of May 15, 1994, an anony-
mous individual approached Officer Thielen, telling him that
he had just walked by a nearby apartment window through
which he had seen some people bagging drugs; (2) the apart-
ment in question was a garden apartment that was partly
below ground level; (3) families frequently used the grassy
area just outside the apartment’s window for walking or for
playing; (4) members of the public also used the area just
outside the apartment’s window to store bicycles; (5) in an
effort to verify the tipster’s information, Officer Thielen
walked to a position about 1 to 1% feet in front of the win-
dow; (6) Officer Thielen stood there for about 15 minutes
looking down through a set of venetian blinds; (7) what he
saw, namely, people putting white powder in bags, verified
the account he had heard; and (8) he then used that informa-
tion to help obtain a search warrant. See App. E-1 to E-3,
E-9 to E-12, G-8 to G-9, G-12 to G-14, G-26, G-29 to G-30,
G-32, G-39 to G-40, G-67 to G-71, I-2 to I-3.
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The trial court concluded that persons then within Ms.
Thompson’s kitchen “did not have an expectation of privacy
from the location where Officer Thielen made his observa-
tions . . .,” No. K9-94-0985 (Minn. Dist. Ct., Dec. 16, 1994),
App. E-10 (unpublished), because Officer Thielen stood out-
side the apartment’s “curtilage” when he made his observa-
tions, id., at E-10 to E-12. And the Minnesota Supreme
Court, while finding that Officer Thielen had violated the
Fourth Amendment, did not challenge the trial court’s cur-
tilage determination; indeed, it assumed that Officer Thie-
len stood outside the apartment’s curtilage. 569 N. W. 2d
169, 177, and n. 10 (1997) (stating “it is plausible that
Thielen’s presence just outside the apartment window was
legitimate”).

Officer Thielen, then, stood at a place used by the public
and from which one could see through the window into the
kitchen. The precautions that the apartment’s dwellers
took to maintain their privacy would have failed in respect
to an ordinary passerby standing in that place. Given this
Court’s well-established case law, I cannot say that the offi-
cer engaged in what the Constitution forbids, namely, an “un-
reasonable search.” See, e.g., Florida v. Riley, 488 U. S.
445, 448 (1989) (finding observation of greenhouse from heli-
copters in public airspace permissible, even though owners
had enclosed greenhouse on two sides, relied on bushes
blocking ground-level observations through remaining two
sides, and covered 90% of roof); California v. Ciraolo, 476
U. S. 207, 209 (1986) (finding observation of backyard from
plane in public airspace permissible despite 6-foot outer fence
and 10-foot inner fence around backyard); cf. Katz v. United
States, 389 U. S. 347, 351 (1967).

The Minnesota Supreme Court reached a different conclu-
sion in part because it believed that Officer Thielen had en-
gaged in unusual activity, that he “climbed over some bushes,
crouched down and placed his face 12 to 18 inches from the
window,” and in part because he saw into the apartment
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through “a small gap” in blinds that were drawn. 569
N. W. 2d, at 177-178. But I would not here determine
whether the crouching and climbing or “plac[ing] his face”
makes a constitutional difference because the record before
us does not contain support for those factual conclusions.
That record indicates that Officer Thielen would not have
needed to, and did not, climb over bushes or crouch. See
App. G-12 to G-13, G-27 to G-30, G-43 to G-46 (Officer Thie-
len’s testimony); id., at I-3 (photograph of apartment build-
ing). And even though the primary evidence consists of Of-
ficer Thielen’s own testimony, who else could have known?
Given the importance of factual nuance in this area of con-
stitutional law, I would not determine the constitutional
significance of factual assertions that the record denies.
Ctf. Walters v. National Assn. of Radiation Survivors, 473
U. S. 305, 342 (1985) (Brennan, J., dissenting) (citing Brown
v. Chote, 411 U. S. 452, 457 (1973)).

Neither can the matter turn upon “gaps” in drawn blinds.
Whether there were holes in the blinds or they were simply
pulled the “wrong way” makes no difference. One who lives
in a basement apartment that fronts a publicly traveled
street, or similar space, ordinarily understands the need for
care lest a member of the public simply direct his gaze
downward.

Putting the specific facts of this case aside, there is a bene-
fit to an officer’s decision to confirm an informant’s tip by
observing the allegedly illegal activity from a public vantage
point. Indeed, there are reasons why Officer Thielen stood
in a public place and looked through the apartment window.
He had already received information that a crime was taking
place in the apartment. He intended to apply for a warrant.
He needed to verify the tipster’s credibility. He might have
done so in other ways, say, by seeking general information
about the tipster’s reputation and then obtaining a warrant
and searching the apartment. But his chosen method—ob-
serving the apartment from a public vantage point—would
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more likely have saved an innocent apartment dweller from
a physically intrusive, though warrant-based, search if the
constitutionally permissible observation revealed no illegal
activity.

For these reasons, while agreeing with JUSTICE GINS-
BURG, I also concur in the Court’s judgment reversing the
Minnesota Supreme Court.

JUSTICE GINSBURG, with whom JUSTICE STEVENS and
JUSTICE SOUTER join, dissenting.

The Court’s decision undermines not only the security of
short-term guests, but also the security of the home resident
herself. In my view, when a homeowner or lessee personally
invites a guest into her home to share in a common endeavor,
whether it be for conversation, to engage in leisure activities,
or for business purposes licit or illicit, that guest should
share his host’s shelter against unreasonable searches and
seizures.

I do not here propose restoration of the “legitimately on
the premises” criterion stated in Jones v. United States, 362
U. S. 257, 267 (1960), for the Court rejected that formulation
in Rakas v. Illinois, 439 U. S. 128, 142 (1978), as it did the
“automatic standing rule” in United States v. Salvucci, 448
U.S. 83, 95 (1980). First, the disposition I would reach in
this case responds to the unique importance of the home—
the most essential bastion of privacy recognized by the law.
See United States v. Karo, 468 U. S. 705, 714 (1984) (“[Plri-
vate residences are places in which the individual normally
expects privacy free of governmental intrusion not author-
ized by a warrant . ... Our cases have not deviated from
this basic Fourth Amendment principle.”); Payton v. New
York, 445 U. S. 573, 589 (1980) (“The Fourth Amendment pro-
tects the individual’s privacy in a variety of settings. In
none is the zone of privacy more clearly defined than when
bounded by the unambiguous physical dimensions of an indi-
vidual’s home.”). Second, even within the home itself, the
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position to which I would adhere would not permit “a casual
visitor who has never seen, or been permitted to visit, the
basement of another’s house to object to a search of the base-
ment if the visitor happened to be in the kitchen of the house
at the time of the search.” Rakas, 439 U. S., at 142. Fur-
ther, I would here decide only the case of the homeowner
who chooses to share the privacy of her home and her com-
pany with a guest, and would not reach classroom hypotheti-
cals like the milkman or pizza deliverer.

My concern centers on an individual’s choice to share her
home and her associations there with persons she selects.
Our decisions indicate that people have a reasonable expecta-
tion of privacy in their homes in part because they have the
prerogative to exclude others. See id., at 149 (legitimate
expectation of privacy turns in large part on ability to ex-
clude others from place searched). The power to exclude
implies the power to include. See, e. g., Coombs, Shared Pri-
vacy and the Fourth Amendment, or the Rights of Relation-
ships, 75 Calif. L. Rev. 1593, 1618 (1987) (“One reason we
protect the legal right to exclude others is to empower the
owner to choose to share his home or other property with
his intimates.”); Alschuler, Interpersonal Privacy and the
Fourth Amendment, 4 N. IIl. U. L. Rev. 1, 13 (1983) (“[Olne
of the main rights attaching to property is the right to share
its shelter, its comfort and its privacy with others.”). Our
Fourth Amendment decisions should reflect these comple-
mentary prerogatives.

A homedweller places her own privacy at risk, the Court’s
approach indicates, when she opens her home to others, un-
certain whether the duration of their stay, their purpose, and
their “acceptance into the household” will earn protection.
Ante, at 90.! It remains textbook law that “[slearches and
seizures inside a home without a warrant are presumptively

L At oral argument, counsel for petitioner informed the Court that the
lessee of the apartment was charged, tried, and convicted of the same
crimes as respondents. Tr. of Oral Arg. 10-11.
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unreasonable absent exigent circumstances.” Karo, 468
U.S., at 714-715. The law in practice is less secure.
Human frailty suggests that today’s decision will tempt po-
lice to pry into private dwellings without warrant, to find
evidence incriminating guests who do not rest there through
the night. See Simien, The Interrelationship of the Scope
of the Fourth Amendment and Standing to Object to Unrea-
sonable Searches, 41 Ark. L. Rev. 487, 539 (1988) (“[I]f the
police have no probable cause, they have everything to gain
and nothing to lose if they search under circumstances where
they know that at least one of the potential defendants will
not have standing.”). Rakas tolerates that temptation with
respect to automobile searches. See Ashdown, The Fourth
Amendment and the “Legitimate Expectation of Privacy,”
34 Vand. L. Rev. 1289, 1321 (1981) (criticizing Rakas as “pre-
sent[ing] a framework in which there may be nothing to lose
and something to gain by the illegal search of a car that
carries more than one occupant”); see also Rakas, 439 U. S.,
at 169 (White, J., dissenting) (“After this decision, police will
have little to lose by unreasonably searching vehicles occu-
pied by more than one person.”). I see no impelling reason
to extend this risk into the home. See Silverman v. United
States, 365 U.S. 505, 511 (1961) (“At the very core [of the
Fourth Amendment] stands the right of a man to retreat into
his own home and there be free from unreasonable govern-
mental intrusion.”). As I see it, people are not genuinely
“secure in their . .. houses . . . against unreasonable searches
and seizures,” U.S. Const., Amdt. 4, if their invitations to
others increase the risk of unwarranted governmental peer-
ing and prying into their dwelling places.

Through the host’s invitation, the guest gains a reasonable
expectation of privacy in the home. Minnesota v. Olson,
495 U.S. 91 (1990), so held with respect to an overnight
guest. The logic of that decision extends to shorter term
guests as well. See 5 W. LaFave, Search and Seizure: A
Treatise on the Fourth Amendment §11.3(b), p. 137 (3d ed.
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1996) (“[1]t is fair to say that the Olson decision lends consid-
erable support to the claim that shorter-term guests also
have standing.”). Visiting the home of a friend, relative, or
business associate, whatever the time of day, “serves func-
tions recognized as valuable by society.” Olson, 495 U. S.,
at 98. One need not remain overnight to anticipate privacy
in another’s home, “a place where [the guest] and his posses-
sions will not be disturbed by anyone but his host and those
his host allows inside.” Id., at 99. In sum, when a home-
owner chooses to share the privacy of her home and her com-
pany with a short-term guest, the twofold requirement
“emerg[ing] from prior decisions” has been satisfied: Both
host and guest “have exhibited an actual (subjective) expec-
tation of privacy”; that “expectation [is] one [our] society is
prepared to recognize as ‘reasonable.’” Katz v. United
States, 389 U. S. 347, 361 (1967) (Harlan, J., concurring).?

As the Solicitor General acknowledged, the illegality of the
host-guest conduct, the fact that they were partners in
crime, would not alter the analysis. See Tr. of Oral Arg.

2In his concurring opinion, JUSTICE KENNEDY maintains that respond-
ents here lacked “an expectation of privacy that society recognizes as rea-
sonable,” ante, at 101, because they “established nothing more than a
fleeting and insubstantial connection” with the host’s home, ante, at 102.
As the Minnesota Supreme Court reported, however, the stipulated facts
showed that respondents were inside the apartment with the host’s per-
mission, remained inside for at least 214 hours, and, during that time, en-
gaged in concert with the host in a collaborative venture. See 569 N. W.
2d 169, 175-176 (1997). These stipulated facts—which scarcely resemble
a stop of a minute or two at the 19th of 20 homes to drop off a packet, see
ante, at 102—securely demonstrate that the host intended to share her
privacy with respondents, and that respondents, therefore, had entered
into the homeland of Fourth Amendment protection. While I agree with
the Minnesota Supreme Court that, under the rule settled since Katz, the
reasonableness of the expectation of privacy controls, not the visitor’s sta-
tus as social guest, invitee, licensee, or business partner, 569 N. W. 2d, at
176, I think it noteworthy that five Members of the Court would place
under the Fourth Amendment’s shield, at least, “almost all social guests,”
ante, at 99 (KENNEDY, J., concurring).
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22-23. In Olson, for example, the guest whose security this
Court’s decision shielded stayed overnight while the police
searched for him. 495 U. S., at 93-94. The Court held that
the guest had Fourth Amendment protection against a war-
rantless arrest in his host’s home despite the guest’s involve-
ment in grave crimes (first-degree murder, armed robbery,
and assault). Other decisions have similarly sustained
Fourth Amendment pleas despite the criminality of the de-
fendants’ activities. See, e. g., Payton, 445 U. S., at 583-603
(murder and armed robbery); Katz, 389 U. S., at 348-359 (tel-
ephoning across state lines to place illegal wagers); Silver-
man, 365 U. S., at 508-512 (gambling offenses). Indeed, it
must be this way. If the illegality of the activity made con-
stitutional an otherwise unconstitutional search, such Fourth
Amendment protection, reserved for the innocent only,
would have little force in regulating police behavior toward
either the innocent or the guilty.

Our leading decision in Katz is key to my view of this case.
There, we ruled that the Government violated the petition-
er’s Fourth Amendment rights when it electronically re-
corded him transmitting wagering information while he was
inside a public telephone booth. 389 U. S., at 353. We were
mindful that “the Fourth Amendment protects people, not
places,” id., at 351, and held that this electronic monitoring of
a business call “violated the privacy upon which [the caller]
justifiably relied while using the telephone booth,” id., at 353.
Our obligation to produce coherent results in this often vis-
ited area of the law requires us to inform our current exposi-
tions by benchmarks already established. As Justice Har-
lan explained in his dissent in Poe v. Ullman, 367 U. S. 497,
544 (1961):

“Each new claim to Constitutional protection must be
considered against a background of Constitutional pur-
poses, as they have been rationally perceived and his-
torically developed. Though we exercise limited and
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sharply restrained judgment, yet there is no ‘mechanical
yardstick,” no ‘mechanical answer.” The decision of an
apparently novel claim must depend on grounds which
follow closely on well-accepted principles and criteria.
The new decision must take ‘its place in relation to what
went before and further [cut] a channel for what is to

9

come. Ibid. (quoting Irvine v. California, 347 U. S.
128, 147 (1954) (Frankfurter, J., dissenting)).

The Court’s decision in this case veers sharply from the path
marked in Katz. I do not agree that we have a more reason-
able expectation of privacy when we place a business call to
a person’s home from a public telephone booth on the side
of the street, see Katz, 389 U. S., at 353, than when we actu-
ally enter that person’s premises to engage in a common
endeavor.?

3JUSTICE SCALIA’s lively concurring opinion deplores our adherence to
Katz. In suggesting that we have elevated Justice Harlan’s concurring
opinion in Katz to first place, see ante, at 97, JUSTICE SCALIA undervalues
the clear opinion of the Court that “the Fourth Amendment protects peo-
ple, not places,” 389 U. S,, at 351. That core understanding is the leitmo-
tif of Justice Harlan’s concurring opinion. One cannot avoid a strong
sense of déja vu on reading JUSTICE SCALIA’s elaboration. It so vividly
recalls the opinion of Justice Black in dissent in Katz. See 389 U. S., at
365 (Black, J., dissenting) (“While I realize that an argument based on the
meaning of words lacks the scope, and no doubt the appeal, of broad policy
discussions and philosophical discourses . . ., for me the language of the
Amendment is the crucial place to look.”); id., at 373 (“[Bly arbitrarily
substituting the Court’s language . . . for the Constitution’s language the
Court has made the Fourth Amendment its vehicle for holding all laws
violative of the Constitution which offend the Court’s broadest concept of
privacy.”); ibid. (“I will not distort the words of the Amendment in order
to ‘keep the Constitution up to date’ or ‘to bring it into harmony with the
times.””). JUSTICE SCALIA relies on what he deems “clear text,” ante, at
97, to argue that the Fourth Amendment protects people from searches
only in the places where they live, ante, at 96. Again, as Justice Stewart
emphasized in the majority opinion in Katz, which stare decisis and rea-
son require us to follow, “the Fourth Amendment protects people, not
places.” 389 U.S., at 351.
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* * *

For the reasons stated, I dissent from the Court’s judg-
ment, and would retain judicial surveillance over the war-
rantless searches today’s decision allows.
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KNOWLES ». IOWA

CERTIORARI TO THE SUPREME COURT OF IOWA
No. 97-7597.  Argued November 3, 1998—Decided December 8, 1998

An Towa policeman stopped petitioner Knowles for speeding and issued
him a citation rather than arresting him. The officer then conducted a
full search of the car, without either Knowles’ consent or probable cause,
found marijuana and a “pot pipe,” and arrested Knowles. Before his
trial on state drug charges, Knowles moved to suppress the evidence,
arguing that because he had not been arrested, the search could not be
sustained under the “search incident to arrest” exception recognized in
United States v. Robinson, 414 U. S. 218. The trial court denied the
motion and found Knowles guilty, based on state law giving officers au-
thority to conduct a full-blown search of an automobile and driver where
they issue a citation instead of making a custodial arrest. In affirming,
the State Supreme Court applied its bright-line “search incident to cita-
tion” exception to the Fourth Amendment’s warrant requirement, rea-
soning that so long as the officer had probable cause to make a custodial
arrest, there need not in fact have been an arrest.

Held: The search at issue, authorized as it was by state law, nonetheless
violates the Fourth Amendment. Neither of the two historical excep-
tions for the “search incident to arrest” exception, see Robinson, supra,
at 234, is sufficient to justify the search in the present case. First, the
threat to officer safety from issuing a traffic citation is a good deal less
than in the case of a custodial arrest. While concern for safety during
a routine traffic stop may justify the “minimal” additional intrusion of
ordering a driver and passengers out of the car, it does not by itself
justify the often considerably greater intrusion attending a full field-
type search. Even without the search authority Iowa urges, officers
have other, independent bases to search for weapons and protect them-
selves from danger. Second, the need to discover and preserve evi-
dence does not exist in a traffic stop, for once Knowles was stopped for
speeding and issued a citation, all evidence necessary to prosecute that
offense had been obtained. Iowa’s argument that a “search incident to
citation” is justified because a suspect may try to hide evidence of his
identity or of other crimes is unpersuasive. An officer may arrest a
driver if he is not satisfied with the identification furnished, and the
possibility that an officer would stumble onto evidence of an unrelated
offense seems remote. Pp. 116-119.

569 N. W. 2d 601, reversed and remanded.
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REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Paul Rosenberg argued the cause for petitioner. With
him on the briefs was Maria Ruhtenberg.

Bridget A. Chambers, Assistant Attorney General of Iowa,
argued the cause for respondent. With her on the brief
were Thomas J. Miller, Attorney General, and Elizabeth M.
Osenbaugh, Solicitor General.™

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

An Iowa police officer stopped petitioner Knowles for
speeding, but issued him a citation rather than arresting
him. The question presented is whether such a procedure
authorizes the officer, consistently with the Fourth Amend-
ment, to conduct a full search of the car. We answer this
question “no.”

Knowles was stopped in Newton, Iowa, after having been
clocked driving 43 miles per hour on a road where the speed
limit was 25 miles per hour. The police officer issued a cita-
tion to Knowles, although under Iowa law he might have
arrested him. The officer then conducted a full search of
the car, and under the driver’s seat he found a bag of mari-
juana and a “pot pipe.” Knowles was then arrested and
charged with violation of state laws dealing with controlled
substances.

Before trial, Knowles moved to suppress the evidence so
obtained. He argued that the search could not be sustained
under the “search incident to arrest” exception recognized in
United States v. Robinson, 414 U. S. 218 (1973), because he
had not been placed under arrest. At the hearing on the
motion to suppress, the police officer conceded that he had

*James J. Tomkovicz, Steven R. Shapiro, Susan N. Herman, and Lisa
B. Kemler filed a brief for the American Civil Liberties Union et al. as
amict curiae urging reversal.

Stephen R. McSpadden filed a brief for the National Association of
Police Organizations, Inc., as amicus curiae urging affirmance.
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neither Knowles’ consent nor probable cause to conduct the
search. He relied on Iowa law dealing with such searches.

Towa Code Ann. §321.485(1)(a) (West 1997) provides that
Iowa peace officers having cause to believe that a person has
violated any traffic or motor vehicle equipment law may ar-
rest the person and immediately take the person before a
magistrate. Iowa law also authorizes the far more usual
practice of issuing a citation in lieu of arrest or in lieu of
continued custody after an initial arrest.! See Iowa Code
Ann. §805.1(1) (West Supp. 1997). Section 805.1(4) provides
that the issuance of a citation in lieu of an arrest “does not
affect the officer’s authority to conduct an otherwise lawful
search.” The Iowa Supreme Court has interpreted this pro-
vision as providing authority to officers to conduct a full-
blown search of an automobile and driver in those cases
where police elect not to make a custodial arrest and instead
issue a citation—that is, a search incident to citation. See
State v. Meyer, 543 N. W. 2d 876, 879 (1996); State v. Becker,
458 N. W. 2d 604, 607 (1990).

Based on this authority, the trial court denied the motion
to suppress and found Knowles guilty. The Supreme Court
of Towa, sitting en banc, affirmed by a divided vote. 569
N. W. 2d 601 (1997). Relying on its earlier opinion in State
v. Doran, 563 N. W. 2d 620 (1997), the Iowa Supreme Court
upheld the constitutionality of the search under a bright-line
“search incident to citation” exception to the Fourth Amend-
ment’s warrant requirement, reasoning that so long as the

!Towa law permits the issuance of a citation in lieu of arrest for most
offenses for which an accused person would be “eligible for bail.” See
Towa Code Ann. §805.1(1) (West Supp. 1997). In addition to traffic and
motor vehicle equipment violations, this would permit the issuance of a
citation in lieu of arrest for such serious felonies as second-degree bur-
glary, §713.5 (West Supp. 1997), and first-degree theft, §714.2(1) (West
1993), both bailable offenses under Iowa law. See §811.1 (West Supp.
1997) (listing all nonbailable offenses). The practice in Iowa of permit-
ting citation in lieu of arrest is consistent with law reform efforts. See 3
W. LaFave, Search and Seizure §5.2(h), p. 99, and n. 151 (3d ed. 1996).
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arresting officer had probable cause to make a custodial ar-
rest, there need not in fact have been a custodial arrest. We
granted certiorari, 523 U. S. 1019 (1998), and we now reverse.

The State contends that Knowles has challenged Iowa
Code’s §805.1(4) only “on its face” and not “as applied,” in
which case, the argument continues, his challenge would run
afoul of Sibron v. New York, 392 U. S. 40 (1968). But in his
motion to suppress, Knowles argued that “[blecause the offi-
cer had no probable cause and no search warrant, and the
search cannot otherwise be justified under the Fourth
Amendment, the search of the car was unconstitutional.”
App. 7. Knowles did not argue below, and does not argue
here, that the statute could never be lawfully applied. The
question we therefore address is whether the search at issue,
authorized as it was by state law, nonetheless violates the
Fourth Amendment.?

In Robinson, supra, we noted the two historical rationales
for the “search incident to arrest” exception: (1) the need to
disarm the suspect in order to take him into custody, and (2)
the need to preserve evidence for later use at trial. 414
U. S., at 234. See also United States v. Edwards, 415 U. S.
800, 802-803 (1974); Chimel v. California, 395 U. S. 752, 762—
763 (1969); Preston v. United States, 376 U. S. 364, 367 (1964);

2Jowa also contends that Knowles’ challenge is precluded because he
failed to seek review of a separate decision of the Iowa Supreme Court,
which affirmed his conviction for possession of drug paraphernalia in viola-
tion of a city ordinance. That decision, Iowa argues, resulted from the
same search at issue here, rejected the same Fourth Amendment chal-
lenge Knowles now makes, and, under principles of res judicata, bars his
present challenge. Even if Knowles’ failure to seek certiorari review of
this decision could preclude his present challenge, Iowa waived this argu-
ment by failing to raise it in its brief in opposition to the petition for
certiorari. See this Court’s Rule 15.2; Oklahoma City v. Tuttle, 471 U. S.
808, 816 (1985) (“Nonjurisdictional defects of this sort should be brought
to our attention no later than in respondent’s brief in opposition to the
petition for certiorari; if not, we consider it within our discretion to deem
the defect waived”).
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Agnello v. United States, 269 U. S. 20, 30 (1925); Weeks v.
United States, 232 U.S. 383, 392 (1914). But neither of
these underlying rationales for the search incident to arrest
exception is sufficient to justify the search in the present
case.

We have recognized that the first rationale—officer
safety—is “‘both legitimate and weighty,’” Maryland v.
Wilson, 519 U. S. 408, 412 (1997) (quoting Pennsylvania V.
Mimmes, 434 U. S. 106, 110 (1977) (per curiam)). The threat
to officer safety from issuing a traffic citation, however, is a
good deal less than in the case of a custodial arrest. In Rob-
mson, we stated that a custodial arrest involves “danger to
an officer” because of “the extended exposure which follows
the taking of a suspect into custody and transporting him to
the police station.” 414 U.S., at 234-235. We recognized
that “[t]he danger to the police officer flows from the fact of
the arrest, and its attendant proximity, stress, and uncer-
tainty, and not from the grounds for arrest.” Id., at 234,
n. 5. A routine traffic stop, on the other hand, is a relatively
brief encounter and “is more analogous to a so-called ‘Terry
stop’ . . . than to a formal arrest.” Berkemer v. McCarty,
468 U. S. 420, 439 (1984). See also Cupp v. Murphy, 412
U. S. 291, 296 (1973) (“Where there is no formal arrest ... a
person might well be less hostile to the police and less likely
to take conspicuous, immediate steps to destroy incriminat-
ing evidence”).

This is not to say that the concern for officer safety is
absent in the case of a routine traffic stop. It plainly is not.
See Mimms, supra, at 110; Wilson, supra, at 413-414. But
while the concern for officer safety in this context may jus-
tify the “minimal” additional intrusion of ordering a driver
and passengers out of the car, it does not by itself justify the
often considerably greater intrusion attending a full field-
type search. Even without the search authority Iowa urges,
officers have other, independent bases to search for weapons
and protect themselves from danger. For example, they
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may order out of a vehicle both the driver, Mimms, supra,
at 111, and any passengers, Wilson, supra, at 414; perform
a “patdown” of a driver and any passengers upon reasonable
suspicion that they may be armed and dangerous, Terry v.
Ohio, 392 U.S. 1 (1968); conduct a “Terry patdown” of the
passenger compartment of a vehicle upon reasonable suspi-
cion that an occupant is dangerous and may gain immediate
control of a weapon, Michigan v. Long, 463 U. S. 1032, 1049
(1983); and even conduct a full search of the passenger com-
partment, including any containers therein, pursuant to a
custodial arrest, New York v. Belton, 4563 U.S. 454, 460
(1981).

Nor has Iowa shown the second justification for the au-
thority to search incident to arrest—the need to discover and
preserve evidence. Once Knowles was stopped for speeding
and issued a citation, all the evidence necessary to prosecute
that offense had been obtained. No further evidence of ex-
cessive speed was going to be found either on the person of
the offender or in the passenger compartment of the car.

Towa nevertheless argues that a “search incident to cita-
tion” is justified because a suspect who is subject to a routine
traffic stop may attempt to hide or destroy evidence related
to his identity (e. g., a driver’s license or vehicle registration),
or destroy evidence of another, as yet undetected crime. As
for the destruction of evidence relating to identity, if a police
officer is not satisfied with the identification furnished by the
driver, this may be a basis for arresting him rather than
merely issuing a citation. As for destroying evidence of
other crimes, the possibility that an officer would stumble
onto evidence wholly unrelated to the speeding offense
seems remote.

In Robinson, we held that the authority to conduct a full
field search as incident to an arrest was a “bright-line rule,”
which was based on the concern for officer safety and de-
struction or loss of evidence, but which did not depend in
every case upon the existence of either concern. Here we
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are asked to extend that “bright-line rule” to a situation
where the concern for officer safety is not present to the
same extent and the concern for destruction or loss of evi-
dence is not present at all. We decline to do so. The judg-
ment of the Supreme Court of Iowa is reversed, and the
cause is remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.
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MOSLEY ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 97-7213. Argued October 14, 1998—Decided December 8, 1998

Order granting certiorari vacated, and certiorari dismissed. Reported
below: 126 F. 3d 200.

Donald J. McCauley argued the cause for petitioner.
With him on the briefs were Richard Coughlin, Jeffrey T.
Green, and Joseph S. Miller.

David C. Frederick argued the cause for the United
States. With him on the brief were Solicitor General Waa-
man, Assistant Attorney General Robinson, Deputy Solici-
tor General Dreeben, and Thomas E. Booth.*

PER CURIAM.

The Court is advised that the petitioner died in Spring-
field, Missouri, on November 16, 1998. The Court’s order
granting the writ of certiorari, see 523 U.S. 1019 (1998),
therefore is vacated, and the petition for certiorari is dis-
missed. See United States v. Green, 507 U.S. 545 (1993)
(per curiam,).

It is so ordered.

*Briefs of amici curiae urging reversal were filed for the Association
of Criminal Defense Lawyers in New Jersey by Chester M. Keller; and for
the National Association of Criminal Defense Lawyers by Alan L. Zegas
and David M. Porter.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 97-1472. Argued November 10, 1998—Decided December 14, 1998

Petitioner, an at-will employee, filed this action for damages against re-
spondents alleging, inter alia, that they conspired to have him fired
in retaliation for obeying a federal grand jury subpoena and to deter
him from testifying at their upcoming criminal trial for Medicare
fraud, and that their acts had “injured [him] in his person or prop-
erty” in violation of 42 U. S. C. §1985(2). In dismissing the suit for
failure to state a claim, the District Court relied on Circuit precedent
holding that an at-will employee discharged pursuant to a conspiracy
proscribed by §1985(2) has suffered no actual injury because he has
no constitutionally protected interest in continued employment. The
Eleventh Circuit affirmed.

Held: The sort of the harm alleged by petitioner—essentially third-party
interference with at-will employment relationships—states a claim for
damages under §1985(2). In relevant part, the statute proscribes con-
spiracies to “deter, by force, intimidation, or threat, any . . . witness in
any [federal] court . . . from attending such court, or from testifying to
any matter pending therein, . . . or to injure [him] in his person or
property on account of his having so attended or testified,” §1985(2),
and provides that if conspirators “do . . . any act in furtherance of . . .
such conspiracy, whereby another is injured in his person or prop-
erty, . . . the party so injured . .. may” recover damages, §1985(3).
The Eleventh Circuit erred in concluding that petitioner must suffer
an injury to a “constitutionally protected property interest” to state a
claim. Nothing in the language or purpose of the proscriptions in the
first clause of § 1985(2), nor in its attendant remedial provisions, estab-
lishes such a requirement. The gist of the wrong at which §1985(2) is
directed is not deprivation of property, but intimidation or retaliation
against witnesses in federal-court proceedings. The terms “injured in
his person or property” define the harm that the victim may suffer as a
result of the conspiracy to intimidate or retaliate. Thus, the fact that
employment at will is not “property” for purposes of the Due Process
Clause, see Bishop v. Wood, 426 U. S. 341, 345-347, does not mean that
loss of at-will employment may not “injurfe] [petitioner] in his person
or property” for §1985(2)'s purposes. Such harm has long been, and
remains, a compensable injury under tort law, and there is no reason to
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ignore this tradition here. To the extent that the terms “injured in his
person or property” refer to such tort principles, there is ample support
for the Court’s holding. Pp. 124-127.

132 F. 3d 46, reversed and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Charles C. Stebbins III argued the cause and filed briefs
for petitioner.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Acting Assistant At-
torney General Lee, Deputy Solicitor General Underwood,
David K. Flynn, and Timothy J. Moran.

Phillip A. Bradley argued the cause for respondents.
With him on the briefs for respondents Garrison et al. were
Barry J. Armstrong and David E. Hudson. J. Patrick
Claiborne and Terrance P. Leiden filed a brief for respond-
ent Molloy.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner Michael A. Haddle, an at-will employee, alleges
that respondents conspired to have him fired from his job in
retaliation for obeying a federal grand jury subpoena and to
deter him from testifying at a federal criminal trial. We
hold that such interference with at-will employment may
give rise to a claim for damages under the Civil Rights Act
of 1871, Rev. Stat. §1980, 42 U. S. C. §1985(2).

According to petitioner’s complaint, a federal grand jury
indictment in March 1995 charged petitioner’s employer,

*Briefs of amici curiae urging reversal were filed for the Lawyers’
Committee for Civil Rights Under Law by George W. Jones, Jr., Jacque-
line Gerson Cooper, Daniel F. Kolb, Norman Redlich, Barbara R. Arn-
wine, Thomas J. Henderson, Richard T. Seymour, and Teresa A. Ferrante;
for the National Employment Lawyers Association et al. by Mark Allen
Kleiman and Paula A. Brantner; and for the National Whistleblower
Center by Stephen M. Kohn.
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Healthmaster, Inc., and respondents Jeanette Garrison and
Dennis Kelly, officers of Healthmaster, with Medicare fraud.
Petitioner cooperated with the federal agents in the investi-
gation that preceded the indictment. He also appeared to
testify before the grand jury pursuant to a subpoena, but
did not testify due to the press of time. Petitioner was also
expected to appear as a witness in the criminal trial result-
ing from the indictment.

Although Garrison and Kelly were barred by the Bank-
ruptecy Court from participating in the affairs of Health-
master, they conspired with G. Peter Molloy, Jr., one of the
remaining officers of Healthmaster, to bring about peti-
tioner’s termination. They did this both to intimidate peti-
tioner and to retaliate against him for his attendance at the
federal-court proceedings.

Petitioner sued for damages in the United States District
Court for the Southern District of Georgia, asserting a
federal claim under 42 U. S. C. §1985(2) and various state-
law claims. Petitioner stated two grounds for relief under
§1985(2): one for conspiracy to deter him from testifying
in the upcoming criminal trial and one for conspiracy to re-
taliate against him for attending the grand jury proceedings.
As §1985 demands, he also alleged that he had been “in-
jured in his person or property” by the acts of respondents
in violation of §1985(2) and that he was entitled to recover
his damages occasioned by such injury against respondents
jointly and severally.

Respondents moved to dismiss for failure to state a claim
upon which relief can be granted. Because petitioner con-
ceded that he was an at-will employee, the District Court
granted the motion on the authority of Morast v. Lance,
807 F. 2d 926 (1987). In Morast, the Eleventh Circuit held
that an at-will employee who is dismissed pursuant to a
conspiracy proscribed by §1985(2) has no cause of action.
The Morast court explained: “[T]o make out a cause of action
under § 1985(2) the plaintiff must have suffered an actual in-
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jury. Because Morast was an at will employee, . . . he had no
constitutionally protected interest in continued employment.
Therefore, Morast’s discharge did not constitute an actual
injury under this statute.” Id., at 930. Relying on its deci-
sion in Morast, the Court of Appeals affirmed. Judgt. order
reported at 132 F. 3d 46 (1997).

The Eleventh Circuit’s rule in Morast conflicts with the
holdings of the First and Ninth Circuits. See Irizarry v.
Quiros, 722 F. 2d 869, 871 (CAl 1983), and Portman v.
County of Santa Clara, 995 F. 2d 898, 909-910 (CA9 1993).
We therefore granted certiorari, 523 U. S. 1136 (1998), to
decide whether petitioner was “injured in his property or
person” when respondents induced his employer to termi-
nate petitioner’s at-will employment as part of a conspiracy
prohibited by § 1985(2).

Section 1985(2), in relevant part, proscribes conspiracies
to “deter, by force, intimidation, or threat, any party or wit-
ness in any court of the United States from attending such
court, or from testifying to any matter pending therein,
freely, fully, and truthfully, or to injure such party or wit-
ness in his person or property on account of his having so
attended or testified.”! The statute provides that if one

1Section 1985(2) proscribes the following conspiracies: “If two or more
persons in any State or Territory conspire to deter, by force, intimidation,
or threat, any party or witness in any court of the United States from
attending such court, or from testifying to any matter pending therein,
freely, fully, and truthfully, or to injure such party or witness in his person
or property on account of his having so attended or testified, or to influ-
ence the verdict, presentment, or indictment of any grand or petit juror
in any such court, or to injure such juror in his person or property on
account of any verdict, presentment, or indictment lawfully assented to
by him, or of his being or having been such juror; or if two or more per-
sons conspire for the purpose of impeding, hindering, obstructing, or de-
feating, in any manner, the due course of justice in any State or Territory,
with intent to deny to any citizen the equal protection of the laws, or to
injure him or his property for lawfully enforcing, or attempting to enforce,
the right of any person, or class of persons, to the equal protection of
the laws.”
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or more persons engaged in such a conspiracy “do, or cause
to be done, any act in furtherance of the object of such
conspiracy, whereby another is injured in his person or
property, . . . the party so injured . .. may have an action
for the recovery of damages occasioned by such injury . . .
against any one or more of the conspirators.” §1985(3).2
Petitioner’s action was dismissed pursuant to Federal Rule
of Civil Procedure 12(b)(6) because, in the Eleventh Circuit’s
view, he had not suffered an injury that could give rise to
a claim for damages under §1985(2). We must, of course,
assume that the facts as alleged in petitioner’s complaint are
true and that respondents engaged in a conspiracy prohib-
ited by §1985(2). Our review in this case is accordingly con-
fined to one question: Can petitioner state a claim for dam-
ages by alleging that a conspiracy proscribed by §1985(2)
induced his employer to terminate his at-will employment??
We disagree with the Eleventh Circuit’s conclusion that
petitioner must suffer an injury to a “constitutionally pro-
tected property interest” to state a claim for damages under
§1985(2). Nothing in the language or purpose of the pro-
scriptions in the first clause of § 1985(2), nor in its attendant
remedial provisions, establishes such a requirement. The
gist of the wrong at which § 1985(2) is directed is not depri-
vation of property, but intimidation or retaliation against
witnesses in federal-court proceedings. The terms “injured
in his person or property” define the harm that the victim
may suffer as a result of the conspiracy to intimidate or re-
taliate. Thus, the fact that employment at will is not “prop-

2Section 1985(3) contains the remedial provision granting a cause of
action for damages to those harmed by any of the conspiracies prohibited
in §1985. See Kush v. Rutledge, 460 U. S. 719, 724-725 (1983) (listing the
various conspiracies that § 1985 prohibits).

3We express no opinion regarding respondents’ argument that intim-
idation claims under §1985(2) are limited to conduct involving force or
threat of force, or their argument that only litigants, and not witnesses,
may bring § 1985(2) claims. We leave those issues for the courts below to
resolve on remand.
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erty” for purposes of the Due Process Clause, see Bishop v.
Wood, 426 U. S. 341, 345-347 (1976), does not mean that loss
of at-will employment may not “injur[e] [petitioner] in his
person or property” for purposes of § 1985(2).

We hold that the sort of harm alleged by petitioner
here—essentially third-party interference with at-will em-
ployment relationships—states a claim for relief under
§1985(2). Such harm has long been a compensable injury
under tort law, and we see no reason to ignore this tradition
in this case. As Thomas Cooley recognized:

“One who maliciously and without justifiable cause, in-
duces an employer to discharge an employee, by means
of false statements, threats or putting in fear, or per-
haps by means of malevolent advice and persuasion, is
liable in an action of tort to the employee for the dam-
ages thereby sustained. And it makes no difference
whether the employment was for a fixed term not yet
expired or is terminable at the will of the employer.”
2 Law of Torts 589-591 (3d ed. 1906) (emphasis added).

This Court also recognized in Truax v. Raich, 239 U. S. 33
(1915):

“The fact that the employment is at the will of the par-
ties, respectively, does not make it one at the will of
others. The employé has manifest interest in the free-
dom of the employer to exercise his judgment without
illegal interference or compulsion and, by the weight
of authority, the unjustified interference of third persons
is actionable although the employment is at will.” Id.,
at 38 (citing cases).

The kind of interference with at-will employment rela-
tions alleged here is merely a species of the traditional
torts of intentional interference with contractual relations
and intentional interference with prospective contractual
relations. See Restatement (Second) of Torts §766, Com-
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ment g, pp. 10-11 (1977); see also id., §766B, Comment c,
at 22. This protection against third-party interference with
at-will employment relations is still afforded by state law
today. See W. Keeton, D. Dobbs, R. Keeton, & D. Owen,
Prosser and Keaton on Law of Torts § 129, pp. 995-996, and
n. 83 (bth ed. 1984) (citing cases). For example, the State
of Georgia, where the acts underlying the complaint in this
case took place, provides a cause of action against third
parties for wrongful interference with employment relations.
See Georgia Power Co. v. Busbin, 242 Ga. 612, 613, 250 S. E.
2d 442, 444 (1978) (“[E]ven though a person’s employment
contract is at will, he has a valuable contract right which
may not be unlawfully interfered with by a third person”);
see also Troy v. Interfinancial, Inc., 171 Ga. App. 763, 766—
769, 320 S.E. 2d 872, 877-879 (1984) (directed verdict in-
appropriate against defendant who procured plaintiff’s ter-
mination for failure to lie at a deposition hearing).* Thus,
to the extent that the terms “injured in his person or prop-
erty” in § 1985 refer to principles of tort law, see 3 W. Black-
stone, Commentaries on the Laws of England 118 (1768)
(describing the universe of common-law torts as “all private
wrongs, or civil injuries, which may be offered to the rights
of either a man’s person or his property”), we find ample
support for our holding that the harm occasioned by the
conspiracy here may give rise to a claim for damages under
§ 1985(2).

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

4 Petitioner did bring a claim for tortious interference with his em-
ployment relation against respondents in Georgia state court, but that
claim was dismissed on summary judgment and the dismissal affirmed on
appeal. The ultimate course of petitioner’s state-law claim, however, has
no bearing on whether he can state a claim for damages under § 1985(2) in
federal court.
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NYNEX CORP. ET AL. v. DISCON, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 96-1570. Argued October 5, 1998—Decided December 14, 1998

Respondent Discon, Inec., sold “removal services”—i. e., the removal of
obsolete telephone equipment—through petitioner Materiel Enterprises
Company, a subsidiary of petitioner NYNEX Corporation, for the use
of petitioner New York Telephone Company, another NYNEX sub-
sidiary. After Materiel Enterprises began buying such services from
AT&T Technologies, rather than from Discon, Discon filed this suit,
alleging that petitioners and others had engaged in unfair, improper,
and anticompetitive activities. The District Court dismissed the com-
plaint for failure to state a claim. The Second Circuit affirmed with
an exception, holding that certain of Discon’s allegations—that Materiel
Enterprises paid AT&T Technologies more than Discon would have
charged because it could pass the higher prices on to New York Tele-
phone, which could then pass them on to telephone consumers through
higher regulatory-agency-approved service charges; that Materiel En-
terprises would receive a year-end rebate from AT&T Technologies
and share it with NYNEX; that Materiel Enterprises would not buy
from Discon because it refused to participate in this fraudulent scheme;
and that Discon therefore went out of business—stated a claim under
§1 of the Sherman Act. Noting that the ordinary procompetitive ra-
tionale for discriminating in favor of one supplier over another was lack-
ing in this case, and that, in fact, the complaint alleged that Materiel
Enterprises’ buying decision was anticompetitive, the court held that
Discon may have alleged a cause of action under, inter alia, the anti-
trust rule set forth in Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359
U. S. 207, 212, that group boycotts are illegal per se. For somewhat
similar reasons the court believed the complaint stated a valid con-
spiracy to monopolize claim under §2 of the Act.

Held: The per se group boycott rule does not apply to a single buyer’s
decision to buy from one seller rather than another. Pp. 133-140.

(a) Precedent limits the per se rule in the boycott context to cases
involving horizontal agreements among direct competitors. See, e. g,
Business Electronics Corp. v. Sharp Electronics Corp., 485 U. S. 717,
734. The per se rule is inapplicable here because this case concerns
only a vertical agreement and a vertical restraint, in the form of de-
priving a supplier of a potential customer. Nor is there a special fea-
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ture that could distinguish this case from such precedent. Although
petitioners’ behavior hurt consumers by raising telephone service rates,
that consumer injury naturally flowed not so much from a less com-
petitive market for removal services, as from the exercise of market
power lawfully in the hands of a monopolist, New York Telephone, com-
bined with a deception worked upon the regulatory agency that pre-
vented the agency from controlling the exercise of monopoly power.
Applying the per se rule here would transform cases involving business
behavior that is improper for various reasons into treble-damages anti-
trust cases and would discourage firms from changing suppliers—even
where the competitive process itself does not suffer harm. Moreover,
special anticompetitive motive cannot be found in Discon’s claim that
Materiel Enterprises hoped to drive Discon from the market lest Discon
reveal its behavior to New York Telephone or to the relevant regulatory
agency. That motive does not turn Materiel Enterprises’ actions into a
“boycott” under this Court’s precedents, and Discon’s reasons why the
motive’s presence should lead to the application of the per se rule are
unconvincing. Finally, Discon’s allegations that New York Telephone
(through Materiel Enterprises) was the largest buyer of removal serv-
ices in the State, and that only AT&T Technologies competed for New
York Telephone’s business, are not sufficient to warrant application of
a per se presumption of consequent harm to the competitive process
itself, absent a horizontal agreement. Discon’s complaint suggests
that other actual or potential competitors might have provided roughly
similar checks upon “equipment removal” prices and services with or
without Discon, which argues against the likelihood of anticompetitive
harm. Pp. 133-139.

(b) Unless petitioners’ purchasing practices harmed the competitive
process, they did not amount to a conspiracy to monopolize in violation
of §2, and Discon cannot succeed on this claim without prevailing on its
§1 claim. Pp. 139-140.

(c) Petitioners’ argument that Discon’s complaint should be dismissed
because it fails to allege that petitioners’ purchasing decisions harmed
the competitive process itself lies outside the questions presented for
certiorari, which were limited to the application of the per se rule, and
cannot be raised in this Court. P. 140.

93 F. 3d 1055, vacated and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

James R. Young argued the cause for petitioners. With
him on the briefs were John Thorne, Richard G. Taranto,
Guy Miller Struve, James D. Liss, and Vincent T. Chang.



130 NYNEX CORP. v. DISCON, INC.

Opinion of the Court

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae. With him on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Klein, Deputy Assistant Attorney General Melamed,
Barbara McDowell, Catherine G. O’Sullivan, Mark S. Po-
pofsky, and Debra A. Valentine.

Lawrence C. Brown argued the cause for respondent.
With him on the brief was John H. Ring I11.*

JUSTICE BREYER delivered the opinion of the Court.

In this case we ask whether the antitrust rule that group
boycotts are illegal per se as set forth in Klor’s, Inc. v.
Broadway-Hale Stores, Inc., 359 U. S. 207, 212 (1959), applies
to a buyer’s decision to buy from one seller rather than an-
other, when that decision cannot be justified in terms of ordi-
nary competitive objectives. We hold that the per se group
boycott rule does not apply.

I

Before 1984 American Telephone and Telegraph Company
(AT&T) supplied most of the Nation’s telephone service and,
through wholly owned subsidiaries such as Western Elec-
tric, it also supplied much of the Nation’s telephone equip-
ment. In 1984 an antitrust consent decree took AT&T out
of the local telephone service business and left AT&T a
long-distance telephone service provider, competing with
such firms as MCI and Sprint. See M. Kellogg, J. Thorne,
& P. Huber, Federal Telecommunications Law §4.6, p. 221

*Briefs of amici curiae urging reversal were filed for the American
Automobile Manufacturers Association by Stephen M. Shapiro, Roy T.
Englert, Jr., Donald M. Falk, and Mark Slywynsky; for the Business
Roundtable by Thomas B. Leary and Robert C. Weinbaum; for GTE Cor-
poration by Christopher Landaw, Paul T. Cappuccio, William P. Barr,
and M. Edward Whelan I11; and for the Association of the Bar of the City
of New York by Richard M. Steuer.

Mark R. Patterson and Stephen F. Ross filed a brief for Law Professors
as amici curiae urging affirmance.
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(1992). The decree transformed AT&T’s formerly owned
local telephone companies into independent firms. At the
same time, the decree insisted that those local firms help
assure competitive long-distance service by guaranteeing
long-distance companies physical access to their systems and
to their local customers. See United States v. American
Telephone & Telegraph Co., 552 F. Supp. 131, 225, 227 (DC
1982), aff’d sub nom. Maryland v. United States, 460 U. S.
1001 (1983). To guarantee that physical access, some local
telephone firms had to install new call-switching equipment;
and to install new call-switching equipment, they often had
to remove old call-switching equipment. This case involves
the business of removing that old switching equipment (and
other obsolete telephone equipment)—a business called “re-
moval services.”

Discon, Inc., the respondent, sold removal services used
by New York Telephone Company, a firm supplying local
telephone service in much of New York State and parts
of Connecticut. New York Telephone is a subsidiary of
NYNEX Corporation. NYNEX also owns Materiel En-
terprises Company, a purchasing entity that bought re-
moval services for New York Telephone. Discon, in a
lengthy detailed complaint, alleged that the NYNEX de-
fendants (namely, NYNEX, New York Telephone, Materiel
Enterprises, and several NYNEX related individuals) en-
gaged in unfair, improper, and anticompetitive activities in
order to hurt Discon and to benefit Discon’s removal serv-
ices competitor, AT&T Technologies, a lineal descendant of
Western Electric. The Federal District Court dismissed
Discon’s complaint for failure to state a claim. The Court
of Appeals for the Second Circuit affirmed that dismissal
with an exception, and that exception is before us for
consideration.

The Second Circuit focused on one of Discon’s specific
claims, a claim that Materiel Enterprises had switched its
purchases from Discon to Discon’s competitor, AT&T Tech-
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nologies, as part of an attempt to defraud local telephone
service customers by hoodwinking regulators. According to
Discon, Materiel Enterprises would pay AT&T Technolo-
gies more than Discon would have charged for similar re-
moval services. It did so because it could pass the higher
prices on to New York Telephone, which in turn could
pass those prices on to telephone consumers in the form
of higher regulatory-agency-approved telephone service
charges. At the end of the year, Materiel Enterprises would
receive a special rebate from AT&T Technologies, which
Materiel Enterprises would share with its parent, NYNEX.
Discon added that it refused to participate in this fraudulent
scheme, with the result that Materiel Enterprises would not
buy from Discon, and Discon went out of business.

These allegations, the Second Circuit said, state a cause
of action under §1 of the Sherman Act, though under a
“different legal theory” from the one articulated by Discon.
93 F. 3d 1055, 1060 (1996). The Second Circuit conceded
that ordinarily “the decision to discriminate in favor of one
supplier over another will have a pro-competitive intent and
effect.” Id., at 1061. But, it added, in this case, “no such
pro-competitive rationale appears on the face of the com-
plaint.” Ibid. Rather, the complaint alleges Materiel En-
terprises’ decision to buy from AT&T Technologies, rather
than from Discon, was intended to be, and was, “anti-
competitive.” Ibid. Hence, “Discon has alleged a cause
of action under, at least, the rule of reason, and possibly
under the per se rule applied to group boycotts in Klor’s,
if the restraint of trade ‘“has no purpose except stifling
competition.””” Ibid. (quoting Oreck Corp. v. Whirlpool
Corp., 579 F. 2d 126, 131 (CA2) (en banc) (in turn quoting
White Motor Co. v. United States, 372 U. S. 253, 263 (1963)),
cert. denied, 439 U.S. 946 (1978)). For somewhat similar
reasons the Second Circuit believed the complaint stated
a valid claim of conspiracy to monopolize under §2 of the
Sherman Act. See 93 F. 3d, at 1061-1062.
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The Second Circuit noted that the Courts of Appeals are
uncertain as to whether, or when, the per se group boycott
rule applies to a decision by a purchaser to favor one supplier
over another (which the Second Circuit called a “two-firm
group boycott”). Compare Com-Tel, Inc. v. DuKane Corp.,
669 F. 2d 404, 411-413, and nn. 13, 16 (CA6 1982); Cascade
Cabinet Co. v. Western Cabinet & Millwork Inc., 710 F. 2d
1366, 1370-1371 (CA9 1983), with Construction Aggregate
Transport, Inc. v. Florida Rock Industries, Inc., 710 F. 2d
752, 776-778 (CA11 1983). We granted certiorari in order
to consider the applicability of the per se group boycott rule
where a single buyer favors one seller over another, albeit
for an improper reason.

II

As this Court has made clear, the Sherman Act’s prohibi-
tion of “[e]very” agreement in “restraint of trade,” 26 Stat.
209, as amended, 15 U. S. C. §1, prohibits only agreements
that unreasonably restrain trade. See Business Electron-
ics Corp. v. Sharp Electronics Corp., 485 U. S. 717, 723 (1988)
(citing National Collegiate Athletic Assn. v. Board of Re-
gents of Univ. of Okla., 468 U.S. 85, 98 (1984)); Stand-
ard 01l Co. of N. J. v. United States, 221 U. S. 1, 59-62 (1911);
2 P. Areeda & H. Hovenkamp, Antitrust Law §320b, p. 49
(1995). Yet certain kinds of agreements will so often prove
so harmful to competition and so rarely prove justified that
the antitrust laws do not require proof that an agreement of
that kind is, in fact, anticompetitive in the particular circum-
stances. See State Oil Co. v. Khan, 522 U. S. 3, 10 (1997);
Northwest Wholesale Stationers, Inc. v. Pacific Stationery
& Printing Co., 472 U. S. 284, 289-290 (1985); 2 Areeda &
Hovenkamp, supra, §320b, at 49-52. An agreement of such
a kind is unlawful per se. See, e.g., United States v.
Socony-Vacuum Oil Co., 310 U. S. 150, 218 (1940) (finding
horizontal price-fixing agreement per se illegal); Dr. Miles
Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 408
(1911) (finding vertical price-fixing agreement per se illegal);
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Palmer v. BRG of Ga., Inc., 498 U. S. 46, 49-50 (1990) (per
curiam) (finding horizontal market division per se illegal).

The Court has found the per se rule applicable in certain
group boycott cases. Thus, in Fashion Originators’ Guild
of America, Inc. v. FTC, 312 U.S. 457 (1941), this Court
considered a group boycott created by an agreement among
a group of clothing designers, manufacturers, suppliers,
and retailers. The defendant designers, manufacturers, and
suppliers had promised not to sell their clothes to retailers
who bought clothes from competing manufacturers and
suppliers. The defendants wanted to present evidence that
would show their agreement was justified because the boy-
cotted competitors used “piralted]” fashion designs. Id.,
at 467. But the Court wrote that “it was not error to re-
fuse to hear the evidence offered”—evidence that the agree-
ment was reasonable and necessary to “protect . . . against
the devastating evils” of design pirating—for that evidence
“is no more material than would be the reasonableness of the
prices fixed” by a price-fixing agreement. Id., at 467-468.

In Klor’s the Court also applied the per se rule. The
Court considered a boycott created when a retail store,
Broadway-Hale, and 10 household appliance manufacturers
and their distributors agreed that the distributors would
not sell, or would sell only at discriminatory prices, house-
hold appliances to Broadway-Hale’s small, nearby competi-
tor, namely, Klor’s. 359 U. S., at 208-209. The defendants
had submitted undisputed evidence that their agreement
hurt only one competitor (Klor’s) and that so many other
nearby appliance-selling competitors remained that competi-
tion in the marketplace continued to thrive. Id., at 209-210.
The Court held that this evidence was beside the point. The
conspiracy was “not to be tolerated merely because the vic-
tim is just one merchant.” Id., at 213. The Court thereby
inferred injury to the competitive process itself from the na-
ture of the boycott agreement. And it forbade, as a matter
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of law, a defense based upon a claim that only one small firm,
not competition itself, had suffered injury.

The case before us involves Klor’s. The Second Circuit
did not forbid the defendants to introduce evidence of “jus-
tification.” To the contrary, it invited the defendants to do
so, for it said that the “per se rule” would apply only if no
“pro-competitive justification” were to be found. 93 F. 3d,
at 1061; cf. 7 P. Areeda & H. Hovenkamp, Antitrust Law
91510, p. 416 (1986) (“Boycotts are said to be unlawful per
se but justifications are routinely considered in defining the
forbidden category”). Thus, the specific legal question be-
fore us is whether an antitrust court considering an agree-
ment by a buyer to purchase goods or services from one sup-
plier rather than another should (after examining the buyer’s
reasons or justifications) apply the per se rule if it finds no
legitimate business reason for that purchasing decision. We
conclude no boycott-related per se rule applies and that the
plaintiff here must allege and prove harm, not just to a single
competitor, but to the competitive process, i. e., to competi-
tion itself.

Our conclusion rests in large part upon precedent, for
precedent limits the per se rule in the boycott context to
cases involving horizontal agreements among direct com-
petitors. The agreement in Fashion Originators’ Guild
involved what may be called a group boycott in the strong-
est sense: A group of competitors threatened to withhold
business from third parties unless those third parties would
help them injure their directly competing rivals. Although
Klor’s involved a threat made by a single powerful firm, it
also involved a horizontal agreement among those threat-
ened, namely, the appliance suppliers, to hurt a competitor
of the retailer who made the threat. See 359 U. S., at 208—
209; see also P. Areeda & L. Kaplow, Antitrust Analysis:
Problems, Text, and Cases 333 (5th ed. 1997) (defining para-
digmatic boycott as “collective action among a group of com-
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petitors that may inhibit the competitive vitality of rivals”);
11 H. Hovenkamp, Antitrust Law § 1901e, pp. 189-190 (1998).
This Court emphasized in Klor’s that the agreement at
issue was

“not a case of a single trader refusing to deal with an-
other, nor even of a manufacturer and a dealer agreeing
to an exclusive distributorship. Alleged in this com-
plaint is a wide combination consisting of manufacturers,
distributors and a retailer.” 359 U. S., at 212-213 (foot-
note omitted).

This Court subsequently pointed out specifically that
Klor’s was a case involving not simply a “vertical” agree-
ment between supplier and customer, but a case that also
involved a “horizontal” agreement among competitors. See
Business Electronics, 485 U.S., at 734. And in doing so,
the Court held that a “vertical restraint is not illegal per se
unless it includes some agreement on price or price levels.”
Id., at 735-736. This precedent makes the per se rule in-
applicable, for the case before us concerns only a vertical
agreement and a vertical restraint, a restraint that takes the
form of depriving a supplier of a potential customer. See 11
Hovenkamp, supra, §1902d, at 198.

We have not found any special feature of this case that
could distinguish it from the precedent we have just dis-
cussed. We concede Discon’s claim that the petitioners’ be-
havior hurt consumers by raising telephone service rates.
But that consumer injury naturally flowed not so much from
a less competitive market for removal services, as from
the exercise of market power that is lawfully in the hands
of a monopolist, namely, New York Telephone, combined
with a deception worked upon the regulatory agency that
prevented the agency from controlling New York Telephone’s
exercise of its monopoly power.

To apply the per se rule here—where the buyer’s deci-
sion, though not made for competitive reasons, composes
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part of a regulatory fraud—would transform cases involving
business behavior that is improper for various reasons,
say, cases involving nepotism or personal pique, into treble-
damages antitrust cases. And that per se rule would dis-
courage firms from changing suppliers—even where the
competitive process itself does not suffer harm. Cf. Poller
v. Columbia Broadcasting System, Inc., 368 U.S. 464, 484
(1962) (Harlan, J., dissenting) (citing Packard Motor Car Co.
v. Webster Motor Car Co., 243 F. 2d 418, 421 (CADC 1957)).

The freedom to switch suppliers lies close to the heart
of the competitive process that the antitrust laws seek to
encourage. Cf. Standard O1l, 221 U. S., at 62 (noting “the
freedom of the individual right to contract when not unduly
or improperly exercised [is] the most efficient means for the
prevention of monopoly”). At the same time, other laws,
for example, “unfair competition” laws, business tort laws,
or regulatory laws, provide remedies for various “competi-
tive practices thought to be offensive to proper standards of
business morality.” 3 P. Areeda & H. Hovenkamp, Anti-
trust Law §651d, p. 78 (1996). Thus, this Court has refused
to apply per se reasoning in cases involving that kind of
activity. See Brooke Group Ltd. v. Brown & Williamson
Tobacco Corp., 509 U.S. 209, 225 (1993) (“Even an act of
pure malice by one business competitor against another
does not, without more, state a claim under the federal anti-
trust laws”); 3 Areeda & Hovenkamp, supra, §651d, at 80
(“[TIn the presence of substantial market power, some kinds
of tortious behavior could anticompetitively create or sustain
a monopoly, [but] it is wrong categorically to condemn such
practices . . . or categorically to excuse them”).

Discon points to another special feature of its complaint,
namely, its claim that Materiel Enterprises hoped to drive
Discon from the market lest Discon reveal its behavior to
New York Telephone or to the relevant regulatory agency.
That hope, says Discon, amounts to a special anticompeti-
tive motive.
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We do not see how the presence of this special motive,
however, could make a significant difference. That motive
does not turn Materiel Enterprises’ actions into a “boycott”
within the meaning of this Court’s precedents. See supra,
at 135-136. Nor, for that matter, do we understand how
Discon believes the motive affected Materiel Enterprises’
behavior. Why would Discon’s demise have made Discon’s
employees less likely, rather than more likely, to report
the overcharge/rebate scheme to telephone regulators? Re-
gardless, a per se rule that would turn upon a showing that
a defendant not only knew about but also hoped for a firm’s
demise would create a legal distinction—between corporate
knowledge and corporate motive—that does not necessarily
correspond to behavioral differences and which would be
difficult to prove, making the resolution of already complex
antitrust cases yet more difficult. We cannot find a convine-
ing reason why the presence of this special motive should
lead to the application of the per se rule.

Finally, we shall consider an argument that is related
tangentially to Discon’s per se claims. The complaint al-
leges that New York Telephone (through Materiel Enter-
prises) was the largest buyer of removal services in New
York State, see Amended Complaint 92, 29, 99, App. 75,
83, 110, and that only AT&T Technologies competed for
New York Telephone’s business, see 2, 26, 29, id., at 75,
82-83. One might ask whether these accompanying allega-
tions are sufficient to warrant application of a Klor’s-type
presumption of consequent harm to the competitive process
itself.

We believe that these allegations do not do so, for, as
we have said, see supra, at 135-136, antitrust law does not
permit the application of the per se rule in the boycott con-
text in the absence of a horizontal agreement, though in
other contexts, say, vertical price fixing, conduct may fall
within the scope of a per se rule not at issue here, see, e. g.,
Dr. Miles Medical Co., 220 U.S., at 408. The complaint
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itself explains why any such presumption would be par-
ticularly inappropriate here, for it suggests the presence
of other potential or actual competitors, which fact, in the
circumstances, could argue against the likelihood of anti-
competitive harm. The complaint says, for example, that
New York Telephone itself was a potential competitor in
that New York Telephone considered removing its equip-
ment by itself, and in fact did perform a few jobs itself. See
927, App. 83. The complaint also suggests that other
nearby small local telephone companies needing removal
services must have worked out some way to supply them.
See {53, id., at 91. The complaint’s description of the re-
moval business suggests that entry was easy, perhaps to the
point where other firms, employing workers who knew how
to remove a switch and sell it for scrap, might have entered
that business almost at will. Cf. §27, id., at 83. To that
extent, the complaint suggests other actual or potential com-
petitors might have provided roughly similar checks upon
“equipment removal” prices and services with or without
Discon. At the least, the complaint provides no sound basis
for assuming the contrary. Its simple allegation of harm
to Discon does not automatically show injury to competition.

III

The Court of Appeals also upheld the complaint’s charge
of a conspiracy to monopolize in violation of §2 of the
Sherman Act. It did so, however, on the understanding
that the conspiracy in question consisted of the very same
purchasing practices that we have previously discussed.
Unless those agreements harmed the competitive process,
they did not amount to a conspiracy to monopolize. We do
not see, on the basis of the facts alleged, how Discon could
succeed on this claim without prevailing on its §1 claim.
See 3 Areeda & Hovenkamp, supra, § 651e, at 81-82. Given
our conclusion that Discon has not alleged a §1 per se viola-
tion, we think it prudent to vacate this portion of the Court
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of Appeals’ decision and allow the court to reconsider its
finding of a §2 claim.
Iv

Petitioners ask us to reach beyond the “per se” issues and
to hold that Discon’s complaint does not allege anywhere
that their purchasing decisions harmed the competitive proc-
ess itself and, for this reason, it should be dismissed. They
note that Discon has not pointed to any paragraph of the
complaint that alleges harm to the competitive process.
This matter, however, lies outside the questions presented
for certiorari. Those questions were limited to the appli-
cation of the per se rule. For that reason, we believe peti-
tioners cannot raise that argument in this Court.

v

For these reasons, the judgment of the Court of Appeals
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 98-437. Decided December 14, 1998

Respondent Coleman was convicted in a California court of, inter alia,
murder. At the trial’s penalty phase, the judge gave a so-called Briggs
instruction, then required by state law, which informed the jury of the
Governor’s power to commute a life sentence without the possibility of
parole to a lesser sentence that might include the possibility of parole.
The State Supreme Court affirmed on direct appeal. The Federal Dis-
trict Court granted Coleman’s subsequent habeas petition, finding that
the Briggs instruction violated the Eighth and Fourteenth Amendments
because it did not mention a limitation on the Governor’s power to com-
mute Coleman’s sentence. In affirming, the Ninth Circuit rejected the
State’s argument that the instruction, even if unconstitutional, did not
have a substantial and injurious effect or influence on the jury’s verdict,
as required by Brecht v. Abrahamson, 507 U. S. 619, 637. It applied
instead the rule of Boyde v. California, 494 U. S. 370, 380, finding that
there was a reasonable likelihood that the jury applied the instruction
in a way that prevented it from considering constitutionally relevant
evidence.

Held: The Ninth Circuit erred by failing to apply Brecht’s harmless-error
analysis. Brecht’s standard reflects the presumption of finality and le-
gality that attaches to a conviction at the conclusion of direct review.
It protects the State’s sovereign interest in punishing offenders and its
good-faith attempts to honor constitutional rights, while ensuring that
the extraordinary remedy of habeas corpus is available to those whom
society has grievously wronged. This balance is upset when a federal
court sets aside a state-court conviction or sentence without first deter-
mining that the error had a substantial and injurious effect on the jury’s
verdict. The Boyde test is not a harmless-error test at all. It merely
asks whether a constitutional error has occurred and does not inquire
into the error’s actual effect on the jury’s verdict.

Certiorari granted; 150 F. 3d 1105, reversed and remanded.
PER CURIAM.

After a jury trial in a state court in California, respondent
Russell Coleman was convicted of the September 5, 1979,
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rape, sodomy, and murder of Shirley Hill. The jury’s two
special circumstances findings of rape and sodomy made
Coleman death-penalty eligible under California law. See
People v. Coleman, 46 Cal. 3d 749, 756-757, 759 P. 2d 1260,
1264 (1988).

At the penalty phase of Coleman’s trial, the trial judge
gave the jury a so-called Briggs instruction, then required
by California law, which informed the jury of the Governor’s
power to commute a sentence of life without possibility of
parole to some lesser sentence that might include the possi-
bility of parole. After giving the standard Briggs instruc-
tion, the state trial court instructed the jury that it was not
to consider the Governor’s commutation power in reaching
its verdict. Thus, the full jury instruction on commutation
was as follows:

“You are instructed that under the State Constitution, a
Governor is empowered to grant a reprieve, pardon or
commutation of a sentence following conviction of the
crime.

“Under this power, a Governor may in the future com-
mute or modify a sentence of life imprisonment without
the possibility of parole to a lesser sentence that would
include the possibility of parole.

“So that you will have no misunderstandings relating
to a sentence of life without possibility of parole, you
have been informed generally as to the Governor’s com-
mutation modification power. You are now instructed,
however, that the matter of a Governor’s commutation
power is not to be considered by you in determining the
punishment for this defendant.

“You may not speculate as to if or when a Governor
would commute the sentence to a lesser one which in-
cludes the possibility of parole.

“I instruct you again that you are to consider only those
aggravating and mitigating factors which I have already
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read to you in determining which punishment shall be
imposed on this defendant.” Respondent’s Opposition
to Motion to Amend Petition for Writ of Habeas Corpus
in No. C89-1906 (ND Cal.), p. 7, Record, Doc. No. 267,
quoting Tr. 1059-1060.

In an unrelated case, we had upheld the Briggs instruc-
tion against a federal constitutional challenge. California
v. Ramos, 463 U. S. 992 (1983). On direct appeal, however,
Coleman argued that giving the Briggs instruction in his
case was reversible error under the California Supreme
Court’s decision in California v. Ramos, 37 Cal. 3d 136, 689
P. 2d 430 (1984). There the California Supreme Court held,
on remand from this Court, that the Briggs instruction vio-
lates the California Constitution because, in the California
Supreme Court’s view, it is misleading, invites the jury to
consider irrelevant and speculative matters, and diverts the
jury from its proper function.

The California Supreme Court rejected Coleman’s argu-
ment and upheld his death sentence. People v. Coleman,
supra. While the court found that the giving of the Briggs
instruction was error under California law, it held the error
was not prejudicial because the additional instruction told
the jury it should not consider the possibility of commutation
in determining Coleman’s sentence. Id., at 780-781, 759
P. 2d, at 1281-1282.

Coleman then sought a federal writ of habeas corpus.
Although the District Court acknowledged this Court’s hold-
ing that giving the Briggs instruction does not violate the
Federal Constitution and does not mislead or inappropri-
ately divert the jury, the court nonetheless granted the writ
as to Coleman’s death sentence. No. C89-1906 (ND Cal.,
Mar. 28, 1997), App. to Pet. for Cert. A-146, A-151. Rely-
ing on recent Ninth Circuit precedent, the District Court
found the Briggs instruction was inaccurate as applied to
Coleman because it did not mention a limitation on the Gov-
ernor’s power to commute Coleman’s sentence. Id., at A-



144 CALDERON ». COLEMAN

Per Curiam

147. Under the California Constitution, the Governor may
not commute the sentence of a prisoner who, like Coleman,
is a twice-convicted felon without the approval of four judges
of the California Supreme Court. Art. 5, §8.

The District Court found that, because the Briggs in-
struction did not mention this limitation on the Governor’s
commutation power, it violated the Eighth and Fourteenth
Amendments by “g[iving] the jury inaccurate information
and potentially divert[ing] its attention from the mitigation
evidence presented.” No. C89-1906, supra, at A-151. The
court also found that, in the context of the case—particularly,
the prosecutor’s arguments of future dangerousness, “the
commutation instruction would likely have prevented the
jury from giving due effect to Coleman’s mitigating evi-
dence.” Id., at A-149. The court did not in express terms
consider the effect of the additional instruction, which in-
structed the jury not to consider commutation, but it noted
that the Ninth Circuit had held in a similar case, Hamilton
v. Vasquez, 17 F. 3d 1149 (1994), “that the trial court did
not cure the error by instructing the jury not to consider
commutation.” No. C89-1906, supra, at A-148.

The Court of Appeals for the Ninth Circuit affirmed the
District Court’s grant of the writ as to Coleman’s sentence.
150 F. 3d 1105 (1998). The Court of Appeals agreed with
the District Court’s finding that the instruction, as ap-
plied to Coleman, gave the jury inaccurate information about
the Governor’s commutation power. Id., at 1118. And, in
a sweeping pronouncement, the court declared, “[a] commu-
tation instruction is unconstitutional when it is inaccurate.”
Ibid. The instruction at issue was fatally flawed, the court
held, because it “dramatically overstate[d] the possibility of
commuting the life sentence of a person such as Coleman”
(by creating “the false impression that the Governor, act-
ing alone,” could commute the sentence) and thus prevented
the jurors from “understand[ing] the choice they [welre

(X

asked to make” and “‘invited [them] to speculate’ that Cole-
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man could be effectively isolated from the community only
through a sentence of death.” Id., at 1119.

Having concluded that the giving of the instruction was
constitutional error, the Court of Appeals then took up the
State’s argument that, even if the instruction was unconsti-
tutional, it “did not have a ‘substantial and injurious effect
or influence’ on the jury’s sentence of death,” ibid., as re-
quired by Brecht v. Abrahamson, 507 U. S. 619, 637 (1993).
The court explained:

“To decide this question, we look to Boyde v. California,
494 U. S. 370 (1990). When the inaccuracy undermines
the jury’s understanding of sentencing options, ‘there is
a reasonable likelihood that the jury has applied the
challenged instruction in a way that prevents the consid-
eration of constitutionally relevant evidence.” Boyde,
494 U. S. at 380.

“We conclude the district court did not err in holding
that Coleman was denied due process by the state trial
court’s inaccurate commutation instruction.” 150 F. 3d,
at 1119 (citations omitted).

Though the Court of Appeals’ constitutional analysis of
the jury instruction, and the Circuit precedent on which it
relied, have not been approved by this Court, we do not con-
sider the validity of that analysis here because the State
has not asked us to do so. We will simply assume at this
stage that the instruction did not meet constitutional stand-
ards. The State does contend, however, that the Court of
Appeals erred by failing to apply the harmless-error analysis
of Brecht. We agree.

We held in Brecht that a federal court may grant habeas
relief based on trial error only when that error “‘had sub-
stantial and injurious effect or influence in determining the
jury’s verdict.”” 507 U. S., at 637 (quoting Kotteakos v.
United States, 328 U. S. 750, 776 (1946)). This standard re-
flects the “presumption of finality and legality” that attaches
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to a conviction at the conclusion of direct review. 507 U. S.,
at 633. It protects the State’s sovereign interest in punish-
ing offenders and its “good-faith attempts to honor constitu-
tional rights,” id., at 635, while ensuring that the extraordi-
nary remedy of habeas corpus is available to those “‘whom
society has grievously wronged,”” id., at 634 (quoting Fay v.
Noia, 372 U. S. 391, 440-441 (1963)).

A federal court upsets this careful balance when it sets
aside a state-court conviction or sentence without first deter-
mining that the error had a substantial and injurious effect
on the jury’s verdict. The social costs of retrial or resen-
tencing are significant, and the attendant difficulties are
acute in cases such as this one, where the original sentencing
hearing took place in November 1981, some 17 years ago.
No. C89-1906, App. to Pet. for Cert. A-101, n. 45. The State
is not to be put to this arduous task based on mere specula-
tion that the defendant was prejudiced by trial error; the
court must find that the defendant was actually prejudiced
by the error. Brecht, supra, at 637. As a consequence,
once the Court of Appeals determined that the giving of the
Briggs instruction was constitutional error, it was bound to
apply the harmless-error analysis mandated by Brecht.

The Boyde test that the Court of Appeals applied instead
is not a harmless-error test at all. It is, rather, the test
for determining, in the first instance, whether constitu-
tional error occurred when the jury was given an ambiguous
instruction that it might have interpreted to prevent consid-
eration of constitutionally relevant evidence. Boyde v. Cali-
fornia, 494 U. S. 370, 377, 380 (1990). In such cases, consti-
tutional error exists only if “there is a reasonable likelihood”
that the jury so interpreted the instruction.

Although the Boyde test for constitutional error, like
the Brecht harmless-error test, furthers the “strong policy
against retrials years after the first trial where the claimed
error amounts to no more than speculation,” 494 U. S., at
380, it is not a substitute for the Brecht harmless-error test.
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The Boyde analysis does not inquire into the actual effect
of the error on the jury’s verdict; it merely asks whether
constitutional error has occurred. If the Court of Appeals
had viewed the jury instruction as ambiguous on the issue
whether the Governor had the power alone to commute de-
fendant’s sentence, it might have inquired—as in Boyde—
whether there was a reasonable likelihood that the jury un-
derstood the instruction as stating the Governor had that
power. If the court found that possibility to be a reason-
able one, it would determine then whether the instruction,
so understood, was unconstitutional as applied to the de-
fendant. Even if the court found a constitutional violation,
however, it could not grant the writ without further inquiry.
As the Court has recognized on numerous occasions, some
constitutional errors do not entitle the defendant to relief,
particularly habeas relief. See, e. g., Brecht, supra, at 637-
638; O’Neal v. McAninch, 513 U.S. 432, 435-436 (1995)
(applying harmless-error review to an instruction that “vio-
lated the Federal Constitution by misleading the jury”).
The court must find that the error, in the whole context of
the particular case, had a substantial and injurious effect or
influence on the jury’s verdict.

The motion of respondent for leave to proceed in forma
pauperis and the petition for a writ of certiorari are granted,
the judgment of the Court of Appeals for the Ninth Circuit
is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

Busy appellate judges sometimes write imperfect opinions.
The failure adequately to explain the resolution of one issue
in an opinion that answers several questions is not a matter
of serious consequence if the decision is correct. In this
case, there might have been a slight flaw in the Court of
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Appeals’ brief explanation of why the invalid instruction
given to the jury was not harmless, but, as I shall explain,
the court’s ruling was unquestionably correct.

The State does not challenge the conclusion that the
jury was given an unconstitutional instruction. It merely
argues that this trial error should not “command automatic
reversal . . . without application of the harmless error test
of Brecht v. Abrahamson, 507 U. S. 619 (1993).”! And re-
spondent Coleman does not contend that Brecht is inappli-
cable. He merely argues that the Court of Appeals actually
performed the Brecht inquiry, albeit in an expedited fashion.
Thus, the only controversy before this Court is whether the
Court of Appeals was faithful to Brecht, and sufficiently ex-
plicit in its adherence.

Three aspects of the Brecht test for harmless error are
significant here: (1) The test requires the reviewing judge
to evaluate the error in the context of the entire record,;
(2) it asks whether the constitutional trial error at issue had
a “‘substantial and injurious effect or influence in determin-
ing the jury’s verdict,”” Brecht, 507 U.S., at 637 (quoting
Kotteakos v. United States, 328 U.S. 750, 776 (1946)); and
(3) if the judge has grave doubt about whether the error was
harmless, the uncertain judge should conclude that the error
affected the jury’s deliberations and grant relief, see O’Neal
v. McAninch, 513 U. S. 432 (1995).

In this case, it is undisputed that both the District Court
and the Court of Appeals made a thorough examination of
the entire record. The District Court’s 117-page opinion
carefully analyzed each of the respondent’s nonfrivolous
attacks on his conviction and concluded that the judgment
of guilt should stand. With respect to the death penalty,
however, the District Judge decided that the inaccurate
and misleading instruction describing the Governor’s com-

1Pet. for Cert. i.
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mutation power was unconstitutional and “would likely
have prevented the jury from giving due effect to Cole-
man’s mitigating evidence.”? Although the judge did not

2 App. to Pet. for Cert. 149. The District Court concluded more fully:

“Coleman was entitled, under the Eighth and Fourteenth Amendments,
to a sentencing jury that could fairly review the evidence he presented to
show that he should not be sentenced to death. See e. g., Boyde [v. Cali-
fornia, 494 U. S. 370, 377-378 (1990)]; Lockett [v. Ohio, 438 U. S. 586, 605
(1978)]. Considered in light of the prosecution argument, the aggravating
evidence and the record as a whole, the commutation instruction would
likely have prevented the jury from giving due effect to Coleman’s mitigat-
ing evidence. See Hamilton [v. Vasquez, 17 F. 3d 1149, 1163 (CA9), cert.
denied, 512 U. S. 1220 (1994)]; ¢f. Boyde, 494 U. S. at 370.

“Believing that the governor could, single-handedly, render Coleman
eligible for parole, for example, the jury would have found it difficult to
give ‘a reasoned moral response’ to testimony about Coleman’s temper and
his history of incarceration that was introduced to explain his behavior.
See Hamilton, 17 F. 3d at 1160. During its deliberation, the jury re-
quested a copy of Coleman’s prior felony convictions, which [suggests] that
it gave them considerable weight. RT 1068-72. Yet the instruction pre-
vented the jury from learning that Coleman’s prior convictions not only
weighed against him in aggravation but also made parole considerably less
likely. See [California v. Ramos, 463 U.S. 992, 1008 (1983)] (penalty-
phase jury may consider many factors in determining whether death is
the appropriate punishment); see also Penry [v. Lynaugh, 492 U. S. 302,
324 (1989)] (penalty-phase instruction unconstitutionally allowed jury to
give aggravating, but not mitigating, effect to evidence of petitioner’s
mental retardation).

“The need for accurate parole-related instructions is heightened when
the prosecution argues the issue of a defendant’s future dangerousness.
See Simmons [v. South Carolina, 512 U. S. 154, 164 (1994)] (due process
violated when trial court refused to give accurate parole-eligibility in-
struction to rebut prosecution’s argument about future dangerousness).
Here, the prosecutor built his penalty-phase case around Coleman’s prior
felonies and his propensity for violence, both in and out of prison. His
closing argument, in particular, told the jury that Coleman ‘has already
demonstrated what he is capable of doing on numerous occasions to each
and every one of us. . . . He is manipulative, he is dangerous to all of us.’
RT 1011-12, 1029-30; see Simmons, [512 U. S., at 157] (prosecutor alluded
to future dangerousness by arguing that death sentence would be ‘a re-
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use the exact words that this Court used in its opinions in
Kotteakos, Brecht, and O’Neal, it is perfectly clear that he
was convinced that the instruction had a “substantial and
injurious effect” on the jury’s deliberations. This conclu-
sion is reinforced by the statement of a juror explaining
how the invalid instruction had, in fact, affected the jury’s
deliberations.?

Because there is no reason to believe that the District
Court’s evaluation of the impact of the invalid instruction
was incorrect, it is not surprising that the Court of Appeals
affirmed without writing extensively about the harmless-
error issue. It reasoned, in brief, that if there was a rea-
sonable likelihood that the jury had applied an invalid
instruction in a way that prevented the consideration of
constitutionally relevant evidence, the error necessarily
satisfied the Brecht test. Instead of spelling out its rea-

sponse of society to someone who is a threat[’]); Hamilton, 17 F. 3d at
1162 (prosecutor argued that [Hamilton] would be ‘conniving and devising
ways to manipulate the system and get out[’]). This argument may have
caused the jury to speculate about the possibility that Coleman would be
released if he were not sentenced to death.

“Because the instruction, in the context of Coleman’s penalty-phase
proceeding, gave the jury inaccurate information and potentially diverted
its attention from the mitigation evidence presented, his death sentence
violates the Eighth and Fourteenth Amendments: ‘The jury in this case
deliberating under these instructions could not have made the constitu-
tionally mandated reasoned and informed choice between a sentence of
life imprisonment without possibility of parole and a sentence of death.’
See Hamilton, 17 F. 3d at 1164.” Id., at 149-151 (footnote omitted).

3“[A]ccording to juror Verda New, the possibility of parole was a much

discussed topic in deciding whether respondent should live or die:
‘[The jurors] openly discussed that Russell Coleman would be released
from prison unless we sentenced him to death. Several jurors stated that
he could be paroled if we sentenced him to life in prison. . . . Many of the
jurors expressed their fear that if we failed to sentence Mr. Coleman to
death, the courts or the Governor could allow him to be released from
prison. This was the most significant part of our discussions regarding
the appropriate penalty.”” Brief in Opposition 7.



Cite as: 525 U. S. 141 (1998) 151

STEVENS, J., dissenting

soning at length, it merely cited an earlier en banc deci-
sion of the Ninth Circuit that came to a similar conclusion.
See McDowell v. Calderon, 130 F. 3d 833, 838 (1997), cert.
denied, 523 U. S. 1103 (1998).4

Perhaps there may be cases in which a more detailed and
written analysis of the harmless-error issue should precede
an appellate court’s decision to affirm a trial court’s con-
clusion that an unconstitutional jury instruction in a capital
sentencing proceeding was not harmless. But even if that
be true, there are three good reasons for not requiring the
Court of Appeals to take a second look at the issue in this
case.

4 Although this Court’s per curiam opinion quotes the relevant para-
graph from the opinion below, see ante, at 145, the Court inadvertently
omits the citation to McDowell that explained the Court of Appeals’ rea-
soning. In McDowell, the en banc court stated:

“The question, then, is whether this fundamental error had any ‘sub-
stantial and injurious effect or influence’ on the jury’s sentence of death,
Brecht v. Abrahamson, 507 U.S. 619, 637 (1993) (quoting Kotteakos v.
United States, 328 U. S. 750, 776 (1946)). To answer this question, we
look for specific guidance to Boyde v. California, 494 U. S. 370 (1990). In
Boyde, the Supreme Court confronted a claim that an arguably ambiguous
jury instruction ‘restrict[ed] impermissibly a jury’s consideration of rele-
vant [penalty phase] evidence. . . .” To evaluate such a claim, the Court
fashioned a reviewing yardstick which we find appropriate here: ‘The
proper inquiry in such a case is whether there is a reasonable likelihood
that the jury has applied the challenged instruction in a way that prevents
consideration of constitutionally relevant evidence.” Id. at 380. If the
answer is ‘yes,” the error necessarily satisfies the Brecht test for sub-
stantial and injurious error. . . . We conclude on these facts, in these cir-
cumstances, and in the light of controlling authority that the error did
substantially injure and influence the jury’s verdict.” McDowell v. Calde-
rom, 130 F. 3d, at 838 (footnote omitted).

Four judges dissented from McDowell’s conclusion that it was reason-
ably likely that the jury erred in their application of an instruction used
in that case, see id., at 841, but no judge took issue with the logic of the
harmless-error analysis quoted above, see id., at 842-843 (Thompson, J.,
dissenting); see also id., at 843-845 (Kozinski, J., dissenting).
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First, in the context of the entire record as analyzed by
the District Court, the result here is correct. Second, a fair
reading of THE CHIEF JUSTICE’S opinion for the Court in
Boyde v. California, 494 U. S. 370 (1990), indicates that the
heightened “reasonable likelihood” standard endorsed in that
case was intended to determine whether an instructional
error “require[s] reversal.” Id., at 379, 380. There is little
reason to question the soundness—at least in most applica-
tions—of the reasoning of the en banc opinion in McDowell
on which the Court of Appeals relied in this case. Third,
there is a strong interest in bringing all litigation, and espe-
cially capital cases, to a prompt conclusion. This Court’s ill-
conceived summary disposition will needlessly prolong this
proceeding.

Whatever the shortcomings of the Court of Appeals’ re-
view, they surely are not so great as to warrant an expendi-
ture of this Court’s time and resources. This is especially
so because our decision today is unlikely to change the re-
sult below. Ordinarily, we demand far more indication that
a lower court has departed from settled law, or has reached
an issue of some national significance, before we grant re-
view. The purported error in this case does not satisfy
that standard.

Accordingly, I would deny the petition for writ of certio-
rari and, therefore, respectfully dissent.
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IN RE KENNEDY

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 98-6945. Decided January 11, 1999

Pro se petitioner seeks leave to proceed i forma pauperis on his petition
for extraordinary relief. The instant petition constitutes his 12th frivo-
lous filing with this Court.

Held: Petitioner’s motion to proceed in forma pauperis is denied. He is
barred from filing any further petitions for extraordinary writs and for
certiorari in noncriminal matters unless he first pays the docketing fee
and submits his petition in compliance with this Court’s Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Kennedy seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
pursuant to Rule 39.8. Kennedy is allowed until February
1, 1999, within which to pay the docketing fee required by
Rule 38 and to submit his petition in compliance with this
Court’s Rule 33.1. 'We also direct the Clerk of the Court not
to accept any further petitions for certiorari nor petitions for
extraordinary writs from Kennedy in noncriminal matters
unless he pays the docketing fee required by Rule 38 and
submits his petition in compliance with Rule 33.1.

Kennedy has abused this Court’s certiorari and extraor-
dinary writ processes. In October 1998, we invoked Rule
39.8 to deny Kennedy in forma pauperis status. See In re
Kennedy, post, p. 807. At that time, Kennedy had filed four
petitions for extraordinary writs and six petitions for certio-
rari, all of which were both patently frivolous and had been
denied without recorded dissent. The instant petition for an
extraordinary writ thus constitutes Kennedy’s 12th frivolous
filing with this Court.

We enter the order barring prospective filings for the
reasons discussed in Martin v. District of Columbia Court
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of Appeals, 506 U.S. 1 (1992) (per curiam). Kennedy’s
abuse of the writ of certiorari and of the extraordinary writ
has been in noncriminal cases, and so we limit our sanction
accordingly. The order therefore will not prevent Kennedy
from petitioning to challenge criminal sanctions which might
be imposed on him. The order, however, will allow this
Court to devote its limited resources to the claims of peti-
tioners who have not abused our process.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.



OCTOBER TERM, 1998 155

Syllabus

EL AL ISRAEL AIRLINES, LTD. ». TSUI YUAN TSENG

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 97-475. Argued November 10, 1998—Decided January 12, 1999

Before plaintiff/respondent Tseng boarded an El Al Israel Airlines flight
from New York to Tel Aviv, El Al subjected her to an intrusive security
search. Tseng sued El Al for damages in a New York state court, as-
serting a state-law personal injury claim for, inter alia, assault and false
imprisonment, but alleging no bodily injury. EI Al removed the case
to the Federal District Court, which dismissed the claim on the basis of
the treaty popularly known as the Warsaw Convention. Key Conven-
tion provisions declare that the treaty “appllies] to all international
transportation of persons, baggage, or goods performed by aircraft for
hire,” Ch. I, Art. 1(1); describe three areas of air carrier liability, Ch. III,
Arts. 17 (bodily injuries suffered as a result of an “accident . . . on board
the aircraft or in the course of any of the operations of embarking or
disembarking”), 18 (baggage or goods destruction, loss, or damage), and
19 (damage caused by delay); and instruct that “cases covered by article
17” “can only be brought subject to the conditions and limits set out in
thle] [Clonvention,” Art. 24. Tseng’s claim was not compensable under
Article 17, the District Court stated, because Tseng sustained no bodily
injury as a result of the search, and the Convention does not permit
recovery for solely psychic or psychosomatic injury (citing Eastern Air-
lines, Inc. v. Floyd, 499 U. 8. 530, 552). That court further concluded
that Tseng could not pursue her claim, alternately, under New York tort
law because Article 24 shields the carrier from liability for personal
injuries not compensable under Article 17. Reversing in relevant part,
the Second Circuit concluded first that no “accident” within Article 17’s
compass had occurred. In that court’s view, the Convention drafters
did not aim to impose close to absolute liability for an individual’s per-
sonal reaction to “routine operating procedures,” which, although in-
convenient and embarrassing, are the price passengers pay for airline
safety. The court next concluded that the Convention does not shield
the same routine operating procedures from assessment under the di-
verse laws of signatory nations (and, in the case of the United States,
States within one Nation) governing assault and false imprisonment.
Article 24, the court said, precludes resort to local law only where the
incident is “covered” by Article 17, i. e., where there has been an acci-
dent, either on the plane or in the course of embarking or disembarking,
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which led to bodily injury. The court found support in the drafting
history of the Convention, which it construed to indicate that national
law was intended to provide the passenger’s remedy where the Conven-
tion did not expressly apply. In rejecting the argument that allowance
of state-law claims when the Convention does not permit recovery
would contravene the treaty’s goal of uniformity, the Second Circuit
read Zicherman v. Korean Air Lines Co., 516 U. S. 217, to instruct spe-
cifically that the Convention expresses no compelling interest in uni-
formity that would warrant supplanting an otherwise applicable body
of law.

Held: The Warsaw Convention precludes a passenger from maintain-
ing an action for personal injury damages under local law when her
claim does not satisfy the conditions for liability under the Convention.
Pp. 166-176.

(@) The Court’s inquiry begins with Article 24, which provides that
“cases covered by article 17°—in the governing French text, “les cas
prévus a 'article 17”—may only be brought subject to the Convention’s
conditions and limits. The specific words of a treaty must be given a
meaning consistent with the contracting parties’ shared expectations.
Air France v. Saks, 470 U. S. 392, 399. Moreover, the Court has tradi-
tionally considered as aids to a treaty’s interpretation its negotiating
and drafting history (travaux préparatoires) and the postratification
understanding of the contracting parties. Zicherman, 516 U. S., at 226.
El Al and the United States, as amicus curiae, urge that the Article 24
words, “les cas prévus a l'article 17,” refer generically to all personal
injury cases stemming from occurrences on board an aircraft or in em-
barking or disembarking, and serve to distinguish that class of cases
(Article 17 cases) from cases which Articles 18 (baggage claims) and 19
(delay claims) address. So read, Article 24 precludes a passenger from
asserting any air transit personal injury claims under local law, includ-
ing claims that fail to satisfy Article 17’s liability conditions, notably,
because the injury did not result from an “accident,” see Saks, 470 U. S.,
at 405, or because the “accident” did not result in physical injury or
physical manifestation of injury, see Floyd, 499 U. S., at 552. The rea-
sonable view of the Executive Branch concerning the meaning of an
international treaty ordinarily merits respect, see Sumitomo Shoji
America, Inc. v. Avagliano, 457 U. S. 176, 184-185, and in this case is
most faithful to the Convention’s text, purpose, and overall structure.
Pp. 166-169.

(b) Recourse to local law would undermine the uniform regulation
of international air carrier liability that the Convention was designed to
foster. See, e.g., Floyd, 499 U.S., at 552. The Convention’s signa-
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tories, in the treaty’s preamble, specifically recognized the advantage of
regulating carrier liability in a uniform manner. To provide the desired
uniformity, Chapter III sets out an array of liability rules applicable to
all international air transportation of persons, baggage, and goods.
These rules delineate the three areas of carrier liability (Articles 17, 18,
and 19), the conditions exempting carriers from liability (Article 20), the
monetary limits of liability (Article 22), and the circumstances in which
carriers may not limit liability (Articles 23 and 25). Given the Conven-
tion’s comprehensive scheme of liability rules and its textual emphasis
on uniformity, the Court would be hard put to conclude that the Warsaw
delegates meant to subject air carriers to the distinct, nonuniform lia-
bility rules of the individual signatory nations. The Second Circuit
misperceived the meaning of Zicherman, which acknowledged the Con-
vention’s central endeavor to foster uniformity in the law of interna-
tional air travel. See 516 U.S., at 230. Zicherman determined that
Warsaw drafters intended to resolve whether there is liability, but to
leave to domestic law (the local law identified by the forum under its
choice-of-law rules or approaches) determination of the compensatory
damages available to the suitor. See id., at 231.

Articles 17, 22, and 24 of the Convention are also designed as a com-
promise between the interests of passengers seeking recovery for per-
sonal injuries, and the interests of air carriers seeking to limit potential
liability. See, e. g., Floyd, 499 U. S., at 546. In Article 17, carriers are
denied the contractual prerogative to exclude or limit their liability for
personal injury. In Articles 22 and 24, passengers are limited in the
amount of damages they may recover, and are restricted in the claims
they may pursue by the Convention’s conditions and limits. Construing
the Convention, as did the Second Circuit, to allow passengers to pursue
claims under local law when the Convention does not permit recovery
could produce several anomalies. Carriers might be exposed to unlim-
ited liability under diverse legal regimes, but would be prevented, under
the treaty, from contracting out of such liability. Passengers injured
physically in an emergency landing might be subject to the liability caps
of the Convention, while those merely traumatized in the same mishap
would be free to sue outside of the Convention for potentially unlimited
damages. The Second Circuit’s construction would encourage artful
pleading by plaintiffs seeking to opt out of the Convention’s liability
scheme when local law promised recovery in excess of that prescribed
by the treaty. Such a reading would scarcely advance the predictability
that adherence to the treaty has achieved worldwide.

The Second Circuit feared that a reading of Article 17 to exclude relief
outside the Convention for Tseng would deprive a passenger injured by
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a malfunctioning escalator in the airline’s terminal of recourse against
the airline, even if the airline recklessly disregarded its duty to keep
the escalator in proper repair. The Convention’s preemptive effect on
local law, however, extends no further than the Convention’s own sub-
stantive scope. A carrier, therefore, is subject to liability under local
law for passenger injuries occurring before “any of the operations of
embarking or disembarking,” Art. 17. Tseng raised the concern that
carriers will escape liability for their intentional torts if passengers are
not permitted to pursue personal injury claims outside of the Conven-
tion’s terms. But this Court has already cautioned that the definition
of “accident” under Article 17 is an “unusual event . . . external to the
passenger,” and that “[t]his definition should be flexibly applied.” Saks,
470 U. S., at 405 (emphasis added). The parties chose not to pursue
here the question whether an “accident” occurred, for an affirmative
answer would still leave Tseng unable to recover under the treaty; she
sustained no “bodily injury” and could not gain compensation under Ar-
ticle 17 for her solely psychic or psychosomatic injuries. Pp. 169-172.

(c) The Article 17 drafting history is consistent with this Court’s un-
derstanding of the preemptive effect of the Convention. Although a
preliminary draft of the Convention made carriers liable “‘in the case
of death, wounding, or any other bodily injury suffered by a traveler,””
Saks, 470 U. S., at 401, the later draft that prescribed what is now Arti-
cle 17 narrowed airline liability to encompass only bodily injury caused
by an “accident.” It is improbable that, at the same time the drafters
narrowed the conditions of liability in Article 17, they intended, in Arti-
cle 24, to permit passengers to skirt those conditions by pursuing claims
under local law. Inspecting the drafting history, the Second Circuit
stressed a proposal by the Czechoslovak delegation to state in the treaty
that, in the absence of a stipulation in the Convention itself, the pro-
visions of laws and national rules relative to carriage in each signa-
tory state would apply. That proposal was withdrawn upon amendment
of the Convention’s title to read “CONVENTION FOR THE UNIFICATION
OF CERTAIN RULES RELATING TO INTERNATIONAL TRANSPORTATION
By AIr.” (Emphasis added.) The British House of Lords found this
drafting history inconclusive, reasoning that the inclusion of the word
“certain” in the Convention’s title indicated that the Convention was
concerned with certain rules only, not with all the rules relating to inter-
national carriage by air; that the Convention is a partial harmonization,
directed to the particular issues with which it deals, including a carrier’s
liability to passengers for personal injury; and that, given the Conven-
tion’s overall objective to ensure uniformity, the Czechoslovak delega-
tion may have meant only to underscore that national law controlled
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chapters of law relating to international air carriage with which the
Convention was not attempting to deal. In light of the Lords’ exposi-
tion, the withdrawn Czechoslovak proposal will not bear the weight the
Second Circuit placed on it. Pp. 172-174.

(d) Montreal Protocol No. 4, to which the United States has recently
subscribed, amends Article 24 to provide, in relevant part: “In the car-
riage of passengers . .., any action for damages . . . can only be brought
subject to the conditions and limits set out in this Convention . . ..”
Under amended Article 24, Tseng and El Al agree, the Convention’s
preemptive effect is clear: The treaty precludes passengers from bring-
ing actions under local law when they cannot establish air carrier liabil-
ity under the treaty. Revised Article 24 merely clarifies, it does not
alter, the Convention’s rule of exclusivity. Supporting the position that
revised Article 24 provides for preemption not earlier established,
Tseng urges that federal preemption of state law is disfavored generally,
and particularly when matters of health and safety are at stake. Tseng
overlooks in this regard that the nation-state, not subdivisions within
one nation, is the focus of the Convention and the perspective of the
treaty partners. The Court’s home-centered preemption analysis,
therefore, should not be applied, mechanically, in construing this coun-
try’s international obligations. Decisions of the courts of other Conven-
tion signatories, including the House of Lords opinion already noted,
corroborate the Court’s understanding of the Convention’s preemptive
effect. Such decisions are entitled to considerable weight. Saks, 470
U.S., at 404. Pp. 174-176.

122 F. 3d 99, reversed.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS, and BREYER,
JJ., joined. STEVENS, J., filed a dissenting opinion, post, p. 177.

Diane Westwood Wilson argued the cause for petitioner.
With her on the briefs was Judith R. Nemsick.

Jonathan E. Nuechterlein argued the cause for the United
States as amicus curiae urging reversal. With him on the
briefs were Solicitor General Waxman, Assistant Attorney
General Hunger, Deputy Solicitor General Kneedler, Alisa
B. Klein, David R. Andrews, David S. Newman, Nancy E.
McFadden, Paul M. Geier, and Dale C. Andrews.
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Robert H. Silk argued the cause and filed briefs for
respondent.™

JUSTICE GINSBURG delivered the opinion of the Court.

Plaintiff-respondent Tsui Yuan Tseng was subjected to an
intrusive security search at John F. Kennedy International
Airport in New York before she boarded an El Al Israel
Airlines May 22, 1993 flight to Tel Aviv. Tseng seeks tort
damages from El Al for this occurrence. The episode-in-
suit, both parties now submit, does not qualify as an “acci-
dent” within the meaning of the treaty popularly known as
the Warsaw Convention, which governs air carrier liability
for “all international transportation.”! Tseng alleges psy-
chic or psychosomatic injuries, but no “bodily injury,” as that
term is used in the Convention. Her case presents a ques-
tion of the Convention’s exclusivity: When the Convention
allows no recovery for the episode-in-suit, does it corre-
spondingly preclude the passenger from maintaining an ac-
tion for damages under another source of law, in this case,
New York tort law?

The exclusivity question before us has been settled pro-
spectively in a Warsaw Convention protocol (Montreal Proto-
col No. 4) recently ratified by the Senate.? In accord with
the protocol, Tseng concedes, a passenger whose injury is
not compensable under the Convention (because it entails no
“bodily injury” or was not the result of an “accident”) will

*Briefs of amici curiae urging reversal were filed for the Air Transport
Association of America by Warren L. Dean, Jr., and Joseph O. Click; and
for the International Air Transport Association by Bert W. Rein.

!Convention for the Unification of Certain Rules Relating to Interna-
tional Transportation by Air, Oct. 12, 1929, 49 Stat. 3000, 3014, T. S.
No. 876 (1934), note following 49 U. S. C. §40105.

2Montreal Protocol No. 4 to Amend the Convention for the Unification
of Certain Rules Relating to International Carriage By Air, signed at
Warsaw on October 12, 1929, as amended by the Protocol Done at the
Hague on September 8, 1955 (hereinafter Montreal Protocol No. 4), re-
printed in S. Exec. Rep. No. 105-20, pp. 21-32 (1998).
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have no recourse to an alternate remedy. We conclude that
the protocol, to which the United States has now subscribed,
clarifies, but does not change, the Convention’s exclusivity
domain. We therefore hold that recovery for a personal in-
jury suffered “on board [an] aircraft or in the course of any
of the operations of embarking or disembarking,” Art. 17,
49 Stat. 3018, if not allowed under the Convention, is not
available at all.

The Court of Appeals for the Second Circuit ruled other-
wise. In that court’s view, a plaintiff who did not qualify for
relief under the Convention could seek relief under local law
for an injury sustained in the course of international air
travel. 122 F. 3d 99 (1997). We granted certiorari, 523
U. S. 1117 (1998),% and now reverse the Second Circuit’s judg-
ment. Recourse to local law, we are persuaded, would un-
dermine the uniform regulation of international air carrier
liability that the Warsaw Convention was designed to foster.

I

We have twice reserved decision on the Convention’s ex-
clusivity. In Air France v. Saks, 470 U. S. 392 (1985), we
concluded that a passenger’s injury was not caused by an
“accident” for which the airline could be held accountable
under the Convention, but expressed no view whether that
passenger could maintain “a state cause of action for negli-

3Federal Courts of Appeals have divided on the treaty interpretation
question at issue. See Krys v. Lufthansa German Airlines, 119 F. 3d
1515, 1518, n. 8 (CA11 1997) (recognizing the split). In accord with the
Second Circuit, the Third Circuit has held that the Warsaw Convention
does not preclude passengers, unable to recover for personal injuries
under the terms of the Convention, from maintaining actions against air
carriers under local law. See Abramson v. Japan Airlines Co., 739 F. 2d
130, 134 (1984), cert. denied, 470 U. S. 1059 (1985). In contrast, the Fifth
Circuit has held that the Convention creates the exclusive cause of action
against international air carriers for personal injuries arising from inter-
national air travel. See Potter v. Delta Air Lines, Inc., 98 F. 3d 881,
885 (1996).
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gence.” Id., at 408. In Fastern Airlines, Inc. v. Floyd, 499
U. S. 530 (1991), we held that mental or psychic injuries un-
accompanied by physical injuries are not compensable under
Article 17 of the Convention, but declined to reach the ques-
tion whether the Convention “provides the exclusive cause
of action for injuries sustained during international air
transportation.” Id., at 553. We resolve in this case the
question on which we earlier reserved judgment.

At the outset, we highlight key provisions of the treaty
we are interpreting. Chapter I of the Warsaw Convention,
entitled “SCOPE—DEFINITIONS,” declares in Article 1(1) that
the “[Clonvention shall apply to all international transporta-
tion of persons, baggage, or goods performed by aircraft for
hire.” 49 Stat. 3014.* Chapter III, entitled “LIABILITY OF
THE CARRIER,” defines in Articles 17, 18, and 19 the three
kinds of liability for which the Convention provides. Article
17 establishes the conditions of liability for personal injury
to passengers:

“The carrier shall be liable for damage sustained in
the event of the death or wounding of a passenger or
any other bodily injury suffered by a passenger, if the
accident which caused the damage so sustained took
place on board the aircraft or in the course of any of the
operations of embarking or disembarking.” 49 Stat.
3018.

Article 18 establishes the conditions of liability for damage
to baggage or goods. Id., at 3019.> Article 19 establishes

4 Citations in this opinion are to the official English translation of the
Convention. See 49 Stat. 3014-3023. Where relevant, we set out, in ad-
dition, the Convention’s governing French text. See 49 Stat. 3000-3009;
Air France v. Saks, 470 U. S. 392, 397 (1985).

5 Article 18 provides, in relevant part:

“(1) The carrier shall be liable for damage sustained in the event of the
destruction or loss of, or of damage to, any checked baggage or any goods,
if the occurrence which caused the damage so sustained took place during
the transportation by air.” 49 Stat. 3019.
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the conditions of liability for damage caused by delay. Ibid.%
Article 24, referring back to Articles 17, 18, and 19, instructs:

“(1) In the cases covered by articles 18 and 19 any
action for damages, however founded, can only be
brought subject to the conditions and limits set out in
this convention.

“(2) In the cases covered by article 17 the provisions
of the preceding paragraph shall also apply, without
prejudice to the questions as to who are the persons who
have the right to bring suit and what are their respec-
tive rights.” Id., at 3020.

II

With the key treaty provisions as the backdrop, we next
describe the episode-in-suit. On May 22, 1993, Tsui Yuan
Tseng arrived at John F. Kennedy International Airport
(hereinafter JFK) to board an El Al Israel Airlines flight
to Tel Aviv. In conformity with standard E1 Al preboarding
procedures, a security guard questioned Tseng about her
destination and travel plans. The guard considered Tseng’s
responses “illogical,” and ranked her as a “high risk” pas-
senger. Tseng was taken to a private security room where
her baggage and person were searched for explosives and
detonating devices. She was told to remove her shoes,
jacket, and sweater, and to lower her blue jeans to mid-

5 Article 19 provides:

“The carrier shall be liable for damage occasioned by delay in the trans-
portation by air of passengers, baggage, or goods.” Ibid.

"Chapter III of the Convention sets forth a number of other rules gov-
erning air carrier liability. Among these, Article 20 relieves a carrier of
liability if it has “taken all necessary measures to avoid the damage.”
Ibid. Article 22 sets monetary limits on a carrier’s liability for harm to
passengers and baggage. See ibid. Article 23 invalidates “[alny [con-
tract] provision tending to relieve the carrier of liability or to fix a lower
limit than that which is laid down in th[e] [Clonvention.” Id., at 3020.
Article 25(1) renders the Convention’s limits on liability inapplicable if the
damage is caused by a carrier’s “wilful misconduct.” Ibid.
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hip. A female security guard then searched Tseng’s body
outside her clothes by hand and with an electronic security
wand.

After the search, which lasted 15 minutes, El Al personnel
decided that Tseng did not pose a security threat and allowed
her to board the flight. Tseng later testified that she “was
really sick and very upset” during the flight, that she was
“emotionally traumatized and disturbed” during her month-
long trip in Israel, and that, upon her return, she underwent
medical and psychiatric treatment for the lingering effects
of the body search. 122 F. 3d 99, 101 (CA2 1997) (internal
quotation marks omitted).

Tseng filed suit against E1 Al in 1994 in a New York state
court of first instance. Her complaint alleged a state-law
personal injury claim based on the May 22, 1993 episode at
JFK. Tseng’s pleading charged, inter alia, assault and false
imprisonment, but alleged no bodily injury. EIl Al removed
the case to federal court.

The District Court, after a bench trial, dismissed Tseng’s
personal injury claim. See 919 F. Supp. 155 (SDNY 1996).
That claim, the court concluded, was governed by Article 17
of the Warsaw Convention, which creates a cause of action
for personal injuries suffered as a result of an “accident . . .
in the course of any of the operations of embarking or dis-
embarking,” 49 Stat. 3018. See 919 F. Supp., at 157-158.
Tseng’s claim was not compensable under Article 17, the Dis-
trict Court stated, because Tseng “sustained no bodily in-
jury” as a result of the search, id., at 158, and the Convention
does not permit “recovery for psychic or psychosomatic in-
jury unaccompanied by bodily injury,” ibid. (citing Floyd,
499 U. S, at 552). The District Court further concluded that
Tseng could not pursue her claim, alternately, under New
York tort law; as that court read the Convention, Article
24 shields the carrier from liability for personal injuries not
compensable under Article 17. See 919 F. Supp., at 158.
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The Court of Appeals reversed in relevant part. See 122
F. 3d 99 (CA2 1997).8 The Second Circuit concluded first
that no “accident” within Article 17’s compass had occurred;
in the Court of Appeals’ view, the Convention drafters did
not “ai[m] to impose close to absolute liability” for an individ-
ual’s “personal reaction” to “routine operating procedures,”
measures that, although “inconvenien[t] and embarass[ing],”
are the “price passengers pay for . .. airline safety.” Id., at
103-104.° In some tension with that reasoning, the Second

8The Court of Appeals affirmed, without discussion, the District Court’s
judgment in favor of Tseng on her claim, under the Warsaw Convention,
for damage to her baggage. See 122 F. 3d, at 108. We denied El Al’s
petition for certiorari regarding that issue. See 523 U. S. 1117 (1998).

9 An “accident” under Article 17 is “an unexpected or unusual event or
happening that is external to the passenger.” Saks, 470 U.S., at 405.
That definition, we have cautioned, should “be flexibly applied after assess-
ment of all the circumstances surrounding a passenger’s injuries.” Ibid.

The District Court, “[ulsing the flexible application prescribed by the
Supreme Court,” concluded that E1 Al’'s search of Tseng was an “accident”:
“[A] routine search, applied erroneously to plaintiff in the course of em-
barking on the aircraft, is fairly accurately characterized as an accident.”
919 F. Supp. 155, 158 (SDNY 1996).

The Court of Appeals disagreed. That court described security
searches as “routine” in international air travel, part of a terrorism-
prevention effort that is “widely recognized and encouraged in the law,”
and “the price passengers pay for the degree of airline safety so far af-
forded them.” 122 F. 3d, at 103. The court observed that passengers
reasonably should be aware of “routine operating procedures” of the kind
El Al conducts daily. Ibid. The risk of mistakes, 7. e., that innocent per-
sons will be erroneously searched, is “[ilnherent in any effort to detect
malefactors,” the court explained. Ibid. Tseng thus encountered “ordi-
nary events and procedures of air transportation,” the court concluded,
and not “an unexpected or unusual event.” Id., at 104.

It is questionable whether the Court of Appeals “flexibly applied” the
definition of “accident” we set forth in Saks. Both parties, however, now
accept the Court of Appeals’ disposition of that issue. In any event, even
if E1 Al's search of Tseng was an “accident,” the core question of the
Convention’s exclusivity would remain. The Convention provides for
compensation under Article 17 only when the passenger suffers “death,
physical injury, or physical manifestation of injury,” Eastern Airlines,
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Circuit next concluded that the Convention does not shield
the very same “routine operating procedures” from assess-
ment under the diverse laws of signatory nations (and, in the
case of the United States, States within one Nation) govern-
ing assault and false imprisonment. See id., at 104.

Article 24 of the Convention, the Court of Appeals said,
“clearly states that resort to local law is precluded only
where the incident is ‘covered’ by Article 17, meaning where
there has been an accident, either on the plane or in the
course of embarking or disembarking, which led to death,
wounding or other bodily injury.” Id., at 104-105. The
court found support in the drafting history of the Conven-
tion, which it construed to “indicate that national law was
intended to provide the passenger’s remedy where the Con-
vention did not expressly apply.” Id., at 105. The Second
Circuit also rejected the argument that allowance of state-
law claims when the Convention does not permit recovery
would contravene the treaty’s goal of uniformity. The court
read our decision in Zicherman v. Korean Air Lines Co., 516
U. S. 217 (1996), to “instruct specifically that the Convention
expresses no compelling interest in uniformity that would
warrant . . . supplanting an otherwise applicable body of
law.” 122 F. 3d, at 107.

I11

We accept it as given that El Al’s search of Tseng was not
an “accident” within the meaning of Article 17, for the par-
ties do not place that Court of Appeals conclusion at issue.
See supra, at 165 and this page, n. 9. We also accept, again
only for purposes of this decision, that El Al’s actions did not
constitute “wilful misconduct”; accordingly, we confront no
issue under Article 25 of the Convention, see supra, at 163,

Inc. v. Floyd, 499 U. S. 530, 552 (1991), a condition that both the District
Court and the Court of Appeals determined Tseng did not meet, see 919
F. Supp., at 158; 122 F. 3d, at 104. The question whether the Convention
precludes an action under local law when a passenger’s claim fails to sat-
isfy Article 17s conditions for liability does not turn on which of those
conditions the claim fails to satisfy.
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n. 7.1 The parties do not dispute that the episode-in-suit
occurred in international transportation in the course of
embarking.

Our inquiry begins with the text of Article 24, which
prescribes the exclusivity of the Convention’s provisions for
air carrier liability. “[I]t is our responsibility to give the
specific words of the treaty a meaning consistent with the
shared expectations of the contracting parties.” Saks,
470 U. S., at 399. “Because a treaty ratified by the United
States is not only the law of this land, see U.S. Const.,
Art. I1, §2, but also an agreement among sovereign powers,
we have traditionally considered as aids to its interpretation
the negotiating and drafting history (travaux préparatoires)
and the postratification understanding of the contracting
parties.” Zicherman, 516 U. S., at 226.

Article 24 provides that “cases covered by article 17”—or
in the governing French text, “les cas prévus a larticle
17’1 —may “only be brought subject to the conditions and

10Tn the lower courts, Tseng urged that Article 25 took her case outside
the Convention’s limits on liability. Article 25, now altered by Montreal
Protocol No. 4, concerned damage caused by “wilful misconduct.” 49 Stat.
3020. On that matter, the District Court found “no evidence and no basis
for inferring that [the selection of Tseng to be searched] was anything
more than a mistake. Even if such a mistake can be characterized as
misconduct,” the District Court added, “there is no basis for inferring that
it was wilful.” 919 F. Supp., at 158. The Court of Appeals left the Dis-
trict Court’s finding on the absence of “wilful misconduct” undisturbed.
See 122 F. 3d, at 104. Tseng’s brief in opposition to certiorari did not cite
Article 25. We agree with the United States, as amicus curiae, that
Tseng has not preserved any argument putting Article 25 at issue in this
Court. See Brief for United States as Amicus Curiae 18, n. 10.

'The french text of Article 24 reads:

“(1) Dans les cas prévus aux articles 18 et 19 toute action en responsabi-
lité, a quelque titre que ce soit, ne peut étre exercée que dans les condi-
tions et limites prévues par la présente Convention.

“(2) Dans les cas prévus a l'article 17, s’appliquent également les dispo-
sitions de l'alinéa précédent, sans préjudice de la détermination des per-
sonnes qui ont le droit d’agir et de leurs droits respectifs.” 49 Stat. 3006.

Literally translated, “les cas prévus a l'article 17” means “the cases
anticipated by Article 17,” see The New Cassell’s French Dictionary 132,
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limits set out in thle] [Clonvention.” 49 Stat. 3020. That
prescription is not a model of the clear drafter’s art. We
recognize that the words lend themselves to divergent
interpretation.

In Tseng’s view, and in the view of the Court of Appeals,
“les cas prévus a larticle 17” means those cases in which a
passenger could actually maintain a claim for relief under
Article 17. So read, Article 24 would permit any passenger
whose personal injury suit did not satisfy the liability condi-
tions of Article 17 to pursue the claim under local law.

In El Al’'s view, on the other hand, and in the view of the
United States as amicus curiae, “les cas prévus a l'article
17’ refers generically to all personal injury cases stemming
from occurrences on board an aircraft or in embarking or
disembarking, and simply distinguishes that class of cases
(Article 17 cases) from cases involving damaged luggage or
goods, or delay (which Articles 18 and 19 address). So read,
Article 24 would preclude a passenger from asserting any air
transit personal injury claims under local law, including
claims that failed to satisfy Article 17’s liability conditions,
notably, because the injury did not result from an “accident,”
see Saks, 470 U. S., at 405, or because the “accident” did not
result in physical injury or physical manifestation of injury,
see Floyd, 499 U. S., at 552.

Respect is ordinarily due the reasonable views of the Ex-
ecutive Branch concerning the meaning of an international
treaty. See Sumitomo Shoji America, Inc. v. Avagliano,
457 U. S. 176, 184-185 (1982) (“Although not conclusive, the
meaning attributed to treaty provisions by the Government
agencies charged with their negotiation and enforcement is
entitled to great weight.”). We conclude that the Govern-

592 (D. Girard ed. 1973), or “the cases provided for by Article 17,” see
The Oxford-Hachette French Dictionary 645 (M. Corréard & V. Grundy
eds. 1994).
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ment’s construction of Article 24 is most faithful to the Con-
vention’s text, purpose, and overall structure.

A

The cardinal purpose of the Warsaw Convention, we
have observed, is to “achiev[e] uniformity of rules govern-
ing claims arising from international air transportation.”
Floyd, 499 U. S., at 552; see Zicherman, 516 U. S., at 230.
The Convention signatories, in the treaty’s preamble, spe-
cifically “recognized the advantage of regulating in a uniform
manner the conditions of . . . the liability of the carrier.” 49
Stat. 3014. To provide the desired uniformity, Chapter III
of the Convention sets out an array of liability rules which,
the treaty declares, “apply to all international transportation
of persons, baggage, or goods performed by aircraft.” Ibid.
In that Chapter, the Convention describes and defines the
three areas of air carrier liability (personal injuries in Article
17, baggage or goods loss, destruction, or damage in Article
18, and damage occasioned by delay in Article 19), the condi-
tions exempting air carriers from liability (Article 20), the
monetary limits of liability (Article 22), and the circum-
stances in which air carriers may not limit liability (Articles
23 and 25). See supra, at 162-163, and n. 7. Given the
Convention’s comprehensive scheme of liability rules and
its textual emphasis on uniformity, we would be hard put
to conc