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UNITED STATES ». CABRALES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 97-643. Argued April 29, 1998—Decided June 1, 1998

An indictment returned in the United States District Court for the West-
ern District of Missouri charged respondent Cabrales, as sole defend-
ant, with conspiracy under 18 U. S. C. §371 to violate § 1956(a)(1)(B)(ii)
(conducting a financial transaction to avoid a transaction-reporting re-
quirement) (Count I), and with money laundering in violation of the
latter section (Count IT) and §1957 (engaging in a monetary transac-
tion in criminally derived property of a value greater than $10,000)
(Count III). The indictment alleged that, in January 1991, Cabrales
deposited $40,000 with the AmSouth Bank of Florida and, within a
week, made four separate $9,500 withdrawals from that bank. The
money deposited and withdrawn was traceable to illegal cocaine sales
in Missouri. Cabrales moved to dismiss the indictment in its entirety
for improper venue. The District Court denied the motion as to Count
I, the conspiracy count, but dismissed Counts II and III, the money-
laundering counts, because the money-laundering activity occurred en-
tirely in Florida. In affirming that dismissal, the Eighth Circuit noted
that the Constitution, Art. III, §2, cl. 3, and Amdt. 6, as well as Fed-
eral Rule of Criminal Procedure 18, requires that a person be tried
where the charged offense was committed. While recognizing that a
continuing offense “begun in one district and completed in another . . .
may be . . . prosecuted in any district in which such offense was begun,
continued, or completed,” 18 U. S. C. §3237(a), the court said that Ca-
brales was not accused of a continuing offense, but was charged with

1
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money-laundering transactions that began, continued, and were com-
pleted only in Florida. It was of no moment that the money came from
Missouri, the court explained, because Cabrales dealt with it only in
Florida, the money-laundering counts alleged no act committed by Ca-
brales in Missouri, and the Government did not assert that Cabrales
transported the money from Missouri to Florida.

Held: Missouri is not a place of proper venue for the money-laundering
offenses with which Cabrales is charged. The locus delicti must be
determined from the nature of the crime alleged and the location of
the act or acts constituting it. United States v. Anderson, 328 U. S.
699, 703. Here, the crimes charged in Counts II and IIT are defined in
statutory proscriptions, §§1956(a)(1)(B)(ii) and 1957, that interdict only
the financial transactions (acts located entirely in Florida), not the ante-
rior criminal conduct that yielded the funds allegedly laundered. Con-
trary to the Government’s contention, the crimes charged in those
counts do not fit under §3237(a) as offenses begun in Missouri and com-
pleted in Florida, but are crimes that took place wholly within Florida.
Notably, the counts at issue do not charge Cabrales with conspiracy;
they do not link her to, or assert her responsibility for, acts done by
others. Nor do they charge her as an aider or abettor, punishable as a
principal, in the Missouri drug trafficking, see 18 U. S. C. §2. Rather,
those counts charge her with criminal activity “after the fact” of an
offense begun and completed by others. Cf. §3. Whenever a defend-
ant acts “after the fact” to conceal a crime, it might be said, as the
Government urges, that the first crime is an essential element of the
second, and that the second facilitated the first or made it profitable by
impeding its detection. But the question here is the place appropriate
to try the “after the fact” actor. It is immaterial whether that actor
knew where the first crime was committed. The money launderer must
know she is dealing with funds derived from specified unlawful activity,
here, drug trafficking, but the Missouri venue of that activity is, as the
Eighth Circuit said, of no moment. Money laundering arguably might
rank as a continuing offense, triable in more than one place, if the laun-
derer acquired the funds in one district and transported them into an-
other, but that is tellingly not this case. Neither Hyde v. United States,
225 U. S. 347, nor In re Palliser, 136 U. S. 257, supports the Govern-
ment’s position that money launderers can in all cases be prosecuted at
the place where the funds they handled were generated. Hyde involved
a conspiracy prosecution in which the Court held venue proper in the
District of Columbia based on overt acts committed by a co-conspirator
in the District. Palliser concerned a prosecution for mailings from
New York to Connecticut in which the Court held Connecticut venue
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proper because the mailings were completed in that State. By contrast,
the counts here at issue allege no conspiracy, but describe activity in
which Cabrales alone engaged. Nor do they charge that she dispatched
any missive from one State into another; instead, they portray her and
the money she deposited and withdrew as moving inside Florida only.
Finally, the Court rejects the Government’s contention that efficiency
warrants trying Cabrales in Missouri because evidence there, and not
in Florida, shows that the money she allegedly laundered derived from
unlawful activity. The Government is not disarmed from showing that
Cabrales is in fact linked to the drug trafficking. She can be, and in-
deed has been, charged with conspiring with the drug dealers in Mis-
souri. If the Government can prove the agreement it has alleged in
Count I, Cabrales can be prosecuted in Missouri for that confederacy,
and her Florida money laundering could be shown as overt acts in fur-
therance of the conspiracy. See §371. As the Government acknowl-
edged, the difference in her sentence probably would be negligible.
Pp. 6-10.
109 F. 3d 471 and 115 F. 3d 621, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

Malcolm L. Stewart argued the cause for the United
States. With him on the briefs were Solicitor General
Waxman, Acting Assistant Attorney General Keeney, Dep-
uty Solicitor General Dreeben, and Daniel S. Goodman.

Johm W. Rogers, by appointment of the Court, 522 U. S.
1106, argued the cause and filed a brief for respondent.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents a question of venue, specifically, the
place appropriate for trial on charges of money laundering
in violation of 18 U. S. C. §1956(a)(1)(B)(ii) (conducting a fi-
nancial transaction to avoid a transaction-reporting require-
ment) and §1957 (engaging in a monetary transaction in
criminally derived property of a value greater than $10,000).
The laundering alleged in the indictment occurred entirely
in Florida. The currency purportedly laundered derived

*Steven Wisotsky and Lisa B. Kemler filed a brief for the National Asso-
ciation of Criminal Defense Lawyers as amicus curiae urging affirmance.
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from the unlawful distribution of cocaine in Missouri. The
defendant, respondent Vickie S. Cabrales, is not alleged to
have transported funds from Missouri to Florida. Nor is she
charged, in the counts before us, with participation in the
Missouri cocaine distribution that generated the funds in
question. In accord with the Court of Appeals for the
Eighth Circuit, we hold that Missouri is not a proper place
for trial of the money-laundering offenses at issue.

I

In a three-count indictment returned in the United States
District Court for the Western District of Missouri, Ca-
brales, as sole defendant, was charged with the following of-
fenses: conspiracy to avoid a transaction-reporting require-
ment, in violation of 18 U.S.C. §§371, 1956(a)(1)(B)(ii)
(Count I); conducting a financial transaction to avoid a
transaction-reporting requirement, in violation of §1956
(a)(1)(B)(ii) (Count II); and engaging in a monetary transac-
tion in criminally derived property of a value greater than
$10,000, in violation of §1957 (Count III). The indictment
alleged that, in January 1991, Cabrales deposited $40,000
with the AmSouth Bank of Florida and, within a week’s
span, made four separate withdrawals of $9,500 each from
that bank. The money deposited and withdrawn was trace-
able to illegal sales of cocaine in Missouri.

Cabrales moved to dismiss the indictment in its entirety
for improper venue. On recommendation of the Magistrate,
the District Court denied the motion as to Count I, the con-
spiracy count, based on the Government’s assertions that Ca-
brales “was present in Missouri during the conspiracy, lived
with a conspirator in Missouri, and participated in various
activities in Missouri in furtherance of the conspiracy.”
App. to Pet. for Cert. 11a, 14a-15a. Also on the Magistrate’s
recommendation, the District Court granted the motion to
dismiss Counts II and III, the money-laundering counts, be-
cause the deposit and withdrawals occurred in Florida and
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“[nJo activity of money laundering . . . occurred in Missouri.”
Id., at 11a, 14a.

On the Government’s appeal, the Eighth Circuit affirmed
the District Court’s dismissal of the money-laundering
counts. 109 F. 3d 471, as amended, 115 F. 3d 621 (CA8 1997).
The conspiracy charge was not part of the appeal, and that
count remains pending in the Missouri District Court. 109
F. 3d, at 472, n. 2, as amended, 115 F. 3d 621.

The Court of Appeals first recounted law that is not in
doubt: “Both Rule 18 of the Federal Rules of Criminal Proce-
dure and the Constitution require that a person be tried for
an offense where that offense is committed,” 109 F. 3d, at
472; also, the site of a charged offense “ ‘must be determined
from the nature of the crime alleged and the location of the
act or acts constituting it,”” ibid. (quoting United States v.
Anderson, 328 U. S. 699, 703 (1946)). “Continuing offenses,”
the Court of Appeals recognized, those “begun in one district
and completed in another,” 18 U. S. C. §3237(a), may be tried
“‘in any district in which such [an] offense was begun, contin-
ued, or completed.”” 109 F. 3d, at 472 (quoting §3237(a)).

But “Cabrales was not accused of a ‘continuing offense,’”
the Eighth Circuit said, bid.; “[s]he was charged with money
laundering, for transactions which began, continued, and
were completed only in Florida,” ibid. “That the money
came from Missouri is of no moment,” the Court of Appeals
next observed, for “Cabrales dealt with it only in Florida.”
Ibid. The money-laundering counts “include[d] no act com-
mitted by Cabrales in Missouri,” the Eighth Circuit empha-
sized, nor did “the [GJovernment charge that Cabrales trans-
ported the money from Missouri to Florida.” Ibid.

The Government urges that, in conflict with the Eighth
Circuit, other Courts of Appeals “have held that venue for
money laundering offenses is proper in the district in which
the funds were unlawfully generated, even if the financial
transaction that constitutes the laundering occurred wholly
within another district.” Pet. for Cert. 9-10 (citing United
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States v. Heaps, 39 F. 3d 479, 482 (CA4 1994); United States
v. Beddow, 957 F. 2d 1330, 1335-1336 (CA6 1992); United
States v. Sax, 39 F. 3d 1380, 1390-1391 (CA7 1994); United
States v. Angotti, 105 F. 3d 539, 544-545 (CA9 1997)). We
granted certiorari to resolve the conflict, 522 U.S. 1072
(1998), and now affirm the Eighth Circuit’s judgment.

II

Proper venue in criminal proceedings was a matter of con-
cern to the Nation’s founders. Their complaints against the
King of Great Britain, listed in the Declaration of Inde-
pendence, included his transportation of colonists “beyond
Seas to be tried.”! The Constitution twice safeguards the
defendant’s venue right: Article III, §2, cl. 3, instructs that
“Trial of all Crimes . . . shall be held in the State where
the said Crimes shall have been committed”; the Sixth
Amendment calls for trial “by an impartial jury of the
State and district wherein the crime shall have been com-
mitted.” Rule 18 of the Federal Rules of Criminal Pro-
cedure, providing that “prosecution shall be had in a district
in which the offense was committed,” echoes the constitu-
tional commands.

We adhere to the general guide invoked and applied by
the Eighth Circuit: “[Tlhe locus delicti must be determined

!The Declaration recited among injuries and usurpations attributed
to the King: “transporting us beyond Seas to be tried for pretended
offences.” The Declaration of Independence, para. 21 (1776). A com-
plaint of the same tenor appeared earlier, in the 1769 “Virginia Resolves.”
See Blume, The Place of Trial of Criminal Cases: Constitutional Vicinage
and Venue, 43 Mich. L. Rev. 59, 64 (1944). Parliament had decreed that
colonists charged with treason could be tried in England. See 16 Par-
liamentary History of England from the Earliest Period to Year 1803,
pp. 476-510 (T. Hansard ed. 1813). In response, the Virginia House of
Burgesses unanimously passed a resolution condemning the practice of
sending individuals “beyond the Sea, to be tried” as “highly derogatory
of the Rights of British subjects.” Journals of the House of Burgesses of
Virginia, 1766-1769, p. 214 (J. Kennedy ed. 1906).
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from the nature of the crime alleged and the location of the
act or acts constituting it.” Anderson, 328 U. S., at 703.
Here, the crimes described in Counts II and III are defined
in statutory proscriptions, 18 U.S.C. §§1956(a)(1)(B)(i),
1957, that interdict only the financial transactions (acts lo-
cated entirely in Florida), not the anterior criminal conduct
that yielded the funds allegedly laundered.

Congress has provided by statute for offenses “begun in
one district and completed in another”; such offenses may be
“prosecuted in any district in which [the] offense was begun,
continued, or completed.” 18 U.S. C. §3237(a). The Gov-
ernment urges that the money-laundering crimes described
in Counts IT and III of the indictment against Cabrales fit
the §3237(a) description. We therefore confront and decide
this question: Do those counts charge crimes begun in Mis-
souri and completed in Florida, rendering venue proper in
Missouri, or do they delineate crimes that took place wholly
within Florida?

Notably, the counts at issue do not charge Cabrales with
conspiracy; they do not link her to, or assert her responsibil-
ity for, acts done by others. Nor do they charge her as an
aider or abettor in the Missouri drug trafficking. See 18
U. S. C. §2 (one who aids or abets an offense “is punishable as
a principal”). Cabrales is charged in the money-laundering
counts with criminal activity “after the fact” of an offense
begun and completed by others. Cf. §3 (“Whoever, knowing
that an offense against the United States has been com-
mitted, . . . assists the offender in order to hinder or prevent
his . . . punishment, is an accessory after the fact,” punishable
not as a principal, but by a term of imprisonment or fine
generally “not more than one-half the maximum . . . pre-
scribed for the punishment of the principall.]”).

Whenever a defendant acts “after the fact” to conceal a
crime, it might be said, as the Government urges in this
case, that the first crime is an essential element of the
second, see Brief for United States 9, and that the second



8 UNITED STATES v. CABRALES

Opinion of the Court

facilitated the first or made it profitable by impeding its de-
tection, see id., at 14. But the question here is the place
appropriate to try the “after the fact” actor. As the Gov-
ernment recognizes, it is immaterial whether that actor
knew where the first crime was committed. See Tr. of Oral
Arg. 5-6. The money launderer must know she is dealing
with funds derived from “specified unlawful activity,” here,
drug trafficking, but the Missouri venue of that activity is, as
the Eighth Circuit said, “of no moment.” 109 F. 3d, at 472.2

Money laundering, the Court of Appeals acknowledged,
arguably might rank as a “continuing offense,” triable in
more than one place, if the launderer acquired the funds in
one district and transported them into another. Id., at 473.
But that is tellingly not this case. In the counts at issue,
the Government indicted Cabrales “for transactions which
began, continued, and were completed only in Florida.” Id.,
at 472. Under these circumstances, venue in Missouri is
improper.

The Government identified Hyde v. United States, 225
U. S. 347 (1912), and In re Palliser, 136 U. S. 257 (1890), as
the two best cases for its position that money launderers can
in all cases be prosecuted at the place where the funds they
handled were generated. See Tr. of Oral Arg. 6. Neither
decision warrants the ruling the Government here seeks.

In Hyde, the defendants were convicted in the District
of Columbia of conspiracy to defraud the United States.
Although none of the defendants had entered the District as
part of the conspiracy, venue was nevertheless appropriate,
the Court ruled, based on the overt acts of a co-conspirator
there. 225 U.S., at 363. By contrast, the counts at issue
in this case allege no conspiracy. They describe activity in
which Cabrales alone, untied to others, engaged.

2Cf. United States v. Lanoue, 137 F. 3d 656, 661 (CA1 1998) (stating that
crime of being a felon in possession of a firearm, in violation of 18 U. S. C.
§922(g)(1), occurs only where the firearm is actually possessed).
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In re Palliser concerned a man who sent letters from New
York to postmasters in Connecticut, attempting to gain post-
age on credit, in violation of then-applicable law. The Court
held that the defendant could be prosecuted in Connecticut,
where the mail he addressed and dispatched was received.
136 U.S., at 266-268. The Palliser opinion simply recog-
nizes that a mailing to Connecticut is properly ranked as an
act completed in that State. Cf. 18 U.S. C. §3237(a) (“Any
offense involving the use of the mails . . . is a continuing
offense and . . . may be . . . prosecuted in any district from,
through, or into which such . . . mail matter . . . moves.”);
United States v. Johmson, 323 U. S. 273, 275 (1944) (consistent
with the Constitution “an illegal use of the mails . . . may
subject the user to prosecution in the district where he sent
the goods, or in the district of their arrival, or in any inter-
vening district”). Cabrales, however, dispatched no missive
from one State into another. The counts before us portray
her and the money she deposited and withdrew as moving
inside Florida only.

Finally, the Government urges the efficiency of trying
Cabrales in Missouri, because evidence in that State, and not
in Florida, shows that the money Cabrales allegedly laun-
dered derived from unlawful activity. Although recognizing
that the venue requirement is principally a protection for the
defendant, Reply Brief 10, the Government further main-
tains that its convenience, and the interests of the commu-
nity vietimized by drug dealers, merit consideration.

But if Cabrales is in fact linked to the drug-trafficking
activity, the Government is not disarmed from showing that
is the case. She can be, and indeed has been, charged with
conspiring with the drug dealers in Missouri. If the Gov-
ernment can prove the agreement it has alleged, Cabrales
can be prosecuted in Missouri for that confederacy, and her
money laundering in Florida could be shown as overt acts in
furtherance of the conspiracy. See 18 U. S. C. §371 (requir-
ing proof of an “act to effect the object of the conspiracy”).
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As the Government acknowledged, the difference in the end
result “probably . .. would be negligible.” Tr. of Oral Arg.
52; see United States Sentencing Commission, Guidelines
Manual §1B1.3 (Nov. 1995) (providing for consideration of
“Relevant Conduct” in determining sentence).

* * *

We hold that Missouri is not a place of proper venue for the
money-laundering offenses with which Cabrales is charged.
For the reasons stated, the judgment of the Court of Appeals
for the Eighth Circuit is

Affirmed.
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The Federal Election Campaign Act of 1971 (FECA) seeks to remedy
corruption of the political process. As relevant here, it imposes exten-
sive recordkeeping and disclosure requirements upon “political commit-
tee[s],” which include “any committee, club, association or other group
of persons which receives” more than $1,000 in “contributions” or “which
makes” more than $1,000 in “expenditures” in any given year, 2 U. S. C.
§431(4)(A) (emphasis added), “for the purpose of influencing any election
for Federal office,” §§431(8)(A)(), (9)(A)(i). Assistance given to help a
particular candidate will not count toward the $1,000 “expenditure” ceil-
ing if it takes the form of a “communication” by a “membership organi-
zation or corporation” “to its members”—as long as the organization is
not “organized primarily for the purpose of influencing [any individual’s]
nomination . . . or election.” §431(9)(B)(iii). Respondents, voters with
views often opposed to those of the American Israel Public Affairs Com-
mittee (ATPAC), filed a compliant with petitioner Federal Election Com-
mission (FEC), asking the FEC to find that AIPAC had violated FECA
and, among other things, to order ATPAC to make public the information
that FECA demands of political committees. In dismissing the com-
plaint, the FEC found that ATPAC’s communications fell outside FECA’s
membership communications exception. Nonetheless, it concluded,
ATPAC was not a “political committee” because, as an issue-oriented
lobbying organization, its major purpose was not the nomination or
election of candidates. The District Court granted the FEC summary
judgment when it reviewed the determination, but the en banc Court
of Appeals reversed on the ground that the FEC’s major purpose test
improperly interpreted FECA’s definition of a political committee. The
case presents this Court with two questions: (1) whether respondents
had standing to challenge the FEC’s decision, and (2) whether an organi-
zation falls outside FECA’s definition of a “political committee” because
“its major purpose” is not “the nomination or election of candidates.”

Held:
1. Respondents, as voters seeking information to which they believe
FECA entitles them, have standing to challenge the FEC’s decision not
to bring an enforcement action. Pp. 19-26.
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(a) Respondents satisfy prudential standing requirements. FECA
specifically provides that “[alny person” who believes FECA has been
violated may file a complaint with the FEC, §437g(a)(1), and that “[alny
party aggrieved” by an FEC order dismissing such party’s complaint
may seek district court review of the dismissal, §437g(a)(8)(A). His-
tory associates the word “aggrieved” with a congressional intent to cast
the standing net broadly—beyond the common-law interests and sub-
stantive statutory rights upon which “prudential” standing tradition-
ally rested. E.g., FCC v. Sanders Brothers Radio Station, 309 U. S.
470. Moreover, respondents’ asserted injury—their failure to obtain
relevant information—is injury of a kind that FECA seeks to address.
Pp. 19-20.

(b) Respondents also satisfy constitutional standing requirements.
Their inability to obtain information that, they claim, FECA requires
ATPAC to make public meets the genuine “injury in fact” requirement
that helps assure that the court will adjudicate “[a] concrete, living
contest between adversaries.” Coleman v. Miller, 307 U. S. 433, 460
(Frankfurter, J., dissenting). United States v. Richardson, 418 U. S.
166, distinguished. The fact that the harm at issue is widely shared
does not deprive Congress of constitutional power to authorize its vindi-
cation in the federal courts where the harm is concrete. See Public
Citizen v. Department of Justice, 491 U. S. 440, 449-450. The informa-
tional injury here, directly related to voting, the most basic of political
rights, is sufficiently concrete. Respondents have also satisfied the re-
maining two constitutional standing requirements: The harm asserted
is “fairly traceable” to the FEC’s decision not to issue its complaint, and
the courts in this case can “redress” that injury. Pp. 20-25.

(c) Finally, FECA explicitly indicates a congressional intent to alter
the traditional view that agency enforcement decisions are not sub-
ject to judicial review. Heckler v. Chaney, 470 U. S. 821, 832, distin-
guished. P. 26.

2. Because of the unusual and complex circumstances in which the
case arises, the second question presented cannot be addressed here,
and the case must be remanded. After the FEC determined that many
persons belonging to AIPAC were not “members” under FEC regula-
tions, the Court of Appeals overturned those regulations in another
case, in part because it thought they defined membership organizations
too narrowly in light of an organization’s First Amendment right to
communicate with its members. The FEC’s new “membership organi-
zation” rules could significantly affect the interpretative issue presented
by Question Two. Thus, the FEC should proceed to determine whether
or not AIPAC’s expenditures qualify as “membership communications”
under the new rules, and thereby fall outside the scope of “expendi-
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tures” that could qualify it as a “political committee.” If it decides that
the communications here do not qualify, then the lower courts can still
evaluate the significance of the communicative context in which the case
arises. If, on the other hand, it decides that they do qualify, the matter
will become moot. Pp. 26-29.

101 F. 3d 731, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which O’CONNOR and THOMAS, JJ.,
joined, post, p. 29.

Solicitor General Waxman argued the cause for the
United States. With him on the briefs were Acting Solici-
tor General Dellinger, Malcolm L. Stewart, Lawrence M.
Noble, Richard B. Bader, and David Kolker.

Daniel M. Schember argued the cause for respondents.
With him on the brief was Abdeen Jabara.*

JUSTICE BREYER delivered the opinion of the Court.

The Federal Election Commission (FEC) has determined
that the American Israel Public Affairs Committee (AIPAC)
is not a “political committee” as defined by the Federal Elec-
tion Campaign Act of 1971 (FECA or Act), 86 Stat. 11,
as amended, 2 U.S.C. §431(4), and, for that reason, the
FEC has refused to require ATPAC to make disclosures re-
garding its membership, contributions, and expenditures
that FECA would otherwise require. We hold that re-
spondents, a group of voters, have standing to challenge the

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Joel M. Gora, Steven R. Shapiro, and Ar-
thur N. Eisenberg; and for the National Right to Life Committee, Inc., by
James Bopp, Jr.

A. Stephen Hut, Jr., Roger M. Witten, Jeffrey P. Singdahlsen, and Don-
ald J. Simon filed a brief for Common Cause as amicus curiae urging
affirmance.

Briefs of amici curiae were filed for the American Israel Public Affairs
Committee by Theodore B. Olson, Mel Levine, Thomas G. Hungar, and
Philip Friedman; and for the Brennan Center for Justice by Burt
Neuborne.
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Commission’s determination in court, and we remand this
case for further proceedings.

I

In light of our disposition of this case, we believe it neces-
sary to describe its procedural background in some detail.
As commonly understood, the FECA seeks to remedy any
actual or perceived corruption of the political process in sev-
eral important ways. The Act imposes limits upon the
amounts that individuals, corporations, “political commit-
tees” (including political action committees), and political
parties can contribute to a candidate for federal political of-
fice. §§441a(a), 441a(b), 441b. The Act also imposes limits
on the amount these individuals or entities can spend in co-
ordination with a candidate. (It treats these expenditures
as “contributions to” a candidate for purposes of the Act.)
§441a(a)(7)(B)(i). As originally written, the Act set limits
upon the total amount that a candidate could spend of his
own money, and upon the amounts that other individuals,
corporations, and “political committees” could spend inde-
pendent of a candidate—though the Court found that cer-
tain of these last-mentioned limitations violated the First
Amendment. Buckley v. Valeo, 424 U.S. 1, 39-59 (1976)
(per curiam); Federal Election Comm’n v. National Con-
servative Political Action Comm., 470 U. S. 480, 497 (1985);
cf. Colorado Republican Federal Campaign Comm. v. Fed-
eral Election Comm’n, 518 U. S. 604, 613-619 (1996) (opinion
of BREYER, J.).

This case concerns requirements in the Act that extend
beyond these better-known contribution and expenditure
limitations. In particular, the Act imposes extensive rec-
ordkeeping and disclosure requirements upon groups that
fall within the Act’s definition of a “political committee.”
Those groups must register with the FEC, appoint a treas-
urer, keep names and addresses of contributors, track the
amount and purpose of disbursements, and file complex FEC
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reports that include lists of donors giving in excess of $200
per year (often, these donors may be the group’s members),
contributions, expenditures, and any other disbursements
irrespective of their purposes. §§432-434.

The Act’s use of the word “political committee” calls to
mind the term “political action committee,” or “PAC,” a term
that normally refers to organizations that corporations or
trade unions might establish for the purpose of making con-
tributions or expenditures that the Act would otherwise pro-
hibit. See §8§431(4)(B), 441b. But, in fact, the Act’s term
“political committee” has a much broader scope. The Act
states that a “political committee” includes “any committee,
club, association or other group of persons which receives”
more than $1,000 in “contributions” or “which makes” more
than $1,000 in “expenditures” in any given year. §431(4)(A)
(emphasis added).

This broad definition, however, is less universally encom-
passing than at first it may seem, for later definitional
subsections limit its scope. The Act defines the key terms
“contribution” and “expenditure” as covering only those
contributions and expenditures that are made “for the
purpose of influencing any election for Federal office.”
§§431(8)(A)({), (9)(A)({). Moreover, the Act sets forth de-
tailed categories of disbursements, loans, and assistance-
in-kind that do not count as a “contribution” or an “ex-
penditure,” even when made for election-related purposes.
§§431(8)(B), (9)(B). In particular, assistance given to help a
candidate will not count toward the $1,000 “expenditure”
ceiling that qualifies an organization as a “political commit-
tee” if it takes the form of a “communication” by an organiza-
tion “to its members”—as long as the organization at issue
is a “membership organization or corporation” and it is not
“organized primarily for the purpose of influencing the nomi-
nation . . . or electio[n] of any individual.” §431(9)(B)(iii).

This case arises out of an effort by respondents, a group
of voters with views often opposed to those of AIPAC, to
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persuade the FEC to treat AIPAC as a “political committee.”
Respondents filed a complaint with the FEC, stating that
ATPAC had made more than $1,000 in qualifying “expendi-
tures” per year, and thereby became a “political committee.”
1 Record, Exh. B, p. 4. They added that ATPAC had vio-
lated the FEC provisions requiring “political committee[s]”
to register and to make public the information about mem-
bers, contributions, and expenditures to which we have just
referred. Id., at 2, 9-17. Respondents also claimed that
ATPAC had violated §441b of FECA, which prohibits corpo-
rate campaign “contribution[s]” and “expenditure[s].” Id.,
at 2, 16-17. They asked the FEC to find that AIPAC had
violated the Act, and, among other things, to order ATPAC
to make public the information that FECA demands of a “po-
litical committee.” Id., at 33-34.

ATPAC asked the FEC to dismiss the complaint. AIPAC
described itself as an issue-oriented organization that seeks
to maintain friendship and promote goodwill between the
United States and Israel. App. 120; see also Brief for
ATIPAC as Amicus Curiae (AIPAC Brief) 1,3. AIPAC con-
ceded that it lobbies elected officials and disseminates infor-
mation about candidates for public office. App. 43, 120; see
also ATPAC Brief 6. But in responding to the §441b charge,
AIPAC denied that it had made the kinds of “expenditures”
that matter for FECA purposes (i. e., the kinds of election-
related expenditures that corporations cannot make, and
which count as the kind of expenditures that, when they
exceed $1,000, qualify a group as a “political committee”).

To put the matter more specifically: ATPAC focused on cer-
tain “expenditures” that respondents had claimed were elec-
tion related, such as the costs of meetings with candidates,
the introduction of AIPAC members to candidates, and the
distribution of candidate position papers. AIPAC said that
its spending on such activities, even if election related, fell
within a relevant exception. They amounted, said AIPAC,
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to communications by a membership organization with its
members, App. 164-166, which the Act exempts from its
definition of “expenditures,” §431(9)(B)(iii). In AIPAC’s
view, these communications therefore did not violate §441b’s
corporate expenditure prohibition. 2 Record, Doc. No. 19,
pp. 2-6. (And, if AIPAC was right, those expenditures
would not count toward the $1,000 ceiling on “expenditures”
that might transform an ordinary issue-related group into a
“political committee.” §431(4).)

The FEC’s General Counsel concluded that, between 1983
and 1988, AIPAC had indeed funded communications of the
sort described. The General Counsel said that those ex-
penditures were campaign related, in that they amounted to
advocating the election or defeat of particular candidates.
App. 106-108. He added that these expenditures were
“likely to have crossed the $1,000 threshold.” Id., at 146.
At the same time, the FEC closed the door to AIPAC’s invo-
cation of the “communications” exception. The FEC said
that, although it was a “close question,” these expenditures
were not membership communications, because that excep-
tion applies to a membership organization’s communications
with its members, and most of the persons who belonged to
AIPAC did not qualify as “members” for purposes of the Act.
App. to Pet. for Cert. 97a-98a; see also App. 170-173. Still,
given the closeness of the issue, the FEC exercised its dis-
cretion and decided not to proceed further with respect to
the claimed “corporate contribution” violation. App. to Pet.
for Cert. 98a.

The FEC’s determination that many of the persons who
belonged to AIPAC were not “members” effectively fore-
closed any claim that ATPAC’s communications did not count
as “expenditures” for purposes of determining whether
it was a “political committee.” Since AIPAC’s activities
fell outside the “membership communications” exception,
ATIPAC could not invoke that exception as a way of escaping
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the scope of the Act’s term “political committee” and the
Act’s disclosure provisions, which that definition triggers.

The FEC nonetheless held that AIPAC was not subject
to the disclosure requirements, but for a different reason.
In the FEC’s view, the Act’s definition of “political com-
mittee” includes only those organizations that have as a
“major purpose” the nomination or election of candidates.
Cf. Buckley v. Valeo, 424 U.S., at 79. AIPAC, it added,
was fundamentally an issue-oriented lobbying organization,
not a campaign-related organization, and hence AIPAC fell
outside the definition of a “political committee” regardless.
App. 146. The FEC consequently dismissed respondents’
complaint.

Respondents filed a petition in Federal District Court
seeking review of the FEC’s determination dismissing their
complaint. See §§437g(a)(8)(A), 437g(a)®)(C). The Dis-
trict Court granted summary judgment for the FEC, and a
divided panel of the Court of Appeals affirmed. 66 F. 3d
348 (CADC 1995). The en banc Court of Appeals reversed,
however, on the ground that the FEC’s “major purpose” test
improperly interpreted the Act’s definition of a “political
committee.” 101 F. 3d 731 (CADC 1997). We granted the
FEC’s petition for certiorari, which contained the following
two questions:

“l. Whether respondents had standing to challenge the
Federal Election Commission’s decision not to bring an
enforcement action in this case.

“2. Whether an organization that spends more than
$1,000 on contributions or coordinated expenditures in a
calendar year, but is neither controlled by a candidate
nor has its major purpose the nomination or election of
candidates, is a ‘political committee’ within the meaning
of the [Act].” Brief for Petitioner I.

We shall answer the first of these questions, but not the
second.
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The Solicitor General argues that respondents lack stand-
ing to challenge the FEC’s decision not to proceed against
AIPAC. He claims that they have failed to satisfy the “pru-
dential” standing requirements upon which this Court has
insisted. See, e. g., National Credit Union Admin. v. First
Nat. Bank & Trust Co., 522 U. S. 479, 488 (1998) (NCUA);
Association of Data Processing Service Organizations, Inc.
v. Camp, 397 U.S. 150, 153 (1970) (Data Processing). He
adds that respondents have not shown that they “suffe[r] in-
jury in fact,” that their injury is “fairly traceable” to the
FEC’s decision, or that a judicial decision in their favor
would “redres[s]” the injury. FE.g., Bennett v. Spear, 520
U.S. 154, 162 (1997) (internal quotation marks omitted);
Lujan v. Defenders of Wildlife, 504 U. S. 555, 560-561 (1992).
In his view, respondents’ District Court petition conse-
quently failed to meet Article IIT’s demand for a “case” or
“controversy.”

We do not agree with the FEC’s “prudential standing”
claim. Congress has specifically provided in FECA that
“lalny person who believes a violation of this Act . . . has
occurred, may file a complaint with the Commission.”
§437g(a)(1). It has added that “[alny party aggrieved by an
order of the Commission dismissing a complaint filed by such
party ... may file a petition” in district court seeking review
of that dismissal. §437g(a)(8)(A). History associates the
word “aggrieved” with a congressional intent to cast the
standing net broadly—beyond the common-law interests and
substantive statutory rights upon which “prudential” stand-
ing traditionally rested. Scripps-Howard Radio, Inc. v.
FCC, 316 U. S. 4 (1942); FCC v. Sanders Brothers Radio Sta-
tion, 309 U.S. 470 (1940); Office of Commumnication of the
United Church of Christ v. FCC, 359 F. 2d 994 (CADC 1966)
(Burger, J.); Associated Industries of New York State v.
Ickes, 134 F. 2d 694 (CA2 1943) (Frank, J.). Cf. Administra-
tive Procedure Act, 5 U. S. C. §702 (stating that those “suf-
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fering legal wrong” or “adversely affected or aggrieved . . .
within the meaning of a relevant statute” may seek judicial
review of agency action).

Moreover, prudential standing is satisfied when the injury
asserted by a plaintiff “‘arguably [falls] within the zone of
interests to be protected or regulated by the statute ... in
question.”” NCUA, supra, at 488 (quoting Data Processing,
supra, at 153). The injury of which respondents complain—
their failure to obtain relevant information—is injury of a
kind that FECA seeks to address. Buckley, supra, at 66—
67 (“political committees” must disclose contributors and
disbursements to help voters understand who provides
which candidates with financial support). We have found
nothing in the Act that suggests Congress intended to ex-
clude voters from the benefits of these provisions, or other-
wise to restrict standing, say, to political parties, candidates,
or their committees.

Given the language of the statute and the nature of the
injury, we conclude that Congress, intending to protect vot-
ers such as respondents from suffering the kind of injury
here at issue, intended to authorize this kind of suit. Conse-
quently, respondents satisfy “prudential” standing require-
ments. Cf. Raines v. Byrd, 521 U. S. 811, 820, n. 3 (1997)
(explicit grant of authority to bring suit “eliminates any pru-
dential standing limitations and significantly lessens the risk
of unwanted conflict with the Legislative Branch”).

Nor do we agree with the FEC or the dissent that Con-
gress lacks the constitutional power to authorize federal
courts to adjudicate this lawsuit. Article III, of course, lim-
its Congress’ grant of judicial power to “cases” or “controver-
sies.” That limitation means that respondents must show,
among other things, an “injury in fact”—a requirement that
helps assure that courts will not “pass upon . . . abstract,
intellectual problems,” but adjudicate “concrete, living con-
test[s] between adversaries.” Coleman v. Miller, 307 U. S.
433, 460 (1939) (Frankfurter, J., dissenting); see also Bennett,
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supra, at 167, Lujan, supra, at 560-561. In our view, re-
spondents here have suffered a genuine “injury in fact.”

The “injury in fact” that respondents have suffered con-
sists of their inability to obtain information—lists of ATPAC
donors (who are, according to AIPAC, its members), and
campaign-related contributions and expenditures—that, on
respondents’ view of the law, the statute requires that
AIPAC make public. There is no reason to doubt their claim
that the information would help them (and others to whom
they would communicate it) to evaluate candidates for public
office, especially candidates who received assistance from
AIPAC, and to evaluate the role that ATPAC’s financial as-
sistance might play in a specific election. Respondents’ in-
jury consequently seems concrete and particular. Indeed,
this Court has previously held that a plaintiff suffers an “in-
jury in fact” when the plaintiff fails to obtain information
which must be publicly disclosed pursuant to a statute.
Public Citizen v. Department of Justice, 491 U. S. 440, 449
(1989) (failure to obtain information subject to disclosure
under Federal Advisory Committee Act “constitutes a suffi-
ciently distinct injury to provide standing to sue”). See also
Havens Realty Corp. v. Coleman, 455 U.S. 363, 373-374
(1982) (deprivation of information about housing availability
constitutes “specific injury” permitting standing).

The dissent refers to United States v. Richardson, 418
U. S. 166 (1974), a case in which a plaintiff sought information
(details of Central Intelligence Agency (CIA) expenditures)
to which, he said, the Constitution’s Accounts Clause, Art. I,
§9, cl. 7, entitled him. The Court held that the plaintiff
there lacked Article IIT standing. 418 U.S., at 179-180.
The dissent says that Richardson and this case are “indistin-
guishable.” Post, at 34. But as the parties’ briefs sug-
gest—for they do not mention Richardson—that case does
not control the outcome here.

Richardsow’s plaintiff claimed that a statute permitting
the CIA to keep its expenditures nonpublic violated the Ac-
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counts Clause, which requires that “a regular Statement and
Account of the Receipts and Expenditures of all public
Money shall be published from time to time.” 418 U. S, at
167-169. The Court held that the plaintiff lacked standing
because there was “no ‘logical nexus’ between the [plaintiff’s]
asserted status of taxpayer and the claimed failure of the
Congress to require the Executive to supply a more detailed
report of the [CIA’s] expenditures.” Id., at 175; see also id.,
at 174 (quoting Flast v. Cohen, 392 U. S. 83, 102 (1968), for
the proposition that in “taxpayer standing” cases, there
must be “‘a logical nexus between the status asserted and
the claim sought to be adjudicated’”).

In this case, however, the “logical nexus” inquiry is not
relevant. Here, there is no constitutional provision requir-
ing the demonstration of the “nexus” the Court believed
must be shown in Richardson and Flast. Rather, there is a
statute which, as we previously pointed out, supra, at 19-20,
does seek to protect individuals such as respondents from
the kind of harm they say they have suffered, 7. e., failing to
receive particular information about campaign-related activi-
ties. Cf. Richardson, 418 U. S., at 178, n. 11.

The fact that the Court in Richardson focused upon tax-
payer standing, id., at 171-178, not voter standing, places
that case at still a greater distance from the case before us.
We are not suggesting, as the dissent implies, post, at 32-34,
that Richardson would have come out differently if only the
plaintiff had asserted his standing to sue as a voter, rather
than as a taxpayer. Faced with such an assertion, the Rich-
ardson Court would simply have had to consider whether
“the Framers . . . ever imagined that general directives [of
the Constitution] . . . would be subject to enforcement by an
individual citizen.” 418 U. S., at 178, n. 11 (emphasis added).
But since that answer (like the answer to whether there was
taxpayer standing in Richardson) would have rested in sig-
nificant part upon the Court’s view of the Accounts Clause,
it still would not control our answer in this case. All this is
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to say that the legal logic which critically determined Rich-
ardson’s outcome is beside the point here.

The FEC’s strongest argument is its contention that this
lawsuit involves only a “generalized grievance.” (Indeed, if
Richardson is relevant at all, it is because of its broad discus-
sion of this matter, see id., at 176178, not its basic ration-
ale.) The FEC points out that respondents’ asserted harm
(their failure to obtain information) is one which is “‘shared
in substantially equal measure by all or a large class of citi-
zens.”” Brief for Petitioner 28 (quoting Warth v. Seldin, 422
U. S. 490, 499 (1975)). This Court, the FEC adds, has often
said that “generalized grievance[s]” are not the kinds of
harms that confer standing. Brief for Petitioner 28; see also
Lujan, 504 U.S., at 573-574; Allen v. Wright, 468 U. S.
737, T55-T56 (1984); Valley Forge Christian College v.
Americans United for Separation of Church and State, Inc.,
454 U. S. 464, 475-479 (1982); Richardson, supra, at 176-178;
Frothingham v. Mellon, decided with Massachusetts v. Mel-
lon, 262 U. S. 447, 487 (1923); Ex parte Levitt, 302 U. S. 633,
634 (1937) (per curiam). Whether styled as a constitutional
or prudential limit on standing, the Court has sometimes
determined that where large numbers of Americans suffer
alike, the political process, rather than the judicial process,
may provide the more appropriate remedy for a widely
shared grievance. Warth, supra, at 500; Schlesinger v. Re-
servists Comm. to Stop the War, 418 U. S. 208, 222 (1974);
Richardson, 418 U. S., at 179; 1d., at 188-189 (Powell, J., con-
curring); see also Flast, supra, at 131 (Harlan, J., dissenting).

The kind of judicial language to which the FEC points,
however, invariably appears in cases where the harm at issue
is not only widely shared, but is also of an abstract and in-
definite nature—for example, harm to the “common concern
for obedience to law.” L. Singer & Sons v. Union Pacific
R. Co., 311 U. S. 295, 303 (1940); see also Allen, supra, at 754;
Schlesinger, supra, at 217. Cf. Lujan, supra, at 572-578
(injury to interest in seeing that certain procedures are fol-
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lowed not normally sufficient by itself to confer standing);
Frothingham, supra, at 488 (party may not merely assert
that “he suffers in some indefinite way in common with peo-
ple generally”); Perkins v. Lukens Steel Co., 310 U. S. 113,
125 (1940) (plaintiffs lack standing because they have failed
to show injury to “a particular right of their own, as distin-
guished from the public’s interest in the administration of
the law”). The abstract nature of the harm—for example,
injury to the interest in seeing that the law is obeyed—de-
prives the case of the concrete specificity that characterized
those controversies which were “the traditional concern of
the courts at Westminster,” Coleman, 307 U.S., at 460
(Frankfurter, J., dissenting); and which today prevents a
plaintiff from obtaining what would, in effect, amount to an
advisory opinion. Cf. Aetna Life Ins. Co. v. Haworth, 300
U. S. 227, 240-241 (1937).

Often the fact that an interest is abstract and the fact that
it is widely shared go hand in hand. But their association is
not invariable, and where a harm is concrete, though widely
shared, the Court has found “injury in fact.” See Public
Citizen, 491 U. S., at 449-450 (“The fact that other citizens
or groups of citizens might make the same complaint after
unsuccessfully demanding disclosure . . . does not lessen
[their] asserted injury”). Thus the fact that a political forum
may be more readily available where an injury is widely
shared (while counseling against, say, interpreting a statute
as conferring standing) does not, by itself, automatically dis-
qualify an interest for Article III purposes. Such an inter-
est, where sufficiently concrete, may count as an “injury in
fact.” This conclusion seems particularly obvious where (to
use a hypothetical example) large numbers of individuals suf-
fer the same common-law injury (say, a widespread mass
tort), or where large numbers of voters suffer interference
with voting rights conferred by law. Cf. Lujan, supra, at
572; Shaw v. Hunt, 517 U. S. 899, 905 (1996). We conclude
that, similarly, the informational injury at issue here, di-
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rectly related to voting, the most basic of political rights, is
sufficiently concrete and specific such that the fact that it is
widely shared does not deprive Congress of constitutional
power to authorize its vindication in the federal courts.

Respondents have also satisfied the remaining two con-
stitutional standing requirements. The harm asserted is
“fairly traceable” to the FEC’s decision about which respond-
ents complain. Of course, as the FEC points out, Brief for
Petitioner 29-31, it is possible that even had the FEC agreed
with respondents’ view of the law, it would still have decided
in the exercise of its discretion not to require AIPAC to
produce the information. Cf. App. to Pet. for Cert. 98a (de-
ciding to exercise prosecutorial discretion, see Heckler v.
Chaney, 470 U. S. 821 (1985), and “take no further action” on
§441b allegation against AIPAC). But that fact does not
destroy Article I1I “causation,” for we cannot know that the
FEC would have exercised its prosecutorial discretion in this
way. Agencies often have discretion about whether or not
to take a particular action. Yet those adversely affected by
a discretionary agency decision generally have standing to
complain that the agency based its decision upon an improper
legal ground. See, e.g., Abbott Laboratories v. Gardner,
387 U. S. 136, 140 (1967) (discussing presumption of review-
ability of agency action); Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U. S. 402, 410 (1971). If a reviewing court
agrees that the agency misinterpreted the law, it will set
aside the agency’s action and remand the case—even though
the agency (like a new jury after a mistrial) might later, in
the exercise of its lawful discretion, reach the same result
for a different reason. SEC v. Chenery Corp., 318 U. S. 80
(1943). Thus respondents’ “injury in fact” is “fairly trace-
able” to the FEC’s decision not to issue its complaint, even
though the FEC might reach the same result exercising its
discretionary powers lawfully. For similar reasons, the
courts in this case can “redress” respondents’ “injury in
fact.”
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Finally, the FEC argues that we should deny respondents
standing because this case involves an agency’s decision not
to undertake an enforcement action—an area generally not
subject to judicial review. Brief for Petitioner 23, 29. In
Heckler, this Court noted that agency enforcement decisions
“ha[ve] traditionally been ‘committed to agency discretion,””
and concluded that Congress did not intend to alter that tra-
dition in enacting the APA. 470 U.S.,, at 832; ¢f. 5 U. S. C.
§701(a) (courts will not review agency actions where “stat-
utes preclude judicial review,” or where the “agency action
is committed to agency discretion by law”). We deal here
with a statute that explicitly indicates the contrary.

In sum, respondents, as voters, have satisfied both pru-
dential and constitutional standing requirements. They
may bring this petition for a declaration that the FEC’s
dismissal of their complaint was unlawful. See 2 U.S. C.
§437g(a)(8)(A).

111

The second question presented in the FEC’s petition for
certiorari is whether an organization that otherwise satisfies
the Act’s definition of a “political committee,” and thus is
subject to its disclosure requirements, nonetheless falls out-
side that definition because “its major purpose” is not “the
nomination or election of candidates.” The question arises
because this Court, in Buckley, said:

“To fulfill the purposes of the Act [the term ‘political
committee’] need only encompass organizations that are
under the control of a candidate or the major purpose of
which is the nomination or election of a candidate.” 424

U.S., at 79.

The Court reiterated in Federal Election Comm’n v. Massa-
chusetts Citizens for Life, Inc., 479 U. S. 238, 252, n. 6 (1986):

“[Aln entity subject to regulation as a ‘political commit-
tee’ under the Act is one that is either ‘under the control
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of a candidate or the major purpose of which is the nomi-
nation or election of a candidate.””

The FEC here interpreted this language as narrowing the
scope of the statutory term “political committee,” wherever
applied. And, as we have said, the FEC’s General Coun-
sel found that AIPAC fell outside that definition because
the nomination or election of a candidate was not AIPAC’s
“major purpose.” App. 146.

The en banc Court of Appeals disagreed with the FEC.
It read this Court’s narrowing construction of the term “po-
litical committee” as turning on the First Amendment prob-
lems presented by regulation of “independent expenditures”
(1. e., “an expenditure by a person expressly advocating the
election or defeat of a clearly identified candidate which is
made without cooperation or consultation with any candi-
date,” §431(17)). 101 F. 3d, at 741. The Court of Appeals
concluded that the language in this Court’s prior decisions
narrowing the definition of “political committee” did not
apply where the special First Amendment “independent
expenditure” problem did not exist. Id., at 742-743.

The Solicitor General argues that this Court’s narrowing
definition of “political committee” applies not simply in the
context of independent expenditures, but across the board.
We cannot squarely address that matter, however, because
of the unusual and complex circumstances in which this case
arises. As we previously mentioned, supra, at 16-17, the
FEC considered a related question, namely, whether ATPAC
was exempt from §441b’s prohibition of corporate campaign
expenditures, on the grounds that the so-called “expendi-
tures” involved only ATPAC’s communications with its mem-
bers. The FEC held that the statute’s exception to the “ex-
penditure” definition for communications by a “membership
organization” did not apply because many of the persons who
belonged to AIPAC were not “members” as defined by FEC
regulation. The FEC acknowledged, however, that this was
a “close question.” App. to Pet. for Cert. 98a; see also App.
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144-146, 170-171. In particular, the FEC thought that
many of the persons who belonged to AIPAC lacked suffi-
cient control of the organization’s policies to qualify as “mem-
bers” for purposes of the Act.

A few months later, however, the Court of Appeals over-
turned the FEC’s regulations defining “members,” in part
because that court thought the regulations defined mem-
bership organizations too narrowly in light of an organiza-
tion’s “First Amendment right to communicate with its
‘members.””  Chamber of Commerce v. Federal Election
Comm™, 69 F. 3d 600, 605 (CADC 1995). The FEC has
subsequently issued proposed rules redefining “members.”
Under these rules, it is quite possible that many of the per-
sons who belong to ATPAC would be considered “members.”
If so, the communications here at issue apparently would not
count as the kind of “expenditures” that can turn an organi-
zation into a “political committee,” and AIPAC would fall
outside the definition for that reason, rather than because of
the “major purpose” test. 62 Fed. Reg. 66832 (1997) (pro-
posed 11 CFR pts. 100 and 114).

The consequence for our consideration of Question Two
now is that the FEC’s new rules defining “membership orga-
nization” could significantly affect the interpretive issue pre-
sented by this question. If the Court of Appeals is right in
saying that this Court’s narrowing interpretation of “politi-
cal committee” in Buckley reflected First Amendment con-
cerns, 101 F. 3d, at 741, then whether the “membership com-
munications” exception is interpreted broadly or narrowly
could affect our evaluation of the Court of Appeals’ claim
that there is no constitutionally driven need to apply Buck-
ley’s narrowing interpretation in this context. The scope of
the “membership communications” exception could also af-
fect our evaluation of the Solicitor General’s related argu-
ment that First Amendment concerns (reflected in Buckley’s
narrowing interpretation) are present whenever the Act re-
quires disclosure. In any event, it is difficult to decide the
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basic issue that Question Two presents without considering
the special communicative nature of the “expenditures” here
at issue, cf. United States v. CIO, 335 U. S. 106, 121 (1948)
(describing relation between membership communications
and constitutionally protected rights of association). And, a
considered determination of the scope of the statutory ex-
emption that Congress enacted to address membership com-
munications would helpfully inform our consideration of the
“major purpose” test.

The upshot, in our view, is that we should permit the FEC
to address, in the first instance, the issue presented by Ques-
tion Two. We can thereby take advantage of the relevant
agency’s expertise, by allowing it to develop a more precise
rule that may dispose of this case, or at a minimum, will aid
the Court in reaching a more informed conclusion. In our
view, the FEC should proceed to determine whether or not
ATPAC’s expenditures qualify as “membership communica-
tions,” and thereby fall outside the scope of “expenditures”
that could qualify it as a “political committee.” If the FEC
decides that despite its new rules, the communications here
do not qualify for this exception, then the lower courts, in
reconsidering respondents’ arguments, can still evaluate the
significance of the communicative context in which the case
arises. If, on the other hand, the FEC decides that AIPAC’s
activities fall within the “membership communications” ex-
ception, the matter will become moot.

For these reasons, the judgment of the Court of Appeals
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE ScALIA, with whom JUSTICE O’CONNOR and
JUSTICE THOMAS join, dissenting.

The provision of law at issue in this case is an extraordi-
nary one, conferring upon a private person the ability to
bring an Executive agency into court to compel its enforce-
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ment of the law against a third party. Despite its liberality,
the Administrative Procedure Act does not allow such suits,
since enforcement action is traditionally deemed “committed
to agency discretion by law.” 5 U. S. C. §701(a)(2); Heckler
v. Chaney, 470 U. S. 821, 827-835 (1985). If provisions such
as the present one were commonplace, the role of the Execu-
tive Branch in our system of separated and equilibrated pow-
ers would be greatly reduced, and that of the Judiciary
greatly expanded.

Because this provision is so extraordinary, we should be
particularly careful not to expand it beyond its fair meaning.
In my view the Court’s opinion does that. Indeed, it ex-
pands the meaning beyond what the Constitution permits.

I

It is clear that the Federal Election Campaign Act of 1971
(FECA or Act) does not intend that all persons filing com-
plaints with the Federal Election Commission have the right
to seek judicial review of the rejection of their complaints.
This is evident from the fact that the Act permits a complaint
to be filed by “[alny person who believes a violation of this
Act . . . has occurred,” 2 U.S.C. §437g(a)(1) (emphasis
added), but accords a right to judicial relief only to “[alny
party aggrieved by an order of the Commission dismissing a
complaint filed by such party,” §437g(a)(8)(A) (emphasis
added). The interpretation that the Court gives the latter
provision deprives it of almost all its limiting force. Any
voter can sue to compel the agency to require registration of
an entity as a political committee, even though the “aggrieve-
ment” consists of nothing more than the deprivation of ac-
cess to information whose public availability would have
been one of the consequences of registration.

This seems to me too much of a stretch. It should be
borne in mind that the agency action complained of here is
not the refusal to make available information in its posses-
sion that the Act requires to be disclosed. A person de-
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manding provision of information that the law requires the
agency to furnish—one demanding compliance with the
Freedom of Information Act or the Federal Advisory Com-
mittee Act, for example—can reasonably be described as
being “aggrieved” by the agency’s refusal to provide it.
What the respondents complain of in this suit, however, is
not the refusal to provide information, but the refusal (for
an allegedly improper reason) to commence an agency en-
forcement action against a third person. That refusal itself
plainly does not render respondents “aggrieved” within the
meaning of the Act, for in that case there would have been
no reason for the Act to differentiate between “person” in
subsection (a)(1) and “party aggrieved” in subsection (a)(8).
Respondents claim that each of them is elevated to the spe-
cial status of a “party aggrieved” by the fact that the re-
quested enforcement action (if it was successful) would have
had the effect, among others, of placing certain information
in the agency’s possession, where respondents, along with
everyone else in the world, would have had access to it. It
seems to me most unlikely that the failure to produce that
effect—both a secondary consequence of what respondents
immediately seek, and a consequence that affects respond-
ents no more and with no greater particularity than it affects
virtually the entire population—would have been meant to
set apart each respondent as a “party aggrieved” (as opposed
to just a rejected complainant) within the meaning of the
statute.

This conclusion is strengthened by the fact that this
citizen-suit provision was enacted two years after this
Court’s decision in United States v. Richardson, 418 U. S.
166 (1974), which, as I shall discuss at greater length below,
gave Congress every reason to believe that a voter’s interest
in information helpful to his exercise of the franchise was
constitutionally madequate to confer standing. Richard-
son had said that a plaintiff’s complaint that the Government
was unlawfully depriving him of information he needed to
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“properly fulfill his obligations as a member of the electorate
in voting” was “surely the kind of a generalized grievance”
that does not state an Article III case or controversy. Id.,
at 176.

And finally, a narrower reading of “party aggrieved” is
supported by the doctrine of constitutional doubt, which
counsels us to interpret statutes, if possible, in such fashion
as to avoid grave constitutional questions. See United
States ex rel. Attorney General v. Delaware & Hudson Co.,
213 U. S. 366, 408 (1909); Edward J. DeBartolo Corp. v. Flor-
1da Gulf Coast Building & Constr. Trades Council, 485 U. S.
568, 575 (1988). As I proceed to discuss, it is my view that
the Court’s entertainment of the present suit violates
Article ITI. Even if one disagrees with that judgment, how-
ever, it is clear from Richardson that the question is a close
one, so that the statute ought not be interpreted to pre-
sent it.

II

In Richardson, we dismissed for lack of standing a suit
whose “aggrievement” was precisely the “aggrievement” re-
spondents assert here: the Government’s unlawful refusal to
place information within the public domain. The only differ-
ence, in fact, is that the aggrievement there was more direct,
since the Government already had the information within
its possession, whereas here respondents seek enforcement
action that will bring information within the Government’s
possession and then require the information to be made pub-
lic. The plaintiff in Richardson challenged the Govern-
ment’s failure to disclose the expenditures of the Central
Intelligence Agency (CIA), in alleged violation of the consti-
tutional requirement, Art. I, §9, cl. 7, that “a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be published from time to time.” We
held that such a claim was a nonjusticiable “generalized
grievance” because “the impact on [plaintiff] is plainly undif-
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ferentiated and common to all members of the public.” 418
U.S., at 176-177 (internal quotation marks and citations
omitted).

It was alleged in Richardson that the Government had
denied a right conferred by the Constitution, whereas re-
spondents here assert a right conferred by statute—but of
course “there is absolutely no basis for making the Article
III inquiry turn on the source of the asserted right.” Lujan
v. Defenders of Wildlife, 504 U.S. 555, 576 (1992). The
Court today distinguishes Richardson on a different basis—
a basis that reduces it from a landmark constitutional holding
to a curio. According to the Court, “Richardson focused
upon taxpayer standing, . . . not voter standing.” Ante,
at 22. In addition to being a silly distinction, given the
weighty governmental purpose underlying the “generalized
grievance” prohibition—viz., to avoid “something in the
nature of an Athenian democracy or a New England town
meeting to oversee the conduct of the National Government
by means of lawsuits in federal courts,” 418 U. S., at 179—
this is also a distinction that the Court in Richardson went
out of its way explicitly to eliminate. It is true enough
that the narrow question presented in Richardson was
“‘[wlhether a federal taxpayer has standing,’” id., at 167,
n. 1. But the Richardson Court did not hold only, as the
Court today suggests, that the plaintiff failed to qualify for
the exception to the rule of no taxpayer standing established
by the “logical nexus” test of Flast v. Cohen, 392 U. S. 83
(1968).* The plaintiff’s complaint in Richardson had also al-
leged that he was “‘a member of the electorate,”” 418 U. S.,
at 167, n. 1, and he asserted injury in that capacity as well.

*That holding was inescapable since, as the Court made clear in another
case handed down the same day, “the Flast nexus test is not applicable
where the taxing and spending power is not challenged” (as in Richardson
it was not). Schlesinger v. Reservists Comm. to Stop the War, 418 U. S.
208, 225, n. 15 (1974).
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The Richardson opinion treated that as fairly included
within the taxpayer-standing question, or at least as plainly
indistinguishable from it:

“The respondent’s claim is that without detailed infor-
mation on CIA expenditures—and hence its activities—
he cannot intelligently follow the actions of Congress or
the Executive, nor can he properly fulfill his obliga-
tions as a member of the electorate in voting for candi-
dates seeking national office.

“This 1s surely the kind of a generalized grievance
described in both Frothingham and Flast since the im-
pact on him is plainly undifferentiated and common to
all members of the public.” Id., at 176-177 (citations
and internal quotation marks omitted) (emphasis added).

If Richardson left voter standing unaffected, one must mar-
vel at the unaccustomed ineptitude of the American Civil
Liberties Union Foundation, which litigated Richardson, in
not immediately refiling with an explicit voter-standing alle-
gation. Fairly read, and applying a fair understanding of its
important purposes, Richardson is indistinguishable from
the present case.

The Court’s opinion asserts that our language disapprov-
ing generalized grievances “invariably appears in cases
where the harm at issue is not only widely shared, but is also
of an abstract and indefinite nature.” Ante, at 23. “Often,”
the Court says, “the fact that an interest is abstract and
the fact that it is widely shared go hand in hand. But their
association is not invariable, and where a harm is concrete,
though widely shared, the Court has found ‘injury in fact.””
Ante, at 24. If that is so—if concrete generalized grievances
(like concrete particularized grievances) are OK, and ab-
stract generalized grievances (like abstract particularized
grievances) are bad—one must wonder why we ever devel-
oped the superfluous distinction between generalized and
particularized grievances at all. But of course the Court is
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wrong to think that generalized grievances have only con-
cerned us when they are abstract. One need go no further
than Richardson to prove that—unless the Court believes
that deprivation of information is an abstract injury, in which
event this case could be disposed of on that much broader
ground.

What is noticeably lacking in the Court’s discussion of our
generalized-grievance jurisprudence is all reference to two
words that have figured in it prominently: “particularized”
and “undifferentiated.” See Richardson, supra, at 177,
Lujan, 504 U. S., at 560, and n. 1. “Particularized” means
that “the injury must affect the plaintiff in a personal and
individual way.” Id., at 560, n. 1. If the effect is “undiffer-
entiated and common to all members of the public,” Richard-
son, supra, at 177 (internal quotation marks and citations
omitted), the plaintiff has a “generalized grievance” that
must be pursued by political, rather than judicial, means.
These terms explain why it is a gross oversimplification to
reduce the concept of a generalized grievance to nothing
more than “the fact that [the grievance] is widely shared,”
ante, at 25, thereby enabling the concept to be dismissed as
a standing principle by such examples as “large numbers of
individuals suffer[ing] the same common-law injury (say, a
widespread mass tort), or . . . large numbers of voters suf-
fer[ing] interference with voting rights conferred by law,”
ante, at 24. The exemplified injuries are widely shared, to
be sure, but each individual suffers a particularized and
differentiated harm. One tort victim suffers a burnt leg,
another a burnt arm—or even if both suffer burnt arms they
are different arms. One voter suffers the deprivation of
his franchise, another the deprivation of hers. With the
generalized grievance, on the other hand, the injury or depri-
vation is not only widely shared but it is undifferentiated.
The harm caused to Mr. Richardson by the alleged disregard
of the Statement-of-Accounts Clause was precisely the same
as the harm caused to everyone else: unavailability of a de-
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scription of CIA expenditures. Just as the (more indirect)
harm caused to Mr. Akins by the allegedly unlawful failure
to enforce FECA is precisely the same as the harm caused
to everyone else: unavailability of a description of AIPAC’s
activities.

The Constitution’s line of demarcation between the Execu-
tive power and the judicial power presupposes a common un-
derstanding of the type of interest needed to sustain a “case
or controversy” against the Executive in the courts. A sys-
tem in which the citizenry at large could sue to compel Exec-
utive compliance with the law would be a system in which
the courts, rather than the President, are given the primary
responsibility to “take Care that the Laws be faithfully exe-
cuted,” Art. I, §3. We do not have such a system because
the common understanding of the interest necessary to sus-
tain suit has included the requirement, affirmed in Richard-
son, that the complained-of injury be particularized and dif-
ferentiated, rather than common to all the electorate. When
the Executive can be directed by the courts, at the instance
of any voter, to remedy a deprivation that affects the entire
electorate in precisely the same way—and particularly when
that deprivation (here, the unavailability of information) is
one inseverable part of a larger enforcement scheme—there
has occurred a shift of political responsibility to a branch
designed not to protect the public at large but to protect
individual rights. “To permit Congress to convert the un-
differentiated public interest in executive officers’ compli-
ance with the law into an ‘individual right’ vindicable in the
courts is to permit Congress to transfer from the President
to the courts the Chief Executive’s most important constitu-
tional duty ....” Lujan, supra, at 577. If today’s decision
is correct, it is within the power of Congress to authorize
any interested person to manage (through the courts) the
Executive’s enforcement of any law that includes a require-
ment for the filing and public availability of a piece of paper.
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This is not the system we have had, and is not the system

we should desire.
k %k %k

Because this statute should not be interpreted to confer
upon the entire electorate the power to invoke judicial direc-
tion of prosecutions, and because if it is so interpreted the
statute unconstitutionally transfers from the Executive to
the courts the responsibility to “take Care that the Laws be
faithfully executed,” Art. II, §3, I respectfully dissent.
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In 1979, the United States sued respondents and others to quiet title to
land it sought for a federal park, contending that respondents did not
have clear title because the Government had never patented the dis-
puted land after acquiring it as part of the Louisiana Purchase. Gov-
ernment officials searched public land records during discovery, but re-
ported to respondents that they found no proof of a grant to a private
landowner. A 1982 settlement agreement quieted title in the Govern-
ment’s favor in return for a payment to respondents. In 1994, respond-
ents sued to set aside the settlement agreement and obtain damages,
claiming that they had evidence showing that the land had been granted
to a private owner before the Louisiana Purchase, but the District Court
concluded that it had no jurisdiction to hear the case. The Fifth Circuit
reversed, finding two jurisdictional bases: (1) the suit was an “independ-
ent action” to set aside the settlement under Federal Rule of Civil Pro-
cedure 60(b); and (2) the Quiet Title Act (QTA or Act). In reaching the
second conclusion, the court found that the QTA’s 12-year statute of
limitations was subject to equitable tolling and therefore suit was not
barred by the fact that respondents had known about the Government’s
claim since 1979. The court then vacated the settlement agreement and
instructed the District Court to quiet title in respondents’ favor.

Held: The Fifth Circuit had no jurisdiction over respondents’ suit.
Pp. 42-49.

(@) Rule 60(b)’s history and language are inconsistent with the Gov-
ernment’s position that an “independent action” to set aside a judgment
requires an independent source of jurisdiction. The original Rule 60(b)
established a new system to govern requests to reopen judgments. Be-
cause it was unclear whether that Rule provided the exclusive means
for obtaining postjudgment relief, the Rule was amended in 1946 to
clarify that nearly all of the old forms of obtaining relief from a judg-
ment were abolished but that the “independent action” survived. How-
ever, this does not mean that the requirements for a meritorious inde-
pendent action have been met here. Such actions should be available
only to prevent a grave miscarriage of justice. See Hazel-Atlas Glass
Co. v. Hartford-Empire Co., 322 U. S. 238, 244. Respondents’ allegation
that the United States failed to thoroughly search its records and make
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full disclosure to the District Court regarding the land grant obviously
does not approach this demanding standard. Pp. 42-47.

(b) Equitable tolling is not available in a QTA suit. Such tolling is
not permissible where it is inconsistent with the relevant statute’s text.
The QTA’s express 12-year statute of limitations runs from the date the
plaintiff or his predecessor in interest “knew or should have known” of
the United States’ claim. 28 U. S. C. §2409(g). Thus, the Act has al-
ready effectively allowed for equitable tolling. See Irwin v. Depart-
ment of Veterans Affairs, 498 U.S. 89, 96. Given this fact and the
QTA’s unusually generous limitations period, extension of the statutory
period would be unwarranted. Pp. 47-49.

114 F. 3d 484, reversed and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court. STE-
VENS, J., filed a concurring opinion, in which SOUTER, J., joined, post,
p- 49.

Paul R. Q. Wolfson argued the cause for the United
States. With him on the briefs were Solicitor General
Waxman, Deputy Solicitor General Schiffer, Deputy Solici-
tor General Kneedler, Martin W. Matzen, William B. Laza-
rus, John D. Leshy, and Margaret P. Fondry.

Ernest G. Taylor, Jr., argued the cause for respondents.
With him on the brief were Robert M. Arentson, Jr., and
Nancie G. Marzulla.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In 1979, the United States brought a quiet title action (the
Adams litigation) in the Southern District of Mississippi
against respondents and nearly 200 other defendants. On
the eve of trial, the Government and respondents entered
into a settlement whereby title to the disputed land was
quieted in favor of the United States in return for a payment
of $208,175.87. Judgment was entered based on this settle-
ment agreement. In 1994, some 12 years after that judg-
ment, respondents sued in the District Court to set aside the
settlement agreement and obtain a damages award for the
disputed land. Their claims for relief were based on the
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court’s ancillary jurisdiction, relating back to the Adams
litigation, and on the Quiet Title Act (QTA). 28 U.S.C.
§2409a. We hold that respondents were not entitled to
relief on either of these grounds.

The land in dispute between the United States and re-
spondents is located on Horn Island. Situated in the Gulf
of Mexico approximately 13 miles southwest of Pascagoula,
Horn Island is currently within the State of Mississippi. It
was, at various times during the late 18th and early 19th
centuries, controlled by France, Britain, and Spain. It is
part of the territory that came under the control of the
United States as a result of the Louisiana Purchase of 1803.
In 1950, Clark Beggerly, respondents’ predecessor-in-
interest, purchased color of title to two tracts of land on Horn
Island at a tax sale in Jackson County. Beggerly paid $51.20
for one 626-acre tract. He and a friend also purchased a
second tract for $31.25. Beggerly retained 103 acres upon a
later division of this second tract.

In 1971, Congress enacted legislation authorizing the De-
partment of the Interior to create the Gulf Islands National
Seashore, a federal park on lands that include Horn Island.
16 U. S. C. §459h. The legislation authorized the Secretary
of the Interior to acquire privately owned lands within the
proposed park’s boundaries. §459h-1. The National Park
Service (NPS) began negotiating with respondents to pur-
chase the land. Before any deal could be completed, how-
ever, the NPS learned that the United States Government
had never patented the property. Believing that this meant
that respondents could not have had clear title, the NPS
backed out of the proposed deal.

During discovery in the Adams litigation, respondents
sought proof of their title to the land. Government officials
searched public land records and told respondents that they
had found nothing proving that any part of Horn Island had
ever been granted to a private landowner. Even after the
settlement in the Adams litigation, however, respondents



Cite as: 524 U. S. 38 (1998) 41

Opinion of the Court

continued to search for evidence of a land patent that sup-
ported their claim of title. In 1991 they hired a genealogical
record specialist to conduct research in the National Ar-
chives in Washington. The specialist found materials that,
according to her, showed that on August 1, 1781, Bernardo
de Galvez, then the Governor General of Spanish Louisiana,
granted Horn Island to Catarina Boudreau. If the land had
been granted to a private party prior to 1803, title presum-
ably could not have passed to the United States as a result
of the Louisiana Purchase. Respondents believed that the
Boudreau grant proved that their claim to the disputed land
was superior to that of the United States.

Armed with this new information, respondents filed a com-
plaint in the District Court on June 1, 1994. They asked the
court to set aside the 1982 settlement agreement and award
them damages of “not less than $14,500 per acre” of the dis-
puted land. App. 26. The District Court concluded that it
was without jurisdiction to hear respondents’ suit and dis-
missed the complaint.

The Court of Appeals reversed. It concluded that there
were two jurisdictional bases for the suit. First, the suit
satisfied the elements of an “independent action,” as the
term is used in Federal Rule of Civil Procedure 60(b). Ac-
cording to the Court of Appeals, those elements are:

“(1) a judgment which ought not, in equity and good
conscience, to be enforced; (2) a good defense to the al-
leged cause of action on which the judgment is founded,;
(3) fraud, accident, or mistake which prevented the de-
fendant in the judgment from obtaining the benefit of
his defense; (4) the absence of fault or negligence on the
part of the defendant; and (5) the absence of any ade-
quate remedy at law.” 114 F. 3d 484, 487 (CA5 1997).

In its view, the settlement agreement could therefore be set
aside. Second, the Court of Appeals concluded that the QTA
conferred jurisdiction. The QTA includes a 12-year statute
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of limitations, which begins to run from the date the plaintiff
knows or should have known about the claim of the United
States. 28 U. S. C. §2409a(g). The Court of Appeals noted
that respondents knew about the Government’s claim for
more than 12 years before it filed this suit, but concluded
that the 12-year statute was subject to equitable tolling and
should be tolled in this case.

Satisfied as to its jurisdiction, the Court of Appeals then
addressed the merits. Relying on the Boudreau grant, the
court concluded that the “United States has no legitimate
claim to the land [and that] the validity of the Beggerlys’
title is a legal certainty.” 114 F. 3d, at 489. It therefore
vacated the settlement agreement and remanded the case to
the District Court with instructions that it enter judgment
quieting title in favor of respondents. One judge dissented.
We granted certiorari, 522 U. S. 1038 (1998), and now reverse.

The Government’s primary contention is that the Court
of Appeals erred in concluding that it had jurisdiction over
respondents’ 1994 suit. It first attacks the lower court’s
conclusion that jurisdiction was established because the
suit was an “independent action” within the meaning of Rule
60(b). The Government argues that an “independent ac-
tion” must be supported by an independent source of juris-
diction, and, in the case of a suit against the United States,
an independent waiver of sovereign immunity. Whereas the
Distriet Court had jurisdiction over the original Adams liti-
gation because the United States was the plaintiff, 28 U. S. C.
§ 1345, there was no statutory basis for the Beggerlys’ 1994
action, and the District Court was therefore correct to have
dismissed it.

We think the Government’s position is inconsistent with
the history and language of Rule 60(b). Prior to the 1937
adoption of the Federal Rules of Civil Procedure, the avail-
ability of relief from a judgment or order turned on whether
the court was still in the same “term” in which the chal-
lenged judgment was entered. If it was, the judge “had ple-
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nary power . . . to modify his judgment for error of fact or
law or even revoke it altogether.” Zimmern v. United
States, 298 U. S. 167, 169-170 (1936). If the term had ex-
pired, resort had to be made to a handful of writs, the precise
contours of which were “shrouded in ancient lore and mys-
tery.” Advisory Committee’s Notes on 1946 Amdt. to Fed.
Rule Civ. Proc. 60, 28 U. S. C. App., p. 787. The new Federal
Rules of Civil Procedure did away with the notion that the
continuation or expiration of a term of court had any affect
on a court’s power. Fed. Rule Civ. Proc. 6(c), rescinded 1966.
New Rule 60(b)! sought to establish a new system to gov-
ern requests to reopen judgments. The original Rule 60(b)
provided:

“(b) Mistake; Inadvertence; Surprise; Excusable Ne-
glect. On motion the court, upon such terms as are
just, may relieve a party or his legal representative from
a judgment, order, or proceeding taken against him
through his mistake, inadvertence, surprise, or excus-
able neglect. The motion shall be made within a rea-
sonable time, but in no case exceeding six months after
such judgment, order, or proceeding was taken. A mo-
tion under this subdivision does not affect the finality of
a judgment or suspend its operation. This rule does
not limit the power of a court (1) to entertain an action
to relieve a party from a judgment, order, or proceeding,
or (2) to set aside within one year, as provided in Section
57 of the Judicial Code, U. S. C., Title 28, §118, a judg-
ment obtained against a defendant not actually person-
ally notified.” Fed. Rule Civ. Proc. 60(b) (1940).

In the years following the adoption of the Rules, however,
courts differed over whether the new Rule 60(b) provided
the exclusive means for obtaining postjudgment relief, or
whether the writs that had been used prior to the adoption of

1 Rule 60(a) dealt then, as it deals now, with relief from clerical mistakes
in judgments.
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the Federal Rules still survived. This problem, along with
several others, was addressed in the 1946 amendment to
Rule 60(b). The 1946 amendment revised the Rule to read
substantially as it reads now:

“(b) Mistakes; Inadvertence; Excusable Neglect; Newly
Discovered Evidence; Fraud, Etc. On motion and upon
such terms as are just, the court may relieve a party or
a party’s legal representative from a final judgment,
order, or proceeding for the following reasons: (1) mis-
take, inadvertence, surprise, or excusable neglect; (2)
newly discovered evidence which by due diligence could
not have been discovered in time to move for a new trial
under Rule 59(b); (3) fraud (whether heretofore denomi-
nated intrinsic or extrinsic), misrepresentation, or other
misconduct of an adverse party; (4) the judgment is void;
(5) the judgment has been satisfied, released, or dis-
charged, or a prior judgment upon which it is based has
been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective ap-
plication; or (6) any other reason justifying relief from
the operation of the judgment. The motion shall be
made within a reasonable time, and for reasons (1), (2),
and (3) not more than one year after the judgment,
order, or proceeding was entered or taken. A motion
under this subdivision (b) does not affect the finality of
a judgment or suspend its operation. This rule does
not limit the power of a court to entertain an independ-
ent action to relieve a party from a judgment, order, or
proceeding, or to grant relief to a defendant not actually
personally notified as provided in Title 28, U.S.C,,
§1655, or to set aside a judgment for fraud upon the
court. Writs of coram nobis, coram vobis, audita que-
rela, and bills of review and bills in the nature of a bill
of review, are abolished, and the procedure for obtaining
any relief from a judgment shall be by motion as pre-
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scribed in these rules or by an independent action.”
Fed. Rule Civ. Proc. 60(b).

The new Rule thus made clear that nearly all of the old
forms of obtaining relief from a judgment, 7. e., coram nobis,
coram vobis, audita querela, bills of review, and bills in the
nature of review, had been abolished. The revision made
equally clear, however, that one of the old forms, 1. e., the
“independent action,”? still survived. The Advisory Com-
mittee notes confirmed this, indicating that “[ilf the right to
make a motion is lost by the expiration of the time limits
fixed in these rules, the only other procedural remedy is by
a new or independent action to set aside a judgment upon
those principles which have heretofore been applied in such
an action.” Advisory Committee’s Notes, supra, at 787.

The “independent action” sounded in equity. While its
precise contours are somewhat unclear, it appears to have
been more broadly available than the more narrow writs that
the 1946 amendment abolished. One case that exemplifies
the category is Pacific R. Co. of Mo. v. Missouri Pacific R.
Co., 111 U. S. 505 (1884).?

In Pacific the underlying suit had resulted in a court de-
cree foreclosing a mortgage on railroad property and order-
ing its sale. This Court enforced the decree and shortly
thereafter the railroad company whose property had been
foreclosed filed a bill to impeach for fraud the foreclosure
decree that had just been affirmed. The bill alleged that
the plaintiffs in the underlying suit had conspired with the
attorney and directors of the plaintiff in the subsequent suit
to ensure that the property would be forfeited. The plain-
tiff in the subsequent suit was a Missouri corporation, and it

2This form of action was also referred to as an “original action.”

3The authorities that the Advisory Committee cited in its notes accom-
panying the 1946 amendment to the Rule list Pacific as an example of this
cause of action. Moore & Rogers, Federal Relief from Civil Judgments,
55 Yale L. J. 623, 656 (1946); 3 J. Moore & J. Friedman, Moore’s Federal
Practice 3257, n. 12 (1938).
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named several other Missouri citizens as defendants in its
bill seeking relief from the prior judgment.

When the matter reached this Court, we rejected the con-
tention that the federal courts had no jurisdiction over the
bill because the plaintiff and several of the defendants were
from the same State. We first noted that there was no ques-
tion as to the court’s jurisdiction over the underlying suit,
and then said:

“On the question of jurisdiction the [subsequent] suit
may be regarded as ancillary to the [prior] suit, so that
the relief asked may be granted by the court which
made the decree in that suit, without regard to the citi-
zenship of the present parties . ... The bill, though
an original bill in the chancery sense of the word, is a
continuation of the former suit, on the question of the
jurisdiction of the Circuit Court.” Id., at 522.

Even though there was no diversity, the Court relied on the
underlying suit as the basis for jurisdiction and allowed the
independent action to proceed. The Government is there-
fore wrong to suggest that an independent action brought in
the same court as the original lawsuit requires an independ-
ent basis for jurisdiction.

This is not to say, however, that the requirements for a
meritorious independent action have been met here. If re-
lief may be obtained through an independent action in a case
such as this, where the most that may be charged against
the Government is a failure to furnish relevant information
that would at best form the basis for a Rule 60(b)(3) motion,
the strict 1-year time limit on such motions would be set at
naught. Independent actions must, if Rule 60(b) is to be
interpreted as a coherent whole, be reserved for those cases
of “injustices which, in certain instances, are deemed suffi-
ciently gross to demand a departure” from rigid adherence
to the doctrine of res judicata. Hazel-Atlas Glass Co. v.
Hartford-Empire Co., 322 U. S. 238, 244 (1944).
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Such a case was Marshall v. Holmes, 141 U. S. 589 (1891),
in which the plaintiff alleged that judgment had been taken
against her in the underlying action as a result of a forged
document. The Court said:

“According to the averments of the original petition for
injunction . . . the judgments in question would not have
been rendered against Mrs. Marshall but for the use in
evidence of the letter alleged to be forged. The case
evidently intended to be presented by the petition is one
where, without negligence, laches or other fault upon
the part of petitioner, [respondent] has fraudulently ob-
tained judgments which he seeks, against conscience, to
enforce by execution.” Id., at 596.

The sense of these expressions is that, under the Rule, an
independent action should be available only to prevent a
grave miscarriage of justice. In this case, it should be obvi-
ous that respondents’ allegations do not nearly approach this
demanding standard. Respondents allege only that the
United States failed to “thoroughly search its records and
make full disclosure to the Court” regarding the Boudreau
grant. App. 23. Whether such a claim might succeed
under Rule 60(b)(3), we need not now decide; it surely would
work no “grave miscarriage of justice,” and perhaps no mis-
carriage of justice at all, to allow the judgment to stand.
We therefore hold that the Court of Appeals erred in con-
cluding that this was a sufficient basis to justify the reopen-
ing of the judgment in the Adams litigation.*

The Court of Appeals did not, however, merely reopen the
Adams litigation. It also directed the District Court to
quiet title to the property in respondents’ favor. The Court
of Appeals believed that the QTA, 28 U. S. C. §2409a, pro-
vided jurisdiction to do this. The QTA permits “plaintiffs

4We therefore need not address the additional requirement that evi-
dence of the Boudreau grant would have changed the outcome of the origi-
nal action. See, e. g., Pickford v. Talbott, 225 U. S. 651, 657 (1912).
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to name [the United States] as a party defendant in civil ac-
tions to adjudicate title disputes involving real property in
which the United States claims an interest.” Block v. North
Dakota ex rel. Board of Univ. and School Lands, 461 U. S.
273, 275-276 (1983). The QTA includes an express 12-year
statute of limitations, which begins to run from the date
upon which the plaintiff’s cause of action accrued. An
action under the QTA “shall be deemed to have accrued
on the date the plaintiff or his predecessor in interest knew
or should have known of the claim of the United States.”
§2409a(g).

The Court of Appeals acknowledged that the Beggerlys
had known about the Government’s claim to the land since
at least 1979, more than 12 years before they filed this action
in 1994. It concluded that the suit was not barred, however,
because the QTA’s statute of limitations was subject to equi-
table tolling, and that, “in light of the diligence displayed
by the [respondents] in seeking the truth and pursuing their
rights,” equity demanded that the statute be tolled in this
case. 114 F. 3d, at 489. In our view, the Court of Appeals
was wrong in deciding that equitable tolling is available in a
QTA suit.

Equitable tolling is not permissible where it is inconsistent
with the text of the relevant statute. United States v.
Brockamp, 519 U. S. 347 (1997). Here, the QTA, by provid-
ing that the statute of limitations will not begin to run until
the plaintiff “knew or should have known of the claim of the
United States,” has already effectively allowed for equitable
tolling. See Irwin v. Department of Veterans Affairs, 498
U. S. 89, 96 (1990) (“We have allowed equitable tolling in situ-
ations where the claimant has actively pursued his judicial
remedies by filing a defective pleading during the statutory
period, or where the complainant has been induced or tricked
by his adversary’s misconduct into allowing the filing dead-
line to pass”). Given this fact, and the unusually generous
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nature of the QTA’s limitations time period, extension of the
statutory period by additional equitable tolling would be un-
warranted. This is particularly true given that the QTA
deals with ownership of land. It is of special importance
that landowners know with certainty what their rights are,
and the period during which those rights may be subject to
challenge. Equitable tolling of the already generous statute
of limitations incorporated in the QTA would throw a cloud
of uncertainty over these rights, and we hold that it is incom-
patible with the Act.

The judgment of the Court of Appeals is therefore re-
versed, and the case is remanded for further proceedings

consistent with this opinion.
It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER joins,
concurring.

As the Court correctly observes, the text of the Quiet Title
Act, 28 U. S. C. §2409a(g), expressly allows equitable tolling
by providing that the statute of limitations will not begin to
run until the plaintiff or the plaintiff’s predecessor “knew or
should have known of the claim of the United States.” Be-
cause the Beggerlys were aware of the Government’s claim
more than 12 years before they filed this action, the Court
correctly holds that there is no basis for any additional equi-
table tolling in this case. We are not confronted with the
question whether a doctrine such as fraudulent concealment
or equitable estoppel might apply if the Government were
guilty of outrageous misconduct that prevented the plaintiff,
though fully aware of the Government’s claim of title, from
knowing of her own claim. Those doctrines are distinct
from equitable tolling, see 4 C. Wright & A. Miller, Federal
Practice and Procedure § 1056 (Supp. 1998); cf. United States
v. Locke, 471 U. S. 84, 94, n. 10 (1985) (referring separately
to estoppel and equitable tolling), and conceivably might
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apply in such an unlikely hypothetical situation. The Court
need not (and, therefore, properly does not) address that
quite different type of case. Accordingly, I join the Court’s
opinion without reservation.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 97-454. Argued March 24, 1998—Decided June 8, 1998

The United States brought this action under § 107(a)(2) of the Comprehen-
sive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA) against, among others, respondent CPC International Inc.,
the parent corporation of the defunct Ott Chemical Co. (Ott II), for the
costs of cleaning up industrial waste generated by Ott II’s chemical
plant. Section 107(a)(2) authorizes suits against, among others, “any
person who at the time of disposal of any hazardous substance owned or
operated any facility.” The trial focused on whether CPC, as a parent
corporation, had “owned or operated” Ott II's plant within the meaning
of §107(a)(2). The District Court said that operator liability may attach
to a parent corporation both indirectly, when the corporate veil can be
pierced under state law, and directly, when the parent has exerted
power or influence over its subsidiary by actively participating in, and
exercising control over, the subsidiary’s business during a period of haz-
ardous waste disposal. Applying that test, the court held CPC liable
because CPC had selected Ott II’s board of directors and populated its
executive ranks with CPC officials, and another CPC official had played
a significant role in shaping Ott II’s environmental compliance policy.
The Sixth Circuit reversed. Although recognizing that a parent com-
pany might be held directly liable under § 107(a)(2) if it actually operated
its subsidiary’s facility in the stead of the subsidiary, or alongside of it
as a joint venturer, that court refused to go further. Rejecting the
District Court’s analysis, the Sixth Circuit explained that a parent cor-
poration’s liability for operating a facility ostensibly operated by its sub-
sidiary depends on whether the degree to which the parent controls the
subsidiary and the extent and manner of its involvement with the facil-
ity amount to the abuse of the corporate form that will warrant piercing
the corporate veil and disregarding the separate corporate entities of
the parent and subsidiary. Applying Michigan veil-piercing law, the
court decided that CPC was not liable for controlling Ott II’s actions,
since the two corporations maintained separate personalities and CPC
did not utilize the subsidiary form to perpetrate fraud or subvert justice.

Held:

1. When (but only when) the corporate veil may be pierced, a parent
corporation may be charged with derivative CERCLA liability for its



52

UNITED STATES ». BESTFOODS

Syllabus

subsidiary’s actions in operating a polluting facility. It is a general
principle of corporate law that a parent corporation (so-called because
of control through ownership of another corporation’s stock) is not liable
for the acts of its subsidiaries. CERCLA does not purport to reject
this bedrock principle, and the Government has indeed made no claim
that a corporate parent is liable as an owner or an operator under
§107(a)(2) simply because its subsidiary owns or operates a polluting
facility. But there is an equally fundamental principle of corporate law,
applicable to the parent-subsidiary relationship as well as generally, that
the corporate veil may be pierced and the shareholder held liable for
the corporation’s conduct when, inter alia, the corporate form would
otherwise be misused to accomplish certain wrongful purposes, most
notably fraud, on the shareholder’s behalf. CERCLA does not purport
to rewrite this well-settled rule, either, and against this venerable
common-law backdrop, the congressional silence is audible. Cf. Ed-
monds v. Compagnie Generale Transatlantique, 443 U. S. 256, 266-267.
CERCLA’s failure to speak to a matter as fundamental as the liability
implications of corporate ownership demands application of the rule
that, to abrogate a common-law principle, a statute must speak directly
to the question addressed by the common law. United States v. Texas,
507 U. S. 529, 534. Pp. 61-64.

2. A corporate parent that actively participated in, and exercised con-
trol over, the operations of its subsidiary’s facility may be held directly
liable in its own right under §107(a)(2) as an operator of the facility.
Pp. 64-73.

(a) Derivative liability aside, CERCLA does not bar a parent cor-
poration from direct liability for its own actions. Under the plain lan-
guage of §107(a)(2), any person who operates a polluting facility is di-
rectly liable for the costs of cleaning up the pollution, and this is so even
if that person is the parent corporation of the facility’s owner. Because
the statute does not define the term “operate,” however, it is difficult to
define actions sufficient to constitute direct parental “operation.” In
the organizational sense obviously intended by CERCLA, to “operate”
a facility ordinarily means to direct the workings of, manage, or conduct
the affairs of the facility. To sharpen the definition for purposes of
CERCLA’s concern with environmental contamination, an operator
must manage, direct, or conduct operations specifically related to the
leakage or disposal of hazardous waste, or decisions about compliance
with environmental regulations. Pp. 64-67.

(b) The Sixth Circuit correctly rejected the direct liability analysis
of the District Court, which mistakenly focused on the relationship be-
tween parent and subsidiary, and premised liability on little more than
CPC’s ownership of Ott II and its majority control over Ott II’s board
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of directors. Because direct liability for the parent’s operation of the
facility must be kept distinct from derivative liability for the subsid-
iary’s operation of the facility, the analysis should instead have focused
on the relationship between CPC and the facility itself, 7. e., on whether
CPC “operated” the facility, as evidenced by its direct participation in
the facility’s activities. That error was compounded by the District
Court’s erroneous assumption that actions of the joint officers and direc-
tors were necessarily attributable to CPC, rather than Ott II, contrary
to time-honored common-law principles. The District Court’s focus on
the relationship between parent and subsidiary (rather than parent and
facility), combined with its automatic attribution of the actions of dual
officers and directors to CPC, erroneously, even if unintentionally,
treated CERCLA as though it displaced or fundamentally altered
common-law standards of limited liability. The District Court’s analy-
sis created what is in essence a relaxed, CERCLA-specific rule of deriv-
ative liability that would banish traditional standards and expectations
from the law of CERCLA liability. Such a rule does not arise from
congressional silence, and CERCLA’s silence is dispositive. Pp. 67-70.

(c) Nonetheless, the Sixth Circuit erred in limiting direct liability
under CERCLA to a parent’s sole or joint venture operation, so as to
eliminate any possible finding that CPC is liable as an operator on the
facts of this case. The ordinary meaning of the word “operate” in the
organizational sense is not limited to those two parental actions, but
extends also to situations in which, e. g., joint officers or directors con-
duct the affairs of the facility on behalf of the parent, or agents of the
parent with no position in the subsidiary manage or direct activities at
the subsidiary’s facility. Norms of corporate behavior (undisturbed by
any CERCLA provision) are crucial reference points, both for determin-
ing whether a dual officer or director has served the parent in conduct-
ing operations at the facility, and for distinguishing a parental officer’s
oversight of a subsidiary from his control over the operation of the sub-
sidiary’s facility. There is, in fact, some evidence that an agent of CPC
alone engaged in activities at Ott IT’s plant that were eccentric under
accepted norms of parental oversight of a subsidiary’s facility: The Dis-
trict Court’s opinion speaks of such an agent who played a conspicuous
part in dealing with the toxic risks emanating from the plant’s operation.
The findings in this regard are enough to raise an issue of CPC’s opera-
tion of the facility, though this Court draws no ultimate conclusion, leav-
ing the issue for the lower courts to reevaluate and resolve in the first
instance. Pp. 70-73.

113 F. 3d 572, vacated and remanded.

SOUTER, J., delivered the opinion for a unanimous Court.
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barger of Massachusetts, Joseph P. Mazurek of Montana, Frankie Sue Del
Papa of Nevada, Peter Verniero of New Jersey, Tom Udall of New Mexico,
Dennis C. Vacco of New York, Michael F. Easley of North Carolina, Hardy
Myers of Oregon, Jeffrey B. Pine of Rhode Island, John Knox Walkup of
Tennessee, Dan Morales of Texas, Jan Graham of Utah, William H. Sor-
rell of Vermont, Christine O. Gregoire of Washington, Darrell V. McGraw
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JUSTICE SOUTER delivered the opinion of the Court.

The United States brought this action for the costs of
cleaning up industrial waste generated by a chemical plant.
The issue before us, under the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980
(CERCLA), 94 Stat. 2767, as amended, 42 U. S. C. §9601 et
seq., is whether a parent corporation that actively partici-
pated in, and exercised control over, the operations of a sub-
sidiary may, without more, be held liable as an operator of a
polluting facility owned or operated by the subsidiary. We
answer no, unless the corporate veil may be pierced. But a
corporate parent that actively participated in, and exercised
control over, the operations of the facility itself may be held
directly liable in its own right as an operator of the facility.

I

In 1980, CERCLA was enacted in response to the serious
environmental and health risks posed by industrial pollution.
See Exxon Corp. v. Hunt, 475 U. S. 355, 358-359 (1986). “As
its name implies, CERCLA is a comprehensive statute that
grants the President broad power to command government
agencies and private parties to clean up hazardous waste
sites.” Key Tronic Corp. v. United States, 511 U. S. 809, 814
(1994). If it satisfies certain statutory conditions, the
United States may, for instance, use the “Hazardous Sub-
stance Superfund” to finance cleanup efforts, see 42 U. S. C.
§§9601(11), 9604; 26 U. S. C. §9507, which it may then replen-
ish by suits brought under §107 of the Act against, among
others, “any person who at the time of disposal of any
hazardous substance owned or operated any facility.” 42
U.S. C. §9607(a)(2). So, those actually “responsible for any
damage, environmental harm, or injury from chemical poi-

Robert L. Graham, for the United States Business & Industrial Council
by David G. Palmer; and for the Washington Legal Foundation et al. by
Daniel J. Popeo, Paul D. Kamenar, and Thomas R. Mounteer.
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sons [may be tagged with] the cost of their actions,” S. Rep.
No. 96-848, p. 13 (1980).! The term “person” is defined in
CERCLA to include corporations and other business organi-
zations, see 42 U. S. C. §9601(21), and the term “facility” en-
joys a broad and detailed definition as well, see §9601(9).2
The phrase “owner or operator” is defined only by tautology,
however, as “any person owning or operating” a facility,
§9601(20)(A)({i), and it is this bit of circularity that prompts
our review. Cf. Exxon Corp. v. Humt, supra, at 363
(CERCLA, “unfortunately, is not a model of legislative
draftsmanship”).
II

In 1957, Ott Chemical Co. (Ott I) began manufacturing
chemicals at a plant near Muskegon, Michigan, and its inten-
tional and unintentional dumping of hazardous substances
significantly polluted the soil and ground water at the site.
In 1965, respondent CPC International Inc.? incorporated a
wholly owned subsidiary to buy Ott I's assets in exchange
for CPC stock. The new company, also dubbed Ott Chemi-
cal Co. (Ott II), continued chemical manufacturing at the site,
and continued to pollute its surroundings. CPC kept the

L“CERCLA . . . imposes the costs of the cleanup on those responsible
for the contamination.” Pennsylvania v. Union Gas Co., 491 U.S. 1, 7
(1989). “The remedy that Congress felt it needed in CERCLA is sweep-
ing: everyone who is potentially responsible for hazardous-waste contami-
nation may be forced to contribute to the costs of cleanup.” Id., at 21
(plurality opinion of Brennan, J.).

2“The term ‘facility’ means (A) any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer or publicly
owned treatment works), well, pit, pond, lagoon, impoundment, ditch, land-
fill, storage container, motor vehicle, rolling stock, or aircraft, or (B) any
site or area where a hazardous substance has been deposited, stored, dis-
posed of, or placed, or otherwise come to be located; but does not include
any consumer product in consumer use or any vessel.”

3CPC has recently changed its name to Bestfoods. Consistently with
the briefs and the opinions below, we use the name CPC herein.
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managers of Ott I, including its founder, president, and prin-
cipal shareholder, Arnold Ott, on board as officers of Ott II.
Arnold Ott and several other Ott II officers and directors
were also given positions at CPC, and they performed duties
for both corporations.

In 1972, CPC sold Ott II to Story Chemical Company,
which operated the Muskegon plant until its bankruptey in
1977. Shortly thereafter, when respondent Michigan De-
partment of Natural Resources (MDNR)* examined the site
for environmental damage, it found the land littered with
thousands of leaking and even exploding drums of waste,
and the soil and water saturated with noxious chemicals.
MDNR sought a buyer for the property who would be will-
ing to contribute toward its cleanup, and after extensive ne-
gotiations, respondent Aerojet-General Corp. arranged for
transfer of the site from the Story bankruptcy trustee in
1977. Aerojet created a wholly owned California subsidiary,
Cordova Chemical Company (Cordova/California), to pur-
chase the property, and Cordova/California in turn created
a wholly owned Michigan subsidiary, Cordova Chemical
Company of Michigan (Cordova/Michigan), which manufac-
tured chemicals at the site until 1986.5

By 1981, the federal Environmental Protection Agency
had undertaken to see the site cleaned up, and its long-term
remedial plan called for expenditures well into the tens of
millions of dollars. To recover some of that money, the

4The powers and responsibilities of MDNR have since been transferred
to the Michigan Department of Environmental Quality.

5Cordova/California and MDNR entered into a contract under which
Cordova/California agreed to undertake certain cleanup actions, and
MDNR agreed to share in the funding of those actions and to indemnify
Cordova/California for various expenses. The Michigan Court of Appeals
has held that this agreement requires MDNR to indemnify Aerojet and
its Cordova subsidiaries for any CERCLA liability that they may incur in
connection with their activities at the Muskegon facility. See Cordova
Chemical Co. v. MDNR, 212 Mich. App. 144, 536 N. W. 2d 860 (1995), leave
to appeal denied, 453 Mich. 901, 554 N. W. 2d 319 (1996).
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United States filed this action under §107 in 1989, nam-
ing five defendants as responsible parties: CPC, Aerojet,
Cordova/California, Cordova/Michigan, and Arnold Ott.®
(By that time, Ott I and Ott II were defunct.) After the
parties (and MDNR) had launched a flurry of contribution
claims, counterclaims, and cross-claims, the District Court
consolidated the cases for trial in three phases: liability, rem-
edy, and insurance coverage. So far, only the first phase has
been completed; in 1991, the District Court held a 15-day
bench trial on the issue of liability. Because the parties stip-
ulated that the Muskegon plant was a “facility” within the
meaning of 42 U. S. C. §9601(9), that hazardous substances
had been released at the facility, and that the United States
had incurred reimbursable response costs to clean up the
site, the trial focused on the issues of whether CPC and
Aerojet, as the parent corporations of Ott II and the Cordova
companies, had “owned or operated” the facility within the
meaning of §107(a)(2).

The District Court said that operator liability may attach
to a parent corporation both directly, when the parent itself
operates the facility, and indirectly, when the corporate veil
can be pierced under state law. See CPC Int'l, Inc. v.
Aerojet-General Corp., 777 F. Supp. 549, 572 (WD Mich.
1991). The court explained that, while CERCLA imposes
direct liability in situations in which the corporate veil can-
not be pierced under traditional concepts of corporate law,
“the statute and its legislative history do not suggest that
CERCLA rejects entirely the crucial limits to liability that
are inherent to corporate law.” Id., at 573. As the District
Court put it:

“a parent corporation is directly liable under section
107(a)(2) as an operator only when it has exerted power
or influence over its subsidiary by actively participating
in and exercising control over the subsidiary’s business

6 Arnold Ott settled out of court with the Government on the eve of trial.



Cite as: 524 U. S. 51 (1998) 59

Opinion of the Court

during a period of disposal of hazardous waste. A par-
ent’s actual participation in and control over a subsid-
iary’s functions and decision-making creates ‘operator’
liability under CERCLA; a parent’s mere oversight of a
subsidiary’s business in a manner appropriate and con-
sistent with the investment relationship between a par-
ent and its wholly owned subsidiary does not.” Ibid.

Applying that test to the facts of this case, the District Court
held both CPC and Aerojet liable under § 107(a)(2) as opera-
tors. As to CPC, the court found it particularly telling that
CPC selected Ott IT's board of directors and populated its
executive ranks with CPC officials, and that a CPC official,
G. R. D. Williams, played a significant role in shaping Ott II's
environmental compliance policy.

After a divided panel of the Court of Appeals for the Sixth
Circuit reversed in part, United States v. Cordova/Michigan,
59 F. 3d 584, that court granted rehearing en banc and
vacated the panel decision, 67 F. 3d 586 (1995). This time,
7 judges to 6, the court again reversed the District Court
in part. 113 F. 3d 572 (1997). The majority remarked on
the possibility that a parent company might be held directly
liable as an operator of a facility owned by its subsidiary:
“At least conceivably, a parent might independently oper-
ate the facility in the stead of its subsidiary; or, as a sort
of joint venturer, actually operate the facility alongside its
subsidiary.” Id., at 579. But the court refused to go any
further and rejected the District Court’s analysis with the
explanation:

“[W]here a parent corporation is sought to be held lia-
ble as an operator pursuant to 42 U.S.C. §9607(a)(2)
based upon the extent of its control of its subsidiary
which owns the facility, the parent will be liable only
when the requirements necessary to pierce the corpo-
rate veil [under state law] are met. In other words, ...
whether the parent will be liable as an operator depends
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upon whether the degree to which it controls its subsid-
iary and the extent and manner of its involvement with
the facility, amount to the abuse of the corporate form
that will warrant piercing the corporate veil and disre-
garding the separate corporate entities of the parent and
subsidiary.” Id., at 580.

Applying Michigan veil-piercing law, the Court of Appeals
decided that neither CPC nor Aerojet? was liable for control-
ling the actions of its subsidiaries, since the parent and sub-
sidiary corporations maintained separate personalities and
the parents did not utilize the subsidiary corporate form to
perpetrate fraud or subvert justice.

We granted certiorari, 522 U. S. 1024 (1997), to resolve a
conflict among the Circuits over the extent to which parent
corporations may be held liable under CERCLA for operat-
ing facilities ostensibly under the control of their subsidiar-
ies.® We now vacate and remand.

“Unlike CPC, Aerojet does not base its defense in this Court on a claim
that, absent unusual circumstances, a parent company can be held liable
as an operator of a facility only by piercing the corporate veil. Rather,
Aerojet denies liability by claiming that (1) neither it nor its subsidiaries
disposed of hazardous substances during their operation of the facility, see
Brief for Respondents Aerojet-General Corp. et al. 27-36, and (2) it is
entitled to a third-party defense under § 107(b)(3) of CERCLA, 42 U. S. C.
§9607(b)(3), see Brief for Respondents Aerojet-General Corp. et al. 38-46.
The Court of Appeals expressed some measure of agreement with Aerojet
on these points and instructed the District Court to consider them on
remand. See 113 F. 3d, at 577, 583. These issues are not before this
Court.

8 Compare United States v. Cordova/Michigan, 113 F. 3d 572, 580 (CA6
1997) (case below) (parent may be held liable for controlling affairs of sub-
sidiary only when the corporate veil can be pierced), and Joslyn Mfy. Co.
v. T. L. James & Co., 893 F. 2d 80, 82-83 (CA5 1990) (same), cert. denied,
498 U. S. 1108 (1991) (but cf. Riverside Market Dev. Corp. v. International
Bldg. Prods., Inc., 931 F. 2d 327, 330 (CA5) (parent companies that actually
participate in the wrongful conduct cannot hide behind the corporate veil,
and can be held directly liable without veil piercing), cert. denied, 502 U. S.
1004 (1991)), with United States v. Kayser-Roth Corp., 910 F. 2d 24, 27
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It is a general principle of corporate law deeply “ingrained
in our economic and legal systems” that a parent corporation
(so-called because of control through ownership of another
corporation’s stock) is not liable for the acts of its subsidiar-
ies. Douglas & Shanks, Insulation from Liability Through
Subsidiary Corporations, 39 Yale L. J. 193 (1929) (hereinafter
Douglas); see also, e. g., Buechner v. Farbenfabriken Bayer
Aktiengesellschaft, 38 Del. Ch. 490, 494, 154 A. 2d 684, 687
(1959); Berkey v. Third Ave. R. Co., 244 N. Y. 84, 85, 155 N. E.
58 (1926) (Cardozo, J.); 1 W. Fletcher, Cyclopedia of Law of
Private Corporations §33, p. 568 (rev. ed. 1990) (“Neither
does the mere fact that there exists a parent-subsidiary rela-
tionship between two corporations make the one liable for
the torts of its affiliate”); Horton, Liability of Corporation for
Torts of Subsidiary, 7 A. L. R. 3d 1343, 1349 (1966) (“Ordi-
narily, a corporation which chooses to facilitate the operation
of its business by employment of another corporation as a
subsidiary will not be penalized by a judicial determination
of liability for the legal obligations of the subsidiary”); cf.
Anderson v. Abbott, 321 U. S. 349, 362 (1944) (“Limited liabil-
ity is the rule, not the exception”); Burnet v. Clark, 287 U. S.
410, 415 (1932) (“A corporation and its stockholders are gen-
erally to be treated as separate entities”). Thus it is horn-
book law that “the exercise of the ‘control’ which stock own-
ership gives to the stockholders . . . will not create liability

(CA1 1990) (parent actively involved in the affairs of its subsidiary may
be held directly liable as an operator of the facility, regardless of whether
the corporate veil can be pierced), cert. denied, 498 U.S. 1084 (1991),
Schiavone v. Pearce, 79 F. 3d 248, 254-255 (CA2 1996) (same), Lansford-
Coaldale Joint Water Auth. v. Tonolli Corp., 4 F. 3d 1209, 1220-1225 (CA3
1993) (same), Jacksonville Elec. Auth. v. Bernuth Corp., 996 F. 2d 1107,
1110 (CA11 1993) (same), and Nurad, Inc. v. William E. Hooper & Sons
Co., 966 F. 2d 837, 842 (CA4) (parent having authority to control subsidiary
is liable as an operator, even if it did not exercise that authority), cert.
denied, 506 U. S. 940 (1992).
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beyond the assets of the subsidiary. That ‘control’ includes
the election of directors, the making of by-laws . . . and the
doing of all other acts incident to the legal status of stock-
holders. Nor will a duplication of some or all of the direc-
tors or executive officers be fatal.” Douglas 196 (footnotes
omitted). Although this respect for corporate distinctions
when the subsidiary is a polluter has been severely criticized
in the literature, see, e. g., Note, Liability of Parent Corpora-
tions for Hazardous Waste Cleanup and Damages, 99 Harv.
L. Rev. 986 (1986), nothing in CERCLA purports to reject
this bedrock principle, and against this venerable common-
law backdrop, the congressional silence is audible. Cf. Ed-
monds v. Compagnie Generale Transatlantique, 443 U. S.
256, 266-267 (1979) (“[Slilence is most eloquent, for such reti-
cence while contemplating an important and controversial
change in existing law is unlikely”). The Government has
indeed made no claim that a corporate parent is liable as an
owner or an operator under § 107 simply because its subsid-
iary is subject to liability for owning or operating a pollut-
ing facility.

But there is an equally fundamental principle of corporate
law, applicable to the parent-subsidiary relationship as well
as generally, that the corporate veil may be pierced and the
shareholder held liable for the corporation’s conduct when,
wnter alia, the corporate form would otherwise be misused
to accomplish certain wrongful purposes, most notably fraud,
on the shareholder’s behalf. See, e. g., Anderson v. Abbott,
supra, at 362 (“[T]here are occasions when the limited liabil-
ity sought to be obtained through the corporation will be
qualified or denied”); Chicago, M. & St. P. R. Co. v. Minneap-
olis Civic and Commerce Assn., 247 U. S. 490, 501 (1918)
(principles of corporate separateness “have been plainly and
repeatedly held not applicable where stock ownership has
been resorted to, not for the purpose of participating in the
affairs of a corporation in the normal and usual manner, but
for the purpose . . . of controlling a subsidiary company so
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that it may be used as a mere agency or instrumentality of
the owning company”); P. Blumberg, Law of Corporate
Groups: Tort, Contract, and Other Common Law Problems in
the Substantive Law of Parent and Subsidiary Corporations
§§6.01-6.06 (1987 and 1996 Supp.) (discussing the law of veil
piercing in the parent-subsidiary context). Nothing in
CERCLA purports to rewrite this well-settled rule, either.
CERCLA is thus like many another congressional enactment
in giving no indication that “the entire corpus of state corpo-
ration law is to be replaced simply because a plaintiff’s cause
of action is based upon a federal statute,” Burks v. Lasker,
441 U. S. 471, 478 (1979), and the failure of the statute to
speak to a matter as fundamental as the liability implications
of corporate ownership demands application of the rule that
“[iln order to abrogate a common-law principle, the statute
must speak directly to the question addressed by the com-
mon law,” United States v. Texas, 507 U. S. 529, 534 (1993)
(internal quotation marks omitted). The Court of Appeals
was accordingly correct in holding that when (but only when)
the corporate veil may be pierced,” may a parent corporation

9There is significant disagreement among courts and commentators over
whether, in enforcing CERCLA’s indirect liability, courts should borrow
state law, or instead apply a federal common law of veil piercing. Com-
pare, e. g., 113 F. 3d, at 584-585 (Merritt, J., concurring in part and dissent-
ing in part) (arguing that federal common law should apply), Lansford-
Coaldale Joint Water Auth. v. Tonolli Corp., 4 F. 3d, at 1225 (“[Gliven the
federal interest in uniformity in the application of CERCLA, it is federal
common law, and not state law, which governs when corporate veil-
piercing is justified under CERCLA”), and Aronovsky & Fuller, Liabil-
ity of Parent Corporations for Hazardous Substance Releases under
CERCLA, 24 U.S.F. L. Rev. 421, 455 (1990) (“CERCLA enforcement
should not be hampered by subordination of its goals to varying state law
rules of alter ego theory”), with, e. g, 113 F. 3d, at 580 (“Whether the
circumstances in this case warrant a piercing of the corporate veil will be
determined by state law”), and Dennis, Liability of Officers, Directors and
Stockholders under CERCLA: The Case for Adopting State Law, 36 Vill.
L. Rev. 1367 (1991) (arguing that state law should apply). Cf In re
Acushnet River & New Bedford Harbor Proceedings, 675 F. Supp. 22, 33
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be charged with derivative CERCLA liability for its subsid-
iary’s actions.!’
v

A

If the Act rested liability entirely on ownership of a pollut-
ing facility, this opinion might end here; but CERCLA liabil-
ity may turn on operation as well as ownership, and nothing
in the statute’s terms bars a parent corporation from direct
liability for its own actions in operating a facility owned by
its subsidiary. As Justice (then-Professor) Douglas noted al-
most 70 years ago, derivative liability cases are to be distin-
guished from those in which “the alleged wrong can seem-
ingly be traced to the parent through the conduit of its own
personnel and management” and “the parent is directly a
participant in the wrong complained of.” Douglas 207, 208.!!

(Mass. 1987) (noting that, since “federal common law draws upon state law
for guidance, . . . the choice between state and federal [veil-piercing law]
may in many cases present questions of academic interest, but little practi-
cal significance”). But cf. Note, Piercing the Corporate Law Veil: The
Alter Ego Doctrine Under Federal Common Law, 95 Harv. L. Rev. 853
(1982) (arguing that federal common law need not mirror state law, be-
cause “federal common law should look to federal statutory policy rather
than to state corporate law when deciding whether to pierce the corporate
veil”). Since none of the parties challenges the Sixth Circuit’s holding
that CPC and Aerojet incurred no derivative liability, the question is not
presented in this case, and we do not address it further.

Some courts and commentators have suggested that this indirect,
veil-piercing approach can subject a parent corporation to liability only as
an owner, and not as an operator. See, e.g., Lansford-Coaldale Joint
Water Auth. v. Tonolli Corp., supra, at 1220; Oswald, Bifurcation of the
Owner and Operator Analysis under CERCLA, 72 Wash. U. L. Q. 223, 281-
282 (1994) (hereinafter Oswald). We think it is otherwise, however. If
a subsidiary that operates, but does not own, a facility is so pervasively
controlled by its parent for a sufficiently improper purpose to warrant veil
piercing, the parent may be held derivatively liable for the subsidiary’s
acts as an operator.

1'While this article was written together with Professor Shanks, the
passages quoted in this opinion were written solely by Justice Douglas.
See Douglas 193, n. *.
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In such instances, the parent is directly liable for its own
actions. See H. Henn & J. Alexander, Laws of Corporations
347 (3d ed. 1983) (hereinafter Henn & Alexander) (“Apart
from corporation law principles, a shareholder, whether a
natural person or a corporation, may be liable on the ground
that such shareholder’s activity resulted in the liability”).
The fact that a corporate subsidiary happens to own a pollut-
ing facility operated by its parent does nothing, then, to dis-
place the rule that the parent “corporation is [itself] respon-
sible for the wrongs committed by its agents in the course of
its business,” Mine Workers v. Coronado Coal Co., 259 U. S.
344, 395 (1922), and whereas the rules of veil piercing limit
derivative liability for the actions of another corporation,
CERCLA’s “operator” provision is concerned primarily with
direct liability for one’s own actions. See, e.g., Sidney
S. Arst Co. v. Pipefitters Welfare Ed. Fund, 25 F. 3d 417,
420 (CAT7 1994) (“[T]he direct, personal liability provided by
CERCLA is distinct from the derivative liability that results
from piercing the corporate veil” (internal quotation marks
omitted)). It is this direct liability that is properly seen as
being at issue here.

Under the plain language of the statute, any person who
operates a polluting facility is directly liable for the costs of
cleaning up the pollution. See 42 U. S. C. §9607(a)(2). This
is so regardless of whether that person is the facility’s owner,
the owner’s parent corporation or business partner, or even
a saboteur who sneaks into the facility at night to discharge
its poisons out of malice. If any such act of operating a cor-
porate subsidiary’s facility is done on behalf of a parent cor-
poration, the existence of the parent-subsidiary relationship
under state corporate law is simply irrelevant to the issue
of direct liability. See Riverside Market Dev. Corp. v. In-
ternational Bldg. Prods., Inc., 931 F. 2d 327, 330 (CAb)
(“CERCLA prevents individuals from hiding behind the cor-
porate shield when, as ‘operators,” they themselves actually
participate in the wrongful conduct prohibited by the Act”),
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cert. denied, 502 U. S. 1004 (1991); United States v. Kayser-
Roth Corp., 910 F. 2d 24, 26 (CA1 1990) (“[A] person who is
an operator of a facility is not protected from liability by the
legal structure of ownership”).12

This much is easy to say: the difficulty comes in defining
actions sufficient to constitute direct parental “operation.”
Here of course we may again rue the uselessness of
CERCLA’s definition of a facility’s “operator” as “any person
. . . operating” the facility, 42 U. S. C. §9601(20)(A)(ii), which
leaves us to do the best we can to give the term its “ordinary
or natural meaning.” Bailey v. United States, 516 U. S. 137,
145 (1995) (internal quotation marks omitted). In a mechan-
ical sense, to “operate” ordinarily means “[t]o control the
functioning of; run: operate a sewing machine.” American
Heritage Dictionary 1268 (3d ed. 1992); see also Webster’s
New International Dictionary 1707 (2d ed. 1958) (“to work;
as, to operate a machine”). And in the organizational sense
more obviously intended by CERCLA, the word ordinarily
means “[t]o conduct the affairs of; manage: operate a busi-
ness.” American Heritage Dictionary, supra, at 1268; see
also Webster’s New International Dictionary, supra, at 1707
(“to manage”). So, under CERCLA, an operator is simply
someone who directs the workings of, manages, or conducts
the affairs of a facility. To sharpen the definition for pur-
poses of CERCLA’s concern with environmental contamina-
tion, an operator must manage, direct, or conduct operations
specifically related to pollution, that is, operations having

2See Oswald 257 (“There are . . . instances . . . in which the parent
has not sufficiently overstepped the bounds of corporate separateness to
warrant piercing, yet is involved enough in the facility’s activities that it
should be held liable as an operator. Imagine, for example, a parent who
strictly observed corporate formalities, avoided intertwining officers and
directors, and adequately capitalized its subsidiary, yet provided active,
daily supervision and control over hazardous waste disposal activities of
the subsidiary. Such a parent should not escape liability just because its
activities do not justify a piercing of the subsidiary’s veil”).
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to do with the leakage or disposal of hazardous waste, or
decisions about compliance with environmental regulations.

B

With this understanding, we are satisfied that the Court
of Appeals correctly rejected the District Court’s analysis of
direct liability. But we also think that the appeals court
erred in limiting direct liability under the statute to a par-
ent’s sole or joint venture operation, so as to eliminate any
possible finding that CPC is liable as an operator on the facts
of this case.

1

By emphasizing that “CPC is directly liable under section
107(a)(2) as an operator because CPC actively participated
in and exerted significant control over Ott II’s business and
decision-making,” 777 F. Supp., at 574, the District Court
applied the “actual control” test of whether the parent “actu-
ally operated the business of its subsidiary,” id., at 573, as
several Circuits have employed it, see, e. g., United States v.
Kayser-Roth Corp., supra, at 27 (operator liability “requires
active involvement in the affairs of the subsidiary”); Jackson-
ville Elec. Auth. v. Bernuth Corp., 996 F. 2d 1107, 1110
(CA11 1993) (parent is liable if it “actually exercised control
over, or was otherwise intimately involved in the operations
of, the [subsidiary] corporation immediately responsible for
the operation of the facility” (internal quotation marks
omitted)).

The well-taken objection to the actual control test, how-
ever, is its fusion of direct and indirect liability; the test is
administered by asking a question about the relationship be-
tween the two corporations (an issue going to indirect liabil-
ity) instead of a question about the parent’s interaction with
the subsidiary’s facility (the source of any direct liability).
If, however, direct liability for the parent’s operation of the
facility is to be kept distinct from derivative liability for the
subsidiary’s own operation, the focus of the enquiry must
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necessarily be different under the two tests. “The question
is not whether the parent operates the subsidiary, but rather
whether it operates the facility, and that operation is evi-
denced by participation in the activities of the facility, not
the subsidiary. Control of the subsidiary, if extensive
enough, gives rise to indirect liability under piercing doc-
trine, not direct liability under the statutory language.” Os-
wald 269; see also Schiavone v. Pearce, 19 F. 3d 248, 254
(CA21996) (“Any liabilities [the parent] may have as an oper-
ator, then, stem directly from its control over the plant”).
The District Court was therefore mistaken to rest its analy-
sis on CPC’s relationship with Ott II, premising liability on
little more than “CPC’s 100-percent ownership of Ott IT” and
“CPC’s active participation in, and at times majority control
over, Ott II’s board of directors.” 777 F. Supp., at 575. The
analysis should instead have rested on the relationship be-
tween CPC and the Muskegon facility itself.

In addition to (and perhaps as a reflection of) the errone-
ous focus on the relationship between CPC and Ott II, even
those findings of the District Court that might be taken to
speak to the extent of CPC’s activity at the facility itself
are flawed, for the District Court wrongly assumed that the
actions of the joint officers and directors are necessarily at-
tributable to CPC. The District Court emphasized the facts
that CPC placed its own high-level officials on Ott II’s board
of directors and in key management positions at Ott II, and
that those individuals made major policy decisions and con-
ducted day-to-day operations at the facility: “Although Ott
IT corporate officers set the day-to-day operating policies for
the company without any need to obtain formal approval
from CPC, CPC actively participated in this decision-making
because high-ranking CPC officers served in Ott II manage-
ment positions.” Id., at 559; see also id., at 575 (relying on
“CPC’s involvement in major decision-making and day-to-
day operations through CPC officials who served within Ott
IT management, including the positions of president and chief
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executive officer,” and on “the conduct of CPC officials with
respect to Ott II affairs, particularly Arnold Ott”); id., at 558
(“CPC actively participated in, and at times controlled, the
policy-making decisions of its subsidiary through its repre-
sentation on the Ott II board of directors”); id., at 559 (“CPC
also actively participated in and exerted control over day-
to-day decision-making at Ott II through representation in
the highest levels of the subsidiary’s management”).

In imposing direct liability on these grounds, the District
Court failed to recognize that “it is entirely appropriate for
directors of a parent corporation to serve as directors of its
subsidiary, and that fact alone may not serve to expose the
parent corporation to liability for its subsidiary’s acts.”
American Protein Corp. v. AB Volvo, 844 F. 2d 56, 57 (CA2),
cert. denied, 488 U.S. 852 (1988); see also Kingston Dry
Dock Co. v. Lake Champlain Transp. Co., 31 F. 2d 265, 267
(CA2 1929) (L. Hand, J.) (“Control through the ownership of
shares does not fuse the corporations, even when the direc-
tors are common to each”); Henn & Alexander 355 (noting
that it is “normal” for a parent and subsidiary to “have iden-
tical directors and officers”).

This recognition that the corporate personalities remain
distinet has its corollary in the “well established principle [of
corporate law] that directors and officers holding positions
with a parent and its subsidiary can and do ‘change hats’
to represent the two corporations separately, despite their
common ownership.” Lusk v. Foxmeyer Health Corp., 129
F. 3d 773, 779 (CA5 1997); see also Flisser v. International
Bank, 282 F. 2d 231, 238 (CA2 1960). Since courts generally
presume “that the directors are wearing their ‘subsidiary
hats’ and not their ‘parent hats’ when acting for the subsid-
iary,” P. Blumberg, Law of Corporate Groups: Procedural
Problems in the Law of Parent and Subsidiary Corporations
§1.02.1, p. 12 (1983); see, e. g., United States v. Jon-T Chemi-
cals, Inc., 768 F. 2d 686, 691 (CAH 1985), cert. denied, 475
U. S. 1014 (1986), it cannot be enough to establish liability
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here that dual officers and directors made policy decisions
and supervised activities at the facility. The Government
would have to show that, despite the general presumption to
the contrary, the officers and directors were acting in their
capacities as CPC officers and directors, and not as Ott II
officers and directors, when they committed those acts.!®
The District Court made no such enquiry here, however, dis-
regarding entirely this time-honored common-law rule.

In sum, the District Court’s focus on the relationship be-
tween parent and subsidiary (rather than parent and facil-
ity), combined with its automatic attribution of the actions
of dual officers and directors to the corporate parent, errone-
ously, even if unintentionally, treated CERCLA as though it
displaced or fundamentally altered common-law standards of
limited liability. Indeed, if the evidence of common corpo-
rate personnel acting at management and directorial levels
were enough to support a finding of a parent corporation’s
direct operator liability under CERCLA, then the possibility
of resort to veil piercing to establish indirect, derivative lia-
bility for the subsidiary’s violations would be academic.
There would in essence be a relaxed, CERCLA-specific rule
of derivative liability that would banish traditional standards
and expectations from the law of CERCLA liability. But,
as we have said, such a rule does not arise from congres-
sional silence, and CERCLA’s silence is dispositive.

2

We accordingly agree with the Court of Appeals that a
participation-and-control test looking to the parent’s supervi-

13We do not attempt to recite the ways in which the Government could
show that dual officers or directors were in fact acting on behalf of the
parent. Here, it is prudent to say only that the presumption that an act
is taken on behalf of the corporation for whom the officer claims to act is
strongest when the act is perfectly consistent with the norms of corporate
behavior, but wanes as the distance from those accepted norms approaches
the point of action by a dual officer plainly contrary to the interests of the
subsidiary yet nonetheless advantageous to the parent.
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sion over the subsidiary, especially one that assumes that
dual officers always act on behalf of the parent, cannot be
used to identify operation of a facility resulting in direct pa-
rental liability. Nonetheless, a return to the ordinary mean-
ing of the word “operate” in the organizational sense will
indicate why we think that the Sixth Circuit stopped short
when it confined its examples of direct parental operation to
exclusive or joint ventures, and declined to find at least the
possibility of direct operation by CPC in this case.

In our enquiry into the meaning Congress presumably had
in mind when it used the verb “to operate,” we recognized
that the statute obviously meant something more than mere
mechanical activation of pumps and valves, and must be read
to contemplate “operation” as including the exercise of direc-
tion over the facility’s activities. See supra, at 66-67. The
Court of Appeals recognized this by indicating that a parent
can be held directly liable when the parent operates the facil-
ity in the stead of its subsidiary or alongside the subsidiary
in some sort of a joint venture. See 113 F. 3d, at 579. We
anticipated a further possibility above, however, when we
observed that a dual officer or director might depart so far
from the norms of parental influence exercised through dual
officeholding as to serve the parent, even when ostensibly
acting on behalf of the subsidiary in operating the facility.
See n. 13, supra. Yet another possibility, suggested by the
facts of this case, is that an agent of the parent with no hat
to wear but the parent’s hat might manage or direct activi-
ties at the facility.

Identifying such an occurrence calls for line-drawing yet
again, since the acts of direct operation that give rise to pa-
rental liability must necessarily be distinguished from the
interference that stems from the normal relationship be-
tween parent and subsidiary. Again norms of corporate be-
havior (undisturbed by any CERCLA provision) are crucial
reference points. Just as we may look to such norms in
identifying the limits of the presumption that a dual office-
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holder acts in his ostensible capacity, so here we may refer
to them in distinguishing a parental officer’s oversight of a
subsidiary from such an officer’s control over the operation
of the subsidiary’s facility. “[Alctivities that involve the fa-
cility but which are consistent with the parent’s investor
status, such as monitoring of the subsidiary’s performance,
supervision of the subsidiary’s finance and capital budget de-
cisions, and articulation of general policies and procedures,
should not give rise to direct liability.” Oswald 282. The
critical question is whether, in degree and detail, actions di-
rected to the facility by an agent of the parent alone are
eccentric under accepted norms of parental oversight of a
subsidiary’s facility.

There is, in fact, some evidence that CPC engaged in just
this type and degree of activity at the Muskegon plant. The
Distriet Court’s opinion speaks of an agent of CPC alone who
played a conspicuous part in dealing with the toxic risks em-
anating from the operation of the plant. G. R.D. Williams
worked only for CPC; he was not an employee, officer, or
director of Ott II, see Tr. of Oral Arg. 7, and thus, his actions
were of necessity taken only on behalf of CPC. The District
Court found that “CPC became directly involved in environ-
mental and regulatory matters through the work of . . . Wil-
liams, CPC’s governmental and environmental affairs direc-
tor. Williams ... became heavily involved in environmental
issues at Ott IL.” 777 F. Supp., at 561. He “actively partici-
pated in and exerted control over a variety of Ott II environ-
mental matters,” ibid., and he “issued directives regarding
Ott II’s responses to regulatory inquiries,” id., at 575.

We think that these findings are enough to raise an issue
of CPC’s operation of the facility through Williams’s actions,
though we would draw no ultimate conclusion from these
findings at this point. Not only would we be deciding in the
first instance an issue on which the trial and appellate courts
did not focus, but the very fact that the District Court did
not see the case as we do suggests that there may be still
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more to be known about Williams’s activities. Indeed, even
as the factual findings stand, the trial court offered little in
the way of concrete detail for its conclusions about Williams’s
role in Ott IT’s environmental affairs, and the parties vigor-
ously dispute the extent of Williams’s involvement. Pru-
dence thus counsels us to remand, on the theory of direct
operation set out here, for reevaluation of Williams’s role,
and of the role of any other CPC agent who might be said to
have had a part in operating the Muskegon facility.!

v

The judgment of the Court of Appeals for the Sixth Circuit
is vacated, and the case is remanded with instructions to
return it to the District Court for further proceedings con-
sistent with this opinion.

It is so ordered.

“4There are some passages in the District Court’s opinion that might
suggest that, without reference to Williams, some of Ott II's actions in
operating the facility were in fact dictated by, and thus taken on behalf
of, CPC. See, e.g., 777 F. Supp., at 561 (“CPC officials engaged in . . .
missions to Ott II in which Ott II officials received instructions on how to
improve and change”); id., at 559 (“CPC executives who were not Ott II
board members also occasionally attended Ott II board meetings”). But
nothing in the District Court’s findings of fact, as written, even comes
close to overcoming the presumption that Ott II officials made their deci-
sions and performed their acts as agents of Ott II. Indeed, the finding
that “Ott II corporate officers set the day-to-day operating policies for the
company without any need to obtain formal approval from CPC,” ibid.,
indicates just the opposite. Still, the Government is, of course, free on
remand to point to any additional evidence, not cited by the District Court,
that would tend to establish that Ott II's decisionmakers acted on specific
orders from CPC.
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GEISSAL, BENEFICIARY AND REPRESENTATIVE OF THE
ESTATE OF GEISSAL, DECEASED v. MOORE
MEDICAL CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
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The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA)
amended the Employee Retirement Income Security Act of 1974
(ERISA) to permit a beneficiary of an employer’s group health plan to
elect continuing coverage when he might otherwise lose that benefit
because of a “qualifying event,” such as the termination of employment.
When respondent Moore Medical Corporation fired James Geissal, it told
him that COBRA gave him the right to elect continuing coverage under
Moore’s health plan. He so elected, but six months later, Moore told
him that he was not entitled to COBRA benefits because on his date of
election he was already covered by a group plan through his wife’s em-
ployer, Trans World Airlines (TWA). Geissal filed suit against respond-
ents (collectively, Moore), claiming, inter alia, that Moore was violating
COBRA Dby renouncing an obligation to provide continuing coverage.
He died while this suit was pending, and his wife replaced him as plain-
tiff. The Magistrate granted partial summary judgment to Moore, con-
cluding that an employee with coverage under another group health plan
on the date he elects COBRA coverage is ineligible for COBRA cover-
age under 29 U. S. C. §1162(2)(D)(i), which allows an employer to cancel
such coverage as of “[t]he date on which the qualified beneficiary first
becomes, after the date of the election . . . covered under any other
group health plan.” The Eighth Circuit affirmed.

Held: An employer may not deny COBRA continuation coverage under
its health plan to an otherwise eligible beneficiary because he is covered
under another group health plan at the time he elects COBRA cover-
age. Pp. 79-87.

(a) Section 1162(2)(D)(i) speaks in terms of “becom[ing] covered,” an
event that is significant only if it “first” occurs “after the date of the
election.” Because James Geissal was a beneficiary of the TWA plan
before he elected COBRA coverage, he did not “first become” covered
under the TWA plan after the date of election, and Moore could not cut
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off his COBRA coverage under § 1162(2)(D)(i)’s plain meaning. Moore’s
contrary reading—that, for a beneficiary covered under a pre-existing
plan, the first moment of coverage on the day following the election is
the moment of first being covered after the date of election—ignores
the condition that the beneficiary must “first becom[e]” covered after
election, robbing the modifier “first” of any consequence, thereby equat-
ing “first becomes . . . covered” with “remains covered.” Pp. 82-83.

(b) Moore argues that the plain reading should be rejected because it
would permit a beneficiary to claim continuation coverage even if he has
obtained entirely new group coverage between the qualifying event and
the election. The statute, however, is not cast expressly in terms of
preserving the status quo of the beneficiary’s health care coverage as of
the date of the qualifying event. In addition, there is no reason to
assume that a beneficiary with pre-existing coverage receives a windfall
as a result of his ability to elect COBRA coverage. Since a beneficiary
must pay for whatever COBRA coverage he obtains, there is no reason
to think he will make an election for coverage he does not need. Even
Moore would permit a beneficiary with coverage under a group health
plan to elect COBRA coverage whenever there is a “significant gap”
between the coverage offered by the employer’s group health plan and
that offered by the beneficiary’s other group health plan. This “signifi-
cant gap” approach to §1162(2)(D)(i) is plagued with difficulties, how-
ever, beginning with the sheer absence of any statutory support for it.
Furthermore, this approach requires courts to make policy judgments
about the adequacy of the coverage provided by the beneficiary’s other
group health plan. This sort of inquiry is so far unsuitable for the
courts that this Court would expect a clear mandate before inferring
that Congress meant to foist it on the judiciary. Pp. 83-87.

114 F. 3d 1458, vacated and remanded.

SOUTER, J., delivered the opinion for a unanimous Court.

S. Sheldon Weinhaus argued the cause for petitioner.
With him on the briefs was Marc A. Greidinger.

James A. Feldman argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Argrett, Deputy Solicitor General Kneedler, Gary R.
Allen, and Teresa E. McLaughlin.
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Bradley J. Washburn argued the cause and filed a brief
for respondents.*

JUSTICE SOUTER delivered the opinion of the Court.

The Employee Retirement Income Security Act of 1974
(ERISA), as amended by the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA), authorizes a qualified
beneficiary of an employer’s group health plan to obtain con-
tinued coverage under the plan when he might otherwise
lose that benefit for certain reasons, such as the termination
of employment. The issue in this case is whether 29 U. S. C.
§1162(2)(D)(i) allows an employer to deny COBRA continua-
tion coverage to a qualified beneficiary who is covered under
another group health plan at the time he makes his COBRA
election. We hold that it does not.

I

On July 16, 1993, respondent Moore Medical Corporation
fired James Geissal, who was suffering from cancer. While
employed, Geissal was covered under Moore’s group health
plan as well as the health plan provided by his wife’s em-
ployer, Trans World Airlines (TWA), through Aetna Life In-
surance Company.

According to Geissal, soon after he lost his job, Moore told
him that he had a right under COBRA to elect to continue
coverage under Moore’s plan. Geissal so elected, and made
the necessary premium payments for six months. On Janu-
ary 27, 1994, however, Moore informed Geissal it had been
mistaken: he was not actually entitled to COBRA benefits

*Gill Deford, Mary Ellen Signorille, Melvin Radowitz, Daniel Fein-
berg, and Ronald G. Dean filed a brief for the American Association of
Retired Persons et al. as amici curiae urging reversal.

Ray M. Aragon, Barbara J. Bacon, and Jeffrey Gabardi filed a brief for
the Health Insurance Association of America as amicus curiae urging
affirmance.
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because on the date of his election he was already covered
by another group health plan, through his wife’s employer.

Geissal then brought this suit against Moore, the Group
Benefit Plan of Moore Medical Group, Herbert Walker (an
administrator of the plan), and Sedgwick Lowndes (another
administrator) (collectively, Moore).! Geissal charged Moore
with violating COBRA by renouncing an obligation to pro-
vide continuing health benefits coverage (Count I); he fur-
ther claimed that Moore was estopped to deny him continu-
ation coverage because it had misled him to think that he
was entitled to COBRA coverage (Count II), that Moore’s
misrepresentation amounted to a waiver of any right to as-
sert a reading of the plan provisions that would deprive him
of continuation coverage (Count III), and, finally, that Walker
had violated COBRA by failing to provide him with certain
plan documents (Count IV).

After limited discovery, Geissal moved for partial sum-
mary judgment on Counts I and II of the complaint. He
argued that Moore’s reliance upon 29 U. S. C. §1162(2)(D)(i)
as authority to deny him COBRA continuation coverage was
misplaced. Although that subsection provides that an em-
ployer may cancel COBRA continuation coverage as of “[t]he
date on which the qualified beneficiary first becomes, after
the date of the election . . . covered under any other group
health plan (as an employee or otherwise),” Geissal was first
covered under the TWA plan before he elected COBRA
continuation coverage, not after. In any event, Geissal
maintained, Moore was estopped to deny him health benefits,
because he had detrimentally relied upon its assurances that
he was entitled to them. While the summary judgment
motion was pending, Geissal died of cancer, and petitioner
Bonnie Geissal, his wife and personal representative of his
estate, replaced him as plaintiff.

10n November 8, 1994, the District Court granted the plaintiff’s motion
to dismiss Lowndes without prejudice.
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The Magistrate Judge hearing the case? first rejected
Moore’s arguments that Geissal lacked standing and that
Aetna was a necessary party under Federal Rule of Civil
Procedure 19(a). The Magistrate concluded that even if
Moore was correct that Geissal had no claim for compensa-
tory damages because Aetna paid all of the medical bills,
Geissal could seek statutory damages under 29 U.S.C.
§1132(a)(1).> The Magistrate held that Aetna was not a
necessary party to the suit, since complete relief could be
granted between Moore and Geissal without joining Aetna,
a verdict in Geissal’s favor would not subject Moore to the
risk of inconsistent or double obligations, and Aetna’s joinder
was not necessary to determine primacy as between the
two plans.

The Magistrate denied summary judgment for Geissal,
however, and instead sua sponte granted partial summary
judgment on Counts I and II in favor of Moore, concluding
that an employee with coverage under another group health

2Pursuant to 28 U. 8. C. §636(c), the parties agreed to have a magistrate
judge conduct all proceedings in this case.

3This subsection provides that a beneficiary may seek relief under 29
U. 8. C. §1132(c), which provides that a plan administrator who fails to
comply with a beneficiary’s request for plan information within 30 days of
the request is personally liable to that beneficiary in the amount of up to
$100 a day from the date of the failure.

Before us, Moore suggests that Geissal lacks standing to maintain this
suit. They assert that Aetna has paid all of the medical bills, and that
the only apparent difference between the Aetna and Moore policies was a
$350 difference in their respective deductibles, a difference far exceeded
by the premiums Geissal would owe for COBRA coverage if successful.
Despite Moore’s assertions to the contrary, however, nothing in the record
indicates one way or another whether Aetna has fully reimbursed Geissal
for James Geissal’s medical bills. Geissal’s counsel represented at oral
argument that at a minimum there are unpaid medical bills incurred on a
trip to the Greek Islands. Quite apart from this, we cannot tell from the
record whether Geissal may be entitled to recover from Moore even if
sometime later Aetna would have a claim against Geissal to recover the
insurance costs that it paid.
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plan as of the date he elects COBRA continuation coverage
is ineligible for COBRA coverage under §1162(2)(D)(i), and
that James Geissal presented insufficient evidence of detri-
mental reliance on Moore’s representation that he was enti-
tled to benefits under COBRA. The Magistrate also found
that there was no significant difference between the terms
of coverage under Aetna’s plan and Moore’s; they differed
only in the amount of their respective deductibles, and there
was no evidence that Aetna’s plan excluded or limited cover-
age for James Geissal’s condition.

The Magistrate then granted Geissal’s unopposed motion
under Federal Rule of Civil Procedure 54(b) for the entry of
final judgment on Counts I and II, and so enabled Geissal
to seek immediate review of the Magistrate’s decision. The
Court of Appeals for the Eighth Circuit affirmed, 114 F. 3d
1458 (1997), and we granted certiorari, 522 U. S. 1086 (1998),
to resolve a conflict among the Circuits on whether an em-
ployer may deny COBRA continuation coverage under its
health plan to an otherwise eligible beneficiary covered
under another group health plan at the time he elects cover-
age under COBRA.*

II

A

The Consolidated Omnibus Budget Reconciliation Act of
1985, Pub. L. 99-272, 100 Stat. 82, 222-237, amended the Em-
ployee Retirement Income Security Act, among other stat-

4Compare Lutheran Hosp., Inc. v. Business Men’s Assurance Co., 51
F. 3d 1308 (CA7 1995) (an employer may not cease providing COBRA con-
tinuation coverage under its plan merely because its former employee has
pre-existing coverage under another group health plan), and Oakley v.
City of Longmont, 890 F. 2d 1128 (CA10 1989) (same), cert. denied, 494
U. S. 1082 (1990), with National Cos. Health Benefit Plan v. St. Joseph’s
Hosp., Inc., 929 F. 2d 1558 (CA11 1991) (an employer may suspend the
COBRA continuation coverage of a former employee who had pre-existing
coverage under another group health plan), and Brock v. Primedica, Inc.,
904 F. 2d 295 (CA5 1990) (same).
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utes. The amendments to ERISA require an employer?®
who sponsors a group health plan to give the plan’s “qualified
beneficiaries” the opportunity to elect “continuation cover-
age” under the plan when the beneficiaries might otherwise
lose coverage upon the occurrence of certain “qualifying
events,” including the death of the covered employee, the
termination of the covered employee’s employment (except
in cases of gross misconduct), and divorce or legal separation
from the covered employee. 29 U.S.C. §1163. Thus, a
“qualified beneficiary” entitled to make a COBRA election
may be a “covered employee” (someone covered by the em-
ployer’s plan because of his own employment), or a covered
employee’s spouse or dependent child who was covered by
the plan prior to the occurrence of the “qualifying event.”
§1167(3).

COBRA demands that the continuation coverage offered
to qualified beneficiaries be identical to what the plan pro-
vides to plan beneficiaries who have not suffered a qualifying
event. §1162(1). The statute requires plans to advise ben-
eficiaries of their rights under COBRA both at the com-
mencement of coverage and within 14 days of learning of a
qualifying event,® § 1166(a), after which qualified beneficiar-
ies have 60 days to elect continuation coverage, §1165(1). If
a qualified beneficiary makes a COBRA election, continua-
tion coverage dates from the qualifying event, and when the
event is termination or reduced hours, the maximum period
of coverage is generally 18 months; in other cases, it is gener-
ally 36. §1162(2)(A). The beneficiary who makes the elec-
tion must pay for what he gets, however, up to 102 percent
of the “applicable premium” for the first 18 months of contin-
uation coverage, and up to 150 percent thereafter. §1162(3).

5Employers with fewer than 20 employees are exempt from COBRA’s
requirements. 29 U.S. C. §1161(b).

6 Under §1166(a)(2), an employer has a duty to report most qualifying
events, including the termination of employment, to its group health plan
administrator within 30 days of the qualifying event.
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The “applicable premium” is usually the cost to the plan of
providing continuation coverage, regardless of who usually
pays for the insurance benefit. §1164. Benefits may cease
if the qualified beneficiary fails to pay the premiums,
§1162(2)(C), and an employer may terminate it for certain
other reasons, such as discontinuance of the group health
plan entirely, §1162(2)(B). COBRA coverage may also
cease on

“[tlhe date on which the qualified beneficiary first be-
comes, after the date of the election—

“(i) covered under any other group health plan (as
an employee or otherwise), which does not contain any
exclusion or limitation with respect to any preexisting
condition of such beneficiary, or

“(ii) entitled to benefits under title XVIII of the
Social Security Act.” §1162(2)(D).”

“When originally enacted, § 1162(2)(D)(i) provided that coverage could
cease when a qualified beneficiary “first becomes, after the date of the
election . . . a covered employee under any other group health plan,” and
a separate provision, § 1162(E), provided that in the case of an individual
who was a qualified beneficiary as the result of being a spouse of a covered
employee, coverage could cease on “the date on which the beneficiary re-
marries and becomes covered under a group health plan.” COBRA, Pub.
L. 99-272, 100 Stat. 228. Congress later struck §1162(E) and amended
subsection (i) to provide that coverage could cease when a qualified bene-
ficiary “first becomes, after the date of the election . . . covered under any
other group health plan (as an employee or otherwise).” Tax Reform Act
of 1986, Pub. L. 99-514, 100 Stat. 2938-2939. Congress again amended
subsection (i) in 1989, when it added the qualification, “which does not
contain any exclusion or limitation with respect to any preexisting condi-
tion of such beneficiary.” Omnibus Budget Reconciliation Act of 1989,
Pub. L. 101-239, 103 Stat. 2297, 2432. The Health Insurance Portability
and Accountability Act of 1996, Pub. L. 104-191, 110 Stat. 2087-2088S,
amended § 1162(2)(D)(i) yet again by inserting before “, or”: “(other than
such an exclusion or limitation which does not apply to (or is satisfied by)
such beneficiary by reason of chapter 100 of the Internal Revenue Code of
1986, part 7 of subtitle B of title I of the Employee Retirement Income
Security Act of 1974, or title XXVII of this Act).” The 1996 amendment
was not in effect at the time this case arose.
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Moore, like the Magistrate, believes that James Geissal’s
coverage under the TWA plan defeats the claim for COBRA
coverage after his election to receive it. As Moore reads
§1162(2)(D)(1), it is not relevant when a qualified beneficiary
first obtains other health insurance coverage; instead, Moore
submits, all that matters is whether, at any time after the
date of election, the beneficiary is covered by another group
health plan. In any event, Moore claims, James Geissal first
became covered under the TWA plan only after his COBRA
election, because it was only at that moment that his TWA
coverage became primary.

Moore’s reading, however, will not square with the text.
Section 1162(2)(D)(i) does not provide that the employer
is excused if the beneficiary “is” covered or “remains” cov-
ered on or after the date of the election. Nothing in
§1162(2)(D)(i) says anything about the hierarchy of policy
obligations, or otherwise suggests that it might matter
whether the coverage of another group health plan is pri-
mary. So far as this case is concerned, what is crucial is
that §1162(2)(D)(i) does not speak in terms of “coverage”
that might exist or continue; it speaks in terms of an event,
the event of “becom[ing] covered.” This event is significant
only if it occurs, and “first” occurs, at a time “after the date
of the election.” It is undisputed that both before and after
James Geissal elected COBRA continuation coverage he was
continuously a beneficiary of TWA’s group health plan. Be-
cause he was thus covered before he made his COBRA elec-
tion, and so did not “first become” covered under the TWA
plan after the date of election, Moore could not cut off his
COBRA coverage under the plain meaning of § 1162(2)(D)(i).

Moore argues, to the contrary, that there is a reasonable
sense in which a beneficiary does “first becom[e]” covered
under a pre-existing plan “after the date of the election,”
even when prior coverage can be said to persist after the
election date: the first moment of coverage on the day follow-
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ing the election is the moment of first being covered after
the date of the election. See National Cos. Health Benefit
Plan v. St. Joseph’s Hosp., Inc., 929 F. 2d 1558, 1570 (CA11
1991) (“[I]t is immaterial when the employee acquires other
group health coverage; the only relevant question is when,
after the election date, does that other coverage take effect.
In the case of an employee covered by preexisting group
health coverage, . . . the first time after the election date
that the employee becomes covered by a group health plan
other than the employer’s plan is the moment after the elec-
tion date”). But that reading ignores the condition that the
beneficiary must “first becom[e]” covered after election, rob-
bing the modifier “first” of any consequence, thereby equat-
ing “first becomes . . . covered” with “remains covered.” It
transforms the novelty of becoming covered for the first time
into the continuity of remaining covered over time.

Moore argues, further, that even if our reading of the stat-
ute is more faithful to its plain language, Congress could not
have meant to give a qualified beneficiary something more
than the right to preserve the status quo as of the date of
the qualifying event.® Moore points out that if the phrase
“first becomes covered . . . after” the date of election does
not apply to any coverage predating election, then the bene-
ficiary is quite free to claim continuation coverage even if
he has obtained entirely new group coverage between the
qualifying event and the election; in that case, on our read-
ing, COBRA would not be preserving the circumstances as
of the date of the qualifying event.

8Moore also argues that Congress could not have intended to render
COBRA eligible those individuals with pre-existing coverage under an-
other health plan at the time of election, because such individuals who in
fact elect COBRA coverage are typically high risk. As a result, Moore
contends, covering them under COBRA tends to increase an employer’s
overall cost of providing a group health plan, and may cause some employ-
ers to cease offering a group health plan entirely. This may or may not
be true. If substantiated, the argument would be considered in constru-
ing the scope of a vague provision; § 1162(2)(D)(i), however, is not vague.
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That the plain reading does not confine COBRA strictly to
guardianship of the status quo is, of course, perfectly true,
though it is much less certain whether this fact should count
against the plain reading (even assuming that the obvi-
ous reading would be vulnerable to such an objection, see
Ardestani v. INS, 502 U.S. 129, 135 (1991)). The statute
is neither cast expressly in terms of the status quo, nor does
it speak to the status quo on the date of the qualifying event
except with reference to the coverage subject to election.
Nor does a beneficiary’s decision to take advantage of an-
other group policy not previously in effect carry any indicia
of the sort of windfall Congress presumably would have
disapproved. Since the beneficiary has to pay for whatever
COBRA coverage he obtains, there is no reason to assume
that he will make an election for coverage he does not need,
whether he is covered by another policy in place before
the qualifying event or one obtained after it but before his
election.

Still, it is true that if during the interim between the quali-
fying event and election a beneficiary gets a new job, say,
with health coverage (having no exclusion or limitation for
his condition), he will have the benefit of COBRA, whereas
he will not have it if his new job and coverage come after the
election date. Do we classify this as an anomaly or merely a
necessary consequence of the need to draw a line some-
where? For the sake of argument we might call it an anom-
aly, but that would only balance it against the anomaly of
Moore’s own position, which defies not only normal language
usage but the expectations of common sense: since an elec-
tion to continue coverage is retroactive to the date of the
qualifying event, under Moore’s reading of § 1162(2)(D)(i) an
election that is ineffective to bring about continuation cover-
age for the roughly 18 (or 36) month statutory period would
nonetheless have the surprising effect of providing continua-
tion coverage for the period of weeks, or even days, between
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the event and the election. One wonders why Congress
would have wanted to create such a strange scheme. Thus,
assuming that our reading of §1162(2)(D)(i) produces an
anomaly, so does Moore’s.

But this is not all, for the anomalous consequences of
Moore’s position are not exhausted without a look at the in-
terpretative morass to which it has led in practice. To sup-
port its thesis that Congress meant individuals situated like
James Geissal to be ineligible for COBRA benefits, Moore
points to a statement in the House Reports on the original
COBRA bill, that “[t]lhe Committee [on Ways and Means] is
concerned with reports of the growing number of Americans
without any health insurance coverage and the decreasing
willingness of our Nation’s hospitals to provide care to those
who cannot afford to pay.” H. R. Rep. No. 99-241, pt. 1,
p- 44 (1985); see 114 F. 3d, at 1463 (quoting House Report).
Of course, if this concern (expressed in one House Committee
Report) were thought to be a legitimate limit on the meaning
of the statute as enacted, there would be no COBRA cover-
age for any beneficiary who had “any health insurance” on
the date of election, or obtained “any” thereafter. But nei-
ther Moore nor any court rejecting the plain reading has
gone quite so far. Instead, that draconian alternative has
been averted by a nontextual compromise.

The compromise apparently alludes to the proviso that
§1162(2)(D)(i) applies so as to authorize termination of
COBRA coverage only if the coverage provided by the other
group health plan “does not contain any exclusion or limita-
tion with respect to any preexisting condition of such bene-
ficiary.” Moore urges us to hold, as some Courts of Appeals
have done, that although Congress generally intended to
deny COBRA coverage to individuals with other group in-
surance on the election date, there will still be COBRA eligi-
bility in such cases if there is a “significant gap” between the
coverage offered by the employer’s plan and that offered by
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the beneficiary’s other group health plan.” See 114 F. 3d, at
1464-1465; accord, National Cos. Health Benefit Plan v. St.
Joseph’s Hosp., Inc., 929 F. 2d, at 1571; Brock v. Primedica,
Inc., 904 F. 2d 295, 297 (CA5 1990). When there is such a
gap, some courts have explained, it cannot be said that the
employee is truly “covered” by his pre-existing insurance
coverage. See 114 F. 3d, at 1463; National Cos. Health Ben-
efit Plan v. St. Joseph’s Hosp., Inc., supra, at 1571.

This “significant gap” approach to § 1162(2)(D)(i) is plagued
with difficulties, however, beginning with the sheer absence
of any statutory support for it. Section 1162(2)(D)(i) makes
no mention of what to do when a person’s other coverage is
generally inadequate or inferior; instead, it provides merely
that coverage under a later acquired group health plan will
not terminate COBRA rights when that plan limits or ex-
cludes coverage for a pre-existing condition of the benefi-
ciary. The proviso applies not when there is a “gap” or dif-
ference between the respective coverages of the two policies,
but when the later acquired group coverage excludes or lim-
its coverage specific to the beneficiary’s pre-existing condi-
tion. It is this “gap” between different coverage provisions
of the non-COBRA plan, not a gap between the coverage
provisions of the COBRA plan and the non-COBRA plan,
that Congress was legislating about.

But even leaving textual inadequacy aside, there is further
trouble under the “significant gap” approach. Needless to
say, when the proviso (as written) arguably does apply, its
applicability is easy to determine. Once the beneficiary’s
pre-existing condition is identified, a court need only look
among the terms of the later policy for an exclusion or limita-

9The lower courts have disagreed about whether this “significant gap”
interpretation should be made by evaluating the actual expenses an em-
ployee incurs as a result of COBRA cancellation, or by comparing the
policies’ provisions in light of the information available to the employer on
the day of the COBRA election. See 114 F. 3d, at 1464-1465 (comparing
approaches).
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tion peculiar to that condition. If either is found, COBRA
continuation coverage is left undisturbed; if neither is found,
the consequence of obtaining this later insurance is auto-
matic. Applying the significant gap rule, on the other hand,
requires a very different kind of determination, essentially
one of social policy. Once a gap is found, the court must
then make a judgment about the adequacy of medical insur-
ance under the later group policy, for this is the essence of
any decision about whether the gap between the two regimes
of coverage is “significant” enough. This is a powerful point
against the gap interpretation for two reasons. First, the
required judgment is so far unsuitable for courts that we
would expect a clear mandate before inferring that Congress
meant to foist it on the judiciary.! What is even more
strange, however, is that Congress would have meant to in-
ject the courts into the policy arena, evaluating the adequacy
of non-COBRA coverage that happened to be in place prior
to the COBRA election, while at the same time intending to
limit the judicial intrusion, and leave the beneficiary to the
unmediated legal consequences of the terms of the non-
COBRA coverage that happened to become effective after
the election. One just cannot credibly attribute such oddity
to congressional intent.

In sum, there is no justification for disparaging the clarity
of §1162(2)(D)(i). The judgment of the Court of Appeals is
vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

10The unlikelihood, indeed, appears overwhelming when one considers
that the same comparison would have to be made when the beneficiary
was covered under Medicare, which is treated like a separate group plan
for present purposes, see § 1162(2)(D)(ii).
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Respondent was indicted on two counts of felony murder under Nebraska
law. The Nebraska first-degree murder statute defines felony murder
as murder committed in the perpetration of certain enumerated felonies,
including, as relevant here, sexual assault and attempt to commit sexual
assault in the first degree. Under Nebraska law, intent to kill is conclu-
sively presumed if the State proves intent to commit the underlying
felony. A felony-murder conviction makes a defendant eligible for the
death penalty, which in Nebraska is imposed judicially, not by the trial
jury. The trial court refused respondent’s request to instruct the jury
on second-degree murder and manslaughter on the ground that the
State Supreme Court consistently has held that these crimes are not
lesser included offenses of felony murder. Respondent’s jury then con-
victed him on both felony-murder counts, and a three-judge panel sen-
tenced him to death. After exhausting his state remedies, respondent
filed a federal habeas corpus petition, claiming, inter alia, that the trial
court’s failure to give the requested instructions was unconstitutional
under Beck v. Alabama, 447 U. S. 625, in which this Court invalidated
an Alabama law that prohibited lesser included offense instructions in
capital cases, when lesser included offenses to the charged crime existed
under state law and such instructions were generally given in noncapital
cases. The District Court granted relief on an unrelated due process
claim, which the Eighth Circuit rejected. However, the Eighth Circuit
also held that, in failing to give the requested instructions, the trial
court had committed the same constitutional error as that in Beck.

Held: Beck does not require state trial courts to instruct juries on offenses
that are not lesser included offenses of the charged crime under state
law. Pp. 94-101.

(a) Beck is distinguishable from this case in two critical respects: The
Alabama statute prohibited instructions on offenses that state law
clearly recognized as lesser included offenses of the charged crime, and
it did so only in capital cases. Alabama thus erected an artificial barrier
that restricted its juries to a choice between conviction for a capital
offense and acquittal. By contrast, when the Nebraska trial court de-
clined to give the requested instructions, it merely followed the State
Supreme Court’s 100-year-old rule that second-degree murder and man-
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slaughter are not lesser included offenses of felony murder. The trial
court neither created an artificial barrier for the jury nor treated capital
and noncapital cases differently. By ignoring these distinctions, the
Eighth Circuit limited the State’s prerogative to structure its criminal
law more severely than does the rule in Beck, for it required in effect
that States create lesser included offenses to all capital crimes when no
such offense exists under state law. Pp. 94-97.

(b) The Eighth Circuit again overlooked significant distinctions be-
tween this case and Beck when it found that there was a distortion of
the factfinding process because respondent’s jury had been forced into
an all-or-nothing choice between capital murder and innocence. The
fact that Beck’s jury was told that if it convicted him of the charged
offense it must impose the death penalty threatened to make the issue
at trial whether he should be executed or not, and not whether he was
guilty beyond a reasonable doubt. The distortion of the trial process
carried over to sentencing because an Alabama jury unwilling to acquit
had no choice but to impose death. These factors are not present here.
Respondent’s jury did not impose sentence, and the sentencing panel’s
alternative to death was not setting respondent free, but rather sentenc-
ing him to life imprisonment. Moreover, respondent’s proposed in-
structions would have introduced another kind of distortion at trial, for
they would have allowed the jury to find beyond a reasonable doubt
elements that the State, having assumed the obligation of proving only
one crime, had not attempted to prove and indeed had ignored during
trial. Pp. 98-99.

(c) The requirement of Tison v. Arizona, 481 U. 8. 137, and Enmund
v. Florida, 458 U. S. 782, that a culpable mental state with respect to
the killing be proved before the death penalty may be imposed for fel-
ony murder does not affect the showing that a State must make at a
defendant’s felony-murder trial, so long as the requirement is satisfied
at some point thereafter, such as at sentencing or on appeal. Cabana
v. Bullock, 474 U. S. 376, 385, 392. As such, these cases cannot override
state-law determinations of when instructions on lesser included of-
fenses are permissible and when they are not. Respondent’s argument
that the Nebraska Supreme Court’s longstanding interpretation that fel-
ony murder has no lesser included homicide offenses is arbitrary is with-
out merit. That contention is certainly strained with respect to the
crime of second-degree murder, which requires proof of intent to kill,
while felony murder does not; respondent did not present such a chal-
lenge with respect to manslaughter to the Nebraska Supreme Court,
and therefore that claim is not considered here. Pp. 99-101.

102 F. 3d 977, reversed.
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THOMAS, J., delivered the opinion of the Court, in which REENQUIST,
C. J, and O’CONNOR, SCALIA, KENNEDY, SOUTER, GINSBURG, and
BREYER, JJ.,, joined. STEVENS, J., filed a dissenting opinion, post, p. 101.

Don Stenberg, Attorney General of Nebraska, argued the
cause for petitioner. With him on the briefs was J. Kirk
Brown, Assistant Attorney General.

Roy W. McLeese III argued the cause for the United
States as amicus curiae urging reversal. With him on
the brief were Solicitor General Waxman, Acting Assistant
Attorney General Keeney, and Deputy Solicitor General
Dreeben.

Paula Hutchinson, by appointment of the Court, 522 U. S.
1074, argued the cause for respondent. With her on the
brief were Kent Gipson and Timothy K. Ford.*

JUSTICE THOMAS delivered the opinion of the Court.

In Beck v. Alabama, 447 U. S. 625 (1980), we held uncon-
stitutional a state statute that prohibited lesser included
offense instructions in capital cases, when lesser included
offenses to the charged crime existed under state law and
such instructions were generally given in noncapital cases.
In this case, we consider whether Beck requires state trial
courts to instruct juries on offenses that are not lesser in-
cluded offenses of the charged crime under state law. We

*A brief of amici curiae urging reversal was filed for the State of Ari-
zona et al. by Grant Woods, Attorney General of Arizona, Paul J. McMur-
die, and Jon G. Anderson, Assistant Attorney General, joined by the At-
torneys General for their respective States as follows: Daniel E. Lungren
of California, M. Jane Brady of Delaware, Alan G. Lance of Idaho, James
E. Ryan of Illinois, Mike Moore of Mississippi, Jeremiah W. (Jay) Nixon
of Missouri, Joseph P. Mazurek of Montana, Frankie Sue Del Papa of
Nevada, Philip T. McLaughlin of New Hampshire, Dennis C. Vacco of
New York, Michael F. Easley of North Carolina, Betty D. Montgomery of
Ohio, W. A. Drew Edmondson of Oklahoma, Mark W. Barnett of South
Dakota, John Knox Walkup of Tennessee, and Richard Cullen of Virginia.

Dawid Porter and Helen C. Trainor filed a brief for the National Asso-
ciation of Criminal Defense Lawyers as amici curiae urging affirmance.
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conclude that such instructions are not constitutionally re-
quired, and we therefore reverse the contrary judgment of
the Court of Appeals.

I

In the early morning hours of March 29, 1980, police re-
ceived an emergency call from the Religious Society of
Friends meetinghouse in Lincoln, Nebraska. Responding to
the call, they found Janet Mesner, the live-in caretaker, lying
on the floor in the rear of the house with seven stab wounds
in her chest. When an officer asked who had stabbed her,
Mesner gave respondent’s name. The officers then went to
an upstairs bedroom and found the partially clad dead body
of Victoria Lamm, a friend of Mesner who had been visiting
the meetinghouse. She had been stabbed twice, the first
blow penetrating the main pulmonary artery of her heart
and the second her liver. A billfold containing respondent’s
identification was lying near Lamm’s body. The police found
underwear, later identified as respondent’s, in the middle of
the blood-soaked sheets of the bed; subsequent examination
of the underwear revealed semen of respondent’s blood type.
Near the bed, the police found a serrated kitchen knife with
Mesner’s blood on it. Before dying, Mesner told an officer
that respondent had raped her. Shortly thereafter, the po-
lice arrested respondent, who told them that although he
could not remember much about the murders due to severe
intoxication, he did recall stabbing and raping Mesner.

The State proceeded against respondent for both murders
on a felony-murder theory. Under Nebraska law, felony
murder is a form of first-degree murder and is defined as
murder committed “in the perpetration of or attempt to per-
petrate” certain enumerated felonies, including sexual as-
sault or attempt to commit sexual assault in the first degree.
Neb. Rev. Stat. §28-303 (1995). When proceeding on such a
theory, Nebraska prosecutors do not need to prove a culpable
mental state with respect to the murder because intent to
kill is conclusively presumed if the State proves intent to
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commit the underlying felony. State v. Reeves, 216 Neb. 206,
217, 344 N. W. 2d 433, 442 (1984). Although a conviction
for felony murder renders a defendant eligible for the death
penalty, see § 28-303, the jury is not charged with sentencing
the defendant; under Nebraska law, capital sentencing is a
judicial function, § 29-2520.

At trial, respondent requested that the jury be instructed
on both murder in the second degree and manslaughter,
which, he argued, were lesser included offenses of felony
murder. App. 6-9.! The trial court refused on the ground
that the Nebraska Supreme Court consistently has held that
second-degree murder and manslaughter are not lesser in-
cluded offenses of that crime. Id., at 10. Respondent’s jury
thus was presented with only the two felony-murder counts.?
Although respondent raised an insanity defense, the jury re-
jected it and convicted him on both counts. A three-judge
sentencing panel then convened to consider aggravating and
mitigating circumstances. It sentenced respondent to death
on both convictions.

After the Nebraska Supreme Court affirmed his convie-
tions and sentences, State v. Reeves, 216 Neb. 206, 344 N. W.
2d 433, cert. denied, 469 U. S. 1028 (1984), respondent unsuc-
cessfully pursued state collateral relief, State v. Reeves, 234
Neb. 711, 453 N. W. 2d 359 (1990). This Court then vacated
the Nebraska Supreme Court’s judgment for further consid-
eration in light of Clemons v. Mississippi, 494 U.S. 738
(1990), because respondent’s death sentence had been based
in part on an invalid aggravating factor. See Reeves v. Ne-
braska, 498 U. S. 964 (1990). On remand, the Nebraska Su-

! Under Nebraska law, second-degree murder is defined as “caus[ing] the
death of a person intentionally, but without premeditation,” §28-304, and
manslaughter as “kill[ing] another without malice, either upon a sudden
quarrel, or caus[ing] the death of another unintentionally while in the com-
mission of an unlawful act,” §28-305.

2Respondent did not request an instruction on sexual assault in the
first degree.



Cite as: 524 U. S. 88 (1998) 93

Opinion of the Court

preme Court followed Clemons, independently reweighed
the applicable aggravating and mitigating factors, and reaf-
firmed respondent’s sentences. State v. Reeves, 239 Neb.
419,476 N. W. 2d 829 (1991), cert. denied, 506 U. S. 837 (1992).

Respondent then filed a petition for a writ of habeas cor-
pus in Federal District Court. He raised 44 claims, includ-
ing a claim that the trial court’s failure to give his requested
instructions was unconstitutional under Beck. The District
Court rejected the Beck claim but granted relief on an un-
related ground. 871 F. Supp. 1182, 1202, 1205-1206 (Neb.
1994). After the Court of Appeals for the Eighth Circuit
reversed the latter determination and remanded the case,
76 F. 3d 1424, 1427-1431 (1996), the District Court again
granted respondent’s petition, finding a due process viola-
tion arising out of the reaffirmance of his sentences by the
Nebraska Supreme Court. See 928 F. Supp. 941, 959-965
(Neb. 1996).

On the State’s appeal, the Court of Appeals held that al-
though respondent was not entitled to relief on his due proc-
ess claim, the Nebraska trial court had committed constitu-
tional error in failing to give the requested second-degree
murder and manslaughter instructions. 102 F. 3d 977
(1997). The Court of Appeals reasoned that the constitu-
tional error was the same as that in Beck, despite the fact
that there are no lesser included homicide offenses to felony
murder under Nebraska law: In both cases, state law “pro-
hibited instructions on noncapital murder charges in cases
where conviction made the defendant death-eligible.” 102
F. 3d, at 983 (emphasis in original). Because respondent
“could have been convicted and sentenced for either second
degree murder or manslaughter,” the Court of Appeals con-
cluded that he was constitutionally entitled to his proposed
instructions. See id., at 984. It further stated that denial
of the instructions could not be justified by the fact that fel-
ony murder in Nebraska does not require a culpable mental
state with respect to the Kkilling, because in Enmund v. Flor-
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ida, 458 U. S. 782 (1982), and Tison v. Arizona, 481 U. S. 137
(1987), this Court held that the death penalty could not be
imposed in a felony-murder case if the defendant was a minor
participant in the crime and neither intended to Kkill nor had
shown reckless indifference to human life. See 102 F. 3d, at
984-985. The Court of Appeals therefore granted respond-
ent’s petition and, relying on Circuit precedent holding that
Beck applies only where the defendant is in fact sentenced
to death, gave the State the option of retrying respondent
or agreeing to modify his sentence to life imprisonment.
See 102 F. 3d, at 986.

Because the decision below conflicted with a prior decision
of the Court of Appeals for the Ninth Circuit, see Greena-
walt v. Ricketts, 943 F. 2d 1020 (1991), cert. denied, 506 U. S.
888 (1992), we granted certiorari. 521 U. S. 1151 (1997).2

II

The Court of Appeals erred in concluding that its holding
was compelled by Beck, as the two cases differ fundamen-
tally. In Beck, the defendant was indicted and convicted of
the capital offense of “‘[rJobbery or attempts thereof when
the victim is intentionally killed by the defendant.”” 447
U. S, at 627 (quoting Ala. Code §13-11-2(a)(2) (1975)). Al-
though state law recognized the noncapital, lesser included
offense of felony murder, see 447 U. S., at 628-630, and al-
though lesser included offense instructions were generally
available to noncapital defendants under state law, the Ala-

30One of the questions on which we granted certiorari was whether the
Court of Appeals’ holding was a “new rule” under Teague v. Lane, 489
U. S.288 (1989). See Pet. for Cert.i. Because the State raised this argu-
ment for the first time in its petition for a writ of certiorari, we choose to
decide the case on the merits. Cf. Godinez v. Moran, 509 U. S. 389, 397,
n. 8 (1993) (declining to address whether the Court of Appeals created a
“new rule” because the petitioner did not raise a Teague defense in the
lower courts or in its petition for certiorari).
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bama death penalty statute prohibited such instructions in
capital cases, id., at 628. As a result, Alabama juries had
only two options: to convict the defendant of the capital
crime, in which case they were required to impose the death
penalty,® or to acquit. Id., at 628-629. We found that the
denial of the third option of convicting the defendant of a
noncapital lesser included offense “diminish[ed] the reliabil-
ity of the guilt determination.” Id., at 638. Without such
an option, if the jury believed that the defendant had com-
mitted some other serious offense, it might convict him of
the capital crime rather than acquit him altogether. See id.,
at 642-643. We therefore held that Alabama was “constitu-
tionally prohibited from withdrawing that option from the
jury in a capital case.” See id., at 638.

In Nebraska, instructions on offenses that have been de-
termined to be lesser included offenses of the charged crime
are available to defendants when the evidence supports
them, in capital and noncapital cases alike.” Respondent’s
proposed instructions were refused because the Nebraska
Supreme Court has held for over 100 years, in both capital
and noncapital cases, that second-degree murder and man-
slaughter are not lesser included offenses of felony murder.
See, e. g., State v. Price, 252 Neb. 365, 372, 562 N. W. 2d 340,
346 (1997); State v. Masters, 246 Neb. 1018, 1025, 524 N. W.
2d 342, 348 (1994); State v. Ruyle, 234 Neb. 760, 773, 452
N. W. 2d 734, 742-743 (1990); State v. McDonald, 195 Neb.
625, 636-637, 240 N. W. 2d 8, 15 (1976); Thompson v. State,

41f the jury imposed the death penalty, the trial judge had the authority
to reduce the sentence to life imprisonment without the possibility of pa-
role. The jury, however, was not instructed to this effect; rather, it was
told that it was required to impose the death penalty if it found the defend-
ant guilty. See 447 U. S., at 639, n. 15.

5We noted this fact in Beck in distinguishing Alabama’s scheme from
the practices in the rest of the States. See 447 U. S., at 636, n. 12 (citing
State v. Hegwood, 202 Neb. 379, 275 N. W. 2d 605 (1979)).
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106 Neb. 395, 184 N. W. 68 (1921); Morgan v. State, 51 Neb.
672, 695, 71 N. W. 788, 794-795 (1897). If a Nebraska trial
court gives instructions on those offenses, and the defendant
is convicted only of second-degree murder or manslaughter,
that conviction must be reversed on appeal. See Thompson
v. State, supra, at 396, 184 N. W,, at 68. Thus, as a matter
of law, Nebraska prosecutors cannot obtain convictions for
second-degree murder or manslaughter in a felony-murder
trial.

Beck is therefore distinguishable from this case in two crit-
ical respects. The Alabama statute prohibited instructions
on offenses that state law clearly recognized as lesser in-
cluded offenses of the charged crime, and it did so only in
capital cases. Alabama thus erected an “artificial barrier”
that restricted its juries to a choice between conviction for
a capital offense and acquittal. Brief for United States as
Amicus Curiae 20 (citing California v. Ramos, 463 U. S. 992,
1007 (1983)). Here, by contrast, the Nebraska trial court
did not deny respondent instructions on any existing lesser
included offense of felony murder; it merely declined to give
instructions on crimes that are not lesser included offenses.
In so doing, the trial court did not create an “artificial bar-
rier” for the jury; nor did it treat capital cases differently
from noncapital cases. Instead, it simply followed the
Nebraska Supreme Court’s interpretation of the relevant
offenses under state law.

By ignoring these distinctions, the Court of Appeals lim-
ited state sovereignty in a manner more severe than the rule
in Beck. Almost all States, including Nebraska, provide in-
structions only on those offenses that have been deemed to
constitute lesser included offenses of the charged crime.
See n. 5, supra.® We have never suggested that the Consti-

5In determining whether an offense is a lesser included offense of a
particular crime, the States have adopted a variety of approaches. See,
e. 9., State v. Berlin, 133 Wash. 2d 541, 550-551, 947 P. 2d 700, 704-705
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tution requires anything more. The Court of Appeals in
this case, however, required in effect that States create
lesser included offenses to all capital crimes, by requiring
that an instruction be given on some other offense—what
could be called a “lesser related offense”—when no lesser
included offense exists. Such a requirement is not only un-
precedented, but also unworkable. Under such a scheme,
there would be no basis for determining the offenses for
which instructions are warranted. The Court of Appeals
apparently would recognize a constitutional right to an in-
struction on any offense that bears a resemblance to the
charged crime and is supported by the evidence. Such an
affirmative obligation is unquestionably a greater limitation
on a State’s prerogative to structure its criminal law than is
Beck’s rule that a State may not erect a capital-specific, arti-

(1997) (en banc) (comparing statutory elements of the lesser offense to
determine whether all of them are contained in the greater offense); Peo-
ple v. Beach, 429 Mich. 450, 462, 418 N. W. 2d 861, 866—867 (1988) (applying
the “cognate evidence” approach: a lesser included offense instruction may
be given even though all of the statutory elements of the lesser offense are
not contained in the greater offense, if the “overlapping elements relate to
the common purpose of the statutes” and the specific evidence adduced
would support an instruction on the cognate offense (internal quotation
marks and citation omitted)); State v. Curtis, 130 Idaho 522, 524, 944 P. 2d
119, 121-122 (1997) (court looks both to the statutory elements and to the
information to determine whether it “charges the accused with a crime
the proof of which necessarily includes proof of the acts that constitute
the lesser included offense”). Cf. Schmuck v. United States, 489 U. S. 705
(1989) (adopting statutory elements test for federal criminal law).

Since the time of respondent’s conviction, Nebraska has alternated be-
tween use of the statutory elements test and the cognate evidence test; it
currently employs the former. See State v. Williams, 243 Neb. 959, 963—
965, 503 N. W. 2d 561, 564-565 (1993) (readopting statutory elements test),
overruling State v. Garza, 236 Neb. 202, 207-208, 459 N. W. 2d 739, 743
(1990) (reaffirming cognate evidence test), disapproving State v. Lovelace,
212 Neb. 356, 359-360, 322 N. W. 2d 673, 674-675 (1982) (applying statutory
elements test). It has nonetheless consistently reaffirmed its holding that
felony murder has no lesser included homicide offenses.
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ficial barrier to the provision of instructions on offenses that
actually are lesser included offenses under state law.

The Court of Appeals justified its holding principally on
the ground that respondent had been placed in the same posi-
tion as the defendant in Beck—that there had been a distor-
tion of the factfinding process because his jury had been
““forced into an all-or-nothing choice between capital murder
and innocence.”” 102 F. 3d, at 982 (quoting Spaziano v.
Florida, 468 U. S. 447, 455 (1984)). In so doing, the Court
of Appeals again overlooked significant distinctions between
this case and Beck. In Beck, the death penalty was auto-
matically tied to conviction, and Beck’s jury was told that if
it convicted the defendant of the charged offense, it was re-
quired to impose the death penalty. See Beck v. Alabama,
447 U. S., at 639, n. 15. This threatened to make the issue
at trial whether the defendant should be executed or not,
rather than “whether the State ha[d] proved each and every
element of the capital crime beyond a reasonable doubt.”
Id., at 643, n.19. In addition, the distortion of the trial proc-
ess carried over directly to sentencing, because an Alabama
jury unwilling to acquit had no choice but to impose the
death penalty. There was thus a significant possibility that
the death penalty would be imposed upon defendants whose
conduct did not merit it, simply because their juries might
be convinced that they had committed some serious crime
and should not escape punishment entirely.

These factors are not present here. Respondent’s jury did
not have the burden of imposing a sentence. Indeed, with
respect to respondent’s insanity defense, it was specifically
instructed that it had “no right to take into consideration
what punishment or disposition he may or may not receive
in the event of his conviction or . . . acquittal by reason of
insanity.” App. 24. In addition, the three-judge panel that
imposed the death penalty did not have to consider the di-
lemma faced by Beck’s jury; its alternative to death was not
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setting respondent free, but rather sentencing him to life
imprisonment.”

Moreover, respondent’s proposed instructions would have
introduced another kind of distortion at trial. Nebraska
proceeded against respondent only on a theory of felony mur-
der, a crime that under state law has no lesser included homi-
cide offenses. The State therefore assumed the obligation
of proving only that crime, as well as any lesser included
offenses that existed under state law and were supported by
the evidence; its entire case focused solely on that obligation.
To allow respondent to be convicted of homicide offenses that
are not lesser included offenses of felony murder, therefore,
would be to allow his jury to find beyond a reasonable doubt
elements that the State had not attempted to prove, and in-
deed that it had ignored during the course of trial. This can
hardly be said to be a reliable result: “Where no lesser in-
cluded offense exists, a lesser included offense instruction
detracts from, rather than enhances, the rationality of the
process.” Spaziano v. Florida, supra, at 455.

The Court of Appeals also erroneously relied upon our de-
cisions in Tison v. Arizona, 481 U.S. 137 (1987), and En-
mund v. Florida, 458 U. S. 782 (1982), to support its holding.
It reasoned that because those cases require proof of a culpa-
ble mental state with respect to the killing before the death
penalty may be imposed for felony murder, Nebraska could
not refuse lesser included offense instructions on the ground
that the only intent required for a felony-murder conviction
is the intent to commit the underlying felony. See 102 F. 3d,
at 984. In so doing, the Court of Appeals read Tison and

“We are not, of course, presented with a case that differs from Beck
only in that the jury is not the sentencer, and we express no opinion
here whether that difference alone would render Beck inapplicable. The
crucial distinction between Beck and this case, as noted, is the distinction
between a State’s prohibiting instructions on offenses that state law recog-
nizes as lesser included, and a State’s refusing to instruct on offenses that
state law does not recognize as lesser included.
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Enmund as essentially requiring the States to alter their
definitions of felony murder to include a mens rea require-
ment with respect to the killing.? In Cabana v. Bullock, 474
U. S. 376 (1986), however, we rejected precisely such a read-
ing and stated that “our ruling in Enmund does not concern
the guilt or innocence of the defendant—it establishes no
new elements of the crime of murder that must be found by
the jury” and “does not affect the state’s definition of any
substantive offense.” Id., at 385 (internal quotation marks
and citation omitted). For this reason, we held that a State
could comply with Enmund’s requirement at sentencing or
even on appeal. See 474 U. S., at 392. Accordingly, Tison
and Enmund do not affect the showing that a State must
make at a defendant’s ¢rial for felony murder, so long as their
requirement is satisfied at some point thereafter. As such,
these cases cannot override state-law determinations of
when instructions on lesser included offenses are permissible
and when they are not.

Finally, respondent argues that the Nebraska Supreme
Court’s longstanding interpretation that felony murder has
no lesser included homicide offenses is arbitrary because, in
his view, it is based only on recitations from prior cases,
rather than on application of the lesser included offense tests
in place since his conviction. See Brief for Respondent 40—
43. This contention is certainly strained with respect to the
crime of second-degree murder, which requires proof of
intent to Kill, while felony murder does not. See Neb. Rev.
Stat. §§28-303, 28-304 (1995). It appears that the Ne-
braska Supreme Court has not undertaken respondent’s sug-
gested analysis with respect to unlawful act manslaughter—
unintentional killing, committed in the perpetration of an
unlawful act. See §28-305. On his direct appeal, however,
respondent did not challenge the Nebraska Supreme Court’s

8The dissent also appears to be of this view, contending that Nebraska’s
justification for not providing an instruction on second-degree murder is
inapplicable when the death penalty is sought. See post, at 101-102.
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interpretation on this ground, and the clearest statement in
his briefs on why a manslaughter instruction should have
been given referred to manslaughter generally, for the fol-
lowing reason: “As the Court ruled in State v. Ellis, 208 Neb.
379, 303 N. W. 2d 741 (1981), such an instruction is necessary
‘where there is no eye witness to the act, and the evidence
is largely circumstantial.”” Reply Brief for Appellant in
No. 81-706 (Neb. Sup. Ct.), p. 11. We will not second-guess
the Nebraska Supreme Court’s 100-year-old interpretation
of state law when respondent failed to present his challenge
to that court in the first instance.

For the foregoing reasons, the Court of Appeals’ judgment
granting respondent a conditional writ of habeas corpus is

reversed.
It is so ordered.

JUSTICE STEVENS, dissenting.

As a matter of Nebraska law, second-degree murder is
not ordinarily a lesser included offense of felony murder.!
Based in part on this fact, the Court holds that it was not
necessary for the trial judge to grant respondent’s request
for an instruction authorizing the jury to find respondent
guilty of that offense. The Court’s logic would be unassail-
able if the State had not sought the death penalty.

The reason that Nebraska generally does not consider
second-degree murder a lesser included offense of felony
murder is that it requires evidence of an intent to cause the
death of the victim, whereas felony murder does not. But
in this case the State sought to impose the death penalty on
respondent for the offense of felony murder. As a matter of
federal constitutional law, under Enmund v. Florida, 458
U. S. 782 (1982), it could not do so without proving that re-

1See, e. g., State v. Price, 252 Neb. 365, 373, 562 N. W. 2d 340, 346 (1997);
State v. Masters, 246 Neb. 1018, 1025, 524 N. W. 2d 342, 348 (1994); State
v. Ruyle, 234 Neb. 760, 773, 452 N. W. 2d 734, 742-743 (1990); State v.
McDonald, 195 Neb. 625, 636-637, 240 N. W. 2d 8, 15 (1976).
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spondent intended to kill his victim, or under Tison v. Ari-
zona, 481 U. S. 137 (1987), that he had the moral equivalent
of such an intent. The rationale for Nebraska’s general rule
that second-degree murder is not a lesser included offense of
felony murder does not, therefore, apply to this case? To
be faithful to the teaching of Beck v. Alabama, 447 U. S. 625
(1980), the Court should therefore hold that respondent was
entitled to the requested instruction.

Accordingly, I respectfully dissent.

2 Moreover, a recent Nebraska Supreme Court decision suggests that
Nebraska law may be in flux on the question whether second-degree mur-
der is a lesser included offense of felony murder. Only a few weeks ago,
the Nebraska Supreme Court held that a jury verdict finding a defendant
guilty of second-degree murder constituted an implied acquittal of the
crime of first-degree murder, as defined in § 28-303 of Nebraska’s criminal
code, and therefore barred a second prosecution under that section for
either felony murder or premeditated murder. Nebraska v. White, 254
Neb. 566, 577 N. W. 2d 741 (1998). In reaching that holding the Court
explained: “The conduct prohibited by §28-303 is first degree murder.
Premeditated murder and felony murder are not denominated in Nebras-
ka’s statutes as separate and independent offenses, but only ways in which
criminal liability for first degree murder may be charged and prosecuted.”
Id., at 577, 577 N. W. 2d, at 748. The difference between a charge of
premeditated murder and a charge of felony murder “is a difference in the
State’s theory of how [the defendant] committed the single offense of first
degree murder. . . . Therefore, we hold that the crime of first degree mur-
der, as defined in § 28-303, constitutes one offense even though there may
be alternate theories by which criminal liability for first degree murder
may be charged and prosecuted in Nebraska.” Ibid. Given this holding,
the Nebraska Supreme Court may conclude that second-degree murder is
a lesser included offense of both premeditated and felony murder, as they
are both part of the “one offense” of first-degree murder.
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CASS COUNTY, MINNESOTA, ET AL. v. LEECH LAKE
BAND OF CHIPPEWA INDIANS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 97-174. Argued February 24, 1998—Decided June 8, 1998

During the late 19th century, the Federal Government instituted a policy
of removing portions of reservation land from tribal ownership and fed-
eral protection, allotting some parcels to individual Indians in fee simple
and providing for other parcels to be sold to non-Indians. Most allot-
ments were implemented pursuant to the General Allotment Act (GAA),
which provided that land would be patented to individual Indians and
held in trust for 25 years, after which title would be conveyed in fee
simple, § 5, and that Indian allottees were subject to plenary state juris-
diction, §6. The Burke Act amended §6 to provide that state jurisdic-
tion did not attach until the end of the trust period, and contained a
proviso to the effect that the Secretary of the Interior could issue a fee
simple patent before the trust period’s end and thereafter restrictions as
to, inter alia, taxation would be removed. Allotment of the Minnesota
reservation lands of respondent Leech Lake Band of Chippewa Indians
(Band) was implemented through the Nelson Act of 1889, which pro-
vided for the reservation land to be alienated from tribal ownership in
three ways: under §3, parcels were allotted to individual Indians as
provided by the GAA; under §§4 and 5, pine lands were sold at public
auction to non-Indians; and under §6, agricultural lands were sold to
non-Indian settlers as homesteads. After Congress ended the allot-
ment practice, the Band began purchasing back parcels of reservation
land that had been allotted to individual Indians or sold to non-Indians.
Based on this Court’s decision, in County of Yakima v. Confederated
Tribes and Bands of Yakima Nation, 502 U.S. 251, 253-254, that a
county could assess ad valorem taxes on reservation land owned in fee
by individual Indians or the tribe that had originally been made alien-
able when patented under the GAA, petitioner Cass County began as-
sessing such taxes on 21 parcels of reservation land that had been alien-
ated under the Nelson Act and reacquired by the Band. Thirteen of
the parcels had been allotted to Indians and the remaining eight had
been sold to non-Indians. The Band paid the taxes, interest, and penal-
ties under protest and filed suit seeking a declaratory judgment that the
county could not tax the parcels. The District Court granted the
county summary judgment, holding that the parcels were taxable be-
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cause, under Yakima, if Congress has made Indian land freely alienable,
States may tax the land. The Eighth Circuit affirmed in part and re-
versed in part, holding that the parcels allotted to Indians could be
taxed if patented under the Burke Act proviso, which made “unmistak-
ably clear” Congress’ intent to allow such taxation, but that the eight
parcels sold to non-Indians could not. Only those eight parcels are at
issue here.

Held: State and local governments may impose ad valorem taxes on res-
ervation land that was made alienable by Congress and sold to non-
Indians, but was later repurchased by the tribe. Pp. 110-115.

(@) Congress’ intent to authorize state and local taxation of Indian
reservation land must be “‘unmistakably clear.’” Yakima, supra, at
258. Congress has manifested such an intent when it has authorized
reservation lands to be allotted in fee to individual Indians, making the
lands freely alienable and withdrawing them from federal protection.
This was the case in both Yakima and Goudy v. Meath, 203 U. S. 146.
The Goudy Court concluded that, because it would be unreasonable for
Congress to withdraw federal protection and permit an Indian to dis-
pose of his lands as he pleased, while releasing the lands from taxation,
Congress would have to “clearly manifest” such a contrary purpose in
order to counteract the consequence of taxability that ordinarily flows
from alienability. Id., at 149. The Yakima Court found that both the
Burke Act proviso and §5 of the GA A manifested an unmistakably clear
intent to allow state and local taxation of allotted land. The Eighth
Circuit thus erred in concluding that Yakima turned on the Burke Act
proviso’s express reference to taxability. Both it and Goudy stand for
the proposition that when Congress makes reservation lands freely
alienable, it is unmistakably clear that Congress intends that land to be
taxable by state and local governments, unless a contrary intent is
“clearly manifested.” Yakima, supra, at 259. Pp. 110-113.

(b) The foregoing principle controls the disposition of this case. By
providing for the public sale of reservation land to non-Indians in the
Nelson Act, Congress removed that land from federal protection and
made it fully alienable. Under Yakima and Goudy, therefore, it is tax-
able. The Eighth Circuit’s contrary holding attributes to Congress the
odd intent that parcels conveyed to Indians are taxable, while parcels
sold to the general public remain tax exempt. Contrary to the Band’s
argument, a tribe’s subsequent repurchase of alienable reservation land
does not manifest any congressional intent to reassume federal protec-
tion of the land and to oust state taxing authority, particularly when
Congress relinquished such protection many years before. Further,
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holding that tax-exempt status automatically attaches when a tribe ac-
quires reservation land would render unnecessary §465 of the Indian
Reorganization Act, which gives the Secretary of the Interior authority
to place land in trust, held for the Indians’ benefit and tax exempt, and
which respondent has used to restore federal trust status to seven of
the eight parcels at issue. Pp. 113-115.

108 F. 3d 820, reversed in part.

THOMAS, J., delivered the opinion for a unanimous Court.

Earl E. Maus argued the cause for petitioners. With him
on the briefs were Mark B. Levinger and James W. Neher,
Assistant Attorneys General of Minnesota.

James M. Schoessler argued the cause for respondent.
With him on the brief were Steven G. Thorne and Joseph
F. Halloran.

Barbara McDowell argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Schiffer, Deputy Solicitor General Kneedler, and James
C. Kilbourne.*

*Briefs of amici curiae urging reversal were filed for the State of Michi-
gan et al. by Frank J. Kelley, Attorney General of Michigan, Thomas L.
Casey, Solicitor General, and R. John Wernet, Jr., Assistant Attorney Gen-
eral, and by the Attorneys General for their respective States as follows:
Bill Pryor of Alabama, Daniel E. Lungren of California, Gale A. Norton
of Colorado, Alan G. Lance of Idaho, Thomas J. Miller of Iowa, Joseph P.
Mazurek of Montana, Dennis C. Vacco of New York, W. A. Drew Edmond-
son of Oklahoma, and Jan Graham of Utah; for Lewis County, Idaho, et
al. by Tom D. Tobin, James M. Johnson, Kimron Torgerson, Michael
Jesse, and Herbert Wm. Gillespie; and for the National Association of
Counties et al. by Richard Ruda and Carter G. Phillips.

Briefs of amici curiae urging affirmance were filed for the Confederated
Tribes and Bands of the Yakama Indian Nation by 7%m Weaver; for the
Grand Portage Band of Chippewa et al. by Vanya S. Hogen-Kind; for the
Hoopa Valley Tribe et al. by Michael J. Wahoske; for the Lummi Indian
Tribe by Harry L. Johmsen III and Judith K. Bush, for the Saginaw Chip-
pewa Indian Tribe of Michigan by Frank R. Jozwiak and K. Allison
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JUSTICE THOMAS delivered the opinion of the Court.

We granted certiorari in this case to resolve whether state
and local governments may tax reservation land that was
made alienable by Congress and sold to non-Indians by the
Federal Government, but was later repurchased by a tribe.
We hold that ad valorem taxes may be imposed upon such
land because, under the test established by our precedents,
Congress has made “unmistakably clear” its intent to allow
such taxation.

I

The Leech Lake Band of Chippewa Indians is a federally
recognized Indian tribe. The Leech Lake Reservation,
which today encompasses 588,684 acres within the northern
Minnesota counties of Cass, Itasca, and Beltrami, was estab-
lished by federal treaty in 1855 and was augmented by sub-
sequent treaties and Executive Orders.

During the late 19th century, the Federal Government
changed its policy of setting aside reservation lands exclu-
sively for Indian tribes under federal supervision. The new
“allotment” policy removed significant portions of reserva-
tion land from tribal ownership and federal protection, allot-
ting some parcels to individual Indians and providing for
other parcels to be sold to non-Indians. See County of Yak-
mma v. Confederated Tribes and Bands of Yakima Nation,
502 U. S. 251, 253-254 (1992); F. Cohen, Handbook of Federal
Indian Law 127-138 (1982). The purpose of the policy was
to assimilate Indians into American society and to open res-
ervation lands to ownership by non-Indians. Id., at 128.

Most of the allotments made by the Federal Government
were implemented pursuant to the General Allotment Act of

McGaw; and for the National Congress of American Indians by Tracy A.
Labin and Kim Jerome Gottschalk.

Briefs of amici curiae were filed for the Citizens Equal Rights Alliance
by Douglas Y. Freeman; for the Oneida Indian Nation of New York by
William W. Taylor I1I and Michael R. Smith; and for the Tribes of Forest
County Potawatomi Community et al. by Carol Brown Biermeier.
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1887 (GAA), 24 Stat. 388, as amended, 25 U. S. C. §331 et seq.
Section 5 of the GAA provided that parcels of tribal land
would be patented to individual Indians and held in trust
by the United States for a 25-year period, after which the
Federal Government would convey title to the individual
allottees—

“in fee, discharged of said trust and free of all charge or
incumbrance whatsoever . . .. And if any conveyance
shall be made of the lands set apart and allotted as
herein provided, or any contract made touching the
same, before the expiration of the time above mentioned,
such conveyance or contract shall be absolutely null and
void . ...” 25 U.S.C. §348.

Section 6 of the GAA, as originally enacted in 1887, provided
that “each and every member of the respective bands or
tribes of Indians to whom allotments have been made shall
have the benefit of and be subject to the laws, both civil and
criminal, of the State or Territory in which they may reside.”
24 Stat. 388. In 1905, this Court interpreted §6 to mean
that Indian allottees were subject to plenary state jurisdic-
tion immediately upon issuance of the trust patent. See In
re Heff, 197 U. S. 488.

The following year, Congress reversed the result of In re
Heff by passing the Burke Act, 34 Stat. 182, 25 U. S. C. § 349,
which amended § 6 of the GA A to provide that state jurisdic-
tion did not attach until the end of the 25-year trust period,
when the lands were conveyed to the Indians in fee. The
Burke Act also contained a proviso to the effect that the
Secretary of the Interior could, if “satisfied that any Indian
allottee is competent and capable of managing his or her af-
fairs,” authorize issuance of a fee simple patent to the land
before the end of the usual trust period, “and thereafter all
restrictions as to sale, incumbrance, or taxation of said land
shall be removed . ...” Ibid.
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For the Leech Lake Band and other Chippewa Tribes in
Minnesota, the allotment policy was implemented through
the Nelson Act of 1889. 25 Stat. 642. The Nelson Act pro-
vided for the “complete cession and relinquishment” of tribal
title to all reservation land in the State of Minnesota, except
for parts of two reservations, to the United States. After
such “complete cession and relinquishment,” which “oper-
ate[d] as a complete extinguishment of Indian title,” the
lands were to be disposed of in one of three ways: under
§3, the United States would allot parcels to individual tribe
members as provided in the GAA; under §§4 and 5, so-called
“pine lands” (surveyed 40-acre lots with standing or growing
pine timber) were to be sold by the United States at public
auction to the highest bidder; and under § 6, the remainder
of the reservation land (called “agricultural lands”) was to be
sold by the United States to non-Indian settlers under the
provisions of the Homestead Act of 1862, 12 Stat. 392.

In 1934, federal Indian policy shifted dramatically when
Congress enacted the Indian Reorganization Act, 48 Stat.
984, 25 U. S. C. §461 et seq., which ended the practice of mak-
ing federal allotments to individual Indians. Although the
Reorganization Act did not repeal allotment statutes such as
the Nelson Act, it extended the trust period for lands already
allotted but not yet fee patented, provided that unallotted
surplus lands would be restored to tribal ownership, and al-
lowed additional lands “within or without existing reserva-
tions” to be acquired by the Federal Government for the
tribes. See §8461, 462, 463, 465.

In 1977, the Leech Lake Band and individual Band mem-
bers owned only about 27,000 acres—less than five percent—
of Leech Lake Reservation land. See State v. Forge, 262
N. W. 2d 341, 343, and n. 1 (Minn. 1977). Since then, the
Leech Lake Band has sought to reestablish its land base by
purchasing back parcels of reservation land that were allot-
ted to individual Indians or sold to non-Indians during the
allotment period.
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In 1992, we held in County of Yakima v. Confederated
Tribes and Bands of Yakima Nation, supra, that a county
could assess ad valorem taxes on reservation land owned in
fee by individual Indians or the tribe and originally made
alienable when patented in fee simple under the GAA.

In 1993, Cass County began assessing ad valorem taxes on
21 parcels of reservation land that had been alienated from
tribal control under the various provisions of the Nelson Act
and later reacquired by the Leech Lake Band. Thirteen of
the parcels had been allotted to individual Indians under § 3;
seven had been sold to non-Indians as pine lands under §§4
and 5 for commercial timber harvest; and one parcel had
been distributed to a non-Indian under §6 as a homestead
plot. Under protest and to avoid foreclosure, the Leech
Lake Band paid more than $64,000 in taxes, interest, and
penalties.

In 1995, the Band filed suit in federal court seeking a de-
claratory judgment that Cass County could not tax the 21
parcels.! The District Court granted summary judgment in
favor of Cass County, holding that all of the land that had
been alienated from tribal ownership under the Nelson Act
was taxable. 908 F. Supp. 689 (Minn. 1995). The District
Court interpreted our decision in Yakima to mean that “if
Congress has made Indian land freely alienable, states may
tax the land”—that is, “alienability equals taxability.” 908
F. Supp., at 693.

A divided panel of the United States Court of Appeals for
the Eighth Circuit affirmed in part and reversed in part.
108 F. 3d 820 (1997). Noting that Yakima reaffirmed prior
statements by this Court indicating that Congress must
make “unmistakably clear” its intent to subject reservation
lands to state or local taxation, 108 F. 3d, at 826, the panel

1 Also in 1995, the Band successfully applied, pursuant to §465 of the
Indian Reorganization Act, 25 U. S. C. §465, to restore 11 of the parcels
to federal trust status. See infra, at 114-115; App. to Pet. for Cert. 56;
Tr. of Oral Arg. 9.
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majority held that the 13 parcels allotted to individual Indi-
ans under §3 of the Nelson Act could be taxed so long as
the District Court confirmed on remand that they had been
patented after passage of the Burke Act proviso, because the
explicit mention of “taxation” in the proviso manifested the
necessary “unmistakably clear” intent. Id., at 827, 829-830.
But the panel majority further held that the eight parcels
sold as pine lands or homestead land under §§4-6 of the Nel-
son Act could not be taxed because those sections, “unlike
§3, did not incorporate the GAA or include any mention of
an intent to tax lands distributed under them which might
become reacquired by the Band in fee.” Id., at 829.

Judge Magill concurred with the majority on the taxability
of the 13 allotted parcels, but he dissented from the holding
that the remaining 8 parcels were not also taxable. In his
view, Yakima propounded “the clear rule . .. that alienability
allows taxation.” 108 F. 3d, at 831.

We granted certiorari, 522 U.S. 944 (1997), to decide
whether Cass County may impose its ad valorem property
tax on the seven parcels sold as pine lands and the one sold
as a homestead to non-Indians.?

II

State and local governments may not tax Indian reserva-
tion land “‘absent cession of jurisdiction or other federal
statutes permitting it.”” County of Yakima v. Confeder-
ated Tribes and Bands of Yakima Nation, 502 U. S., at 258
(quoting Mescalero Apache Tribe v. Jones, 411 U. S. 145, 148
(1973)). We have consistently declined to find that Congress
has authorized such taxation unless it has “‘made its inten-
tion to do so unmistakably clear.”” Yakima, supra, at 258
(quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 765
(1985)). We have determined that Congress has manifested

2We denied the cross-petition for a writ of certiorari filed by the Band,
which sought review of the holding by the courts below that the 13 parcels
allotted to Indians under §3 of the Nelson Act are taxable.
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such an intent when it has authorized reservation lands to
be allotted in fee to individual Indians, thus making the lands
freely alienable and withdrawing them from federal protec-
tion. This was the case in both Yakima and Goudy v.
Meath, 203 U. S. 146 (1906), in which this Court held that
land, allotted and patented in fee to individual Indians and
thus rendered freely alienable after the expiration of federal
trust status, was subject to county ad valorem taxes even
though it was within a reservation and held by either indi-
vidual Indians or a tribe.

In Goudy, Congress had made reservation land alienable
by authorizing the President to issue patents to individual
members of the Puyallup Tribe. The President issued such
a patent to the plaintiff shortly before Washington became a
State. The treaty of March 16, 1854, between the United
States and the Puyallup Tribe, 10 Stat. 1043, provided that
such fee-patented land “shall be exempt from levy, sale, or
forfeiture” until a state constitution was adopted and the
state legislature removed the restrictions with Congress’
consent. When Washington became a State, its legislature
passed a law authorizing the sale of reservation lands;
shortly thereafter, Congress authorized the appointment of
a commission with the power to superintend the sale of those
lands, with the proviso that “the Indian allottees shall not
have power of alienation of the allotted lands not selected
for sale by said Commission for a period of ten years from
the date of the passage of this act.” 27 Stat. 633 (1893).

When the 10-year period expired, the county levied an ad
valorem tax on the land. This Court held that the tax was
permissible because the land was freely alienable. Goudy v.
Meath, 203 U. S., at 149-150. Although the Indian patent
owner argued that there had been no express repeal of the
exemption provided by the 1854 treaty, this Court stated
that such an express repeal was unnecessary:

“That Congress may grant the power of voluntary sale,
while withholding the land from taxation or forced alien-
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ation may be conceded. . . . But while Congress may
make such provision, its intent to do so should be clearly
manifested.” Id, at 149.

The Goudy Court concluded that it would “seem strange [for
Congress] to withdraw [federal] protection and permit the
Indian to dispose of his lands as he pleases, while at the same
time releasing [the lands] from taxation.” Ibid. Indeed,
because such congressional purpose would be unreasonable,
Congress would have to “clearly manifest” such a contrary
purpose in order to counteract the consequence of taxability
that ordinarily flows from alienability. Ibid.

In Yakima, we considered whether the GAA manifested
an unmistakably clear intent to allow state and local taxation
of reservation lands allotted under the GAA and owned in
fee by either the Yakima Indian Nation or individual Indi-
ans.> In holding that the lands could be taxed, we noted
that the Burke Act proviso clearly manifested such an intent
by expressly addressing the taxability of fee-patented land.
502 U. S., at 259. We also indicated that the alienability of
allotted lands itself, as provided by §5 of the GAA, similarly
manifested an unmistakably clear intent to allow taxation.*
We reasoned that Goudy, “without even mentioning the

3We are concerned here only with Yakima’s holding with respect to ad
valorem taxes such as those at issue in this case. Yakima also held that
the GAA did not authorize the county to impose an excise tax on the sale
of land held by individual Indians or by the tribe, because such a tax did
not constitute the “taxation of land.” See County of Yakima v. Confeder-
ated Tribes and Bands of Yakima Nation, 502 U. S. 251, 268-269 (1992).
That holding, however, is not relevant to this case, which involves only an
ad valorem tax on land itself, rather than an excise tax on a transaction.

4The Burke Act proviso, as noted, see supra, at 107, did not itself author-
ize taxation of fee-patented land; it merely altered the result of In re Heff,
197 U. S. 488 (1905), as to when parcels allotted to the Indians could be
alienated and taxed. In re Heff had held this occurred as soon as allotted
lands were patented to the Indians in ¢rust (during which the land would
still be under the protection of the Federal Government); the Burke Act
proviso stated that this did not occur until the lands were patented in fee.
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Burke Act proviso,” 502 U. S., at 259, had held that state tax
laws applied to the Indian allottee at the expiration of the
trust period: “[1]t was the alienability of the allotted lands
. . . that the [Goudy] Court found of central significance.”
Id., at 263 (emphasis deleted). And we reiterated Goudy’s
point that, although it is possible for Congress to render res-
ervation land alienable and still forbid States to tax it, this
unlikely arrangement would not be presumed unless Con-
gress “clearly manifested” such an intent. 502 U. S., at 263
(internal quotation marks and citation omitted).

The Court of Appeals thus erred in concluding that our
holding in Yakima turned on the Burke Act proviso’s express
reference to taxability. Yakima, like Goudy, stands for the
proposition that when Congress makes reservation lands
freely alienable, it is “unmistakably clear” that Congress in-
tends that land to be taxable by state and local governments,
unless a contrary intent is “clearly manifested.” 502 U. S.,
at 263.

The foregoing principle controls the disposition of this
case. In §85 and 6 of the Nelson Act, Congress provided for
the public sale of pine lands and agricultural “homestead”
lands by the Federal Government to non-Indians. Congress
thereby removed that reservation land from federal protec-
tion and made it fully alienable. Under Goudy and Yakima,
therefore, it is taxable. Indeed, this conclusion flows a forti-
ori from Goudy and Yakima: Those cases establish that Con-
gress clearly intended reservation lands conveyed in fee to
Indians to be subject to taxation; hence Congress surely in-
tended reservation lands conveyed in fee to non-Indians also
to be taxable. The Court of Appeals’ contrary holding at-
tributes to Congress the odd intent that parcels conveyed to
Indians are to assume taxable status, while parcels sold to
the general public are to remain tax exempt.

The Band essentially argues that, although its tax immu-
nity lay dormant during the period when the eight parcels
were held by non-Indians, its reacquisition of the lands in
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fee rendered them nontaxable once again. We reject this
contention. As explained, once Congress has demonstrated
(as it has here) a clear intent to subject the land to taxation
by making it alienable, Congress must make an unmistaka-
bly clear statement in order to render it nontaxable. See
County of Yakima v. Confederated Tribes and Bands of
Yakima Nation, 502 U.S., at 263 (citing Goudy v. Meath,
supra, at 149). The subsequent repurchase of reservation
land by a tribe does not manifest any congressional intent to
reassume federal protection of that land and to oust state
taxing authority—particularly when Congress explicitly re-
linquished such protection many years before.

Further, if we were to accept the Leech Lake Band’s argu-
ment, it would render partially superfluous §465 of the In-
dian Reorganization Act. That section grants the Secretary
of the Interior authority to place land in trust, to be held by
the Federal Government for the benefit of the Indians and
to be exempt from state and local taxation after assuming
such status:

“The Secretary of the Interior is authorized, in his
discretion, to acquire, through purchase, relinquishment,
gift, exchange, or assignment, and interest in lands . . .

within or without existing reservations . . . for the pur-
pose of providing land for Indians. . . .
“Title to any lands . . . shall be taken in the name of

the United States in trust for the Indian tribe or individ-
ual Indian for which the land is acquired, and such lands

. .. shall be exempt from State and local taxation.” 25
U. S. C. §465.

In §465, therefore, Congress has explicitly set forth a proce-
dure by which lands held by Indian tribes may become tax
exempt. It would render this procedure unnecessary, as far
as exemption from taxation is concerned, if we held that tax-
exempt status automatically attaches when a tribe acquires
reservation land. The Leech Lake Band apparently realizes
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this, because in 1995 it successfully applied to the Secretary
of the Interior under §465 to restore federal trust status to
seven of the eight parcels at issue here. See Complaint § 18
and Affidavit of Joseph F. Halloran in support of Plaintiff’s
Motion for Summary Judgment, in Civ. No. 5-95-99, § V (DC
Minn.); Tr. of Oral Arg. 9.5

* * *

When Congress makes Indian reservation land freely
alienable, it manifests an unmistakably clear intent to render
such land subject to state and local taxation. The re-
purchase of such land by an Indian tribe does not cause the
land to reassume tax-exempt status. The eight parcels at
issue here were therefore taxable unless and until they were
restored to federal trust protection under §465. The judg-
ment of the Court of Appeals with respect to those lands
is reversed.

It is so ordered.

5The Leech Lake Band and the United States, as amicus, also argue
that the parcels at issue here are not alienable—and therefore not tax-
able—under the terms of the Indian Nonintercourse Act, which provides:
“No purchase, grant, lease, or other conveyance of lands . . . from any
Indian nation or tribe . . . shall be of any validity in law or equity, unless
the same be made by treaty or convention entered into pursuant to the
Constitution.” 25 U.S.C. §177.

This Court has never determined whether the Indian Nonintercourse
Act, which was enacted in 1834, applies to land that has been rendered
alienable by Congress and later reacquired by an Indian tribe. Because
the parcels at issue here are not alienable—and therefore not taxable—
under the terms of the Indian Nonintercourse Act, which provides: “No
taxation if it remains freely alienable”, and because it was not addressed
by the Court of Appeals, we decline to consider it for the first time in this
Court. See, e.g., Matsushita Elec. Indus. Co. v. Epstein, 516 U. S. 367,
379, n. 5 (1996) (declining to address issue both because it was “outside
the scope of the question presented in this Court” and because “we gener-
ally do not address arguments that were not the basis for the decision
below”).
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DOOLEY, PERSONAL REPRESENTATIVE OF THE ESTATE
OF CHUAPOCO, ET AL. v. KOREAN AIR
LINES CO., LTD.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
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The Death on the High Seas Act (DOHSA or Act) allows certain relatives
of a decedent to sue for their own pecuniary losses, but does not author-
ize recovery for the decedent’s pre-death pain and suffering. Petition-
ers, personal representatives of three passengers killed when Korean
Air Lines Flight KE007 was shot down over the Sea of Japan, sued
respondent airline (KAL) for, inter alia, damages for their decedents’
pre-death pain and suffering. While their suit was pending, this Court
decided in Zicherman v. Korean Air Lines Co., 516 U.S. 217T—which
arose out of the same disaster—that the Warsaw Convention permits
compensation only for legally cognizable harm, but leaves the specifica-
tion of what constitutes such harm to applicable domestic law, id., at
231; that DOHSA supplies the applicable United States law where an
airplane crashes on the high seas, ibid.; and that where DOHSA applies,
neither state nor general maritime law can permit recovery of loss-of-
society damages, id., at 230. Subsequently, the District Court in this
case granted KAL's motion to dismiss petitioners’ nonpecuniary dam-
ages claims on the ground that DOHSA does not permit recovery for
such damages, including damages for a decedent’s pre-death pain and
suffering. In affirming, the Court of Appeals rejected petitioners’ ar-
gument that general maritime law provides a survival action for pain
and suffering damages, holding that Congress has decided who may sue
and for what in cases of death on the high seas.

Held: Because Congress has chosen not to authorize a survival action for
a decedent’s pre-death pain and suffering in a case of death on the high
seas, there can be no general maritime survival action for such damages.
Before Congress enacted DOHSA, admiralty law did not permit an ac-
tion to recover damages for a person’s death. In DOHSA, Congress
authorized such a cause of action for certain surviving relatives in cases
of death on the high seas, 46 U. S. C. App. §761, but limited recovery to
the survivors’ own pecuniary losses, §762. DOHSA’s limited survival
provision also restricts recovery to the survivors’ pecuniary losses.
§765. In Mobil Oil Corp. v. Higginbotham, 436 U. S. 618, this Court
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held that, in a case of death on the high seas, a decedent’s survivors
could not recover damages under general maritime law for their loss of
society, reasoning that, since DOHSA announced Congress’ considered
judgment on, inter alia, beneficiaries, survival, and damages, id., at 625,
the Court had no authority to substitute its views for those expressed
by Congress, id., at 626. Because Higginbotham involved only the
scope of the remedies available in a wrongful-death action, it did not
address the availability of other causes of action. However, petitioners
err in contending that DOHSA is a wrongful-death statute with no bear-
ing on the availability of a survival action. By authorizing only certain
surviving relatives to recover damages, and by limiting damages to
those relatives’ pecuniary losses, Congress provided the exclusive recov-
ery for deaths on the high seas. Petitioners concede that their action
would expand the class of beneficiaries entitled to recovery and the re-
coverable damages; but Congress has already decided these issues and,
thus, has precluded the judiciary from expanding either category.
DOHSA’s survival provision confirms the Act’s comprehensive scope by
expressing Congress’ considered judgment on the availability and con-
tours of a survival action in cases of death on the high seas. Congress
has simply chosen to adopt a more limited survival provision than that
urged by petitioners. Indeed, Congress did so in the same year that it
incorporated a survival action similar to the one petitioners seek into
the Jones Act, permitting seamen to recover damages for their own
injuries. In the exercise of its admiralty jurisdiction, the Court will
not upset the balance Congress struck by authorizing a cause of action
with which Congress was certainly familiar but nonetheless declined to
adopt. Pp. 121-124.

117 F. 3d 1477, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court.

Juanita M. Madole argued the cause and filed briefs for
petitioners.

Andrew J. Harakas argued the cause for respondent.
With him on the brief was George N. Tompkins, Jr.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging affirmance. On the brief were So-
licitor General Waxman, Assistant Attorney General Humn-
ger, Deputy Solicitor General Kneedler, David C. Frederick,
Barbara B. O’Malley, and Bruce G. Forrest.
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JUSTICE THOMAS delivered the opinion of the Court.

In a case of death on the high seas, the Death on the High
Seas Act, 46 U. S. C. App. §761 et seq., allows certain rela-
tives of the decedent to sue for their pecuniary losses, but
does not authorize recovery for the decedent’s pre-death pain
and suffering. This case presents the question whether
those relatives may nevertheless recover such damages
through a survival action under general maritime law. We
hold that they may not.

I

On September 1, 1983, Korean Air Lines Flight KE007,
en route from Anchorage, Alaska, to Seoul, South Korea,
strayed into the airspace of the former Soviet Union and was
shot down over the Sea of Japan. All 269 people on board
were Kkilled.

Petitioners, the personal representatives of three of the
passengers, brought lawsuits against respondent Korean Air
Lines Co., Ltd. (KAL), in the United States District Court
for the District of Columbia. These cases were consolidated
in that court, along with the other federal actions arising
out of the crash. After trial, a jury found that KAL had
committed “willful misconduct,” thus removing the Warsaw
Convention’s $75,000 cap on damages, and in a subsequent
verdict awarded $50 million in punitive damages. The
Court of Appeals for the District of Columbia Circuit upheld
the finding of willful misconduct, but vacated the punitive
damages award on the ground that the Warsaw Convention
does not permit the recovery of punitive damages. In re
Korean Air Lines Disaster of Sept. 1, 1983, 932 F. 2d 1475,
cert. denied, 502 U. S. 994 (1991).

The Judicial Panel on Multidistrict Litigation thereafter
remanded, for damages trials, all of the individual cases to
the District Courts in which they had been filed. In peti-
tioners’ cases, KAL moved for a pretrial determination that
the Death on the High Seas Act (DOHSA or Act), 46 U. S. C.
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App. §761 et seq., provides the exclusive source of recover-
able damages. DOHSA provides, in relevant part:

“Whenever the death of a person shall be caused by
wrongful act, neglect, or default occurring on the high
seas beyond a marine league from the shore of any
State, or the District of Columbia, or the Territories or
dependencies of the United States, the personal repre-
sentative of the decedent may maintain a suit for dam-
ages in the district courts of the United States, in admi-
ralty, for the exclusive benefit of the decedent’s wife,
husband, parent, child, or dependent relative . . . .”
§761.

“The recovery in such suit shall be a fair and just com-
pensation for the pecuniary loss sustained by the per-
sons for whose benefit the suit is brought . . ..” §762.

KAL argued that, in a case of death on the high seas,
DOHSA provides the exclusive cause of action and does not
permit damages for loss of society, survivors’ grief, and dece-
dents’ pre-death pain and suffering. The District Court for
the District of Columbia disagreed, holding that because
petitioners’ claims were brought pursuant to the Warsaw
Convention, DOHSA could not limit the recoverable dam-
ages. The court determined that Article 17 of the Warsaw
Convention “allows for the recovery of all ‘damages sus-
tained,”” meaning any “actual harm” that any party “experi-
enced” as a result of the crash. App. 59.

While petitioners’ cases were awaiting damages trials, we
reached a different conclusion in Zicherman v. Korean Air
Lines Co., 516 U. S. 217 (1996), another case arising out of
the downing of Flight KE007. In Zicherman, we held that
the Warsaw Convention “permit[s] compensation only for le-
gally cognizable harm, but leave[s] the specification of what
harm is legally cognizable to the domestic law applicable
under the forum’s choice-of-law rules,” and that where “an
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airplane crash occurs on the high seas, DOHSA supplies the
substantive United States law.” Id., at 231. Accordingly,
the petitioners could not recover damages for loss of society:
“IWlhere DOHSA applies, neither state law, see Offshore
Logistics, Inc. v. Tallentire, 477 U. S. 207, 232-233 (1986), nor
general maritime law, see Mobil Oil Corp. v. Higginbotham,
436 U. S. 618, 6256—626 (1978), can provide a basis for recovery
of loss-of-society damages.” Id., at 230. We did not decide,
however, whether the petitioners in Zicherman could re-
cover for their decedents’ pre-death pain and suffering, as
KAL had not raised this issue in its petition for certiorari.
See 1d., at 230, n. 4.

After the Zicherman decision, KAL again moved to dis-
miss all of petitioners’ claims for nonpecuniary damages.
The District Court granted this motion, holding that United
States law (not South Korean law) governed these cases; that
DOHSA provides the applicable United States law; and that
DOHSA does not permit the recovery of nonpecuniary dam-
ages—including petitioners’ claims for their decedents’ pre-
death pain and suffering. In re Korean Air Lines Disaster
of Sept. 1, 1983, 935 F. Supp. 10, 12-15 (1996).

On appeal, petitioners argued that, although DOHSA does
not itself permit recovery for a decedent’s pre-death pain and
suffering, general maritime law provides a survival action
that allows a decedent’s estate to recover for injuries (includ-
ing pre-death pain and suffering) suffered by the decedent.
The Court of Appeals rejected this argument and affirmed.
In re Korean Air Lines Disaster of Sept. 1, 1983, 117 F. 3d
1477 (CADC 1997). Assuming, arguendo, that there is a
survival cause of action under general maritime law, the
court held that such an action is unavailable when the death
is on the high seas:

“For deaths on the high seas, Congress decided who may
sue and for what. Judge-made general maritime law
may not override such congressional judgments, how-
ever ancient those judgments may happen to be. Con-
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gress made the law and it is up to Congress to change
it.” Id., at 1481.

We granted certiorari, 522 U. S. 1038 (1998), to resolve a
Circuit split concerning the availability of a general maritime
survival action in cases of death on the high seas. Compare,
e. 9., In re Korean Air Lines Disaster, 117 F. 3d, at 1481,
with Gray v. Lockheed Aeronautical Systems Co., 125 F. 3d
1371, 1385 (CA11 1997).

II

Before Congress enacted DOHSA in 1920, the general law
of admiralty permitted a person injured by tortious conduct
to sue for damages, but did not permit an action to be
brought when the person was killed by that conduct. See
generally R. Hughes, Handbook of Admiralty Law 222-223
(2d ed. 1920). This rule stemmed from the theory that a
right of action was personal to the victim and thus expired
when the victim died. Accordingly, in the absence of an Act
of Congress or state statute providing a right of action, a
suit in admiralty could not be maintained in the courts of the
United States to recover damages for a person’s death. See
The Harrisburg, 119 U. S. 199, 213 (1886); The Alaska, 130
U. S. 201, 209 (1889).!

Congress passed such a statute, and thus authorized re-
covery for deaths on the high seas, with its enactment of
DOHSA. DOHSA provides a cause of action for “the death
of a person . . . caused by wrongful act, neglect, or default
occurring on the high seas,” §761; this action must be
brought by the decedent’s personal representative “for the
exclusive benefit of the decedent’s wife, husband, parent,

1'We later rejected this rule in Moragne v. States Marine Lines, Inc.,
398 U. S. 375, 408-409 (1970), by overruling The Harrisburg, 119 U. S. 199
(1886), and holding that a federal remedy for wrongful death exists under
general maritime law. In Sea-Land Services, Inc. v. Gaudet, 414 U. S.
573, 574 (1974), we further held that such wrongful-death awards could
include compensation for loss of support and services and for loss of
society.
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child, or dependent relative,” ibid. The Act limits recovery
in such a suit to “a fair and just compensation for the pecuni-
ary loss sustained by the persons for whose benefit the suit
is sought.” §762. DOHSA also includes a limited survival
provision: In situations in which a person injured on the high
seas sues for his injuries and then dies prior to completion
of the suit, “the personal representative of the decedent may
be substituted as a party and the suit may proceed as a suit
under this chapter for the recovery of the compensation
provided in section 762.” §765. Other sections establish a
limitations period, §763a, govern actions under foreign law,
§764, bar contributory negligence as a complete defense,
§766, exempt the Great Lakes, navigable waters in the Pan-
ama Canal Zone, and state territorial waters from the Act’s
coverage, § 767, and preserve certain state-law remedies and
state-court jurisdiction, tbid. DOHSA does not authorize
recovery for the decedent’s own losses, nor does it allow
damages for nonpecuniary losses.

In Mobil Oil Corp. v. Higginbotham, 436 U. S. 618 (1978),
we considered whether, in a case of death on the high seas,
a decedent’s survivors could recover damages under general
maritime law for their loss of society. We held that they
could not, and thus limited to territorial waters those cases
in which we had permitted loss of society damages under
general maritime law. Id., at 622—-624; see n. 1, supra. For
deaths on the high seas, DOHSA “announces Congress’
considered judgment on such issues as the beneficiaries, the
limitations period, contributory negligence, survival, and
damages.” 436 U.S., at 625. We thus noted that while
we could “fil[l] a gap left by Congress’ silence,” we were
not free to “rewrit[e] rules that Congress has affirmatively
and specifically enacted.” Ibid. Because “Congress ha[d]
struck the balance for us” in DOHSA by limiting the avail-
able recovery to pecuniary losses suffered by surviving rela-
tives, id., at 623, we had “no authority to substitute our
views for those expressed by Congress,” id., at 626. Hig-
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ginbotham, however, involved only the scope of the remedies
available in a wrongful-death action, and thus did not ad-
dress the availability of other causes of action.

Conceding that DOHSA does not authorize recovery for a
decedent’s pre-death pain and suffering, petitioners seek to
recover such damages through a general maritime survival
action. Petitioners argue that general maritime law recog-
nizes a survival action, which permits a decedent’s estate
to recover damages that the decedent would have been
able to recover but for his death, including pre-death pain
and suffering. And, they contend, because DOHSA is a
wrongful-death statute—giving surviving relatives a cause
of action for losses they suffered as a result of the decedent’s
death—it has no bearing on the availability of a survival
action.

We disagree. DOHSA expresses Congress’ judgment
that there should be no such cause of action in cases of death
on the high seas. By authorizing only certain surviving rel-
atives to recover damages, and by limiting damages to the
pecuniary losses sustained by those relatives, Congress pro-
vided the exclusive recovery for deaths that occur on the
high seas. Petitioners concede that their proposed survival
action would necessarily expand the class of beneficiaries in
cases of death on the high seas by permitting decedents’ es-
tates (and their various beneficiaries) to recover compensa-
tion. They further concede that their cause of action would
expand the recoverable damages for deaths on the high seas
by permitting the recovery of nonpecuniary losses, such as
pre-death pain and suffering. Because Congress has al-
ready decided these issues, it has precluded the judiciary
from enlarging either the class of beneficiaries or the recov-
erable damages. As we noted in Higginbotham, “Congress
did not limit DOHSA beneficiaries to recovery of their pecu-
niary losses in order to encourage the creation of nonpecuni-
ary supplements.” Id., at 625.



124 DOOLEY ». KOREAN AIR LINES CO.

Opinion of the Court

The comprehensive scope of DOHSA is confirmed by its
survival provision, see supra, at 122, which limits the recov-
ery in such cases to the pecuniary losses suffered by surviv-
ing relatives. The Act thus expresses Congress’ “consid-
ered judgment,” Mobil Ol Corp. v. Higginbotham, supra, at
625, on the availability and contours of a survival action in
cases of death on the high seas. For this reason, it cannot be
contended that DOHSA has no bearing on survival actions;
rather, Congress has simply chosen to adopt a more limited
survival provision. Indeed, Congress did so in the same
year that it incorporated into the Jones Act, which permits
seamen injured in the course of their employment to recover
damages for their injuries, a survival action similar to the
one petitioners seek here. See Act of June 5, 1920, §33, 41
Stat. 1007 (incorporating survival action of the Federal Em-
ployers’ Liability Act, 45 U. S. C. §59). Even in the exercise
of our admiralty jurisdiction, we will not upset the balance
struck by Congress by authorizing a cause of action with
which Congress was certainly familiar but nonetheless de-
clined to adopt.

In sum, Congress has spoken on the availability of a sur-
vival action, the losses to be recovered, and the beneficiaries,
in cases of death on the high seas. Because Congress has
chosen not to authorize a survival action for a decedent’s
pre-death pain and suffering, there can be no general mari-
time survival action for such damages.? The judgment of
the Court of Appeals is

Affirmed.

2 Accordingly, we need not decide whether general maritime law ever
provides a survival action.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 96-1654. Argued March 23, 1998—Decided June 8, 1998*

A person who “uses or carries a firearm” “during and in relation to” a
“drug trafficking crime” is subject to a 5-year mandatory prison term.
18 U.S. C. §924(c)(1). In the first case, police officers found a handgun
locked in the glove compartment of petitioner Muscarello’s truck, which
he was using to transport marijuana for sale. In the second case, fed-
eral agents at a drug-sale point found drugs and guns in the trunk of
petitioners’ car. In both cases, the Courts of Appeals found that peti-
tioners had carried firearms in violation of §924(c)(1).

Held: The phrase “carries a firearm” applies to a person who knowingly
possesses and conveys firearms in a vehicle, including in the locked
glove compartment or trunk of a car, which the person accompanies.
Pp. 127-139.

(@) As a matter of ordinary English, one can “carry firearms” in a
wagon, car, truck, or other vehicle which one accompanies. The word’s
first, or basic, meaning in dictionaries and the word’s origin make clear
that “carry” includes conveying in a vehicle. The greatest of writers
have used “carry” with this meaning, as has the modern press. Con-
trary to the arguments of petitioners and the dissent, there is no linguis-
tic reason to think that Congress intended to limit the word to its sec-
ondary meaning, which suggests support rather than movement or
transportation, as when, for example, a column “carries” the weight of
an arch. Given the word’s ordinary meaning, it is not surprising that
the Federal Courts of Appeals have unanimously concluded that “carry”
is not limited to the carrying of weapons directly on the person but can
include their carriage in a car. Pp. 127-132.

(b) Neither the statute’s basic purpose—to combat the “dangerous
combination” of “drugs and guns,” Smith v. United States, 508 U. S. 223,
240—mnor its legislative history supports circumscribing the scope of the
word “carry” by applying an “on the person” limitation. Pp. 132-134.

(c) Petitioners’ remaining arguments to the contrary—that the defi-
nition adopted here obliterates the statutory distinction between
“carry” and “transport,” a word used in other provisions of the “fire-

*Together with No. 96-8837, Cleveland et al. v. United States, on certio-
rari to the United States Court of Appeals for the First Circuit.
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arms” section of the United States Code; that it would be anomalous to
construe “carry” broadly when the related phrase “uses . . . a firearm,”
18 U. S. C. §924(c)(1), has been construed narrowly to include only the
“active employment” of a firearm, Bailey v. United States, 516 U. S. 137,
144; that this Court’s reading of the statute would extend its coverage
to passengers on buses, trains, or ships, who have placed a firearm, say,
in checked luggage; and that the “rule of lenity” should apply because
of statutory ambiguity—are unconvincing. Pp. 134-139.

No. 96-1654, 106 F. 3d 636, and No. 96-8837, 106 F. 3d 1056, affirmed.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, KENNEDY, and THOMAS, JJ., joined. GINSBURG, J., filed a dis-
senting opinion, in which REENQUIST, C. J., and SCALIA and SOUTER, JJ.,
joined, post, p. 139.

Robert H. Klonoff argued the cause for petitioner in
No. 96-1654. With him on the briefs were Gregory A. Cas-
tanias, Paul R. Reichert, and Ron S. Macaluso. Norman
S. Zalkind, by appointment of the Court, 522 U. S. 1074, ar-
gued the cause for petitioners in No. 96-8837. With him on
the briefs were Elizabeth A. Lunt, David Duncan, and John
H. Cunha, Jr., by appointment of the Court, 522 U. S. 1074.

James A. Feldman argued the cause for the United States
in both cases. With him on the brief were Solicitor General
Waxman, Acting Assistant Attorney General Keeney, and
Deputy Solicitor General Dreeben.

JUSTICE BREYER delivered the opinion of the Court.

A provision in the firearms chapter of the federal criminal
code imposes a 5-year mandatory prison term upon a person
who “uses or carries a firearm” “during and in relation to” a
“drug trafficking crime.” 18 U.S. C. §924(c)(1). The ques-
tion before us is whether the phrase “carries a firearm” is
limited to the carrying of firearms on the person. We hold
that it is not so limited. Rather, it also applies to a person

TDaniel Kanstroom, David Porter, and Kyle O’Dowd filed a brief for
the National Association of Criminal Defense Lawyers et al. as amici
curiae urging reversal.
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who knowingly possesses and conveys firearms in a vehicle,
including in the locked glove compartment or trunk of a car,
which the person accompanies.

I

The question arises in two cases, which we have consoli-
dated for argument. Petitioner in the first case, Frank J.
Muscarello, unlawfully sold marijuana, which he carried in
his truck to the place of sale. Police officers found a hand-
gun locked in the truck’s glove compartment. During plea
proceedings, Muscarello admitted that he had “carried” the
gun “for protection in relation” to the drug offense, App.
in No. 96-1654, p. 12, though he later claimed to the con-
trary, and added that, in any event, his “carr[ying]” of the
gun in the glove compartment did not fall within the scope
of the statutory word “carries.” App. to Pet. for Cert. in
No. 96-1654, p. 10a.

Petitioners in the second case, Donald Cleveland and En-
rique Gray-Santana, placed several guns in a bag, put the
bag in the trunk of a car, and then traveled by car to a pro-
posed drug-sale point, where they intended to steal drugs
from the sellers. Federal agents at the scene stopped them,
searched the cars, found the guns and drugs, and arrested
them.

In both cases the Courts of Appeals found that petitioners
had “carrie[d]” the guns during and in relation to a drug
trafficking offense. 106 F. 3d 636, 639 (CA5 1997); 106 F. 3d
1056, 1068 (CA1 1997). We granted certiorari to determine
whether the fact that the guns were found in the locked
glove compartment, or the trunk, of a car precludes applica-
tion of §924(c)(1). We conclude that it does not.

II
A

We begin with the statute’s language. The parties vigor-
ously contest the ordinary English meaning of the phrase
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“carries a firearm.” Because they essentially agree that
Congress intended the phrase to convey its ordinary, and not
some special legal, meaning, and because they argue the lin-
guistic point at length, we too have looked into the matter
in more than usual depth. Although the word “carry” has
many different meanings, only two are relevant here. When
one uses the word in the first, or primary, meaning, one can,
as a matter of ordinary English, “carry firearms” in a wagon,
car, truck, or other vehicle that one accompanies. When one
uses the word in a different, rather special, way, to mean, for
example, “bearing” or (in slang) “packing” (as in “packing a
gun”), the matter is less clear. But, for reasons we shall set
out below, we believe Congress intended to use the word in
its primary sense and not in this latter, special way.

Consider first the word’s primary meaning. The Oxford
English Dictionary gives as its first definition “convey, origi-
nally by cart or wagon, hence in any vehicle, by ship, on
horseback, etc.” 2 Oxford English Dictionary 919 (2d ed.
1989); see also Webster’s Third New International Diction-
ary 343 (1986) (first definition: “move while supporting (as in
a vehicle or in one’s hands or arms)”); Random House Dic-
tionary of the English Language Unabridged 319 (2d ed.
1987) (first definition: “to take or support from one place to
another; convey; transport”).

The origin of the word “carries” explains why the first, or
basic, meaning of the word “carry” includes conveyance in a
vehicle. See Barnhart Dictionary of Etymology 146 (1988)
(tracing the word from Latin “carum,” which means “car” or
“cart”); 2 Oxford English Dictionary, supra, at 919 (tracing
the word from Old French “carier” and the late Latin “carri-
care,” which meant to “convey in a car”); Oxford Dictionary
of English Etymology 148 (C. Onions ed. 1966) (same); Barn-
hart Dictionary of Etymology, supra, at 143 (explaining that
the term “car” has been used to refer to the automobile
since 1896).
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The greatest of writers have used the word with this
meaning. See, e.g., The King James Bible, 2 Kings 9:28
(“[Hlis servants carried him in a chariot to Jerusalem”); id.,
Isaiah 30:6 (“[T]hey will carry their riches upon the shoul-
ders of young asses”). Robinson Crusoe says, “[wlith my
boat, I carry’d away every Thing.” D. Defoe, Robinson
Crusoe 174 (J. Crowley ed. 1972). And the owners of Quee-
queg’s ship, Melville writes, “had lent him a [wheelbarrow],
in which to carry his heavy chest to his boarding-house.”
H. Melville, Moby Dick 43 (U. Chicago 1952). This Court,
too, has spoken of the “carrying” of drugs in a car or in
its “trunk.” California v. Acevedo, 500 U. S. 565, 572-573
(1991); Florida v. Jimeno, 500 U. S. 248, 249 (1991).

These examples do not speak directly about carrying guns.
But there is nothing linguistically special about the fact that
weapons, rather than drugs, are being carried. Robinson
Crusoe might have carried a gun in his boat; Queequeg might
have borrowed a wheelbarrow in which to carry not a chest
but a harpoon. And, to make certain that there is no special
ordinary English restriction (unmentioned in dictionaries)
upon the use of “carry” in respect to guns, we have surveyed
modern press usage, albeit crudely, by searching computer-
ized newspaper data bases—both the New York Times data
base in Lexis/Nexis, and the “US News” data base in West-
law. We looked for sentences in which the words “carry,”
“vehicle,” and “weapon” (or variations thereof) all appear.
We found thousands of such sentences, and random sampling
suggests that many, perhaps more than one-third, are sen-
tences used to convey the meaning at issue here, 1. e., the
carrying of guns in a car.

The New York Times, for example, writes about “an
ex-con” who “arrives home driving a stolen car and carrying
a load of handguns,” Mar. 21, 1992, section 1, p. 18, col. 1, and
an “official peace officer who carries a shotgun in his boat,”
June 19, 1988, section 12WC, p. 2, col. 1; c¢f. The New York
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Times Manual of Style and Usage, a Desk Book of Guidelines
for Writers and Editors, foreword (L. Jordan rev. ed. 1976)
(restricting Times journalists and editors to the use of
proper English). The Boston Globe refers to the arrest of a
professional baseball player “for carrying a semiloaded auto-
matic weapon in his car.” Dec. 10, 1994, p. 75, col. 5. The
Colorado Springs Gazette Telegraph speaks of one “Russell”
who “carries a gun hidden in his car.” May 2, 1993, p. B1,
col. 2. The Arkansas Gazette refers to a “house” that was
“searched” in an effort to find “items that could be carried
in a car, such as . .. guns.” Mar. 10, 1991, p. A1, col. 2. The
San Diego Union-Tribune asks, “What, do they carry guns
aboard these boats now?” Feb. 18, 1992, p. D2, col. 5.

Now consider a different, somewhat special meaning of the
word “carry”—a meaning upon which the linguistic argu-
ments of petitioners and the dissent must rest. The Oxford
English Dictionary’s twenty-sixth definition of “carry” is
“bear, wear, hold up, or sustain, as one moves about; habitu-
ally to bear about with one.” 2 Oxford English Dictionary,
at 921. Webster’s defines “carry” as “to move while sup-
porting,” not just in a vehicle, but also “in one’s hands
or arms.” Webster’s Third New International Dictionary,
supra, at 343. And Black’s Law Dictionary defines the en-
tire phrase “carry arms or weapons” as

“To wear, bear or carry them upon the person or in the
clothing or in a pocket, for the purpose of use, or for
the purpose of being armed and ready for offensive or
defensive action in case of a conflict with another per-
son.” Black’s Law Dictionary 214 (6th ed. 1990).

These special definitions, however, do not purport to limait
the “carrying of arms” to the circumstances they describe.
No one doubts that one who bears arms on his person “car-
ries a weapon.” But to say that is not to deny that one may
also “carry a weapon” tied to the saddle of a horse or placed
in a bag in a car.
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Nor is there any linguistic reason to think that Congress
intended to limit the word “carries” in the statute to any of
these special definitions. To the contrary, all these special
definitions embody a form of an important, but secondary,
meaning of “carry,” a meaning that suggests support rather
than movement or transportation, as when, for example, a
column “carries” the weight of an arch. 2 Oxford English
Dictionary, at 919, 921. In this sense a gangster might
“carry” a gun (in colloquial language, he might “pack a gun”)
even though he does not move from his chair. It is difficult
to believe, however, that Congress intended to limit the stat-
utory word to this definition—imposing special punishment
upon the comatose gangster while ignoring drug lords who
drive to a sale carrying an arsenal of weapons in their van.

We recognize, as the dissent emphasizes, that the word
“carry” has other meanings as well. But those other mean-
ings (e. g., “carry all he knew,” “carries no colours”), see post,
at 143-144, are not relevant here. And the fact that speak-
ers often do not add to the phrase “carry a gun” the words
“in a car” is of no greater relevance here than the fact that
millions of Americans did not see Muscarello carry a gun in
his truck. The relevant linguistic facts are that the word
“carry” in its ordinary sense includes carrying in a car and
that the word, used in its ordinary sense, keeps the same
meaning whether one carries a gun, a suitcase, or a banana.

Given the ordinary meaning of the word “carry,” it is not
surprising to find that the Federal Courts of Appeals have
unanimously concluded that “carry” is not limited to the car-
rying of weapons directly on the person but can include their
carriage in a car. United States v. Toms, 136 F. 3d 176, 181
(CADC 1998); United States v. Foster, 133 F. 3d 704, 708
(CA9 1998); United States v. Eyer, 113 F. 3d 470, 476 (CA3
1997); 106 F. 3d, at 1066 (case below); 106 F. 3d, at 639 (case
below); United States v. Malcuit, 104 F. 3d 880, 885, rehear-
ing en banc granted, 116 F. 3d 163 (CA6 1997); United
States v. Mitchell, 104 F. 3d 649, 653-654 (CA4 1997); United
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States v. Molina, 102 F. 3d 928, 932 (CAT 1996); United
States v. Willis, 89 F. 3d 1371, 1379 (CA8 1996); United States
v. Miller, 84 F. 3d 1244, 1259-1260 (1996), overruled on other
grounds, United States v. Holland, 116 F. 3d 1353 (CA10
1997); United States v. Giraldo, 80 F. 3d 667, 676677 (CA2
1996); United States v. Farris, 77 F. 3d 391, 395-396 (CA11
1996).
B

We now explore more deeply the purely legal question of
whether Congress intended to use the word “carry” in its
ordinary sense, or whether it intended to limit the scope of
the phrase to instances in which a gun is carried “on the
person.” We conclude that neither the statute’s basic pur-
pose nor its legislative history support circumscribing the
scope of the word “carry” by applying an “on the person”
limitation.

This Court has described the statute’s basic purpose
broadly, as an effort to combat the “dangerous combination”
of “drugs and guns.” Smith v. United States, 508 U. S. 223,
240 (1993). And the provision’s chief legislative sponsor has
said that the provision seeks “to persuade the man who is
tempted to commit a Federal felony to leave his gun at
home.” 114 Cong. Rec. 22231 (1968) (Rep. Poff); see Busic
v. United States, 446 U. S. 398, 405 (1980) (describing Poff’s
comments as “crucial material” in interpreting the purpose
of §924(c)); Simpson v. United States, 435 U.S. 6, 13-14
(1978) (concluding that Poff’s comments are “clearly proba-
tive” and “certainly entitled to weight”); see also 114 Cong.
Rec. 22243-22244 (statutes would apply to “the man who
goes out taking a gun to commit a crime”) (Rep. Hunt); id.,
at 22244 (“Of course, what we are trying to do by these pen-
alties is to persuade the criminal to leave his gun at home”)
(Rep. Randall); id., at 22236 (“We are concerned . . . with
having the criminal leave his gun at home”) (Rep. Meskill).

From the perspective of any such purpose (persuading a
criminal “to leave his gun at home”), what sense would it
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make for this statute to penalize one who walks with a gun
in a bag to the site of a drug sale, but to ignore a similar
individual who, like defendant Gray-Santana, travels to a
similar site with a similar gun in a similar bag, but instead
of walking, drives there with the gun in his car? How per-
suasive is a punishment that is without effect until a drug
dealer who has brought his gun to a sale (indeed has it avail-
able for use) actually takes it from the trunk (or unlocks the
glove compartment) of his car? It is difficult to say that,
considered as a class, those who prepare, say, to sell drugs
by placing guns in their cars are less dangerous, or less de-
serving of punishment, than those who carry handguns on
their person.

We have found no significant indication elsewhere in the
legislative history of any more narrowly focused relevant
purpose. We have found an instance in which a legislator
referred to the statute as applicable when an individual “has
a firearm on his person,” ibid. (Rep. Meskill); an instance in
which a legislator speaks of “a criminal who takes a gun in
his hand,” id., at 22239 (Rep. Pucinski); and a reference in
the Senate Report to a “gun carried in a pocket,” S. Rep.
No. 98-225, p. 314, n. 10 (1983); see also 114 Cong. Rec. 21788,
21789 (1968) (references to gun “carrying” without more).
But in these instances no one purports to define the scope of
the term “carries”; and the examples of guns carried on the
person are not used to illustrate the reach of the term “car-
ries” but to illustrate, or to criticize, a different aspect of
the statute.

Regardless, in other instances, legislators suggest that the
word “carries” has a broader scope. One legislator indicates
that the statute responds in part to the concerns of law en-
forcement personnel, who had urged that “carrying short
firearms in motor vehicles be classified as carrying such
weapons concealed.” Id., at 22242 (Rep. May). Another
criticizes a version of the proposed statute by suggesting it
might apply to drunken driving, and gives as an example a
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drunken driver who has a “gun in his car.” Id., at 21792
(Rep. Yates). Others describe the statute as criminalizing
gun “possession”—a term that could stretch beyond both the
“use” of a gun and the carrying of a gun on the person. See
1d., at 21793 (Rep. Casey); id., at 22236 (Rep. Meskill); id., at
30584 (Rep. Collier); id., at 30585 (Rep. Skubitz).

C

We are not convinced by petitioners’ remaining arguments
to the contrary. First, they say that our definition of “carry”
makes it the equivalent of “transport.” Yet, Congress else-
where in related statutes used the word “transport” deliber-
ately to signify a different, and broader, statutory coverage.
The immediately preceding statutory subsection, for ex-
ample, imposes a different set of penalties on one who, with
an intent to commit a crime, “ships, transports, or receives
a firearm” in interstate commerce. 18 U.S.C. §924(b).
Moreover, § 926A specifically “entitle[s]” a person “not other-
wise prohibited . . . from transporting, shipping, or receiving
a firearm” to “transport a firearm . . . from any place where
he may lawfully possess and carry” it to “any other place”
where he may do so. Why, petitioners ask, would Congress
have used the word “transport,” or used both “carry” and
“transport” in the same provision, if it had intended to oblit-
erate the distinction between the two?

The short answer is that our definition does not equate
“carry” and “transport.” “Carry” implies personal agency
and some degree of possession, whereas “transport” does not
have such a limited connotation and, in addition, implies the
movement of goods in bulk over great distances. See Web-
ster’s Third New International Dictionary, at 343 (noting
that “carry” means “moving to a location some distance away
while supporting or maintaining off the ground” and “is a
natural word to use in ref. to cargoes and loads on trucks,
wagons, planes, ships, or even beasts of burden,” while
“transport refers to carriage in bulk or number over an ap-
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preciable distance and, typically, by a customary or usual car-
rier agency”); see also Webster’s Dictionary of Synonyms 141
(1942). If Smith, for example, calls a parcel delivery service,
which sends a truck to Smith’s house to pick up Smith’s pack-
age and take it to Los Angeles, one might say that Smith
has shipped the package and the parcel delivery service has
transported the package. But only the truck driver has
“carried” the package in the sense of “carry” that we believe
Congress intended. Therefore, “transport” is a broader
category that includes “carry” but also encompasses other
activity.

The dissent refers to §926A and to another statute where
Congress used the word “transport” rather than “carry” to
describe the movement of firearms. 18 U.S.C. §925(a)
(2)(B); post, at 146-147. According to the dissent, had Con-
gress intended “carry” to have the meaning we give it, Con-
gress would not have needed to use a different word in these
provisions. But as we have discussed above, we believe the
word “transport” is broader than the word “carry.”

And, if Congress intended “carry” to have the limited
definition the dissent contends, it would have been quite un-
necessary to add the proviso in § 926A requiring a person, to
be exempt from penalties, to store her firearm in a locked
container not immediately accessible. See §926A (quoted in
full, post, at 146) (exempting from criminal penalties one who
transports a firearm from a place where “he may lawfully
possess and carry such firearm” but not exempting the
“transportation” of a firearm if it is “readily accessible or is
directly accessible from the passenger compartment of such
transporting vehicle”). The statute simply could have said
that such a person may not “carry” a firearm. But, of
course, Congress did not say this because that is not what
“carry” means.

As we interpret the statutory scheme, it makes sense.
Congress has imposed a variable penalty with no mandatory
minimum sentence upon a person who “transports” (or
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“ships” or “receives”) a firearm knowing it will be used to
commit any “offense punishable by imprisonment for [more
than] one year,” §924(b), and it has imposed a 5-year manda-
tory minimum sentence upon one who “carries” a firearm
“during and in relation to” a “drug trafficking crime,”
§924(c). The first subsection imposes a less strict sentenc-
ing regime upon one who, say, ships firearms by mail for
use in a crime elsewhere; the latter subsection imposes a
mandatory sentence upon one who, say, brings a weapon with
him (on his person or in his car) to the site of a drug sale.

Second, petitioners point out that, in Bailey v. United
States, 516 U. S. 137 (1995), we considered the related phrase
“uses . . . a firearm” found in the same statutory provision
now before us. See 18 U. S. C. §924(c)(1) (“uses or carries a
firearm”). We construed the term “use” narrowly, limiting
its application to the “active employment” of a firearm. Bai-
ley, 516 U.S., at 144. Petitioners argue that it would be
anomalous to construe broadly the word “carries,” its statu-
tory next-door neighbor.

In Bailey, however, we limited “use” of a firearm to “active
employment” in part because we assumed “that Congress
.. . intended each term to have a particular, nonsuperfluous
meaning.” Id., at 146. A broader interpretation of “use,”
we said, would have swallowed up the term “carry.” Ibid.
But “carry” as we interpret that word does not swallow up
the term “use.” “Use” retains the same independent mean-
ing we found for it in Bailey, where we provided examples
involving the displaying or the bartering of a gun. Ibid.
“Carry” also retains an independent meaning, for, under Bai-
ley, carrying a gun in a car does not necessarily involve the
gun’s “active employment.” More importantly, having con-
strued “use” narrowly in Bailey, we cannot also construe
“carry” narrowly without undercutting the statute’s basic ob-
jective. For the narrow interpretation would remove the
act of carrying a gun in a car entirely from the statute’s
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reach, leaving a gap in coverage that we do not believe Con-
gress intended.

Third, petitioners say that our reading of the statute
would extend its coverage to passengers on buses, trains, or
ships, who have placed a firearm, say, in checked luggage.
To extend this statute so far, they argue, is unfair, going well
beyond what Congress likely would have thought possible.
They add that some lower courts, thinking approximately
the same, have limited the scope of “carries” to instances
where a gun in a car is immediately accessible, thereby most
likely excluding from coverage a gun carried in a car’s trunk
or locked glove compartment. See, e. g., Foster, 133 F. 3d,
at 708 (concluding that person “carries” a firearm in a car
only if the firearm is immediately accessible); Giraldo, 80
F. 3d, at 676 (same).

In our view, this argument does not take adequate account
of other limiting words in the statute—words that make the
statute applicable only where a defendant “carries” a gun
both “during and in relation to” a drug crime. §924(c)(1)
(emphasis added). Congress added these words in part to
prevent prosecution where guns “played” no part in the
crime. See S. Rep. No. 98-225, at 314, n. 10; cf. United
States v. Stewart, 779 F. 2d 538, 539 (CA9 1985) (Kennedy, J.)
(observing that “‘in relation to’” was “added to allay explic-
itly the concern that a person could be prosecuted . . . for
committing an entirely unrelated crime while in possession
of a firearm”), overruled in part on other grounds, United
States v. Hernandez, 80 F. 3d 1253, 1257 (CA9 1996).

Once one takes account of the words “during” and “in rela-
tion to,” it no longer seems beyond Congress’ likely intent,
or otherwise unfair, to interpret the statute as we have done.
If one carries a gun in a car “during” and “in relation to” a
drug sale, for example, the fact that the gun is carried in
the car’s trunk or locked glove compartment seems not only
logically difficult to distinguish from the immediately accessi-
ble gun, but also beside the point.



138 MUSCARELLO ». UNITED STATES

Opinion of the Court

At the same time, the narrow interpretation creates its
own anomalies. The statute, for example, defines “firearm”
to include a “bomb,” “grenade,” “rocket having a propellant
charge of more than four ounces,” or “missile having an
explosive or incendiary charge of more than one-quarter
ounce,” where such device is “explosive,” “incendiary,” or de-
livers “poison gas.” 18 U.S. C. §921(a)(4)(A). On petition-
ers’ reading, the “carry” provision would not apply to in-
stances where drug lords, engaged in a major transaction,
took with them “firearms” such as these, which most likely
could not be carried on the person.

Fourth, petitioners argue that we should construe the
word “carry” to mean “immediately accessible.” And, as we
have said, they point out that several Courts of Appeals have
limited the statute’s scope in this way. See, e.g., Foster,
supra, at 708; Giraldo, supra, at 676. That interpretation,
however, is difficult to square with the statute’s language,
for one “carries” a gun in the glove compartment whether or
not that glove compartment is locked. Nothing in the stat-
ute’s history suggests that Congress intended that limita-
tion. And, for reasons pointed out above, see supra, at 137,
we believe that the words “during” and “in relation to” will
limit the statute’s application to the harms that Congress
foresaw.

Finally, petitioners and the dissent invoke the “rule of len-
ity.” The simple existence of some statutory ambiguity,
however, is not sufficient to warrant application of that rule,
for most statutes are ambiguous to some degree. Cf. Smith,
508 U. S., at 239 (“The mere possibility of articulating a nar-
rower construction . . . does not by itself make the rule of
lenity applicable”). “‘The rule of lenity applies only if,
“after seizing everything from which aid can be derived,” ...
we can make “no more than a guess as to what Congress
intended.”’” United States v. Wells, 519 U.S. 482, 499
(1997) (quoting Reno v. Koray, 515 U. S. 50, 65 (1995), in turn
quoting Smith, supra, at 239, and Ladner v. United States,
358 U. S. 169, 178 (1958)). To invoke the rule, we must con-
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XX 9

clude that there is a “‘“grievous ambiguity or uncertainty
in the statute.” Staples v. United States, 511 U. S. 600, 619,
n. 17 (1994) (quoting Chapman v. United States, 500 U. S.
453, 463 (1991)). Certainly, our decision today is based on
much more than a “guess as to what Congress intended,”
and there is no “grievous ambiguity” here. The problem of
statutory interpretation in these cases is indeed no different
from that in many of the criminal cases that confront us.
Yet, this Court has never held that the rule of lenity auto-
matically permits a defendant to win.

In sum, the “generally accepted contemporary meaning”
of the word “carry” includes the carrying of a firearm in a
vehicle. The purpose of this statute warrants its application
in such circumstances. The limiting phrase “during and in
relation to” should prevent misuse of the statute to penalize
those whose conduct does not create the risks of harm at
which the statute aims.

For these reasons, we conclude that petitioners’ conduct
falls within the scope of the phrase “carries a firearm.” The
judgments of the Courts of Appeals are affirmed.

It 1s so ordered.

JUSTICE GINSBURG, with whom THE CHIEF JUSTICE,
JUSTICE SCALIA, and JUSTICE SOUTER join, dissenting.

Section 924(c)(1) of Title 18, United States Code, is a
punishment-enhancing provision; it imposes a mandatory
five-year prison term when the defendant “during and in re-
lation to any crime of violence or drug trafficking . . . uses
or carries a firearm.” In Bailey v. United States, 516 U. S.
137 (1995), this Court held that the term “uses,” in the con-
text of §924(c)(1), means “active employment” of the firearm.
In today’s cases we confront a related question: What does
the term “carries” mean in the context of §924(c)(1), the en-
hanced punishment prescription again at issue.

It is uncontested that § 924(c)(1) applies when the defend-
ant bears a firearm, 1. e., carries the weapon on or about his
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person “for the purpose of being armed and ready for offen-
sive or defensive action in case of a conflict.” Black’s Law
Dictionary 214 (6th ed. 1990) (defining the phrase “carry
arms or weapons”); see ante, at 130. The Court holds that,
in addition, “carries a firearm,” in the context of §924(c)(1),
means personally transporting, possessing, or keeping a
firearm in a vehicle, anyplace in a vehicle.

Without doubt, “carries” is a word of many meanings, de-
finable to mean or include carting about in a vehicle. But
that encompassing definition is not a ubiquitously necessary
one. Nor, in my judgment, is it a proper construction of
“carries” as the term appears in §924(c)(1). In line with
Bailey and the principle of lenity the Court has long fol-
lowed, I would confine “carries a firearm,” for § 924(c)(1) pur-
poses, to the undoubted meaning of that expression in the
relevant context. I would read the words to indicate not
merely keeping arms on one’s premises or in one’s vehicle,
but bearing them in such manner as to be ready for use as

a weapon.
I

A

I note first what is at stake for petitioners. The question
before the Court “is not whether possession of a gun [on the
drug offender’s premises or in his car, during and in relation
to commission of the offense,] means a longer sentence for a
convicted drug dealer. It most certainly does. . . . Rather,
the question concerns which sentencing statute governs the
precise length of the extra term of punishment,” §924(c)(1)’s
“plunt ‘mandatory minimum’” five-year sentence, or the
more finely tuned “sentencing guideline statutes, under
which extra punishment for drug-related gun possession var-
ies with the seriousness of the drug crime.” United States
v. McFadden, 13 F. 3d 463, 466 (CA1 1994) (Breyer, C. J.,
dissenting).

Accordingly, there would be no “gap,” see ante, at 137, no
relevant conduct “ignore[d],” see ante, at 133, were the Court
to reject the Government’s broad reading of §924(c)(1). To
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be more specific, as cogently explained on another day by
today’s opinion writer:

“The special ‘mandatory minimum’ sentencing statute
says that anyone who ‘uses or carries’ a gun ‘during and
in relation to any . . . drug trafficking crime’ must re-
ceive a mandatory five-year prison term added on to his
drug crime sentence. 18 U.S. C. §924(c). At the same
time, the Sentencing Guidelines, promulgated under the
authority of a different statute, 28 U. S. C. § 994, provide
for a two-level (i. e., a 30% to 40%) sentence enhance-
ment where a ‘firearm . . . was possessed’ by a drug
offender, U. S. S. G. §2D1.1(b)(1), unless the possession
clearly was not ‘connected with the [drug] offense.””
McFadden, 13 F. 3d, at 467 (Breyer, C. J., dissenting).

In Muscarello’s case, for example, the underlying drug
crimes involved the distribution of 3.6 kilograms of mari-
juana, and therefore carried a base offense level of 12. See
United States Sentencing Commission, Guidelines Manual
§2D1.1(a)(3) (Nov. 1995). After adjusting for Muscarello’s
acceptance of responsibility, see id., §3E1.1(a), his final of-
fense level was 10, placing him in the 6-to-12 month sentenc-
ing range. See id., ch. 5, pt. A. The two-level enhancement
for possessing a firearm, id., §2D1.1(b)(1), would have in-
creased his final offense level to 12 (a sentencing range of 10
to 16 months). In other words, the less rigid (tailored to
“the seriousness of the drug crime,” McFadden, 13 F. 3d,
at 466) Guidelines regime would have added four months to
Muscarello’s prison time, in contrast to the five-year mini-
mum addition the Court’s reading of §924(c)(1) mandates.!

1The Sentencing Guidelines carry out “a major congressional effort to
create a fairly sophisticated . . . system that distinguishes among different
kinds of criminal behavior and punishes accordingly.” United States v.
McFadden, 13 F. 3d, at 467-468 (Breyer, C. J., dissenting). A “mandatory
minimum” statute deviates from the general regime Congress installed.
“Given the importance (to Congress) of the Guidelines system, . . . courts
should take care not to interpret [with unnecessary breadth] . .. deviations
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In sum, drug traffickers will receive significantly longer
sentences if they are caught traveling in vehicles in which
they have placed firearms. The question that divides the
Court concerns the proper reference for enhancement in the
cases at hand, the Guidelines or §924(c)(1).

B

Unlike the Court, I do not think dictionaries,? surveys of
press reports,® or the Bible* tell us, dispositively, what “car-

from the basic congressionally-directed effort to rationalize sentencing.”
Id., at 468.

21 note, however, that the only legal dictionary the Court cites, Black’s
Law Dictionary, defines “carry arms or weapons” restrictively. See ante,
at 130; supra, at 139-140.

3 Many newspapers, the New York Times among them, have published
stories using “transport,” rather than “carry,” to describe gun placements
resembling petitioners’. See, e. ., Atlanta Constitution, Feb. 27, 1998,
p. 9D, col. 2 (“House members last week expanded gun laws by allowing
weapons to be carried into restaurants or tramsported anywhere in
cars.”); Chicago Tribune, June 12, 1997, sports section, p. 13 (“Disabled
hunters with permission to hunt from a standing vehicle would be able to
tramsport a shotgun in an all-terrain vehicle as long as the gun is un-
loaded and the breech is open.”); Colorado Springs Gazette Telegraph,
Aug. 4, 1996, p. C10 (British gun laws require “locked steel cases bolted
onto a car for transporting guns from home to shooting range.”); Detroit
News, Oct. 26, 1997, p. D14 (“It is unlawful to carry afield or transport a
rifle . . . or shotgun if you have buckshot, slug, ball loads, or cut shells in
possession except while traveling directly to deer camp or target range
with firearm not readily available to vehicle occupants.”); N. Y. Times,
July 4, 1993, p. A21, col. 2 (“[T]he gun is supposed to be transported un-
loaded, in a locked box in the trunk.”); Santa Rosa Press Democrat, Sept.
28, 1996, p. B1 (“Police and volunteers ask that participants . . . transport
[their guns] to the fairgrounds in the trunks of their cars.”); Worcester
Telegram & Gazette, July 16, 1996, p. B3 (“Only one gun can be turned in
per person. Guns tramsported in a vehicle should be locked in the
trunk.”) (emphasis added in all quotations).

4The translator of the Good Book, it appears, bore responsibility for
determining whether the servants of Ahaziah “carried” his corpse to Jeru-
salem. Compare ante, at 129, with, e. g., The New English Bible, 2 Kings
9:28 (“His servants conveyed his body to Jerusalem.”); Saint Joseph Edi-
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ries” means embedded in §924(c)(1). On definitions, “carry”
in legal formulations could mean, inter alia, transport, pos-
sess, have in stock, prolong (carry over), be infectious, or
wear or bear on one’s person.” At issue here is not “carries”
at large but “carries a firearm.” The Court’s computer
search of newspapers is revealing in this light. Carrying
guns in a car showed up as the meaning “perhaps more than
one-third” of the time. Amnte, at 129. One is left to wonder
what meaning showed up some two-thirds of the time.
Surely a most familiar meaning is, as the Constitution’s Sec-
ond Amendment (“keep and bear Arms”) (emphasis added)
and Black’s Law Dictionary, at 214, indicate: “wear, bear, or
carry . . . upon the person or in the clothing or in a pocket,
for the purpose . . . of being armed and ready for offensive
or defensive action in a case of conflict with another person.”

On lessons from literature, a scan of Bartlett’s and other
quotation collections shows how highly selective the Court’s
choices are. See ante, at 129. If “[t]he greatest of writers”
have used “carry” to mean convey or transport in a vehicle,
so have they used the hydra-headed word to mean, inter
alia, carry in one’s hand, arms, head, heart, or soul, sans
vehicle. Consider, among countless examples:

“[H]e shall gather the lambs with his arm, and carry
them in his bosom.” The King James Bible, Isaiah
40:11.

“And still they gaz'd, and still the wonder grew,

tion of the New American Bible (“His servants brought him in a chariot
to Jerusalem.”); Tanakh: The Holy Scriptures (“His servants conveyed him
in a chariot to Jerusalem.”); see also id., Isaiah 30:6 (“They convey their
wealth on the backs of asses.”); The New Jerusalem Bible (“[TThey bear
their riches on donkeys’ backs.”) (emphasis added in all quotations).

5The dictionary to which this Court referred in Bailey v. United States,
516 U. S. 137, 145 (1995), contains 32 discrete definitions of “carry,” includ-
ing “[t]Jo make good or valid,” “to bear the aspect of,” and even “[t]Jo bear
(a hawk) on the fist.” See Webster’s New International Dictionary 412
(2d ed. 1949).
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That one small head could carry all he knew.”

0. Goldsmith, The Deserted Village, 1. 215-216, in The
Poetical Works of Oliver Goldsmith 30 (A. Dobson ed.
1949).

“There’s a Legion that never was ’listed,

That carries no colours or crest.”

R. Kipling, The Lost Legion, st. 1, in Rudyard Kipling’s
Verse, 1885-1918, p. 222 (1920).

“There is a homely adage which runs, ‘Speak softly and
carry a big stick; you will go far.”” T. Roosevelt,
Speech at Minnesota State Fair, Sept. 2, 1901, in J. Bart-
lett, Familiar Quotations 575:16 (J. Kaplan ed. 1992).°

These and the Court’s lexicological sources demonstrate viv-
idly that “carry” is a word commonly used to convey various
messages. Such references, given their variety, are not reli-
able indicators of what Congress meant, in §924(c)(1), by
“carries a firearm.”

C

Noting the paradoxical statement, “‘I use a gun to protect
my house, but I've never had to use it,”” the Court in Bailey,
516 U. S., at 143, emphasized the importance of context—
the statutory context. Just as “uses” was read to mean not
simply “possession,” but “active employment,” so “carries,”
correspondingly, is properly read to signal the most danger-

5 Popular films and television productions provide corroborative illustra-
tions. In “The Magnificent Seven,” for example, O'Reilly (played by
Charles Bronson) says: “You think I am brave because I carry a gun; well,
your fathers are much braver because they carry responsibility, for you,
your brothers, your sisters, and your mothers.” See http://us.imdb.com/
M/search_quotes?for=carry. And in the television series “M*A*S*H,”
Hawkeye Pierce (played by Alan Alda) presciently proclaims: “I will not
carry a gun. . . . I'll carry your books, I'll carry a torch, I'll carry a tune,
T'll carry on, carry over, carry forward, Cary Grant, cash and carry, carry
me back to Old Virginia, I'll even ‘hari-kari’ if you show me how, but
I will not carry a gun!” See http://www.geocities.com/Hollywood/8915/
mashquotes.html.
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ous cases—the gun at hand, ready for use as a weapon.” It
is reasonable to comprehend Congress as having provided
mandatory minimums for the most life-jeopardizing gun-
connection cases (guns in or at the defendant’s hand when
committing an offense), leaving other, less imminently
threatening, situations for the more flexible Guidelines re-
gime.® As the Ninth Circuit suggested, it is not apparent
why possession of a gun in a drug dealer’s moving vehicle
would be thought more dangerous than gun possession on
premises where drugs are sold: “A drug dealer who packs
heat is more likely to hurt someone or provoke someone else
to violence. A gun in a bag under a tarp in a truck bed [or
in a bedroom closet] poses substantially less risk.” United
States v. Foster, 133 F. 3d 704, 707 (1998) (en banc).?

For indicators from Congress itself, it is appropriate to
consider word usage in other provisions of Title 18’s chapter
on “Firearms.” See Bailey, 516 U. S., at 143, 146 (interpret-
ing §924(c)(1) in light of 18 U. S. C. §§922(g), 922(j), 922(k),
922(0)(1), 924(d)(1), 930(a), 930(b)). The Court, however,

“In my view, the Government would carry its burden by proving a fire-
arm was kept so close to the person as to approximate placement in a
pocket or holster, e. g., guns carried at one’s side in a briefcase or handbag,
or strapped to the saddle of a horse. See ante, at 130.

8The Court reports that the Courts of Appeals “have unanimously con-
cluded that ‘carry’ is not limited to the carrying of weapons directly on the
person.” Amnte, at 131. In Bailey, however, the Government’s argument
based on a similar observation did not carry the day. See Brief for United
States in Batley v. United States, O. T. 1995, Nos. 94-7448 and 94-7492,
p- 16, n. 4. No Court of Appeals had previously adopted an “active em-
ployment” construction of “uses . .. a firearm” in § 924(c)(1), yet this Court
did exactly that. See 516 U. S., at 144.

9The “Firearms” statutes indicate that Congress, unlike the Court, ante,
at 132-133, recognizes that a gun in the hand is indeed more dangerous
than a gun in the trunk. See, e.g., 18 U.S.C. §926A (permitting the
transportation of firearms in a vehicle, but only if “neither the firearm
nor any ammunition being transported is readily accessible or is directly
accessible from the passenger compartment of such transporting vehicle”);
see nfra, at 146-1417.
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does not derive from the statutory complex at issue its thesis
that “‘[c]arry’ implies personal agency and some degree of
possession, whereas ‘transport’ does not have such a limited
connotation and, in addition, implies the movement of goods
in bulk over great distances.” Amnte, at 134. Looking to
provisions Congress enacted, one finds that the Legislature
did not acknowledge or routinely adhere to the distinction
the Court advances today; instead, Congress sometimes em-
ployed “transports” when, according to the Court, “carries”
was the right word to use.

Section 925(a)(2)(B), for example, provides that no eriminal
sanction shall attend “the transportation of [a] firearm or
ammunition carried out to enable a person, who lawfully re-
ceived such firearm or ammunition from the Secretary of the
Army, to engage in military training or in competitions.”
The full text of § 926 A, rather than the truncated version the
Court presents, see ibid., is also telling:

“Notwithstanding any other provision of any law or
any rule or regulation of a State or any political subdivi-
sion thereof, any person who is not otherwise prohibited
by this chapter from transporting, shipping, or receiving
a firearm shall be entitled to transport a firearm for any
lawful purpose from any place where he may lawfully
possess and carry such firearm to any other place where
he may lawfully possess and carry such firearm if, dur-
ing such transportation the firearm is unloaded, and nei-
ther the firearm nor any ammunition being transported
is readily accessible or is directly accessible from the
passenger compartment of such transporting vehicle:
Provided, That in the case of a vehicle without a com-
partment separate from the driver’s compartment the
firearm or ammunition shall be contained in a locked
container other than the glove compartment or console.”

In describing when and how a person may travel in a vehi-
cle that contains his firearm without violating the law,
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§§925(a)(2)(B) and 926A use “transport,” not “carry,” to
“impl[y] personal agency and some degree of possession.”
Ibid.*°

Reading “carries” in §924(c)(1) to mean “on or about [one’s]
person” is fully compatible with these and other “Firearms”
statutes.!’ For example, under §925(a)(2)(B), one could
carry his gun to a car, transport it to the shooting competi-
tion, and use it to shoot targets. Under the conditions of
§926A, one could transport her gun in a car, but under no
circumstances could the gun be readily accessible while she
travels in the car. “[Clourts normally try to read language
in different, but related, statutes, so as best to reconcile

10The Court asserts that “ ‘transport’ is a broader category that includes
‘carry’ but also encompasses other activity.” Ante, at 135. “Carry,” how-
ever, is not merely a subset of “transport.” A person seated at a desk
with a gun in hand or pocket is carrying the gun, but is not transporting
it.  Yes, the words “carry” and “transport” often can be employed inter-
changeably, as can the words “carry” and “use.” But in Bailey, this Court
settled on constructions that gave “carry” and “use” independent mean-
ings. See 516 U. S., at 145-146. Without doubt, Congress is alert to the
discrete meanings of “transport” and “carry” in the context of vehicles,
as the Legislature’s placement of each word in §926A illustrates. The
narrower reading of “carry” preserves discrete meanings for the two
words, while in the context of vehicles the Court’s interpretation of
“carry” is altogether synonymous with “transport.” Tellingly, when re-
ferring to firearms traveling in vehicles, the “Firearms” statutes routinely
use a form of “transport”; they never use a form of “carry.”

1 See infra, at 149, nn. 13, 14. The Government points to numerous
federal statutes that authorize law enforcement officers to “carry fire-
arms” and notes that, in those authorizing provisions, “carry” of course
means “both on the person and in a vehicle.” Brief for United States
31-32, and n. 18. Quite right. But as viewers of “Sesame Street” will
quickly recognize, “one of these things [a statute authorizing conduct] is
not like the other [a statute criminalizing conduct].” The authorizing
statutes in question are properly accorded a construction compatible with
the clear purpose of the legislation to aid federal law enforcers in the
performance of their official duties. It is fundamental, however, that a
penal statute is not to be construed generously in the Government’s favor.
See, e. g., United States v. Bass, 404 U. S. 336, 348 (1971).
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those statutes, in light of their purposes and of common
sense.” McFadden, 13 F. 3d, at 467 (Breyer, C. J., dissent-
ing). So reading the “Firearms” statutes, I would not ex-
tend the word “carries” in §924(c)(1) to mean transports out
of hand’s reach in a vehicle.!?

II

Section 924(c)(1), as the foregoing discussion details, is not
decisively clear one way or another. The sharp division in
the Court on the proper reading of the measure confirms,
“lalt the very least, . . . that the issue is subject to some
doubt. Under these circumstances, we adhere to the famil-
iar rule that, ‘where there is ambiguity in a criminal statute,
doubts are resolved in favor of the defendant.”” Adamo
Wrecking Co. v. United States, 434 U. S. 275, 284-285 (1978)
(citation omitted); see United States v. Granderson, 511 U. S.
39, 54 (1994) (“[Wlhere text, structure, and history fail to
establish that the Government’s position is unambiguously
correct—we apply the rule of lenity and resolve the ambigu-
ity in [the defendant’s] favor.”). “Carry” bears many mean-

2The Court places undue reliance on Representative Poff’s statement
that §924(c)(1) seeks “‘to persuade the man who is tempted to commit a
Federal felony to leave his gun at home.”” Ante, at 132 (quoting 114
Cong. Rec. 22231 (1968)). As the Government argued in its brief to this
Court in Bailey:

“In making that statement, Representative Poff was not referring to the
‘carries’ prong of the original Section 924(c). As originally enacted, the
‘carries’ prong of the statute prohibited only the ‘unlawful’ carrying of a
firearm while committing an offense. The statute would thus not have
applied to an individual who, for instance, had a permit for carrying a gun
and carried it with him when committing an offense, and it would have
had no force in ‘persuading’ such an individual ‘to leave his gun at home.’
Instead, Representative Poff was referring to the ‘uses’ prong of the origi-
nal Section 924(c).” Brief for United States in Bailey v. United States,
0. T. 1995, Nos. 94-7448 and 94-7492, p. 28.

Representative Poff’s next sentence confirms that he was speaking of
“uses,” not “carries”: “Any person should understand that if he uses his
gun and is caught and convicted, he is going to jail.” 114 Cong. Rec., at

22231 (emphasis added).
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ings, as the Court and the “Firearms” statutes demon-
strate.® The narrower “on or about [one’s] person”
interpretation is hardly implausible nor at odds with an
accepted meaning of “carries a firearm.”

Overlooking that there will be an enhanced sentence for
the gun-possessing drug dealer in any event, see supra, at
140-142, the Court asks rhetorically: “How persuasive is a
punishment that is without effect until a drug dealer who
has brought his gun to a sale (indeed has it available for
use) actually takes it from the trunk (or unlocks the glove
compartment) of his car?” Ante, at 133. Correspondingly,
the Court defines “carries a firearm” to cover “a person who
knowingly possesses and conveys firearms [anyplace] in a ve-
hicle . . . which the person accompanies.” Ante, at 126-127.
Congress, however, hardly lacks competence to select the
words “possesses” or “conveys” when that is what the Legisla-
ture means.!* Notably in view of the Legislature’s capacity
to speak plainly, and of overriding concern, the Court’s inquiry

13 Any doubt on that score is dispelled by examining the provisions
in the “Firearms” chapter, in addition to §924(c)(1), that include a form
of the word “carry”: 18 U.S.C. §922(a)(5) (“carry out a bequest”);
§§922(s)(6)(B)(ii), (iii) (“carry out this subsection”); § 922(w) (“carry away
[a firearm]”); 18 U. S. C. §924(a)(6)(B)(ii)) (1994 ed., Supp. II) (“carry or
otherwise possess or discharge or otherwise use [a] handgun”); 18 U. S. C.
§924(e)(2)(B) (“carrying of a firearm”); §925(a)(2) (“carried out to enable
a person”); §926(a) (“carry out the provisions of this chapter”); §926A
(“lawfully possess and carry such firearm to any other place where he
may lawfully possess and carry such firearm”); § 929(a)(1) (“uses or carries
a firearm and is in possession of armor piercing ammunition”); § 930(d)(3)
(“lawful carrying of firearms . . . in a Federal facility incident to hunting
or other lawful purposes”) (emphasis added in all quotations).

14 See, e. 9., 18 U. S. C. §924(a)(6)(B)(ii) (1994 ed., Supp. IT) (“if the person
sold . .. a handgun . .. to a juvenile knowing . . . that the juvenile intended
to carry or otherwise possess . .. the handgun . . . in the commission of a
crime of violence”); 18 U.S. C. §926A (“may lawfully possess and carry
such firearm to any other place where he may lawfully possess and carry
such firearm”); §929(a)(1) (“uses or carries a firearm and is in Possession
of armor piercing ammunition”); § 2277 (“brings, carries, or possesses any
dangerous weapon”) (emphasis added in all quotations).
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pays scant attention to a core reason for the rule of lenity:
“[Blecause of the seriousness of criminal penalties, and be-
cause criminal punishment usually represents the moral con-
demnation of the community, legislatures and not courts
should define criminal activity. This policy embodies ‘the
instinctive distaste against men languishing in prison unless
the lawmaker has clearly said they should.”” United States
v. Bass, 404 U. S. 336, 348 (1971) (quoting H. Friendly, Mr.
Justice Frankfurter and the Reading of Statutes, in Bench-
marks 196, 209 (1967)).

* * *

The narrower “on or about [one’s] person” construction of
“carries a firearm” is consistent with the Court’s construc-
tion of “uses” in Bailey to entail an immediacy element. It
respects the Guidelines system by resisting overbroad read-
ings of statutes that deviate from that system. See McFad-
den, 13 F. 3d, at 468 (Breyer, C. J., dissenting). It fits plau-
sibly with other provisions of the “Firearms” chapter, and it
adheres to the principle that, given two readings of a penal
provision, both consistent with the statutory text, we do not
choose the harsher construction. The Court, in my view,
should leave it to Congress to speak “‘in language that is
clear and definite’” if the Legislature wishes to impose the
sterner penalty. Bass, 404 U.S., at 347 (quoting United
States v. Unwersal C. I. T. Credit Corp., 344 U. S. 218, 222
(1952)). Accordingly, I would reverse the judgments of the
First and Fifth Circuits.
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NEW MEXICO ExX REL. ORTIZ ». REED

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF NEW MEXICO

No. 97-1217. Decided June 8, 1998

After Ohio officials told respondent they planned to revoke his parole, he
fled to New Mexico. That State’s Governor issued an extradition war-
rant, and respondent was arrested. A New Mexico trial court granted
him habeas relief on his claim that he was not a “fugitive” for extradition
purposes because he fled under duress, believing that Ohio authorities
intended to revoke his parole without due process and to cause him
physical harm if he were returned to prison. The State Supreme
Court affirmed.

Held: The Extradition Clause imposes a mandatory duty on the asylum
State, affording no discretion to its executive officers or courts. Once
a Governor has granted extradition, a court considering release on ha-
beas can decide only whether (a) the documents on their face are in
order; (b) the petitioner has been charged with a crime in the demanding
State; (c) the petitioner is the person named in the extradition request;
and (d) the petitioner is a fugitive. Michigan v. Doran, 439 U. S. 282,
289. Claims relating to what actually happened in the demanding
State, the law of that State, and what may be expected to happen in
that State when the fugitive returns are issues to be decided by the
demanding State, not the asylum State. See Pacileo v. Walker, 449
U. S. 86, 88 (per curiam,).

Certiorari granted; 124 N. M. 129, 947 P. 2d 86, reversed and remanded.

PER CURIAM.

Respondent, sentenced to a term of 25 years upon convic-
tion of armed robbery and theft of drugs, was paroled from
the Ohio correctional system in 1992. In the following year
Ohio prison officials told respondent they planned to revoke
his parole status. Before the scheduled date of his meeting
with his parole officer, respondent fled from Ohio to New
Mexico.

Ohio sought extradition and the Governor of New Mexico
issued a warrant directing the extradition of respondent.
He was arrested in October 1994, and later that year sought
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a writ of habeas corpus from the New Mexico State District
Court. He claimed he was not a “fugitive” for purposes of
extradition because he fled under duress, believing that Ohio
authorities intended to revoke his parole without due process
and to cause him physical harm if he were returned to an
Ohio prison. In January 1995, the New Mexico trial court
ruled in favor of respondent and directed his release from
custody. The State appealed this order, and in September
1997 the Supreme Court of New Mexico affirmed the grant
of habeas corpus. 124 N. M. 129, 947 P. 2d 86 (1997). The
State has petitioned for certiorari from that decision.
Article I'V of the United States Constitution provides that:

“A person charged in any State with Treason, Felony, or
other Crime, who shall flee from Justice, and be found
in another State, shall on Demand of the executive Au-
thority of the State from which he fled, be delivered up,
to be removed to the State having Jurisdiction of the
Crime.” Art. IV, §2, cl. 2.

The Extradition Act, 18 U. S. C. §3182, provides the proce-
dures by which this constitutional command is carried out.
In Michigan v. Doran, 439 U. S. 282 (1978), we said:

“Once the Governor has granted extradition, a court
considering release on habeas corpus can do no more
than decide (a) whether the extradition documents on
their face are in order; (b) whether the petitioner has
been charged with a crime in the demanding state; (c)
whether the petitioner is the person named in the re-
quest for extradition; and (d) whether the petitioner is
a fugitive. These are historic facts readily verifiable.”
Id., at 289.

The Supreme Court of New Mexico agreed that the first
three requirements had been met, but decided that respond-
ent was not a “fugitive” from justice; in the words of the
Supreme Court of New Mexico, he was a “refugee from injus-
tice.” 124 N. M, at 146, 947 P. 2d, at 103. That court held
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that respondent fled Ohio because of fear that his parole
would be revoked without due process, and that he would be
thereafter returned to prison where he faced the threat of
bodily injury. This “duress” negated his status as a fugitive
under Article IV.

These are serious charges, unrebutted by any evidence at
the hearing in the state trial court. It may be noted, how-
ever, that the State of Ohio was not a party at that hearing,
and the State of New Mexico, which was defending the Gov-
ernor’s action, is at a considerable disadvantage in producing
testimony, even in affidavit form, of occurrences in the State
of Ohio. Very likely Ohio was aware of our statement in
Sweeney v. Woodall, 344 U.S. 86, 89-90 (1952), that the
“scheme of interstate rendition, as set forth in both the Con-
stitution and the statutes which Congress has enacted to im-
plement the Constitution, . . . do[es] not contemplate an ap-
pearance by [the demanding State] in respondent’s asylum
to defend against the claimed abuses of its prison system”
(footnotes omitted).

We accept, of course, the determination of the Supreme
Court of New Mexico that respondent’s testimony was credi-
ble, but this is simply not the kind of issue that may be tried
in the asylum State. In case after case we have held that
claims relating to what actually happened in the demanding
State, the law of the demanding State, and what may be ex-
pected to happen in the demanding State when the fugitive
returns are issues that must be tried in the courts of that
State, and not in those of the asylum State. Drew v. Thaw,
235 U. S. 432 (1914); Sweeney v. Woodall, supra; Michigan v.
Doran, supra; Pacileo v. Walker, 449 U. S. 86 (1980) (per
curiam). As we said in Pacileo:

“Once the Governor of California issued the warrant for
arrest and rendition in response to the request of the
Governor of Arkansas, claims as to constitutional defects
in the Arkansas penal system should be heard in the
courts of Arkansas, not those of California. ‘To allow
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plenary review in the asylum state of issues that can
be fully litigated in the charging state would defeat
the plain purposes of the summary and mandatory pro-
cedures authorized by Article IV, §2.” Michigan v.
Doran, supra, at 290.” Id., at 88.

There are practical reasons as well as legal reasons which
support this result. In a brief filed by 40 States as amici
curiae, we are advised that in 1997, for example, Ohio made
218 extradition requests from its sister States, and returned
209 prisoners to other States. California in that same year
had a total of 685 demands and returns, New York 490, Texas
700, and Pennsylvania 543.* The burden on a demanding
State of producing witnesses and records in the asylum State
to counter allegations such as those of respondent’s in this
case would be substantial, indeed.

The Supreme Court of New Mexico also held that the New
Mexico Constitution’s provision guaranteeing the right “of
seeking and obtaining safety” prevailed over the State’s duty
under Article IV of the United States Constitution. But as
long ago as Kentucky v. Dennison, 24 How. 66 (1861), we
held that the duty imposed by the Extradition Clause on the
asylum State was mandatory. In Puerto Rico v. Branstad,
483 U. S. 219, 227 (1987), we reaffirmed “the conclusion that
the commands of the Extradition Clause are mandatory, and
afford no discretion to the executive officers or the courts of
the asylum State.” And in California v. Superior Court of
Cal., San Bernardino Cty., 482 U.S. 400, 405-406 (1987),
we said:

“The Federal Constitution places certain limits on the
sovereign powers of the States, limits that are an essen-
tial part of the Framers’ conception of national identity
and Union. One such limit is found in Article 1V, §2,
cl. 2, the Extradition Clause: [text of clause omitted].

*The motion of National Association of Extradition Officials for leave to
file a brief as amicus curiae is granted.



Cite as: 524 U. S. 151 (1998) 155

Per Curiam

“The obvious objective of the Extradition Clause is
that no State should become a safe haven for the fugi-
tives from a sister State’s criminal justice system.”

As is apparent from the length of time this proceeding has
taken in the courts of New Mexico, it has been anything but
the “summary” proceeding contemplated by the decisions
cited above. This is because the Supreme Court of New
Mexico went beyond the permissible inquiry in an extradi-
tion case, and permitted the litigation of issues not open in
the asylum State. The State’s petition for certiorari is
granted, the judgment of the New Mexico Supreme Court
is reversed, and the cause is remanded for proceedings not
inconsistent with this opinion.

It is so ordered.
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PHILLIPS ET AL. v. WASHINGTON LEGAL
FOUNDATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 96-1578. Argued January 13, 1998—Decided June 15, 1998

Under Texas’ Interest on Lawyers Trust Account (IOLTA) program, an
attorney who receives client funds must place them in a separate,
interest-bearing, federally authorized “NOW” account upon determin-
ing that the funds “could not reasonably be expected to earn interest
for the client or [that] the interest which might be earned . . . is not
likely to be sufficient to offset the cost of establishing and maintaining
the account, service charges, accounting costs and tax reporting costs
which would be incurred in attempting to obtain the interest.” TOLTA
interest income is paid to the Texas Equal Access to Justice Foundation
(TEAJF), which finances legal services for low-income persons. The
Internal Revenue Service does not attribute such interest to the indi-
vidual clients for federal income tax purposes if they have no control
over the decision whether to place the funds in the TOLTA account
and do not designate who will receive the interest. Respondents—a
public-interest organization having Texas members opposed to the
IOLTA program, a Texas attorney who regularly deposits client funds
in an IOLTA account, and a Texas businessman whose attorney retainer
has been so deposited—filed this suit against TEAJF and the other peti-
tioners, alleging, inter alia, that the Texas IOLTA program violated
their rights under the Fifth Amendment, which provides that “private
property” shall not “be taken for public use, without just compensation.”
The District Court granted petitioners summary judgment, reasoning
that respondents had no property interest in the IOLTA interest pro-
ceeds. The Fifth Circuit reversed, concluding that such interest be-
longs to the owner of the principal.

Held:

1. Interest earned on client funds held in IOLTA accounts is the “pri-
vate property” of the client for Takings Clause purposes. The exist-
ence of a property interest is determined by reference to existing rules
or understandings stemming from an independent source such as state
law. Board of Regents of State Colleges v. Roth, 408 U. S. 564, 571.
All agree that under Texas law the principal held in IOLTA accounts is
the client’s “private property.” Moreover, the general rule that “inter-
est follows principal” applies in Texas. See Webb’s Fabulous Pharma-
ctes, Inc. v. Beckwith, 449 U. S. 155, 162. Petitioners’ contention that
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Webb’s does not control because examples such as income-only trusts
and marital community property rules demonstrate that Texas does not,
in fact, adhere to the general rule is rejected. These examples miss the
point of Webb’s. Their exception by Texas from the “interest follows
principal” rule has a firm basis in traditional property law principles,
whereas petitioners point to no such principles allowing the owner of
funds temporarily deposited in an attorney trust account to be deprived
of the interest the funds generate. Petitioners’ further contention that
“interest follows principal” in Texas only if it is allowed by law does
not assist their cause. They do not argue that Texas law prohibits the
payment of interest on IOLTA funds, but, rather, that interest actually
“earned” by such funds is not the private property of the principal’s
owner. Regardless of whether that owner has a constitutionally cog-
nizable interest in the anticipated generation of interest by his funds,
any interest that does accrue attaches as a property right incident to
the ownership of the underlying principal. Petitioners’ final argument
that the money transferred to the TEAJF is not “private property”
because IOLTA funds cannot reasonably be expected to generate in-
terest income on their own is plainly incorrect under Texas’ require-
ment that client funds be deposited in an IOLTA account “if the in-
terest which might be earned” is insufficient to offset account costs and
service charges that would be incurred in obtaining it. It is not that
the funds to be placed in IOLTA accounts cannot generate interest, but
that they cannot generate net interest. This Court has indicated that
a physical item does not lack “property” status simply because it does
not have a positive economic or market value. See, e. g., Loretto v. Tele-
prompter Manhattan CATV Corp., 458 U. S. 419, 435, 437, n. 15.  While
IOLTA interest income may have no economically realizable value to
its owner, its possession, control, and disposition are nonetheless val-
uable rights. See Hodel v. Irving, 481 U.S. 704, 715. The United
States’ argument that “private property” is not implicated here because
TIOLTA interest income is “government-created value” is factually erro-
neous: The State does nothing to create value; the value is created by
respondents’ funds. The Federal Government, through its banking and
taxation regulations, imposes costs on this value if private citizens at-
tempt to exercise control over it. Waiver of these costs if the property
is remitted to the State hardly constitutes “government-created value.”
In any event, this Court rejected a similar argument in Webb’s, supra,
at 162. Pp. 163-171.

2. This Court leaves for consideration on remand the question
whether IOLTA funds have been “taken” by the State, as well as the
amount of “just compensation,” if any, due respondents. P. 172.

94 F. 3d 996, affirmed.
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REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. SOUTER, J., filed a dis-
senting opinion, in which STEVENS, GINSBURG, and BREYER, JJ., joined,
post, p. 172. BREYER, J., filed a dissenting opinion, in which STEVENS,
SOUTER, and GINSBURG, JJ., joined, post, p. 179.

Darrell E. Jordan argued the cause for petitioners. With
him on the briefs were Brittan L. Buchanan, David J.
Schenck, and Nancy Trease.

Deputy Solicitor General Kneedler argued the cause for
the United States as amicus curiae urging reversal. With
him on the briefs were Acting Solicitor General Dellinger,
Assistant Attorneys General Hunger and Schiffer, Patricia
A. Millett, Robert Klarquist, and Timothy Dowling.

Richard A. Samp argued the cause for respondents.
With him on the brief were Daniel J. Popeo, Donald B. Ayer,
Thomas M. Fisher, and Michael J. Mazzone.*

*Briefs of amici curiae urging reversal were filed for the Common-
wealth of Massachusetts et al. by Scott Harshbarger, Attorney General of
Massachusetts, and Deborah Steenland, Assistant Attorney General, and
by the Attorneys General for their respective States as follows: Grant
Woods of Arizona, Winston Bryant of Arkansas, Richard Blumenthal
of Connecticut, Robert A. Butterworth of Florida, Thurbert E. Baker of
Georgia, Margery S. Bronster of Hawaii, Alan G. Lance of Idaho, James
E. Ryan of Illinois, Jeffrey A. Modisett of Indiana, Thomas J. Miller of
Towa, Albert B. Chandler I1I of Kentucky, Richard P. Ieyoub of Louisiana,
Andrew Ketterer of Maine, J. Joseph Curran, Jr., of Maryland, Frank J.
Kelley of Michigan, Hubert H. Humphrey 111 of Minnesota, Jeremiah W.
(Jay) Nixon of Missouri, Joseph P. Mazurek of Montana, Frankie Sue Del
Papa of Nevada, Philip T. McLaughlin of New Hampshire, Dennis C.
Vacco of New York, Michael F. Easley of North Carolina, Heidi Heitkamp
of North Dakota, Betty D. Montgomery of Ohio, W. A. Drew Edmondson
of Oklahoma, Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania,
Jeffrey B. Pine of Rhode Island, John Knox Walkup of Tennessee, Jan
Graham of Utah, William H. Sorrell of Vermont, Christine O. Gregoire
of Washington, Darrell V. McGraw, Jr., of West Virginia, and William U.
Hill of Wyoming; for the American Association of Retired Persons et al.
by John H. Pickering, Bruce Vignery, Michael R. Schuster, and J. Allen
May; for the American Bar Association by Jerome J. Shestack, Jerold
S. Solovy, Barry Levenstam, Paul M. Smith, and Nory Miller; for the
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Texas, like 48 other States and the District of Colum-
bia,! has adopted an Interest on Lawyers Trust Account

Columbus Bar Association et al. by Richard A. Cordray and Richard
A. Frye; for the Conference of Chief Justices by Brian J. Serr and Charles
Alan Wright; for the Council of State Governments et al. by Richard
Ruda, David B. Isbell, Robert A. Long, Jr., and Caroline M. Brown; for
the Massachusetts Bar Foundation by Henry C. Dinger; and for the Texas
Equal Access to Justice Program et al. by Peter M. Siegel, Randall C.
Berg, Jr., JoNel Newman, and Arthur J. England, Jr.

Briefs of amici curiae urging affirmance were filed for the Association
for Objective Law by Stephen Plafker; for the Attorneys’ Bar Association
of Florida by Ronald D. Maines and Harvey M. Alper; for Defenders of
Property Rights et al. by Nancie G. Marzulla; for the National Right to
Work Legal Defense Foundation, Inc., by John C. Scully; for the Pacific
Legal Foundation by James S. Burling, R. S. Radford, and Stephen E.
Abraham; for the Mountain States Legal Foundation by William Perry
Pendley; for the Texas Justice Foundation by David L. Wilkinson and
Allan E. Parker, Jr.; and for Robert E. Talton et al. by Stephen R. Mc-
Allister and Mark W. Smith.

! Ala. Rule Prof. Conduct 1.15(g) (1996); Alaska Rule Prof. Conduct
1.15(d) (1997); Ariz. Sup. Ct. Rule 44(c)(2) (1997); Ark. Rule Prof. Conduct
1.15(d)(2) (1997); Cal. Bus. & Prof. Code Ann. §6211(a) (West 1990 and
Supp. 1998); Colo. Rule Prof. Conduct 1.15(e)(2) (1997); Conn. Rule Prof.
Conduct 1.15(d) (1998); Del. Rule Prof. Conduct 1.15(h) (1998); D. C. Rule
Prof. Conduct 1.15(e) (1997); Fla. Bar Rule 5-1.1 (1994 and Supp. 1998);
Ga. Code Prof. Responsibility Rule 3-109, DR 9-102 (1998); Haw. Sup. Ct.
Rule 11 (1997); Idaho Rule Prof. Conduct 1.15(d) (1997); I1l. Rule Prof.
Conduct 1.15(d) (1997); Iowa Code Prof. Responsibility DR 9-102 (1997);
Kan. Rule Prof. Conduct 1.15(d)(3) (1997); Ky. Sup. Ct. Rule 3.830 (1998);
La. Rule Prof. Conduct 1.15(d) (1997); Me. Code Prof. Responsibility
3.6(e)(4) (1997); Md. Bus. Occ. & Prof. Code Ann. §10-303 (1995); Mass.
Sup. Ct. Rule 3:07, DR 9-102 (1997); Mich. Rule Prof. Conduct 1.15(d)
(1997); Minn. Rule Prof. Conduct 1.15(d) (1993); Miss. Rule Prof. Conduct
1.15(d) (1997); Mo. Rule Prof. Conduct 1.15(d) (1997); Mont. Rule Prof. Con-
duct 1.18(b) (1996); Neb. Sup. Ct. Trust Acct. Rules 1-8 (1997); Nev. Sup.
Ct. Rule 217 (1998); Petition of New Hampshire Bar Assn., 122 N. H. 971,
453 A. 2d 1258 (1982); N. J. Rules Gen. Application 1:28A-2 (1998); N. M.
Rule Prof. Conduct 16-115(D) (1998); N.Y. Jud. Law §497 (McKinney
Supp. 1997 and 1998); N. C. Rule Prof. Conduct 1.15-3 (1997); N. D. Rule
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(IOLTA) program. Under these programs, certain client
funds held by an attorney in connection with his practice
of law are deposited in bank accounts. The interest income
generated by the funds is paid to foundations that finance
legal services for low-income individuals. The question pre-
sented by this case is whether interest earned on client funds
held in IOLTA accounts is “private property” of either the
client or the attorney for purposes of the Takings Clause of
the Fifth Amendment. We hold that it is the property of
the client.
I

In the course of their legal practice, attorneys are fre-
quently required to hold client funds for various lengths of
time. Before 1980, an attorney generally held such funds
in noninterest-bearing, federally insured checking accounts
in which all client trust funds of an individual attorney
were pooled. These accounts provided administrative con-
venience and ready access to funds. They were nonin-
terest bearing because federal law prohibited federally
insured banks and savings and loans from paying interest
on checking accounts. See 12 U. S. C. §§371a, 1464(b)(1)(B),
1828(g). When a lawyer held a large sum in trust for his
client, such funds were generally placed in an interest-
bearing savings account because the interest generated

Prof. Conduct 1.15(d)(1) (1997); Ohio Rev. Code Ann. §4705.09(A)(1) (1997);
Okla. Rule Prof. Conduct 1.15(d) (1997); Ore. Code Prof. Responsibility
DR 9-101(D)(2) (1997); Pa. Rule Prof. Conduct 1.15(d) (1997) and Pa. Rule
Disciplinary Enforcement 601(d) (1997); R. 1. Rule Prof. Conduct 1.15(d)
(1997); S. C. App. Ct. Rule 412 (1988); S. D. Rule Prof. Conduct 1.15(d)(4)
(1995); Tenn. Code Prof. Responsibility DR 9-102(C)(2) (1997); In re Inter-
est on Lawyers’ Trust Accounts, 672 P. 2d 406 (Utah 1983); Va. Sup. Ct.
Rules, Pt. 6, §4, 120 (1997); Vt. Code Prof. Responsibility DR 9-103
(1996); Wash. Rule Prof. Conduct 1.14(c)(1) (1997); W. Va. Rule Prof. Con-
duct 1.15(d) (1997); Wis. Sup. Ct. Rules 13.04, 20:1.15 (1997); Wyo. Rule
Prof. Conduct 1.15(II) (1997). Indiana is the only State that has not im-
plemented an IOLTA program. See In re Indiana State Bar Assn. Peti-
tion, 550 N. E. 2d 311 (Ind. 1990).
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outweighed the inconvenience caused by the lack of check-
writing capabilities.

In 1980, Congress authorized the creation of Negotiable
Order of Withdrawal (NOW) accounts, which for the first
time permitted federally insured banks to pay interest on
demand deposits. §303, 94 Stat. 146, as amended, 12 U. S. C.
§1832. NOW accounts are permitted only for deposits that
“consist solely of funds in which the entire beneficial inter-
est is held by one or more individuals or by an organization
which is operated primarily for religious, philanthropie, char-
itable, educational, political, or other similar purposes and
which is not operated for profit.” §1832(a)(2). For-profit
corporations and partnerships are thus prohibited from earn-
ing interest on demand deposits. See ibid. However, in-
terpreting §1832(a), the Federal Reserve Board has con-
cluded that corporate funds may be held in NOW accounts
if the funds are held in trust pursuant to a program under
which charitable organizations have “the exclusive right
to the interest.” Letter from Federal Reserve Board Gen-
eral Counsel Michael Bradfield to Donald Middlebrooks (Oct.
15, 1981), reprinted in Middlebrooks, The Interest on Trust
Accounts Program: Mechanics of its Operation, 56 Fla. B. J.
115, 117 (Feb. 1982) (hereinafter Federal Reserve’s IOLTA
Letter).2

Beginning with Florida in 1981, a number of States moved
quickly to capitalize on this change in the banking regula-
tions by establishing IOLTA programs. Texas followed suit
in 1984. Its Supreme Court issued an order, now codified as
Article XI of the State Bar Rules, providing that an attorney
who receives client funds that are “nominal in amount or are
reasonably anticipated to be held for a short period of time”
must place such funds in a separate, interest-bearing NOW
account (an IOLTA account). Tex. State Bar Rule, Art. XI,

2We express no opinion as to the reasonableness of this interpretation
of §1832(a). See Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 844 (1984).
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§5(A); Rules 4, 7 of the Texas Rules Governing the Opera-
tion of the Texas Equal Access to Justice Program. Client
funds are considered “nominal in amount” or “held for a
short period of time” if the attorney holding the funds deter-
mines that

“such funds, considered without regard to funds of other
clients which may be held by the attorney, law firm or
professional corporation, could not reasonably be ex-
pected to earn interest for the client or if the interest
which might be earned on such funds is not likely to be
sufficient to offset the cost of establishing and maintain-
ing the account, service charges, accounting costs and
tax reporting costs which would be incurred in attempt-
ing to obtain the interest on such funds for the client.”
Texas IOLTA Rule 6.

Interest earned by the funds deposited in an IOLTA ac-
count is to be paid to the Texas Equal Access to Justice Foun-
dation (TEAJF), a nonprofit corporation established by the
Supreme Court of Texas. Tex. State Bar Rule, Art. XI,
§83, 4; Texas IOLTA Rule 9(a). TEAJF distributes the
funds to nonprofit organizations that “have as a primary pur-
pose the delivery of legal services to low income persons.”
Texas IOLTA Rule 10. The Internal Revenue Service does
not attribute the interest generated by an IOLTA account to
the individual clients for federal income tax purposes so long
as the client has no control over the decision whether to place
the funds in the IOLTA account and does not designate who
will receive the interest generated by the account. See Rev.
Rul. 81-209, 1981-2 Cum. Bull. 16; Rev. Rul. 87-2, 1987-1
Cum. Bull. 18.

Respondents are the Washington Legal Foundation (WLF),
Michael Mazzone, and William Summers. WLF is a public-
interest law and policy center with members in the State
of Texas who are opposed to the Texas IOLTA program.
App. 26. Mazzone is an attorney admitted to practice in
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Texas who maintains an IOLTA account into which he
regularly deposits client funds. Id., at 82. Summers is a
Texas citizen and businessman whose work requires him
to make regular use of the services of an attorney. In Jan-
uary 1994, Summers learned that a retainer he had depos-
ited with his attorney was being held in an IOLTA account.
Id., at 85. In February 1994, respondents filed this suit
against petitioners—TEAJF, W. Frank Newton, in his offi-
cial capacity as chairman of TEAJF, and the nine Justices
of the Supreme Court of Texas. Respondents alleged, inter
alia, that the Texas IOLTA program violated their rights
under the Fifth Amendment, by taking their property with-
out just compensation.

The District Court granted summary judgment to peti-
tioners, reasoning that respondents had no property inter-
est in the interest proceeds generated by the funds held in
IOLTA accounts. Washington Legal Foundation v. Texas
Equal Access to Justice Foundation, 873 F. Supp. 1 (WD
Tex. 1995). The Court of Appeals for the Fifth Circuit re-
versed, concluding that “any interest that accrues belongs
to the owner of the principal.” Washington Legal Foun-
dation v. Texas Equal Access to Justice Foundation, 94 F.
3d 996, 1004 (1996). Because of a split over whether the
interest income generated by funds held in IOLTA ac-
counts is private property for purposes of the Fifth Amend-
ment’s Takings Clause,” we granted certiorari. 521 U.S.
1117 (1997).

II

The Fifth Amendment, made applicable to the States
through the Fourteenth Amendment, Chicago, B. & Q. R. Co.

3 Cone v. State Bar of Fla., 819 F. 2d 1002 (CA11), cert. denied, 484 U. S.
917 (1987); In re Interest on Lawyers’ Trust Accounts, 672 P. 2d 406 (Utah
1983); Petition of New Hampshire Bar Assn., 122 N. H., at 975-976, 453
A. 2d, at 1260-1261; In re Minnesota State Bar Assn., 332 N. W. 2d 151,
158 (Minn. 1982); In re Interest on Trust Accounts, 402 So. 2d 389, 395-396
(Fla. 1981).
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v. Chicago, 166 U. S. 226, 239 (1897), provides that “private
property” shall not “be taken for public use, without just
compensation.” Because the Constitution protects rather
than creates property interests, the existence of a property
interest is determined by reference to “existing rules or un-
derstandings that stem from an independent source such as
state law.” Board of Regents of State Colleges v. Roth, 408
U. S. 564, 577 (1972).

All agree that under Texas law the principal held in
IOLTA trust accounts is the “private property” of the client.
Texas IOLTA Rule 4 (discussing circumstances under which
“client funds” must be deposited in an IOLTA account);
Texas Bar Rule 1.14(a) (lawyers “shall hold funds . . . be-
longing in whole or in part to clients . . . separate from the
lawyer’s own property”); see also Brief for United States
as Amicus Curiae 10 (“There can be no doubt that the cli-
ent funds underlying the IOLTA program are the property
of respondents”). When deposited in an IOLTA account,
these funds remain in the control of a private attorney and
are freely available to the client upon demand. As to the
principal, then, the IOLTA rules at most “regulate the use
of [the] property.” Yee v. Escondido, 503 U.S. 519, 522
(1992). Respondents do not contend that the State’s regu-
lation of the manner in which attorneys hold and manage
client funds amounts to a taking of private property. The
question in this case is whether the interest on an IOLTA
account is “private property” of the client for whom the prin-
cipal is being held.*

*We granted certiorari in this case to answer the question whether
“interest earned on client trust funds held by lawyers in IOLTA accounts
[is] a property interest of the client or lawyer, cognizable under the . . .
Fifth Amendmen[t] to the U. S. Constitution . ...” Pet. for Cert.i. Jus-
TICE SOUTER contends that we should vacate the judgment of the Court
of Appeals because it was improper for that court to have answered this
question apart from the takings and just compensation questions. Peti-
tioners, however, did not argue in their petition for certiorari that it was
error for the Fifth Circuit to address the property question alone. Be-
cause, under this Court’s Rule 14(1)(a), our practice is to consider “[o]nly
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The rule that “interest follows principal” has been estab-
lished under English common law since at least the mid-
1700’s.  Beckford v. Tobin, 1 Ves. Sen. 308, 310, 27 Eng. Rep.
1049, 1051 (Ch. 1749) (“[IInterest shall follow the principal,
as the shadow the body”). Not surprisingly, this rule has
become firmly embedded in the common law of the various
States.” The Court of Appeals in this case, two of the three

the questions set forth in the petition, or fairly included therein,” it would
be improper for us sua sponte to raise and address the question answered
by JUSTICE SOUTER.

5E. g., Freeman v. Young, 507 So. 2d 109, 110 (Ala. Civ. App. 1987) (“The
earnings of a fund are incidents of ownership of the fund itself and are
property just as the fund itself is property” (internal quotation marks
omitted)); Pomona City School Dist. v. Payne, 9 Cal. App. 2d 510, 512, 50
P. 2d 822, 823 (1935) (“[Olbviously the interest accretions belong to such
owner”); Vidal Realtors of Westport, Inc. v. Harry Bennett & Assocs.,
Inc., 1 Conn. App. 291, 297-298, 471 A. 2d 658, 662 (1984) (“As long as
the attached fund is used for profit, the profit . . . is impounded for the
benefit of the attaching creditor and is subject to the same ultimate dis-
position as the principal of which it is the incident” (internal quotation
marks omitted)); Burnett v. Brito, 478 So. 2d 845, 849 (Fla. App. 1985)
(“[Alny interest earned on interpleaded and deposited funds follows the
principal and shall be allocated to whomever is found entitled to the princi-
pal”); Morton Grove Park Dist. v. American Nat. Bank & Trust Co., T8
I1l. 2d 353, 362-363, 399 N. E. 2d 1295, 1299 (1980) (“The earnings on
the funds deposited are a mere incident of ownership of the fund itself”);
B & M Coal Corp. v. United Mine Workers, 501 N. E. 2d 401, 405 (Ind.
1986) (“[IInterest earnings must follow the principal and be distributed
to the ultimate owners of the fund”); Unified School Dist. No. 4,90, Butler
County v. Board of County Commissioners of Butler County, 237 Kan. 6,
9, 697 P. 2d 64, 69 (1985) (“[IInterest follows principal”); Pontiac School
Dist. v. City of Pontiac, 294 Mich. 708, 715-716, 294 N. W. 141, 144 (1940)
(“The generally understood and applied principles that interest is merely
an incident of the principal and must be accounted for”); State Highway
Comm’n v. Spainhower, 504 S. W. 2d 121, 126 (Mo. 1973) (“Interest earned
by a deposit of special funds is an increment accruing thereto” (internal
quotation marks omitted)); Siroky v. Richland County, 271 Mont. 67, 74,
894 P. 2d 309, 313 (1995) (“[TInterest earned belongs to the owner of the
funds that generated the interest”); Bordy v. Smith, 150 Neb. 272, 276, 34
N. W. 2d 331, 334 (1948) (“Once settled clearly and definitely whose money
the principal sum was, the interest necessarily belongs to that person as
an increment to the principal fund”); State ex rel. Board of County Com-
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judges of which are Texans, held that Texas also follows this
rule, citing Sellers v. Harris County, 483 S. W. 2d 242, 243
(Tex. 1972) (“The interest earned by deposit of money owned
by the parties to the lawsuit is an increment that accrues to
that money and to its owners”). Indeed, in Webb’s Fabulous
Pharmacies, Inc. v. Beckwith, 449 U. S. 155, 162 (1980), we
cited the Sellers opinion as demonstrative of the general rule
that “any interest . . . follows the principal.”

In Webb’s, we addressed a Florida statute providing that
interest accruing on an interpleader fund deposited in the
registry of the court “‘shall be deemed income of the office
of the clerk of the circuit court.”” Id., at 156, n. 1 (quoting
Fla. Stat. §28.33 (1977)) (emphasis deleted). The appellant
in that case filed an interpleader action in Florida state court
and tendered the sum at issue, nearly $2 million, into court.
In addition to deducting $9,228.74 from the interpleader fund
as a fee “for services rendered,” the clerk of court also re-
tained the more than $100,000 in interest income generated

missioners v. Montoya, 91 N. M. 421, 423, 575 P. 2d 605, 607 (1978) (“[T]he
general rule is that interest is an accretion or increment to the principal
fund earning it”); Stuarco, Inc. v. Slafbro Realty Corp., 30 App. Div. 2d
80, 82, 289 N. Y. S. 2d 883, 885 (1968) (plaintiff “is entitled to the inter-
est actually accrued . . . despite the absence of any agreement to pay
interest on the deposit, and this precisely and only because interest was
in fact earned thereon”); McMillan v. Robeson County, 262 N. C. 413, 417,
137 S. E. 2d 105, 108 (1964) (“The earnings on the fund are a mere inci-
dent of ownership of the fund itself”); Des Moines Mut. Hail & Cyclone
Ins. Assn. v. Steen, 43 N. D. 298, 301, 175 N. W. 195 (1919) (“[Alccruing
interest follows the principal”); Board of Educ., Woodward Pub. Schools
v. Hensely, 665 P. 2d 327, 331 (Okla. App. 1983) (“The interest earned . . .
becomes a part of the principal of the fund which generates it”); Uni-
versity of S. C. v. Elliott, 248 S. C. 218, 220, 149 S. E. 2d 433, 434 (1966)
(“[ITInterest earned . . . is simply an increment of the principal fund, mak-
ing the interest the property of the party who owned the principal fund”);
Board of County Commissioners of the County of Laramie v. Laramie
County School Dist. No. One, 884 P. 2d 946, 953 (Wyo. 1994) (“In general,
interest is merely an incident of the principal fund, making it the property
of the party owning the principal fund”).
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by the deposited funds. We held that the statute authoriz-
ing the clerk to confiscate the earned interest violated the
Takings Clause. As we explained, “a State, by ipse dixit,
may not transform private property into public property
without compensation” simply by legislatively abrogating
the traditional rule that “earnings of a fund are incidents of
ownership of the fund itself and are property just as the fund
itself is property.” 449 U.S., at 164. In other words, at
least as to confiscatory regulations (as opposed to those regu-
lating the use of property), a State may not sidestep the Tak-
ings Clause by disavowing traditional property interests
long recognized under state law. See id., at 163-164; see
also Lucas v. South Carolina Coastal Council, 505 U. S.
1003, 1029 (1992).

Petitioners nevertheless contend that Webb’s does not con-
trol because Texas does not, in fact, adhere to the “interest
follows principal” rule, “at least if elevated to the level of
an absolute legal rule.” Brief for Petitioners 22. They
point to several examples, such as income-only trusts and
marital community property rules, where under Texas law
interest does not follow principal. According to petitioners,
the IOLTA program is simply another exception to the
general rule.

We find these examples insufficient to dispel the pre-
sumption of deference given the views of a federal court as
to the law of a State within its jurisdiction. Bernhardt v.
Polygraphic Co. of America, 350 U. S. 198, 204 (1956). Peti-
tioners’ examples miss the point of our decision in Webb’s.
Texas’ exception of income-only trusts and certain marital
property from the general rule that “interest follows princi-
pal” has a firm basis in traditional property law principles.
Permitting the owner of a sum of money to distribute to a
designated beneficiary the interest income generated by his
principal is entirely consistent with the fundamental maxim
of property law that the owner of a property interest may
dispose of all or part of that interest as he sees fit. United
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States v. General Motors Corp., 323 U. S. 373, 377-378 (1945)
(property “denote[s] the group of rights inhering in the citi-
zen’s relation to the physical thing, as the right to . .. dispose
of it”). Similarly, the Texas rules governing the distribution
of marital assets have a historical pedigree tracing back to
the marital property laws adopted by the Texas Congress
only four years after Texas became an independent republic.
W. McClanahan, Community Property Law in the United
States §3:23, pp. 123-124 (1982). But petitioners point to no
“pbackground principles” of property law, Lucas, supra, at
1030, that would lead one to the conclusion that the owner of
a fund temporarily deposited in an attorney trust account
may be deprived of the interest the fund generates.

Petitioners further contend that “interest follows princi-
pal” is an incomplete explication of the Texas rule. Reply
Brief for Petitioners 11. Petitioners explain that interest
follows principal in Texas only if the interest is “allowed
by law or fixed by the parties.” Cavnar v. Quality Control
Parking, Inc., 696 S.W. 2d 549, 552 (Tex. 1985). We fail
to see how this assists petitioners’ cause. We agree that
the government has great latitude in regulating the cir-
cumstances under which interest may be earned. As we
explained in Andrus v. Allard, 444 U. S. 51, 66 (1979), “an-
ticipated gains halve] traditionally been viewed as less
compelling than other property-related interests.” But
petitioners do not argue that the payment of interest on cli-
ent funds deposited in an attorney trust account is not “al-
lowed by law” in Texas. Rather, they argue that interest
actually “earned” by funds held in IOLTA accounts, Texas
IOLTA Rule 9, is not the private property of the owner of
the principal. However, regardless of whether the owner of
the principal has a constitutionally cognizable interest in the
anticipated generation of interest by his funds, any interest
that does accrue attaches as a property right incident to the
ownership of the underlying principal.
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Finally, petitioners argue that the interest income trans-
ferred to the TEAJF is not “private property” because the
client funds held in IOLTA accounts “cannot reasonably be
expected to generate interest income on their own.” Brief
for Petitioners 18. As an initial matter, petitioners’ asser-
tion that client funds held in IOLTA accounts cannot be ex-
pected to generate interest income is plainly incorrect under
the express terms of the Texas IOLTA rules. Texas IOLTA
Rule 6 requires that client funds held by an attorney be de-
posited in an IOLTA account “if the interest which might be
earned” is insufficient to offset the “cost of establishing and
maintaining the account, service charges, accounting costs
and tax reporting costs which would be incurred in attempt-
ing to obtain the interest on such funds for the client.” In
other words, it is not that the client funds to be placed in
IOLTA accounts cannot generate interest, but that they can-
not generate net interest.

Whether client funds held in IOLTA accounts could gener-
ate net interest is a matter of some dispute. As written,
the Texas IOLTA program requires the calculation as to net
interest to be made “without regard to funds of other clients
which may be held by the attorney.” Texas IOLTA Rule 6.
This provision would deny to an attorney the traditional
practice of pooling funds of several clients in one account, a
practice which might produce net interest when opening an
account for each client would not. But in the District Court,
petitioners agreed that this portion of the rule was not to
be enforced, and that an attorney could make the necessary
calculation on the basis of pooled accounts. Petitioners
made a similar concession during oral argument here. Tr. of
Oral Arg. 13-16. We accept this concession but find that it
does not avail petitioners.

We have never held that a physical item is not “property”
simply because it lacks a positive economic or market value.
For example, in Loretto v. Teleprompter Manhattan CATV
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Corp., 458 U. S. 419 (1982), we held that a property right
was taken even when infringement of that right arguably
mcreased the market value of the property at issue. Id.,
at 437, n. 15. Our conclusion in this regard was premised
on our longstanding recognition that property is more than
economic value, see id., at 435; it also consists of “the group
of rights which the so-called owner exercises in his domin-
ion of the physical thing,” such “as the right to possess, use
and dispose of it,” General Motors, supra, at 380. While
the interest income at issue here may have no economically
realizable value to its owner, possession, control, and dis-
position are nonetheless valuable rights that inhere in the
property. See Hodel v. Irving, 481 U. S. 704, 715 (1987) (not-
ing that “the right to pass on” property “is itself a valuable
right”). The government may not seize rents received by
the owner of a building simply because it can prove that the
costs incurred in collecting the rents exceed the amount
collected.

The United States, as amicus curiae, additionally argues
that “private property” is not implicated by the IOLTA pro-
gram because the interest income generated by funds held in
IOLTA accounts is “government-created value.” Brief for
United States as Amicus Curiae 20. We disagree. As an
initial matter, this argument is factually erroneous. The in-
terest income transferred to the TEAJF is not the product
of increased efficiency, economies of scale, or pooling of funds
by the government. Indeed, as noted above, the State has
conceded at oral argument that if an attorney could in any
way (such as pooling of client funds) earn interest for a client,
he is ethically obligated to do so rather than place the funds
in an IOLTA account. Interest income is economically real-
izable by IOLTA primarily because: (1) the Federal Govern-
ment imposes tax reporting costs only on those who attempt
to exercise control over the interest their funds generate, see
Rev. Rul. 81-209, 1981-2 Cum. Bull. 16; Rev. Rul. 87-2,
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1987-1 Cum. Bull. 18; and (2) the Federal Government pro-
hibits for-profit corporations from holding funds in NOW ac-
counts if the interest is paid to the corporation, but permits
corporate funds to be held in NOW accounts if the interest
is paid to the TEAJF, see Federal Reserve’s IOLTA Letter.
In other words, the State does nothing to create value; the
value is created by respondents’ funds. The Federal Gov-
ernment, through the structuring of its banking and taxation
regulations, imposes costs on this value if private citizens
attempt to exercise control over it. Waiver of these costs
if the property is remitted to the State hardly constitutes
“government-created value.”

In any event, we rejected a similar “government-created
value” argument in Webb’s. There, the State of Florida
argued that since the clerk’s authority to invest deposited
funds was a statutorily created right, any interest income
generated by the funds was not private property. 449 U. S.,
at 163. We rejected this argument, explaining that “the
State’s having mandated the accrual of interest does not
mean the State or its designate is entitled to assume own-
ership of the interest.” Id., at 162.

This would be a different case if the interest income gen-
erated by IOLTA accounts was transferred to the State as
payment “for services rendered” by the State. Id., at 157.
Our holding does not prohibit a State from imposing reason-
able fees it incurs in generating and allocating interest in-
come. See id., at 162; cf. United States v. Sperry Corp., 493
U. S. 52, 60 (1989) (upholding the imposition of a “reasonable
‘user fee’” on those utilizing the Iran-United States Claims
Tribunal). But here the State does not, indeed cannot,
argue that its confiscation of respondents’ interest income
amounts to a fee for services performed. Unlike in Webb’s,
where the State safeguarded and invested the deposited
funds, funds held in IOLTA accounts are managed entirely
by banks and private attorneys.
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In sum, we hold that the interest income generated by
funds held in IOLTA accounts is the “private property” of
the owner of the principal. We express no view as to
whether these funds have been “taken” by the State; nor
do we express an opinion as to the amount of “just compen-
sation,” if any, due respondents. We leave these issues to
be addressed on remand. The judgment of the Court of
Appeals is

Affirmed.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The Court holds that “interest income generated by funds
held in IOLTA accounts is the ‘private property’ of the
owner of the principal.” Ante this page. I do not join in
today’s ruling because the Court’s limited enquiry has led
it to announce an essentially abstract proposition; even as-
suming that the proposition correctly states the law, it may
ultimately turn out to have no significance in resolving the
real issue raised in this case, which is whether the Interest
on Lawyers Trust Account (IOLTA) scheme violates the Tak-
ings Clause of the Fifth Amendment. Since the sounder
course would be to vacate the similarly limited judgment of
the Court of Appeals for the Fifth Circuit and remand for
the broader enquiry outlined below, I respectfully dissent.

The Court recognizes three distinct issues implicated by a
takings claim: whether the interest asserted by the plaintiff
is property, whether the government has taken that prop-
erty, and whether the plaintiff has been denied just compen-
sation for the taking. Ibid. The Court is careful to address
only the first of these questions, ibid., which is the only one
on which the Fifth Circuit ruled. See Washington Legal
Foundation v. Texas Equal Access to Justice Foundation,
94 F. 3d 996, 1004 (1996).
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The affirmative answer given by the Court and the Fifth
Circuit to the question whether IOLTA interest attributable
to a client’s funds is the client’s property states, in essence,
a proposition of state law, which is one source of property
interests entitled to federal constitutional protection, see
Board of Regents of State Colleges v. Roth, 408 U. S. 564, 577
(1972), and Lucas v. South Carolina Coastal Council, 505
U. S. 1003, 1030 (1992). In this instance the relevant state
law is said to embrace the general principle that property in
interest income follows ownership of the principal on which
the interest is earned, ante, at 164-166, and n. 4, and the
Court treats any income generated by a client’s funds like
income that the client could derive directly through a method
of money management or investment that costs more than it
produced, ante, at 169-171.

In addressing only the issue of the property interest, leav-
ing the questions of taking and compensation for a later day
in the litigation of respondents’ action, the Court and the
Court of Appeals have, however, postponed consideration of
the most salient fact relied upon by petitioners in contesting
respondents’ Fifth Amendment claim: that the respondent
client would effectively be barred from receiving any net
interest on his funds subject to the state IOLTA rule by
the combination of an unchallenged federal banking statute
and regulation, 12 U. S. C. §1832(a); 12 CFR §204.130 (1997);
a separate, unchallenged Texas rule of attorney discipline,
Texas Bar Rules, Art. 10, §9, Rule 1.14(b); and unchallenged
Internal Revenue Service interpretations of the Tax Code,
Rev. Rul. 81-209, 1981-2 Cum. Bull. 16; Rev. Rul. 87-2,
1987-1 Cum. Bull. 18. The argument for the view contrary
to the one taken by the Court would emphasize that salient
fact right now. The view that the client has no cognizable
property right in the IOLTA interest is said to rest not only
on a different understanding of the scope of the general prin-
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ciple and its place in state law,! but also upon the very reg-
ulatory framework that would prevent a client from obtain-
ing any net interest on funds now subject to IOLTA, even
if IOLTA did not exist.? It is not, of course, that the fed-
eral and state regulatory combination includes some rule
that is facially inconsistent with the general principle that
interest follows principal; the components of the regulatory
structure do not even directly address the question of who
owns interest. Indeed, the most obvious relevance of the
regulatory provisions and their effects is to the issues of
whether IOLTA results in a taking of the client’s property
and whether any such taking requires compensation. And
yet by this route the regulatory structure becomes relevant
to the property issue as well, simply because the way we
may ultimately resolve the taking and compensation issues
bears on the way we ought to resolve the property issue.
If it should turn out that within the meaning of the Fifth
Amendment, the IOLTA scheme had not taken the property
recognized today, or if it should turn out that the “just com-
pensation” for any taking was zero, then there would be no
practical consequence for purposes of the Fifth Amendment
in recognizing a client’s property right in the interest in the
first place; any such recognition would be an inconsequential

1The highest court of Texas has not understood the general principle
that a property right in interest always follows property in principle in a
way that supports respondents in this IOLTA challenge. See Sellers v.
Harris County, 483 S. W. 2d 242, 243 (Tex. 1972) (owner of principal is
entitled to interest, less administrative and accounting costs). Webb’s
Fabulous Pharmacies, Inc. v. Beckwith, 449 U. S. 155 (1980), is not on
point precisely because it dealt with interest actually in the hands of the
fiduciary, net of any administrative expense.

2These unchallenged state and federal rules clearly fall within the gen-
eral category of relevant law defining property subject to constitutional
protection, see Board of Regents of State Colleges v. Roth, 408 U. S. 564,
577 (1972) (“Property interests” are “created and their dimensions are
defined by existing rules or understandings that stem from an independent
source such as state law”).
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abstraction. Cf. Hooker v. Burr, 194 U. S. 415, 419 (1904)
(If a contractual obligation is impaired, but the obligor is
“not injured to the extent of a penny thereby, his abstract
rights are unimportant”). The significance of the regulatory
structure, and the issues of taking and compensation, should
therefore be considered today.

Approaching the property issue in conjunction with the
two others would, in fact, be entirely faithful to the Fifth
Amendment, for as we have repeatedly said its Takings
Clause does nothing to bar the government from taking
property, but only from taking it without just compensa-
tion, see, e. g., First English Evangelical Lutheran Church
of Glendale v. County of Los Angeles, 482 U.S. 304, 315
(1987); Williamson County Regional Planning Comm’n v.
Hamilton Bank of Johmson City, 473 U. S. 172, 194 (1985).
It thus makes good sense to consider what is property only
in connection with what is a compensable taking, an ap-
proach to Fifth Amendment analysis that not only would
avoid spending time on what might turn out to be an entirely
theoretical matter, but would also reduce the risk of placing
such undue emphasis on the existence of a generalized prop-
erty right as to distort the taking and compensation analyses
that necessarily follow before the Fifth Amendment’s sig-
nificance can be known.?

3For example, with respect to the determination whether government
regulation “goes too far” in diminishing the value of a claimant’s property,
we have repeatedly instructed that a “parcel of property could not first
be divided into what was taken and what was left for the purpose of
demonstrating the taking of the former to be complete and hence compen-
sable.” Concrete Pipe & Products of Cal., Inc. v. Construction Laborers
Pension Trust for Southern Cal., 508 U. S. 602, 644 (1993); see also Penn
Central Transp. Co. v. New York City, 438 U. S. 104, 130-131 (1978). With
its narrow focus on a party’s right to any interest generated by its princi-
pal, the Court’s opinion might be read (albeit erroneously, in my view) to
mean that the accrued interest is the only property right relevant to the
question whether IOLTA effects a taking.
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That is not to say, of course, that we should resolve either
the taking or compensation issues here, for the Fifth Circuit
did not address them. Rather, we should determine here
whether either of the remaining issues might reasonably be
resolved against respondents; if so, we should not abstract
the property issue for resolution in their favor now, but
should return the case to the Court of Appeals to consider
all three issues before resolving the first. Suffice it to say
that both the taking and compensation questions are serious
ones for respondents.

First, as to a taking, we start with Penn Central Transp.
Co. v. New York City, 438 U. S. 104 (1978), and its guidance
about certain sorts of facts that are of particular importance
in what is supposed to be an “ad hoc, factual” enquiry, id.,
at 124, into whether the government has “go[ne] too far.”
Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 415 (1922).
Attention should be paid to the nature of the government’s
action, its economic impact, and the degree of any inter-
ference with reasonable, investment-backed expectations.
Penn Central, supra, at 124. Here it is enough to note the
possible significance of the facts that there is no physical
occupation or seizure of tangible property, cf. Loretto v. Tele-
prompter Manhattan CATV Corp., 458 U. S. 419, 426 (1982)
(noting that physical intrusion is “unusually serious” in the
takings context); that there is no apparent economic im-
pact (since the client would have no net interest to go in his
pocket, IOLTA or no IOLTA); and that the facts present
neither anything resembling an investment nor (for the rea-
son just given) any apparent basis for reasonably expecting
to obtain net interest. While a court would certainly con-
sider any proposal that respondents might make for a depar-
ture from the Penn Central approach to vindicating the Fifth
Amendment in these circumstances, application of Penn Cen-
tral would not bode well for claimants like respondents.

Second, as to the just compensation requirement, the
client’s inability to earn net interest outside IOLTA, due to
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the unchallenged federal and state regulations, raises serious
questions about entitlement to any compensation (which, if
required, would convert any “taking” into a wash transac-
tion from the client’s standpoint). “Just compensation” gen-
erally means “the full monetary equivalent of the property
taken.” United States v. Reynolds, 397 U. S. 14, 16 (1970).
In determining the amount of just compensation for a tak-
ing, a court seeks to place a claimant “‘in as good a position
pecuniarily as if his property had not been taken.”” United
States v. 564.5} Acres of Monroe and Pike County Land,
441 U. S. 506, 510 (1979) (quoting Olson v. United States,
292 U.S. 246, 255 (1934)), calculating any loss objectively
and independently of the claimant’s subjective valuation, see,
e. 9., Kimball Laundry Co. v. United States, 338 U.S. 1, 5
(1949).

Thus, in deciding what award would be needed to place
the client respondent in as good a position as he would have
enjoyed without a taking, a court presumably would look to
the claimant’s putative property interest as it was or would
have been enjoyed in the absence of IOLTA, cf. Boston
Chamber of Commerce v. Boston, 217 U. S. 189, 195 (1910),
and consequently would measure any required compensation
by the claimant’s loss, not by the government’s (or the pub-
lic’s) gain, ibid. This rule would not obviously produce
much benefit to respondents. While it has been suggested
in their favor that a cognizable taking may occur even when
value has been enhanced, on the supposed authority of Lo-
retto, supra, at 437, n. 15, that case dealt only with physical
occupation, it rested on no finding that value had actually
been enhanced, and it held nothing about the legal conse-
quences of an actual finding that enhancement had occurred.
The Court today makes a further suggestion of a way in
which respondents might deflect the objection that they have
lost nothing, when it observes that the notion of property is
not limited by the concept of value, ante, at 170. But the
Court makes the point by equating the government’s seizure
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of funds from the pocket of a failing business owner with
IOLTA’s disposition of funds the client never had or could
have received. Neither the equation, nor its relevance to
the Fifth Amendment’s guarantee of just compensation, is
immune to question.

But, however these issues of taking and compensation
may someday be adjudicated, two things are clear now: the
issues are serious and they might be resolved against re-
spondents. If that should happen, today’s holding would
stand as an abstract proposition without significance for the
application of the Fifth Amendment.

If abstraction were guaranteed to be harmless, of course,
an abstract ruling now and again would not matter much,
beyond the time spent reaching it. But our law has been
wary of abstract legal propositions not only because the
common-law tradition is a practical one, but because abstrac-
tions pose their own peculiar risks. As THE CHIEF JUSTICE
noted in a different but related context, there is a danger in
“cutting loose the notion of ‘just compensation’ from the
notion of ‘private property.’” Almota Farmers Elevator &
Warehouse Co. v. United States, 409 U.S. 470, 486 (1973)
(REHNQUIST, J., dissenting); see also id., at 482-483 (“While
the inquiry as to what property interest is taken by the con-
demnor and the inquiry as to how that property interest
shall be valued are not identical ones, they cannot be di-
vorced without seriously undermining a number of rules
dealing with the law of eminent domain”).

One may wonder here not only whether the theoretical
property analysis may skew the resolution of the taking and
compensation issues that will follow, but also how far today’s
holding may unsettle accepted governmental practice else-
where. By recognizing an abstract property right to inter-
est “actually ‘earned’” by a party’s principal, ante, at 168,
does the Court not raise the possibility of takings challenges
whenever the government holds and makes use of the prin-
cipal of private parties, as it frequently does? When, for
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example, the National Government, or a State, has engaged
in excessive tax withholding, it does not refund the inter-
est earned between the time of withholding and the issu-
ance of a refund. For any number of reasons unrelated to
the recognition or nonrecognition of a generalized prop-
erty right in interest, but tied to the questions of takings
and compensation, it seems unlikely that such withholding
practices would violate the Fifth Amendment. Neverthe-
less, the Court’s abstract ruling may encourage claims of just
this sort.

To avoid the dangers of abstraction, I would therefore
vacate the judgment of the Court of Appeals and remand for
plenary Fifth Amendment consideration. If, however, the
property interest question is to be considered in the abstract,
I would recast it and answer it as JUSTICE BREYER has done
in his own dissenting opinion, which I join.

JUSTICE BREYER, with whom JUSTICE STEVENS, JUS-
TICE SOUTER, and JUSTICE GINSBURG join, dissenting.

The question presented is whether “interest earned on
client trust funds,” which would “not earn interest” in the
absence of a special “IOLTA program,” amounts to a “prop-
erty interest of the client or lawyer” for purposes of the
Fifth Amendment’s Takings Clause. Brief for Petitioners i;
Brief for Respondents i; see U.S. Const., Amdt. 5 (“nor
shall private property be taken for public use, without just
compensation”).

The question presented is premised on four assumptions:
First, that lawyers sometimes hold small amounts of clients’
funds for short periods of time; second, that because of fed-
eral tax and banking rules and regulations, such funds nor-
mally could not earn interest during that time; third, that
state Interest on Lawyers Trust Account (IOLTA) rules re-
quire lawyers to place such funds in a special account where,
mixed with other funds, they will earn interest; and fourth,
that IOLTA rules require that interest earned on these funds
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is distributed to groups that represent low-income individu-
als rather than to the lawyers or their clients who own the
funds.

Insofar as factual circumstances such as these raise a
Fifth Amendment question, I agree with JUSTICE SOUTER
that the question is whether Texas, by requiring the plac-
ing of the funds in special IOLTA accounts and depriving
the funds’ owners of the subsequently earned interest has
temporarily “taken” what is undoubtedly “private prop-
erty,” namely, the client’s funds, 1. e., the principal, without
“just compensation.” To answer this (appropriately framed)
question, the parties and the lower courts would have to
consider whether the use of the principal in the fashion
dictated by the IOLTA rules amounts to a deprivation of a
property right, and, if so, whether the government’s “tak-
ing” required compensating the owner of the funds, where
it did not deprive the funds’ owners of interest they might
have otherwise received. But the Court of Appeals did not
address this latter question. See ante, at 179 (SOUTER, J.,
dissenting).

Although I believe it wrong to separate Takings Clause
analysis of the property rights at stake from analysis of
the alleged deprivation, I have considered the question pre-
sented on its own terms. And, on the majority’s as-
sumptions, I believe that its answer is not the right one.
The majority’s answer rests upon the use of a legal truism,
namely, “interest follows principal,” and its application of a
particular case, namely, Webb’s Fabulous Pharmacies, Inc.
v. Beckwith, 449 U. S. 155 (1980). See ante, at 166, 171. In
my view, neither truism nor case can answer the hypothetical
question the Court addresses.

The truism does not help because the question presented
assumes circumstances that differ dramatically from those in
which interest is ordinarily at issue. Ordinarily, prin-
cipal is capable of generating interest for whoever holds it.
Here, by the very terms of the question, we must assume
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that (because of pre-existing federal law) the client’s princi-
pal could not generate interest without IOLTA intervention.
That is to say, the client could not have had an expectation
of receiving interest without that intervention. Nor can
one say that IOLTA rules excluded, or prevented, the cli-
ent’s use of his principal to generate interest that would
otherwise be his. Under these circumstances, what is the
property right of the client that IOLTA could have “confis-
catled]”? Ante, at 167.

The most that Texas law here could have taken from the
client is not a right to use his principal to create a benefit
(for he had no such right), but the client’s right to keep the
client’s principal sterile, a right to prevent the principal from
being put to productive use by others. Cf. National Bd. of
YMCA v. United States, 395 U. S. 85, 92-93 (1969) (noting
that government deprivation of property requiring com-
pensation normally takes from an owner use that the owner
may otherwise make of the property). And whatever this
Court’s cases may have said about the constitutional status
of such a right, they have not said that the Constitution
forces a State to confer, upon the owner of property that
cannot produce anything of value for him, ownership of the
fruits of that property should that property be rendered fer-
tile through the government’s lawful intervention. Cf, e. g.,
United States ex rel. TVA v. Powelson, 319 U.S. 266, 276
(1943) (no need to pay for value that the “power of eminent
domain” itself creates); City of New York v. Sage, 239 U. S.
57, 61 (1915) (city need not pay for value added by unifying
parcels where unification impracticable absent eminent do-
main); United States v. Twin City Power Co., 350 U. S. 222,
228 (1956) (to require payment for value created by govern-
ment “would be to create private claims in the public do-
main”). Thus the question is whether “interest,” earned
only as a result of IOLTA rules and earned upon otherwise
barren client principal, “follows principal.” The slogan “in-
terest follows principal” no more answers that question than
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does King Diarmed’s legendary slogan, “[T]o every cow her
calf.” A. Birrell, Seven Lectures on The Law and History
of Copyright in Books 42 (1889) (internal quotation marks
omitted). Cf. Berkey v. Third Avenue Railway Co., 244
N. Y. 84, 94, 155 N. E. 58, 61 (1926) (Cardozo, J.) (“Metaphors
in law are to be narrowly watched, for starting as devices to
liberate thought, they end often by enslaving it”).

Nor can Webb’s Fabulous Pharmacies answer the ques-
tion presented. But for state intervention the principal in
that case could have, and would have, earned interest. See
449 U. S., at 156-157, and nn. 1, 2 (state law required party
to deposit funds with court, authorized court to hold the
funds in an interest-bearing account, and allowed the court
to claim the interest as well as a fee). Here, federal law
ensured that, in the absence of IOLTA intervention, the cli-
ent’s principal would earn nothing. Webb’s Fabulous Phar-
macies holds that a state law which places that ordinary kind
of principal in an interest-bearing account (which interest
the State unjustifiably keeps) takes “private property .. . for
public use without just compensation.” That holding says
little about this kind of principal, principal that otherwise is
barren. Nor do cases that find a private interest in property
with virtually no economic value tell us to whom the fruits
of that property belong when that property bears fruit
through the intervention of another. Ante, at 169-170 (cit-
ing Loretto v. Teleprompter Manhattan CATV Corp., 458
U. S. 419 (1982); Hodel v. Irving, 481 U. S. 704, 715 (1987)).

If necessary, I should find an answer to the question pre-
sented in other analogies that this Court’s precedents pro-
vide. Land valuation cases, for example, make clear that
the value of what is taken is bounded by that which is
“lost,” not that which the “taker gained.” Boston Chamber
of Commerce v. Boston, 217 U.S. 189, 195 (1910) (opinion
of Holmes, J.); see also United States v. Miller, 317 U. S.
369, 375 (1943) (“[Slpecial value to the condemnor . . . must
be excluded as an element of market value”); United States
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v. Chandler-Dunbar Water Power Co., 229 U. S. 53, 75-76
(1913). This principle suggests that the government must
pay the current value of condemned land, not the added
value that a highway it builds on the property itself creates.
It also suggests that condemnation of, say, riparian rights
in order to build a dam must be followed by compensation
for these rights, not for the value of the electricity that the
dam would later produce. Cf. id., at 76; Twin City Power
Co., supra, at 226-228; United States v. Appalachian Elec.
Power Co., 311 U. S. 377, 423-424, 427 (1940). Indeed, no
one would say that such electricity was, for Takings Clause
purposes, the owner’s “private property,” where, as here, in
the absence of the lawful government “taking,” there would
have been no such property.

These legal analogies more directly address the key as-
sumption raised by the question presented, namely, that “ab-
sent the IOLTA program,” no “interest” could have been
earned. I consequently believe that the interest earned is
not the client’s “private property.”

I respectfully dissent.
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The Firearms Owners’ Protection Act (FOPA) added 18 U. S. C. §924(a)
(1)(D) to the Criminal Code to prohibit anyone from “willfully” violating,
nter alia, §922(a)(1)(A), which forbids dealing in firearms without a
federal license. The evidence at petitioner’s unlicensed dealing trial
was adequate to prove that he was dealing in firearms and that he knew
his conduct was unlawful, but there was no evidence that he was aware
of the federal licensing requirement. The trial judge refused to in-
struct the jury that he could be convicted only if he knew of the federal
licensing requirement, instructing, instead, that a person acts “willfully”
if he acts with the bad purpose to disobey or disregard the law, but that
he need not be aware of the specific law that his conduct may be vio-
lating. The jury found petitioner guilty. The Second Circuit affirmed,
concluding that the instructions were proper and that the Government
had elicited “ample proof” that petitioner had acted willfully.

Held: The term “willfully” in §924(a)(1)(D) requires proof only that the
defendant knew his conduct was unlawful, not that he also knew of the
federal licensing requirement. Pp. 191-200.

(@) When used in the criminal context, a “willful” act is generally one
undertaken with a “bad purpose.” See, e.g., Heikkinen v. United
States, 355 U. S. 273, 279. In other words, to establish a “willful” vio-
lation of a statute, the Government must prove that the defendant
acted with knowledge that his conduct was unlawful. Ratzlafv. United
States, 510 U.S. 135, 137. The Court rejects petitioner’s argument
that, for two principal reasons, a more particularized showing is re-
quired here. His first contention—that the “knowingly” requirement
in §§924(a)(1)(A)—(C) for three categories of acts made unlawful by
§922 demonstrates that the Government must prove knowledge of
the law—is not persuasive because “knowingly” refers to knowledge
of the facts constituting the offense, as distinguished from knowledge
of the law, see, e. g., United States v. Bailey, 444 U. S. 394, 408. With
respect to the three §924 “knowingly” categories, the background pre-
sumption that every citizen knows the law makes it unnecessary to
adduce specific evidence to prove an evil-meaning mind. As regards
the “willfully” category here at issue, however, the jury must find that
the defendant acted with such a mind, 1. e., with knowledge that his
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conduct was unlawful. Also rejected is petitioner’s second argument:
that §924(a)(1)(D) must be read to require knowledge of the law in light
of this Court’s adoption of a similar interpretation in cases concerned
with willful violations of the tax laws, see, e. g., Cheek v. United States,
498 U. S. 192, 201, and the willful structuring of cash transactions to
avoid a bank reporting requirement, see Ratzlaf, 510 U. S., at 138, 149.
Those cases are readily distinguishable because they involved highly
technical statutes that threatened to ensnare individuals engaged in
apparently innocent conduct. That danger is not present here because
the jury found that this petitioner knew that his conduct was unlawful.
Pp. 191-196.

(b) Petitioner’s additional arguments based on his reading of congres-
sional intent are rejected. FOPA’s legislative history is too ambigu-
ous to offer him much assistance, since his main support lies in state-
ments made by opponents of the bill. See, e. g., Schwegmann Brothers
v. Calvert Distillers Corp., 341 U.S. 384, 394. His next argument—
that, at the time FOPA was passed, the “willfulness” requirements in
§§923(d)(1)(C)—(D) had uniformly been interpreted to require knowl-
edge of the law—is inaccurate because a number of courts had reached
different conclusions. Moreover, the cases adopting petitioner’s view
support the notion that disregard of a known legal obligation is suffi-
cient to establish a willful violation, but in no way make it necessary.
Petitioner’s final argument—that §922(b)(3), which is governed by
§924(a)(1)(D), indicates that Congress intended “willfully” to include
knowledge of the law—fails for a similar reason. Pp. 196-199.

(¢) The trial court’s misstatement of law in a jury instruction given
after the correct instructions were given—specifically, a sentence as-
serting that “the government [need not] prove that [petitioner] had
knowledge that he was breaking the law”—does not provide a basis
for reversal because (1) petitioner did not effectively object to that
sentence; (2) in the context of the entire instructions, it seems unlikely
that the jury was misled; (3) petitioner failed to raise this argument in
the Second Circuit; and (4) this Court’s grant of certiorari was limited
to the narrow legal question hereinbefore decided. Pp. 199-200.

122 F. 3d 90, affirmed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
KENNEDY, SOUTER, THOMAS, and BREYER, JJ., joined. SOUTER, J., filed
a concurring opinion, post, p. 200. SCALIA, J., filed a dissenting opinion,
in which REENQUIST, C. J., and GINSBURG, J., joined, post, p. 200.

Roger Benmnet Adler argued the cause for petitioner.
With him on the briefs was Martin B. Adelman.
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Kent L. Jones argued the cause for the United States.
With him on the brief were Solicitor General Waxman, Act-
g Assistant Attorney General Keeney, Deputy Solicitor
General Dreeben, and John F. De Pue.*

JUSTICE STEVENS delivered the opinion of the Court.

Petitioner was convicted of “willfully” dealing in fire-
arms without a federal license. The question presented is
whether the term “willfully” in 18 U. S. C. §924(a)(1)(D) re-
quires proof that the defendant knew that his conduct was
unlawful, or whether it also requires proof that he knew of
the federal licensing requirement.

I

In 1968 Congress enacted the Omnibus Crime Control and
Safe Streets Act. 82 Stat. 197-239. In Title IV of that Act
Congress made findings concerning the impact of the traffic
in firearms on the prevalence of lawlessness and violent
crime in the United States® and amended the Criminal Code

*Briefs of amici curiae urging reversal were filed for the Gun Owners
Foundation by James H. Jeffries I1I and James H. Wentzel; and for the
National Association of Criminal Defense Lawyers by Barbara Bergman
and Stephen P. Halbrook.

14Sec. 901. (a) The Congress hereby finds and declares—

“(1) that there is a widespread traffic in firearms moving in or otherwise
affecting interstate or foreign commerce, and that the existing Federal
controls over such traffic do not adequately enable the States to control
this traffic within their own borders through the exercise of their police
power;

“(2) that the ease with which any person can acquire firearms other than
a rifle or shotgun (including criminals, juveniles without the knowledge
or consent of their parents or guardians, narcotics addicts, mental defec-
tives, armed groups who would supplant the functions of duly consti-
tuted public authorities, and others whose possession of such weapons
is similarly contrary to the public interest) is a significant factor in the
prevalence of lawlessness and violent crime in the United States;

“(3) that only through adequate Federal control over interstate and for-
eign commerce in these weapons, and over all persons engaging in the
businesses of importing, manufacturing, or dealing in them, can this grave
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to include detailed provisions regulating the use and sale
of firearms. As amended, 18 U.S. C. §922 defined a num-
ber of “unlawful acts”; subsection (a)(1) made it unlawful for
any person except a licensed dealer to engage in the business
of dealing in firearms.? Section 923 established the federal
licensing program and repeated the prohibition against deal-
ing in firearms without a license, and § 924 specified the pen-
alties for violating “any provision of this chapter.” Read
literally, §924 authorized the imposition of a fine of up to
$5,000 or a prison sentence of not more than five years, “or
both,” on any person who dealt in firearms without a license
even if that person believed that he or she was acting law-
fully? As enacted in 1968, §§922(a)(1) and 924 omitted an
express scienter requirement and therefore arguably im-
posed strict criminal liability on every unlicensed dealer in
firearms. The 1968 Act also omitted any definition of the
term “engaged in the business” even though that conduct
was an element of the unlawful act prohibited by §922(a)(1).

In 1986 Congress enacted the Firearms Owners’ Protec-
tion Act (FOPA), in part, to cure these omissions. The find-
ings in that statute explained that additional legislation was
necessary to protect law-abiding citizens with respect to the
acquisition, possession, or use of firearms for lawful pur-

problem be properly dealt with, and effective State and local regulation
of this traffic be made possible . ...” 82 Stat. 225.

282 Stat. 228. The current version of this provision, which is substan-
tially the same as the 1968 version, is codified at 18 U. S. C. §922(a)(1)(A).
It states:

“(a) It shall be unlawful—

“(1) for any person—

“(A) except a licensed importer, licensed manufacturer, or licensed
dealer, to engage in the business of importing, manufacturing, or dealing
in firearms, or in the course of such business to ship, transport, or receive
any firearm in interstate or foreign commerce.”

34§924. Penalties

“(a) Whoever violates any provision of this chapter . . . shall be fined
not more than $5,000 or imprisoned not more than five years, or both.”
82 Stat. 233.



188 BRYAN v. UNITED STATES

Opinion of the Court

poses.* FOPA therefore amended §921 to include a defini-
tion of the term “engaged in the business,”® and amended
§924 to add a scienter requirement as a condition to the im-
position of penalties for most of the unlawful acts defined in
§922. For three categories of offenses the intent required
is that the defendant acted “knowingly”; for the fourth cate-
gory, which includes “any other provision of this chapter,”
the required intent is that the defendant acted “willfully.”®

4“The Congress finds that—

“(b)(2) additional legislation is required to reaffirm the intent of the
Congress, as expressed in section 101 of the Gun Control Act of 1968, that
‘it is not the purpose of this title to place any undue or unnecessary Fed-
eral restrictions or burdens on law-abiding citizens with respect to the
acquisition, possession, or use of firearms appropriate to the purpose of
hunting, trapshooting, target shooting, personal protection, or any other
lawful activity, and that this title is not intended to discourage or eliminate
the private ownership or use of firearms by law-abiding citizens for lawful
purposes.”” 100 Stat. 449.

5“Section 921 of title 18, United States Code, is amended—

“(21) The term engaged in the busmess means—

“(C) as applied to a dealer in ﬁrearms as deﬁned in section 921
(@)(11)(A), a person who devotes time, attention, and labor to dealing in
firearms as a regular course of trade or business with the principal objec-
tive of livelihood and profit through the repetitive purchase and resale of
firearms, but such term shall not include a person who makes occasional
sales, exchanges, or purchases of firearms for the enhancement of a per-
sonal collection or for a hobby, or who sells all or part of his personal
collection of firearms . ...” 100 Stat. 449-450.

6Title 18 U. S. C. §924(a)(1) currently provides:

“Except as otherwise provided in this subsection, subsection (b), (c),
or (f) of this section, or in section 929, whoever—

“(A) knowingly makes any false statement or representation with re-
spect to the information required by this chapter to be kept in the records
of a person licensed under this chapter or in applying for any license or
exemption or relief from disability under the provisions of this chapter;

“(B) knowingly violates subsection (a)4), (f), (k), (r), (v), or (w) of
section 922;
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The §922(a)(1)(A)7 offense at issue in this case is an “other
provision” in the “willfully” category.

II

The jury having found petitioner guilty, we accept the
Government’s version of the evidence. That evidence
proved that petitioner did not have a federal license to deal
in firearms; that he used so-called “straw purchasers” in Ohio
to acquire pistols that he could not have purchased himself;
that the straw purchasers made false statements when pur-
chasing the guns; that petitioner assured the straw purchas-
ers that he would file the serial numbers off the guns; and
that he resold the guns on Brooklyn street corners known for
drug dealing. The evidence was unquestionably adequate to
prove that petitioner was dealing in firearms, and that he
knew that his conduct was unlawful.® There was, however,
no evidence that he was aware of the federal law that pro-
hibits dealing in firearms without a federal license.

Petitioner was charged with a conspiracy to violate 18
U.S.C. §922(a)(1)(A), by willfully engaging in the busi-
ness of dealing in firearms, and with a substantive viola-
tion of that provision.” After the close of evidence, peti-
tioner requested that the trial judge instruct the jury that
petitioner could be convicted only if he knew of the federal

“(C) knowingly imports or brings into the United States or any posses-
sion thereof any firearm or ammunition in violation of section 922(1); or

“(D) willfully violates any other provision of this chapter,

“shall be fined under this title, imprisoned not more than five years,
or both.”

"See n. 2, supra.

8 Why else would he make use of straw purchasers and assure them that
he would shave the serial numbers off the guns? Moreover, the street
corner sales are not consistent with a good-faith belief in the legality of
the enterprise.

9 Although the prohibition against unlicensed dealing in firearms is
set forth in §922, see n. 2, supra, the criminal sanction is set forth in
§924(a)(1), see n. 6, supra.
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licensing requirement,!® but the judge rejected this request.
Instead, the trial judge gave this explanation of the term
“willfully”:

“A person acts willfully if he acts intentionally and pur-
posely and with the intent to do something the law for-
bids, that is, with the bad purpose to disobey or to disre-
gard the law. Now, the person need not be aware of the
specific law or rule that his conduct may be violating.
But he must act with the intent to do something that
the law forbids.” 1!

Petitioner was found guilty on both counts. On appeal
he argued that the evidence was insufficient because there
was no proof that he had knowledge of the federal licensing
requirement, and that the trial judge had erred by failing
to instruct the jury that such knowledge was an essential
element of the offense. The Court of Appeals affirmed.
122 F. 3d 90 (CA2 1997). It concluded that the instruections
were proper and that the Government had elicited “ample
proof” that petitioner had acted willfully. App. 22.

Because the Eleventh Circuit has held that it is necessary
for the Government to prove that the defendant acted with
knowledge of the licensing requirement, United States v.
Sanchez-Corcino, 85 F. 3d 549, 553-554 (1996), we granted
certiorari to resolve the conflict. 522 U. S. 1024 (1997).

WCKNOWLEDGE OF THE LAW

“The Federal Firearms Statute which the Defendant is charged with,
conspiracy to violate and with allegedly violated [sic/, is a specific intent
statute. You must accordingly find, beyond a reasonable doubt, that De-
fendant at all relevant times charged, acted with the knowledge that it
was unlawful to engage in the business of firearms distribution lawfully
purchased by a legally permissible transferee or gun purchaser.

“I'Y]ou must be persuaded that with the actual knowledge of the federal
firearms licensing laws Defendant acted in knowing and intentional vio-
lation of them.” App. 17 (citing Ratzlaf v. United States, 510 U. S. 135
(1994)).

11 App. 18-19.
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The word “willfully” is sometimes said to be “a word of
many meanings” whose construction is often dependent on
the context in which it appears. See, e. g., Spies v. United
States, 317 U. S. 492, 497 (1943). Most obviously it differ-
entiates between deliberate and unwitting conduct, but in
the criminal law it also typically refers to a culpable state
of mind. As we explained in United States v. Murdock, 290
U. S. 389 (1933), a variety of phrases have been used to de-
scribe that concept.’? As a general matter, when used in
the criminal context, a “willful” act is one undertaken with
a “bad purpose.”!® In other words, in order to establish a

124The word often denotes an act which is intentional, or knowing, or
voluntary, as distinguished from accidental. But when used in a crimi-
nal statute it generally means an act done with a bad purpose (Felton v.
United States, 96 U. S. 699; Potter v. United States, 155 U. S. 438; Spurr
v. United States, 174 U.S. 728); without justifiable excuse (Felton v.
United States, supra; Williams v. People, 26 Colo. 272; 57 Pac. 701; People
v. Jewell, 138 Mich 620; 101 N. W. 835; St. Louis, I. M. & S. Ry. Co. v.
Batesville & W. Tel. Co., 80 Ark. 499; 97 S. W. 660; Clay v. State, 52 Tex. Cr.
555; 107 S. W. 1129); stubbornly, obstinately, perversely, Wales v. Miner, 89
Ind. 118, 127; Lynch v. Commonwealth, 131 Va. 762; 109 S. E. 427; Claus
v. Chicago Gt. W. Ry. Co., 136 Towa 7; 111 N. W. 15; State v. Harwell, 129
N. C. 550; 40 S. E. 48. The word is also employed to characterize a thing
done without ground for believing it is lawful (Roby v. Newton, 121 Ga.
679; 49 S. E. 694), or conduct marked by careless disregard whether or not
one has the right so to act, United States v. Philadelphia & R. Ry. Co.,
223 Fed. 207, 210; State v. Savre, 129 Iowa 122; 105 N. W. 387; State v.
Morgan, 136 N. C. 628; 48 S. E. 670.” 290 U. S., at 394-395.

8 See, e. g., Heikkinen v. United States, 355 U. S. 273, 279 (1958) (“There
can be no willful failure by a deportee, in the sense of §20(c), to apply
to, and identify, a country willing to receive him in the absence of evi-
dence . . . of a ‘bad purpose’ or ‘[non-]justifiable excuse,” or the like. . . .
[T]t cannot be said that he acted ‘willfully’—i. e., with a ‘bad purpose’ or
without ‘justifiable excuse’”); United States v. Murdock, 290 U. S. 389, 394
(1933) (“[W]hen used in a criminal statute [willfully] generally means an
act done with a bad purpose”); Felton v. United States, 96 U. S. 699, 702
(1878) (“Doing or omitting to do a thing knowingly and wilfully, im-
plies not only a knowledge of the thing, but a determination with a bad
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“willful” violation of a statute, “the Government must prove
that the defendant acted with knowledge that his conduct
was unlawful.” Ratzlaf v. United States, 510 U. S. 135, 137
(1994).

Petitioner argues that a more particularized showing is
required in this case for two principal reasons. First, he
argues that the fact that Congress used the adverb “know-
ingly” to authorize punishment of three categories of acts
made unlawful by §922 and the word “willfully” when it re-
ferred to unlicensed dealing in firearms demonstrates that
the Government must shoulder a special burden in cases like
this. This argument is not persuasive because the term
“knowingly” does not necessarily have any reference to a
culpable state of mind or to knowledge of the law. As Jus-
tice Jackson correctly observed, “the knowledge requisite
to knowing violation of a statute is factual knowledge as dis-
tinguished from knowledge of the law.”!* Thus, in United

9

intent to do it or to omit doing it. ‘The word “wilfully,”’ says Chief Jus-
tice Shaw, ‘in the ordinary sense in which it is used in statutes, means not
merely “voluntarily,” but with a bad purpose.” 20 Pick. (Mass.) 220. ‘It
is frequently understood,” says Bishop, ‘as signifying an evil intent with-
out justifiable excuse.” Crim. Law, vol. i. sect. 428”); 1 L. Sand, J. Siffert,
W. Loughlin, & S. Reiss, Modern Federal Jury Instructions §3A.01,
p- 3A-18 (1997) (“ ‘Willfully’ means to act with knowledge that one’s con-
duct is unlawful and with the intent to do something the law forbids, that
is to say with the bad purpose to disobey or to disregard the law”).

14Tn his opinion dissenting from the Court’s decision upholding the con-
stitutionality of a statute authorizing punishment for the knowing viola-
tion of an Interstate Commerce regulation, Justice Jackson wrote:

“It is further suggested that a defendant is protected against indefi-
niteness because conviction is authorized only for knowing violations.
The argument seems to be that the jury can find that defendant knowingly
violated the regulation only if it finds that it knew the meaning of the
regulation he was accused of violating. With the exception of Screws v.
United States, 325 U.S. 91, which rests on a very particularized basis,
the knowledge requisite to knowing violation of a statute is factual knowl-
edge as distinguished from knowledge of the law. I do not suppose the
Court intends to suggest that if petitioner knew nothing of the existence
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States v. Bailey, 444 U. S. 394 (1980), we held that the prose-
cution fulfills its burden of proving a knowing violation of
the escape statute “if it demonstrates that an escapee knew
his actions would result in his leaving physical confinement
without permission.” Id., at 408. And in Staples v. United
States, 511 U. S. 600 (1994), we held that a charge that the
defendant’s possession of an unregistered machinegun was
unlawful required proof “that he knew the weapon he pos-
sessed had the characteristics that brought it within the stat-
utory definition of a machinegun.” Id., at 602. It was not,
however, necessary to prove that the defendant knew that
his possession was unlawful. See Rogers v. United States,
522 U. S. 252, 254-255 (1998) (plurality opinion). Thus, un-
less the text of the statute dictates a different result,® the
term “knowingly” merely requires proof of knowledge of the
facts that constitute the offense.

With respect to the three categories of conduct that are
made punishable by §924 if performed “knowingly,” the
background presumption that every citizen knows the law
makes it unnecessary to adduce specific evidence to prove
that “an evil-meaning mind” directed the “evil-doing hand.” 16
More is required, however, with respect to the conduct in
the fourth category that is only criminal when done “will-
fully.” The jury must find that the defendant acted with an
evil-meaning mind, that is to say, that he acted with knowl-
edge that his conduct was unlawful.

Petitioner next argues that we must read §924(a)(1)(D)
to require knowledge of the law because of our inter-

of such a regulation its ignorance would constitute a defense.” Boyce
Motor Lines, Inc. v. United States, 342 U. S. 337, 345 (1952).

15 Liparota v. United States, 471 U. S. 419 (1985), was such a case. We
there concluded that both the term “knowing” in 7 U. S. C. §2024(c) and
the term “knowingly” in §2024(b)(1) literally referred to knowledge of the
law as well as knowledge of the relevant facts. See id., at 428-430.

16 Justice Jackson’s translation of the terms mens rea and actus reus is
found in his opinion for the Court in Morissette v. United States, 342 U. S.
246, 251 (1952).
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pretation of “willfully” in two other contexts. In certain
cases involving willful violations of the tax laws, we have
concluded that the jury must find that the defendant was
aware of the specific provision of the tax code that he was
charged with violating. See, e. g., Cheek v. United States,
498 U. S. 192, 201 (1991).1" Similarly, in order to satisfy a
willful violation in Ratzlaf, we concluded that the jury had
to find that the defendant knew that his structuring of
cash transactions to avoid a reporting requirement was un-
lawful. See 510 U. S., at 138, 149. Those cases, however,
are readily distinguishable. Both the tax cases!® and Ratz-
laf1? involved highly technical statutes that presented the
danger of ensnaring individuals engaged in apparently inno-
cent conduct.?’ As a result, we held that these statutes

"Even in tax cases, we have not always required this heightened mens
rea. In United States v. Pomponio, 429 U. S. 10 (1976) (per curiam), for
example, the jury was instructed that a willful act is one done “with [the]
bad purpose either to disobey or to disregard the law.” Id., at 11. We
approved of this instruction, concluding that “[t]he trial judge . . . ade-
quately instructed the jury on willfulness.” Id., at 13.

18 As we stated in Cheek v. United States, 498 U. S. 192, 199-200 (1991):

“The proliferation of statutes and regulations has sometimes made it
difficult for the average citizen to know and comprehend the extent of the
duties and obligations imposed by the tax laws. Congress has accordingly
softened the impact of the common-law presumption by making specific
intent to violate the law an element of certain federal criminal tax of-
fenses. Thus, the Court almost 60 years ago interpreted the statutory
term ‘willfully’ as used in the federal criminal tax statutes as carving out
an exception to the traditional rule [that every person is presumed to
know the law]. This special treatment of criminal tax offenses is largely
due to the complexity of the tax laws.”

9See Bates v. United States, 522 U. S. 23, 31, n. 6 (1997) (noting that
Ratzlaf’s holding was based on the “particular statutory context of cur-
rency structuring”); Ratzlaf, 510 U. S., at 149 (Court’s holding based on
“particular contex[t]” of currency structuring statute).

20 Id., at 144-145 (“[Clurrency structuring is not inevitably nefarious. . . .
Nor is a person who structures a currency transaction invariably moti-
vated by a desire to keep the Government in the dark”; Government’s
construction of the statute would criminalize apparently innocent activ-
ity); Cheek, 498 U. S., at 205 (“[I]n ‘our complex tax system, uncertainty
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“carvle] out an exception to the traditional rule” that igno-
rance of the law is no excuse?! and require that the defendant
have knowledge of the law.?* The danger of convicting indi-
viduals engaged in apparently innocent activity that moti-
vated our decisions in the tax cases and Ratzlaf is not pres-
ent here because the jury found that this petitioner knew
that his conduct was unlawful.?

often arises even among taxpayers who earnestly wish to follow the law,’
and ‘“[i]t is not the purpose of the law to penalize frank difference of
opinion or innocent errors made despite the exercise of reasonable care.”’
United States v. Bishop, 412 U. S. 346, 360-361 (1973) (quoting Spies v.
United States, 317 U.S. 492, 496 (1943))”); Murdock, 290 U. S., at 396
(“Congress did not intend that a person, by reason of a bona fide misunder-
standing as to his liability for the tax, as to his duty to make a return, or
as to the adequacy of the records he maintained, should become a criminal
by his mere failure to measure up to the prescribed standard of conduct”).

21 Cheek, 498 U. 8., at 200; see also Ratzlaf, 510 U. S., at 149 (noting the
“venerable principle that ignorance of the law generally is no defense to a
criminal charge,” but concluding that Congress intended otherwise in the
“particular contex[t]” of the currency structuring statute).

2 Even before Ratzlaf was decided, then-Chief Judge Breyer explained
why there was a need for specificity under those statutes that is inapplica-
ble when there is no danger of conviction of a defendant with an innocent
state of mind. He wrote:

“I believe that criminal prosecutions for ‘currency law’ violations, of the
sort at issue here, very much resemble criminal prosecutions for tax law
violations. Compare 26 U. S. C. §§60501, 7203 with 31 U.S. C. §§5322,
5324. Both sets of laws are technical; and both sets of laws sometimes
criminalize conduct that would not strike an ordinary citizen as immoral
or likely unlawful. Thus, both sets of laws may lead to the unfair result
of criminally prosecuting individuals who subjectively and honestly be-
lieve they have not acted criminally. Cheek v. United States, 498 U. S.
192. .. (1991), sets forth a legal standard that, by requiring proof that the
defendant was subjectively aware of the duty at issue, would avoid such
unfair results.” United States v. Aversa, 984 F. 2d 493, 502 (CA1 1993)
(concurring opinion).

He therefore concluded that the “same standards should apply in both”
the tax cases and in cases such as Ratzlaf. 984 F. 2d, at 503.

2 Moreover, requiring only knowledge that the conduct is unlawful is
fully consistent with the purpose of FOPA, as FOPA was enacted to pro-
tect law-abiding citizens who might inadvertently violate the law. See
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Thus, the willfulness requirement of § 924(a)(1)(D) does not
carve out an exception to the traditional rule that ignorance
of the law is no excuse; knowledge that the conduct is unlaw-

ful is all that is required.
v

Petitioner advances a number of additional arguments
based on his reading of congressional intent. Petitioner first
points to the legislative history of FOPA, but that history
is too ambiguous to offer petitioner much assistance. Peti-
tioner’s main support lies in statements made by opponents
of the bill.?* As we have stated, however, “[t]he fears and
doubts of the opposition are no authoritative guide to the
construction of legislation.” Schwegmann Brothers v. Cal-
vert Distillers Corp., 341 U.S. 384, 394 (1951). “In their
zeal to defeat a bill, they understandably tend to overstate
its reach.” NLRB v. Fruit Packers, 377 U. S. 58, 66 (1964).%

Petitioner next argues that, at the time FOPA was passed,
the “willfulness” requirements in other subsections of
the statute—§8§923(d)(1)(C)-(D)—had uniformly been inter-
preted by lower courts to require knowledge of the law; peti-
tioner argues that Congress intended that “willfully” should
have the same meaning in §924(a)(1)(D). As an initial mat-
ter, the lower courts had come to no such agreement. While
some courts had stated that willfulness in § 923(d)(1) is satis-

n. 4, supra; see also United States v. Andrade, 135 F. 3d 104, 108-109
(CA1 1998).

% For example, Representative Hughes, a staunch opponent of the bill,
stated that the willfulness requirement would “make it next to impossible
to convict dealers, particularly those who engage in business without ac-
quiring a license, because the prosecution would have to show that the
dealer was personally aware of every detail of the law, and that he made a
conscious decision to violate the law.” 132 Cong. Rec. 6875 (1986). Even
petitioner’s amicus acknowledges that this statement was “undoubtedly
an exaggeration.” Brief for National Association of Criminal Defense
Lawyers as Amicus Curiae 14.

2 See also Andrade, 135 F. 3d, at 108-109.
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fied by a disregard of a known legal obligation,?® willful was
also interpreted variously to refer to “purposeful, intentional
conduct,”?” “indifferen[ce] to the requirements of the law,” 2
or merely a “conscious, intentional, deliberate, voluntary de-
cision.”? Moreover, in each of the cases in which disregard
of a known legal obligation was held to be sufficient to estab-
lish willfulness, it was perfectly clear from the record that
the licensee had knowledge of the law;*° thus, while these

% See, e. g., Perri v. Department of the Treasury, 637 F. 2d 1332, 1336
(CA9 1981); Stein’s Inc. v. Blumenthal, 649 F. 2d 463, 467-468 (CA7 1980).

2T Rich v. United States, 383 F. Supp. 797, 800 (SD Ohio 1974).

2 Lewin v. Blumenthal, 590 F. 2d 268, 269 (CA8 1979); Fin & Feather
Sport Shop v. United States Treasury Department, 481 F. Supp. 800, 807
(Neb. 1979).

2 Prino v. Simon, 606 F. 2d 449, 451 (CA4 1979) (internal quotation
marks omitted); see also Stein’s, 649 F. 2d, at 467 (“[I]f a person 1) in-
tentionally does an act which is prohibited, irrespective of evil motive
or reliance on erroneous advice, or 2) acts with careless disregard of stat-
utory requirements, the violation is willful” (internal quotation marks
omitted)).

30 Perri, 637 F. 2d, at 1336 (“The district court found Perri knew a straw-
man transaction would violate the Act”); Stein’s, 649 F. 2d, at 468 (“The
record shows that the plaintiff’s agents were instructed on the require-
ments of the law and acknowledged an understanding of the Secre-
tary’s regulations. Nevertheless, and despite repeated warnings from the
Secretary, violations continued to occur” (footnote omitted)); Powers v.
Bureaw of Alcohol, Tobacco and Firearms, 505 F. Supp. 695, 698 (ND
Fla. 1980) (“Bureau representatives inspected Powers August 31, 1976.
They pointed out his many violations, gave him a copy of the regulations,
thoroughly explained his obligations, and gave him a pamphlet explaining
his obligations. As of that date Powers knew his obligations”); Shyda v.
Director, Bureau of Alcohol, Tobacco and Firearms, 448 F. Supp. 409, 415
(MD Pa. 1977) (“[A]t the formal administrative hearing petitioner admitted
on the stand under oath that he was aware of the specific legal obligation
at issue”); Mayesh v. Schultz, 58 F. R. D. 537, 540 (SD Ill. 1973) (“The
uncontroverted evidence shows clearly that plaintiff was aware of the
above holding period requirements. Mr. Mayesh had been previously
advised on the requirements under Illinois law, and he clearly acknowl-
edged that he was aware of them”); McLemore v. United States Treasury
Department, 317 F. Supp. 1077, 1078 (ND Fla. 1970) (finding that both
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cases support the notion that disregard of a known legal obli-
gation is sufficient to establish a willful violation, they in no
way stand for the proposition that it is required.?!

Finally, petitioner argues that §922(b)(3), which is gov-
erned by §924(a)(1)(D)’s willfulness standard, indicates that
Congress intended “willfully” to include knowledge of the
law. Section 922(b)(3) prohibits licensees from selling fire-
arms to any person who the licensee knows or has reasonable
cause to believe does not reside in the licensee’s State, except
where, inter alia, the transaction fully complies with the
laws of both the seller’s and buyer’s State. The subsection
further states that the licensee “shall be presumed, . . . in
the absence of evidence to the contrary, to have had actual
knowledge of the State laws and published ordinances of
both States.”®2 Although petitioner argues that the pre-
sumption in § 922(b)(3) indicates that Congress intended will-
fulness to require knowledge of the law for all offenses cov-
ered by §924(a)(1)(D), petitioner is mistaken. As noted
above, while disregard of a known legal obligation is cer-

the owner of the pawnshop, as well as his employees, had knowledge of
the law).

31 In Mayesh, for example, the court stated:

“The uncontroverted evidence shows clearly that plaintiff was aware of
the above holding period requirements. Mr. Mayesh had been previously
advised on the requirements under Illinois law, and he clearly acknowl-
edged that he was aware of them. . . . Since the material facts are undis-
puted, as a matter of law the plaintiff clearly and knowingly violated the
Illinois holding provisions . . . , and hence, 18 U. S. C. §922(b)(2). This
court can only consider such action to have been ‘wilful’ as a matter of
law. There is no basis for trial of any disputed facts in this connection.
This is sufficient to justify refusal of license renewal.” 58 F. R. D., at 540.

See also, e. g., Perri, 637 F. 2d, at 1336 (stating that when a dealer under-
stands the requirements of the law, but knowingly fails to follow them or
is indifferent to them, willfulness “is established,” i. e., is satisfied); Stein’s,
649 F. 2d, at 468 (“Evidence of repeated violations with knowledge of the
law’s requirements has been held sufficient to establish willfulness” (em-
phasis added)); McLemore, 317 F. Supp., at 1078-1079.

3218 U. S. C. §922(b)(3).
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tainly sufficient to establish a willful violation, it is not nec-
essary—and nothing in §922(b)(3) contradicts this basic
distinction.*

v

One sentence in the trial court’s instructions to the jury,
read by itself, contained a misstatement of the law. In a
portion of the instructions that were given after the correct
statement that we have already quoted, the judge stated:
“In this case, the government is not required to prove that
the defendant knew that a license was required, nor is the
government required to prove that he had knowledge that he
was breaking the law.” App. 19 (emphasis added). If the
judge had added the words “that required a license,” the
sentence would have been accurate, but as given it was not.

Nevertheless, that error does not provide a basis for re-
versal for four reasons. First, petitioner did not object to
that sentence, except insofar as he had argued that the
jury should have been instructed that the Government had
the burden of proving that he had knowledge of the federal
licensing requirement. Second, in the context of the entire
instructions, it seems unlikely that the jury was misled.
See, e. g., United States v. Park, 421 U. S. 658, 674-675 (1975).
Third, petitioner failed to raise this argument in the Court
of Appeals. Finally, our grant of certiorari was limited to

33 Petitioner also argues that the statutory language—“willfully violates
any other provision of this chapter”—indicates a congressional intent to
attach liability only when a defendant possesses specific knowledge of the
“provision[s] of [the] chapter.” We rejected a similar argument in United
States v. International Minerals & Chemical Corp., 402 U. S. 558 (1971).
Although that case involved the word “knowingly” (in the phrase “know-
ingly violates any such regulation”), the response is the same:

“We . . . see no reason why the word ‘regulations’ [or the phrase ‘any
other provision of this chapter’] should not be construed as a shorthand
designation for specific acts or omissions which violate the Act. The Act,
so viewed, does not signal an exception to the rule that ignorance of the
law is no excuse ....” Id., at 562.
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SCALI4, J., dissenting

the narrow legal question whether knowledge of the licens-
ing requirement is an essential element of the offense.
Accordingly, the judgment of the Court of Appeals is
affirmed.
It is so ordered.
JUSTICE SOUTER, concurring.

I join in the Court’s opinion with the caveat that if peti-
tioner had raised and preserved a specific objection to the
erroneous statement in the jury instructions, see Part V, ante,
at 199 and this page, I would 