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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
JUSTICE BRENNAN*

FRIDAY, MAY 22, 1998

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute to
our former colleague and friend, Justice William J. Brennan.

The Court recognizes the Solicitor General.

Mr. Solicitor General Waxman addressed the Court as
follows:

MR. CHIEF JUSTICE, and may it please the Court:

At a meeting today of the Bar of this Court, Resolutions
memorializing our deep respect and affection for Justice
Brennan were unanimously adopted. With the Court’s
leave, I shall summarize the Resolutions and ask that they
be set forth in their entirety in the records of the Court.

*Justice Brennan, who retired from the Court effective July 20, 1990
(498 U.S. vi), died in Arlington, Virginia, on July 24, 1997 (5622 U. S.
VII).

v



VI JUSTICE BRENNAN

RESOLUTION

William Joseph Brennan, Jr., graced the Supreme Court
of the United States for thirty-four extraordinary years.
Appointed to the Court on October 15, 1956, by President
Dwight D. Eisenhower, Justice Brennan’s years of Supreme
Court service spanned eight Presidencies, seventeen Con-
gresses, and one hundred forty-six volumes of the United
States Reports. Ill-health forced Justice Brennan to retire
from the Court on July 20, 1990, but not before his unique
qualities of mind and heart had touched the lives of twenty-
two Supreme Court colleagues—one-fifth of the Justices to
have served on the Supreme Court; one hundred-twelve law
clerks, each of whom became part of Justice Brennan’s ex-
tended family; the full complement of the Supreme Court’s
support personnel—from guards to gardeners—all of whom
Justice Brennan regarded, and treated, as valued friends;
and countless members of the Supreme Court bar who recall
with pride and affection their interaction with Justice Bren-
nan in the search for justice.

Although death stilled Justice Brennan’s heart on July 24,
1997, it did not, and could not, still his magnificent voice.
Justice Brennan continues to speak to us through his life and
his work in the prophetic language of the American dream.
Although unanimous agreement with every aspect of a leg-
acy as varied and vast as Justice Brennan’s is impossible, as
members of the Supreme Court bar, we salute his monumen-
tal contribution to the cause of individual liberty.!

! Individual members of the Resolutions Committee have expressed per-
sonal admiration for Justice Brennan’s life and career. See Floyd Ab-
rams, In Memoriam: William J. Brennan, Jr., 111 Harv. L. Rev. 18 (1997);
Norman Dorsen, A Tribute to Justice William J. Bremnan, Jr., 104 Harv.
L. Rev. 15 (1990); Owen Fiss, A Life Lived Twice, 100 Yale L. J. 1117
(1991); Gerard E. Lynch, William J. Bremnan, Jr., American, 97 Colum.
L. Rev. 1603 (1997); Frank I. Michelman, A Tribute to Justice Brennan,
104 Harv. L. Rev. 22 (1990); Frank I. Michelman, Super Liberal: Romance,
Community, and Tradition in William J. Brennan, Jr.s Constitutional
Thought, 77 U. Va. L. Rev. 1261 (1991); Robert C. Post, Remembering
Justice Brennan: A Eulogy, 37 Washburn L. J. xix (1997); Geoffrey R.
Stone, Justice Brennan and “The Freedom of Speech”: A First Amend-
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The sweep and power of Justice Brennan’s contribution to
American law challenges our collective imaginations. As
JUSTICE SOUTER has noted,? the sheer mass of the Brennan
legal legacy exerts an intense gravitational pull on our juris-
prudence. In the course of a remarkable tenure that fell
short of Chief Justice John Marshall’s by a matter of months,
Justice Brennan authored 1,573 opinions: 533 opinions for the
Court, 694 dissents, and 346 concurrences.®? Justice Bren-
nan’s opinions shaped our Nation. Our ideal of democracy
flows from Justice Brennan’s historic opinion for the Court
in Baker v. Carr, 369 U.S. 186 (1962). The ability of all
Americans to participate equally in the democratic process
was safeguarded and advanced by Justice Brennan’s opinions
in Katzenbach v. Morgan, 384 U.S. 641 (1966), and Thorn-
burg v. Gingles, 478 U. S. 30 (1986). Our modern conception
of free speech was articulated and defended by Justice Bren-
nan’s opinions in New York Times v. Sullivan, 376 U. S. 254
(1964), and Texas v. Johnson, 491 U. S. 397 (1989), and by his
draftsmanship of the Court’s per curiam opinion in Branden-
burg v. Ohio, 395 U. S. 444 (1969).* Our understanding of

ment Odyssey, 139 U. Pa. L. Rev. 5, 1333 (1991); Peter L. Strauss, In
Memoriam, William J. Brennan, Jr., 97 Colum. L. Rev. 1609 (1997).
2David H. Souter, In Memoriam.: William J. Brennan, Jr., eulogy deliv-
ered at the funeral mass for Justice Brennan at St. Matthew’s Cathedral,
Washington, D. C., on July 29, 1997, reprinted at 111 Harv. L. Rev. 1 (1997).

3 Characteristically, Justice Brennan appears to have underestimated
the volume of his judicial output. Justice Brennan’s estimate of 1,360
opinions appears to be 213 short when measured against a search con-
ducted by the marvels of modern technology.

4Justice Brennan’s role in drafting the Brandenburg opinion is re-
counted in Morton J. Horwitz, In Memoriam: William J. Brennan, Jr.,
111 Harv. L. Rev. 23 (1997). The Brandenburg opinion had initially been
assigned to Justice Fortas. Justice Brennan accepted responsibility for
drafting it when Justice Fortas left the bench. See Bernard Schwartz,
Justice Brennan and the Brandenburg Decision—A Lawgiver in Action,
79 Judicature 24, 27-28 (1995).

Throughout his career, Justice Brennan’s intense devotion to the Court
as an institution was manifested by his willingness to take on the task of
drafting per curiam opinions in appropriate cases. He drafted well over
sixty per curiam opinions, including the Court’s per curiam opinion in
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freedom of association was shaped by Justice Brennan’s opin-
ions in NAACP v. Button, 371 U.S. 415 (1963); Elrod v.
Burns, 427 U. S. 347 (1976); and Roberts v. United States
Jaycees, 468 U. S. 609 (1984). Our commitment to academic
freedom was defined by Justice Brennan in Keyishian v.
Board of Regents, 385 U. S. 589 (1967). Our understanding
of the limits placed on government’s power to condition bene-
fits on a waiver of First Amendment rights flows from Jus-
tice Brennan’s opinions in Speiser v. Randall, 357 U. S. 513
(1958), and FCC' v. League of Women Voters, 468 U. S. 364
(1984). Contemporary protection of the free exercise of reli-
gion begins with Justice Brennan’s opinion in Sherbert v.
Verner, 374 U. S. 398 (1963). Our modern understanding of
the Establishment Clause, initially propounded in his sepa-
rate opinion in Abington School District v. Schempp, 374
U. S. 203, 230 (1963), was classically restated in Justice Bren-
nan’s opinion for the Court in Edwards v. Aguillard, 482
U. S. 578 (1987). Our commitment to equality before the law
was deepened and advanced by Cooper v. Aaron, 358 U. S. 1
(1958) (opinion signed by all the Justices),> Green v. County
School Board, 391 U.S. 430 (1968); Keyes v. School Dist.
No. 1,413 U. S. 189 (1973); Frontiero v. Richardson, 411 U. S.
677 (1973); and Craig v. Boren, 429 U.S. 190 (1976). Our
contemporary understanding of procedural fairness was
shaped by Justice Brennan’s opinions in Jencks v. United
States, 353 U.S. 657 (1957); Bruton v. United States, 391
U.S. 123 (1968); In re Winship, 397 U.S. 358 (1970); and
Goldberg v. Kelly, 397 U. S. 254 (1970). Our approach to col-
lective bargaining, and the rights of the individual employee

New York Times v. United States, 403 U. S. 713 (1971) (per curiam). See
David Rudenstine, The Day the Presses Stopped: A History of the Penta-
gon Papers Case, 301-20 (describing Justice Brennan’s role in drafting the
per curiam opinion).

5Justice Brennan’s central role in drafting the opinion in Cooper v.
Aaron is described in Richard S. Arnold, In Memoriam: William J. Bren-
nan, Jr., 111 Harv. L. Rev. 5 (1997). See also Richard S. Arnold, A Trib-
ute to Justice William J. Bremnan, Jr., 26 Harv. C. R.—C. L. L. Rev. 7
(1991).



JUSTICE BRENNAN IX

in that process, was influenced by Justice Brennan’s opinions
in Communications Workers of America v. Beck, 487 U. S.
735 (1988), and Boys Markets, Inc. v. Retail Clerks Union,
398 U. S. 235 (1970). The architecture of our contemporary
federal court structure was shaped by Justice Brennan’s
opinions for the Court in Byrd v. Blue Ridge Rural Electric
Coop, 356 U.S. 525 (1958), and United Mine Workers v.
Gibbs, 383 U. S. 715 (1966), and our modern understanding of
the preeminent role of federal courts as guarantors of indi-
vidual liberty is based on Justice Brennan’s opinions for the
Court in Fay v. Noia, 372 U. S. 391 (1963); Monell v. New
York City Dept. of Social Services, 436 U.S. 6568 (1978);
Bivens v. Six Unknown Agents, 403 U. S. 388 (1971), and
Cooper v. Aaron, supra.

When he wrote in dissent, Justice Brennan spoke to the
future. His sustained and passionate efforts to persuade the
Court that capital punishment cannot survive contemporary
moral scrutiny;® his concern that non-textual fundamental
personal rights inherent in human dignity be respected;” his
defense of the writ of habeas corpus;® his efforts to preserve

SE. g., Gregg v. Georgia, 428 U. 8. 153, 227 (1976); McCleskey v. Kemp,
481 U. S. 279, 320 (1987). Justice Brennan’s belief that the death penalty
violated the Constitution was so intense that, during the last fifteen years
of his tenure, Justice Brennan, joined by Justice Marshall, expressed per-
sonal opposition to the death penalty in every death case, including denials
of certiorari. Justice Brennan’s last public statement, made to his col-
leagues, friends, family, and admirers at the celebration of his 90th birth-
day in the Supreme Court chamber, was a plea to continue fighting against
the death penalty.

"E. g., Michael H. v. Gerald D., 491 U. S. 110, 136 (1989); Cruzan v. Mis-
souri Dept. of Health, 497 U.S. 261, 301 (1990). Justice Brennan was
more successful in using the Equal Protection Clause to protect “funda-
mental” non-textual rights. See Eisenstadt v. Baird, 405 U. S. 438 (1972)
(invalidating ban on distribution of contraceptives to unmarried couples as
violation of equal protection of the laws); Shapiro v. Thompson, 394 U. S.
618 (1969) (invalidating durational residence requirement for welfare eligi-
bility as a discriminatory interference with the right to travel).

8E. g., Stone v. Powell, 428 U. S. 465, 502 (1976); Teague v. Lane, 489
U. S. 288, 326 (1989).
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the wall between church and state;® his defense of free
speech in those relatively rare settings when he was unable
to persuade a majority of the Court to embrace his vision of
the First Amendment;!® his endorsement of carefully tar-
geted affirmative action;!! his scholarly effort to reinterpret
the Eleventh Amendment '2—all stand as reminders of what
seemed unfinished business to Justice Brennan.

But it would be shortsighted to purport to measure what
Justice Brennan has meant, and will mean, to American law
merely by cataloguing his immense substantive contribution.
A fuller assessment of the Brennan legacy calls for a celebra-
tion of the happy confluence of intelligence, legal acumen,
political sophistication, and empathy that combined in Justice
Brennan to forge the archetype of a Supreme Court Justice
intensely committed to the protection of constitutional
rights. Justice Brennan’s life was the embodiment of the
American dream. His judicial career was a sustained effort
to allow others to share in that dream.

JUSTICE BRENNAN’S LIFE: LIVING THE AMERICAN DREAM

Justice Brennan lived the American dream.® Fittingly,
his life spanned every decade of the American Century. He
was born on April 25, 1906, to Irish immigrants, the second

YE. g., Marsh v. Chambers, 463 U. S. 783, 795 (1983) (Justice Brennan’s
dissent in Marsh is of particular interest as a statement of his belief that
the Bill of Rights must be read in the light of contemporary circum-
stances); Lynch v. Donnelly, 465 U. S. 668, 694 (1984).

WE. g., Walker v. City of Birmingham, 388 U. S. 307, 338 (1967); FCC v.
Pacifica Foundation, 438 U. S. 726, 762 (1978); Columbia Broadcasting
System v. Democratic National Committee, 412 U.S. 94, 170 (1973);
United States v. Kokinda, 497 U. S. 720, 740 (1990); Hazelwood School
District v. Kuhlmeier, 484 U. S. 260, 277 (1988); Paris Adult Theatre I v.
Slayton, 413 U. S. 49, 73 (1973).

1. g., Board of Regents v. Bakke, 438 U. S. 265, 324 (1978) (concurring
in judgment in part and dissenting in part).

12 Atascadero State Hospital v. Scanlon, 473 U. S. 234, 247 (1985).

B Much of the biographical material in this tribute is drawn from an
affectionate and informative biographical sketch of the Justice’s life writ-
ten by his grandson. William J. Brennan IV, Remembering Justice Bren-
nan: A Biographical Sketch, 37 Washburn L. Rev. vii (1997).
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of eight children. Both his parents, William J. Brennan, Sr.,
and Agnes McDermott, emigrated from County Roscommon
to the United States because, as Justice Brennan recalled,
they “saw a chance for a better life in America.”!* They
met in Newark, New Jersey, at a time when the Irish were
not a welcome presence. Job postings often warned, “No
Irish Need Apply,” and some shop doors bore signs reading,
“No Dogs or Irish Allowed.” The senior Brennan found
work as a coal stoker in the Ballantine Brewery, and quickly
became active in the nascent labor union movement. The
Justice came of age as his father was organizing workers
to fight for better wages and conditions, and rising to local
prominence as a powerful and extraordinarily popular re-
form politician, becoming Newark’s Director of Public Safety.

“What got me interested in people’s rights and liber-
ties,” Brennan would later recall, “was the kind of neigh-
borhood I was brought up in. I saw all kinds of suffer-
ing—people had to struggle. I saw the suffering of my
mother, even though we were never without. We al-
ways had something to eat, we always had something
to wear. But others in the neighborhood had a harder
time.” 1> Reflecting on his legacy in his last public
statement, Justice Brennan summarized his career by
pointing out that “these rulings emerged out of every-
day human dramas. . .. At the heart of each drama was
a person who cried out for nothing more than common
human dignity.” 16

“Everything I am,” Justice Brennan once said, “I am be-
cause of my father.”!” “With my dad,” Brennan said, “you

4 Sean O Murchu, “Lone Justice: An Interview with Justice William
Brennan, Jr.,” Irish America (June 1990), at 28.

1> Nat Hentoff, “Profiles: The Constitutionalist,” The New Yorker, Mar.
12, 1990, at 46.

16 William J. Brennan, Jr., “My Life on the Court,” in Reason & Passion.:
Justice Brennan’s Enduring Legacy 19 (E. Joshua Rosenkranz & Bernard
Schwartz eds. 1997).

17 Jeffrey T. Leeds, “A Life on the Court,” N. Y. Times Magazine, Oct.
5, 1986, at 26.
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had to be doing something all the time, working at some-
thing.”!® It was the elder Brennan’s idea that Bill Jr. go
into law. “He was going to make a lawyer out of me, by
golly,” the Justice chuckled many years later. Asked once
whether his father would have been surprised by his ap-
pointment to the Supreme Court, Brennan earnestly replied,
“No, he would have expected it.”

The Justice graduated from Barringer High School in 1924.
A high school classmate recalled, “Bill took home so many
academic prizes from school, none were left for the rest of
us.”?  In 1928, Brennan graduated from the University of
Pennsylvania’s undergraduate Wharton School of Finance
and Commerce, with honors in economics. Just before he
graduated, he married Marjorie Leonard, whom he had met
during his sophomore year at Wharton at the Cotillion of
the East Orange Women’s Club, and to whom he was deeply
devoted for fifty-four years, until her death in 1982. Fore-
shadowing the complex man he was to become, Brennan re-
belled against parental authority by secretly eloping with
Marjorie, but he made certain that they were very properly
married in Baltimore Cathedral.

Brennan went off to the Harvard Law School, while Marjo-
rie stayed in Newark working to help pay his tuition. At
Harvard, Bill Brennan was a workaholic. Quiet, unassum-
ing, unknown to classmates who later rose to great promi-
nence in academe, Brennan’s academic performance earned
him acceptance by Harvard’s Legal Aid Society, where he
represented the poor in a variety of civil cases, an experience
that he recalled fondly over the years. It was at the Legal
Aid Society that he experienced firsthand the power of the
law to affect the lives of the weak.

During Brennan’s second year of law school, in 1930, his
father died suddenly of pneumonia. Brennan contemplated

180 Murchu, supra, at 28.

Y Leeds, supra, at 26.

20 Leeds, supra, at 26.

21“An Experienced Judge for the Supreme Court,” U. S. News & World
Report, Oct. 12, 1956, at 71-72.
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leaving law school, but Harvard awarded him a scholarship
to allow him to finish his studies. He waited tables at a
fraternity house and performed odd jobs to make ends meet.
It was the height of the Great Depression when Brennan
graduated from law school in 1931. His father’s sudden
death had left the family in financial straits. It fell to the
Justice to help support his mother, his wife, and six siblings.
Brennan contemplated hanging out a shingle as a union law-
yer, but his economic responsibilities made that course im-
possible. Instead, he accepted an offer from Pitney, Har-
din & Skinner, the most prestigious law firm in Newark,
where he had clerked for a summer. Brennan was the first
Catholic lawyer hired by the firm. He was assigned to prac-
tice labor law, cast in what must have initially seemed the
incongruous role of representing management. As he had
in law school, Brennan worked long hours, often into the
early hours of the morning. He distinguished himself as a
talented labor negotiator, and became the firm’s first Catholic
partner in 1937.

In July, 1942, at the advanced age of 36, Brennan volun-
teered for the army. Marjorie and his first two children, Bill
IIT and Hugh, moved to the Washington, D. C., area where
Brennan’s expertise as a labor troubleshooter was needed
by the Army’s Ordnance Division. He was commissioned a
major, but within a year was promoted to lieutenant colonel,
and shortly thereafter was appointed chief of the Ordnance
Department’s Civilian Personnel Division. During 1943-
1944, Brennan was assigned to Los Angeles, where he over-
saw the massive influx of women into civilian defense jobs,
organizing a complex support structure of day care, hous-
ing, health, and transportation. Despite significant housing
shortages in the Los Angeles area, Col. Brennan refused to
take the easy route of commandeering the homes of interned
Japanese-Americans. In 1945, it was Brennan’s responsibil-
ity to oversee the furlough of soldiers in Europe after the
defeat of Hitler. Despite pressure from industry and from
Congress, Brennan refused to favor workers in certain occu-
pations over others. In one congressional hearing, Brennan



X1V JUSTICE BRENNAN

defended his decision, explaining that “to the extent you
make an exception for a single soldier there is somebody eli-
gible for discharge whose discharge is delayed.”?* Brennan
left the Army in 1945 at the rank of full colonel after being
awarded the Legion of Merit.

The Justice returned to his old law firm, continuing to
build his labor law practice at a time when labor strife was
mounting. To capitalize on Brennan’s growing reputation as
a consummate labor lawyer, the firm added his name to the
firm’s masthead, which became, Pitney, Hardin, Ward &
Brennan. Throughout his rapid rise to prominence as a
leader of the private bar, Brennan developed a reputation
as impeccably fair and gracious. He once asked a judge to
postpone a hearing upon learning that his opponent’s father
had died. “We’ll have the hearing another day,” Brennan
told his flabbergasted opponent.? Morton Stavis recalled
litigating one of his first cases against Brennan: “I . . . was
guilty of a number of procedural oversights. Not only did
he not take advantage of them, but he went out of his way
to help me correct the record so that the case would be tried
fairly on the merits.”#

Brennan carried this fair-mindedness into the public arena.
Though his livelihood depended upon his management-side
labor work, he spoke out in support of the right to strike and
in favor of legislation to prohibit employer intimidation of
union members. But he also urged labor to “acceplt] its re-
sponsibilities not to invade or trample upon the rights of
other groups” and vigorously condemned racial discrimina-
tion by unions.?

With his prestige within the bar growing, in 1946, Brennan
championed the cause of court reform, a charge led by Ar-
thur T. Vanderbilt, who was at the time a prominent Newark
lawyer and the Dean of New York University School of Law.

2 Hunter R. Clark, Justice Brennan: The Great Conciliator 32 (1995).

2 Kim Isaac Eisler, A Justice For All: William J. Brennan, Jr., and the
Decisions that Transformed American 54 (1993).

24 Hentoff, supra, at 48.

% Clark, supra, at 37.
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Brennan fought hard to develop, and pass into law, a variety
of reforms, including adaptation of federal procedural rules
to the New Jersey courts, the development of an office to
track court statistics, increased accountability of trial judges,
and mandatory pretrial discovery and settlement confer-
ences. The procedural reforms brought startling results, in-
cluding a cleanup of the massive backlog of cases, an increase
in settlements, and most importantly to Brennan, a system
“assuring that right and justice shall have the most favorable
opportunity of prevailing in cases that are tried.”2¢

When Vanderbilt was appointed Chief Justice of the New
Jersey Supreme Court, he set his mind to convincing Bren-
nan to accept an appointment as a trial judge. After a year
of cajoling, Brennan relented. In January 1949, Republican
Governor Alfred E. Driscoll appointed Brennan, then 43, to
the trial court. The appointment slashed Brennan’s salary
by two-thirds at a time when he was still helping to support
his mother and numerous siblings, as well as Marjorie, his
two sons, and a new infant, Nancy.

The Justice’s rise through the New Jersey courts was
meteoric. Shortly after Brennan took the bench, he was
appointed assignment judge for Hudson County. Within a
year and a half, he was elevated to the Appellate Division of
the Superior Court, the state’s intermediate court. Two
years later, in March 1952, Governor Driscoll appointed
Brennan to the New Jersey Supreme Court.

It was there that the Justice began to construct his judicial
legacy. He dissented in one criminal case when a defendant
was denied the right to review his written confession before
trial: “To shackle counsel so that they cannot effectively seek
out the truth and afford the accused the representation
which is not his privilege but his absolute right seriously
imperils our bedrock presumption of innocence.”?" He up-
held the privilege against self-incrimination as a right that

% Clark, supra, at 48 (quoting Brennan, “After Eight Years,” supra, at
502).
21 State v. Tune, 98 A. 2d 881, 897 (1953).
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applied against the state, describing the privilege as “pre-
cious to free men as a restraint against high-handed and
arrogant inquisitorial practices.”

Brennan’s ardor in upholding the self-incrimination privi-
lege was no doubt influenced by the activities of Senator Jo-
seph McCarthy. In a 1954 St. Patrick’s Day speech in Bos-
ton, Brennan attacked McCarthy, warning that “ we cannot
and must not doubt our strength to conserve, without sacri-
fice of any, all of the guarantees of justice and fair play and
simple human dignity which have made our land what it
is.”? In a later speech, Brennan struck a theme that he
would repeat many times. He warned that if we violate
individual rights out of fear, we come “perilously close to
destroying liberty in liberty’s name.”?* In later years,
Brennan was proud that the only Senate vote against
his confirmation was cast by Senator McCarthy.

In one of the extraordinary strokes of fortune that shape
our lives, Brennan attended a 1955 conference on court re-
form hosted by Attorney General Herbert Brownell. His
lucid presentation so impressed Brownell that he marked
Brennan for future high office. In 1956, upon the resigna-
tion of Justice Sherman Minton, President Dwight D. Eisen-
hower, influenced by Vanderbilt’s strong endorsement, and
Brownell’s favorable assessment, appointed William J. Bren-
nan, Jr., to the Supreme Court. Brennan himself often
noted that the fact that his appointment would be extremely
popular with Irish-Catholic voters in a Presidential year did
not hurt. At the press conference announcing his recess ap-
pointment, Brennan gave a characteristically modest reply
to a reporter’s question about how he would fare as a Su-
preme Court Justice. Brennan predicted he would be like
“the mule that was entered in the Kentucky Derby. I don’t

2 State v. Fary, 117 A. 2d 499, 501 (1955).

2 Clark, supra, at 68 (quoting William J. Brennan, Jr., Address Before
the Charitable Irish Society, Boston, Massachusetts (Mar. 17, 1954)).

30 Clark, supra, at 70 (quoting William J. Brennan, Jr., Address Before
the Monmouth Rotary Club, Monmouth, New Jersey (Feb. 23, 1955)).
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expect to distinguish myself, but I do expect to benefit from
the association.”

Marjorie and their daughter, Nancy, once more moved to
Washington and settled into a routine that revolved around
family and work. A devoted family man, the Justice would
come home for dinner every night. But then, as Nancy re-
called, he would “set up a green card table in the middle of
the living room and spread all these piles of papers within
arm’s reach on the rug. He'd work until he was just too
tired.”?! For the next twenty-five years, Brennan’s life re-
volved around his family and his intense dedication to the
Court.

So devoted was Brennan to his family that his legendary
energy level waned only once in his tenure, when Marjorie
lost a sustained battle with cancer in 1982. Brennan himself
had conquered throat cancer, which almost cost him his
voice, but it was Marjorie’s death that sent his morale plum-
meting. The Justice loved Marjorie so deeply that her death
was a terrible blow. His zest for life began to return in 1983
when, after wryly obtaining his daughter Nancy’s consent,
he married Mary Fowler, his secretary of twenty-six years.
He had a new spring in his walk, renewed energy. Brennan
and Mary shared a special love—and a lot of history.

Justice Brennan’s years of retirement were enriched by
the kindnesses of his colleagues. While his health permit-
ted it, Justice Brennan visited the Court every day. Many
of his colleagues, especially his successor, JUSTICE SOUTER,
provided continuing personal warmth and friendship. Jus-
TICE SOUTER found time to visit with Brennan almost every
day, an event that the retired-Justice often described as the
high-point of his day. Justice Brennan particularly savored
his 90th birthday celebration in the Supreme Court chamber,
the first such celebration since Oliver Wendell Holmes, Jr.,
held a similar birthday celebration in 1931. In his parting
conversations with friends and admirers that day Justice

31 Donna Haupt, “Justice William J. Brennan, Jr.,” Constitution (Winter
1989), at 54-55.
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Brennan recalled his love for the Court, and his gratitude
for a life well lived. Justice Brennan died peacefully in his
92d year.

The Brennan personal traits that will be most remembered
were the Justice’s love of people and his ability to put himself
into their shoes. Virtually everyone who encountered Jus-
tice Brennan has a story of his kindness. The bus driver
who rear-ended Brennan’s car in Georgetown on a drizzly
day and did not realize that the gentle victim—who assured
him that this kind of thing “happens every time there’s a
rain, and it’s nobody’s fault at all”*2—was a Supreme Court
Justice. The police officer who took Brennan and his son,
Bill III, into custody when he found them in the pre-dawn
hours, hopelessly lost, wandering on the streets, and was
treated to a hearty breakfast of bacon and eggs when they
finally convinced him they were who they said they were.
Every law clerk, each of whom can tell countless stories of
how Brennan could reassure with the characteristic grip on
the arm, twinkling eyes, and the word, “Okay, pal”; and how
Brennan always asked about the clerk’s spouse or latest ro-
mance. Every colleague and friend who, in JUSTICE SoU-
TER’s words, cherished “the man who made us out to be bet-
ter than we were, and threw his arms around us in Brennan
bear hugs, and who simply gave his love to us as the friends
he’d chosen us to be.”?® Every Supreme Court employee
who was amazed that Brennan would retain the details of
their last conversation and stop in the halls to ask about this
problem or that joyous event. As author David Halberstam
has put it, “He has been in our lifetime, perhaps more than
anyone else . .., the common man as uncommon man. . . . He
is a man defined by his own innate decency and kindness. . . .
Bill Brennan has never forgotten the most elemental truth

32 Clark, supra, at 101 (quoting Jack Alexander, “Mr. Justice From Jer-
sey,” Saturday Evening Post, Sept. 28, 1957, at 133).

33 David H. Souter, In Memoriam: William J. Brennan, Jr., 111 Harv.
L. Rev. 1, 2 (1997) (reprinted eulogy at St. Matthew’s Cathedral, Washing-
ton, D. C.).
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of social relations—in order to gain dignity it is important to
bestow it on others.”*

JUSTICE BRENNAN’S WORK: PRESERVING THE AMERICAN
DREAM FOR OTHERS

Justice Brennan loved this nation. His request that
“America the Beautiful” be played at the ceremony of his
interment at Arlington National Cemetery reflected the in-
tensity of that love. The Justice understood the wonder of
a democratic society that could lift the son of a penniless
immigrant to the highest Court in the land, and not seem to
notice that anything extraordinary had occurred. Because
he believed that the essence of American democracy is its
commitment to respect the equal, innate dignity of every
human being, Justice Brennan dedicated his judicial career
to building a legal system that reinforces true democracy
by preserving its indispensable building blocks—individuals
living in freedom, mutual toleration and respect.

One key to the power of the Brennan judicial legacy is
the harmony between Justice Brennan’s life and his work.
Justice Brennan lived, and judged, as a man who loved
deeply and well. He was blessed with a devoted and close-
knit family. He treated every person he met, regardless of
station or class, with heartfelt affection and genuine respect.
Through the years of passionate advocacy, in times of heady
ascendancy and in anguished dissent, there were rarely
harsh words in the Brennan lexicon. He acknowledged his
antagonists as he embraced his adherents, as fellow human
beings worthy of love, toleration and respect.

His capacity for love shaped Justice Brennan’s conception
of law, and his vision of judicial role. Drawing upon his reli-
gious heritage, Justice Brennan believed that every human
being is endowed with an inalienable dignity that no earthly
power can diminish. He fervently believed in democracy,
but distinguished between a true democracy that respects

34 David Halberstam, “The Common Man as Uncommon Man,” in Rea-
son & Passion, supra, at 25.
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the dignity of the individual, and mere majoritarianism that
subordinates individual dignity to group will. He believed
that the United States Constitution, especially the Bill of
Rights and the 13th, 14th, and 15th Amendments, was de-
signed to assure that the American experiment in democracy
does not erode into majoritarian tyranny by ignoring the
kernel of individual dignity at the core of every human being.
He believed that judges, especially federal judges, and
above-all Supreme Court Justices, had, and have, a solemn
and unavoidable duty to interpret the majestic generalities
of the Constitution and the Bill of Rights in the light of con-
temporary circumstances. Finally, he believed that no real
conflict exists between vigorous judicial protection of indi-
vidual rights, and the American conception of democracy en-
visioned by the Founders, a democracy premised on individ-
ual dignity and mutual toleration. Indeed, in the absence of
vigorous judicial protection of human rights, Justice Brennan
feared that the true democracy envisioned by the Founders
could not flourish.

A second key to the power of Justice Brennan’s legal heri-
tage was his mastery of the lawyer’s art. He was a brilliant
legal craftsman. The classic Brennan opinion speaks to us,
not in the abstract language of moral philosophy or with the
arrogance of government command, but in the logical and
institutional cadences of a master lawyer seeking to find the
angle of repose between two seemingly irreconcilable posi-
tions. Justice Brennan’s great individual rights opinions are
not assertions of absolute truth; rather, they are institutional
blueprints for assuring that only the weightiest assertions of
group need can ever restrict the enjoyment of fundamental
individual rights. A mark of Justice Brennan’s legal genius,
and a source of his enduring influence, was his repeated abil-
ity to enunciate complex doctrinal formulations designed to
establish an institutional balance weighted heavily in favor
of individual freedom; a balance that preserves fundamental
individual rights in most settings, without making it impossi-
ble for the majority to impose narrow restraints when abso-
lutely necessary. The “thickness” of Justice Brennan’s char-
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acteristic constitutional analysis was designed to reflect the
complexity of the tension between individual right and group
need; to erect a sophisticated legal matrix for resolving that
tension; and to explain why, in doubtful cases, the resolution
should favor the right of the individual over the wishes of
the group.

Yet another mark of Justice Brennan’s mastery of the law-
yer’s craft was his ability to grasp the interrelationships
within an entire body of law. There was no such thing as
an ad hoc Brennan decision. He was able to conceive each
opinion as part of an institutional whole. Justice Brennan’s
intense effort to understand the purpose of the statute or
constitutional provision before him allowed him to view each
case as an opportunity to advance the organic enterprise of
which it was a part. The resulting jurisprudence is a work
of remarkable coherence.

A third key to the power of Justice Brennan’s voice was
its candid acceptance of responsibility. He embraced the
obligation of reading the Constitution in the context of our
times. Justice Brennan acknowledged that hard choices ex-
isted in deciding the difficult cases before him, but he refused
to obfuscate those choices by resort to legal fictions, or to
deflect personal criticism by ascribing his decisions to others.
He rejected what, to him, was the false comfort of delegating
the Constitution’s meaning to persons living in other times.
He accepted responsibility for interpreting the Constitution
in the context of the world in which he lived, and of giving
the document’s ambiguous words a meaning consistent with
evolving notions of human dignity. But his great individual
rights opinions were not exercises in subjectivism. They
were disciplined efforts to read the Constitution purposively
in an effort to advance the document’s underlying values in
a way that Justice Brennan believed was most faithful to
the covenant between the Justices of today and the founding
generation. Time and again, Justice Brennan plumbed the
manifest purpose underlying a provision of the Bill of Rights,
considered how best to advance that purpose in the context
of the modern world, and forged brilliant constitutional doc-
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trine making it possible for millions of contemporary Ameri-
cans to find shelter under a tree of liberty planted over two
hundred years ago.®

JUSTICE BRENNAN AND THE FIRST AMENDMENT

When Justice Brennan joined the Court in 1956, the ex-
cesses of the McCarthy era were threatening to overwhelm
the parchment barriers of the First and Fifth Amendments.
Over the next thirty-four years, the Court, led by Justice
Brennan, presided over a revolution in First Amendment
doctrine, providing effective constitutional protection for the
freest market in ideas the world has ever seen.

Justice Brennan’s characteristic approach to First Amend-
ment issues was to ask why the Founders wanted a Free
Speech Clause in the Constitution in the first place. His an-
swer was twofold. First, Justice Brennan believed that free
speech was indispensable to democratic governance. He un-
derstood that democratic self-government is imperilled in
the absence of robust and uninhibited discussion of issues

% Justice Brennan left a rich non-judicial record of his judicial philoso-
phy. A representative sampling includes William J. Brennan, Jr., The Bill
of Rights and the States, 36 N.Y. U. L. Rev. (1961); William J. Brennan,
Jr., The Supreme Court and the Meikeljohn Interpretation of the First
Amendment, the Alexander Meikeljohn Lecture at Brown University, re-
printed in 79 Harv. L. Rev. 1 (1965); William J. Brennan, Jr., State Consti-
tutions and the Protection of Individual Rights, 90 Harv. L. Rev. 489
(1977); William J. Brennan, Jr., Address at the Dedication of the Samuel
L. Newhouse Law Center, reprinted in 32 Rutgers L. Rev. 173 (1979); Wil-
liam J. Brennan, Jr., Speech Delivered at the Text and Teaching Sympo-
sium, Georgetown University (Oct. 12, 1985), reprinted in The Great De-
bate: Interpreting Our Written Constitution, 11 (Paul G. Cassell ed. 1986);
William J. Brennan, Jr., In Defense of Dissents, 37 Hastings L. J. 427
(1986); William J. Brennan, Jr., The Bill of Rights and the States: The
Revival of State Constitutions as Guardians of Individual Rights, 61
N. Y. U. L. Rev. 535 (1986); William J. Brennan, Jr., The Equality Princi-
ple: A Foundation of American Law, 20 U. C. Davis L. Rev. 673 (1987);
William J. Brennan, Jr., Reason, Passion, and the “Progress of the Law,”
10 Cardozo L. Rev. 3 (1988); William J. Brennan, Jr., Foreword to the Sym-
posium on Capital Punishment, 8 Notre Dame J. of Law, Ethics & Pub.
Policy (1994).
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of public concern. Second, Justice Brennan recognized that
self-expression is an integral element of human dignity. Re-
spect for the equal dignity of each human being, Justice
Brennan believed requires toleration of individual self-
expression, even when the expression is deeply unpopular.

Armed with a purposive account of the Free Speech
Clause, Justice Brennan proceeded to construct a sophisti-
cated institutional structure dedicated to the preservation
and advancement of its underlying values. He began halt-
ingly in Roth v. United States, 354 U. S. 476 (1957). Reject-
ing arguments claiming either that sexually explicit speech
had virtually no protection, or that it was absolutely pro-
tected, Justice Brennan attempted to broker an institutional
compromise in Roth by positing a small category of unpro-
tected speech—obscenity—that fails to advance any of the
underlying purposes of the First Amendment, while provid-
ing full First Amendment protection to sexually explicit ma-
terial like Ulysses and Fanny Hill. Justice Brennan, the
great lawyer, ultimately rejected the attempt of Justice
Brennan, the great statesman, to forge an institutional com-
promise because it proved impossible to define unprotected
obscenity with sufficient precision.?® But the analytic ap-
proach pioneered in Roth, an approach that rejects absolutes,
that seeks to accommodate seemingly irreconcilable positions
by building complex institutional structures designed to pro-
tect speech that advances underlying First Amendment val-
ues, while permitting narrow regulation when absolutely
necessary, became the signature Brennan approach to the
First Amendment.

The Brennan approach bore more enduring fruit in New
York Times v. Sullivan, 376 U. S. 254 (1964), which tailored
libel law to the underlying values of the First Amendment.
Faced with an effort to use state libel laws to muzzle robust

36 Justice Brennan signaled the abandonment of his effort to define un-
protected obscenity in his dissent in Paris Adult Theatre I v. Slayton, 413
U. 8. 49, 73 (1973). He never was able to persuade a majority of his col-
leagues to join him in declaring an end to the experiment.
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press coverage of the civil rights movement, Justice Bren-
nan, writing for the Court, once again rejected arguments at
the extremes claiming either that all libel laws violated the
First Amendment, or that libel was a categorical exception
to the First Amendment. Instead, the Justice elaborated a
complex doctrinal model designed to insulate speech about
public figures (and, he believed, public issues) " from liability
in the absence of “actual malice,” while permitting tradi-
tional libel law to govern private speech that did not impli-
cate democratic governance. The power of the New York
Times opinion is twofold. First, Justice Brennan’s rejection
of absolutist approaches led to the elaboration of a complex
institutional structure that seeks to accommodate the com-
peting positions, while providing effective First Amendment
protection to speech relevant to democratic governance.
Second, and more generally, Justice Brennan’s lucid explana-
tion of the deep purpose of the free speech guaranty per-
suaded a generation, providing the intellectual underpin-
nings for First Amendment analysis in the years to come.
No opinion has been more influential in shaping the reality
of our contemporary free speech world, nor more sophisti-
cated in bringing the lawyer’s art to bear on a First Amend-
ment problem.

Justice Brennan’s mastery of the interplay between First
Amendment values and the institutional structures needed
to protect them is at the core of Brandenburg v. Ohio,
395 U. S. 444 (1969) (per curiam). Brandenburg reflects a
classic Brennan effort to develop legal doctrine strongly
weighted in favor of individual freedom, but sufficiently flex-
ible to permit regulation when absolutely necessary. Gov-
ernment restriction of speech is possible, wrote Justice Bren-
nan for the Court in Brandenburg, but only if the censor
meets an extremely stringent burden of justification. Bran-

3TSee Curtis Publishing Company v. Butts, 388 U. S. 130, 172 (1967);
Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971); and Time, Inc. v.
Hill, 385 U. S. 374 (1967), for Justice Brennan’s views on speech about
“public” or “newsworthy” issues.
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denburg made clear that casual justifications for censorship
rooted in the old “bad tendency” test cannot survive First
Amendment scrutiny. While Roth and New York Times
provide institutional solutions for specific areas of speech,
Brandenburg offers a general theory applicable across the
spectrum of free speech analysis that protects speech unless
the government can prove an overwhelming need for regula-
tion. When in doubt, Brandenburg directs that we err on
the side of free speech.

Justice Brennan’s approach to free speech culminated in
his historic opinions for the Court in Texas v. Johnson, 491
U. S. 397 (1989), and United States v. Eichman, 496 U. S. 310
(1990), upholding the right to burn the American flag as an
act of protest. Expressive flag burning must be presump-
tively protected, reasoned Justice Brennan, both because it
communicates ideas relevant to democratic self-governance,
and because it is an act of individual self-expression. If, Jus-
tice Brennan continued, the majority wishes to suppress such
communicative activity, it must demonstrate an overwhelm-
ing social need. Mere disagreement with the message, or
anger at the boorishness or offensiveness of the messenger,
can never suffice.

Justice Brennan’s flag burning opinions do more than close
a doctrinal cycle that began a half-century earlier in Strom-
berg v. California, 283 U. S. 359 (1931). The identities of
the five Justices who formed the majority in the Johnson
and Eichman cases—JUSTICES Brennan, Marshall, Black-
mun, SCALIA, and KENNEDY—demonstrate that expansive
free speech protection is neither a “liberal” idea, nor “con-
servative” idea. It is an American idea that is Justice Bren-
nan’s most enduring gift to the Nation.

Justice Brennan was not content with re-defining the sub-
stantive elements of free speech protection. As a superb
lawyer, he understood that the real world value of free
speech protection, however defined, largely depends on the
procedural matrix within which the substantive norms are
embedded. Like a general deploying troops for battle, Jus-
tice Brennan’s opinions defend the core of free speech by
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building a series of procedural ramparts designed to protect
the citadel. He eliminated the threat of criminal libel in
Garrison v. Louwisiana, 379 U.S. 64 (1964). He pioneered
the First Amendment overbreadth doctrine in Dombrowsk:
v. Pfister, 380 U. S. 479 (1965), and Gooding v. Wilson, 405
U. S. 518 (1972). He explained the special First Amendment
dangers of standardless discretion in City of Houston v. Hill,
482 U. S. 451 (1987), and City of Lakewood v. Plain Dealer
Publishing Co., 486 U. S. 750 (1988). He warned about the
real world consequences of “chilling effect” in Bantam Books
v. Sullivan, 372 U. S. 58 (1963). He insisted on speedy judi-
cial review procedures in Freedman v. Maryland, 380 U. S.
51 (1965). He required First Amendment due process in
Marcus v. Search Warrant, 367 U. S. 717 (1961), and A Quan-
tity of Books v. Kansas, 378 U.S. 205 (1964). And, he in-
veighed against the danger of prior restraints in his separate
opinion in New York Times v. United States, 403 U. S. 713,
724 (1971) (the Pentagon Papers case).

Nor was Justice Brennan content to protect speech with-
out providing judicial support for the relationships and insti-
tutions central to a vibrant First Amendment community.
As with his opinions protecting speech itself, Justice Bren-
nan resisted the lure of absolutist positions, leaving open the
possibility of regulating First Amendment institutions under
a rigorous showing of extremely serious social need. Build-
ing on Justice Harlan’s path-breaking decision in NAACP v.
Alabama, 357 U. S. 449 (1958), Justice Brennan charted the
modern contours of freedom of association. In NAACP v.
Button, 371 U. S. 415 (1963), writing for the Court, he held
that lawyers and clients have a First Amendment right to
associate freely in order to pursue litigation to advance a
client’s interests. In Elrod v. Burns, 427 U. S. 347 (1976),
and Rutan v. Republican Party, 497 U. S. 62 (1990), Justice
Brennan wrote for the Court holding that government may
not penalize employees for associating with the wrong politi-
cal party by allocating non-policymaking jobs on the basis of
political affiliation. But, in Roberts v. United States Jay-
cees, 468 U. S. 609 (1984), he wrote a classic Brennan individ-
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ual rights opinion that asked why we care about freedom to
associate in the first place. In Roberts, Justice Brennan held
that, properly understood, freedom of association was de-
signed to protect close-knit individual or political relation-
ships, and did not shield impersonal economic organizations
like the Jaycees from laws banning gender discrimination.

Justice Brennan viewed the press as critical participants
in a system of free expression, but he was reluctant to accord
the press preferred legal status. For example, in his dissent
in Dun & Bradstreet v. Greenmoss Builders, 472 U. S. 749,
774 (1985), Justice Brennan rejected the notion that media
defendants are entitled to more favorable treatment than
non-media defendants in libel cases. Rather than accord the
press a preferred legal status, Justice Brennan argued that
both the press and the public enjoy a broad First Amend-
ment right of access to important public institutions in order
to assure an informed public. In his concurrences in Rich-
mond Newspapers, Inc. v. Virginia, 448 U. S. 555, 584 (1980),
and Nebraska Press Assn. v. Stuart, 427 U. S. 539, 572 (1976),
Justice Brennan argued that the “structural” role of the
First Amendment justified a broad right of access to criminal
trials for both the press and public. Similarly, in Globe
Newspaper Co. v. Superior Court, 457 U. S. 596 (1982), Jus-
tice Brennan wrote for the Court in invalidating a law man-
dating the closure of criminal trials involving sex offenses
against minors. Characteristically, however Justice Bren-
nan declined to endorse an absolute right of access, holding
open the possibility that, in an appropriate case, “counter-
vailing” interests might be sufficiently compelling to reverse
the presumption of openness created by the First Amend-
ment. In the Justice’s final opinion for the Court, Metro
Broadcasting, Inc. v. FCC, 497 U. S. 547 (1990), he recog-
nized the importance to a vibrant First Amendment of en-
hancing diversity in ownership and control of the electronic
press.

Justice Brennan understood that freedom of academic in-
quiry is central to the underlying values of the First Amend-
ment. In Keyishian v. Board of Regents, 385 U.S. 589
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(1967), his opinion for the Court provided the modern ration-
ale for intense Fiirst Amendment protection of academic free-
dom, establishing the constitutional precedent that shields
higher education from undue government interference.

Justice Brennan recognized that government interference
with free speech could take the form of the carrot as well as
the stick. Writing for the Court in Speiser v. Randall, 357
U. S. 513 (1958), he pioneered the unconstitutional conditions
doctrine, holding that California could not condition the
grant of a property tax exemption on the execution of a loy-
alty oath. In FCC v. League of Women Voters, 468 U. S. 364
(1984), he applied the unconstitutional conditions doctrine to
invalidate efforts to condition government aid to public tele-
vision stations on a waiver of the stations’ First Amendment
rights to produce privately financed editorials.

Justice Brennan also recognized that a vibrant system of
free speech must protect listeners as well as speakers. In
his path-breaking concurrence in Lamont v. Postmaster Gen-
eral, 381 U. S. 301, 307 (1965), the first case to declare an act
of Congress unconstitutional under the First Amendment,
Justice Brennan explicitly recognized that listeners have a
separately cognizable First Amendment right to receive in-
formation, even from foreign speakers who enjoy no First
Amendment rights of their own. Similarly, in Blount v.
Rizzi, 400 U. S. 410 (1971), Justice Brennan, relying on the
hearer’s independent First Amendment rights, invalidated
an excessively broad restriction on receiving information
through the mails.

Finally, Justice Brennan understood that a robust system
of free expression depends on the ability to assemble funds
needed for effective speech. In Riley v. National Federa-
tion for the Blind, 487 U.S. 781 (1988), Justice Brennan
wrote for the Court invalidating an excessively broad regula-
tion of charitable solicitation of funds. In a portion of the
Court’s per curiam in Buckley v. Valeo, 424 U. S. 1 (1976),
authored by Justice Brennan, he insisted that restrictions on
campaign financing be analyzed as if they were restrictions
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on speech itself. In FEC v. Massachusetts Citizens for
Life, 479 U.S. 238 (1986), Justice Brennan wrote for the
Court in striking down an effort to limit the campaign spend-
ing of a small, antiabortion advocacy group. But, in his con-
curring opinion in Awustin v. Michigan Chamber of Com-
merce, 494 U. S. 652, 669 (1990), the Justice supported the
constitutionality of a state ban on election spending by
profit-making corporations, arguing that a ban on election
spending from the corporate treasury was justified to pre-
vent organizations amassing great wealth in the economic
marketplace from gaining an unfair advantage in the politi-
cal marketplace.

Justice Brennan treated religious freedom as an integral
aspect of his First Amendment vision. In Sherbert v.
Verner, 374 U. S. 398 (1963), he laid the foundation for mod-
ern protection of the free exercise of religion by requir-
ing government to establish a compelling interest before
interfering with religious conscience. Justice Brennan also
sought to maintain the “wall” between church and state. In
Edwards v. Aguillard, 482 U. S. 578 (1987), Justice Brennan
wrote for the Court in holding that efforts to mandate the
teaching of “Creation Science” in the Louisiana public
schools violate the Establishment Clause. His concurring
opinion in Abington School District v. Schempp, 374 U. S.
203, 230 (1963), and his dissents in Marsh v. Chambers, 463
U.S. 783, 795 (1983), and Lynch v. Donnelly, 465 U. S. 668,
694 (1984), argue for strict separation of church and state in
order to preserve a vibrant private religious life free from
state interference.

Justice Brennan’s contribution to contemporary First
Amendment law is unparalleled.®® He re-defined its sub-
stantive contours, built its procedural ramparts, preserved

38 Justice Brennan’s son estimates that his father wrote eighty-two ma-
jority opinions in free speech cases. William J. Brennan, 111, Brennan on
Brennan: The Justice’s Views on the Structural Role of the First Amend-
ment, New Jersey Lawyer, p. 6 (August/September 1994).
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its nurturing institutions, and placed its future in densely
argued, brilliantly crafted doctrinal formulations linked di-
rectly to the underlying values of the First Amendment.
When one compares the anemic First Amendment law that
Justice Brennan faced in 1956, with the fully-developed sys-
tem of free expression that Justice Brennan’s opinions be-
queath to the nation, it becomes clear how lucky James Madi-
son was to have had William Brennan as his lawyer.

JUSTICE BRENNAN AND EQUALITY

At the heart of Justice Brennan’s jurisprudence is a pro-
found commitment to the law’s obligation to treat each per-
son equally. Although that commitment to equality suffuses
Justice Brennan’s entire judicial career, it finds particular
voice in four sets of Brennan opinions: opinions that seek
to achieve and defend equal participation in democracy;
opinions seeking to enforce racial equality before the law,
especially in an educational context; opinions defining and
implementing gender equality; and opinions defending af-
firmative action.

Justice Brennan believed that democracy requires that
each citizen be accorded equal political status. He under-
stood that rational variants of majority rule exist that treat
citizens unequally, but he rejected the notion that the Ameri-
can experiment in democracy would adopt such an unequal
structure. Accordingly, after years of malapportionment
had resulted in a political system where the votes of some
counted far more than the votes of others, Justice Brennan
viewed the resulting unequal distribution of political status
as an affront to democracy. His intense belief in political
equality as the organizing principle for a true democracy is
the heart of his historic opinion in Baker v. Carr, 369 U. S.
186 (1962), paving the way to the “one-person one-vote” doc-
trine. Chief Justice Earl Warren believed that Baker v.
Carr was the most influential decision handed down during
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his tenure because it re-shaped the contours of American
democracy.*

Justice Brennan was not content merely to define an ab-
stract norm of political equality. He understood the need
for institutional reinforcements that would make the equal
participation principle a reality for millions of Americans
who had been excluded by generations of discrimination from
full participation in the democratic process. Unlike the
First Amendment area, where Justice Brennan helped forge
the supporting institutional structures from the provisions
of the Constitution itself, Congress provided crucial institu-
tional mechanisms for assuring equal participation in the
democratic process by enacting the Voting Rights Acts of
1965 and 1982. In Katzenbach v. Morgan, 384 U.S. 641
(1966), Justice Brennan’s opinion upheld the constitutionality
of portions of the 1965 Act that prohibited literacy tests as
a bar to voting, recognizing the imperative of overcoming
years of sophisticated resistance to the enfranchisement of
racial minorities. The voting rights partnership between
Congress and the Court was a brilliant success, leading, for
the first time since Reconstruction, to the widespread po-
litical participation of African-Americans in the states of
the old Confederacy, and to a resurgence of political partici-
pation by minority groups throughout the United States. In
Thornburg v. Gingles, 478 U. S. 30 (1986), Justice Brennan’s
opinion for the Court established the ground rules for judi-
cial consideration of a claim for vote dilution added in the
1982 Act, beginning the difficult process, still unfinished, of
assuring that minority groups enjoy an equal opportunity to
elect candidates of their choice.

Justice Brennan believed deeply in racial equality. He
fought vigorously to defend the majestic principle of equal-

39 Karl Warren, Mr. Justice Brennan, 80 Harv. L. Rev. 1, 2 (1966). The
special relationship between Justice Brennan and Chief Justice Warren is
described in Owen Fiss, A Life Lived Twice, 100 Yale L. J. 1117 (1991).
See also Abner J. Mikva, Mr. Justice Brennan and the Political Process:
Assessing the Legacy of Baker v. Carr, 1995 U. IlL. L. Rev. 683.
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ity before the law underlying Brown v. Board of Education,
347 U. S. 483 (1954). Justice Brennan viewed Browmn, not
merely as a narrow case involving school segregation, but as
the enunciation of a broad principle assuring judicial protec-
tion to members of minority groups that had been the target
of sustained prejudice. Although he joined the Court two
years after Brown, he (along with Justices Harlan and Whit-
taker, who also joined the Court after the Brown decision)
embraced the Brown opinion explicitly in Cooper v. Aaron,
358 U. S. 1 (1958) (signed by all of the Justices). In Green v.
County School Board, 391 U. S. 430 (1968), Justice Brennan,
writing for the Court, finally provided the institutional
mechanism for enforcing Brown, directing the immediate
cessation of legally-imposed public school segregation “root
and branch.” The firmness of Justice Brennan’s opinion in
Green is widely credited with the widespread elimination of
de jure school segregation in the ensuing year. In Keyes v.
School District No. 1, 413 U. S. 189 (1973), Justice Brennan
demonstrated that the principle of Brown was applicable
to Northern schools, as well, if patterns of government deci-
sionmaking had abetted racial segregation. While Justice
Brennan was unable to persuade a majority of his colleagues
that systematic inequality in financing public education vio-
lated the Federal Constitution,* his talent as a lawyer en-
abled him to assemble a majority opinion in Plyler v. Doe,
457 U. S. 202 (1982), assuring the children of undocumented
aliens the right to attend publie school.

During his wartime service, then-Col. Brennan had orga-
nized and observed the extraordinary contribution of women
to the nation’s civilian defense production effort. Forty
years later, he helped chart the Constitutional guaranty of
gender equality. Building on Chief Justice Burger’s deci-
sion in Reed v. Reed, 404 U.S. 71 (1971), Justice Brennan,
aided in no small part, as he often observed, by the then-
Director of the ACLU’s Women’s Rights Project, Ruth Bader
Ginsburg, provided a coherent theoretical basis for the

40 San Antonio v. Rodriguez, 411 U. 8. 1, 62 (1973).
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Court’s ban on laws discriminating on the basis of gender.*!
In his plurality opinion in Frontiero v. Richardson, 411 U. S.
677 (1973), Justice Brennan argued that laws discriminating
on the basis of gender should be subjected to the same strict
scrutiny standard governing challenges to racial discrimina-
tion. In Craig v. Boren, 429 U. S. 190 (1976), and Califano v.
Goldfard, 430 U. S. 199 (1977), Justice Brennan persuasively
demonstrated why laws based on gender stereotyping were
unconstitutional, and enunciated an intermediate standard of
scrutiny to assist the lower courts in rooting out unfair gen-
der discrimination. Although he did not assemble a major-
ity for his “strict scrutiny” position in Frontiero, Justice
Brennan’s powerful defense of women’s rights provided the
intellectual blueprint for the systematic eradication of laws
discriminating on the basis of gender, a process that culmi-
nated, fittingly, in JUSTICE GINSBURG’s repeated citation of
Justice Brennan in her opinion for the Court in United States
v. Virginia, 518 U. S. 515 (1996), invalidating the male-only
admissions policy at Virginia Military Institute. Justice
Brennan extended the battle against gender stereotyping to
the private sphere in Price Waterhouse v. Hopkins, 490 U. S.
228 (1989), which held that gender stereotyping also violated
Title VII. In School Board of Nassau County v. Arline, 480
U. S. 273 (1987), Justice Brennan’s majority opinion extended
his efforts to combat stereotyping to persons with conta-
gious diseases, holding that a person with a history of infec-
tion with a contagious disease was entitled to protection
against irrational discrimination under the Rehabilitation
Act of 1973.

Justice Brennan’s equality jurisprudence was rooted in the
real world. He knew that despite heroic efforts by the
Court to eradicate hundreds of years of racial and gender
discrimination, the effects of generations of widespread dis-
crimination could not be wiped out overnight. Accordingly,
Justice Brennan supported narrowly tailored efforts at af-

41 JUSTICE GINSBURG’s affectionate appreciation of Justice Brennan’s
life appears at 111 Harv. L. Rev. 3 (1997).
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firmative action designed either to redress past wrongs, or
to assure the proper functioning of important contemporary
institutions. In Franks v. Bowman Transportation Co., 424
U. S. 747 (1976), his opinion for the Court upheld the use of
broad equitable remedies to undo the consequences of past
discrimination. In his partial dissent and partial concur-
rence in California Board of Regents v. Bakke, 438 U. S. 265,
324 (1978), Justice Brennan noted that educational quality is
enhanced by diversity. Accordingly, he argued that volun-
tary affirmative action plans by public universities designed
to achieve educational diversity are constitutional. In his
opinion for the Court in United Steelworkers v. Weber, 443
U. S. 193 (1978), Justice Brennan argued that Title VII's ban
on racial discrimination in employment did not preclude nar-
rowly tailored voluntary affirmative action programs by pri-
vate employers designed to redress the effects of identifiable
past discrimination. In Local 28, Sheet Metal Workers In-
ternational Assoc. v. EEOC, 478 U. S. 421 (1986), and Local
93, International Association of Firefighters v. Cleveland,
478 U. S. 501 (1986), Justice Brennan, who had inveighed
against racial discrimination by labor unions in the 19407,
authored opinions upholding rigorous affirmative action rem-
edies designed to redress the effects of past racial discrimi-
nation. In United States v. Paradise, 480 U. S. 149 (1987),
Justice Brennan’s opinion for the Court upheld rigid hiring
quotas designed to redress years of blatant racial discrimina-
tion in hiring and promotion. In Johnson v. Transportation
Agency, 480 U. S. 616 (1987), Justice Brennan’s opinion for
the Court upheld the use of voluntary affirmative action
techniques by a government agency to redress the effects of
clearly established past discrimination against women. In
his last opinion for the Court, Metro Broadcasting v. F'CC,
497 U. S. 547 (1990), Justice Brennan defended the constitu-
tionality of FCC regulations designed to favor women and
minority entrepreneurs seeking broadcast licenses.

Justice Brennan understood the complex moral and legal
calculus that makes affirmative action such a difficult issue.
Not surprisingly, Justice Brennan’s affirmative action juris-
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prudence remains controversial. But, whatever the short-
term fate of Justice Brennan’s efforts to defend affirmative
action, his affirmative action opinions reflect his consistent
concern that abstract constitutional principles like equality
and free speech must be translated into the real world if
our Constitution is to play its proper role in the American
legal system.

JUSTICE BRENNAN AND PROCEDURAL FAIRNESS

Justice Brennan’s twin concerns with individual dignity
and institutional structure led him to pay extremely close
attention to procedural matters, especially in settings where
the individual is ranged against the power of the state. He
believed that strict adherence to procedural fairness is a
precondition to the effective protection of individual rights.
One of his early opinions for the Court, Jencks v. United
States, 353 U. S. 657 (1957), made the criminal process fairer
by requiring prosecutors to provide an accused with prior
statements by witnesses. In Bruton v. United States, 391
U. S. 123 (1968), he authored an opinion ruling that the Con-
frontation Clause precludes the use of the confession of a
co-defendant in settings where cross-examination is unavail-
able, and, in his dissents in California v. Green, 399 U. S.
149, 189 (1970), and Ohio v. Roberts, 448 U. S. 56, 77 (1980),
the Justice argued that the Confrontation Clause broadly
precludes the use in a criminal proceeding of testimony not
subject to cross examination. In In re Winship, 397 U. S.
358 (1970), Justice Brennan’s opinion for the Court held that
proof of guilt beyond a reasonable doubt in a criminal case is
a fundamental tenet of due process of law. Justice Brennan
understood that the reasonable doubt standard is needed to
prevent individual defendants from being overwhelmed by
the power of the state.

Justice Brennan believed that the guaranty of procedural
due process of law advances two basic values: accuracy and
individual dignity. Providing a hearing to an individual be-
fore significant adverse government action, believed Justice
Brennan, not only minimizes the chance of error, it recog-
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nizes the innate dignity of the individual by requiring the
state to humanize the bureaucratic process. Justice Bren-
nan’s respect for individual dignity underlies his most impor-
tant procedural decision, Goldberg v. Kelly, 397 U.S. 254
(1970), finding significant due process requirements applica-
ble prior to the suspension of statutory welfare benefits.
Goldberg v. Kelly is a classic example of Justice Brennan’s
ability to knit understanding of statutory purpose, respect
for constitutional principle, and empathy for the individual
into a compelling opinion. He recognized, as did the parties,
that a statutorily enacted welfare benefit constitutes consti-
tutional property in some sense. The Justice’s real concern
was over the timing and nature of the hearing required in
connection with its suspension. Evoking the program’s pur-
pose, and the shattering consequences for individuals on wel-
fare of even a temporary suspension, Justice Brennan’s opin-
ion in Goldberg v. Kelly, requiring an extended due process
inquiry before suspension of benefits, expanded the due proc-
ess revolution into the civil arena, permitting millions of indi-
viduals, ranging from welfare recipients to applicants for a
driver’s license, to confront the bureaucratic state on more
equal terms.

JUSTICE BRENNAN AND THE FEDERAL COURTS

Justice Brennan’s opinions helped shape the modern fed-
eral court system. In United Mine Workers v. Gibbs, 383
U. S. 715 (1966), his opinion for the Court developed the mod-
ern view of pendent jurisdiction, enabling federal courts to
act as efficient fora for the resolution of actions involving
state and federal claims. Byrd v. Blue Ridge Rural Electric
Coop., 356 U. S. 525 (1958), ruled that trial by jury must be
available in virtually all damage actions in the federal courts.
In Burger King Corp. v. Rudzewicz, 471 U. S. 462 (1985), and
in his dissent in World-Wide Volkswagen Corporation v.
Woodson, 444 U. S. 286, 299 (1980), and his concurrence in
Burnham v. Superior Court of California, 495 U. S. 604, 628
(1990), Justice Brennan championed a broad, functional vi-
sion of federal in personam jurisdiction. And, in Colorado
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River Water Conservation District v. United States, 424
U. S. 800 (1976), Justice Brennan’s majority opinion clarified
the duty of a federal court to resolve controversies within
its subject matter jurisdiction. But it was in establishing
federal courts as an instrument to enforce individual rights
that Justice Brennan left his most enduring mark on the Ar-
ticle III courts. Justice Brennan believed that the institu-
tional attributes of the federal courts—especially lifetime
tenure—rendered federal judges the natural defenders of
constitutional rights against majoritarian overreaching. In
a series of opinions, Justice Brennan honed the federal courts
as effective fora for the enforcement of federal rights. In
Monell v. New York City Dept. of Social Services, 436 U. S.
658 (1978), the Court, extending Justice Douglas’ opinion in
Monroe v. Pape, 365 U.S. 167 (1961), construed the Civil
Rights Act of 1871 to permit damage actions in federal court
to redress the deprivation of federal constitutional rights by
both local officials and government entities. In Fay v. Noia,
372 U.S. 391 (1963), Justice Brennan established a similar
federal court enforcement presence in the context of writs
of habeas corpus. Justice Brennan’s expansive conception
of the Great Writ permitted the district courts to function
effectively for three decades as decentralized arms of the
Supreme Court, enforcing the Court’s criminal procedure
precedents against occasionally recalcitrant state courts.

It was in the Court’s historic opinion in Cooper v. Aaron,
358 U. S. 1 (1958), that Justice Brennan’s vision of the federal
courts emerges most clearly. In the years immediately fol-
lowing Brown v. Board of Education, state and local officials
swore “massive resistance” to public school integration.
When mobs threatened to prevent the integration of Little
Rock High School, the Supreme Court responded with a un-
precedented opinion, largely drafted by Justice Brennan, and
signed individually by each of the nine Justices, re-affirming
the Court’s adherence to Brown, and reasserting the pri-
macy of the Supreme Court in interpreting the Constitution.
Justice Brennan’s passionate defense in Cooper of the critical
role of the Supreme Court as ultimate interpreter of the
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Constitution and protector of the rights of the weak remains
among the most eloquent and expansive defenses of the judi-
cial function in our legal heritage.

In recalling Justice Brennan’s view of the role of federal
courts, we should not overlook the heritage of his years on
the New Jersey courts, and his strong belief in the impor-
tance of state courts as protectors of individual liberties.
Justice Brennan believed that every American judge has a
duty to protect human rights. Just as in Bivens v. Six Un-
known Agents, 403 U.S. 388 (1971), where his opinion for
the Court held that federal officials could be held liable, on
common law principles, for damages resulting from viola-
tions of the Bill of Rights, so he strongly urged state judges
to develop independent mechanisms for protecting rights
guaranteed under state constitutions. His two forceful ad-
dresses on the subject *> were among his best-known and in-
fluential extra-judicial statements. As the only Justice with
state court experience for many of his years on the Court,
Justice Brennan never forgot the crucial role of state courts
in the federal system.

JUSTICE BRENNAN AND LABOR Law

Justice Brennan, the consummate labor lawyer, played a
significant role in the evolution of American labor law. His
numerous opinions construing the National Labor Relations
Act and related statutes reflect both Justice Brennan’s in-
tense commitment to the individual, and his sophisticated un-
derstanding of the collective-bargaining process.*® As with
his constitutional opinions, Justice Brennan sought to cap-
ture the “spirit” of the National Labor Relations Act, and to
develop a coherent body of case law reinforcing its underly-

42 See William J. Brennan, Jr., State Constitutions and the Protection of
Individual Rights, 90 Harv. L. Rev. 489 (1977); William J. Brennan, Jr.,
The Bill of Rights and the States: The Revival of State Constitutions as
Guardians of Individual Rights, 61 N. Y. U. L. Rev. 535 (1986).

“For a survey of Justice Brennan’s labor law decisions, see B. Glenn
George, Visions of a Labor Lawyer: The Legacy of Justice Brennan, 33
Wm. & Mary L. Rev. 1123 (1992).
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ing goals. In his opinions for the Court in International
Association of Machinists v. Street, 367 U. S. 740 (1961), and
Commumnications Workers of America v. Beck, 487 U. S. 735
(1988), Justice Brennan reinforced the individual by holding
that objecting employees were entitled to pro-rata refunds
of portions of their agency shop fees used for political causes
they opposed, or for other purposes unconnected with collec-
tive bargaining. In NLRB v. J. Weingarten, Inc., 420 U. S.
251 (1975), Justice Brennan’s opinion reinforced the individ-
ual by holding that an employee is entitled to the presence
of a union representative at a disciplinary investigation con-
ducted by the employer. And, in NLRB v. City Disposal
Systems, Inc., 465 U. S. 822 (1984), the Court reinforced the
individual by holding that the activities of a single employee
in asserting a right rooted in a collective-bargaining agree-
ment were protected as a form of “concerted activity”.
Justice Brennan believed that lasting labor peace could not
be obtained by government-imposed solutions. Whether
the issue was the right of members of a multi-employer bar-
gaining unit to respond to a selective strike with a lock-out,*
the right of union members to engage in slow-downs,* or the
right of an employer to hire replacement workers,*® Justice
Brennan sought to allow the parties to reach a freely bar-
gained economic solution that reflects their relative economic
power by assuring that each is free to use its economic weap-
ons without government interference. Where, however, an
employer sought to by-pass the bargaining process by impos-
ing unilateral conditions,*” or a union sought to ignore no-
strike obligations accepted as part of the bargaining proc-
ess,®® Justice Brennan wrote for the Court in defending
the bargaining process. Justice Brennan believed that the
collective-bargaining process would work best if it were
shielded from state or federal judicial interference. He

“NLRB v. Truck Drivers Local Union No. 449, 353 U. S. 87 (1957).
% NLRB v. Insurance Agents Int’l Union, 361 U. S. 477 (1960).

4 NLRB v. Brown, 380 U. S. 278 (1965).

““"NLRB v. Katz, 369 U. S. 736 (1962).

4 Boys Markets, Inc. v. Retail Clerks Union, 398 U. S. 235 (1970).
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championed broad preemption of state efforts to regulate
union activity which Congress had left to the free play of
economic forces,* and sought to minimize federal judicial in-
tervention which would delay the commencement of the bar-
gaining process.”

JUSTICE BRENNAN: ARCHETYPE

Justice Brennan’s contribution to American legal thought
transcends even his monumental substantive achievements.
It is true that he shaped the First Amendment; sketched
the contours of the “one-person one-vote” rule; deepened and
defended our commitment to equality; enriched our ideas of
procedural fairness; taught us about the special role of the
federal courts; and profoundly influenced labor law. It is
equally true that his mastery of the lawyers’ craft repeatedly
enabled him to place his substantive insights in complex
doctrinal settings designed to persuade and to deflect error
in favor of freedom. But Justice Brennan’s contribution is
deeper than substantive outcomes or doctrinal innovations.
He joins Chief Justice John Marshall and Justice Oliver Wen-
dell Holmes, Jr., as archetypes of a conception of judging in
a constitutional democracy.

Chief Justice Marshall pioneered the use of judicial review.
His insight that judges, interpreting the text of a written
Constitution, could effectively defend against unconstitu-
tional action by the majority establishes Chief Justice Mar-
shall as the founding archetype of the modern constitutional
judge. Long after his substantive rulings have succumbed
to the inevitable erosion of time and change, we will continue
to draw inspiration from Chief Justice Marshall’s grasp of
institutional possibility.

Justice Oliver Wendell Holmes, Jr., helped to chart the
complex relationship between judicial review and respect for

OInt’l Assn. of Machinists v. Wisconsin Employment Relations
Comm’n, 427 U. S. 132 (1976).
%0 Leedom v. Kyne, 358 U. S. 184, 191 (1958).
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the will of the majority. His lifetime of effort to develop a
line between deference to the majority and respect for funda-
mental individual rights clarified the modern role of judicial
review in a vibrant democracy. Long after Justice Holmes’
substantive rulings have been amended by time, we will look
to him as the archetype of an even-handed constitutional
judge in a functioning democracy.

Justice William J. Brennan, Jr., adds a third judicial arche-
type to our constitutional heritage. Justice Brennan’s life-
time of passionate effort to deploy a modern, purposive read-
ing of the Bill of Rights in defense of the innate dignity of
the individual, not as an alienated island, but as a participant
in a democracy of equals, has immensely enriched our con-
ception of judging. If Justice Holmes reminds us of our duty
to democracy, Justice Brennan reminds us that true democ-
racy requires us to fulfil our duty to the individual. Healthy
debate will continue over the precise role of a constitutional
judge in a vibrant democracy. But time and healthy debate
can only enhance Justice Brennan’s status as the archetype
of a Justice passionately devoted to the enforcement of indi-
vidual constitutional rights. He taught us that constitu-
tional law, brilliantly conceived and courageously enforced,
can lift the human spirit.

Wherefore, it is accordingly

RESOLVED, that we, as representative members of the
Bar of the Supreme Court of the United States, express our
deep sadness at the death of Justice Brennan, our condo-
lences to the Brennan family, and our profound admiration
for Justice Brennan’s matchless contributions to the cause of
human dignity; and it is further

RESOLVED, that the Solicitor General be asked to pre-
sent these Resolutions to the Court, and that the Attorney
General be asked to move that they be inscribed on the
Court’s permanent records.
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THE CHIEF JUSTICE said:

Thank you, Mr. Solicitor General. I recognize the Attor-
ney General of the United States.

Attorney General Reno addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

The Bar of the Court met today to honor the memory of
William J. Brennan, Jr., Associate Justice of the Supreme
Court from 1956 to 1990. While recognizing Justice Bren-
nan’s extraordinary contributions to this Court and impact
on the legal world in a wide variety of areas, I will limit
these remarks to just a few examples of Justice Brennan’s
contributions to constitutional jurisprudence.

Justice Brennan served on this Court for 34 years. His
role was central in the Court’s expansion during that era of
the substance of the Constitution’s protection of individual
rights, as well as in the Court’s strengthening of the reme-
dies available for the enforcement of those rights.

Justice Brennan’s contributions to the development of the
law are perhaps most striking in the Court’s free speech
cases. In his opinion for the Court in Speiser v. Randall,
for example, Justice Brennan introduced the concept of the
chilling effect. Explaining that the man who knows that he
must bring forth proof and persuade another of the lawful-
ness of his conduct necessarily must steer far wider of the
unlawful zone than if the State must bear these burdens.

Six years later came New York Times v. Sullivan, one of
the leading free speech cases of this century. Justice Bren-
nan articulated the fundamental principle of the opinion, and
one of the foundations of this Court’s First Amendment
jurisprudence.

In oft-quoted language, he stated that the Court considers
this case against the background of a profound national com-
mitment to the principle that debate on public issues should
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be uninhibited, robust, and wide open, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp
attacks on Government and public officials.

New York Times v. Sullivan is a characteristic example of
Justice Brennan’s recognition that the provisions of the Bill
of Rights and the Civil War amendments embody core values
and principles that remain valid even where their vindication
requires significant alteration in hitherto accepted principles
of State law.

In NAACP v. Button, the Court held that the State of
Virginia could not prohibit NAACP lawyers from giving
legal advice to citizens of Virginia. Modern conceptions of
vagueness and over-breadth trace their roots to Justice
Brennan’s opinion for the Court in this case, which once
again relied on the chilling effect rationale he had first elabo-
rated in Speiser.

In the two flag-burning cases that came before the Court
in Justice Brennan’s last two Terms, Texas v. Johnson, and
United States v. Eichman, Justice Brennan spoke for the
Court in holding the statutes unconstitutional. As Justice
Brennan explained in Johnson: Our decision is a reaffirmation
of the principles of freedom and inclusiveness that the flag
best reflects, and of the conviction that our toleration of criti-
cisms such as Johnson’s is a sign and a source of our strength.

Justice Brennan was a leading exponent of the need to
maintain separation of church and State under the Estab-
lishment Clause, as articulated in his influential concurring
opinion in Abington School District v. Schempp.

As he explained in that opinion, it is not only the nonbe-
liever who fears the injection of sectarian doctrines and con-
troversies into the civil polity, but in as high degree it is the
devout believer who fears the secularization of a creed which
becomes too deeply involved with, and dependent upon, the
Government.

Justice Brennan also spoke for the Court in a major Free
Exercise Clause case, Sherbert v. Verner, which eloquently
set forth one side of the debate regarding whether strict gov-
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ernmental neutrality is sufficient to satisfy the constitutional
command of the Clause.

The same underlying philosophy provided the founda-
tion for Justice Brennan’s notable contribution to the juris-
prudence of the Equal Protection Clause. As is by now
well-known, he wrote most of the opinion, signed by all nine
Members of the Court, in Cooper v. Aaron.

Justice Brennan’s seminal opinion upholding the constitu-
tionality of substantive provisions of the Voting Rights Act
of 1965 in Katzenbach v. Morgan marked a crucial milestone
in the struggle for equal voting rights, and in Thornburg
v. Gingles, Justice Brennan again wrote for the Court in set-
ting forth the basic analytical structure that would govern
the interpretation of the amended §2 of the Voting Rights
Act.

Perhaps even more than in the area of race discrimination,
Justice Brennan’s application of the Equal Protection Clause
in gender discrimination cases has had a lasting impact on
the law. In Frontiero v. Richardson, Justice Brennan’s plu-
rality opinion recognized that statutory distinctions between
the sexes often have the effect of invidiously relegating the
entire class of females to inferior legal status without regard
to the actual capabilities of its individual members.

Although he was writing only for a plurality in Frontiero,
the Court adopted Justice Brennan’s views in Craig v. Boren,
as well as his further articulation of the standard governing
gender discrimination under the Equal Protection Clause.
Classifications by gender must serve important govern-
mental objectives, and must be substantially related to the
achievement of those objectives.

In his ground-breaking opinion for the Court in Goldberg
v. Kelly, Justice Brennan first applied due process standards
to a State’s decision to terminate welfare payments.

In Shapiro v. Thompson, Justice Brennan spoke for the
Court in striking down longstanding State residency re-
quirements for welfare as a burden on the right to travel.

In Eisenstadt v. Baird, Justice Brennan wrote an impor-
tant opinion that was a crucial stepping stone in the develop-
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ment of the right to privacy, and in Penn Central Transpor-
tation Company v. New York City, Justice Brennan set forth
for the Court the fundamental analysis that continues to gov-
ern the adjudication of claims that Government regulation of
private property constitutes a taking.

Justice Brennan’s contributions were not limited to civil
cases. He wrote for the Court in Malloy v. Hogan, holding
that the Fifth Amendment’s protection against compelled
self-incrimination applied to the States.

In In re Winship, Justice Brennan, again writing for the
Court, articulated the central due process principle of proof
beyond a reasonable doubt in criminal cases.

In Bruton v. United States, the Court applied the Confron-
tation Clause to defendants who were tried jointly.

An important element in Justice Brennan’s jurisprudence
was his belief that remedial avenues must be available to
ensure that constitutional protections can be enforced. For
example, in Baker v. Carr, Justice Brennan wrote for the
Court, holding that claims of malapportionment in State leg-
islatures were justiciable.

In Bivens v. Six Unknown Named Agents of Federal Bu-
reau of Narcotics, Justice Brennan set forth for the Court
the principles permitting implication of a cause of action
directly under the Constitution.

In Momnell v. Department of Social Services, Justice Bren-
nan wrote an opinion for the Court opening the door to dam-
age actions under 42 U. S. C. § 1983 against municipal bodies
for constitutional violations.

Of course, the Court has not always accepted Justice Bren-
nan’s views and, especially in his later years on the Court,
he found himself frequently in dissent. In light of the nu-
merous areas of which Justice Brennan’s work proved semi-
nal in the development of the law in the 20th Century, the
fact that the Court has not always agreed with his views
should come as no surprise, but it can be safely said that, as
the Court continues to address new problems in these areas,
it will continue to confront the challenges presented by Jus-
tice Brennan.
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Justice Brennan’s judicial philosophy was based on the
need for constant vigilance to apply the principles of human
liberty embodied in the Bill of Rights and the Fourteenth
Amendment to ever new arrangements and new institutions.
His vision of the Constitution as embodying a fundamental
charter of human liberty will endure and will continue to be
reflected in this Court’s jurisprudence.

MR. CHIEF JUSTICE, on behalf of the lawyers of this Na-
tion and, in particular, of the Bar of this Court, I respectfully
request that the Resolutions presented to you in honor and
celebration of the memory of Justice William J. Brennan, Jr.,
be accepted by the Court, and that they, together with the
chronicle of these proceedings, be ordered kept for all time
in the records of this Court.

THE CHIEF JUSTICE said:

Thank you, Attorney General Reno, thank you, General
Waxman, for your presentations today in memory of our late
colleague and friend, William J. Brennan.

We also extend to Chairman Burt Neuborne and the mem-
bers of the Committee on Resolutions, Chairman Daniel Rez-
neck and members of the Arrangements Committee, Judge
Abner Mikva, chairman of today’s meeting of the Bar, our
appreciation for the Resolutions you have read today.

Your motion that they be made part of the permanent
record of the Court is hereby granted.

Bill Brennan’s service on this Court and his contributions
to American law are an imposing achievement. He took the
oath of office as a Justice of this Court on October 16, 1956,
at the age of 50. After fulfilling his responsibilities under
three Chief Justices and alongside 19 Associate Justices, he
retired on July 20, 1990, at the age of 84.

His period of service, just a couple of months short of 34
years, is one that has been exceeded by only five other Jus-
tices in the 208-year history of this Court’s existence, but
Justice Brennan’s profound influence on American law can’t
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be measured simply by counting the number of years he sat
in one of the chairs behind this bench.

An accurate assessment can only be made after one has
studied many of the 1,000-plus opinions he authored during
his long career, many of them landmark decisions by this
Court. His majority opinions alone number well over 400.
These opinions, filling thousands of pages of this Court’s
official reports, demonstrate Justice Brennan’s scholarly
expertise, as well as his keen reasoning abilities.

In Baker v. Carr, for example, which the Resolutions com-
ment on, he wrote the opinion that for the first time sub-
jected the apportionment of State legislatures to the require-
ments of the Fourteenth Amendment’s Equal Protection
Clause.

Before this decision, controversies regarding the radically
unequal voting districts that existed at the time came to the
Supreme Court under what is called the Republican Guaran-
tee Clause. The Supreme Court had declined to decide such
cases because the Guarantee Clause lacked judicially man-
ageable standards which courts could utilize in cases brought
before them.

Malapportionment of State legislatures therefore had been
considered political questions outside the Federal judiciary’s
jurisdiction and, while the Federal courts thus declined to
address the problem, State legislatures were also unwilling
to act, because those who benefited from the existing elec-
toral system were the ones who were making the law.

Justice Brennan cut this Gordian knot by shifting the issue
of the constitutionality of malapportionment from the Guar-
antee Clause to the Equal Protection Clause. His opinion
in Baker v. Carr took the first step in the direction of the
now well-accepted practice and principle of one person, one
vote, and in so doing changed the nature of American poli-
tics forever.

Justice Brennan’s opinion for the Court in New York Times
v. Sullivan, also commented on in the Resolutions, has a
stature in our constitutional history equal to that of Baker
v. Carr, and as the Resolutions indicate, prior to the Sullivan
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decision, slander and libel law were left to the States, with
few constitutional restrictions. These rules stifled criticism
of public officials, and the result was a less-informed public.

The Court in Sullivan, relying on freedom of speech and
on what Justice Brennan called our profound national com-
mitment to the principle that debate on public issues should
be uninhibited, robust, and wide open, sharply changed these
traditional rules of libel law. The Court’s opinion held that
any public official who was a plaintiff in a libel case had to
prove that the statements in question were defamatory,
false, and made with actual malice.

These developments in libel law altered the rules of the
game of American politics, and speech, as a matter of fact,
making American public officials more accountable, the
American media more watchful, and the American people
better informed.

I've mentioned just two opinions that Justice Brennan
authored that have a special place in our Nation’s history.
There are others that have been mentioned in the Resolu-
tion, and I'm sure still others that have not been mentioned
by anyone today, because there were so many of his opinions
that played an important role in the development of our law.

There are dozens of other significant opinions he wrote for
the Court, and yet the great body of law for which he was
responsible may be only but half of the contribution he made
to this Court.

Those of us who had the pleasure of serving with Bill
Brennan know what a wonderful human being he was,
combining a friendly spirit with a highly analytical mind
dedicated to justice. Blessed with such attributes, Justice
Brennan was a force for civility and good relationship among
his colleagues.

During some periods in the Court’s history, differences on
constitutional questions have affected personal relationships
among the Justices and complicated the work of the Court.
In contrast, Justice Brennan was a unifying influence on the
bench, often guiding the Court to a majority or unanimous
opinion.
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And when the divisions on the Court on constitutional
issues were too deep and broad to be bridged, Justice Bren-
nan never allowed such disagreements to affect the way
he treated his colleagues. Warm-hearted, polite, courteous,
Bill Brennan inspired these same qualities in his colleagues,
even those who disagreed with him.

His career exemplifies the happy truth that a judge need
not be a prima donna to have a lasting influence on our coun-
try’s laws. He will have a high place in the annals of this
Court and in its jurisprudence.
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SPENCER v. KEMNA, SUPERINTENDENT, WESTERN
MISSOURI CORRECTIONAL CENTER, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 96-7171. Argued November 12, 1997—Decided March 3, 1998

On October 17, 1990, petitioner began serving concurrent 3-year sentences
for convictions of felony stealing and burglary, due to expire on October
16, 1993. On April 16, 1992, he was released on parole, but on Septem-
ber 24, 1992, that parole was revoked and he was returned to prison.
Thereafter, he sought to invalidate the parole revocation, first filing ha-
beas petitions in state court, and then the present federal habeas peti-
tion. Before the District Court addressed the merits of the habeas pe-
tition, petitioner’s sentence expired, and so the District Court dismissed
the petition as moot. The Eighth Circuit affirmed.

Held: The expiration of petitioner’s sentence has caused his petition to be
moot because it no longer presents an Article III case or controversy.
Pp. 7-18.

(@) An incarcerated convict’s (or a parolee’s) challenge to his convic-
tion always satisfies the case-or-controversy requirement because the
incarceration (or the restriction imposed by the terms of parole) consti-
tutes a concrete injury caused by the conviction and redressable by the
conviction’s invalidation. Once the sentence has expired, however, the
petitioner must show some concrete and continuing injury other than
the now-ended incarceration (or parole)—some “collateral consequence”
of the conviction—if the suit is to be maintained. In recent decades,
this Court has presumed that a wrongful conviction has continuing col-

1
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lateral consequences (or, what is effectively the same, has counted collat-
eral consequences that are remote and unlikely to occur). Sibron v.
New York, 392 U. S. 40, 55-56. However, in Lane v. Williams, 455 U. S.
624, the Court refused to extend this presumption of collateral conse-
quences to the revocation of parole. The Court adheres to that refusal,
which leaves only the question whether petitioner has demonstrated
collateral consequences. Pp. 7-14.

(b) Petitioner’s asserted injuries-in-fact do not establish collateral
consequences sufficient to state an Article III case or controversy.
That his parole revocation could be used to his detriment in a future
parole proceeding is merely a possibility rather than a certainty or a
probability. That the revocation could be used to increase his sentence
in a future sentencing proceeding is, like a similar claim rejected in
Lane, contingent on petitioner’s violating the law, being caught and con-
victed. Likewise speculative are petitioner’s other allegations of collat-
eral consequence—that the parole revocation could be used to impeach
him should he appear as a witness in future proceedings, and that it
could be used directly against him should he appear as a defendant in a
criminal proceeding. Pp. 14-16.

(¢) The Court finds no merit in petitioner’s remaining arguments—
that since he is foreclosed from pursuing a damages action under 42
U. S. C. §1983 unless he can establish his parole revocation’s invalidity,
see Heck v. Humphrey, 512 U. S. 477, his action to establish that invalid-
ity cannot be moot; that this case falls within the exception to the moot-
ness doctrine for cases that are “capable of repetition, yet evading re-
view”; and that the mootness of his case should be ignored because it
was caused by the dilatory tactics of the state attorney general’s office
and by District Court delays. Pp. 17-18.

91 F. 3d 1114, affirmed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, KENNEDY, SOUTER, THOMAS, GINSBURG, and
BREYER, JJ., joined. SOUTER, J., filed a concurring opinion, in which
(O’CONNOR, GINSBURG, and BREYER, JJ., joined, post, p. 18. GINSBURG,
J., filed a concurring opinion, post, p. 21. STEVENS, J., filed a dissenting
opinion, post, p. 22.

John William Simon, by appointment of the Court, 520
U. S. 1227, argued the cause and filed briefs for petitioner.
James R. Layton, Chief Deputy Attorney General of Mis-
souri, argued the cause for respondents. With him on the
brief were Jeremiah W. (Jay) Nixon, Attorney General, pro
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se, and Stephen D. Hawke, Stacy L. Anderson, and Michael
J. Spillane, Assistant Attorneys General.*

JUSTICE SCALIA delivered the opinion of the Court.

In his petition for a writ of habeas corpus, Randy G. Spen-
cer seeks to invalidate a September 24, 1992, order revoking
his parole. Because Spencer has completed the entire term
of imprisonment underlying the parole revocation, we must
decide whether his petition is moot.

I

On October 17, 1990, petitioner began serving concurrent
3-year sentences in Missouri on convictions of felony stealing
and burglary. On April 16, 1992, he was released on parole,
but on September 24, 1992, the Missouri Board of Probation
and Parole, after hearing, issued an Order of Revocation re-
voking the parole. The order concluded that petitioner had
violated three of the conditions, set forth in Missouri’s Code
of Regulations, Title 14, §80-3.010 (1992), that a Missouri
inmate must comply with in order to remain on parole:

“NOW, THEREFORE, after careful consideration of ev-
idence presented, said charges which warrant revocation
are sustained, to wit:

*A brief of amict curiae was filed for the State of California et al. by
Daniel E. Lungren, Attorney General of California, George Williamson,
Chief Assistant Attorney General, Ronald A. Bass, Senior Assistant At-
torney General, and Morris Beatus and Peggy S. Ruffra, Deputy Attor-
neys General, and by the Attorneys General for their respective States as
follows: Bruce M. Botelho of Alaska, Grant Woods of Arizona, Thurbert
E. Baker of Georgia, Margery S. Bronster of Hawalii, Jeffrey A. Modisett
of Indiana, Thomas J. Miller of Towa, Scott Harshbarger of Massachusetts,
Frank J. Kelley of Michigan, Joseph P. Mazurek of Montana, Don Stenberg
of Nebraska, Frankie Sue Del Papa of Nevada, Heidi Heitkamp of North
Dakota, W. A. Drew Edmondson of Oklahoma, D. Michael Fisher of Penn-
sylvania, Charles M. Condon of South Carolina, and Jan Graham of Utah.
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“41-LAWS: I will obey all federal and state laws, munic-
ipal and county ordinances. I will report all arrests to
my Probation and Parole Officer within 48 hours.

“#6-DRUGS: I will not have in my possession or use any
controlled substance except as prescribed for me by a
licensed medical practitioner.

“#7T-WEAPONS: I will, if my probation or parole is
based on a misdemeanor involving firearms or explo-
sives, or any felony charge, not own, possess, purchase,
receive, sell or transport any firearms, ammunition or
explosive device or any dangerous weapon as defined by
federal, state or municipal laws or ordinances.” App.
55-56.

The specific conduct that violated these conditions was de-
scribed only by citation of the parole violation report that
the board used in making its determination: “Evidence relied
upon for violation is from the Initial Violation Report dated
7-27-92.” Id., at 56.

That report, prepared by State Probation and Parole Offi-
cer Jonathan Tintinger, summarized a June 3, 1992, police
report prepared by the Kansas City, Missouri Police Depart-
ment, according to which a woman had alleged that peti-
tioner, after smoking crack cocaine with her at a local crack
house and later at his own home, pressed a screwdriver
against her side and raped her. According to the Kansas
City report, petitioner had admitted smoking crack cocaine
with the woman, but claimed that the sexual intercourse be-
tween them had been consensual. Officer Tintinger’s report
then described his own interview with petitioner, at which
petitioner again admitted smoking crack cocaine with the
woman, denied that he had pressed a screwdriver to her side,
and did not respond to the allegation of rape. Finally, after
noting that “Spencer [was] a registered sex offender, having
been given a five-year prison sentence for Sodomy in 1983,”
id., at 75, Officer Tintinger’s report tentatively recom-
mended that petitioner’s parole be continued, but that he be
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placed in a drug treatment center. The report withheld
making “an ultimate recommendation based on the alleged
[rape and dangerous weapon] violations” until the prosecut-
ing attorney’s office had a chance to dispose of those charges.
Id., at 76. “In the event formal charges are ultimately
filed,” it said, “a separate recommendation will be forthcom-
ing.” Ibid. Petitioner was never charged, but a September
14, 1992, followup report prepared by Institutional Parole
Officer Peggy McClure concluded that “there [did] appear to
be significant evidence that Spencer ha[d] violated the condi-
tions of his parole as stated,” and recommended that peti-
tioner’s parole be revoked. Id., at 64. Officer McClure’s
report is not mentioned in the Order of Revocation.

On being returned to prison, petitioner began his efforts
to invalidate the Order of Revocation. He first sought relief
in the Missouri courts, but was rejected by the Circuit Court
of De Kalb County, the Missouri Court of Appeals, and, fi-
nally, the Missouri Supreme Court. Then, on April 1, 1993,
just over six months before the expiration of his 3-year sen-
tence, petitioner filed a petition for a writ of habeas corpus,
see 28 U. S. C. §2254, in the United States District Court for
the Western District of Missouri, alleging that he had not
received due process in the parole revocation proceedings.!

1 Specifically, according to petitioner’s brief, he contended:
“1. The Board denied him his right to a preliminary revocation hearing
on the armed criminal action accusation. . . .
“2. The Board denied him a hearing on the cancellation of his conditional
release date.

“3. The Board . . . :

“a. . . . denied him the right to confront and cross-examine any of the
witnesses against him. . . .

“b. . . . gave him no notice that the entire case for revoking his parole
would be the out-of-court statements in the violation report.

“

c. ... denied him the right to representation by a person of his choice.
“4. The Board failed to apprise him of the fact of its decision to revoke
his parole, and of the evidence it relied on in doing so, for four months,
when its regulations required that . . . the parolee be provided [such a]
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Over petitioner’s objections, the District Court granted the
State two requested extensions of time to respond to the
petition, deferring the deadline from June 2, 1993, until July
7, 1993. On July 14, 1993, after receiving the State’s re-
sponse, petitioner filed a lengthy “Motion and Request for
Final Disposition of this Matter,” in which he requested that
the District Court expedite decision on his case in order to
prevent his claim from becoming moot. Before the District
Court responded to this motion, however, on August 7, 1993,
petitioner was re-released on parole, and, two months after
that, on October 16, 1993, the term of his imprisonment ex-
pired. On February 3, 1994, the District Court “noted” peti-
tioner’s July motion, stating that “[t]he resolution of this case
will not be delayed beyond the requirements of this Court’s
docket.” App. 127. Then, on August 23, 1995, the District
Court dismissed petitioner’s habeas petition. “Because,” it
said, “the sentences at issue here have expired, petitioner is
no longer ‘in custody’ within the meaning of 28 U.S. C.
§2254(a), and his claim for habeas corpus relief is moot.”
Id., at 130.

The United States Court of Appeals for the Eighth Circuit
affirmed the District Court’s judgment,® concluding that,
under our decision in Lane v. Williams, 455 U. S. 624, 632
(1982), petitioner’s claim had become moot because he suf-
fered no “collateral consequences” of the revocation order.
91 F. 3d 1114 (1996). (It acknowledged that this interpreta-
tion of Lane did not accord with that of the Second and Ninth
Circuits in United States v. Parker, 952 F. 2d 31 (CA2 1991),

statement within ten working days from the date of the decision.” See
Brief for Petitioner 5-6.

2By the time the case reached the Eighth Circuit, petitioner was once
again in prison, this time serving a 7-year sentence for attempted felony
stealing. He is still there, and the State informs us that he is scheduled
to be released on parole on January 24, 1999. See Brief for Respondents
8, n. 4.
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and Robbins v. Christianson, 904 F. 2d 492 (CA9 1990).) We
granted certiorari. 520 U. S. 1165 (1997).

II

The District Court’s conclusion that Spencer’s release from
prison caused his petition to be moot because it no longer
satisfied the “in custody” requirement of the habeas statute
was in error. Spencer was incarcerated by reason of the
parole revocation at the time the petition was filed, which is
all the “in custody” provision of 28 U. S. C. §2254 requires.
See Carafas v. LaVallee, 391 U. S. 234, 238 (1968); Maleng v.
Cook, 490 U. S. 488, 490-491 (1989) (per curiam). The more
substantial question, however, is whether petitioner’s subse-
quent release caused the petition to be moot because it no
longer presented a case or controversy under Article III, §2,
of the Constitution. “This case-or-controversy requirement
subsists through all stages of federal judicial proceedings,
trial and appellate. . . . The parties must continue to have a
‘personal stake in the outcome’ of the lawsuit.” Lewis v.
Continental Bank Corp., 494 U. S. 472, 477-478 (1990). See
also Preiser v. Newkirk, 422 U.S. 395, 401 (1975). This
means that, throughout the litigation, the plaintiff “must
have suffered, or be threatened with, an actual injury trace-
able to the defendant and likely to be redressed by a favor-
able judicial decision.” Lewis, supra, at 477.

An incarcerated convict’s (or a parolee’s) challenge to the
validity of his conviction always satisfies the case-or-
controversy requirement, because the incarceration (or the
restriction imposed by the terms of the parole) constitutes a
concrete injury, caused by the conviction and redressable by
invalidation of the conviction. Once the convict’s sentence
has expired, however, some concrete and continuing injury
other than the now-ended incarceration or parole—some
“collateral consequence” of the conviction—must exist if the
suit is to be maintained. See, e. g., Carafas, supra, at 237-
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238. In recent decades, we have been willing to presume
that a wrongful criminal conviction has continuing collateral
consequences (or, what is effectively the same, to count col-
lateral consequences that are remote and unlikely to occur).
See Sibron v. New York, 392 U. S. 40, 55-56 (1968).

The present petitioner, however, does not attack his con-
victions for felony stealing and burglary, which he concedes
were lawful;, he asserts only the wrongful termination of
his parole status. The reincarceration that he incurred as
a result of that action is now over, and cannot be undone.
Subsistence of the suit requires, therefore, that continuing
“collateral consequences” of the parole revocation be either
proved or presumed. And the first question we confront is
whether the presumption of collateral consequences which is
applied to criminal convictions will be extended as well to
revocations of parole. To answer that question, it is helpful
to review the origins of and basis for the presumption.

Originally, we required collateral consequences of convic-
tion to be specifically identified, and we accepted as sufficient
to satisfy the case-or-controversy requirement only concrete
disadvantages or disabilities that had in fact occurred, that
were imminently threatened, or that were imposed as a mat-
ter of law (such as deprivation of the right to vote, to hold
office, to serve on a jury, or to engage in certain businesses).
Thus, in St. Pierre v. United States, 319 U. S. 41 (1943) (per
curiam,), one of the first cases to recognize collateral conse-
quences of conviction as a basis for avoiding mootness, we
refused to allow St. Pierre’s challenge to a contempt citation
after he had completed his 5-month sentence, because “peti-
tioner [has not] shown that under either state or federal law
further penalties or disabilities can be imposed on him as a
result of the judgment which has now been satisfied,” id., at
43. We rejected St. Pierre’s argument that the possibility
that “the judgment [could] impair his credibility as [a] wit-
ness in any future legal proceeding” was such a penalty or
disability, because “the moral stigma of a judgment which no
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longer affects legal rights does not present a case or contro-
versy for appellate review.” Ibid. Similarly, in Carafas v.
LaVallee, we permitted an individual to continue his chal-
lenge to a criminal conviction only after identifying specific,
concrete collateral consequences that attached to the convie-
tion as a matter of law:

“It is clear that petitioner’s cause is not moot. In conse-
quence of his conviction, he cannot engage in certain
businesses; he cannot serve as an official of a labor union
for a specified period of time; he cannot vote in any elec-
tion held in New York State; he cannot serve as a juror.”
391 U. S., at 237 (footnotes and citation omitted).

See also Fiswick v. United States, 329 U.S. 211, 221-223
(1946) (conviction rendered petitioner liable to deportation
and denial of naturalization, and ineligible to serve on a jury,
vote, or hold office); United States v. Morgan, 346 U. S. 502
(1954) (conviction had been used to increase petitioner’s cur-
rent sentence under state recidivist law); Parker v. Ellis, 362
U. S. 574, 576 (1960) (Harlan, J., concurring) (since petition-
er’s other, unchallenged convictions took away the same civil
rights as the conviction under challenge, the challenge was
moot); Ginsberg v. New York, 390 U. S. 629, 633, n. 2 (1968)
(conviction rendered petitioner liable to revocation of his li-
cense to operate luncheonette business). Cf. Tannenbaum
v. New York, 388 U. S. 439 (1967) (per curiam); Jacobs v. New
York, 388 U. S. 431 (1967) (per curiam).

The gateway to abandonment of this fastidious approach
to collateral consequences was Pollard v. United States, 352
U.S. 354 (1957). There, in allowing a convict who had al-
ready served his time to challenge the length of his sentence,
we said, almost offhandedly, that “[t]he possibility of conse-
quences collateral to the imposition of sentence [was] suffi-
ciently substantial to justify our dealing with the merits,”
1d., at 368—citing for that possibility an earlier case involv-
ing consequences for an alien (which there is no reason to
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believe Pollard was), see Pino v. Landon, 349 U.S. 901
(1955). In Sibron v. New York, we relied upon this opinion
to support the conclusion that our jurisprudence had “aban-
doned all inquiry into the actual existence of collateral conse-
quences and in effect presumed that they existed.” 392
U. S, at 55 (citing Pollard, supra).> Thereafter, and in sum-
mary fashion, we proceeded to accept the most generalized
and hypothetical of consequences as sufficient to avoid moot-
ness in challenges to conviction. For example, in Evitts v.
Lucey, 469 U. S. 387 (1985), we held that respondent’s habeas
challenge had not become moot despite the expiration of his
sentence and despite the fact that “his civil rights, including
suffrage and the right to hold public office, [had been] re-
stored,” id., at 391, n. 4. Since he had not been pardoned,
we said, “some collateral consequences of his conviction re-
main, including the possibility that the conviction would be
used to impeach testimony he might give in a future proceed-
ing and the possibility that it would be used to subject him
to persistent felony offender prosecution if he should go to
trial on any other felony charges in the future.” Ibid. See
also Benton v. Maryland, 395 U.S. 784, 790-791 (1969);
Pennsylvania v. Mimms, 434 U. S. 106, 108, n. 3 (1977) (per
curiam); Minnesota v. Dickerson, 508 U. S. 366 (1993).
There are several relevant observations to be made re-
garding these developments: First, it must be acknowledged
that the practice of presuming collateral consequences (or of
accepting the remote possibility of collateral consequences as
adequate to satisfy Article III) sits uncomfortably beside the
“long-settled principle that standing cannot be ‘inferred ar-
gumentatively from averments in the pleadings,” but rather

3Sibron also purported to rely on United States v. Morgan, 346 U. S.
502 (1954), and Fiswick v. United States, 329 U. S. 211 (1946), as establish-
ing that a “mere possibility” of collateral consequences suffices, see 392
U. S., at 54-55, but as we have described, those cases involved much more
than that.
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‘must affirmatively appear in the record,”” and that “it is the
burden of the ‘party who seeks the exercise of jurisdic-
tion in his favor,” ‘clearly to allege facts demonstrating that
he is a proper party to invoke judicial resolution of the dis-
pute.”” FW/PBS, Inc. v. Dallas, 493 U. S. 215, 231 (1990)
(citations omitted). The practice of presuming collateral con-
sequences developed during an era in which it was thought
that the only function of the constitutional requirement of
standing was “to assure that concrete adverseness which
sharpens the presentation of issues,” Baker v. Carr, 369 U. S.
186, 204 (1962). Sibron appears in the same volume of the
United States Reports as Flast v. Cohen, 392 U. S. 83 (1968),
which said:

“The question whether a particular person is a proper
party to maintain the action does not, by its own force,
raise separation of powers problems related to improper
judicial interference in areas committed to other
branches of the Federal Government. Such problems
arise, if at all, only from the substantive issues the in-
dividual seeks to have adjudicated. Thus, in terms of
Article IIT limitations on federal court jurisdiction,
the question of standing is related only to whether the
dispute sought to be adjudicated will be presented in
an adversary context and in a form historically viewed
as capable of judicial resolution.” Id., at 100-101.

See Benton v. Maryland, supra, at 790-791 (“Although this
possibility [of collateral consequences] may well be a remote
one, it is enough to give this case an adversary cast and make
it justiciable”). That parsimonious view of the function of
Article IIT standing has since yielded to the acknowledg-
ment that the constitutional requirement is a “means of
‘defin[ing] the role assigned to the judiciary in a tripartite
allocation of power,”” Valley Forge Christian College V.
Americans United for Separation of Church and State, Inc.,
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454 U. S. 464, 474 (1982),* and “a part of the basic charter . . .
provid[ing] for the interaction between [the federal] govern-
ment and the governments of the several States,” id., at 476.
See also Lujan v. Defenders of Wildlife, 504 U.S. 555,
559-560 (1992). And finally, of particular relevance to the
question whether the practice of presuming collateral
consequences should be extended to challenges of parole
termination: In the context of criminal conviction, the pre-
sumption of significant collateral consequences is likely to
comport with reality. As we said in Sibron, it is an “obvious
fact of life that most criminal convictions do in fact entail
adverse collateral legal consequences.” 392 U.S., at 55.
The same cannot be said of parole revocation.

For these reasons, perhaps, we have hitherto refused to
extend our presumption of collateral consequences (or our
willingness to accept hypothetical consequences) to the area
of parole revocation. In Lane v. Williams, 455 U.S. 624
(1982), we rejected the contention of convicted felons who
had completed their sentences that their challenges to their
sentences of three years’ mandatory parole at the conclusion
of their fixed terms of incarceration (which parole they had
violated) were not moot because the revocations of parole
could be used to their detriment in future parole proceedings
should they ever be convicted of other crimes. We said:

“The doctrine of Carafas and Sibron is not applicable in
this case. No civil disabilities such as those present in
Carafas result from a finding that an individual has vio-
lated his parole.” Id., at 632.

“[Carafas] concerned existing civil disabilities; as a
result of the petitioner’s conviction, he was presently

4The internal quotation is from a portion of Flast v. Cohen, 392 U. S. 83,
95 (1968), which recited this to be the second purpose of the case-or-
controversy requirement in general. The opinion later said that the con-
stitutionally required minimum of standing relates to the first purpose
alone. Id., at 100-101, quoted in text.
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barred from holding certain offices, voting in state elec-
tions, and serving as a juror. This case involves no such
disability.” Id., at 632—-633, n. 13.

It was not enough that the parole violations found by the
revocation decision would enable the parole board to deny
respondents parole in the future, see id., at 639-640 (Mar-
shall, J., dissenting) (quoting Illinois rules governing denial
of parole). For such violations “[did] not render an individ-
ual ineligible for parole under Illinois law[,] [but were] sim-
ply one factor, among many, that may be considered by the
parole authority ....” Id., at 633, n.13. And, in any event,
“[t]he parole violations that remain a part of respondents’
records cannot affect a subsequent parole determination un-
less respondents again violate state law, are returned to
prison, and become eligible for parole. Respondents them-
selves are able—and indeed required by law—to prevent
such a possibility from occurring.” Ibid. In addition, we
rejected as collateral consequences sufficient to keep the con-
troversy alive the possibility that the parole revocations
would affect the individuals’ “employment prospects, or
the sentence imposed [upon them] in a future criminal pro-
ceeding.” Id., at 632. These “nonstatutory consequences”
were dependent upon “[t]he discretionary decisions . .. made
by an employer or a sentencing judge,” which are “not gov-
erned by the mere presence or absence of a recorded viola-
tion of parole,” but can “take into consideration, and are
more directly influenced by, the underlying conduct that
formed the basis for the parole violation.” Id., at 632-633.7

>The Court pointed out in Lane that respondents were attacking only
their parole sentences, and not their convictions, see 455 U. S., at 631.
That was evidently for the purpose of excluding direct application of Sib-
ron. The Court also pointed out, near the conclusion of its opinion, that
respondents were not attacking “the finding that they violated the terms
of their parole.” 455 U.S., at 633. This is not framed as an independent
ground for the decision, and if it were such most of the opinion would have
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We adhere to the principles announced in Lane, and de-
cline to presume that collateral consequences adequate to
meet Article IIT’s injury-in-fact requirement resulted from
petitioner’s parole revocation. The question remains, then,
whether petitioner demonstrated such consequences.

III

Petitioner asserts four concrete injuries-in-fact attribut-
able to his parole revocation. First, he claims that the
revocation could be used to his detriment in a future parole
proceeding. This possibility is no longer contingent on
petitioner’s again violating the law; he has already done so,
and is currently serving a 7-year term of imprisonment.
But it is, nonetheless, still a possibility rather than a cer-
tainty or even a probability. Under Missouri law, as under
the Illinois law addressed in Lane, a prior parole revocation
“[does] not render an individual ineligible for parole[,] [but
is] simply one factor, among many, that may be considered
by the parole authority in determining whether there is a
substantial risk that the parole candidate will not conform
to reasonable conditions of parole.” 455 U. S., at 633, n. 13.
Under Missouri law, “[w]hen in its opinion there is reasonable
probability that an offender . . . can be released without det-
riment to the community or himself, the board may in its
discretion release or parole such person.” Mo. Rev. Stat.
§217.690 (1996). The Missouri Supreme Court has said that
this statute “giv[es] the Board ‘almost unlimited discretion’
in whether to grant parole release.” Shaw v. Missouri
Board of Probation and Parole, 937 S. W. 2d 771, 772 (1997).

been unnecessary. The Court did not contest the dissenters’ contention
that “respondents . . . seek to have the parole term declared void, or ex-
punged,” id., at 635 (Marshall, J., dissenting), which “would have the effect
of removing respondents’ parole-violation status and would relieve re-
spondents of the collateral consequences flowing from this status,” id., at
636, n. 1.
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Petitioner’s second contention is that the Order of Revoca-
tion could be used to increase his sentence in a future sen-
tencing proceeding. A similar claim was likewise consid-
ered and rejected in Lane, because it was contingent upon
respondents’ violating the law, getting caught, and being con-
victed. “Respondents themselves are able—and indeed re-
quired by law—to prevent such a possibility from occurring.”
Lane, supra, at 633, n. 13. We of course have rejected anal-
ogous claims to Article III standing in other contexts.

“I[Wle are . . . unable to conclude that the case-or-
controversy requirement is satisfied by general asser-
tions or inferences that in the course of their activities
respondents will be prosecuted for violating valid crimi-
nal laws. We assume that respondents will conduct
their activities within the law and so avoid prosecution
and conviction.” O’Shea v. Littleton, 414 U.S. 488,
497 (1974).

See also Los Angeles v. Lyons, 461 U. S. 95, 102-103 (1983).

For similar reasons, we reject petitioner’s third and fourth
contentions, that the parole revocation (and, specifically, the
“finding of a parole violation for forcible rape and armed
criminal action,” see Brief for Petitioner 34) could be used
to impeach him should he appear as a witness or litigant in
a future criminal or civil proceeding; or could be used against
him directly, pursuant to Federal Rule of Evidence 405°¢ (or
Missouri’s state-law equivalent, see Durbin v. Cassalo, 321
S. W. 2d 23, 26 (Mo. App. 1959)) or Federal Rule of Evidence
413,7 should he appear as a defendant in a criminal proceed-

6 Federal Rule of Evidence 405 provides, in relevant part, that “[iln cases
in which character or a trait of character of a person is an essential ele-
ment of a charge, claim, or defense, proof may . . . be made of specific
instances of that person’s conduct.”

"Federal Rule of Evidence 413 provides, in relevant part, that “[iln a
criminal case in which the defendant is accused of an offense of sexual
assault, evidence of the defendant’s commission of another offense or of-
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ing. It is purely a matter of speculation whether such an
appearance will ever occur. See O’Shea, supra, at 496-497.
Moreover, as to the possibility that petitioner (or a witness
appearing on his behalf) would be impeached with the parole
revocation, it is far from certain that a prosecutor or examin-
ing counsel would decide to use the parole revocation (a “dis-
cretionary decision” similar to those of the sentencing judge
and employer discussed in Lane, supra, at 632-633); and, if
so, whether the presiding judge would admit it, particularly
in light of the far more reliable evidence of two past criminal
convictions that would achieve the same purpose of impeach-
ment, see State v. Comstock, 647 S. W. 2d 163, 165 (Mo. App.
1983). Indeed, it is not even clear that a Missouri court
could legally admit the parole revocation to impeach peti-
tioner. See State v. Newman, 568 S. W. 2d 276, 278-282 (Mo.
App. 1978). And as to the possibility that the parole revoca-
tion could be used directly against petitioner should he be
the object of a criminal prosecution, it is at least as likely
that the conduct underlying the revocation, rather than the
revocation itself (which does not recite the specific conduct
constituting the parole violation) would be used.?

fenses of sexual assault is admissible, and may be considered for its bear-
ing on any matter to which it is relevant.”

8The dissent asserts that “a finding that an individual has committed a
serious felony” renders the “interest in vindicating . . . reputation . . .
constitutionally [slufficient” to avoid mootness. Post, at 23, 24. We have
obviously not regarded it as sufficient in the past—even when the finding
was not that of a parole board, but the much more solemn condemnation
of a full-dress criminal conviction. For that would have rendered entirely
unnecessary the inquiry into concrete collateral consequences of conviction
in many of our cases, see, e. g., Benton v. Maryland, 395 U. S. 784, 790-791
(1969); Carafas v. LaVallee, 391 U. S. 234, 237-238 (1968); Fiswick, 329
U. 8., at 220-222, and unnecessary as well (at least as to felony convictions)
Sibron’s presumption of collateral consequences, see supra, at 8-10. Of
course there is no reason in principle for limiting the dissent’s novel theory
to felonies: If constitutionally adequate damage to reputation is produced
by a parole board’s finding of one more felony by a current inmate who



Cite as: 523 U. S. 1 (1998) 17

Opinion of the Court
IV

Petitioner raises three more arguments, none of which
seems to us well taken. First, he contends that since our
decision in Heck v. Humphrey, 512 U. S. 477 (1994), would
foreclose him from pursuing a damages action under Rev.
Stat. §1979, 42 U. S. C. §1983, unless he can establish the
invalidity of his parole revocation, his action to establish that
invalidity cannot be moot. This is a great non sequitur, un-
less one believes (as we do not) that a § 1983 action for dam-
ages must always and everywhere be available. It is not
certain, in any event, that a §1983 damages claim would be
foreclosed. If, for example, petitioner were to seek damages
“for using the wrong procedures, not for reaching the wrong
result,” see Heck, 512 U. S., at 482-483, and if that proce-
dural defect did not “necessarily imply the invalidity of” the
revocation, see id., at 487, then Heck would have no applica-
tion all. See also Edwards v. Balisok, 520 U. S. 641, 645-649
(1997); id., at 649-650 (GINSBURG, J., concurring).

Secondly, petitioner argues in his reply brief that this case
falls within the exception to the mootness doctrine for cases
that are “capable of repetition, yet evading review.” Reply
Brief for Petitioner 5. “[T]he capable-of-repetition doctrine
applies only in exceptional situations,” Lyons, supra, at 109,
“where the following two circumstances [are] simultaneously
present: ‘“(1) the challenged action [is] in its duration too
short to be fully litigated prior to cessation or expiration,
and (2) there [is] a reasonable expectation that the same com-
plaining party [will] be subject to the same action again,”’”
Lewis, 494 U. S., at 481 (quoting Murphy v. Hunt, 455 U. S.
478, 482 (1982) (per curiam), in turn quoting Weinstein v.

has spent six of the last seven years in custody on three separate felony
convictions, surely it is also produced by the criminal misdemeanor convic-
tion of a model citizen. Perhaps for obvious reasons, the damage to repu-
tation upon which the dissent would rest its judgment has not been as-
serted before us by petitioner himself.
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Bradford, 423 U. S. 147, 149 (1975) (per curiam)); see also
Norman v. Reed, 502 U. S. 279, 288 (1992). Petitioner’s case
satisfies neither of these conditions. He has not shown (and
we doubt that he could) that the time between parole revoca-
tion and expiration of sentence is always so short as to evade
review. Nor has he demonstrated a reasonable likelihood
that he will once again be paroled and have that parole
revoked.

Finally, petitioner argues that, even if his case is moot,
that fact should be ignored because it was caused by the
dilatory tactics of the state attorney general’s office and the
delay of the District Court. But mootness, however it may
have come about, simply deprives us of our power to act;
there is nothing for us to remedy, even if we were disposed
to do so. We are not in the business of pronouncing that
past actions which have no demonstrable continuing effect
were right or wrong. As for petitioner’s concern that law
enforcement officials and district judges will repeat with im-
punity the mootness-producing abuse that he alleges oc-
curred here: We are confident that, as a general matter, dis-
trict courts will prevent dilatory tactics by the litigants and
will not unduly delay their own rulings; and that, where ap-
propriate, corrective mandamus will issue from the courts
of appeals.

* * *

For the foregoing reasons, we affirm the judgment of the
Court of Appeals.
It is so ordered.

JUSTICE SOUTER, with whom JUSTICE O’CONNOR, JUSTICE
GINSBURG, and JUSTICE BREYER join, concurring.

I join the Court’s opinion as well as the judgment, though
I do so for an added reason that the Court does not reach,
but which I spoke to while concurring in a prior case. One
of Spencer’s arguments for finding his present interest ade-
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quate to support continuing standing despite his release
from custody is, as he says, that he may not now press his
claims of constitutional injury by action against state officers
under 42 U.S.C. §1983. He assumes that Heck v. Hum-
phrey, 512 U. S. 477 (1994), held or entails that conclusion,
with the result that holding his habeas claim moot would
leave him without any present access to a federal forum to
show the unconstitutionality of his parole revocation. If
Spencer were right on this point, his argument would pro-
vide a reason, whether or not dispositive, to recognize contin-
uing standing to litigate his habeas claim. But he is wrong;
Heck did not hold that a released prisoner in Spencer’s cir-
cumstances is out of court on a §1983 claim, and for reasons
explained in my Heck concurrence, it would be unsound to
read either Heck or the habeas statute as requiring any such
result. For all that appears here, then, Spencer is free to
bring a §1983 action, and his corresponding argument for
continuing habeas standing falls accordingly.

The petitioner in Heck was an inmate with a direct appeal
from his conviction pending, who brought a § 1983 action for
damages against state officials who were said to have acted
unconstitutionally in arresting and prosecuting him. Draw-
ing an analogy to the tort of malicious prosecution, we ruled
that an inmate’s § 1983 claim for damages was unavailable
because he could not demonstrate that the underlying crimi-
nal proceedings had terminated in his favor.

To be sure, the majority opinion in Heck can be read to
suggest that this favorable-termination requirement is an
element of any §1983 action alleging unconstitutional con-
viction, whether or not leading to confinement and whether
or not any confinement continued when the § 1983 action was
filed. Heck v. Humphrey, 512 U.S., at 483-484, 486-487.
Indeed, although Heck did not present such facts, the major-
ity acknowledged the possibility that even a released pris-
oner might not be permitted to bring a § 1983 action implying
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the invalidity of a conviction or confinement without first
satisfying the favorable-termination requirement. Id., at
490, n. 10.

Concurring in the judgment in Heck, 1 suggested a differ-
ent rationale for blocking an inmate’s suit with a require-
ment to show the favorable termination of the underlying
proceedings. In the manner of Preiser v. Rodriguez, 411
U. S. 475 (1973), I read the “general” § 1983 statute in light
of the “specific” federal habeas statute, which applies only to
persons “in custody,” 28 U. S. C. §2254(a), and requires them
to exhaust state remedies, §2254(b). Heck v. Humphrey,
512 U. S., at 497. I agreed that “the statutory scheme must
be read as precluding such attacks,” id., at 498, not because
the favorable-termination requirement was necessarily an el-
ement of the § 1983 cause of action for unconstitutional con-
viction or custody, but because it was a “simple way to avoid
collisions at the intersection of habeas and § 1983.” Ibid.

I also thought we were bound to recognize the apparent
scope of § 1983 when no limitation was required for the sake
of honoring some other statute or weighty policy, as in the
instance of habeas. Accordingly, I thought it important to
read the Court’s Heck opinion as subjecting only inmates
seeking §1983 damages for unconstitutional conviction or
confinement to “a requirement analogous to the malicious-
prosecution tort’s favorable-termination requirement,” id., at
500, lest the plain breadth of §1983 be unjustifiably limited
at the expense of persons not “in custody” within the mean-
ing of the habeas statute. The subsequent case of Edwards
v. Balisok, 520 U. S. 641 (1997), was, like Heck itself, a suit
by a prisoner and so for present purposes left the law where
it was after Heck. Now, as then, we are forced to recognize
that any application of the favorable-termination require-
ment to §1983 suits brought by plaintiffs not in custody
would produce a patent anomaly: a given claim for relief from
unconstitutional injury would be placed beyond the scope of
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§ 1983 if brought by a convict free of custody (as, in this case,
following service of a full term of imprisonment), when ex-
actly the same claim could be redressed if brought by a for-
mer prisoner who had succeeded in cutting his custody short
through habeas.*

The better view, then, is that a former prisoner, no longer
“in custody,” may bring a § 1983 action establishing the un-
constitutionality of a conviction or confinement without
being bound to satisfy a favorable-termination requirement
that it would be impossible as a matter of law for him to
satisfy. Thus, the answer to Spencer’s argument that his
habeas claim cannot be moot because Heck bars him from
relief under § 1983 is that Heck has no such effect. After a
prisoner’s release from custody, the habeas statute and its
exhaustion requirement have nothing to do with his right to
any relief.

JUSTICE GINSBURG, concurring.

The Court held in Heck v. Humphrey, 512 U. S. 477 (1994),
that a state prisoner may not maintain an action under 42
U. S. C. §1983 if the direct or indirect effect of granting relief
would be to invalidate the state sentence he is serving. I
joined the Court’s opinion in Heck. Mindful of “real-life ex-
ample[s],” among them this case, cf. 512 U. S., at 490, n. 10, I
have come to agree with JUSTICE SOUTER’s reasoning: Indi-
viduals without recourse to the habeas statute because they
are not “in custody” (people merely fined or whose sentences
have been fully served, for example) fit within §1983’s
“pbroad reach.” See id., at 503 (SOUTER, J., concurring in
judgment); cf. Henslee v. Union Planters Nat. Bank & Trust

*The convict given a fine alone, however onerous, or sentenced to a term
too short to permit even expeditious litigation without continuances before
expiration of the sentence, would always be ineligible for §1983 relief.
See Heck v. Humphrey, 512 U. S. 477, 500 (1994) (SOUTER, J., concurring
in judgment).
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Co., 335 U.S. 595, 600 (1949) (Frankfurter, J., dissenting)
(“Wisdom too often never comes, and so one ought not to
reject it merely because it comes late.”). On that under-
standing of the state of the law, I join both the Court’s opin-
ion and JUSTICE SOUTER’S concurring opinion in this case.

JUSTICE STEVENS, dissenting.

An official determination that a person has committed a
crime may cause two different kinds of injury. It may re-
sult in tangible harms such as imprisonment, loss of the right
to vote or to bear arms, and the risk of greater punishment
if another crime is committed. It may also severely injure
the person’s reputation and good name.

In holding that petitioner’s case is moot, the Court relies
heavily on our opinion in Lane v. Williams, 455 U. S. 624
(1982) (opinion of STEVENS, J.). See ante, at 12-16. Lane,
however, is inapposite. In Lane, the respondents did not
seek to challenge the factual findings underlying their parole
revocations. 455 U. S., at 633. Instead, they simply sought
to challenge their sentences; yet because they had been re-
leased by the time the case reached us, the case was moot.
Id., at 631. “Through the mere passage of time, respondents
ha[d] obtained all the relief that they sought.” Id., at 633.

In this case, petitioner challenges the factual findings on
which his parole revocation was based. His parole was re-
voked based on an official determination that he committed
the crime of forcible rape.! Assuming, as the Court does,

! Throughout the parole revocation proceedings, it was alleged that peti-
tioner violated three parole conditions: Parole Condition #1, because he
allegedly was guilty of rape; Parole Condition #6, because he allegedly
used or possessed crack cocaine; and Parole Condition #7, because he alleg-
edly used or possessed a dangerous weapon (i. e., the screwdriver alleg-
edly used during the rape). App. 60-64 (alleging violations of Conditions
#1, #6, and #7); id., at 72-76 (same); id., at 112-114 (alleging violations of
Conditions #1 and #6). Thus, when the parole revocation board declared,
“after careful consideration of evidence presented,” that petitioner vio-
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that he had standing to bring that challenge while he re-
mained in prison, the mootness question, as framed by the
Court, is whether he continues to have “‘a “personal stake
in the outcome” of the lawsuit’” that is likely to be redressed
by a favorable decision. Ante, at 7.2

Given the serious character of a finding that petitioner is
guilty of forcible rape, that question must be answered af-
firmatively. It may well be true that many prisoners have
already caused so many self-inflicted wounds to their good
names that an additional finding of guilt may have only a
de minimis impact on their reputations. I do not believe,
however, that one can say that about a finding that an indi-
vidual has committed a serious felony.® Moreover, even if
one may question the wisdom of providing a statutory rem-
edy to redress such an injury, I surely cannot accept the view

lated Parole Conditions #1, #6, and #7, id., at 55-56, it found that petitioner
was guilty of forcible rape. See also Brief for Respondents 1 (“Spencer
violated condition #1 by committing the crime of rape”). In addition, even
apart from the rape finding, it is undisputed that the board found that
petitioner used or possessed drugs, and that he used or possessed a dan-
gerous weapon (which was only alleged to have been used during the
rape). App. 55-56.

2The “personal stake in the outcome” formulation of the test, which has
been repeatedly quoted in our cases, was first articulated in this excerpt
from the Court opinion in Baker v. Carr, 369 U. S. 186, 204 (1962): “Have
the appellants alleged such a personal stake in the outcome of the con-
troversy as to assure that concrete adverseness which sharpens the pres-
entation of issues upon which the court so largely depends for illumination
of difficult constitutional questions? This is the gist of the question of
standing.”

3See, e. g., Liberty Lobby, Inc. v. Anderson, 746 F. 2d 1563, 1568 (CADC
1984) (opinion of Secalia, J.) (“It is shameful that Benedict Arnold was a
traitor; but he was not a shoplifter to boot, and one should not have been
able to make that charge while knowing its falsity with impunity. . . . Even
the public outcast’s remaining good reputation, limited in scope though it
may be, is not inconsequential”), vacated and remanded, on other grounds,
477 U. S. 242 (1986).
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that an interest in vindicating one’s reputation is constitu-
tionally insufficient* to qualify as a “personal stake in the
outcome.”® Indeed, in light of the fact that we have held

4While an individual may not have a “property” or “liberty” interest in
his or her reputation so as to trigger due process protections, Paul v.
Dawis, 424 U. S. 693, 712 (1976), that question is obviously distinct from
whether an interest in one’s reputation is sufficient to defeat a claim of
mootness.

5As we have stated: “[T]he individual’s right to the protection of his
own good name ‘reflects no more than our basic concept of the essential
dignity and worth of every human being—a concept at the root of any
decent system of ordered liberty.”” Gertz v. Robert Welch, Inc., 418 U. S.
323, 341 (1974) (quoting Rosenblatt v. Baer, 383 U. S. 75, 92 (1966) (Stew-
art, J., concurring)); see also Milkovich v. Lorain Journal Co., 497 U. S. 1,
12 (1990) (“‘[Hle that filches from me my good name/Robs me of that
which not enriches him, And makes me poor indeed’” (quoting W. Shake-
speare, Othello, act I11, sc. 3)); Paul v. Davis, 424 U. S., at 706 (“The Court
has recognized the serious damage that could be inflicted by branding a
government employee as ‘disloyal,” and thereby stigmatizing his good
name”); Wisconsin v. Constantineau, 400 U. S. 433, 437 (1971) (emphasiz-
ing the importance of “a person’s good name, reputation, honor, [and] in-
tegrity”; holding that respondent was entitled to due process before no-
tices were posted stating that he was prohibited from buying or receiving
alcohol); In re Winship, 397 U. S. 358, 363—-364 (1970) (“[Blecause of the
certainty that [one found guilty of criminal behavior] would be stigmatized
by the conviction . . ., a society that values the good name and freedom
of every individual should not condemn a man for commission of a crime
when there is reasonable doubt about his guilt”); Wieman v. Updegraff,
344 U. S. 183, 190-191 (1952) (“There can be no dispute about the conse-
quences visited upon a person excluded from public employment on disloy-
alty grounds. In the view of the community, the stain is a deep one;
indeed, it has become a badge of infamy”).

Indeed, vindicating one’s reputation is the main interest at stake in a
defamation case, and that interest has always been held to constitute a
sufficient “personal stake.” See, e. g., Paul, 424 U. S., at 697 (“[R]espond-
ent’s complaint would appear to state a classical claim for defamation
actionable in the courts of virtually every State. Imputing criminal be-
havior to an individual is generally considered defamatory per se, and
actionable without proof of special damages”); Gertz, 418 U. S., at 349-350
(“We need not define ‘actual injury’ . ... Suffice it to say that actual
injury is not limited to out-of-pocket loss. Indeed, the more customary
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that an interest in one’s reputation is sufficient to confer
standing,’ it necessarily follows that such an interest is suf-
ficient to defeat a claim of mootness.”

Accordingly, I respectfully dissent.®

types of actual harm inflicted by defamatory falsehood include impairment
of reputation and standing in the community, personal humiliation, and
mental anguish and suffering”); L. Eldredge, Law of Defamation §53,
pp. 293-294 (1978) (“There is no doubt about the historical fact that the
interest in one’s good name was considered an important interest requir-
ing legal protection more than a thousand years ago; and that so far as
Anglo-Saxon history is concerned this interest became a legally protected
interest comparatively soon after the interest in bodily integrity was
given legal protection”).

6 Meese v. Keene, 481 U. S. 465, 472-477 (1987).

"There are compelling reasons for a court to consider petitioner’s chal-
lenge to the parole board’s findings sooner rather than later. As we
stated in a related context:

“The question of the validity of a criminal conviction can arise in many
contexts, and the sooner the issue is fully litigated the better for all con-
cerned. It is always preferable to litigate a matter when it is directly
and principally in dispute, rather than in a proceeding where it is collateral
to the central controversy. Moreover, litigation is better conducted when
the dispute is fresh and additional facts may, if necessary, be taken without
a substantial risk that witnesses will die or memories fade. And it is far
better to eliminate the source of a potential legal disability than to require
the citizen to suffer the possibly unjustified consequences of the disability
itself for an indefinite period of time before he can secure adjudication of
the State’s right to impose it on the basis of some past action.” Sibron v.
New York, 392 U. S. 40, 56-57 (1968) (citation omitted).

I also believe that, on the facts of this case, there are sufficient tangible
consequences to the parole board’s findings so as to defeat a claim of
mootness.

8 Given the Court’s holding that petitioner does not have a remedy under
the habeas statute, it is perfectly clear, as JUSTICE SOUTER explains, that
he may bring an action under 42 U. S. C. §1983.
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Petitioners, a law and economics consulting firm and one of its principals
(collectively, Lexecon), were defendants in a class action brought against
Charles Keating and the American Continental Corporation in connec-
tion with the failure of Lincoln Savings and Loan. It and other actions
arising out of that failure were transferred for pretrial proceedings to
the District of Arizona under 28 U. S. C. § 1407(a), which authorizes the
Judicial Panel on Multidistrict Litigation to transfer civil actions with
common issues of fact “to any district for coordinated or consolidated
pretrial proceedings,” but provides that the Panel “shall” remand any
such action to the original district “at or before the conclusion of such
pretrial proceedings.” Before the pretrial proceedings ended, the
plaintiffs and Lexecon reached a “resolution,” and the claims against
Lexecon were dismissed. Subsequently, Lexecon brought this diver-
sity action in the Northern District of Illinois against respondent law
firms (hereinafter Milberg and Cotchett), claiming several torts, in-
cluding defamation, arising from the firms’ conduct as counsel for the
class-action plaintiffs. Milberg and Cotchett moved for, and the Panel
ordered, a §1407(a) transfer to the District of Arizona. After the
remaining parties to the Lincoln Savings litigation reached a final settle-
ment, Lexecon moved the Arizona District Court to refer the case back
to the Panel for remand to the Northern District of Illinois. The law
firms filed a countermotion requesting the Arizona District Court to
invoke §1404(a) to “transfer” the case to itself for trial. With only the
defamation claim against Milberg remaining after a summary judgment
ruling, the court assigned the case to itself for trial and denied Lexecon’s
motion to request the Panel to remand. The Ninth Circuit then denied
Lexecon’s petition for mandamus, refusing to vacate the self-assignment
order and require remand because Lexecon would have the opportunity
to obtain relief from the transfer order on direct appeal. After Milberg
won a judgment on the defamation claim, Lexecon again appealed the
transfer order. The Ninth Circuit affirmed on the ground that permit-
ting the transferee court to assign a case to itself upon completion of its
pretrial work was not only consistent with the statutory language but
conducive to efficiency.
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Held: A district court conducting pretrial proceedings pursuant to
§1407(a) has no authority to invoke § 1404(a) to assign a transferred case
to itself for trial. Pp. 32-43.

(a) Two sources of ostensible authority for Milberg’s espousal of self-
assignment authority are that the Panel has explicitly authorized such
assignments in Panel Rule 14(b), which it issued in reliance on its rule-
making authority; and that § 1407(a)’s limitations on a transferee court’s
authority to the conduct of “coordinated or consolidated” proceedings
and to “pretrial proceedings” raise no obvious bar to a transferee’s re-
tention of a case under §1404. Beyond this point, however, the textual
pointers reverse direction, for §1407 not only authorizes the Panel to
transfer for coordinated or consolidated pretrial proceedings, but obli-
gates the Panel to remand any pending case to its originating court
when, at the latest, those pretrial proceedings end. The Panel’s remand
instruction comes in terms of the mandatory “shall,” which normally
creates an obligation impervious to judicial discretion. Anderson v.
Yungkau, 329 U. S. 482, 485. Reading the statute whole, this Court has
to give effect to this plain command, see Estate of Cowart v. Nicklos
Drilling Co., 505 U. S. 469, 476, even if that will reverse the longstand-
ing practice under the statute and the rule, see Metropolitan Stevedore
Co. v. Rambo, 515 U. S. 291, 300. Pp. 32-37.

(b) None of Milberg’s additional arguments based on the statute’s lan-
guage and legislative history can unsettle § 1407’s straightforward lan-
guage imposing the Panel’s responsibility to remand, which bars recog-
nizing any self-assignment power in a transferee court and consequently
entails the invalidity of the Panel’s Rule 14(b). Pp. 37-41.

(c) Milberg errs in arguing that a remedy for Lexecon can be omitted
under the harmless-error doctrine. That § 1407’s strict remand require-
ment creates an interest too substantial to be left without a remedy is
attested by a congressional judgment that no discretion is to be left to
a court faced with an objection to a statutory violation. The §1407
mandate would lose all meaning if a party who continuously objected to
an uncorrected categorical violation of the mandate could obtain no re-
lief at the end of the day. Caterpillar Inc. v. Lewts, 519 U. S. 61, distin-
guished. Pp. 41-43.

102 F. 3d 1524, reversed and remanded.

SOUTER, J., delivered the opinion of the Court, which was unanimous
except insofar as SCALIA, J., did not join Part II-C.

Michael K. Kellogg argued the cause for petitioners.
With him on the briefs were Mark C. Hansen, Sean A. Lev,
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Stephen M. Shapiro, Michele L. Odorizzi, and Kenneth S.
Geller.

Jerold S. Solovy argued the cause for respondents. With
him on the brief for respondents Milberg Weiss Bershad
Hynes & Lerach et al. were Ronald L. Marmer, C. John
Koch, Jeffrey T. Shaw, Paul M. Smith, Thomas J. Perrelli,
Arthur R. Miller, and Michael Meehan. Gerald Maltz filed
a brief for respondents Cotchett et al.*

JUSTICE SOUTER delivered the opinion of the Court.f

Title 28 U. S. C. §1407(a) authorizes the Judicial Panel on
Multidistrict Litigation to transfer civil actions with common
issues of fact “to any district for coordinated or consolidated
pretrial proceedings,” but imposes a duty on the Panel to
remand any such action to the original district “at or before
the conclusion of such pretrial proceedings.” Ibid. The
issue here is whether a district court conducting such “pre-
trial proceedings” may invoke §1404(a) to assign a trans-
ferred case to itself for trial. We hold it has no such
authority.

I

In 1992, petitioners, Lexecon Inec., a law and economics
consulting firm, and one of its principals (collectively, Lexe-
con), brought this diversity action in the Northern District of

*Briefs of amici curiae urging reversal were filed for the Regents
of the University of California by Shirley M. Hufstedler, Harold J. Mc-
Elhinny, and P. Martin Simpson, Jr.; and for the Washington Legal Foun-
dation by Daniel J. Popeo.

Briefs of amict curiae urging affirmance were filed for the Aerospace
Industries Association of America, Inc., by Thomas J. McLaughlin and
Mac S. Dunaway; for the American Council of Life Insurance et al. by
Theodore B. Olson, Theodore J. Boutrous, Jr., Phillip E. Stano, Craig
Berrington, and Phillip Schwartz; for Eli Lilly and Co. by Charles E.
Lipsey; for Owens-Illinois, Inc., by James D. Miller; and for Credit
Suisse First Boston Corp. et al. by Joseph T. McLaughlin and Monroe
Sonnenborn.

TJUSTICE SCALIA joins this opinion, except as to Part II-C.
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[llinois against respondents, the law firms of Milberg Weiss
Bershad Hynes & Lerach (Milberg) and Cotchett, Illston &
Pitre (Cotchett), claiming malicious prosecution, abuse of
process, tortious interference, commercial disparagement,
and defamation. The suit arose out of the firms’ conduct as
counsel in a prior class action brought against Charles Keat-
ing and the American Continental Corporation for violations
of the securities and racketeering laws. Lexecon also was
a defendant, charged with giving federal and state banking
regulators inaccurate and misleading reports about the fi-
nancial condition of the American Continental Corporation
and its subsidiary Lincoln Savings and Loan. Along with
other actions arising out of the failure of Lincoln Savings,
the case against Lexecon was transferred under § 1407(a) for
pretrial proceedings before Judge Bilby in the District of
Arizona, where the matters so consolidated were known as
the Lincoln Savings litigation. Before those proceedings
were over, the class-action plaintiffs and Lexecon reached
what they termed a “resolution,” under which the claims
against Lexecon were dismissed in August 1992.

Lexecon then filed this case in the Northern District of
[llinois charging that the prior class action terminated in
its favor when the respondent law firms’ clients voluntarily
dismissed their claims against Lexecon as meritless, amount-
ing to nothing more, according to Lexecon, than a vendetta.
When these allegations came to the attention of Judge Bilby,
he issued an order stating his understanding of the terms of
the resolution agreement between Lexecon and the class-
action plaintiffs. 102 F. 3d 1524, 1529, and n. 2 (CA9 1996).
Judge Bilby’s characterization of the agreement being mark-
edly at odds with the allegations in the instant action, Lexe-
con appealed his order to the Ninth Circuit.

Milberg, joined by Cotchett, then filed a motion under
§1407(a) with the Judicial Panel on Multidistrict Litigation
seeking transfer of this case to Judge Bilby for consolidation
with the Lincoln Savings litigation. Although the judge en-
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tered a recusal because of the order he had taken it upon
himself to issue, the law firms nonetheless renewed their
motion for a § 1407(a) transfer.

The Panel ordered a transfer in early June 1993 and as-
signed the case to Judge Roll, noting that Lexecon’s claims
“share questions of fact with an as yet unapproved settle-
ment involving Touche Ross, Lexecon, Inc. and the investor
plaintiffs in the Lincoln Savings investor class actions in
MDL-834.” App. 18. The Panel observed that “i) a mas-
sive document depository is located in the District of Arizona
and ii) the Ninth Circuit has before it an appeal of an order
[describing the terms of Lexecon’s dismissal from the Lin-
coln Savings litigation] in MDL-834 which may be relevant
to the Lexecon claims.” Ibid. Prior to any dispositive ac-
tion on Lexecon’s instant claims in the District of Arizona,
the Ninth Circuit appeal mentioned by the Panel was dis-
missed, and the document depository was closed down.

In November 1993, Judge Roll dismissed Lexecon’s state-
law malicious prosecution and abuse of process claims, apply-
ing a “heightened pleading standard,” 845 F. Supp. 1377, 1383
(Ariz. 1993). Although the law firms then moved for sum-
mary judgment on the claims remaining, the judge deferred
action pending completion of discovery, during which time
the remaining parties to the Lincoln Savings litigation
reached a final settlement, on which judgment was entered
in March 1994.

In August 1994, Lexecon moved that the District Court
refer the case back to the Panel for remand to the Northern
District of Illinois, thus heeding the point of Multidistrict
Litigation Rule 14(d), which provides that “[t]he Panel is re-
luctant to order remand absent a suggestion of remand from
the transferee district court.” The law firms opposed a re-
mand because discovery was still incomplete and filed a coun-
termotion under § 1404(a) requesting the District of Arizona
to “transfer” the case to itself for trial. Judge Roll deferred
decision on these motions as well.
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In November 1994, Lexecon again asked the District
Court to request the Panel to remand the case to the North-
ern District of Illinois. Again the law firms objected and
requested a §1404 transfer, and Judge Roll deferred ruling
once more. On April 24, 1995, however, he granted sum-
mary judgment in favor of the law firms on all remaining
claims except one in defamation brought against Milberg,
and at the same time he dismissed Milberg’s counterclaims.
884 F. Supp. 1388, 1397 (Ariz. 1995). Cotchett then made a
request for judgment under Federal Rule of Civil Procedure
54(b). Lexecon objected to the exercise of Rule 54(b) discre-
tion, but did not contest the authority of the District Court
in Arizona to enter a final judgment in Cotchett’s favor. On
June 7, 1995, the court granted respondent Cotchett’s Rule
54(b) request.

In the meantime, the Arizona court had granted the law
firms’ § 1404(a) motions to assign the case to itself for trial,
and simultaneously had denied Lexecon’s motions to request
the Panel to remand under § 1407(a). Lexecon sought imme-
diate review of these last two rulings by filing a petition for
mandamus in the Ninth Circuit. After argument, a major-
ity of the Circuit panel, over the dissent of Judge Kozinski,
denied Lexecon’s requests to vacate the self-assignment
order and require remand to the Northern District of Illi-
nois. The Circuit so ruled even though the majority was
“not prepared to say that [LLexecon’s] contentions lack merit”
and went so far as to note the conflict between “what appears
to be a clear statutory mandate [of §1407 and §1404]” and
Multidistrict Litigation Rule 14(b), which explicitly author-
izes a transferee court to assign an action to itself for trial.
Lexecon v. Milberg Weiss, No. 95-70380 (CA9, July 21, 1995),
p. 4. The majority simply left that issue for another day,
relying on its assumption that Lexecon would have an oppor-
tunity to obtain relief from the transfer order on direct ap-
peal: “[t]he transfer order can be appealed immediately along
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with other issues in the event the petitioners lose on the
merits [at trial].” Id., at p. 3.

Trial on the surviving defamation claim then went forward
in the District of Arizona, ending in judgment for Milberg,
from which Lexecon appealed to the Ninth Circuit. It again
appealed the denial of its motion for a suggestion that the
Panel remand the matter to the Northern District of Illinois,
and it challenged the dismissal of its claims for malicious
prosecution and abuse of process, and the entry of final judg-
ment in favor of Cotchett. Lexecon took no exception to
the Arizona court’s jurisdiction (as distinct from venue) and
pursued no claim of error in the conduct of the trial.

A divided panel of the Ninth Circuit affirmed, relying on
the Panel’s Rule 14 and appellate and Distriect Court deci-
sions in support of the District Court’s refusal to support
remand under § 1407(a) and its decision to assign the case to
itself under §1404(a). 102 F. 3d, at 1532-1535. While the
majority indicated that permitting the transferee court to
assign a case to itself upon completion of its pretrial work
was not only consistent with the statutory language but con-
ducive to efficiency, Judge Kozinski again dissented, relying
on the texts of §§1407(a) and 1404(a) and a presumption in
favor of a plaintiff’s choice of forum. We granted certiorari,
520 U. S. 1227 (1997), to decide whether § 1407(a) does permit
a transferee court to entertain a § 1404(a) transfer motion to
keep the case for trial.

II

A

In defending the Ninth Circuit majority, Milberg may
claim ostensible support from two quarters. First, the
Panel has itself sanctioned such assignments in a rule issued
in reliance on its rulemaking authority under 28 U.S. C.
§1407(f). The Panel’s Rule 14(b) provides that “[e]ach
transferred action that has not been terminated in the trans-
feree district court shall be remanded by the Panel to the
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transferor district for trial, unless ordered transferred by
the transferee judge to the transferee or other district under
28 U.S.C. §1404(a) or 28 U.S.C. §1406.” Thus, out of
the 39,228 cases transferred under § 1407 and terminated as
of September 30, 1995, 279 of the 3,787 ultimately requir-
ing trial were retained by the courts to which the Panel
had transferred them. Administrative Office of the United
States, L. Mecham, Judicial Business of the United States
Courts: 1995 Report of the Director 32. Although the Pan-
el’s rule and the practice of self-assignment have not gone
without challenge, see, e.g., 15 C. Wright, A. Miller, &
E. Cooper, Federal Practice and Procedure § 3866, p. 619 (2d
ed. 1986) (hereinafter Wright, Miller, & Cooper); Trangsrud,
Joinder Alternatives in Mass Tort Litigation, 70 Cornell L.
Rev. 779, 809 (1985); Levy, Complex Multidistrict Litigation
and the Federal Courts, 40 Ford. L. Rev. 41, 64-65 (1972),
federal courts have treated such transfers with approval, be-
ginning with the Second Circuit’s decision in Pfizer, Inc. v.
Lord, 447 F. 2d 122, 124-125 (1971) (per curiam) (upholding
MDL Rule 15(d), the precursor to Rule 14(b)). See, e. g., In
re Fine Paper Antitrust Litigation, 685 F. 2d 810, 820, and
n. 7 (CA3 1982); In re Air Crash Disaster at Detroit Metro.
Airport, 737 F. Supp. 391, 393-394 (ED Mich. 1989); In re
Viatron Computer Sys. Corp., 86 F. R. D. 431, 432 (Mass.
1980).

The second source of ostensible authority for Milberg’s
espousal of the self-assignment power here is a portion of
text of the multidistrict litigation statute itself:

“When civil actions involving one or more common
questions of fact are pending in different districts,
such actions may be transferred to any district for
coordinated or consolidated pretrial proceedings.” 28
U.S. C. §1407(2).

Although the statute limits a transferee court’s authority to
the conduct of “coordinated or consolidated” proceedings and
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to those that are “pretrial,” these limitations alone raise no
obvious bar to a transferee’s retention of a case under § 1404.
If “consolidated” proceedings alone were authorized, there
would be an argument that self-assignment of one or some
cases out of many was not contemplated, but because the
proceedings need only be “coordinated,” no such narrow limi-
tation is apparent. While it is certainly true that the in-
stant case was not “consolidated” with any other for the
purpose literally of litigating identical issues on common
evidence, it is fair to say that proceedings to resolve pretrial
matters were “coordinated” with the conduct of earlier cases
sharing the common core of the Lincoln Savings debacle, if
only by being brought before judges in a district where much
of the evidence was to be found and overlapping issues had
been considered. Judge Bilby’s recusal following his deci-
sion to respond to Lexecon’s Illinois pleadings may have lim-
ited the prospects for coordination, but it surely did not elim-
inate them. Hence, the requirement that a transferee court
conduct “coordinated or consolidated” proceedings did not
preclude the transferee Arizona court from ruling on a mo-
tion (like the § 1404 request) that affects only one of the cases
before it.

Likewise, at first blush, the statutory limitation to “pre-
trial” proceedings suggests no reason that a § 1407 transferor
court could not entertain a § 1404(a) motion. Section 1404(a)
authorizes a district court to transfer a case in the interest
of justice and for the convenience of the parties and wit-
nesses. See §1404(a). Such transfer requests are typically
resolved prior to discovery, see Wright, Miller, & Cooper
§ 3866, at 620, and thus are classic “pretrial” motions.

Beyond this point, however, the textual pointers reverse
direction, for § 1407 not only authorizes the Panel to transfer
for coordinated or consolidated pretrial proceedings, but ob-
ligates the Panel to remand any pending case to its originat-
ing court when, at the latest, those pretrial proceedings have
run their course.
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“Each action so transferred shall be remanded by the
panel at or before the conclusion of such pretrial pro-
ceedings to the district from which it was transferred
unless it shall have been previously terminated.”
§1407(a) (proviso without application here omitted).

The Panel’s instruction comes in terms of the mandatory
“shall,” which normally creates an obligation impervious to
judicial diseretion. Anderson v. Yungkau, 329 U. S. 482, 485
(1947). In the absence of any indication that there might be
circumstances in which a transferred case would be neither
“terminated” nor subject to the remand obligation, then, the
statutory instruction stands flatly at odds with reading the
phrase “coordinated or consolidated pretrial proceedings” so
broadly as to reach its literal limits, allowing a transferee
court’s self-assignment to trump the provision imposing the
Panel’s remand duty. If we do our job of reading the statute
whole, we have to give effect to this plain command, see E's-
tate of Cowart v. Nicklos Drilling Co., 505 U. S. 469, 476
(1992), even if doing that will reverse the longstanding prac-
tice under the statute and the rule, see Metropolitan Steve-
dore Co. v. Rambo, 515 U.S. 291, 300 (1995) (“‘Age is no
antidote to clear inconsistency with a statute’” (quoting
Brown v. Gardner, 513 U. S. 115, 122 (1994))).

As the Ninth Circuit panel majority saw it, however, the
inconsistency between an expansive view of “coordinated or
consolidated pretrial” proceedings and the uncompromising
terms of the Panel's remand obligation disappeared as
merely an apparent conflict, not a real one. The “focus” of
§1407 was said to be constituting the Panel and defining its
authority, not circumscribing the powers of district courts
under §1404(a). 102 F. 3d, at 15633. Milberg presses this
point in observing that § 1407(a) does not, indeed, even apply
to transferee courts, being concerned solely with the Panel’s
duties, whereas § 1407(b), addressed to the transferee courts,
says nothing about the Panel’s obligation to remand. But
this analysis fails to persuade, for the very reason that it
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rejects that central tenet of interpretation, that a statute is
to be considered in all its parts when construing any one of
them. To emphasize that §1407(b) says nothing about the
Panel’s obligation when addressing a transferee court’s pow-
ers is simply to ignore the necessary consequence of self-
assignment by a transferee court: it conclusively thwarts
the Panel’s capacity to obey the unconditional command of
§1407(a).

A like use of blinders underlies the Circuit majority’s con-
clusion that the Panel was not even authorized to remand
the case under its Rule 14(c), the terms of which condition
the remand responsibility on a suggestion of the transferee
court, a motion filed directly with the Panel, or the Panel’s
sua sponte decision to remand. None of these conditions
was fulfilled, according to the Court of Appeals, which partic-
ularly faulted Lexecon for failing to file a remand motion
directly with the Panel, as distinct from the transferee
court.! This analysis, too, is unpersuasive; it just ignores
the fact that the statute places an obligation on the Panel to

!The Ninth Circuit stopped short of expressly inferring a waiver from
Lexecon’s failure to file a motion for remand directly with the Panel, and
any inference of waiver would surely have been unsound. Although the
Panel’s Rule 14(c)(i) does authorize a party to file such a motion, Rule 14(d)
comes close to saying that only under extraordinary circumstances will
such a motion be granted without a suggestion of remand by the trans-
feree court. (The Rule reads: “The Panel is reluctant to order remand
absent a suggestion of remand from the transferee district court.”)
Therefore, even if a party may waive the § 1407 remand requirement by
failing to request remand from the transferor court, see 28 U.S.C.
§1406(b), Rule 14(d) precludes an inference of waiver from mere failure to
request remand from the Panel.

In this case, moreover, one can say categorically that a motion before
the Panel would have failed; the transferee court denied Lexecon’s motion
for a remand suggestion simultaneously with an order assigning the case
to itself for trial, thus exercising the authority that the Panel’s Rule 14(b)
expressly purported to recognize. Under the Panel’s own rules, in sum,
Lexecon never had a chance to waive a thing.
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remand no later than the conclusion of pretrial proceedings
in the transferee court, and no exercise in rulemaking can
read that obligation out of the statute. See 28 U.S.C.
§1407(f) (express requirement that rules be consistent with
statute).

B

Milberg proffers two further arguments for overlooking
the tension between a broad reading of a court’s pretrial au-
thority and the Panel’s remand obligation. First, it relies
on a subtle reading of the provision of § 1407(a) limiting the
Panel’s remand obligation to cases not “previously termi-
nated” during the pretrial period. To be sure, this excep-
tion to the Panel’s remand obligation indicates that the Panel
is not meant to issue ceremonial remand orders in cases al-
ready concluded by summary judgment, say, or dismissal.
But according to Milberg, the imperative to remand is also
inapplicable to cases self-assigned under § 1404, because the
self-assignment “terminates” the case insofar as its venue
depends on §1407. When the § 1407 character of the action
disappears, Milberg argues, the strictures of § 1407 fall away
as well, relieving the Panel of any further duty in the case.
The trouble with this creative argument, though, is that the
statute manifests no such subtlety. Section 1407(a) speaks
not in terms of imbuing transferred actions with some new
and distinctive venue character, but simply in terms of “civil
actions” or “actions.” It says that such an action, not its
acquired personality, must be terminated before the Panel
is excused from ordering remand. The language is straight-
forward, and with a straightforward application ready to
hand, statutory interpretation has no business getting
metaphysical.

Second, Milberg tries to draw an inference in its favor
from the one subsection of §1407 that does authorize the
Panel to transfer a case for trial as well as pretrial proceed-
ings. Subsection (h) provides that,
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“InJotwithstanding the provisions of section 1404 or sub-
section (f) of this section, the judicial panel on multi-
district litigation may consolidate and transfer with or
without the consent of the parties, for both pretrial pur-
poses and for trial, any action brought under section 4C
of the Clayton Act.”

Milberg fastens on the introductory language explicitly over-
riding the “provisions of section 1404 or subsection (f),”
which would otherwise, respectively, limit a district court to
transferring a case “to any other district or division where
it might have been brought,” § 1404(a), and limit the Panel to
prescribing rules “not inconsistent with Acts of Congress,”
§1407(f). On Milberg’s reasoning, these overrides are re-
quired because the cited provisions would otherwise conflict
with the remainder of subsection (h) authorizing the Panel
to order trial of certain Clayton Act cases in the transferee
court. The argument then runs that since there is no over-
ride of subsection (a) of §1407, subsection (a) must be con-
sistent with a transfer for trial as well as pretrial matters.
This reasoning is fallacious, however. Subsections (a) and
(h) are independent sources of transfer authority in the
Panel; each is apparently written to stand on its own feet.
Subsection (h) need not exclude the application of subsection
(a), because nothing in (a) would by its terms limit any provi-
sion of (h).

Subsection (h) is not merely valueless to Milberg, however;
it is ammunition for Lexecon. For the one point that sub-
section (h) does demonstrate is that Congress knew how to
distinguish between trial assignments and pretrial proceed-
ings in cases subject to §1407. Although the enactment of
subsection (a), Act of Apr. 29, 1968, 82 Stat. 109, preceded
the enactment of subsection (h), Act of Sept. 30, 1976, § 303,
90 Stat. 1394, 1396, the fact that the later section dis-
tinguishes trial assignments from pretrial proceedings
generally is certainly some confirmation for our conclu-
sion, on independent grounds, that the subjects of pretrial
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proceedings in subsections (a) and (b) do not include self-

assignment orders.?
C

There is, finally, nothing left of Milberg’s position beyond
an appeal to legislative history, some of which turns out to
ignore the question before us, and some of which may sup-
port Lexecon. Milberg cites a House Report on the bill that
became § 1407, which addresses the question of trial transfer
in multidistrict litigation cases by saying that, “[o]f course,
28 U. S. C. 1404, providing for changes of venue generally, is
available in those instances where transfer of a case for all
purposes is desirable.” H. R. Rep. No. 1130, 90th Cong., 2d
Sess., p. 4 (1968) (hereinafter H. R. Rep.), cited in Brief for
Respondents Milberg et al. 25. But the question is not
whether a change of venue may be ordered in a case consoli-
dated under §1407(a); on any view of §1407(a), if an order
may be made under § 1404(a),? it may be made after remand
of the case to the originating district court. The relevant
question for our purposes is whether a transferee court, and
not a transferor court, may grant such a motion, and on this
point, the language cited by Milberg provides no guidance.

If it has anything to say to us here, the legislative history
tends to confirm that self-assignment is beyond the scope of
the transferee court’s authority. The same House Report
that spoke of the continued vitality of §1404 in § 1407 cases
also said this:

2Tt is well to note the limitations of a related argument. It may be
tempting to say that the incompatibility of a self-assignment under
§1404(a) with the Panel’s mandate is confirmed by the authority of a trans-
feror court to assign a case to a §1407(a) transferee district for trial if that
would be appropriate following pretrial proceedings under § 1407(a). But
there is one circumstance in which a transferor court would be unable to
do that. As noted, transfers under §1407 are not limited by general
venue statutes; those under § 1404 are.

3See n. 2, supra.
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“The proposed statute affects only the pretrial stages in
multidistriet litigation. It would not affect the place of
trial in any case or exclude the possibility of transfer
under other Federal statutes.

“The subsection requires that transferred cases be re-
manded to the originating district at the close of coordi-
nated pretrial proceedings. The bill does not, there-
fore, include the trial of cases in the consolidated
proceedings.” H. R. Rep., at 3-4.

The comments of the bill’s sponsors further suggest that
application of §1407 (before the addition of subsection (h))
would not affect the place of trial. See, e. g., Multidistrict
Litigation: Hearings on S. 3815 and S. 159 before the Sub-
committee on Improvements in Judicial Machinery of the
Senate Comm. on the Judiciary, 90th Cong., 1st Sess., pt. 2,
p- 110 (1967) (Sen. Tydings) (“[ W]hen the deposition and dis-
covery is completed, then the original litigation is remanded
to the transferor district for the trial”). Both the House and
the Senate Reports stated that Congress would have to
amend the statute if it determined that multidistrict litiga-
tion cases should be consolidated for trial. S. Rep. No. 454,
90th Cong., 1st Sess., p. 5 (1967).

D

In sum, none of the arguments raised can unsettle the
straightforward language imposing the Panel’s responsibil-
ity to remand, which bars recognizing any self-assignment
power in a transferee court and consequently entails the in-
validity of the Panel’s Rule 14(b). See 28 U. S. C. §1407(f).
Milberg may or may not be correct that permitting trans-
feree courts to make self-assignments would be more desir-
able than preserving a plaintiff’s choice of venue (to the
degree that §1407(a) does so), but the proper venue for re-
solving that issue remains the floor of Congress. See Am-
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chem Products, Inc. v. Windsor, 521 U.S. 591, 628-629
1997); Finley v. United States, 490 U. S. 545, 556 (1989).*

II1

The remaining question goes to the remedy, which Milberg
argues may be omitted under the harmless-error doctrine.
Milberg posits a distinction between a first category of cases
erroneously litigated in a district in which (absent waiver)
venue may never be laid under the governing statute, see
Olberding v. Illinois Central R. Co., 346 U. S. 338, 340 (1953),
and a second category, in which the plaintiff might originally
have chosen to litigate in the trial forum to which it was
unwillingly and erroneously carried, as by a transfer under
§1404. In the first, reversal is necessary; in the second, af-
firmance is possible if no independent and substantial right
was violated in a trial whose venue was determined by a
discretionary decision. Since Lexecon could have brought
suit in the Arizona district consistently with the general
venue requirements of 28 U. S. C. §1391, and since the trans-
fer for trial was made on the authority of §1404(a), Milberg
argues, this case falls within the second category and should
escape reversal because none of Lexecon’s substantial rights
was prejudicially affected, see §2111. Assuming the dis-
tinction may be drawn, however, we think this case bears
closer analogy to those in the first category, in which reversal
with new trial is required because venue is precluded by the
governing statute.

Milberg’s argument assumes the only kind of statute enti-
tled to respect in accordance with its uncompromising terms
is a statute that categorically limits a plaintiff’s initial choice
of forum. But there is no apparent reason why courts

4Because we find that the statutory language of §1407 precludes a
transferee court from granting any §1404(a) motion, we have no need to
address the question whether § 1404(a) permits self-transfer given that the
statute explicitly provides for transfer only “to any other district.” 28
U. S. C. §1404(a).
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should not be equally bound by a venue statute that just as
categorically limits the authority of courts (and special pan-
els) to override a plaintiff’s choice. If the former statute
creates interests too substantial to be denied without a rem-
edy, the latter statute ought to be recognized as creating
interests equally substantial. In each instance the substan-
tiality of the protected interest is attested by a congressional
judgment that in the circumstances described in the statute
no discretion is to be left to a court faced with an objection
to a statutory violation. To render relief discretionary in
either instance would be to allow uncorrected defiance of a
categorical congressional judgment to become its own justi-
fication. Accordingly, just as we agree with Milberg that
the strict limitation on venue under, say, § 1391(a) (diversity
action “may ... be brought only . ..”) is sufficient to establish
the substantial character of any violation, Brief for Respond-
ents Milberg et al. 43 (citing Olberding, supra), the equally
strict remand requirement contained in § 1407 should suffice
to establish the substantial significance of any denial of a
plaintiff’s right to a remand once the pretrial stage has
been completed.

Nor is Milberg correct that our recent decision in Caterpil-
lar Inc. v. Lewts, 519 U. S. 61 (1996), is to the contrary.® In

5In its brief to this Court, Milberg suggests that any decision rejecting
multidistrict litigation courts’ practice of ruling on § 1404 transfer motions
should be applied only prospectively under Chevron Oil Co. v. Huson, 404
U. 8.97,106-107 (1971). Because this argument was not presented below,
see Brief for Milberg Defendants in No. 95-16403 et al. (CA9), or to this
Court when Milberg opposed petitioners’ petition for certiorari, see Brief
in Opposition for Respondents Milberg et al., it is unnecessary for us to
consider it here.

Milberg’s brief also argues that petitioners are not entitled to relief
because the only claim that survived for trial should have been dismissed
during pretrial proceedings. We do not address the propriety of the Dis-
trict Court’s decision to allow this claim to go forward; the issue falls
outside the question on which we granted certiorari. See this Court’s
Rule 14.1(a) (“Only the questions set forth in the petition, or fairly in-
cluded therein, will be considered by the Court”).
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that case, which got no new trial, the jurisdictional defect (a
lack of complete diversity) had been cured by subsequent
events. While the statutory error (failure to comply with
the § 1441(a) requirement that the case be fit for federal adju-
dication when the removal petition is filed) “remained in the
unerasable history of the case,” id., at 73, in the sense that
it had not been cured within the statutory period, it had
otherwise been cured by the time judgment was entered.
The instant case is different from that one, inasmuch as there
was no continuing defiance of the congressional condition in
Caterpillar, but merely an untimely compliance. It was on
this understanding that we held that considerations of “fi-
nality, efficiency, and economy” trumped the error, id., at 75.
After Caterpillar, therefore, since removal is permissible
only where original jurisdiction exists at the time of removal
or at the time of the entry of final judgment, the condition
contained in the removal statute retains significance. But
the §1407(a) mandate would lose all meaning if a party who
continuously objected to an uncorrected categorical violation
of the mandate could obtain no relief at the end of the day.°
Accordingly, the judgment of the Court of Appeals is
reversed, and the case is remanded for further proceedings

consistent with this opinion.
So ordered.

6 Although Cotchett’s request for an order of dismissal under Rule 54(b)
was not granted until after the Arizona court had assigned the case to
itself for trial, there is no reason to reconsider that dismissal order. It
was perfectly proper as a pretrial order and, for that matter, was merely
the formal reflection of the Arizona court’s decision on the merits of the
claims that had been resolved prior to that court’s decision on the §1404
transfer.
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Respondent Scott-Harris filed suit under 42 U. S. C. § 1983 against the city

of Fall River, Massachusetts, petitioners Bogan (the city’s mayor) and
Roderick (the vice president of the city council), and other officials, al-
leging that the elimination of the city department in which Scott-Harris
was the sole employee was motivated by racial animus and a desire to
retaliate against her for exercising her First Amendment rights in filing
a complaint against another city employee. The District Court twice
denied petitioners’ motions to dismiss on the ground of absolute immu-
nity from suit. The jury returned a verdict in favor of all defendants
on the racial discrimination charge, but found the city and petitioners
liable on respondent’s First Amendment claim. The First Circuit set
aside the verdict against the city but affirmed the judgments against
Roderick and Bogan. Although concluding that petitioners have abso-
lute immunity from civil liability for damages arising out of their per-
formance of legitimate legislative activities, that court held that their
conduct in introducing, voting for, and signing the ordinance that elimi-
nated respondent’s office was not “legislative.” Relying on the jury’s
finding that respondent’s constitutionally sheltered speech was a sub-
stantial or motivating factor underlying petitioners’ conduct, the court
reasoned that the conduct was administrative, rather than legislative,
because Roderick and Bogan relied on facts relating to a particular indi-
vidual, respondent, in the decisionmaking calculus.

Held:

1. Local legislators are entitled to the same absolute immunity from
civil liability under § 1983 for their legislative activities as has long been
accorded to federal, state, and regional legislators. See, e. g., Tenney v.
Brandhove, 341 U. S. 367, 372, 372-376; Amy v. Supervisors, 11 Wall.
136, 138, distinguished. Such immunity finds pervasive support not
only in common-law cases and older treatises, but also in reason. See
Tenney, 341 U. S., at 376. The rationales for according absolute immu-
nity to federal, state, and regional legislators apply with equal force to
local legislators. Regardless of the level of government, the exercise of
legislative discretion should not be inhibited by judicial interference or
distorted by the fear of personal liability. See, e.g., id., at 377. Fur-
thermore, the time and energy required to defend against a lawsuit are
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of particular concern at the local level, where the part-time citizen-
legislator remains commonplace. See tbid. And the threat of liability
may significantly deter service in local government, where prestige and
pecuniary rewards may pale in comparison to the threat of civil liabil-
ity. See Harlow v. Fitzgerald, 457 U. S. 800, 827 (Burger, C. J., dissent-
ing). Moreover, certain deterrents to legislative abuse may be greater
at the local level than at other levels of government, including the avail-
ability of municipal liability for constitutional violations, e.g., Lake
Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U. S.
391, 405, n. 29, and the ultimate check on legislative abuse, the elec-
toral process, cf. Tenney, supra, at 378. Indeed, any argument that
the rationale for absolute immunity does not extend to local legislators
is implicitly foreclosed by Lake Country Estates, supra, at 401-402.
Pp. 48-54.

2. Petitioners’ actions in this case were protected by absolute immu-
nity, which attaches to all acts taken “in the sphere of legitimate legisla-
tive activity.” Tenney, 341 U. S., at 376. The First Circuit erroneously
relied on petitioners’ subjective intent in resolving whether their acts
so qualified. Whether an act is legislative turns on the nature of the
act itself, rather than on the motive or intent of the official performing
it. Id., at 370, 377. This Court has little trouble concluding that,
stripped of all considerations of intent and motive, petitioners’ actions
were legislative. Most evidently, petitioner Roderick’s acts of voting
for the ordinance eliminating respondent’s office were, in form, quintes-
sentially legislative. Petitioner Bogan’s introduction of a budget that
proposed the elimination of city jobs and his signing the ordinance into
law also were formally legislative, even though he was an executive
official. Officials outside the legislative branch are entitled to legisla-
tive immunity when they perform legislative functions, see Supreme
Court of Va. v. Consumers Union of United States, Inc., 446 U. S. 719,
731-334; Bogan’s actions were legislative because they were integral
steps in the legislative process. Cf, e. g., Edwards v. United States, 286
U. S. 482, 490. Furthermore, this particular ordinance, in substance,
bore all the hallmarks of traditional legislation: It reflected a discretion-
ary, policymaking decision implicating the city’s budgetary priorities
and its services to constituents; it involved the termination of a position,
which, unlike the hiring or firing of a particular employee, may have
prospective implications that reach well beyond the particular occupant
of the office; and, in eliminating respondent’s office, it governed in a field
where legislators traditionally have power to act, Tenney, supra, at 379.
Pp. 54-56.

134 F. 3d 427, reversed.
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THOMAS, J., delivered the opinion for a unanimous Court.

Charles Rothfeld argued the cause for petitioners. On
the briefs were Thomas E. Shirley, Bruce A. Assad, and
Robert J. Marchand.

Harvey A. Schwartz argued the cause for respondent.
With him on the brief were Siobhan M. Sweeney and Eric
Schnapper.*®

JUSTICE THOMAS delivered the opinion of the Court.

It is well established that federal, state, and regional legis-
lators are entitled to absolute immunity from civil liability
for their legislative activities. In this case, petitioners
argue that they, as local officials performing legislative func-
tions, are entitled to the same protection. They further
argue that their acts of introducing, voting for, and signing
an ordinance eliminating the government office held by re-
spondent constituted legislative activities. We agree on
both counts and therefore reverse the judgment below.

I

Respondent Janet Scott-Harris was administrator of the
Department of Health and Human Services (DHHS) for the
city of Fall River, Massachusetts, from 1987 to 1991. In
1990, respondent received a complaint that Dorothy Bilt-
cliffe, an employee serving temporarily under her supervi-
sion, had made repeated racial and ethnic slurs about her
colleagues. After respondent prepared termination charges
against Biltcliffe, Biltcliffe used her political connections to
press her case with several state and local officials, including

*Briefs of amici curiae urging reversal were filed for the City of Fall
River, Massachusetts, by Thomas F. McGuire, Jr., and Mary E. O’Neil;
for the Massachusetts Municipal Association et al. by George J. Leontire;
and for the National League of Cities et al. by Richard Ruda and
Charles Rothfeld.
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petitioner Marilyn Roderick, the vice president of the Fall
River City Council. The city council held a hearing on the
charges against Biltcliffe and ultimately accepted a settle-
ment proposal under which Biltcliffe would be suspended
without pay for 60 days. Petitioner Daniel Bogan, the
mayor of Fall River, thereafter substantially reduced the
punishment.

While the charges against Biltcliffe were pending, Mayor
Bogan prepared his budget proposal for the 1992 fiscal year.
Anticipating a 5 to 10 percent reduction in state aid, Bogan
proposed freezing the salaries of all municipal employees and
eliminating 135 city positions. As part of this package,
Bogan called for the elimination of DHHS, of which respond-
ent was the sole employee. The city council ordinance
committee, which was chaired by Roderick, approved an
ordinance eliminating DHHS. The city council thereafter
adopted the ordinance by a vote of 6 to 2, with petitioner
Roderick among those voting in favor. Bogan signed the
ordinance into law.

Respondent then filed suit under Rev. Stat. §1979, 42
U. S. C. §1983, against the city, Bogan, Roderick, and several
other city officials. She alleged that the elimination of her
position was motivated by racial animus and a desire to re-
taliate against her for exercising her First Amendment
rights in filing the complaint against Biltcliffe. The District
Court denied Bogan’s and Roderick’s motions to dismiss
on the ground of legislative immunity, and the case pro-
ceeded to trial. Scott-Harris v. City of Fall River, et al.,
Civ. 91-12057-PBS (Mass., Jan. 27, 1995), App. to Pet. for
Cert. 1.

The jury returned a verdict in favor of all defendants on
the racial discrimination charge, but found the city, Bogan,
and Roderick liable on respondent’s First Amendment claim,
concluding that respondent’s constitutionally protected
speech was a substantial or motivating factor in the elimina-
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tion of her position.! On a motion for judgment notwith-
standing the verdict, the District Court again denied Bogan’s
and Roderick’s claims of absolute legislative immunity, rea-
soning that “the ordinance amendment passed by the city
council was an individually-targeted administrative act,
rather than a neutral, legislative elimination of a position
which incidentally resulted in the termination of plaintiff.”
Id., at 20.

The United States Court of Appeals for the First Circuit
set aside the verdict against the city but affirmed the judg-
ments against Roderick and Bogan. Scott-Harris v. Fall
River, 134 F. 3d 427 (1997).2 Although the court concluded
that petitioners have “absolute immunity from civil liability
for damages arising out of their performance of legitimate
legislative activities,” id., at 440, it held that their challenged
conduct was not “legislative,” id., at 441. Relying on the
jury’s finding that “constitutionally sheltered speech was a
substantial or motivating factor” underlying petitioners’ con-
duct, the court reasoned that the conduct was administra-
tive, rather than legislative, because Roderick and Bogan
“relied on facts relating to a particular individual [respond-
ent] in the decisionmaking calculus.” Ibid. We granted
certiorari. 520 U. S. 1263 (1997).

II

The principle that legislators are absolutely immune from
liability for their legislative activities has long been recog-
nized in Anglo-American law. This privilege “has taproots

! Respondent dropped several other defendants from the suit, and the
District Court directed a verdict in favor of defendant Robert Connors,
the Fall River City Administrator. Only the city, Bogan, and Roderick
were appellants in the Court of Appeals, and only the latter two are peti-
tioners in this Court.

2The court held that the city was not liable because the jury could rea-
sonably infer unlawful intent only as to two of the city council members,
and municipal liability could not rest “on so frail a foundation.” 134 F. 3d,
at 440.
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in the Parliamentary struggles of the Sixteenth and Seven-
teenth Centuries” and was “taken as a matter of course by
those who severed the Colonies from the Crown and founded
our Nation.” Tenney v. Brandhove, 341 U.S. 367, 372
(1951). The Federal Constitution, the Constitutions of many
of the newly independent States, and the common law thus
protected legislators from liability for their legislative activi-
ties. See U. S. Const., Art. I, § 6; Tenney, supra, at 372-375.

Recognizing this venerable tradition, we have held that
state and regional legislators are entitled to absolute immu-
nity from liability under § 1983 for their legislative activities.
See Tenney, supra (state legislators); Lake Country Estates,
Inc. v. Tahoe Regional Planning Agency, 440 U. S. 391 (1979)
(regional legislators);® see also Kilbourn v. Thompson, 103
U.S. 168, 202-204 (1881) (interpreting the federal Speech
and Debate Clause, U. S. Const., Art. I, § 6, to provide similar
immunity to Members of Congress). We explained that leg-
islators were entitled to absolute immunity from suit at com-
mon law and that Congress did not intend the general lan-
guage of § 1983 to “impinge on a tradition so well grounded
in history and reason.” Tenney, supra, at 376. Because the
common law accorded local legislators the same absolute im-
munity it accorded legislators at other levels of government,
and because the rationales for such immunity are fully appli-
cable to local legislators, we now hold that local legislators
are likewise absolutely immune from suit under §1983 for
their legislative activities.

The common law at the time §1983 was enacted deemed
local legislators to be absolutely immune from suit for their
legislative activities. New York’s highest court, for exam-
ple, held that municipal aldermen were immune from suit for

3The “regional” legislature in Lake Country Estates was the governing
body of an agency created by a compact between two States to coordinate
and regulate development in a region encompassing portions of both
States. Lake Country Estates v. Tahoe Regional Planning Agency, 440
U. S, at 394.
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their discretionary decisions. Wilson v. New York, 1 Denio
595 (1845). The court explained that when a local legislator
exercises discretionary powers, he “is exempt from all re-
sponsibility by action for the motives which influence him,
and the manner in which such duties are performed. If cor-
rupt, he may be impeached or indicted, but the law will not
tolerate an action to redress the individual wrong which may
have been done.” Id., at 599.* These principles, according
to the court, were “too familiar and well settled to require
illustration or authority.” Id., at 599-600.

Shortly after § 1983 was enacted, the Mississippi Supreme
Court reached a similar conclusion, holding that town alder-
men could not be held liable under state law for their role in
the adoption of an allegedly unlawful ordinance. Jones v.
Loving, 55 Miss. 109, 30 Am. Rep. 508 (1877). The court
explained that “[iJt certainly cannot be argued that the mo-
tives of the individual members of a legislative assembly, in
voting for a particular law, can be inquired into, and its sup-
porters be made personally liable, upon an allegation that
they acted maliciously towards the person aggrieved by the
passage of the law.” Id., at 111, 30 Am. Rep., at 509. The
court thus concluded that “[wlhenever the officers of a munic-
ipal corporation are vested with legislative powers, they hold
and exercise them for the public good, and are clothed with

4The court distinguished “discretionary” duties, which were protected
absolutely, and “ministerial” duties, which were not. Although the court
described the former as “judicial” in nature, it was merely using the term
broadly to encompass the “discretionary” acts of officials. See 1 Denio, at
599 (“[I]f his powers are discretionary, to be exerted or withheld, accord-
ing to his own view of what is necessary and proper, they are in their
nature judicial”). The legislators’ actions in Wilson were unquestionably
legislative in both form and substance. Thus, Wilson was widely, and
correctly, cited as a leading case regarding legislative immunity. See,
e.g., T. Cooley, Law of Torts 377, n. 1 (1880) (hereinafter Cooley); F.
Mechem, Law of Public Offices and Officers § 644, p. 431, n. 1 (1890) (here-
inafter Mechem); M. Throop, Law Relating to Public Officers § 709, p. 671,
n. 1 (1892).
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all the immunities of government, and are exempt from all
liability for their mistaken use.” Ibid.

Treatises of that era confirm that this was the pervasive
view. A leading treatise on municipal corporations ex-
plained that “[w]here the officers of a municipal corporation
are invested with legislative powers, they are exempt from
mdividual liability for the passage of any ordinance within
their authority, and their motives in reference thereto will
not be inquired into.” 1 J. Dillon, Law of Municipal Corpo-
rations § 313, pp. 326-327 (3d ed. 1881) (emphasis in original).
Thomas Cooley likewise noted in his influential treatise on
the law of torts that the “rightful exemption” of legislators
from liability was “very plain” and applied to members of
“inferior legislative bodies, such as boards of supervisors,
county commissioners, city councils, and the like.” Cooley
376; see also J. Bishop, Commentaries on the Non-Contract
Law §744 (1889) (noting that municipal legislators were im-
mune for their legislative functions); Mechem §§644-646
(same); Throop, supra n. 4, §709, at 671 (same).

Even the authorities cited by respondent are consistent
with the view that local legislators were absolutely immune
for their legislative, as distinct from ministerial, duties. In
the few cases in which liability did attach, the courts empha-
sized that the defendant officials lacked discretion, and the
duties were thus ministerial. See, e. g., Morris v. The Peo-
ple, 3 Denio 381, 395 (N. Y. 1846) (noting that the duty was
“of a ministerial character only”); Caswell v. Allen, 7 Johns.
63, 68 (N. Y. 1810) (holding supervisors liable because the
act was “mandatory” and “[n]o discretion appearf[ed] to [have
been] given to the supervisors”). Respondent’s heavy reli-
ance on our decision in Amy v. Supervisors, 11 Wall. 136
(1871), is misguided for this very reason. In that case, we
held that local legislators could be held liable for violating a
court order to levy a tax sufficient to pay a judgment, but
only because the court order had created a ministerial duty.
Id., at 138 (“The rule is well settled, that where the law re-
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quires absolutely a ministerial act to be done by a public
officer, and he neglects or refuses to do such act, he may be
compelled to respond in damages to the extent of the injury
arising from his conduct”). The treatises cited by respond-
ent confirm that this distinction between legislative and min-
isterial duties was dispositive of the right to absolute immu-
nity. See, e. g., Cooley 377 (stating that local legislators may
be held liable only for their “ministerial” duties); Mechem
§647 (same).

Absolute immunity for local legislators under § 1983 finds
support not only in history, but also in reason. See Tenney
v. Brandhove, 341 U. S., at 376 (stating that Congress did not
intend for § 1983 to “impinge on a tradition so well grounded
in history and reason”). The rationales for according abso-
lute immunity to federal, state, and regional legislators apply
with equal force to local legislators. Regardless of the level
of government, the exercise of legislative discretion should
not be inhibited by judicial interference or distorted by the
fear of personal liability. See Spallone v. United States, 493
U.S. 265, 279 (1990) (noting, in the context of addressing
local legislative action, that “any restriction on a legislator’s
freedom undermines the ‘public good’ by interfering with the
rights of the people to representation in the democratic proc-
ess”); see also Kilbourn v. Thompson, 103 U. S., at 201-204
(federal legislators); Tenney, supra, at 377 (state legislators);
Lake Country Estates, 440 U. S., at 405 (regional legislators).
Furthermore, the time and energy required to defend
against a lawsuit are of particular concern at the local level,
where the part-time citizen-legislator remains commonplace.
See Tenney, supra, at 377 (citing “the cost and inconvenience
and distractions of a trial”). And the threat of liability may
significantly deter service in local government, where pres-
tige and pecuniary rewards may pale in comparison to the
threat of civil liability. See Harlow v. Fitzgerald, 457 U. S.
800, 816 (1982).
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Moreover, certain deterrents to legislative abuse may be
greater at the local level than at other levels of government.
Municipalities themselves can be held liable for constitu-
tional violations, whereas States and the Federal Govern-
ment are often protected by sovereign immunity. Lake
Country Estates, supra, at 405, n. 29 (citing Monell v. New
York City Dept. of Social Servs., 436 U. S. 658 (1978)). And,
of course, the ultimate check on legislative abuse—the elec-
toral process—applies with equal force at the local level,
where legislators are often more closely responsible to the
electorate. Cf. Tenney, supra, at 378 (stating that “[s]elf-
discipline and the voters must be the ultimate reliance for
discouraging or correcting such abuses”).

Any argument that the rationale for absolute immunity
does not extend to local legislators is implicitly foreclosed by
our opinion in Lake Country Estates. There, we held that
members of an interstate regional planning agency were
entitled to absolute legislative immunity. Bereft of any his-
torical antecedent to the regional agency, we relied almost
exclusively on Tenney’s description of the purposes of legisla-
tive immunity and the importance of such immunity in ad-
vancing the “public good.” Although we expressly noted
that local legislators were not at issue in that case, see Lake
Country Estates, 440 U. S., at 404, n. 26, we considered the
regional legislators at issue to be the functional equivalents
of local legislators, noting that the regional agency was
“comparable to a county or municipality” and that the func-
tion of the regional agency, regulation of land use, was “tra-
ditionally a function performed by local governments.” Id.,
at 401-402.5 Thus, we now make explicit what was implicit

51t is thus not surprising that several Members of this Court have rec-
ognized that the rationale of Lake Country Estates essentially settled the
question of immunity for local legislators. See Owen v. Independence, 445
U. S. 622, 664, n. 6 (1980) (Powell, J., dissenting); Lake Country Estates,
Inc. v. Tahoe Regional Planning Agency, 440 U. S. 391, 407-408 (1979)
(Marshall, J., dissenting in part); see also Spallone v. United States, 493
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in our precedents: Local legislators are entitled to absolute
immunity from § 1983 liability for their legislative activities.

II1

Absolute legislative immunity attaches to all actions taken
“in the sphere of legitimate legislative activity.” Tenney,
supra, at 376. The Court of Appeals held that petitioners’
conduct in this case was not legislative because their actions
were specifically targeted at respondent. Relying on the
jury’s finding that respondent’s constitutionally protected
speech was a substantial or motivating factor behind peti-
tioners’ conduct, the court concluded that petitioners neces-
sarily “relied on facts relating to a particular individual” and
“devised an ordinance that targeted [respondent] and treated
her differently from other managers employed by the City.”
134 F. 3d, at 441. Although the Court of Appeals did not
suggest that intent or motive can overcome an immunity de-
fense for activities that are, in fact, legislative, the court
erroneously relied on petitioners’ subjective intent in resolv-
ing the logically prior question of whether their acts were
legislative.

Whether an act is legislative turns on the nature of the
act, rather than on the motive or intent of the official per-
forming it. The privilege of absolute immunity “would be
of little value if [legislators] could be subjected to the cost
and inconvenience and distractions of a trial upon a conclu-
sion of the pleader, or to the hazard of a judgment against
them based upon a jury’s speculation as to motives.” Ten-

U. S. 265, 278 (1990) (explaining that the same considerations underlying
Tenney and Lake Country Estates applied to contempt sanctions against
local legislators). In fact, the argument for absolute immunity for local
legislators may be stronger than for the regional legislators in Lake Coun-
try Estates, because immunity was historically granted to local legislators
and because the legislators in Lake Country Estates were unelected and
thus less directly accountable to the public. See Lake Country Estates,
supra, at 407 (Marshall, J., dissenting in part).
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ney, 341 U.S., at 377 (internal quotation marks omitted).
Furthermore, it simply is “not consonant with our scheme of
government for a court to inquire into the motives of legisla-
tors.” Ibid. We therefore held that the defendant in Ten-
ney had acted in a legislative capacity even though he alleg-
edly singled out the plaintiff for investigation in order “to
intimidate and silence plaintiff and deter and prevent him
from effectively exercising his constitutional rights.” Id., at
371 (internal quotation marks omitted).

This leaves us with the question whether, stripped of all
considerations of intent and motive, petitioners’ actions were
legislative. We have little trouble concluding that they
were. Most evidently, petitioner Roderick’s acts of voting
for an ordinance were, in form, quintessentially legislative.
Petitioner Bogan’s introduction of a budget and signing into
law an ordinance also were formally legislative, even though
he was an executive official. We have recognized that offi-
cials outside the legislative branch are entitled to legislative
immunity when they perform legislative functions, see Su-
preme Court of Va. v. Consumers Union of United States,
Inc., 446 U. S. 719, 731-734 (1980); Bogan’s actions were leg-
islative because they were integral steps in the legislative
process. Cf. Edwards v. United States, 286 U. S. 482, 490
(1932) (noting “the legislative character of the President’s
function in approving or disapproving bills”); Smiley .
Holm, 285 U. S. 355, 372-373 (1932) (recognizing that a Gov-
ernor’s signing or vetoing of a bill constitutes part of the
legislative process).

Respondent, however, asks us to look beyond petitioners’
formal actions to consider whether the ordinance was legisla-
tive in substance. We need not determine whether the for-
mally legislative character of petitioners’ actions is alone suf-
ficient to entitle petitioners to legislative immunity, because
here the ordinance, in substance, bore all the hallmarks of
traditional legislation. The ordinance reflected a discre-
tionary, policymaking decision implicating the budgetary pri-
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orities of the city and the services the city provides to its
constituents. Moreover, it involved the termination of a
position, which, unlike the hiring or firing of a particular em-
ployee, may have prospective implications that reach well
beyond the particular occupant of the office. And the city
council, in eliminating DHHS, certainly governed “in a field
where legislators traditionally have power to act.” Tenney,
supra, at 379. Thus, petitioners’ activities were undoubt-
edly legislative.

& & *

For the foregoing reasons, the judgment of the Court of
Appeals is reversed.b
It is so ordered.

5 Because of our conclusion that petitioners are entitled to absolute legis-
lative immunity, we need not address the third question on which we
granted certiorari: whether petitioners proximately caused an injury cog-
nizable under § 1983.



OCTOBER TERM, 1997 57

Syllabus

KAWAAUHAU ET VIR v. GEIGER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 97-115.  Argued January 21, 1998—Decided March 3, 1998

When petitioner Kawaauhau sought treatment for her injured foot, re-
spondent Dr. Geiger examined and hospitalized her to attend to the risk
of infection. Although Geiger knew that intravenous penicillin would
have been more effective, he prescribed oral penicillin, explaining in his
testimony that he understood his patient wished to minimize treatment
costs. Geiger then departed on a business trip, leaving Kawaauhau in
the care of other physicians, who decided she should be transferred to
an infectious disease specialist. When Geiger returned, he canceled the
transfer and discontinued all antibiotics because he believed the infec-
tion had subsided. Kawaauhau’s condition deteriorated, requiring am-
putation of her leg below the knee. After trial in the malpractice suit
brought by Kawaauhau and her husband, the jury found Geiger liable
and awarded the Kawaauhaus approximately $355,000 in damages.
Geiger, who carried no malpractice insurance, moved to Missouri, where
his wages were garnished by the Kawaauhaus. Geiger then petitioned
for bankruptcy. The Kawaauhaus requested the Bankruptcy Court to
hold the malpractice judgment nondischargeable under 11 U.S.C.
§523(a)(6), which provides that a “discharge [in bankruptcy] . . . does
not discharge an individual debtor from any debt . . . for willful and
malicious injury . . . to another.” Concluding that Geiger’s treatment
fell far below the appropriate standard of care and therefore ranked as
“willful and malicious,” that court held the debt nondischargeable. The
District Court affirmed, but the Eighth Circuit reversed, holding that
§523(a)(6)’s exemption from discharge is confined to debts for an inten-
tional tort, so that a debt for malpractice remains dischargeable because
it is based on negligent or reckless conduct.

Held: Because a debt arising from a medical malpractice judgment attrib-
utable to negligent or reckless conduct does not fall within the
§523(a)(6) exception, the debt is dischargeable in bankruptcy. Sec-
tion 523(a)(6)’s words strongly support the Eighth Circuit’s reading that
only acts done with the actual intent to cause injury fall within the
exception’s scope. The section’s word “willful” modifies the word “in-
jury,” indicating that nondischargeability takes a deliberate or inten-
tional injury, not merely, as the Kawaauhaus urge, a deliberate or inten-
tional act that leads to injury. Had Congress meant to exempt debts
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resulting from unintentionally inflicted injuries, it might have described
instead “willful acts that cause injury” or selected an additional word
or words, 7. e., “reckless” or “negligent,” to modify “injury.” Moreover,
§523(a)(6)’s formulation triggers in the lawyer’s mind the category “in-
tentional torts,” which generally require that the actor intend the conse-
quences of an act, not simply the act itself. The Kawaauhaus’ more
encompassing interpretation could place within the excepted category a
wide range of situations in which an act is intentional, but injury is
unintended, 1. e., neither desired nor in fact anticipated by the debtor.
A construction so broad would be incompatible with the well-known
guide that exceptions to discharge should be confined to those plainly
expressed, and would render superfluous the exemptions from discharge
set forth in §§523(a)(9) and 523(a)(12). The Kawaauhaus rely on Tinker
v. Colwell, 193 U. S. 473, which held that a damages award for the tort
of “criminal conversation” survived bankruptcy under the 1898 Bank-
ruptey Act’s exception from discharge for judgments in civil actions for
“‘willful and malicious injuries.”” The Tinker opinion repeatedly rec-
ognized that at common law the tort in question ranked as trespass vt
et armis, akin to a master’s “‘action of trespass and assault . . . for the
battery of his servant.”” Tinker placed criminal conversation solidly
within the traditional intentional tort category, and this Court so con-
fines its holding; that decision provides no warrant for departure from
the current statutory instruction that, to be nondischargeable, the judg-
ment debt must be “for willful and malicious injury.” See, e. g., Davis
v. Aetna Acceptance Co., 293 U. S. 328, 332. The Kawaauhaus’ argu-
ment that, as a policy matter, malpractice judgments should be excepted
from discharge, at least when the debtor acted recklessly or carried
no malpractice insurance, should be addressed to Congress. Debts aris-
ing from reckless or negligently inflicted injuries do not fall within
§523(a)(6)’s compass. Pp. 60-64.

3 F. 3d 848, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

Norman W. Pressman argued the cause for petitioners.

With him on the briefs were Teresa A. Generous, Ronald

J.

Mann, and Edward B. Greensfelder.
Laura K. Grandy argued the cause and filed a brief for

respondent.*

*Gary Klein filed a brief for the National Association of Consumer

Bankruptey Attorneys as amicus curiae urging affirmance.
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JUSTICE GINSBURG delivered the opinion of the Court.

Section 523(a)(6) of the Bankruptcy Code provides that
a debt “for willful and malicious injury by the debtor to
another” is not dischargeable. 11 U. S. C. §523(a)(6). The
question before us is whether a debt arising from a medical
malpractice judgment, attributable to negligent or reckless
conduct, falls within this statutory exception. We hold that
it does not and that the debt is dischargeable.

I

In January 1983, petitioner Margaret Kawaauhau sought
treatment from respondent Dr. Paul Geiger for a foot injury.
Geiger examined Kawaauhau and admitted her to the hospi-
tal to attend to the risk of infection resulting from the injury.
Although Geiger knew that intravenous penicillin would
have been more effective, he prescribed oral penicillin, ex-
plaining in his testimony that he understood his patient
wished to minimize the cost of her treatment.

Geiger then departed on a business trip, leaving Kawaau-
hau in the care of other physicians, who decided she should
be transferred to an infectious disease specialist. When
Geiger returned, he canceled the transfer and discontinued
all antibiotics because he believed the infection had subsided.
Kawaauhau’s condition deteriorated over the next few days,
requiring the amputation of her right leg below the knee.

Kawaauhau, joined by her husband Solomon, sued Geiger
for malpractice. After a trial, the jury found Geiger liable
and awarded the Kawaauhaus approximately $355,000 in
damages.! Geiger, who carried no malpractice insurance,?

!The jury awarded Margaret Kawaauhau $203,040 in special damages
and $99,000 in general damages. In re Geiger, 172 B. R. 916, 919 (Bkrtcy.
Ct. ED Mo. 1994). In addition, the jury awarded Solomon Kawaauhau
$18,000 in general damages for loss of consortium and $35,000 for emo-
tional distress. Ibid.

2 Although the record is not clear on this point, it appears that Dr. Gei-
ger was not required by state law to carry medical malpractice insurance.
See Tr. of Oral Arg. 19.
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moved to Missouri, where his wages were garnished by the
Kawaauhaus. Geiger then petitioned for bankruptcy. The
Kawaauhaus requested the Bankruptey Court to hold the
malpractice judgment nondischargeable on the ground that
it was a debt “for willful and malicious injury” excepted from
discharge by 11 U. S. C. §523(a)(6). The Bankruptcy Court
concluded that Geiger’s treatment fell far below the appro-
priate standard of care and therefore ranked as “willful and
malicious.” Accordingly, the Bankruptcy Court held the
debt nondischargeable. In re Geiger, 172 B. R. 916, 922-923
(Bkrtcy. Ct. ED Mo. 1994). In an unpublished order, the
District Court affirmed. App. to Pet. for Cert. A-18 to
A-22.

A three-judge panel of the Court of Appeals for the Eighth
Circuit reversed, 93 F. 3d 443 (1996), and a divided en banc
court adhered to the panel’s position, 113 F. 3d 848 (1997) (en
banc). Section 523(a)(6)’s exemption from discharge, the en
banc court held, is confined to debts “based on what the law
has for generations called an intentional tort.” Id., at 852.
On this view, a debt for malpractice, because it is based on
conduct that is negligent or reckless, rather than intentional,
remains dischargeable.

The Eighth Circuit acknowledged that its interpretation
of §523(a)(6) diverged from previous holdings of the Sixth
and Tenth Circuits. See id., at 853 (citing Perkins .
Scharffe, 817 F. 2d 392, 394 (CA6), cert. denied, 484 U. S. 853
(1987), and In re Franklin, 726 F. 2d 606, 610 (CA10 1984)).
We granted certiorari to resolve this conflict, 521 U. S. 1153
(1997), and now affirm the Eighth Circuit’s judgment.

II

Section 523(a)(6) of the Bankruptey Code provides:

“(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
individual debtor from any debt—
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“(6) for willful and malicious injury by the debtor to
another entity or to the property of another entity.”

The Kawaauhaus urge that the malpractice award fits within
this exception because Dr. Geiger intentionally rendered in-
adequate medical care to Margaret Kawaauhau that neces-
sarily led to her injury. According to the Kawaauhaus, Gei-
ger deliberately chose less effective treatment because he
wanted to cut costs, all the while knowing that he was pro-
viding substandard care. Such conduct, the Kawaauhaus
assert, meets the “willful and malicious” specification of
§523(a)(6).

We confront this pivotal question concerning the scope
of the “willful and malicious injury” exception: Does
§523(a)(6)’s compass cover acts, done intentionally,® that
cause injury (as the Kawaauhaus urge), or only acts done
with the actual intent to cause injury (as the Eighth Circuit
ruled)? The words of the statute strongly support the
Eighth Circuit’s reading.

The word “willful” in (a)(6) modifies the word “injury,” in-
dicating that nondischargeability takes a deliberate or inten-
tional injury, not merely a deliberate or intentional act that
leads to injury. Had Congress meant to exempt debts re-
sulting from unintentionally inflicted injuries, it might have
described instead “willful acts that cause injury.” Or, Con-
gress might have selected an additional word or words, 1. e.,
“reckless” or “negligent,” to modify “injury.” Moreover, as
the Eighth Circuit observed, the (a)(6) formulation triggers
in the lawyer’s mind the category “intentional torts,” as dis-
tinguished from negligent or reckless torts. Intentional
torts generally require that the actor intend “the comse-

3The word “willful” is defined in Black’s Law Dictionary as “volun-
tary” or “intentional.” Black’s Law Dictionary 1434 (5th ed. 1979). Con-
sistently, legislative reports note that the word “willful” in §523(a)(6)
means “deliberate or intentional.” See S. Rep. No. 95-989, p. 79 (1978);
H. R. Rep. No. 95-595, p. 365 (1977).
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quences of an act,” not simply “the act itself.” Restatement
(Second) of Torts §8A, Comment a, p. 15 (1964) (emphasis
added).

The Kawaauhaus’ more encompassing interpretation could
place within the excepted category a wide range of situations
in which an act is intentional, but injury is unintended, 7. e.,
neither desired nor in fact anticipated by the debtor. Every
traffic accident stemming from an initial intentional act—for
example, intentionally rotating the wheel of an automobile
to make a left-hand turn without first checking oncoming
traffic—could fit the description. See 113 F. 3d, at 852. A
“knowing breach of contract” could also qualify. See ibid.
A construction so broad would be incompatible with the
“well-known” guide that exceptions to discharge “should be
confined to those plainly expressed.” Gleason v. Thaw, 236
U. S. 558, 562 (1915).

Furthermore, “we are hesitant to adopt an interpretation
of a congressional enactment which renders superfluous
another portion of that same law.” Mackey v. Lanier Col-
lection Agency & Service, Inc., 486 U.S. 825, 837 (1988).
Reading §523(a)(6) as the Kawaauhaus urge would obviate
the need for § 523(a)(9), which specifically exempts debts “for
death or personal injury caused by the debtor’s operation of
a motor vehicle if such operation was unlawful because the
debtor was intoxicated from using alcohol, a drug, or another
substance.” 11 U.S. C. §523(a)(9); see also §523(a)(12) (ex-
empting debts for “malicious or reckless failure” to fulfill cer-
tain commitments owed to a federal depository institutions
regulatory agency).*

The Kawaauhaus heavily rely on Tinker v. Colwell, 193
U.S. 473 (1904), which presented this question: Does an
award of damages for “criminal conversation” survive bank-
ruptey under the 1898 Bankruptcy Act’s exception from

4Sections 523(a)(9) and (12) were added to the Bankruptcy Code in 1984
and 1990 respectively. See Pub. L. 98-353, 98 Stat. 364 (1984), and Pub.
L. 101-647, 104 Stat. 4865 (1990).
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discharge for judgments in civil actions for “ ‘willful and ma-
licious injuries to the person or property of another’”? Id.,
at 480. The Tinker Court held such an award a nondis-
chargeable debt. The Kawaauhaus feature certain state-
ments in the Tinker opinion, in particular: “[An] act is willful
... in the sense that it is intentional and voluntary” even if
performed “without any particular malice,” id., at 485; an act
that “necessarily causes injury and is done intentionally, may
be said to be done willfully and maliciously, so as to come
within the [bankruptey discharge] exception,” id., at 487.
See also id., at 486 (the statute exempts from discharge lia-
bility for “‘a wrongful act, done intentionally, without just
cause or excuse’”) (quoting from definition of malice in Bro-
mage V. Prosser, 4 Barn. & Cress. 247, 107 Eng. Rep. 1051
(K. B. 1825)).

The exposition in the Tinker opinion is less than crystal-
line. Counterbalancing the portions the Kawaauhaus em-
phasize, the Tinker Court repeatedly observed that the tort
in question qualified in the common law as trespassory. In-
deed, it ranked as “trespass vi et armis.” 193 U. S., at 482,
483. Criminal conversation, the Court noted, was an action
akin to a master’s “action of trespass and assault . . . for
the battery of his servant,” id., at 482. Tinker thus placed
criminal conversation solidly within the traditional inten-
tional tort category, and we so confine its holding. That de-
cision, we clarify, provides no warrant for departure from
the current statutory instruction that, to be nondischarge-
able, the judgment debt must be “for willful and malicious
myury.”

Subsequent decisions of this Court are in accord with our
construction. In McIntyre v. Kavanaugh, 242 U.S. 138
(1916), a broker “deprive[d] another of his property forever
by deliberately disposing of it without semblance of author-
ity.” Id., at 141. The Court held that this act constituted
an intentional injury to property of another, bringing it
within the discharge exception. But in Davis v. Aetna Ac-
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ceptance Co., 293 U. S. 328 (1934), the Court explained that
not every tort judgment for conversion is exempt from dis-
charge. Negligent or reckless acts, the Court held, do not
suffice to establish that a resulting injury is “wilful and mali-
cious.” See 1id., at 332.

Finally, the Kawaauhaus maintain that, as a policy matter,
malpractice judgments should be excepted from discharge,
at least when the debtor acted recklessly or carried no mal-
practice insurance. Congress, of course, may so decide.
But unless and until Congress makes such a decision, we
must follow the current direction §523(a)(6) provides.

* * *

We hold that debts arising from recklessly or negligently
inflicted injuries do not fall within the compass of § 523(a)(6).
For the reasons stated, the judgment of the Court of Appeals
for the Eighth Circuit is

Affirmed.
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UNITED STATES v. RAMIREZ

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 96-1469. Argued January 13, 1998—Decided March 4, 1998

Based on a reliable confidential informant’s statement that he had seen a
person he believed to be Alan Shelby, a dangerous escaped prisoner, at
respondent’s home, and on a federal agent’s subsequent observation of
a man resembling Shelby outside that home, the Government obtained
a “no-knock” warrant to enter and search the home. Having gathered
in the early morning hours to execute the warrant, officers announced
over a loud speaker system that they had a search warrant. Simultane-
ously, they broke a single window in respondent’s garage and pointed a
gun through the opening, hoping thereby to dissuade occupants from
rushing to the weapons stash the informant had told them was in the
garage. Awakened by the noise and fearful that his house was being
burglarized, respondent grabbed a pistol and fired it into the garage
ceiling. When the officers shouted “police,” respondent surrendered
and was taken into custody. After he admitted that he had fired the
weapon, that he owned both that gun and another in the house, and that
he was a convicted felon, respondent was indicted on federal charges
of being a felon in possession of firearms. The District Court granted
his motion to suppress evidence regarding weapons possession, ruling
that the officers had violated both the Fourth Amendment and 18
U. S. C. §3109 because there were “insufficient exigent circumstances”
to justify their destruction of property in executing the warrant. The
Ninth Circuit affirmed.

Held:

1. The Fourth Amendment does not hold officers to a higher standard
when a “no-knock” entry results in the destruction of property. It is
obvious from the holdings in Wilson v. Arkansas, 514 U.S. 927, 934,
936, and Richards v. Wisconsin, 520 U. S. 385, that such an entry’s law-
fulness does not depend on whether property is damaged in the course
of the entry. Under Richards, a no-knock entry is justified if police
have a “reasonable suspicion” that knocking and announcing their pres-
ence before entering would “be dangerous or futile, or . . . inhibit the
effective investigation of the crime.” Id., at 394. Whether such a
reasonable suspicion exists does not depend on whether police must de-
stroy property in order to enter. This is not to say that the Fourth
Amendment does not speak to the manner of executing a warrant.
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Such execution is governed by the general touchstone of reasonableness
that applies to all Fourth Amendment analysis. See Pennsylvania v.
Mimms, 434 U.S. 106, 108-109. Excessive or unnecessary property
destruction during a search may violate the Amendment, even though
the entry itself is lawful and the fruits of the search not subject to
suppression. Applying these principles to the facts at hand demon-
strates that no Fourth Amendment violation occurred. The police cer-
tainly had a “reasonable suspicion” that knocking and announcing their
presence might be dangerous to themselves or others, in that a reliable
informant had told them that Alan Shelby might be in respondent’s
home, an officer had confirmed this possibility, and Shelby had a violent
past and possible access to a large supply of weapons and had vowed
that he “would not do federal time.” Moreover, the manner in which
the entry was accomplished was clearly reasonable, in that the police
broke but a single window in the garage to discourage Shelby, or anyone
else, from rushing to the weapons that the informant had told them
were there. Pp. 70-72.

2. The officers executing the warrant did not violate §3109, which
provides: “The officer may break open any . .. window . . . to execute
a search warrant, if, after notice of his authority and purpose, he is
refused admittance . . ..” Contrary to respondent’s contention, that
statute does not specify the only circumstances under which an officer
executing a warrant may damage property. By its terms §3109 pro-
hibits nothing, but merely authorizes officers to damage property in
certain instances. Even accepting, arguendo, that it implicitly forbids
some of what it does not expressly permit, it is of no help to respondent.
In both Miller v. United States, 357 U. S. 301, 313, and Sabbath v. United
States, 391 U. S. 585, 591, n. 8, this Court noted that §3109’s prior notice
requirement codified a common-law tradition. The Court now makes
clear that §3109 also codified the exceptions to the common-law re-
quirement of notice before entry. Because that is the case, and because
the common law informs the Fourth Amendment, Wilson and Richards
serve as guideposts in construing the statute. In Wilson, the Court
concluded that the common-law announcement principle is an element
of the Fourth Amendment reasonableness inquiry, but noted that the
principle was never stated as an inflexible rule requiring announcement
under all circumstances. 514 U.S., at 934. In Richards, the Court
articulated the test used to determine whether exigent circumstances
justify a particular no-knock entry. 520 U. S., at 394. Thus, §3109 in-
cludes an exigent circumstances exception and that exception’s applica-
bility in a given instance is measured by the same standard articulated
in Richards. The police met that standard here. Pp. 72-74.

91 F. 3d 1297, reversed and remanded.
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REHNQUIST, C. J., delivered the opinion for a unanimous Court.

David C. Frederick argued the cause for the United
States. With him on the briefs were Solicitor General
Waxman, Acting Assistant Attorney General Keeney, Dep-
uty Solicitor General Dreeben, and J. Douglas Wilson.

Michael R. Levine argued the cause and filed a brief for
respondent.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In Richards v. Wisconsin, 520 U. S. 385, 394 (1997), we
held that so-called “no-knock” entries are justified when po-
lice officers have a “reasonable suspicion” that knocking and
announcing their presence before entering would “be dan-
gerous or futile, or . . . inhibit the effective investigation of

*Briefs of amici curiae urging reversal were filed for Americans for
Effective Law Enforcement, Inc., et al. by Richard M. Weintraub, Ber-
nard J. Farber, Fred E. Inbau, Wayne W. Schmidt, and James P. Manak;
and for the State of Ohio et al. by Betty D. Montgomery, Attorney General
of Ohio, Jeffrey S. Sutton, State Solicitor, and Elise Porter, Assistant At-
torney General, and by the Attorneys General for their respective jurisdic-
tions as follows: William H. Pryor, Jr., of Alabama, Bruce M. Botelho of
Alaska, Winston Bryant of Arkansas, Daniel E. Lungren of California,
M. Jane Brady of Delaware, Robert Butterworth of Florida, Margery S.
Bromnster of Hawaii, Alan G. Lance of Idaho, James E. Ryan of Illinois,
Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, J. Joseph Cur-
ran, Jr., of Maryland, Frank J Kelley of Michigan, Jeremiah W. Nixon
of Missouri, Joseph P. Mazurek of Montana, Don Stenberg of Nebraska,
Frankie Sue Del Papa of Nevada, Dennis C. Vacco of New York, Michael
F. Easley of North Carolina, Heidi Heitkamp of North Dakota, W. A.
Drew Edmondson of Oklahoma, Jose Fuentes Agostini of Puerto Rico,
Jeffrey B. Pine of Rhode Island, Charles M. Condon of South Carolina,
Mark Barnett of South Dakota, Jan Graham of Utah, William H. Sorrell
of Vermont, Richard Cullen of Virginia, and Christine O. Gregoire of
Washington.

John Wesley Hall, Jr., and Lisa Kemler filed a brief for the National
Association of Criminal Defense Lawyers as amicus curice urging
affirmance.
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the crime.” In this case, we must decide whether the
Fourth Amendment holds officers to a higher standard than
this when a “no-knock” entry results in the destruction of
property. We hold that it does not.

Alan Shelby was a prisoner serving concurrent state and
federal sentences in the Oregon state prison system. On
November 1, 1994, the Tillamook County Sheriff’s Office took
temporary custody of Shelby, expecting to transport him to
the Tillamook County Courthouse, where he was scheduled
to testify. On the way to the courthouse, Shelby slipped his
handcuffs, knocked over a deputy sheriff, and escaped from
custody.

It was not the first time Shelby had attempted escape. In
1991 he struck an officer, kicked out a jail door, assaulted a
woman, stole her vehicle, and used it to ram a police vehicle.
Another time he attempted escape by using a rope made
from torn bedsheets. He was reported to have made
threats to kill witnesses and police officers, to have tortured
people with a hammer, and to have said that he would “ ‘not
do federal time.”” App. to Pet. for Cert. 38a. It was also
thought that Shelby had had access to large supplies of
weapons.

Shortly after learning of Shelby’s escape, the authorities
sent out a press release, seeking information that would lead
to his recapture. On November 3, a reliable confidential
informant told Bureau of Alcohol, Tobacco, and Firearms
Agent George Kim that on the previous day he had seen a
person he believed to be Shelby at respondent Hernan Rami-
rez’s home in Boring, Oregon. Kim and the informant then
drove to an area near respondent’s home, from where Kim
observed a man working outside who resembled Shelby.

Based on this information, a Deputy United States Mar-
shal sought and received a “no-knock” warrant granting per-
mission to enter and search Ramirez’s home. Around this
time, the confidential informant also told authorities that
respondent might have a stash of guns and drugs hidden in



Cite as: 523 U. S. 65 (1998) 69

Opinion of the Court

his garage. In the early morning of November 5, approxi-
mately 45 officers gathered to execute the warrant. The of-
ficers set up a portable loudspeaker system and began an-
nouncing that they had a search warrant. Simultaneously,
they broke a single window in the garage and pointed a gun
through the opening, hoping thereby to dissuade any of the
occupants from rushing to the weapons the officers believed
might be in the garage.

Respondent and his family were asleep inside the house at
the time this activity began. Awakened by the noise, re-
spondent believed that they were being burglarized. He
ran to his utility closet, grabbed a pistol, and fired it into the
ceiling of his garage. The officers fired back and shouted
“police.” At that point respondent realized that it was law
enforcement officers who were trying to enter his home. He
ran to the living room, threw his pistol away, and threw him-
self onto the floor. Shortly thereafter, he, his wife, and their
child left the house and were taken into police custody. Re-
spondent waived his Miranda rights, and then admitted that
he had fired the weapon, that he owned both that gun and
another gun that was inside the house, and that he was a
convicted felon. Officers soon obtained another search war-
rant, which they used to return to the house and retrieve the
two guns. Shelby was not found.

Respondent was subsequently indicted for being a felon in
possession of firearms. 18 U. S. C. §922(g)(1). The District
Court granted his motion to suppress evidence regarding his
possession of the weapons, ruling that the police officers had
violated both the Fourth Amendment and 18 U. S. C. §3109
because there were “insufficient exigent circumstances” to
justify the police officers’ destruction of property in their
execution of the warrant. App. to Pet. for Cert. 34a.

The Court of Appeals for the Ninth Circuit affirmed. 91
F. 3d 1297 (1996). Applying Circuit precedent, that court
concluded that while a “mild exigency” is sufficient to justify
a no-knock entry that can be accomplished without the de-
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struction of property, “‘more specific inferences of exigency
are necessary’” when property is destroyed. Id., at 1301.
It held that this heightened standard had not been met on
the facts of this case. We granted certiorari and now re-
verse. 521 U.S. 1103 (1997).

In two recent cases we have considered whether and to
what extent “no-knock” entries implicate the protections of
the Fourth Amendment. In Wilson v. Arkansas, 514 U. S.
927 (1995), we reviewed the Arkansas Supreme Court’s hold-
ing that the common-law requirement that police officers
knock and announce their presence before entering played
no role in Fourth Amendment analysis. We rejected that
conclusion, and held instead that “in some circumstances an
officer’s unannounced entry into a home might be unreason-
able under the Fourth Amendment.” Id., at 934. We were
careful to note, however, that there was no rigid rule requir-
ing announcement in all instances, and left “to the lower
courts the task of determining the circumstances under
which an unannounced entry is reasonable under the Fourth
Amendment.” Id., at 934, 936.

In Richards v. Wisconsin, 520 U. S. 385 (1997),! the Wis-
consin Supreme Court held that police officers executing
search warrants in felony drug investigations were never re-
quired to knock and announce their presence. We concluded
that this blanket rule was overly broad and held instead that
“[iln order to justify a ‘no-knock’ entry, the police must have
a reasonable suspicion that knocking and announcing their
presence, under the particular circumstances, would be dan-
gerous or futile, or that it would inhibit the effective investi-
gation of the crime by, for example, allowing the destruction
of evidence.” Id., at 394.

Neither of these cases explicitly addressed the question
whether the lawfulness of a no-knock entry depends on
whether property is damaged in the course of the entry. It

1Tt should be noted that our opinion in Richards came down after the
Court of Appeals issued its opinion in this case.
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is obvious from their holdings, however, that it does not.
Under Richards, a no-knock entry is justified if police have
a ‘“reasonable suspicion” that knocking and announcing
would be dangerous, futile, or destructive to the purposes
of the investigation. Whether such a “reasonable suspicion”
exists depends in no way on whether police must destroy
property in order to enter.

This is not to say that the Fourth Amendment speaks not
at all to the manner of executing a search warrant. The
general touchstone of reasonableness which governs Fourth
Amendment analysis, see Pennsylvania v. Mimms, 434 U. S.
106, 108-109 (1977) (per curiam), governs the method of exe-
cution of the warrant. Excessive or unnecessary destruc-
tion of property in the course of a search may violate the
Fourth Amendment, even though the entry itself is lawful
and the fruits of the search are not subject to suppression.

Applying these principles to the facts at hand, we conclude
that no Fourth Amendment violation occurred. A reliable
confidential informant had notified the police that Alan
Shelby might be inside respondent’s home, and an officer had
confirmed this possibility. Shelby was a prison escapee with
a violent past who reportedly had access to a large supply of
weapons. He had vowed that he would “‘not do federal
time.”” The police certainly had a “reasonable suspicion”
that knocking and announcing their presence might be dan-
gerous to themselves or to others.?

As for the manner in which the entry was accomplished,
the police here broke a single window in respondent’s garage.
They did so because they wished to discourage Shelby, or
any other occupant of the house, from rushing to the weap-
ons that the informant had told them respondent might have

2Tt is of no consequence that Shelby was not found. “[I]n determining
the lawfulness of entry and the existence of probable cause we may con-
cern ourselves only with what the officers had reason to believe at the
time of their entry.” Ker v. California, 374 U. S. 23, 40-41, n. 12 (1963)
(opinion of Clark, J.) (emphasis in original).
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kept there. Their conduct was clearly reasonable and we
conclude that there was no Fourth Amendment violation.?

Respondent also argues, however, that suppression is ap-
propriate because the officers executing the warrant violated
18 U. S. C. §3109. This statutory argument fares no better.
Section 3109 provides:

“The officer may break open any outer or inner door or
window of a house, or any part of a house, or anything
therein, to execute a search warrant, if, after notice of
his authority and purpose, he is refused admittance or
when necessary to liberate himself or a person aiding
him in the execution of the warrant.”

Respondent contends that the statute specifies the only cir-
cumstances under which an officer may damage property in
executing a search warrant, and that it therefore forbids all
other property-damaging entries.

But by its terms §3109 prohibits nothing. It merely au-
thorizes officers to damage property in certain instances.
Even accepting, arguendo, that the statute implicitly forbids
some of what it does not expressly permit, it is of no help to
respondent. In Miller v. United States, 357 U. S. 301, 313
(1958), we noted that §3109’s “requirement of prior notice
. .. before forcing entry . . . codif[ied] a tradition embedded
in Anglo-American law.” We repeated this point in Sabbath
v. United States, 391 U. S. 585, 591, n. 8 (1968) (referring to
§3109 as “codification” of the common law). In neither of

3 After concluding that the Fourth Amendment had been violated in this
case, the Ninth Circuit further concluded that the guns should be excluded
from evidence. Because we conclude that there was no Fourth Amend-
ment violation, we need not decide whether, for example, there was suffi-
cient causal relationship between the breaking of the window and the dis-
covery of the guns to warrant suppression of the evidence. Cf. Nix v.
Williams, 467 U. S. 431 (1984); Wong Sun v. United States, 371 U. S. 471
(1963).
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these cases, however, did we expressly hold that §3109 also
codified the exceptions to the common-law requirement of
notice before entry. In Miller the Government made “no
claim . . . of the existence of circumstances excusing compli-
ance” and the question was accordingly not before us. 357
U. S, at 309. In Sabbath the Government did make such a
claim, but because the record did “not reveal any substantial
basis for the failure of the agents . .. to announce their au-
thority” we did not decide the question. We did note, how-
ever, that “[e]xceptions to any possible constitutional rule
relating to announcement and entry have been recognized

. . and there is little reason why those limited exceptions
might not also apply to §3109, since they existed at common
law, of which the statute is a codification.” 391 U.S., at
591, n. 8.

In this case the question is squarely presented. We re-
move whatever doubt may remain on the subject and hold
that §3109 codifies the exceptions to the common-law an-
nouncement requirement. If §3109 codifies the common law
in this area, and the common law in turn informs the Fourth
Amendment, our decisions in Wilson and Richards serve as
guideposts in construing the statute. In Wilson v. Arkan-
sas, 514 U. S. 927 (1995), we concluded that the common-law
principle of announcement is “an element of the reasonable-
ness inquiry under the Fourth Amendment,” but noted that
the principle “was never stated as an inflexible rule requir-
ing announcement under all circumstances.” Id., at 934. In
Richards v. Wisconsin, 520 U. S. 385 (1997), we articulated
the test used to determine whether exigent circumstances
justify a particular no-knock entry. Id., at 394. We there-
fore hold that §3109 includes an exigent circumstances ex-
ception and that the exception’s applicability in a given in-
stance is measured by the same standard we articulated in
Richards. The police met that standard here and § 3109 was
therefore not violated.
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We accordingly reverse the judgment of the Court of
Appeals and remand this case for further proceedings con-
sistent with this opinion.

It is so ordered.
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ONCALE ». SUNDOWNER OFFSHORE
SERVICES, INC,, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 96-568. Argued December 3, 1997—Decided March 4, 1998

Petitioner Oncale filed a complaint against his employer, respondent Sun-
downer Offshore Services, Inc., claiming that sexual harassment di-
rected against him by respondent co-workers in their workplace consti-
tuted “discriminat[ion] . . . because of . . . sex” prohibited by Title VII
of the Civil Rights Act of 1964, 42 U. S. C. §2000e-2(a)(1). Relying on
Fifth Circuit precedent, the District Court held that Oncale, a male, had
no Title VII cause of action for harassment by male co-workers. The
Fifth Circuit affirmed.

Held: Sex discrimination consisting of same-sex sexual harassment is ac-
tionable under Title VII. Title VII’s prohibition of discrimination “be-
cause of . . . sex” protects men as well as women, Newport News Ship-
building & Dry Dock Co. v. EEOC, 462 U. S. 669, 682, and in the related
context of racial discrimination in the workplace this Court has rejected
any conclusive presumption that an employer will not discriminate
against members of his own race, Castaneda v. Partida, 430 U. S. 482,
499. There is no justification in Title VII’s language or the Court’s
precedents for a categorical rule barring a claim of discrimination “be-
cause of . . . sex” merely because the plaintiff and the defendant (or the
person charged with acting on behalf of the defendant) are of the same
sex. Recognizing liability for same-sex harassment will not transform
Title VII into a general civility code for the American workplace, since
Title VII is directed at discrimination because of sex, not merely con-
duct tinged with offensive sexual connotations; since the statute does
not reach genuine but innocuous differences in the ways men and women
routinely interact with members of the same, and the opposite, sex; and
since the objective severity of harassment should be judged from the
perspective of a reasonable person in the plaintiff’s position, considering
all the circumstances. Pp. 78-82.

83 F. 3d 118, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court. THOMAS, J.,
filed a concurring opinion, post, p. 82.
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Nicholas Canaday III argued the cause for petitioner.
With him on the briefs were Andre P. LaPlace and Eric
Schnapper.

Deputy Solicitor General Kneedler argued the cause
for the United States as amicus curiae urging reversal.
On the brief were Acting Solicitor General Dellinger, Act-
mg Assistant Attorney General Pinzler, Deputy Solicitor
General Waxman, Beth S. Brinkmann, C. Gregory Stewart,
J. Ray Terry, Jr., Gwendolyn Young Reams, and Carolyn L.
Wheeler.

Harry M. Reasoner argued the cause for respondents.
With him on the brief were John H. Smither, Marie R.
Yeates, Thomas H. Wilson, and Samuel Issacharoff.*

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether workplace harass-
ment can violate Title VII’s prohibition against “discrimina-
tlion] . .. because of . .. sex,” 42 U. S. C. §2000e-2(a)(1), when
the harasser and the harassed employee are of the same sex.

I

The District Court having granted summary judgment for
respondents, we must assume the facts to be as alleged by
petitioner Joseph Oncale. The precise details are irrelevant

*Briefs of amict curiae urging reversal were filed for the Association
of Trial Lawyers of America by Ellen Simon Sacks and Christopher P.
Thorman; for the Lambda Legal Defense and Education Fund et al. by
Beatrice Dohrn, John Davidson, Ruth Harlow, Steven R. Shapiro, Sara
L. Mandelbaum, and Minna J. Kotkin; for the National Employment Law-
yers Association by Margaret A. Harris and Anne Golden,; for the Na-
tional Organization on Male Sexual Victimization, Inc., by Catharine A.
MacKinnon,; and for Law Professors by Nan D. Hunter.

Briefs of amici curiae urging affirmance were filed for the Equal Em-
ployment Advisory Council by Robert E. Williams and Ann Elizabeth
Reesman; and for the Texas Association of Business & Chambers of Com-
merce by Jeffrey C. Londa and Linda Ottinger Headley.
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to the legal point we must decide, and in the interest of both
brevity and dignity we shall describe them only generally.
In late October 1991, Oncale was working for respondent
Sundowner Offshore Services, Inc., on a Chevron U. S. A.,
Inc., oil platform in the Gulf of Mexico. He was employed
as a roustabout on an eight-man crew which included re-
spondents John Lyons, Danny Pippen, and Brandon Johnson.
Lyons, the crane operator, and Pippen, the driller, had su-
pervisory authority, App. 41, 77, 43. On several occasions,
Oncale was forcibly subjected to sex-related, humiliating
actions against him by Lyons, Pippen, and Johnson in the
presence of the rest of the crew. Pippen and Lyons also
physically assaulted Oncale in a sexual manner, and Lyons
threatened him with rape.

Oncale’s complaints to supervisory personnel produced no
remedial action; in fact, the company’s Safety Compliance
Clerk, Valent Hohen, told Oncale that Lyons and Pippen
“picked [on] him all the time too,” and called him a name
suggesting homosexuality. Id., at 77. Oncale eventually
quit—asking that his pink slip reflect that he “voluntarily
left due to sexual harassment and verbal abuse.” Id., at 79.
When asked at his deposition why he left Sundowner, Oncale
stated: “I felt that if I didn’t leave my job, that I would be
raped or forced to have sex.” Id., at 71.

Oncale filed a complaint against Sundowner in the United
States District Court for the Eastern District of Louisiana,
alleging that he was discriminated against in his employment
because of his sex. Relying on the Fifth Circuit’s decision in
Garcia v. Elf Atochem North America, 28 F. 3d 446, 451-452
(1994), the District Court held that “Mr. Oncale, a male, has
no cause of action under Title VII for harassment by male
co-workers.” App. 106. On appeal, a panel of the Fifth
Circuit concluded that Garcia was binding Circuit precedent,
and affirmed. 83 F. 3d 118 (1996). We granted certiorari.
520 U. S. 1263 (1997).
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II

Title VII of the Civil Rights Act of 1964 provides, in rele-
vant part, that “[i]t shall be an unlawful employment practice
for an employer . . . to discriminate against any individual
with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s race, color,
religion, sex, or national origin.” 78 Stat. 255, as amended,
42 U. S. C. §2000e-2(a)(1). We have held that this not only
covers “terms” and “conditions” in the narrow contractual
sense, but “evinces a congressional intent to strike at the
entire spectrum of disparate treatment of men and women
in employment.” Meritor Savings Bank, FSB v. Vinson,
477 U. S. 57, 64 (1986) (citations and internal quotation marks
omitted). “When the workplace is permeated with discrimi-
natory intimidation, ridicule, and insult that is sufficiently
severe or pervasive to alter the conditions of the victim’s
employment and create an abusive working environment,
Title VII is violated.” Harris v. Forklift Systems, Inc., 510
U.S. 17, 21 (1993) (citations and internal quotation marks
omitted).

Title VII’s prohibition of discrimination “because of . . .
sex” protects men as well as women, Newport News Ship-
building & Dry Dock Co. v. EEOC, 462 U. S. 669, 682 (1983),
and in the related context of racial discrimination in the
workplace we have rejected any conclusive presumption that
an employer will not discriminate against members of his
own race. “Because of the many facets of human motiva-
tion, it would be unwise to presume as a matter of law that
human beings of one definable group will not discriminate
against other members of their group.” Castaneda v. Par-
tida, 430 U.S. 482, 499 (1977). See also id., at 515-516,
n. 6 (Powell, J.,, joined by Burger, C. J., and REHNQUIST, J.,
dissenting). In Johnson v. Transportation Agency, Santa
Clara Cty., 480 U. S. 616 (1987), a male employee claimed
that his employer discriminated against him because of his
sex when it preferred a female employee for promotion. Al-
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though we ultimately rejected the claim on other grounds,
we did not consider it significant that the supervisor who
made that decision was also a man. See id., at 624-625. If
our precedents leave any doubt on the question, we hold
today that nothing in Title VII necessarily bars a claim of
diserimination “because of . . . sex” merely because the plain-
tiff and the defendant (or the person charged with acting on
behalf of the defendant) are of the same sex.

Courts have had little trouble with that principle in cases
like Johnson, where an employee claims to have been passed
over for a job or promotion. But when the issue arises in
the context of a “hostile environment” sexual harassment
claim, the state and federal courts have taken a bewildering
variety of stances. Some, like the Fifth Circuit in this case,
have held that same-sex sexual harassment claims are never
cognizable under Title VII. See also, e. g., Goluszek v. H. P.
Smith, 697 F. Supp. 1452 (ND I1L. 1988). Other decisions say
that such claims are actionable only if the plaintiff can prove
that the harasser is homosexual (and thus presumably moti-
vated by sexual desire). Compare McWilliams v. Fairfax
County Board of Supervisors, 72 F. 3d 1191 (CA4 1996), with
Wrightson v. Pizza Hut of America, 99 F. 3d 138 (CA4 1996).
Still others suggest that workplace harassment that is sexual
in content is always actionable, regardless of the harasser’s
sex, sexual orientation, or motivations. See Doe v. Belle-
ville, 119 F. 3d 563 (CA7 1997).

We see no justification in the statutory language or our
precedents for a categorical rule excluding same-sex harass-
ment claims from the coverage of Title VII. As some courts
have observed, male-on-male sexual harassment in the work-
place was assuredly not the principal evil Congress was con-
cerned with when it enacted Title VII. But statutory prohi-
bitions often go beyond the principal evil to cover reasonably
comparable evils, and it is ultimately the provisions of our
laws rather than the principal concerns of our legislators by
which we are governed. Title VII prohibits “discrimina-
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tlion] . . . because of . . . sex” in the “terms” or “conditions”
of employment. Our holding that this includes sexual har-
assment must extend to sexual harassment of any kind that
meets the statutory requirements.

Respondents and their amici contend that recognizing lia-
bility for same-sex harassment will transform Title VII into
a general civility code for the American workplace. But
that risk is no greater for same-sex than for opposite-sex
harassment, and is adequately met by careful attention to
the requirements of the statute. Title VII does not prohibit
all verbal or physical harassment in the workplace; it is di-
rected only at “discriminat/ion] . . . because of . . . sex.”
We have never held that workplace harassment, even harass-
ment between men and women, is automatically discrimina-
tion because of sex merely because the words used have sex-
ual content or connotations. “The critical issue, Title VII’s
text indicates, is whether members of one sex are exposed to
disadvantageous terms or conditions of employment to which
members of the other sex are not exposed.” Harris, supra,
at 25 (GINSBURG, J., concurring).

Courts and juries have found the inference of diserimina-
tion easy to draw in most male-female sexual harassment
situations, because the challenged conduct typically involves
explicit or implicit proposals of sexual activity; it is reason-
able to assume those proposals would not have been made to
someone of the same sex. The same chain of inference
would be available to a plaintiff alleging same-sex harass-
ment, if there were credible evidence that the harasser was
homosexual. But harassing conduct need not be motivated
by sexual desire to support an inference of discrimination on
the basis of sex. A trier of fact might reasonably find such
discrimination, for example, if a female victim is harassed in
such sex-specific and derogatory terms by another woman as
to make it clear that the harasser is motivated by general
hostility to the presence of women in the workplace. A
same-sex harassment plaintiff may also, of course, offer di-
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rect comparative evidence about how the alleged harasser
treated members of both sexes in a mixed-sex workplace.
Whatever evidentiary route the plaintiff chooses to follow,
he or she must always prove that the conduct at issue was
not merely tinged with offensive sexual connotations, but ac-
tually constituted “discrimina/tion] . .. because of . . . sex.”

And there is another requirement that prevents Title VII
from expanding into a general civility code: As we empha-
sized in Meritor and Harris, the statute does not reach genu-
ine but innocuous differences in the ways men and women
routinely interact with members of the same sex and of the
opposite sex. The prohibition of harassment on the basis of
sex requires neither asexuality nor androgyny in the work-
place; it forbids only behavior so objectively offensive as to
alter the “conditions” of the victim’s employment. “Conduct
that is not severe or pervasive enough to create an objec-
tively hostile or abusive work environment—an environment
that a reasonable person would find hostile or abusive—is
beyond Title VII's purview.” Harris, 510 U. S., at 21, citing
Meritor, 477 U.S., at 67. We have always regarded that
requirement as crucial, and as sufficient to ensure that courts
and juries do not mistake ordinary socializing in the work-
place—such as male-on-male horseplay or intersexual flirta-
tion—for discriminatory “conditions of employment.”

We have emphasized, moreover, that the objective sever-
ity of harassment should be judged from the perspective of
a reasonable person in the plaintiff’s position, considering
“all the circumstances.” Harris, supra, at 23. In same-sex
(as in all) harassment cases, that inquiry requires careful
consideration of the social context in which particular behav-
ior occurs and is experienced by its target. A professional
football player’s working environment is not severely or per-
vasively abusive, for example, if the coach smacks him on the
buttocks as he heads onto the field—even if the same behav-
ior would reasonably be experienced as abusive by the
coach’s secretary (male or female) back at the office. The
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real social impact of workplace behavior often depends on a
constellation of surrounding circumstances, expectations,
and relationships which are not fully captured by a simple
recitation of the words used or the physical acts performed.
Common sense, and an appropriate sensitivity to social con-
text, will enable courts and juries to distinguish between
simple teasing or roughhousing among members of the same
sex, and conduct which a reasonable person in the plaintiff’s
position would find severely hostile or abusive.

II1

Because we conclude that sex discrimination consisting of
same-sex sexual harassment is actionable under Title VII,
the judgment of the Court of Appeals for the Fifth Circuit
is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.

I concur because the Court stresses that in every sexual
harassment case, the plaintiff must plead and ultimately
prove Title VII’s statutory requirement that there be dis-
crimination “because of . . . sex.”
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Alleging that petitioner manufacturer had violated the Emergency Plan-
ning and Community Right-To-Know Act of 1986 (EPCRA) by failing to
file timely toxic- and hazardous-chemical storage and emission reports
for past years, respondent environmental protection organization filed
this private enforcement action for declaratory and injunctive relief
under EPCRA’s citizen-suit provision, 42 U.S.C. §11046(a)(1). The
District Court held that, because petitioner had brought its filings up to
date by the time the complaint was filed, the court lacked jurisdiction
to entertain a suit for a present violation; and that, because EPCRA
does not allow suit for a purely historical violation, respondent’s alle-
gation of untimely filing was not a claim upon which relief could be
granted. The Seventh Circuit reversed, concluding that EPCRA au-
thorizes citizen suits for purely past violations.

Held: Because none of the relief sought would likely remedy respondent’s
alleged injury in fact, respondent lacks standing to maintain this suit,
and this Court and the lower courts lack jurisdiction to entertain it.
Pp. 88-110.

(@) The merits issue in this case—whether §11046(a) permits citizen
suits for purely past violations—is not also “jurisdictional,” and so does
not occupy the same status as standing to sue as a question that must
be resolved first. It is firmly established that a district court’s subject-
matter jurisdiction is not defeated by the absence of a valid (as opposed
to arguable) cause of action, see, e. g., Bell v. Hood, 327 U. S. 678, 682.
Subject-matter jurisdiction exists if the right to recover will be sus-
tained under one reading of the Constitution and laws and defeated
under another, id., at 685, unless the claim clearly appears to be immate-
rial, wholly insubstantial and frivolous, or otherwise so devoid of merit
as not to involve a federal controversy, see, e. g., Oneida Indian Nation
of N. Y. v. County of Oneida, 414 U. S. 661, 666. Here, respondent wins
under one construction of EPCRA and loses under another, and its claim
is not frivolous or immaterial. It is unreasonable to read §11046(c)—
which provides that “[t]he district court shall have jurisdiction in ac-
tions brought under subsection (a) . . . to enforce [an EPCRA] require-
ment . . . and to impose any civil penalty provided for violation of that
requirement”—as making all the elements of the § 11046(a) cause of ac-
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tion jurisdictional, rather than as merely specifying the remedial powers
of the court. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Founda-
tiom, Inc., 484 U. S. 49, as well as cases deciding a statutory standing
question before a constitutional standing question, distinguished. In no
case has this Court called the existence of a cause of action “jurisdic-
tional,” and decided that question before resolving a dispute concerning
the existence of an Article III case or controversy. Such a principle
would turn every statutory question in an EPCRA citizen suit into a
question of jurisdiction that this Court would have to consider—indeed,
raise sua sponte—even if not raised below. Pp. 88-93.

(b) This Court declines to endorse the “doctrine of hypothetical juris-
diction,” under which several Courts of Appeals have found it proper
to proceed immediately to the merits question, despite jurisdictional
objections, at least where (1) the merits question is more readily re-
solved, and (2) the prevailing party on the merits would be the same as
the prevailing party were jurisdiction denied. That doctrine carries
the courts beyond the bounds of authorized judicial action and thus
offends fundamental separation-of-powers principles. In a long and
venerable line of cases, this Court has held that, without proper juris-
diction, a court cannot proceed at all, but can only note the jurisdictional
defect and dismiss the suit. See, e.g., Capron v. Van Noorden, 2
Cranch 126; Arizonans for Official English v. Arizona, 520 U. S. 43, 73.
Bell v. Hood, supra; National Railroad Passenger Corp. v. National
Assn. of Railroad Passengers, 414 U. S. 453, 465, n. 13; Norton v. Ma-
thews, 427 U. S. 524, 531; Secretary of Navy v. Avrech, 418 U. S. 676, 678
(per curiam); United States v. Augenblick, 393 U. S. 348; Philbrook v.
Glodgett, 421 U. S. 707, 721; and Chandler v. Judicial Council of Tenth
Circutt, 398 U. S. 74, 86-88, distinguished. For a court to pronounce
upon a law’s meaning or constitutionality when it has no jurisdiction to
do so is, by very definition, an ultra vires act. Pp. 93-102.

(c) Respondent lacks standing to sue. Standing is the “irreducible
constitutional minimum” necessary to make a justiciable “case” or “con-
troversy” under Article III, §2. Lujan v. Defenders of Wildlife, 504
U. S. 555, 560. It contains three requirements: injury in fact to the
plaintiff, causation of that injury by the defendant’s complained-of con-
duct, and a likelihood that the requested relief will redress that injury.
E. g, 1ibid. Even assuming, as respondent asserts, that petitioner’s fail-
ure to report EPCRA information in a timely manner, and the lingering
effects of that failure, constitute a concrete injury in fact to respondent
and its members that satisfies Article III, cf. id., at 578, the complaint
nevertheless fails the redressability test: None of the specific items of
relief sought—a declaratory judgment that petitioner violated EPCRA;
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injunctive relief authorizing respondent to make periodic inspections
of petitioner’s facility and records and requiring petitioner to give re-
spondent copies of its compliance reports; and orders requiring peti-
tioner to pay EPCRA civil penalties to the Treasury and to reimburse
respondent’s litigation expenses—and no conceivable relief under the
complaint’s final, general request, would serve to reimburse respondent
for losses caused by petitioner’s late reporting, or to eliminate any ef-
fects of that late reporting upon respondent. Pp. 102-109.

90 F. 3d 1237, vacated and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, KENNEDY, and THOMAS, JJ., joined, and in which
BREYER, J., joined as to Parts I and IV. (O’CONNOR, J., filed a concurring
opinion, in which KENNEDY, J., joined, post, p. 110. BREYER, J., filed an
opinion concurring in part and concurring in the judgment, post, p. 111.
STEVENS, J., filed an opinion concurring in the judgment, in which Sou-
TER, J., joined as to Parts I, ITI, and IV, and GINSBURG, J., joined as to
Part III, post, p. 112. GINSBURG, J., filed an opinion concurring in the
judgment, post, p. 134.

Sanford M. Stein argued the cause for petitioner. With
him on the briefs was Leo P. Dombrowsksi.

David A. Strauss argued the cause for respondent. With
him on the brief were James D. Brusslan and Stefan A. Noe.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Acting Solicitor General Dellinger, Assistant
Attorney General Schiffer, Deputy Solicitor General Wal-
lace, James A. Feldman, Edward J. Shawaker, and Mark
R. Haag.*

*Briefs of amici curiae urging reversal were filed for the American
Forest & Paper Association, Inc., et al. by Jan S. Amundson and Quentin
Riegel, for the American Iron & Steel Institute et al. by Scott M. DuBoff,
Valerie J. Ughetta, Robin S. Conrad, and J. Walker Henry, for the Chemi-
cal Manufacturers Association by James W. Conrad, Christina Franz, and
Carter G. Phillips; for the Clean Air Implementation Project by William
H. Lewis, Jr., and Michael A. McCord, for the Mid-America Legal Founda-
tion et al. by James T. Harrington, William F. Moran III, and Gregory
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JUSTICE SCALIA delivered the opinion of the Court.

This is a private enforcement action under the citizen-suit
provision of the Emergency Planning and Community
Right-To-Know Act of 1986 (EPCRA), 100 Stat. 1755, 42
U.S.C. §11046(a)(1). The case presents the merits ques-
tion, answered in the affirmative by the United States Court
of Appeals for the Seventh Circuit, whether EPCRA author-
izes suits for purely past violations. It also presents the
jurisdictional question whether respondent, plaintiff below,
has standing to bring this action.

I

Respondent, an association of individuals interested in en-
vironmental protection, sued petitioner, a small manufac-
turing company in Chicago, for past violations of EPCRA.
EPCRA establishes a framework of state, regional, and local
agencies designed to inform the public about the presence of
hazardous and toxic chemicals, and to provide for emergency
response in the event of health-threatening release. Central
to its operation are reporting requirements compelling users
of specified toxic and hazardous chemicals to file annual

R. McClintock; for the Pacific Legal Foundation by Robin L. Rivett and
M. Reed Hopper; and for the Washington Legal Foundation by Barry M.
Hartman, Daniel J. Popeo, and Paul D. Kamenar.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Dennis C. Vacco, Attorney General of New York, Barbara
G. Billet, Solicitor General, Peter H. Schiff, Deputy Solicitor General, and
Mauwreen F. Leary, Assistant Attorney General, and by the Attorneys Gen-
eral for their respective jurisdictions as follows: Richard Blumenthal of
Connecticut, M. Jane Brady of Delaware, Thurbert E. Baker of Georgia,
Calvin E. Holloway, Sr., of Guam, Margery S. Bronster of Hawaii, Pamela
Fanning Carter of Indiana, Scott Harshbarger of Massachusetts, Jeremiah
W. Nixon of Missouri, Philip T. McLaughlin of New Hampshire, Michael
F. Easley of North Carolina, W. A. Drew Edmondson of Oklahoma, Wil-
liam H. Sorrell of Vermont, James S. Gilmore I1I of Virginia, and Darrell
V. McGraw, Jr., of West Virginia; and for the Natural Resources Defense
Council, Inc., et al. by James M. Hecker.
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“emergency and hazardous chemical inventory forms” and
“toxic chemical release forms,” which contain, inter alia, the
name and location of the facility, the name and quantity of
the chemical on hand, and, in the case of toxic chemicals,
the waste-disposal method employed and the annual quan-
tity released into each environmental medium. 42 U.S. C.
§§11022 and 11023. The hazardous-chemical inventory
forms for any given calendar year are due the following
March 1st, and the toxic-chemical release forms the following
July 1st. §§11022(a)(2) and 11023(a).

Enforcement of EPCRA can take place on many fronts.
The Environmental Protection Agency (EPA) has the most
powerful enforcement arsenal: it may seek criminal, civil, or
administrative penalties. §11045. State and local govern-
ments can also seek civil penalties, as well as injunctive re-
lief. §§11046(a)(2) and (¢). For purposes of this case, how-
ever, the crucial enforcement mechanism is the citizen-suit
provision, § 11046(a)(1), which likewise authorizes civil penal-
ties and injunctive relief, see § 11046(c). This provides that
“any person may commence a civil action on his own behalf
against . . . [aJn owner or operator of a facility for failure,”
among other things, to “[clomplete and submit an inventory
form under section 11022(a) of this title . . . [and] section
11023(a) of this title.” §11046(a)(1). As a prerequisite to
bringing such a suit, the plaintiff must, 60 days prior to filing
his complaint, give notice to the Administrator of the EPA,
the State in which the alleged violation occurs, and the
alleged violator. §11046(d). The citizen suit may not go
forward if the Administrator “has commenced and is dili-
gently pursuing an administrative order or civil action to
enforce the requirement concerned or to impose a civil pen-
alty.” §11046(e).

In 1995 respondent sent a notice to petitioner, the Admin-
istrator, and the relevant Illinois authorities, alleging—accu-
rately, as it turns out—that petitioner had failed since 1988,
the first year of EPCRA’s filing deadlines, to complete and
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to submit the requisite hazardous-chemical inventory and
toxic-chemical release forms under §§ 11022 and 11023.
Upon receiving the notice, petitioner filed all of the overdue
forms with the relevant agencies. The EPA chose not to
bring an action against petitioner, and when the 60-day wait-
ing period expired, respondent filed suit in Federal District
Court. Petitioner promptly filed a motion to dismiss under
Federal Rules of Civil Procedure 12(b)(1) and (6), contending
that, because its filings were up to date when the complaint
was filed, the court had no jurisdiction to entertain a suit for
a present violation; and that, because EPCRA does not allow
suit for a purely historical violation, respondent’s allegation
of untimeliness in filing was not a claim upon which relief
could be granted.

The District Court agreed with petitioner on both points.
App. to Pet. for Cert. A24-A26. The Court of Appeals re-
versed, concluding that citizens may seek penalties against
EPCRA violators who file after the statutory deadline
and after receiving notice. 90 F. 3d 1237 (CA7 1996). We
granted certiorari, 519 U. S. 1147 (1997).

II

We granted certiorari in this case to resolve a conflict be-
tween the interpretation of EPCRA adopted by the Seventh
Circuit and the interpretation previously adopted by the
Sixth Circuit in Atlantic States Legal Foundation, Inc. v.
United Musical Instruments, U. S. A., Inc., 61 F. 3d 473
(1995)—a case relied on by the District Court, and acknowl-
edged by the Seventh Circuit to be “factually indistinguish-
able,” 90 F. 3d, at 1241-1242. Petitioner, however, both in
its petition for certiorari and in its briefs on the merits, has
raised the issue of respondent’s standing to maintain the suit,
and hence this Court’s jurisdiction to entertain it. Though
there is some dispute on this point, see Part III, infra, this
would normally be considered a threshold question that must
be resolved in respondent’s favor before proceeding to the
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merits. JUSTICE STEVENS’ opinion concurring in the judg-
ment, however, claims that the question whether § 11046(a)
permits this cause of action is also “jurisdictional,” and so
has equivalent claim to being resolved first. Whether that
is so has significant implications for this case and for many
others, and so the point warrants extended discussion.

It is firmly established in our cases that the absence of a
valid (as opposed to arguable) cause of action does not impli-
cate subject-matter jurisdiction, 7. e., the courts’ statutory or
constitutional power to adjudicate the case. See generally
5A C. Wright & A. Miller, Federal Practice and Procedure
§1350, p. 196, n. 8 and cases cited (2d ed. 1990). As we
stated in Bell v. Hood, 327 U. S. 678, 682 (1946), “[jlurisdic-
tion . . . is not defeated . . . by the possibility that the aver-
ments might fail to state a cause of action on which petition-
ers could actually recover.” Rather, the district court has
jurisdiction if “the right of the petitioners to recover under
their complaint will be sustained if the Constitution and laws
of the United States are given one construction and will be
defeated if they are given another,” id., at 685, unless the
claim “clearly appears to be immaterial and made solely for
the purpose of obtaining jurisdiction or where such a claim
is wholly insubstantial and frivolous.” Id., at 682-683; see
also Bray v. Alexandria Women’s Health Clinic, 506 U. S.
263, 285 (1993); The Fair v. Kohler Die & Specialty Co., 228
U.S. 22, 25 (1913). Dismissal for lack of subject-matter ju-
risdiction because of the inadequacy of the federal claim is
proper only when the claim is “so insubstantial, implausible,
foreclosed by prior decisions of this Court, or otherwise
completely devoid of merit as not to involve a federal con-
troversy.” Omeida Indian Nation of N.Y. v. County of
Oneida, 414 U. S. 661, 666 (1974); see also Romero v. Inter-
national Terminal Operating Co., 358 U. S. 354, 359 (1959).
Here, respondent wins under one construction of EPCRA
and loses under another, and JUSTICE STEVENS does not
argue that respondent’s claim is frivolous or immaterial—



90 STEEL CO. ». CITIZENS FOR BETTER ENVIRONMENT

Opinion of the Court

in fact, acknowledges that the language of the citizen-suit
provision is ambiguous. Post, at 131.

JUSTICE STEVENS relies on our treatment of a similar
issue as jurisdictional in Gwaltney of Smithfield, Ltd. v.
Chesapeake Bay Foundation, Inc., 484 U. S. 49 (1987). Post,
at 114. The statute at issue in that case, however, after cre-
ating the cause of action, went on to say that “[t]he district
courts shall have jurisdiction, without regard to the amount
m controversy or the citizenship of the parties,” to pro-
vide various forms of relief. 33 U.S. C. §1365(a) (emphasis
added). The italicized phrase strongly suggested (perhaps
misleadingly) that the provision was addressing genuine
subject-matter jurisdiction. The corresponding provision in
the present case, however, reads as follows:

“The district court shall have jurisdiction in actions
brought under subsection (a) of this section against an
owner or operator of a facility to enforce the require-
ment concerned and to impose any civil penalty pro-
vided for violation of that requirement.” 42 U.S.C.
§11046(c).

It is unreasonable to read this as making all the elements
of the cause of action under subsection (a) jurisdictional,
rather than as merely specifying the remedial powers of the
court, viz., to enforce the violated requirement and to impose
civil penalties. “Jurisdiction,” it has been observed, “is a
word of many, too many, meanings,” United States v. Van-
ness, 85 F. 3d 661, 663, n. 2 (CADC 1996), and it is common-
place for the term to be used as it evidently was here. See,
e.g., 7U.S.C. §13a-1(d) (“In any action brought under this
section, the Commission may seek and the court shall have
jurisdiction to impose . . . a civil penalty in the amount of
not more than the higher of $100,000 or triple the monetary
gain to the person for each violation”); 15 U. S. C. §2622(d)
(“In actions brought under this subsection, the district
courts shall have jurisdiction to grant all appropriate relief,
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including injunctive relief and compensatory and exemplary
damages”); 42 U. S. C. §7622(d) (“In actions brought under
this subsection, the district courts shall have jurisdiction to
grant all appropriate relief including, but not limited to, in-
junctive relief, compensatory, and exemplary damages”).

It is also the case that the Gwaltney opinion does not dis-
play the slightest awareness that anything twrned wupon
whether the existence of a cause of action for past violations
was technically jurisdictional—as indeed nothing of sub-
stance did. The District Court had statutory jurisdiction
over the suit in any event, since continuing violations were
also alleged. See 484 U.S., at 64. It is true, as JUSTICE
STEVENS points out, that the issue of Article III standing
which is addressed at the end of the opinion should techni-
cally have been addressed at the outset if the statutory ques-
tion was not jurisdictional. But that also did not really mat-
ter, since Article III standing was in any event found. The
short of the matter is that the jurisdictional character of the
elements of the cause of action in Gwaltney made no sub-
stantive difference (nor even any procedural difference that
the Court seemed aware of), had been assumed by the par-
ties, and was assumed without discussion by the Court. We
have often said that drive-by jurisdictional rulings of this
sort (if Gwaltney can even be called a ruling on the point
rather than a dictum) have no precedential effect. See
Lewis v. Casey, 518 U. S. 343, 352, n. 2 (1996); Federal Elec-
tion Comm™n v. NRA Political Victory Fund, 513 U. S. 8§,
97 (1994); United States v. L. A. Tucker Truck Lines, Inc.,
344 U. S. 33, 38 (1952). But even if it is authoritative on the
point as to the distinctive statute there at issue, it is fanciful
to think that Gwaltney revised our established jurispru-
dence that the failure of a cause of action does not automati-
cally produce a failure of jurisdiction, or adopted the expan-
sive principle that a statute saying “the district court shall
have jurisdiction to remedy violations [in specified ways]”
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renders the existence of a violation necessary for subject-
matter jurisdiction.

JUSTICE STEVENS' concurrence devotes a large portion
of its discussion to cases in which a statutory standing ques-
tion was decided before a question of constitutional stand-
ing. See post, at 115-117. They also are irrelevant here,
because it is not a statutory standing question that JUSTICE
STEVENS would have us decide first. He wishes to resolve,
not whether EPCRA authorizes this plaintiff to sue (it
assuredly does), but whether the scope of the EPCRA
right of action includes past violations. Such a question, we
have held, goes to the merits and not to statutory standing.
See Northwest Airlines, Inc. v. County of Kent, 510 U. S.
355, 365 (1994) (“The question whether a federal statute
creates a claim for relief is not jurisdictional”); Romero
v. International Terminal Operating Co., supra, at 359;
Montana-Dakota Util. Co. v. Northwestern Public Service
Co., 341 U. S. 246, 249 (1951).

Though it is replete with extensive case discussions, case
citations, rationalizations, and syllogoids, see post, at 120,
n. 12, and n. 2, infra, JUSTICE STEVENS’ opinion conspicu-
ously lacks one central feature: a single case in which this
Court has done what he proposes, to wit, call the existence
of a cause of action “jurisdictional,” and decide that question
before resolving a dispute concerning the existence of an Ar-
ticle III case or controversy. Of course, even if there were
not solid precedent contradicting JUSTICE STEVENS’ posi-
tion, the consequences are alone enough to condemn it. It
would turn every statutory question in an EPCRA citizen
suit into a question of jurisdiction. Under JUSTICE STE-
VENS’ analysis, §11046(c)’s grant of “jurisdiction in actions
brought wunder [§11046(a)]” withholds jurisdiction over
claims involving purely past violations if past violations are
not in fact covered by §11046(a). By parity of reasoning, if
there is a dispute as to whether the omission of a particular
item constituted a failure to “complete” the form; or as to



Cite as: 523 U. S. 83 (1998) 93

Opinion of the Court

whether a particular manner of delivery complied in time
with the requirement to “submit” the form; and if the court
agreed with the defendant on the point; the action would
not be “brought under [§ 11046(a)],” and would be dismissed
for lack of jurisdiction rather than decided on the merits.
Moreover, those statutory arguments, since they are “juris-
dictional,” would have to be considered by this Court even
though not raised earlier in the litigation—indeed, this Court
would have to raise them sua sponte. See Mt. Healthy City
Bd. of Ed. v. Doyle, 429 U.S. 274, 278-279 (1977); Great
Southern Fire Proof Hotel Co. v. Jones, 177 U. S. 449, 453
(1900). Congress of course did not create such a strange
scheme. In referring to actions “brought under” §11046(a),
§11046(c) means suits contending that §11046(a) contains a
certain requirement. If JUSTICE STEVENS is correct that
all cause-of-action questions may be regarded as jurisdic-
tional questions, and thus capable of being decided where
there is no genuine case or controversy, it is hard to see what
is left of that limitation in Article III.

III

In addition to its attempt to convert the merits issue in
this case into a jurisdictional one, JUSTICE STEVENS’ con-
currence proceeds, post, at 117-124, to argue the bolder point
that jurisdiction need not be addressed first anyway. Even
if the statutory question is not “framfed] . . . in terms of
‘jurisdiction,”” but is simply “characterize[d] . . . as whether
respondent’s complaint states a ‘cause of action,”” “it is also
clear that we have the power to decide the statutory ques-
tion first.” Post, at 117-118. This is essentially the posi-
tion embraced by several Courts of Appeals, which find it
proper to proceed immediately to the merits question, de-
spite jurisdictional objections, at least where (1) the merits
question is more readily resolved, and (2) the prevailing
party on the merits would be the same as the prevailing
party were jurisdiction denied. See, e. g., SEC v. American
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Capital Investments, Inc., 98 F. 3d 1133, 1139-1142 (CA9
1996), cert. denied sub nom. Shelton v. Barnes, 520 U. S. 1185
(1997); Smith v. Avino, 91 F. 3d 105, 108 (CA11 1996); Clow
v. Department of Housing and Urban Development, 948
F. 2d 614, 616, n. 2 (CA9 1991); Cross-Sound Ferry Services,
Inc. v. ICC, 934 F. 2d 327, 333 (CADC 1991); United States
v. Parcel of Land, 928 F. 2d 1, 4 (CA1 1991); Browning-Ferris
Industries v. Muszynski, 899 F. 2d 151, 154-159 (CA2 1990).
The Ninth Circuit has denominated this practice—which it
characterizes as “assuming” jurisdiction for the purpose of
deciding the merits—the “doctrine of hypothetical jurisdic-
tion.” See, e.g., United States v. Troescher, 99 F. 3d 933,
934, n. 1 (1996).!

We decline to endorse such an approach because it carries
the courts beyond the bounds of authorized judicial action
and thus offends fundamental principles of separation of
powers. This conclusion should come as no surprise, since
it is reflected in a long and venerable line of our cases.
“Without jurisdiction the court cannot proceed at all in any
cause. Jurisdiction is power to declare the law, and when
it ceases to exist, the only function remaining to the court
is that of announcing the fact and dismissing the cause.”
Ex parte McCardle, 7 Wall. 506, 514 (1869). “On every writ
of error or appeal, the first and fundamental question is that
of jurisdiction, first, of this court, and then of the court from
which the record comes. This question the court is bound
to ask and answer for itself, even when not otherwise sug-
gested, and without respect to the relation of the parties
toit.” Great Southern Fire Proof Hotel Co. v. Jones, supra,
at 453. The requirement that jurisdiction be established as
a threshold matter “springf[s] from the nature and limits of

1 Qur disposition makes it appropriate to address the approach taken by
this substantial body of Court of Appeals precedent. The fact that Jus-
TICE STEVENS' concurrence takes essentially the same approach makes
his contention that this discussion is an “excursion,” and “unnecessary to
an explanation” of our decision, post, at 121, particularly puzzling.
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the judicial power of the United States” and is “inflexible
and without exception.” Mansfield, C. & L. M. R. Co. v.
Swan, 111 U. S. 379, 382 (1884).

This Court’s insistence that proper jurisdiction appear
begins at least as early as 1804, when we set aside a judg-
ment for the defendant at the instance of the losing plaintiff
who had himself failed to allege the basis for federal juris-
diction. Capron v. Van Noorden, 2 Cranch 126 (1804). Just
last Term, we restated this principle in the clearest fashion,
unanimously setting aside the Ninth Circuit’s merits deci-
sion in a case that had lost the elements of a justiciable
controversy:

“‘[E]very federal appellate court has a special obligation
to ‘satisfy itself not only of its own jurisdiction, but also
that of the lower courts in a cause under review,” even
though the parties are prepared to concede it. Mitchell
v. Mawurer, 293 U.S. 237, 244 (1934). See Juidice v.
Vail, 430 U. S. 327, 331-332 (1977) (standing). ‘And if
the record discloses that the lower court was without
jurisdiction this court will notice the defect, although
the parties make no contention concerning it. [When
the lower federal court] lack[s] jurisdiction, we have
jurisdiction on appeal, not of the merits but merely for
the purpose of correcting the error of the lower court in
entertaining the suit.” United States v. Corrick, 298
U. S. 435, 440 (1936) (footnotes omitted).”” Arizonans
for Official English v. Arizona, 520 U. S. 43, 73 (1997),
quoting Bender v. Williamsport Area School Dist., 475
U. S. 534, 541 (1986) (brackets in original).

JUSTICE STEVENS’ arguments contradicting all this ju-
risprudence—and asserting that a court may decide the
cause of action before resolving Article III jurisdiction—are
readily refuted. First, his concurrence seeks to convert Bell
v. Hood, 327 U. S. 678 (1946), into a case in which the cause-
of-action question was decided before an Article III stand-
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ing question. Post, at 118-119, n. 8. “Bell,” JUSTICE STE-
VENS asserts, “held that we have jurisdiction to decide
[whether the plaintiff has stated a cause of action] even
when it is unclear whether the plaintiff’s injuries can be
redressed.” Post, at 118. The italicized phrase (the italics
are his own) invites the reader to believe that Article 111
redressability was at issue. Not only is this not true, but
the whole point of Bell was that it is not true. In Bell,
which was decided before Bivens v. Six Unknown Fed. Nar-
cotics Agents, 403 U. S. 388 (1971), the District Court had
dismissed the case on jurisdictional grounds because it be-
lieved that (what we would now call) a Bivens action would
not lie. This Court held that the nonexistence of a cause of
action was no proper basis for a jurisdictional dismissal.
Thus, the uncertainty about “whether the plaintiff’s injuries
can be redressed” to which JUSTICE STEVENS refers is sim-
ply the uncertainty about whether a cause of action ex-
isted—which is precisely what Bell holds not to be an Article
IIT “redressability” question. It would have been a differ-
ent matter if the relief requested by the plaintiffs in Bell
(money damages) would not have remedied their injury in
fact; but it of course would. JUSTICE STEVENS used to un-
derstand the fundamental distinction between arguing no
cause of action and arguing no Article III redressability, hav-
ing written for the Court that the former argument is “not
squarely directed at jurisdiction itself, but rather at the ex-
istence of a remedy for the alleged violation of . . . federal
rights,” which issue is “‘not of the jurisdictional sort which
the Court raises on its own motion.”” Lake Country Es-
tates, Inc. v. Tahoe Regional Planning Agency, 440 U. S. 391,
398 (1979) (STEVENS, J.), (quoting Mt. Healthy Bd. of Ed. v.
Doyle, 429 U. S., at 279).

JUSTICE STEVENS also relies on National Railroad Pas-
senger Corp. v. National Assn. of Railroad Passengers, 414
U. S. 453 (1974). Post, at 119-120. But in that case, we did
not determine whether a cause of action existed before de-
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termining that the plaintiff had Article III standing; there
was no question of injury in fact or effectiveness of the
requested remedy. Rather, National Railroad Passenger
Corp. determined whether a statutory cause of action existed
before determining whether (if so) the plaintiff came within
the “zone of interests” for which the cause of action was
available. 414 U. S,, at 465, n. 13. The latter question is an
issue of statutory standing. It has nothing to do with
whether there is case or controversy under Article III. 2

2 JUSTICE STEVENS thinks it illogical that a merits question can be given
priority over a statutory standing question (National Railroad Passenger
Corp.) and a statutory standing question can be given priority over an
Article III question (the cases discussed post, at 115-117), but a merits
question cannot be given priority over an Article IIT question. See post,
at 120, n. 12. It seems to us no more illogical than many other “broken
circles” that appear in life and the law: that Executive agreements may
displace state law, for example, see United States v. Belmont, 301 U. S.
324, 330-331 (1937), and that unilateral Presidential action (renunciation)
may displace Executive agreements, does not produce the “logical” conclu-
sion that unilateral Presidential action may displace state law. The rea-
sons for allowing merits questions to be decided before statutory standing
questions do not support allowing merits questions to be decided before
Article IIT questions. As National Railroad Passenger Corp. points out,
the merits inquiry and the statutory standing inquiry often “overlap,” 414
U. 8., at 456. The question whether this plaintiff has a cause of action
under the statute, and the question whether any plaintiff has a cause of
action under the statute are closely connected—indeed, depending upon
the asserted basis for lack of statutory standing, they are sometimes iden-
tical, so that it would be exceedingly artificial to draw a distinction be-
tween the two. The same cannot be said of the Article III requirement
of remediable injury in fact, which (except with regard to entirely frivolous
claims) has nothing to do with the text of the statute relied upon. More-
over, deciding whether any cause of action exists under a particular stat-
ute, rather than whether the particular plaintiff can sue, does not take the
court into vast, uncharted realms of judicial opinion giving; whereas the
proposition that the court can reach a merits question when there is no
Article III jurisdiction opens the door to all sorts of “generalized griev-
ances,” Schlesinger v. Reservists Comm. to Stop the War, 418 U. S. 208,
217 (1974), that the Constitution leaves for resolution through the politi-
cal process.
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Much more extensive defenses of the practice of deciding
the cause of action before resolving Article III jurisdiction
have been offered by the Courts of Appeals. They rely
principally upon two cases of ours, Norton v. Mathews, 427
U. S. 524 (1976), and Secretary of Navy v. Avrech, 418 U. S.
676 (1974) (per curiam). Both are readily explained, we
think, by their extraordinary procedural postures. In Nor-
ton, the case came to us on direct appeal from a three-judge
District Court, and the jurisdictional question was whether
the action was properly brought in that forum rather than
in an ordinary district court. We declined to decide that
jurisdictional question, because the merits question was de-
cided in a companion case, Mathews v. Lucas, 427 U. S. 495
(1976), with the consequence that the jurisdictional question
could have no effect on the outcome: If the three-judge court
had been properly convened, we would have affirmed, and if
not, we would have vacated and remanded for a fresh decree
from which an appeal could be taken to the Court of Appeals,
the outcome of which was foreordained by Lucas. Norton
v. Mathews, supra, at 531. Thus, Norton did not use the
pretermission of the jurisdictional question as a device for
reaching a question of law that otherwise would have gone
unaddressed. Moreover, the Court seems to have regarded
the merits judgment that it entered on the basis of Lucas as
equivalent to a jurisdictional dismissal for failure to present
a substantial federal question. The Court said: “This dis-
position [Lucas] renders the merits in the present case a
decided issue and thus one no longer substantial in the ju-
risdictional sense.” 427 U. S., at 530-531. We think it clear
that this peculiar case, involving a merits issue dispositively
resolved in a companion case, was not meant to overrule,
sub silentio, two centuries of jurisprudence affirming the
necessity of determining jurisdiction before proceeding to
the merits. See Clow, 948 F. 2d, at 627 (O’Scannlain, J.,
dissenting).

Avrech also involved an instance in which an intervening
Supreme Court decision definitively answered the merits
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question. The jurisdictional question in the case had been
raised by the Court sua sponte after oral argument, and sup-
plemental briefing had been ordered. Secretary of Navy v.
Awvrech, supra, at 677. Before the Court came to a decision,
however, the merits issue in the case had been conclusively
resolved in Parker v. Levy, 417 U.S. 733 (1974), a case ar-
gued the same day as Avrech. The Court was unwilling to
decide the jurisdictional question without oral argument, 418
U. S., at 677, but acknowledged (with some understatement)
that “even the most diligent and zealous advocate could find
his ardor somewhat dampened in arguing a jurisdictional
issue where the decision on the merits is . . . foreordained,”
id., at 678. Accordingly, the Court disposed of the case on
the basis of the intervening decision in Parker, in a minimal-
ist two-page per curtam opinion. The first thing to be ob-
served about Avrech is that the supposed jurisdictional issue
was technically not that. The issue was whether a court-
martial judgment could be attacked collaterally by a suit for
backpay. Although Avrech, like the earlier case of United
States v. Augenblick, 393 U. S. 348 (1969), characterized this
question as jurisdictional, we later held squarely that it was
not. See Schlesinger v. Councilman, 420 U.S. 738, 753
(1975). In any event, the peculiar circumstances of Avrech
hardly permit it to be cited for the precedent-shattering
general proposition that an “easy” merits question may
be decided on the assumption of jurisdiction. To the
contrary, the fact that the Court ordered briefing on the juris-
dictional question sua sponte demonstrates its adherence to
traditional and constitutionally dictated requirements. See
Cross-Sound Ferry Services, Inc. v. ICC, 934 F. 2d, at 344—
345, and n. 10 (Thomas, J., concurring in part and concurring
in denial of petition for review).

Other cases sometimes cited by the lower courts to sup-
port “hypothetical jurisdiction” are similarly distinguishable.
United States v. Augenblick, as we have discussed, did not
involve a jurisdictional issue. In Philbrook v. Glodgett, 421
U. S. 707, 721 (1975), the jurisdictional question was whether,
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in a suit under 28 U. S. C. § 1343(3) against the Commissioner
of the Vermont Department of Social Welfare for deprivation
of federal rights under color of state law by denying pay-
ments under a federally funded welfare program, the plain-
tiff could join a similar claim against the Secretary of Health,
Education, and Welfare. The merits issue of statutory con-
struction involved in the claim against the Secretary was
precisely the same as that involved in the claim against the
Commissioner, and the Secretary (while challenging jurisdic-
tion) assured the Court that he would comply with any judg-
ment entered against the Commissioner. The Court’s dispo-
sition of the case was to dismiss the Secretary’s appeal under
what was then this Court’s Rule 40(g), for failure to brief
the jurisdictional question adequately. Normally, the Court
acknowledged, its obligation to inquire into the jurisdiction
of the District Court might prevent this disposition. But
here, the Court concluded, “the substantive issue decided by
the District Court would have been decided by that court
even if it had concluded that the Secretary was not properly
a party,” and “the only practical difference that resulted . . .
was that its injunction was directed against him as well as
against [the Commissioner],” which the Secretary “has [not]
properly contended to be wrongful before this Court.” 421
U.S., at 721-722. And finally, in Chandler v. Judicial Coun-
cil of Tenth Circuit, 398 U.S. 74 (1970), we reserved the
question whether we had jurisdiction to issue a writ of prohi-
bition or mandamus because the petitioner had not ex-
hausted all available avenues before seeking relief under the
All Writs Act, 28 U. S. C. §1651, and because there was no
record to review. 398 U.S. at 86-88. The exhaustion
question itself was at least arguably jurisdictional, and was
clearly treated as such. Id., at 86.

3JUSTICE STEVENS adds three cases to the list of those that might sup-
port “hypothetical jurisdiction.” Post, at 121-122, and n. 15. They are
all inapposite. In Moor v. County of Alameda, 411 U. 8. 693 (1973), we
declined to decide whether a federal court’s pendent jurisdiction extended
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While some of the above cases must be acknowledged to
have diluted the absolute purity of the rule that Article 111
jurisdiction is always an antecedent question, none of them
even approaches approval of a doctrine of “hypothetical ju-
risdiction” that enables a court to resolve contested ques-
tions of law when its jurisdiction is in doubt. Hypothetical
jurisdiction produces nothing more than a hypothetical judg-
ment—which comes to the same thing as an advisory opin-
ion, disapproved by this Court from the beginning. Musk-
rat v. United States, 219 U.S. 346, 362 (1911); Hayburn’s
Case, 2 Dall. 409 (1792). Much more than legal niceties are
at stake here. The statutory and (especially) constitutional
elements of jurisdiction are an essential ingredient of separa-
tion and equilibration of powers, restraining the courts from
acting at certain times, and even restraining them from act-
ing permanently regarding certain subjects. See United
States v. Richardson, 418 U. S. 166, 179 (1974); Schlesinger
v. Reservists Comm. to Stop the War, 418 U.S. 208, 227
(1974). For a court to pronounce upon the meaning or the
constitutionality of a state or federal law when it has no ju-

to state-law claims against a new party, because we agreed with the Dis-
trict Court’s discretionary declination of pendent jurisdiction. Id., at 715-
716. Thus, the case decided not a merits question before a jurisdictional
question, but a discretionary jurisdictional question before a nondiscre-
tionary jurisdictional question. Similarly in Ellis v. Dyson, 421 U. S. 426,
436 (1975), the “authoritative ground of decision” upon which the District
Court relied in lieu of determining whether there was a case or contro-
versy was Younger abstention, which we have treated as jurisdictional.
And finally, the issue pretermitted in Neese v. Southern R. Co., 350 U. S.
77 (1955) (per curiam), was not Article III jurisdiction at all, but the
substantive question whether the Seventh Amendment permits an appel-
late court to review the district court’s denial of a motion for new trial on
the ground that the verdict was excessive. We declined to consider that
question because we agreed with the District Court’s decision to deny the
motion on the facts in the record. The more numerous the look-alike-
but-inapposite cases JUSTICE STEVENS cites, the more strikingly clear it
becomes: His concurrence cannot identify a single opinion of ours deciding
the merits before a disputed question of Article III jurisdiction.
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risdiction to do so is, by very definition, for a court to act
ultra vires.
Iv

Having reached the end of what seems like a long front
walk, we finally arrive at the threshold jurisdictional ques-
tion: whether respondent, the plaintiff below, has standing
to sue. Article III, §2, of the Constitution extends the “ju-
dicial Power” of the United States only to “Cases” and “Con-
troversies.” We have always taken this to mean cases and
controversies of the sort traditionally amenable to, and re-
solved by, the judicial process. Muskrat v. United States,
supra, at 356-357. Such a meaning is fairly implied by the
text, since otherwise the purported restriction upon the ju-
dicial power would scarcely be a restriction at all. Every
criminal investigation conducted by the Executive is a
“case,” and every policy issue resolved by congressional leg-
islation involves a “controversy.” These are not, however,
the sort of cases and controversies that Article I11, § 2, refers
to, since “the Constitution’s central mechanism of separation
of powers depends largely upon common understanding of
what activities are appropriate to legislatures, to executives,
and to courts.” Lujan v. Defenders of Wildlife, 504 U. S.
555, 559-560 (1992). Standing to sue is part of the common
understanding of what it takes to make a justiciable case.
Whitmore v. Arkansas, 495 U. S. 149, 155 (1990).4

The “irreducible constitutional minimum of standing” con-
tains three requirements. Lujan v. Defenders of Wildlife,

4QOur opinion is not motivated, as JUSTICE STEVENS suggests, by the
more specific separation-of-powers concern that this citizen’s suit “some-
how interferes with the Executive’s power to ‘take Care that the Laws be
faithfully executed,” Art. II, §3,” post, at 129. The courts must stay
within their constitutionally prescribed sphere of action, whether or not
exceeding that sphere will harm one of the other two branches. This case
calls for nothing more than a straightforward application of our standing
jurisprudence, which, though it may sometimes have an impact on Presi-
dential powers, derives from Article IIT and not Article II.
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supra, at 560. First and foremost, there must be alleged
(and ultimately proved) an “injury in fact”—a harm suffered
by the plaintiff that is “concrete” and “actual or imminent,
not ‘conjectural’ or ‘hypothetical.”” Whitmore v. Arkansas,
supra, at 149, 155 (quoting Los Angeles v. Lyons, 461 U. S.
95, 101-102 (1983)). Second, there must be causation—a
fairly traceable connection between the plaintiff’s injury
and the complained-of conduct of the defendant. Simon v.
Eastern Ky. Welfare Rights Organization, 426 U.S. 26,
41-42 (1976). And third, there must be redressability—a
likelihood that the requested relief will redress the alleged
injury. Id., at 45-46; see also Warth v. Seldin, 422 U. S. 490,
505 (1975). This triad of injury in fact, causation, and re-
dressability® constitutes the core of Article III's case-or-

5Contrary to JUSTICE STEVENS’ belief that redressability “is a judicial
creation of the past 25 years,” post, at 124, the concept has been ingrained
in our jurisprudence from the beginning. Although we have packaged
the requirements of constitutional “case” or “controversy” somewhat dif-
ferently in the past 25 years—an era rich in three-part tests—the point
has always been the same: whether a plaintiff “personally would benefit
in a tangible way from the court’s intervention.” Warth, 422 U. S., at 508.
For example, in Marye v. Parsons, 114 U. S. 325, 328-329 (1885), we held
that a bill in equity should have been dismissed because it was a clear case
of “damnum absque injurid.” Although the complainant alleged a breach
of contract by the State, the complainant “asks no relief as to that, for
there is no remedy by suit to compel the State to pay its debts. . . . The
bill as framed, therefore, calls for a declaration of an abstract character.”
Because courts do not “si[t] to determine questions of law in thesi,” we
remanded with directions to dismiss the bill. Id., at 328-330.

Also contrary to JUSTICE STEVENS’ unprecedented suggestion, post, at
125, redressability—like the other prongs of the standing inquiry—does
not depend on the defendant’s status as a governmental entity. There is
no conceivable reason why it should. If it is true, as JUSTICE STEVENS
claims, that all of the cases in which the Court has denied standing because
of a lack of redressability happened to involve government action or inac-
tion, that would be unsurprising. Suits that promise no concrete benefit
to the plaintiff, and that are brought to have us “determine questions of
law in thesi,” Marye, supra, at 330, are most often inspired by the psycho-
logical smart of perceived official injustice, or by the government-policy
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controversy requirement, and the party invoking federal ju-
risdiction bears the burden of establishing its existence.
See FW/PBS, Inc. v. Dallas, 493 U. S. 215, 231 (1990).

We turn now to the particulars of respondent’s complaint
to see how it measures up to Article III's requirements.
This case is on appeal from a Rule 12(b) motion to dismiss
on the pleadings, so we must presume that the general alle-
gations in the complaint encompass the specific facts neces-
sary to support those allegations. Lujan v. National Wild-
life Federation, 497 U.S. 871, 889 (1990). The complaint
contains claims “on behalf of both [respondent] itself and its
members.”® App. 4. It describes respondent as an organi-
zation that seeks, uses, and acquires data reported under
EPCRA. It says that respondent “reports to its members
and the public about storage and releases of toxic chemicals
into the environment, advocates changes in environmental
regulations and statutes, prepares reports for its members
and the public, seeks the reduction of toxic chemicals and
further seeks to promote the effective enforcement of envi-
ronmental laws.” Id., at 5. The complaint asserts that re-
spondent’s “right to know about [toxic-chemical] releases and
its interests in protecting and improving the environment
and the health of its members have been, are being, and will
be adversely affected by [petitioner’s] actions in failing to
provide timely and required information under EPCRA.”
Ibid. The complaint also alleges that respondent’s mem-
bers, who live in or frequent the area near petitioner’s facil-
ity, use the EPCRA-reported information “to learn about

preferences of political activists. But the principle of redressability has
broader application than that.

SEPCRA states that “any person may commence a civil action on his
own behalf....” 42 U.S.C. §11046(a)(1) (emphasis added). “[Plerson”
includes an association, see §11049(7), so it is arguable that the statute
permits respondent to vindicate only its own interests as an organization,
and not the interests of its individual members. Since it makes no differ-
ence to our disposition of the case, we assume without deciding that the
interests of individual members may be the basis of suit.
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toxic chemical releases, the use of hazardous substances in
their communities, to plan emergency preparedness in the
event of accidents, and to attempt to reduce the toxic chemi-
cals in areas in which they live, work and visit.” Ibid. The
members’ “safety, health, recreational, economic, aesthetic
and environmental interests” in the information, it is
claimed, “have been, are being, and will be adversely af-
fected by [petitioner’s] actions in failing to file timely and
required reports under EPCRA.” [bid.

As appears from the above, respondent asserts petitioner’s
failure to provide EPCRA information in a timely fashion,
and the lingering effects of that failure, as the injury in fact
to itself and its members. We have not had occasion to
decide whether being deprived of information that is sup-
posed to be disclosed under EPCRA—or at least being de-
prived of it when one has a particular plan for its use—is a
concrete injury in fact that satisfies Article I1I. Cf. Lujan
v. Defenders of Wildlife, 504 U. S., at 578. And we need not
reach that question in the present case because, assuming
injury in fact, the complaint fails the third test of standing,
redressability.

The complaint asks for (1) a declaratory judgment that
petitioner violated EPCRA; (2) authorization to inspect peri-
odically petitioner’s facility and records (with costs borne by
petitioner); (3) an order requiring petitioner to provide re-
spondent copies of all compliance reports submitted to the
EPA; (4) an order requiring petitioner to pay civil penalties
of $25,000 per day for each violation of §§11022 and 11023;
(5) an award of all respondent’s “costs, in connection with
the investigation and prosecution of this matter, including
reasonable attorney and expert witness fees, as authorized
by Section 326(f) of [EPCRA]”; and (6) any such further
relief as the court deems appropriate. App. 11. None of
the specific items of relief sought, and none that we can envi-
sion as “appropriate” under the general request, would serve
to reimburse respondent for losses caused by the late re-
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porting, or to eliminate any effects of that late reporting
upon respondent.”

The first item, the request for a declaratory judgment that
petitioner violated EPCRA, can be disposed of summarily.
There being no controversy over whether petitioner failed
to file reports, or over whether such a failure constitutes a
violation, the declaratory judgment is not only worthless to
respondent, it is seemingly worthless to all the world. See
Lewis v. Continental Bank Corp., 494 U. S. 472, 479 (1990).

Item (4), the civil penalties authorized by the statute, see
§11045(c), might be viewed as a sort of compensation or re-
dress to respondent if they were payable to respondent.
But they are not. These penalties—the only damages au-
thorized by EPCRA—are payable to the United States
Treasury. In requesting them, therefore, respondent seeks
not remediation of its own injury—reimbursement for the
costs it incurred as a result of the late filing—but vindica-
tion of the rule of law—the “undifferentiated public interest”
in faithful execution of EPCRA. Lujan v. Defenders of
Wildlife, supra, at 577; see also Fairchild v. Hughes, 258
U. S. 126, 129-130 (1922). This does not suffice. JUSTICE
STEVENS thinks it is enough that respondent will be gratified
by seeing petitioner punished for its infractions and that the

"JUSTICE STEVENS claims that redressability was found lacking in our
prior cases because the relief required action by a party not before the
Court. Post, at 125-126. Even if that were so, it would not prove that
redressability is lacking only when relief depends on the actions of a
third party. But in any event, JUSTICE STEVENS has overlooked deci-
sions that destroy his premise. See Los Amngeles v. Lyons, 461 U. S. 95,
105 (1983); O’Shea v. Littleton, 414 U. S. 488, 495-496 (1974). He also
seems to suggest that redressability always exists when the defendant has
directly injured the plaintiff. If that were so, the redressability require-
ment would be entirely superfluous, since the causation requirement asks
whether the injury is “fairly . . . trace[able] to the challenged action of the
defendant, and not . . . thle] resul[t] [of] the independent action of some
third party not before the court.” Simon v. Eastern Ky. Welfare Rights
Organization, 426 U. S. 26, 41-42 (1976).



Cite as: 523 U. S. 83 (1998) 107

Opinion of the Court

punishment will deter the risk of future harm. Post, at
127-128. If that were so, our holdings in Linda R. S. v.
Richard D., 410 U. S. 614 (1973), and Simon v. Eastern Ky.
Welfare Rights Organization, 426 U. S. 26 (1976), are inex-
plicable. Obviously, such a principle would make the re-
dressability requirement vanish. By the mere bringing of
his suit, every plaintiff demonstrates his belief that a favor-
able judgment will make him happier. But although a suitor
may derive great comfort and joy from the fact that the
United States Treasury is not cheated, that a wrongdoer gets
his just deserts, or that the Nation’s laws are faithfully en-
forced, that psychic satisfaction is not an acceptable Article
IIT remedy because it does not redress a cognizable Article
IIT injury. See, e. g., Allen v. Wright, 468 U. S. 737, 754-755
(1984); Valley Forge Christian College v. Americans United
for Separation of Church and State, Inc., 4564 U. S. 464, 482—
483 (1982). Relief that does not remedy the injury suffered
cannot bootstrap a plaintiff into federal court; that is the
very essence of the redressability requirement.

Item (5), the “investigation and prosecution” costs “as
authorized by Section 326(f),” would assuredly benefit re-
spondent as opposed to the citizenry at large. Obviously,
however, a plaintiff cannot achieve standing to litigate a
substantive issue by bringing suit for the cost of bringing
suit. The litigation must give the plaintiff some other bene-
fit besides reimbursement of costs that are a byproduct of
the litigation itself. An “interest in attorney’s fees is . . .
insufficient to create an Article III case or controversy
where none exists on the merits of the underlying claim.”
Lewis v. Continental Bank Corp., supra, at 480 (citing Dia-
mond v. Charles, 476 U. S. 54, 70-71 (1986)). Respondent
asserts that the “investigation costs” it seeks were incurred
prior to the litigation, in digging up the emissions and stor-
age information that petitioner should have filed, and that
respondent needed for its own purposes. See Brief for Re-
spondent 37-38. The recovery of such expenses unrelated
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to litigation would assuredly support Article III standing,
but the problem is that §326(f), which is the entitlement to
monetary relief that the complaint invokes, covers only the
“costs of litigation.”® §11046(f). Respondent finds itself, in
other words, impaled upon the horns of a dilemma: For the
expenses to be reimbursable under the statute, they must be
costs of litigation; but reimbursement of the costs of litiga-
tion cannot alone support standing.’

The remaining relief respondent seeks (item (2), giving
respondent authority to inspect petitioner’s facility and rec-
ords, and item (3), compelling petitioner to provide respond-
ent copies of EPA compliance reports) is injunctive in nature.
It cannot conceivably remedy any past wrong but is aimed
at deterring petitioner from violating EPCRA in the future.
See Brief for Respondent 36. The latter objective can of
course be “remedial” for Article III purposes, when threat-
ened injury is one of the gravamens of the complaint. If
respondent had alleged a continuing violation or the immi-
nence of a future violation, the injunctive relief requested
would remedy that alleged harm. But there is no such alle-
gation here—and on the facts of the case, there seems no
basis for it. Nothing supports the requested injunctive re-
lief except respondent’s generalized interest in deterrence,

8Section 326(f) reads: “The court, in issuing any final order in any action
brought pursuant to this section, may award costs of litigation (including
reasonable attorney and expert witness fees) to the prevailing or the sub-
stantially prevailing party whenever the court determines such an award
is appropriate.” 42 U. S. C. § 11046(f).

9 JUSTICE STEVENS contends, post, at 123-124, n. 16, that this argument
involves us in a construction of the statute, and thus belies our insistence
that jurisdictional issues be resolved first. It involves us in a construction
of the statute only to the extent of rejecting as frivolous the contention
that costs incurred for respondent’s own purposes, 7ot in preparation for
litigation (and hence sufficient to support Article III standing), are none-
theless “costs of litigation” under the statute. As we have described
earlier, our cases make clear that frivolous claims are themselves a juris-
dictional defect. See supra, at 89.
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which is insufficient for purposes of Article III. See Los
Angeles v. Lyons, 461 U. S., at 111.

The United States, as amicus curiae, argues that the in-
junctive relief does constitute remediation because “there
is a presumption of [future] injury when the defendant has
voluntarily ceased its illegal activity in response to litiga-
tion,” even if that occurs before a complaint is filed. Brief
for United States as Amicus Curiae 27-28, and n. 11. This
makes a sword out of a shield. The “presumption” the Gov-
ernment refers to has been applied to refute the assertion
of mootness by a defendant who, when sued in a complaint
that alleges present or threatened injury, ceases the
complained-of activity. See, e.g., United States v. W. T.
Grant Co., 345 U. S. 629, 632 (1953). It is an immense and
unacceptable stretch to call the presumption into service as
a substitute for the allegation of present or threatened injury
upon which initial standing must be based. See Los Angeles
v. Lyons, supra, at 109. To accept the Government’s view
would be to overrule our clear precedent requiring that the
allegations of future injury be particular and concrete.
O’Shea v. Littleton, 414 U. S. 488, 496-497 (1974). “Past ex-
posure to illegal conduct does not in itself show a present
case or controversy regarding injunctive relief . . . if unac-
companied by any continuing, present adverse effects.” Id.,
at 495-496; see also Renne v. Geary, 501 U. S. 312, 320 (1991)
(“[TThe mootness exception for disputes capable of repetition
yet evading review . . . will not revive a dispute which be-
came moot before the action commenced”). Because re-
spondent alleges only past infractions of EPCRA, and not a
continuing violation or the likelihood of a future violation,
injunctive relief will not redress its injury.

* * *

Having found that none of the relief sought by respondent
would likely remedy its alleged injury in fact, we must con-
clude that respondent lacks standing to maintain this suit,
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and that we and the lower courts lack jurisdiction to enter-
tain it. However desirable prompt resolution of the merits
EPCRA question may be, it is not as important as observing
the constitutional limits set upon courts in our system of sep-
arated powers. EPCRA will have to await another day.
The judgment is vacated, and the case is remanded with
instructions to direct that the complaint be dismissed.

It is so ordered.

JUSTICE O’CONNOR, with whom JUSTICE KENNEDY joins,
concurring.

I join the Court’s opinion. I agree that our precedent sup-
ports the Court’s holding that respondent lacks Article 111
standing because its injuries cannot be redressed by a judg-
ment that would, in effect, require only the payment of pen-
alties to the United States Treasury. As the Court notes,
ante, at 108, had respondent alleged a continuing or immi-
nent violation of the Emergency Planning and Community
Right-To-Know Act of 1986 (EPCRA), 42 U. S. C. §11046, the
requested injunctive relief may well have redressed the
asserted injury.

I also agree with the Court’s statement that federal courts
should be certain of their jurisdiction before reaching the
merits of a case. As the Court acknowledges, however, sev-
eral of our decisions “have diluted the absolute purity of the
rule that Article III jurisdiction is always an antecedent
question.” Amnte, at 101. The opinion of the Court ade-
quately describes why the assumption of jurisdiction was de-
fensible in those cases, see ante, at 98-100, and why it is not
in this case, see ante, at 92-93. 1 write separately to note
that, in my view, the Court’s opinion should not be read as
cataloging an exhaustive list of circumstances under which
federal courts may exercise judgment in “reserv(ing] difficult
questions of . . . jurisdiction when the case alternatively
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could be resolved on the merits in favor of the same party,”
Norton v. Mathews, 427 U. S. 524, 532 (1976).

JUSTICE BREYER, concurring in part and concurring in
the judgment.

I agree with the Court that the respondent in this case
lacks Article III standing. I further agree that federal
courts often, and typically should, decide standing questions
at the outset of a case. That order of decision (first jurisdic-
tion then the merits) helps better to restrict the use of the
federal courts to those adversarial disputes that Article 111
defines as the federal judiciary’s business. But my qualify-
ing words “often” and “typically” are important. The Con-
stitution, in my view, does not require us to replace those
words with the word “always.” The Constitution does not
impose a rigid judicial “order of operations,” when doing so
would cause serious practical problems.

This Court has previously made clear that courts may “re-
servle] difficult questions of . . . jurisdiction when the case
alternatively could be resolved on the merits in favor of the
same party.” Norton v. Mathews, 427 U. S. 524, 532 (1976).
That rule makes theoretical sense, for the difficulty of the
jurisdictional question makes reasonable the court’s juris-
dictional assumption. And that rule makes enormous prac-
tical sense. Whom does it help to have appellate judges
spend their time and energy puzzling over the correct an-
swer to an intractable jurisdictional matter, when (assum-
ing an easy answer on the substantive merits) the same
party would win or lose regardless? More importantly, to
insist upon a rigid “order of operations” in today’s world of
federal-court caseloads that have grown enormously over a
generation means unnecessary delay and consequent added
cost. See L. Mecham, Judicial Business of the United States
Courts: 1996 Report of the Director 16, 18, 23; Report of the
Proceedings of the Judicial Conference of the United States



112 STEEL CO. v. CITIZENS FOR BETTER ENVIRONMENT

STEVENS, J., concurring in judgment

106, 115, 143 (1971) (indicating that between 1971 and 1996,
annual appellate court caseloads increased from 132 to 311
cases filed per judgeship, and district court caseloads in-
creased from 341 to 490 cases filed per judgeship). It means
a more cumbersome system. It thereby increases, to at
least a small degree, the risk of the “justice delayed” that
means “justice denied.”

For this reason, I would not make the ordinary sequence
an absolute requirement. Nor, even though the case before
us is ordinary, not exceptional, would I simply reserve judg-
ment about the matter. Amnte, at 110-111 (O’CONNOR, J.,
concurring). I therefore join only Parts I and IV of the
Court’s opinion.

JUSTICE STEVENS, with whom JUSTICE SOUTER joins as
to Parts I, III, and IV, and with whom JUSTICE GINSBURG
joins as to Part III, concurring in the judgment.

This case presents two questions: (1) whether the Emer-
gency Planning and Community Right-To-Know Act of 1986
(EPCRA), 42 U. S. C. §11001 et seq., confers federal jurisdic-
tion over citizen suits for wholly past violations; and (2) if so,
whether respondent has standing under Article III of the
Constitution. The Court has elected to decide the constitu-
tional question first and, in doing so, has created new consti-
tutional law. Because it is always prudent to avoid passing
unnecessarily on an undecided constitutional question, see
Ashwander v. TVA, 297 U. S. 288, 345-348 (1936) (Brandeis,
J., concurring), the Court should answer the statutory ques-
tion first. Moreover, because EPCRA, properly construed,
does not confer jurisdiction over citizen suits for wholly past
violations, the Court should leave the constitutional question
for another day.

I

The statutory issue in this case can be viewed in one of
two ways: whether EPCRA confers “jurisdiction” over citi-
zen suits for wholly past violations, or whether the statute
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creates such a “cause of action.” Under either analysis, the
Court has the power to answer the statutory question first.

EPCRA frames the question in terms of “jurisdiction.”
Section 326(c) states:

“The district court shall have jurisdiction in actions
brought under [§ 326(a)] against an owner or operator of
a facility to enforce the requirement concerned and to
impose any civil penalty provided for violation of that
requirement.” 42 U. S. C. §11046(c).

Thus, if §326(a) authorizes citizen suits for wholly past viola-
tions, the district court has jurisdiction over these actions; if
it does not, the court lacks jurisdiction.

Given the text of the statute, it is not surprising that the
parties and the District Court framed the question in juris-
dictional terms. Respondent’s complaint alleged that the
District Court had “subject matter jurisdiction under Sec-
tion 326(a) of EPCRA, 42 U. S. C. §11046(a).” App. 3. The
merits questions that were raised by respondent’s complaint
were whether Steel Company violated EPCRA and, if so,
what relief should be granted. The District Court, however,
made no ruling on the merits when it granted Steel Com-
pany’s motion to dismiss. It held that dismissal was re-
quired because respondent had merely alleged “a failure to
timely file the required reports, a violation of the Act for
which there is no jurisdiction for a citizen suit.” App. to
Pet. for Cert. A26.! Steel Company has also framed the

1See also Don’t Waste Arizona, Inc. v. McLane Foods, Inc., 950 F. Supp.
972, 977-978 (Ariz. 1997) (“[Tlhis Court has jurisdiction to hear this citizen
suit brought pursuant to 42 U. S. C. §11046(a) for a wholly past violation
of the EPCRA”); Delaware Valley Toxics Coalition v. Kurz-Hastings, 813
F. Supp. 1132, 1141 (ED Pa. 1993) (“This court concludes that 42 U. S. C.
§11046(a)(1) does provide the federal courts with jurisdiction for wholly
past violations of the EPCRA”); Atlantic States Legal Foundation v.
Whiting Roll-Up Door Manufacturing Corp., 772 F. Supp. 745, 750
(WDNY 1991) (“The plain language of EPCRA’s reporting, enforcement
and civil penalty provisions, when logically viewed together, compel a con-
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question as a jurisdictional one in its briefs before this
Court.?

The threshold issue concerning the meaning of § 326 is vir-
tually identical to the question that we decided in Gwaltney
of Smithfield, Ltd. v. Chesapeake Bay Foundation, Inc., 484
U. S. 49 (1987). In that case, we considered whether § 505(a)
of the Clean Water Act allows suits for wholly past viola-
tions.> We unanimously characterized that question as a
matter of “jurisdiction”:

“In this case, we must decide whether §505(a) of the
Clean Water Act, also known as the Federal Water Pol-
lution Control Act, 33 U. S. C. §1365(a), confers federal
jurisdiction over citizen suits for wholly past violations.”
Id., at 52.

See also Block v. Community Nutrition Institute, 467 U. S.
340, 353, n. 4 (1984) (citing National Railroad Passenger
Corp. v. National Assn. of Railroad Passengers, 414 U. S.
453, 456, 465, n. 13 (1974)). If we resolve the comparable
statutory issue in the same way in this case, federal courts
will have no jurisdiction to address the merits in future simi-
lar cases. Thus, this is not a case in which the choice be-
tween resolving the statutory question or the standing
question first is a choice between a merits issue and a juris-

clusion that EPCRA confers federal jurisdiction over citizen lawsuits for
past violations”).

2 Brief for Petitioner 12 (“A statute conferring jurisdiction on the federal
courts should . . . be strictly construed, and any doubts resolved against
jurisdiction. Here there are serious doubts that Congress intended citi-
zens to sue for past EPCRA violations, and all citizen plaintiffs can high-
light is a slight difference in language and attempt to stretch that differ-
ence into federal jurisdiction”); see also id., at 26, 30.

3 Gwaltney contended that “because its last recorded violation occurred
several weeks before respondents filed their complaint, the District Court
lacked subject-matter jurisdiction over respondents’ action.” Gwaltney,
484 U. S, at 55.
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dictional issue; rather, it is a choice between two jurisdic-
tional issues.

We have routinely held that when presented with two ju-
risdictional questions, the Court may choose which one to
answer first. In Sierra Club v. Morton, 405 U. S. 727 (1972),
for example, we were presented with a choice between a
statutory jurisdictional question and a question of Article II1
standing. In that case, the United States, as respondent,
argued that petitioner lacked standing under the Adminis-
trative Procedure Act and under the Constitution.* Rather
than taking up the constitutional issue, the Court stated:

“Where . . . Congress has authorized public officials to
perform certain functions according to law, and has pro-
vided by statute for judicial review of those actions
under certain circumstances, the inquiry as to standing
must begin with a determination of whether the statute
m question authorizes review at the behest of the plain-
tiff.” Id., at 732 (emphasis added).

The Court concluded that petitioner lacked standing under
the statute, id., at 732-741, and, therefore, did not need to

4405 U. 8., at 7563-755 (App. to opinion of Douglas, J., dissenting) (Ex-
tract from Oral Argument of the Solicitor General); Brief for Respondent
in Sierra Club v. Morton, O. T. 1970, No. 70-34, p. 18 (“The irreducible
minimum requirement of standing reflects the constitutional limitation of
judicial power to ‘Cases’ and ‘Controversies'—Wwhether the party invoking
federal court jurisdiction has “a personal stake in the outcome of the con-
troversy” . . . and whether the dispute touches upon the “legal relations
of parties having adverse legal interests.”’ Flast v. Cohen, 392 U. S. 83,
101 [(1968)]”); see also Brief for County of Tulare as Amicus Curiae in
Sierra Club v. Morton, O. T. 1970, No. 70-34, pp. 13-14 (“This Court long
ago held that to have standing . . . a party must show he has sustained or
is immediately in danger of sustaining some direct injury . . . and not
merely that he suffers in some indefinite way in common with people gen-
erally. This is an outgrowth of Article III of the Constitution which limits
the jurisdiction of federal courts to cases and controversies. U. S. Const.,
art. I1I, §2” (citation and internal quotation marks omitted)).
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decide whether petitioner had suffered a sufficient injury
under Article III.

Similarly, in Block v. Community Nutrition Institute, 467
U. S. 340 (1984), the Court was faced with a choice between
a statutory jurisdictional issue and a question of Article III
standing. The Court of Appeals had held that the respond-
ents had standing under both the statute and the Constitu-
tion. 698 F. 2d 1239, 1244-1252 (CADC 1983). On writ of
certiorari to this Court, the United States, as petitioner, ar-
gued both issues: that the respondents did not come within
the “zone of interests” of the statute, and that they did not
have standing under Article III of the Constitution.® A
unanimous Court bypassed the constitutional standing ques-
tion in order to decide the statutory question. It therefore
construed the statute, and concluded that respondents could
not bring suit under the statute. The only mention of the
constitutional question came in a footnote at the end of the
opinion: “Since congressional preclusion of judicial review is
in effect jurisdictional, we need not address the standing
issue decided by the Court of Appeals in this case.” Block,
467 U. S., at 353, n. 4 (citing National Railroad Passenger
Corp., 414 U. S, at 456, 465, and n. 13).

Finally, in Gladstone, Realtors v. Village of Bellwood, 441
U. S. 91 (1979), we were also faced with a choice between a
statutory and constitutional jurisdictional question. Id., at
93 (“This case presents both statutory and constitutional
questions concerning standing to sue under Title VIII”).
The statutory question was whether respondents had stand-
ing to sue under §812 of the Fair Housing Act. The Court,

5 Brief for Petitioners in Block v. Community Nutrition Institute, O. T.
1983, No. 83-458, pp. 32-50 (arguing that respondents failed to meet the
injury-in-fact and redressability requirements of Article III); see also
Brief for Respondents in Block v. Community Nutrition Institute, O. T.
1983, No. 83-458, pp. 17-28; Reply Brief for Petitioners in Block v. Com-
munity Nutrition Institute, O. T. 1983, No. 83-458, pp. 15-117.
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reluctant to address the constitutional question, opted to de-
cide the statutory question first so as to avoid the constitu-
tional question if possible:

“The issue [of the meaning of §812] is a critical one, for
if the District Court correctly understood and applied
§812 [in denying respondents standing under the stat-
ute], we do not reach the question whether the minimum
requirements of Art. III have been satisfied. If the
Court of Appeals is correct [in holding that respondents
have statutory standing], however, then the constitu-
tional question is squarely presented.” Id., at 101.

See also Bennett v. Spear, 520 U. S. 154, 164 (1997) (footnote
omitted) (opinion of SCALIA, J.) (stating that “[t]he first ques-
tion in the present case is whether the [EEndangered Species
Act’s] citizen-suit provision . . . negates the zone-of-interests
test,” and turning to the constitutional standing question
only after determining that standing existed under the stat-
ute); Food and Commercial Workers v. Brown Group, Inc.,
517 U. S. 544, 548-550 (1996) (analyzing the statutory ques-
tion before turning to the constitutional standing question);
Cross-Sound Ferry Services, Inc. v. I[CC, 934 F. 2d 327, 341
(CADC 1991) (Thomas, J., concurring in part and concurring
in denial of petition for review) (courts exceed the scope of
their power “only if the ground passed over is jurisdictional
and the ground rested upon is non-jurisdictional, for courts
properly rest on one jurisdictional ground instead of an-
other”). Thus, our precedents clearly support the proposi-
tion that, given a choice between two jurisdictional ques-
tions—one statutory and the other constitutional—the Court
has the power to answer the statutory question first.
Rather than framing the question in terms of “jurisdic-
tion,” it is also possible to characterize the statutory issue in
this case as whether respondent’s complaint states a “cause
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of action.”® Framed this way, it is also clear that we have
the power to decide the statutory question first. As our
holding in Bell v. Hood, 327 U. S. 678, 681-685 (1946), demon-
strates, just as a court always has jurisdiction to determine
its own jurisdiction, United States v. Mine Workers, 330 U. S.
258, 290 (1947), a federal court also has jurisdiction to decide
whether a plaintiff who alleges that she has been injured by
a violation of federal law has stated a cause of action.” In-
deed, Bell held that we have jurisdiction to decide this ques-
tion even when it is unclear whether the plaintiff’s injuries
can be redressed.® Thus, Bell demonstrates that the Court

6 As Justice Cardozo stated, “‘“cause of action” may mean one thing for
one purpose and something different for another.”” Dawis v. Passman,
442 U. S. 228, 237 (1979) (quoting United States v. Memphis Cotton O1il
Co., 288 U. S. 62, 67-68 (1933)). Under one meaning of the term, it is clear
that citizens have a “cause of action” to sue under the statute. Under that
meaning, “cause of action is a question of whether a particular plaintiff is
a member of the class of litigants that may, as a matter of law, appropri-
ately invoke the power of the court.” Dawis, 442 U. S., at 240, and n. 18
(emphasis deleted); see also id., at 239 (“The concept of a ‘cause of action’
is employed specifically to determine who may judicially enforce the statu-
tory rights or obligations” (emphasis added)). Since EPCRA expressly
gives citizens the right to sue, 42 U. S. C. § 11046(a)(1), there is no question
that citizens are “member(s] of the class of litigants that may, as a matter
of law, appropriately invoke the power of the court,” Davis, 442 U. S., at
240, and n. 18.

"“Jurisdiction . . . is not defeated . . . by the possibility that the aver-
ments might fail to state a cause of action on which petitioners could actu-
ally recover.” Bell, 327 U. S., at 682.

81In Bell, a precursor to Bivens v. Six Unknown Fed. Narcotics Agents,
403 U. S. 388 (1971), petitioners brought suit in federal court “to recover
damages in excess of $3,000 from . . . agents of the Federal Bureau of
Investigation” for allegedly violating their Fourth and Fifth Amendment
rights. 327 U.S., at 679. The question whether petitioners’ injuries
were redressable—“whether federal courts can grant money recovery for
damages said to have been suffered as a result of federal officers violating
the Fourth and Fifth Amendments”—was an open one, id., at 684 (which
the Court did not decide until Bivens, 403 U. S., at 389). Nonetheless,
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has the power to decide whether a cause of action exists even
when it is unclear whether the plaintiff has standing.’

National Railroad Passenger Corp. also makes it clear
that we have the power to decide this question before ad-
dressing other threshold issues. In that case, we were faced
with the interrelated questions of “whether the Amtrak Act
can be read to create a private right of action to enforce
compliance with its provisions; whether a federal district
court has jurisdiction under the terms of the Act to entertain
such a suit [under 28 U. S. C. §13371°]; and whether respond-
ent has [statutory] standing to bring such a suit.” 414 U. S.,
at 455-456. In choosing its method of analysis, the Court
stated:

even though it was unclear whether there was a remedy, the Court held
that federal courts have jurisdiction to determine whether a cause of
action exists. 327 U. S., at 685.

9The Court incorrectly states that I “used to understand the fundamen-
tal distinction between arguing no cause of action and arguing no Article
IIT redressability,” ante, at 96. The Court gives me too much credit. I
have never understood any fundamental difference between arguing: (1)
plaintiff’s complaint does not allege a cause of action because the law does
“not provide a remedy” for the plaintiff’s injury; and (2) plaintiff’s injury
is “not redressable.” In Lake Country Estates, Inc. v. Tahoe Regional
Planning Agency, 440 U. S. 391, 398 (1979), we stated that the absence of
a remedy, 1. e., the lack of redressability, was not the sort of jurisdictional
issue that the Court raises on its own motion. That was the law when
that case was decided, and it would still be the law today if the Court had
not supplemented the standing analysis set forth in Baker v. Carr, 369
U. S. 186, 204 (1962), with its current fascination with “redressability.”
What has changed is not the admittedly imperfect state of my understand-
ing, but rather the state of the Court’s standing doctrine.

10 Section 1337 states, in relevant part: “[Dlistrict courts shall have orig-
inal jurisdiction of any civil action or proceeding arising under any Act of
Congress regulating commerce or protecting trade and commerce against
restraints and monopolies.” 28 U. S. C. §1337(a); see also Potomac Pas-
sengers Assn. v. Chesapeake & Ohio R. Co., 475 F. 2d 325, 339 (CADC
1973), rev’d on other grounds, National Railroad Passenger Corp. v.
National Assn. of Railroad Passengers, 414 U. S. 453 (1974).
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“[Hlowever phrased, the threshold question clearly is
whether the Amtrak Act or any other provision of law
creates a cause of action whereby a private party such
as the respondent can enforce duties and obligations im-
posed by the Act; for it is only if such a right of action
exists that we need consider whether the respondent
had standing to bring the action and whether the Dis-
trict Court had jurisdiction to entertain it.” Id., at 456
(emphasis added).!

After determining that there was no cause of action under
the statute, the Court concluded: “Since we hold that no
right of action exists, questions of standing and jurisdiction
become immaterial.” Id., at 465, n. 13.12

Thus, regardless of whether we characterize this issue
in terms of “jurisdiction” or “causes of action,” the Court
clearly has the power to address the statutory question first.
Gwaltney itself powerfully demonstrates this point. As
noted, that case involved a statutory question virtually iden-
tical to the one presented here—whether the statute permit-
ted citizens to sue for wholly past violations. While the
Court framed the question as one of “jurisdiction,” supra, at
114, it could also be said that the case presented the question
whether the plaintiffs had a “cause of action.” Regardless
of the label, the Court resolved the statutory question with-
out pausing to consider whether the plaintiffs had standing

1'The Court distinguished this “threshold question” from respondent’s
claim “on the merits,” id., at 455, n. 3.

2Tn insisting that the Article III standing question must be answered
first, the Court finds itself in a logical dilemma. For if “A” (whether a
cause of action exists) can be decided before “B” (whether there is statu-
tory standing), id., at 456, 465, n. 13; and if “B” (whether there is statutory
standing) can be decided before “C” (whether there is Article III stand-
ing), e. g., Block v. Commumnity Nutrition Institute, 467 U. S. 340, 353, n. 4
(1984); then logic dictates that “A” (whether a cause of action exists) can
be decided before “C” (whether there is Article III standing)—precisely
the issue of this case.
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to sue for wholly past violations.’® Of course, the fact that
we did not discuss standing in Gwaltney does not establish
that the plaintiffs had standing there. Nonetheless, it sup-
ports the proposition that—regardless of how the issue is
characterized—the Court has the power to address the vir-
tually identical statutory question in this case as well.

The Court disagrees, arguing that the standing question
must be addressed first. Ironically, however, before “first”
addressing standing, the Court takes a long excursion that
entirely loses sight of the basic reason why standing is a
matter of such importance to the proper functioning of the
judicial process. The “gist of the question of standing” is
whether plaintiffs have “alleged such a personal stake in the
outcome of the controversy as to assure that concrete ad-
verseness which sharpens the presentation of issues upon
which the court so largely depends for illumination of diffi-
cult constitutional questions.”* The Court completely dis-
regards this core purpose of standing in its discussion of
“hypothetical jurisdiction.” Not only is that portion of the
Court’s opinion pure dictum because it is entirely unneces-
sary to an explanation of the Court’s decision; it is also not
informed by any adversary submission by either party.
Neither the topic of “hypothetical jurisdiction,” nor any of
the cases analyzed, distinguished, and criticized in Part III,
was the subject of any comment in any of the briefs submit-
ted by the parties or their amici. It therefore did not bene-
fit from the “concrete adverseness” that the standing doc-
trine is meant to ensure. The discussion, in short, “comes

BIn Gwaltney, in addition to answering the question whether the stat-
ute confers jurisdiction over citizen suits for wholly past violations, we
considered whether the allegation of ongoing injury sufficed to support
jurisdiction. The fact that we discussed “standing” in connection with
that secondary issue, 484 U. S., at 65-66, adds significance to the omission
of even a passing reference to any standing issue in connection with the
principal holding.

4 Baker v. Carr, 369 U. S., at 204.
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to the same thing as an advisory opinion, disapproved by this
Court from the beginning.” Ante, at 101; see also Muskrat
v. United States, 219 U. S. 346, 362 (1911) (stressing that Ar-
ticle III limits federal courts to “deciding cases or controver-
sies arising between opposing parties”).!?

15 The Court boldly distinguishes away no fewer than five of our prece-
dents. In each of these five cases, the Court avoided deciding a jurisdic-
tional issue by assuming that jurisdiction existed for the purpose of that
case. In Norton v. Mathews, 427 U. S. 524, 532 (1976), for example, we
stated:

“It . .. is evident that, whichever disposition we undertake, the effect
is the same. It follows that there is no need to decide the theoretical
question of jurisdiction in this case. In the past, we similarly have re-
served difficult questions of our jurisdiction when the case alternatively
could be resolved on the merits in favor of the same party. See Secretary
of the Navy v. Avrech, 418 U.S. 676 (1974). The Court has done this
even when the original reason for granting certiorari was to resolve the
jurisdictional issue. See United States v. Augenblick, 393 U. S. 348, 349—
352 (1969). . . . Making the assumption, then, without deciding, that our
jurisdiction in this cause is established, we affirm the judgment in favor
of the Secretary ....”

See also Philbrook v. Glodgett, 421 U. S. 707, 720-722 (1975) (opinion of
REHNQUIST, J.) (declining to reach “subtle and complex” jurisdictional
issue and assuming that jurisdiction existed); Secretary of Navy v. Avrech,
418 U. S. 676, 677-678 (1974) (per curiam) (“[alssuming, arguendo, that the
District Court had jurisdiction”; leaving “to a future case the resolution of
the jurisdictional issue”); Chandler v. Judicial Council of Tenth Circuit,
398 U. S. 74, 89 (1970) (“Whether the Council’s action was administrative
action not reviewable in this Court, or whether it is reviewable here,
plainly petitioner has not made a case for the extraordinary relief of man-
damus or prohibition”); United States v. Augenblick, 393 U. S. 348, 351-352
(1969) (assuming, arguendo, that jurisdiction existed).

Moreover, in addition to the five cases that the Court distinguishes,
there are other cases that support the notion that a court can assume
jurisdiction. See, e. g., Moor v. County of Alameda, 411 U. S. 693, 715
(1973) (“Whether there exists judicial power to hear the state law claims
against the County is, in short, a subtle and complex question with far-
reaching implications. But we do not consider it appropriate to resolve
this difficult issue in the present case, for we have concluded that even
assuming, arguendo, the existence of power to hear the claim, the District
Court [did not err]”); Neese v. Southern R. Co., 350 U.S. 77 (1955) (per
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The doctrine of “hypothetical jurisdiction” is irrelevant
because this case presents us with a choice between two
threshold questions that are intricately interrelated—as
there is only a standing problem if the statute confers juris-
diction over suits for wholly past violations. The Court’s
opinion reflects this fact, as its analysis of the standing issue
is predicated on the hypothesis that §326 may be read to
confer jurisdiction over citizen suits for wholly past viola-
tions. If, as I think it should, the Court were to reject that
hypothesis and construe §326,' the standing discussion

curiam) (“We reverse the judgment of the Court of Appeals without
reaching the constitutional challenge to that court’s jurisdiction . . . .
Even assuming such appellate power to exist . . ., [the Court of Appeals
erred]”); see also Ellis v. Dyson, 421 U. S. 426, 436 (1975) (REHNQUIST, J.,
concurring) (“While it would have been more in keeping with conventional
adjudication had [the District Court] first inquired as to the existence of
a case or controversy, . . . I cannot fault the District Court for disposing
of the case on what it quite properly regarded at that time as an authori-
tative ground of decision. Indeed, this Court has on occasion followed
essentially the same practice”).

Because this case involves a choice between two threshold questions
that are intricately interrelated, I do not take a position on the propriety
of courts assuming jurisdiction. Nonetheless, I strongly disagree with
the Court’s decision to reach out and decide this question, especially in
light of the fact that we have not had the benefit of briefing and argument.
See Philbrook, 421 U. 8., at 721 (opinion of REHNQUIST, J.) (declining to
answer a “complex question of federal jurisdiction” because of “the ab-
sence of substantial aid from the briefs of either of the parties”); Avrech,
418 U. 8., at 677 (“Without the benefit of further oral argument, we are
unwilling to decide the difficult jurisdictional issue which the parties have
briefed”); ante, at 99 (noting that the Avrech Court “was unwilling to de-
cide the jurisdictional question without oral argument” and emphasizing
the importance of zealous advocacy to sharpen issues).

16 Tndeed, the Court acknowledges—as it must—that the Court has the
power to construe the statute, as it is impossible to resolve the standing
issue without construing some provisions of EPCRA. Thus, in order to
determine whether respondent’s investigation and prosecution costs are
sufficient to confer standing, the Court construes §326(f) of EPCRA,
which authorizes the district court to “award costs of litigation” to the
prevailing party. Ante, at 107-108. Yet if §326(f) were construed to
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would be entirely unnecessary. Thus, ironically, the Court
is engaged in a version of the “hypothetical jurisdiction” that
it has taken pains to condemn at some length.

II

There is an important reason for addressing the statutory
question first: to avoid unnecessarily passing on an undecided
constitutional question. New York Tramsit Authority v.
Beazer, 440 U. S. 568, 582-583 (1979); Ashwander v. TVA,
297 U. S. 288, 345-348 (1936) (Brandeis, J., concurring).'”
Whether correct or incorrect, the Court’s constitutional hold-
ing represents a significant extension of prior case law.

The Court’s conclusion that respondent does not have
standing comes from a mechanistic application of the “re-
dressability” aspect of our standing doctrine. “Redressabil-
ity,” of course, does not appear anywhere in the text of the
Constitution. Instead, it is a judicial creation of the past 25
years, see Simon v. Eastern Ky. Welfare Rights Organiza-
tiom, 426 U. S. 26, 38, 41-46 (1976); Linda R. S. v. Richard D.,
410 U. S. 614, 617-618 (1973)—a judicial interpretation of the
“Case” requirement of Article III, Lujan v. Defenders of
Wildlife, 504 U. S. 555, 559-561 (1992).18

cover the cost of the investigation that preceded the filing of respondent’s
complaint, even under the Court’s reasoning respondent would have al-
leged a “redressable” injury and would have standing. See ibid.

"There are two other reasons that counsel in favor of answering the
statutory question first. First, it is the statutory question that has di-
vided the courts of appeals and that we granted certiorari to resolve. See
Pet. for Cert.i. Second, the meaning of the statute is a matter of general
and national importance, whereas the Court’s answer to the constitutional
question depends largely on a construction of the allegations of this partic-
ular complaint, ante, at 104 (“We turn now to the particulars of respond-
ent’s complaint to see how it measures up to Article III’s requirements”).

8In an attempt to demonstrate that redressability has always been a
component of the standing doctrine, the Court cites our decision in Marye
v. Parsons, 114 U. S. 325 (1885), a case in which neither the word “stand-
ing” nor the word “redressability” appears.
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In every previous case in which the Court has denied
standing because of a lack of redressability, the plaintiff was
challenging some governmental action or inaction. Leeke v.
Timmerman, 454 U. S. 83, 85-87 (1981) (per curiam) (suit
against Director of the Department of Corrections and an-
other prison official); Simon, 426 U. S., at 28 (suit against the
Secretary of the Treasury and the Commissioner of Internal
Revenue); Warth v. Seldin, 422 U. S. 490, 493 (1975) (suit
against the town of Penfield and members of Penfield’s Zon-
ing, Planning, and Town Boards); Linda R. S., 410 U. S,, at
615-616, 619 (suit against prosecutor); see also Renne v.
Geary, 501 U. S. 312, 314 (1991) (suit against the city and
County of San Francisco, its board of supervisors, and other
local officials).’” None of these cases involved an attempt by
one private party to impose a statutory sanction on another
private party.?

In addition, in every other case in which this Court has
held that there is no standing because of a lack of redress-
ability, the injury to the plaintiff by the defendant was indi-
rect (e. g., dependent on the action of a third party). This is
true in the two cases that the Court cites for the “redress-
ability” prong, ante, at 103; see also Simon, 426 U.S., at
40-46 (“[T]he ‘case or controversy’ limitation of Art. ITI. ..
requires that a federal court act only to redress injury that
fairly can be traced to the challenged action of the defendant,

19 Although the Court discussed redressability, Renne did not in fact
turn on that issue. While the Court stated that “[t]here is reason to
doubt . . . that the injury alleged . . . can be redressed” by the relief
sought, 501 U.S., at 319, it then went on to hold that the claims were
nonjusticiable because “respondents have not demonstrated a live contro-
versy ripe for resolution by the federal courts,” id., at 315, 320-324.

20This distinction is significant, as our standing doctrine is rooted in
separation-of-powers concerns. FE. g., Lujan v. Defenders of Wildlife, 504
U. S. 555, 573-578 (1992); Allen v. Wright, 468 U. S. 737, 750 (1984); see
also infra, at 129-130.
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and not injury that results from the independent action of
some third party not before the court” (emphasis added));
Warth, 422 U. S., at 504-508 (stating that “the indirectness
of the injury . . . may make it substantially more difficult to
meet the minimum requirement of Art. ITI,” and holding that
the injury at issue was too indirect to be redressable), as
well as in every other case in which the Court denied stand-
ing because of a lack of redressability, Leeke, 454 U. S., at
86—87 (injury indirect because it turned on the action of a
prosecutor, a party not before the Court); Linda R. S., 410
U. S., at 617-618 (stating that “[t]he party who invokes [judi-
cial] power must be able to show . . . that he has sustained
or is immediately in danger of sustaining some direct injury”
(emphasis in original) (internal quotation marks omitted); in-
jury indirect because it turned on the action of the father, a
party not before the Court); see also 3 K. Davis & R. Pierce,
Administrative Law Treatise 30 (3d ed. 1994).2! Thus, as far
as I am aware, the Court has never held—until today—that
a plaintiff who is directly injured? by a defendant lacks
standing to sue because of a lack of redressability.?

214Tt is an established principle that to entitle a private individual to
invoke the judicial power to determine the validity of executive or legisla-
tive action he must show that he has sustained or is immediately in danger
of sustaining a direct injury as the result of that action ....” FEux parte
Lévitt, 302 U. S. 633, 634 (1937).

22 Assuming that EPCRA authorizes suits for wholly past violations,
then Congress has created a legal right in having EPCRA reports filed on
time. Although this is not a traditional injury:

“[Wle must be sensitive to the articulation of new rights of action that do
not have clear analogs in our common-law tradition. . . . Congress has the
power to define injuries and articulate chains of causation that will give
rise to a case or controversy where none existed before . ...” Lujan v.
Defenders of Wildlife, 504 U. S., at 580 (KENNEDY, J., concurring in part
and concurring in judgment); see also Havens Realty Corp. v. Coleman,
455 U. S. 363, 373-374 (1982); Warth v. Seldin, 422 U. S. 490, 500 (1975).

2 In another context, the Court has specified that there is a critical dis-
tinction between whether a defendant is directly or indirectly harmed.
In Lujan v. Defenders of Wildlife, a case involving a challenge to Execu-
tive action, the Court stated:
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The Court acknowledges that respondent would have had
standing if Congress had authorized some payment to re-
spondent. Ante, at 106 (“[TThe civil penalties authorized by
the statute . . . might be viewed as a sort of compensation or
redress to respondent if they were payable to respondent”).
Yet the Court fails to specify why payment to respondent—
even if only a peppercorn—would redress respondent’s inju-
ries, while payment to the Treasury does not. Respondent
clearly believes that the punishment of Steel Company, along
with future deterrence of Steel Company and others, re-
dresses its injury, and there is no basis in our previous stand-
ing holdings to suggest otherwise.

When one private party is injured by another, the injury
can be redressed in at least two ways: by awarding compen-
satory damages or by imposing a sanction on the wrongdoer
that will minimize the risk that the harm-causing conduct
will be repeated. Thus, in some cases a tort is redressed by
an award of punitive damages; even when such damages are
payable to the sovereign, they provide a form of redress for
the individual as well.

History supports the proposition that punishment or
deterrence can redress an injury. In past centuries in
England,?* in the American Colonies, and in the United

“When the suit is one challenging the legality of government action or
inaction, the nature and extent of facts that must be averred (at the sum-
mary judgment stage) or proved (at the trial stage) in order to establish
standing depends considerably upon whether the plaintiff is himself an
object of the action (or forgone action) at issue. If he is, there is ordi-
narily little question that the action or inaction has caused him injury, and
that a judgment preventing or requiring the action will redress it. When,
however, as in this case, a plaintiff’s asserted injury arises from the gov-
ernment’s allegedly unlawful regulation (or lack of regulation) of someone
else, much more is needed. In that circumstance, causation and redress-
ability ordinarily hinge on the response of the regulated (or regulable)
third party to the government action or inaction—and perhaps on the
response of others as well.” 504 U. S,, at 561-562 (emphasis in original).

24“Several scholars have attempted to trace the historical origins of pri-
vate prosecution in the United States. Without exception, these scholars
have determined that the notion of private prosecutions originated in
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States,® private persons regularly prosecuted criminal
cases. The interest in punishing the defendant and deter-
ring violations of law by the defendant and others was suffi-
cient to support the “standing” of the private prosecutor
even if the only remedy was the sentencing of the defendant
to jail or to the gallows. Given this history, the Framers of
Article IIT surely would have considered such proceedings
to be “Cases” that would “redress” an injury even though
the party bringing suit did not receive any monetary
compensation.?

The Court’s expanded interpretation of the redressabil-
ity requirement has another consequence. Under EPCRA,

early common law England, where the legal system primarily relied upon
the victim or the vietim’s relatives or friends to bring a criminal to justice.
According to these historians, private prosecutions developed in England
as a means of facilitating private vengeance.” Bessler, The Public Inter-
est and the Unconstitutionality of Private Prosecutors, 47 Ark. L. Rev.
511, 515 (1994) (footnotes omitted).

% “American citizens continued to privately prosecute criminal cases in
many locales during the nineteenth century. In Philadelphia, for example,
all types of cases were privately prosecuted, with assault and battery
prosecutions being the most common. However, domestic disputes short
of assault also came before the court. Thus, ‘parents of young women
prosecuted men for seduction; husbands prosecuted their wives’ par-
amours for adultery; wives prosecuted their husbands for desertion.” Al-
though many state courts continued to sanction the practice of private
prosecutions without significant scrutiny during the nineteenth century, a
few state courts outlawed the practice.” Id., at 518-519 (footnotes omit-
ted); A. Steinberg, The Transformation of Criminal Justice: Philadelphia,
1800-1880, p. 5 (1989) (“Private prosecution and the minor judiciary were
firmly rooted in Philadelphia’s colonial past. Both were examples of the
creative American adaptation of the English common law. By the 17th
century, private prosecution was a fundamental part of English common
law”); see also F. Goodnow, Principles of the Administrative Law of the
United States 412-413 (1905).

26 When such a party obtains a judgment that imposes sanctions on the
wrongdoer, it is proper to presume that the wrongdoer will be less likely
to repeat the injurious conduct that prompted the litigation. The lessen-
ing of the risk of future harm is a concrete benefit.
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Congress gave enforcement power to state and local gov-
ernments. 42 U. S. C. §11046(a)(2). Under the Court’s rea-
soning, however, state and local governments would not
have standing to sue for past violations, as a payment to
the Treasury would no more “redress” the injury of these
governments than it would redress respondent’s injury.
This would be true even if Congress explicitly granted state
and local governments this power. Such a conclusion is
unprecedented.

It could be argued that the Court’s decision is rooted in
another separation-of-powers concern: that this citizen suit
somehow interferes with the Executive’s power to “take
Care that the Laws be faithfully executed,” Art. II, §3. It
is hard to see, however, how EPCRA’s citizen-suit provision
impinges on the power of the Executive. As an initial mat-
ter, this is not a case in which respondent merely possesses
the “‘undifferentiated public interest’” in seeing EPCRA en-
forced. Ante, at 106; see also Lujan v. Defenders of Wild-
life, 504 U. S., at 577. Here, respondent—whose members
live near Steel Company—has alleged a sufficiently particu-
larized injury under our precedents. App. 5 (complaint al-
leges that respondent’s members “reside, own property, en-
gage in recreational activities, breathe the air, and/or use
areas near [Steel Company’s] facility”).

Moreover, under the Court’s own reasoning, respondent
would have had standing if Congress had authorized some
payment to respondent. Ante, at 106 (“[TThe civil penalties
authorized by the statute . .. might be viewed as a sort of
compensation or redress to respondent if they were payable
to respondent”). This conclusion is unexceptional given that
respondent has a more particularized interest than a plaintiff
in a qui tam suit, an action that is deeply rooted in our his-
tory. United States ex rel. Marcus v. Hess, 317 U. S. 537,
541, n. 4 (1943) (“‘Statutes providing for actions by a com-
mon informer, who himself has no interest whatever in the
controversy other than that given by statute, have been in
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existence for hundreds of years in England, and in this coun-
try ever since the foundation of our Government’” (quoting
Marvin v. Trout, 199 U. S. 212, 225 (1905)); Adams v. Woods,
2 Cranch 336, 341 (1805) (opinion of Marshall, C. J.) (“Almost
every fine or forfeiture under a penal statute, may be recov-
ered by an action of debt [qui tam] as well as by information
[by a public prosecutor]”); 3 W. Blackstone, Commentaries
160 (1768); Caminker, The Constitutionality of Qui Tam Ac-
tions, 99 Yale L. J. 341, 342, and n. 3 (1989) (describing qui
tam actions authorized by First Congress); see also Lujan v.
Defenders of Wildlife, 504 U. S., at 572-573.

Yet it is unclear why the separation-of-powers question
should turn on whether the plaintiff receives monetary com-
pensation. In either instance, a private citizen is enforcing
the law. If separation of powers does not preclude standing
when Congress creates a legal right that authorizes compen-
sation to the plaintiff, it is unclear why separation of powers
should dictate a contrary result when Congress has created
a legal right but has directed that payment be made to the
Federal Treasury.

Indeed, in this case (assuming for present purposes that
respondent correctly reads the statute) not only has Con-
gress authorized standing, but the Executive Branch has
also endorsed its interpretation of Article III. Brief for
United States as Amicus Curiae 7-30. It is this Court’s
decision, not anything that Congress or the Executive has
done, that encroaches on the domain of other branches of the
Federal Government.?

2T Tronically, although the Court insists that the standing question must
be answered first, it relies on the merits when it answers the standing
question. Proof that Steel Company repeatedly violated the law by fail-
ing to file EPCRA reports for eight years should suffice to establish the
District Court’s power to impose sanctions, or at least to decide what
sanction, if any, is appropriate. Evidence that Steel Company was igno-
rant of the law and has taken steps to avoid future violations is highly
relevant to the merits of the question whether any remedy is necessary,
but surely does not deprive the District Court of the power to decide the
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It is thus quite clear that the Court’s holding today rep-
resents a significant new development in our constitutional
jurisprudence. Moreover, it is equally clear that the Court
has the power to answer the statutory question first. It is,
therefore, not necessary to reject the Court’s resolution of
the standing issue in order to conclude that it would be pru-
dent to answer the question of statutory construction before
announcing new constitutional doctrine.

I11
EPCRA’s citizen-suit provision states, in relevant part:

“[Alny person may commence a civil action on his own
behalf against . . . [aln owner or operator of a facility for
failure to do any of the following: . . . Complete and
submit an inventory form under section 11022(a) of this
title . . . [or] [clomplete and submit a toxic chemical re-
lease form under section 11023(a) of this title.” 42
U. S. C. §§11046(a)(1)(A){ii)—(iv).

Unfortunately, this language is ambiguous. It could
mean, as the Sixth Circuit has held, that a citizen only has
the right to sue for a “failure . . . to complete and submit”
the required forms. Under this reading, once the owner or
operator has filed the forms, the district court no longer has
jurisdiction. Atlantic States Legal Foundation v. United
Musical, 61 F. 3d 473, 475 (1995). Alternatively, it could be,
as the Seventh Circuit held, that the phrases “under section
11022(a)” and “under section 11023(a)” incorporate the re-
quirements of those sections, including the requirement that
the reports be filed by particular dates. 90 F. 3d 1237,
1243 (1996).

remedy issue. Cf. United States v. W. T. Grant Co., 345 U. S. 629, 633
(1953) (“Here the defendants told the court that the interlocks no longer
existed and disclaimed any intention to revive them. Such a profession
does not suffice to make a case moot although it is one of the factors to be
considered in determining the appropriateness of granting an injunction
against the now-discontinued acts”).
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Although the language of the citizen-suit provision is am-
biguous, other sections of EPCRA indicate that Congress did
not intend to confer jurisdiction over citizen suits for wholly
past violations. First, EPCRA requires the private litigant
to give the alleged violator notice at least 60 days before
bringing suit. 42 U. S. C. §11046(d)(1).2 In Gwaltney, we
considered the import of a substantially identical notice re-
quirement, and concluded that it indicated a congressional
intent to allow suit only for ongoing and future violations:

“['TThe purpose of notice to the alleged violator is to give
it an opportunity to bring itself into complete compliance
with the Act and thus likewise render unnecessary a
citizen suit. If we assume, as respondents urge, that
citizen suits may target wholly past violations, the re-
quirement of notice to the alleged violator becomes
gratuitous. Indeed, respondents, in propounding their
interpretation of the Act, can think of no reason for Con-
gress to require such notice other than that ‘it seemed
right’ to inform an alleged violator that it was about to
be sued. Brief for Respondents 14.” 484 U. S., at 60.

Second, EPCRA places a ban on citizen suits once EPA has
commenced an enforcement action. 42 U. S C. §11046(e).?°
In Gwaltney, we considered a similar provision and con-
cluded that it indicated a congressional intent to prohibit citi-
zen suits for wholly past violations:

28“No action may be commenced under subsection (a)(1)(A) of this sec-
tion prior to 60 days after the plaintiff has given notice of the alleged
violation to the Administrator, the State in which the alleged violation
occurs, and the alleged violator. Notice under this paragraph shall be
given in such manner as the Administrator shall prescribe by regulation.”

24No action may be commenced under subsection (a) of this section
against an owner or operator of a facility if the Administrator has com-
menced and is diligently pursuing an administrative order or civil action
to enforce the requirement concerned or to impose a civil penalty under
this Act with respect to the violation of the requirement.”
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“The bar on citizen suits when governmental enforce-
ment action is under way suggests that the citizen suit
is meant to supplement rather than supplant govern-
mental action. . . . Permitting citizen suits for wholly
past violations of the Act could undermine the supple-
mentary role envisioned for the citizen suit. This dan-
ger is best illustrated by an example. Suppose that the
Administrator identified a violator of the Act and issued
a compliance order . ... Suppose further that the Ad-
ministrator agreed not to assess or otherwise seek civil
penalties on the condition that the violator take some
extreme corrective action, such as to install particularly
effective but expensive machinery, that it otherwise
would not be obliged to take. If citizens could file suit,
months or years later, in order to seek the civil penalties
that the Administrator chose to forgo, then the Adminis-
trator’s discretion to enforce the Act in the public inter-
est would be curtailed considerably. The same might
be said of the discretion of state enforcement authori-
ties. Respondents’ interpretation of the scope of the
citizen suit would change the nature of the citizens’ role
from interstitial to potentially intrusive.” 484 U.S., at
60-61.

Finally, even if these two provisions did not resolve the
issue, our settled policy of adopting acceptable constructions
of statutory provisions in order to avoid the unnecessary ad-
judication of constitutional questions—here, the unresolved
standing question—strongly supports a construction of the
statute that does not authorize suits for wholly past viola-
tions. As we stated in Edward J. DeBartolo Corp. v. Flor-
ida Gulf Coast Building & Constr. Trades Council, 485 U. S.
568, 575 (1988): “This cardinal principle has its roots in Chief
Justice Marshall’s opinion for the Court in Murray v. Schoo-
ner Charming Betsy, 2 Cranch 64, 118 (1804), and has for so
long been applied by this Court that it is beyond debate.”
See also NLRB v. Catholic Bishop of Chicago, 440 U. S. 490,
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500-501 (1979); Machinists v. Street, 367 U. S. 740, 749-750
(1961); Crowell v. Benson, 285 U. S. 22, 62 (1932); Lucas V.
Alexander, 279 U. S. 573, 577 (1929); Panama R. Co. v. John-
son, 264 U. S. 375, 390 (1924); United States ex rel. Attorney
General v. Delaware & Hudson Co., 213 U. S. 366, 407-408
(1909); Parsons v. Bedford, 3 Pet. 433, 448-449 (1830) (opin-
ion of Story, J.).
v

For these reasons, I concur in the Court’s judgment, but
do not join its opinion.

JUSTICE GINSBURG, concurring in the judgment.

Congress has authorized citizen suits to enforce the Emer-
gency Planning and Community Right-To-Know Act of 1986,
42 U. S. C. §11001 et seq. Does that authorization, as Con-
gress designed it, permit citizen suits for wholly past viola-
tions? For the reasons stated by JUSTICE STEVENS in Part
IIT of his opinion, I agree that the answer is “No.” I would
follow the path this Court marked in Gwaltney of Smithfield,
Ltd. v. Chesapeake Bay Foundation, Inc., 484 U. S. 49, 60-61
(1987), and resist expounding or offering advice on the con-
stitutionality of what Congress might have done, but did
not do.
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Respondent L’anza, a California manufacturer, sells its hair care products
in this country exclusively to distributors who have agreed to resell
within limited geographic areas and only to authorized retailers.
L’anza promotes its domestic sales with extensive advertising and spe-
cial retailer training. In foreign markets, however, it does not engage
in comparable advertising or promotion; its foreign prices are substan-
tially lower than its domestic prices. It appears that after I/anza’s
United Kingdom distributor arranged for the sale of several tons of
L’anza products, affixed with copyrighted labels, to a distributor in
Malta, that distributor sold the goods to petitioner, which imported
them back into this country without L’anza’s permission and then resold
them at discounted prices to unauthorized retailers. L’anza filed suit,
alleging that petitioner’s actions violated I’anza’s exclusive rights under
the Copyright Act of 1976 (Act), 17 U. S. C. §§ 106, 501, and 602, to repro-
duce and distribute the copyrighted material in the United States. The
District Court rejected petitioner’s “first sale” defense under §109(a)
and entered summary judgment for L’anza. Concluding that §602(a),
which gives copyright owners the right to prohibit the unauthorized
importation of copies, would be “meaningless” if §109(a) provided a
defense, the Ninth Circuit affirmed.

Held: The first sale doctrine endorsed in § 109(a) is applicable to imported
copies. Pp. 140-154.

(@) In Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 349-350, this Court
held that the exclusive right to “vend” under the copyright statute
then in force applied only to the first sale of a copyrighted work. Con-
gress subsequently codified Bobbs-Merrill’s first sale doctrine in the
Act. Section 106(3) gives the copyright holder the exclusive right “to
distribute copies . . . by sale or other transfer of ownership,” but § 109(a)
provides: “Notwithstanding . . . [§ ]106(3), the owner of a particular copy
. .. lawfully made under this title . . . is entitled, without the authority
of the copyright owner, to sell or otherwise dispose of the possession of
that copy . ...” Although the first sale doctrine prevents I’anza from
treating unauthorized resales by its domestic distributors as an infringe-
ment of the exclusive right to distribute, I’anza claims that §602(a),
properly construed, prohibits its foreign distributors from reselling
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its products to American vendors unable to buy from its domestic dis-
tributors. Pp. 140-143.

(b) The statutory language clearly demonstrates that the right
granted by §602(a) is subject to §109(a). Significantly, §602(a) does
not categorically prohibit the unauthorized importation of copyrighted
materials, but provides that, with three exceptions, such “[ilmporta-
tion ... is an infringement of the exclusive right to distribute . . . under
[§]106 ....” Section 106 in turn expressly states that all of the exclu-
sive rights therein granted—including the distribution right granted by
subsection (3)—are limited by §§107 through 120. One of those limita-
tions is provided by §109(a), which expressly permits the owner of a
lawfully made copy to sell that copy “[nJotwithstanding the provisions
of [§]106(3).” After the first sale of a copyrighted item “lawfully made
under this title,” any subsequent purchaser, whether from a domestic or
a foreign reseller, is obviously an “owner” of that item. Read literally,
§109(a) unambiguously states that such an owner “is entitled, without
the authority of the copyright owner, to sell” that item. Moreover,
since §602(a) merely provides that unauthorized importation is an in-
fringement of an exclusive right “under [§]106,” and since that limited
right does not encompass resales by lawful owners, § 602(a)’s literal text
is simply inapplicable to both domestic and foreign owners of I/anza’s
products who decide to import and resell them here. Pp. 143-145.

(c) The Court rejects I/anza’s argument that §602(a), and particu-
larly its exceptions, are superfluous if limited by the first sale doc-
trine. The short answer is that this argument does not adequately
explain why the words “under [§]106” appear in §602(a). Moreover,
there are several flaws in L’anza’s reasoning that, because §602(b)
already prohibits the importation of unauthorized or “piratical” copies,
§602(a) must cover nonpiratical (“lawfully made”) copies sold by the
copyright owner. First, even if §602(a) applied only to piratical cop-
ies, it at least would provide a private remedy against the importer,
whereas § 602(b)’s enforcement is vested in the Customs Service. Sec-
ond, because §109(a)’s protection is available only to the “owner” of a
lawfully made copy, the first sale doctrine would not provide a defense
to a §602(a) action against a nonowner such as a bailee. Third, §602(a)
applies to a category of copies that are neither piratical nor “lawfully
made under this title”: those that are “lawfully made” under another
country’s law. Pp. 145-149.

(d) Also rejected is L’anza’s argument that because §501(a) defines
an “infringer” as one “who violates . .. [§]106 . . ., or who imports . . .
in violation of [§]602,” a violation of the latter type is distinct from one
of the former, and thus not subject to §109(a). This argument’s force
is outweighed by other statutory considerations, including the fact that
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§602(a) unambiguously states that the prohibited importation is an
infringement “under [§]106,” thereby identifying §602 violations as a
species of §106 violations. More important is the fact that the §106
rights are subject to all of the provisions of “[§§]107 through 120.”
If §602(a) functioned independently, none of those sections would limit
its coverage. Pp. 149-151.

(e) The Court finds unpersuasive the Solicitor General’s argument
that “importation” describes an act that is not protected by §109(a)’s
authorization to a subsequent owner “to sell or otherwise dispose of
the possession of” a copy. An ordinary interpretation of that lan-
guage includes the right to ship the copy to another person in another
country. More important, the Solicitor General’s cramped reading is
at odds with §109(a)’s necessarily broad reach. The whole point of the
first sale doctrine is that once the copyright owner places a copyrighted
item in the stream of commerce by selling it, he has exhausted his ex-
clusive statutory right to control its distribution. There is no reason
to assume that Congress intended §109(a) to limit the doctrine’s scope.
Pp. 151-152.

(f) The wisdom of protecting domestic copyright owners from the un-
authorized importation of validly copyrighted copies of their works, and
the fact that the Executive Branch has recently entered into at least
five international trade agreements apparently intended to do just that,
are irrelevant to a proper interpretation of the Act. Pp. 153-154.

98 F. 3d 1109, reversed.

STEVENS, J., delivered the opinion for a unanimous Court. GINSBURG,
J., filed a concurring opinion, post, p. 154.

Allen R. Snyder argued the cause for petitioner. With
him on the briefs were Jonathan S. Franklin, William
T. Rintala, and J. Larson Jaenicke.

Raymond H. Goettsch argued the cause and filed a brief
for respondent.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Acting Solicitor General Waux-
man, Assistant Attorneys General Hunger and Klein, Patri-
cia A. Millett, Michael Jay Singer, and Irene M. Solet.*

*Briefs of amici curiae urging reversal were filed for the American
Free Trade Association by Gilbert Lee Sandler and Jorge Espinosa; for
Cosco Companies, Inc., et al. by Michael D. Sandler, Peter J. Kadzik, Rich-
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JUSTICE STEVENS delivered the opinion of the Court.

Section 106(3) of the Copyright Act of 1976 (Act), 17
U.S. C. §106(3), gives the owner of a copyright the exclu-
sive right to distribute copies of a copyrighted work. That
exclusive right is expressly limited, however, by the provi-
sions of §§107 through 120. Section 602(a) gives the copy-
right owner the right to prohibit the unauthorized impor-
tation of copies. The question presented by this case is
whether the right granted by § 602(a) is also limited by §§ 107
through 120. More narrowly, the question is whether the
“first sale” doctrine endorsed in §109(a) is applicable to im-
ported copies.

I

Respondent, I[’anza Research International, Inc. (I/anza),
is a California corporation engaged in the business of manu-
facturing and selling shampoos, conditioners, and other hair
care products. I’anza has copyrighted the labels that are
affixed to those products. In the United States, [/anza sells
exclusively to domestic distributors who have agreed to re-
sell within limited geographic areas and then only to au-
thorized retailers such as barber shops, beauty salons, and
professional hair care colleges. L’anza has found that the
American “public is generally unwilling to pay the price
charged for high quality products, such as I’anza’s products,
when they are sold along with the less expensive lower qual-
ity products that are generally carried by supermarkets and

ard Kelly, and Robert J. Verdisco; and for Jan-Bell Marketing, Inc., by
Michael J. Gaertner.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Law Association by Arthur J. Levine and John N.
O’Shea, for the Beauty and Barber Supply Institute Inc. et al. by Deborah
M. Lodge; for the National Consumers League et al. by Charles E. Buffon,
Caroline M. Brown, Jan S. Amundson, Quentin Riegel, and Daniel F.
O’Keefe, Jr.; for the Recording Industry Association of America et al. by
Theodore B. Olson and Preeta D. Bansal; and for Swarovski America Lim-
ited by Werner Kronstein.
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drug stores.” App. 54 (declaration of Robert Hall). IL’anza
promotes the domestic sales of its products with extensive
advertising in various trade magazines and at point of sale,
and by providing special training to authorized retailers.

I’anza also sells its products in foreign markets. In those
markets, however, it does not engage in comparable ad-
vertising or promotion; its prices to foreign distributors
are 35% to 40% lower than the prices charged to domestic
distributors. In 1992 and 1993, L’anza’s distributor in the
United Kingdom arranged the sale of three shipments to a
distributor in Malta;! each shipment contained several tons
of L’anza products with copyrighted labels affixed.? The
record does not establish whether the initial purchaser was
the distributor in the United Kingdom or the distributor in
Malta, or whether title passed when the goods were deliv-
ered to the carrier or when they arrived at their destination,
but it is undisputed that the goods were manufactured by
L’anza and first sold by L’anza to a foreign purchaser.

It is also undisputed that the goods found their way back
to the United States without the permission of L’anza and
were sold in California by unauthorized retailers who had
purchased them at discounted prices from Quality King Dis-
tributors, Inc. (petitioner). There is some uncertainty about
the identity of the actual importer, but for the purpose of
our decision we assume that petitioner bought all three ship-
ments from the Malta distributor, imported them, and then
resold them to retailers who were not in I/anza’s authorized
chain of distribution.

After determining the source of the unauthorized sales,
L’anza brought suit against petitioner and several other de-
fendants.> The complaint alleged that the importation and

1See App. 64 (declaration of Robert De Lanza).

2See 1d., at 70-83.

31Janza’s claims against the retailer defendants were settled. The
Malta distributor apparently never appeared in this action and a default
judgment was entered against it.
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subsequent distribution of those products bearing copy-
righted labels violated L’anza’s “exclusive rights under 17
U.S. C. §§106, 501 and 602 to reproduce and distribute the
copyrighted material in the United States.” App. 32. The
District Court rejected petitioner’s defense based on the
“first sale” doctrine recognized by §109 and entered sum-
mary judgment in favor of [/anza. Based largely on its con-
clusion that § 602 would be “meaningless” if § 109 provided a
defense in a case of this kind, the Court of Appeals affirmed.
98 F. 3d 1109, 1114 (CA9 1996). Because its decision created
a conflict with the Third Circuit, see Sebastian Int’l, Inc. v.
Consumer Contacts (PTY) Ltd., 847 F. 2d 1093 (1988), we
granted the petition for certiorari. 520 U. S. 1250 (1997).

II

This is an unusual copyright case because I’anza does not
claim that anyone has made unauthorized copies of its copy-
righted labels. Instead, L’anza is primarily interested in
protecting the integrity of its method of marketing the prod-
ucts to which the labels are affixed. Although the labels
themselves have only a limited creative component, our in-
terpretation of the relevant statutory provisions would apply
equally to a case involving more familiar copyrighted materi-
als such as sound recordings or books. Indeed, we first en-
dorsed the first sale doctrine in a case involving a claim by
a publisher that the resale of its books at discounted prices
infringed its copyright on the books. Bobbs-Merrill Co. v.
Straus, 210 U. S. 339 (1908).4

In that case, the publisher, Bobbs-Merrill, had inserted
a notice in its books that any retail sale at a price under

4The doctrine had been consistently applied by other federal courts in
earlier cases. See Kipling v. G. P. Putnam’s Sons, 120 F. 631, 634 (CA2
1903); Doan v. American Book Co., 105 F. 772, 776 (CA7 1901); Harrison
v. Maynard, Merrill & Co., 61 F. 689, 691 (CA2 1894); Bobbs-Merrill Co.
v. Snellenburg, 131 F. 530, 532 (ED Pa. 1904); Clemens v. Estes, 22 F. 899,
900 (Mass. 1885); Stowe v. Thomas, 23 F. Cas. 201, 206-207 (ED Pa. 1853).
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$1 would constitute an infringement of its copyright. The
defendants, who owned Macy’s department store, dis-
regarded the notice and sold the books at a lower price with-
out Bobbs-Merrill’'s consent. We held that the exclusive
statutory right to “vend”® applied only to the first sale of the
copyrighted work:

“What does the statute mean in granting ‘the sole
right of vending the same’? Was it intended to create
a right which would permit the holder of the copyright
to fasten, by notice in a book or upon one of the articles
mentioned within the statute, a restriction upon the
subsequent alienation of the subject-matter of copyright
after the owner had parted with the title to one who had
acquired full dominion over it and had given a satisfac-
tory price for it? It is not denied that one who has sold
a copyrighted article, without restriction, has parted
with all right to control the sale of it. The purchaser of
a book, once sold by authority of the owner of the copy-
right, may sell it again, although he could not publish a
new edition of it.

“In this case the stipulated facts show that the books
sold by the appellant were sold at wholesale, and pur-
chased by those who made no agreement as to the con-
trol of future sales of the book, and took upon them-
selves no obligation to enforce the notice printed in the
book, undertaking to restrict retail sales to a price of
one dollar per copy.” Id., at 349-350.

The statute in force when Bobbs-Merrill was decided pro-
vided that the copyright owner had the exclusive right to
“vend” the copyrighted work.® Congress subsequently cod-

5In 1908, when Bobbs-Merrill was decided, the copyright statute pro-
vided that copyright owners had “the sole liberty of printing, reprinting,
publishing, completing, copying, executing, finishing, and vending” their
copyrighted works. Copyright Act of 1891, §4952, 26 Stat. 1107 (empha-
sis added).

5See n. 5, supra.
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ified our holding in Bobbs-Merrill that the exclusive right
to “vend” was limited to first sales of the work.” Under the
1976 Act, the comparable exclusive right granted in 17
U. S. C. §106(3) is the right “to distribute copies . . . by sale
or other transfer of ownership.”® The comparable limita-
tion on that right is provided not by judicial interpreta-
tion, but by an express statutory provision. Section 109(a)
provides:

“Notwithstanding the provisions of section 106(3), the
owner of a particular copy or phonorecord lawfully made
under this title, or any person authorized by such owner,
is entitled, without the authority of the copyright owner,
to sell or otherwise dispose of the possession of that
copy or phonorecord. . ..”?

"Congress codified the first sale doctrine in §41 of the Copyright Act
of 1909, ch. 320, 35 Stat. 1084, and again in §27 of the 1947 Act, ch. 391,
61 Stat. 660.

8The full text of §106 reads as follows:

“§106. Exclusive rights in copyrighted works

“Subject to sections 107 through 120, the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following:

“(1) to reproduce the copyrighted work in copies or phonorecords;

“(2) to prepare derivative works based upon the copyrighted work;

“(3) to distribute copies or phonorecords of the copyrighted work to
the public by sale or other transfer of ownership, or by rental, lease, or
lending;

“(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform
the copyrighted work publicly;

“(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the indi-
vidual images of a motion picture or other audiovisual work, to display the
copyrighted work publicly; and

“(6) in the case of sound recordings, to perform the copyrighted work
publicly by means of a digital audio transmission.” 17 U. S. C. §106 (1994
ed., Supp. D).

9The comparable section in the 1909 and 1947 Acts provided that “noth-
ing in this Act shall be deemed to forbid, prevent, or restrict the transfer
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The Bobbs-Merrill opinion emphasized the critical distinc-
tion between statutory rights and contract rights.'® In this
case, ’anza relies on the terms of its contracts with its do-
mestic distributors to limit their sales to authorized retail
outlets. Because the basic holding in Bobbs-Merrill is now
codified in §109(a) of the Act, and because those domestic
distributors are owners of the products that they purchased
from [’anza (the labels of which were “lawfully made under
this title”), I’anza does not, and could not, claim that the
statute would enable L’anza to treat unauthorized resales by
its domestic distributors as an infringement of its exclusive
right to distribute copies of its labels. L’anza does claim,
however, that contractual provisions are inadequate to pro-
tect it from the actions of foreign distributors who may resell
L’anza’s products to American vendors unable to buy from
L’anza’s domestic distributors, and that §602(a) of the Act,
properly construed, prohibits such unauthorized competition.
To evaluate that submission, we must, of course, consider the
text of §602(a).
I11

The most relevant portion of § 602(a) provides:

“Importation into the United States, without the author-
ity of the owner of copyright under this title, of copies
or phonorecords of a work that have been acquired out-
side the United States is an infringement of the exclu-

of any copy of a copyrighted work the possession of which has been law-
fully obtained.” Copyright Act of 1909, ch. 320, §41, 35 Stat. 1084; see
also Copyright Act of 1947, ch. 391, §27, 61 Stat. 660. It is noteworthy
that §109(a) of the 1978 Act does not apply to “any copy”; it applies only
to a copy that was “lawfully made under this title.”

10“We do not think the statute can be given such a construction, and it
is to be remembered that this is purely a question of statutory construc-
tion. There is no claim in this case of contract limitation, nor license
agreement controlling the subsequent sales of the book.” Bobbs-Merrill
Co. v. Straus, 210 U. S. 339, 350 (1908).
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sive right to distribute copies or phonorecords under
section 106, actionable under section 501....” 1

It is significant that this provision does not categorically pro-
hibit the unauthorized importation of copyrighted materials.
Instead, it provides that such importation is an infringement
of the exclusive right to distribute copies “under section
106.” Like the exclusive right to “vend” that was construed
in Bobbs-Merrill, the exclusive right to distribute is a lim-
ited right. The introductory language in §106 expressly
states that all of the exclusive rights granted by that sec-
tion—including, of course, the distribution right granted by
subsection (3)—are limited by the provisions of §§107
through 120.'2  One of those limitations, as we have noted,
is provided by the terms of §109(a), which expressly permit
the owner of a lawfully made copy to sell that copy “[n]ot-
withstanding the provisions of section 106(3).” 13

HThe remainder of § 602(a) reads as follows:

“This subsection does not apply to—

“(1) importation of copies or phonorecords under the authority or for
the use of the Government of the United States or of any State or political
subdivision of a State, but not including copies or phonorecords for use in
schools, or copies of any audiovisual work imported for purposes other
than archival use;

“(2) importation, for the private use of the importer and not for distri-
bution, by any person with respect to no more than one copy or phonorec-
ord of any one work at any one time, or by any person arriving from
outside the United States with respect to copies or phonorecords forming
part of such person’s personal baggage; or

“(3) importation by or for an organization operated for scholarly, educa-
tional, or religious purposes and not for private gain, with respect to no
more than one copy of an audiovisual work solely for its archival purposes,
and no more than five copies or phonorecords of any other work for its
library lending or archival purposes, unless the importation of such copies
or phonorecords is part of an activity consisting of systematic reproduction
or distribution, engaged in by such organization in violation of the provi-
sions of section 108(g)(2).”

12See n. 8, supra.

13 See text accompanying n. 9, supra.
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After the first sale of a copyrighted item “lawfully made
under this title,” any subsequent purchaser, whether from a
domestic or from a foreign reseller, is obviously an “owner”
of that item. Read literally, §109(a) unambiguously states
that such an owner “is entitled, without the authority of the
copyright owner, to sell” that item. Moreover, since § 602(a)
merely provides that unauthorized importation is an in-
fringement of an exclusive right “under section 106,” and
since that limited right does not encompass resales by lawful
owners, the literal text of §602(a) is simply inapplicable to
both domestic and foreign owners of I’anza’s products who
decide to import them and resell them in the United States.!*

Notwithstanding the clarity of the text of §§ 106(3), 109(a),
and 602(a), L’anza argues that the language of the Act sup-
ports a construction of the right granted by §602(a) as “dis-
tinct from the right under Section 106(3) standing alone,”
and thus not subject to §109(a). Brief for Respondent 15.
Otherwise, [/anza argues, both the §602(a) right itself and
its exceptions '* would be superfluous. Moreover, supported
by various amici curiae, including the Solicitor General of
the United States, L’anza contends that its construction is
supported by important policy considerations. We consider
these arguments separately.

Iv

I’anza advances two primary arguments based on the text
of the Act: (1) that §602(a), and particularly its three excep-
tions, are superfluous if limited by the first sale doctrine;
and (2) that the text of §501 defining an “infringer” refers

14 Despite I’anza’s contention to the contrary, see Brief for Respondent
26-27, the owner of goods lawfully made under the Act is entitled to the
protection of the first sale doctrine in an action in a United States court
even if the first sale occurred abroad. Such protection does not require
the extraterritorial application of the Act any more than §602(a)s “ac-
quired abroad” language does.

15See n. 11, supra.
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separately to violations of §106, on the one hand, and to im-
ports in violation of §602. The short answer to both of
these arguments is that neither adequately explains why the
words “under section 106” appear in §602(a). The Solicitor
General makes an additional textual argument: he contends
that the word “importation” in § 602(a) describes an act that
is not protected by the language in §109(a) authorizing a
subsequent owner “to sell or otherwise dispose of the posses-
sion of” a copy. Each of these arguments merits separate
comment.

The Coverage of § 602(a)

Prior to the enactment of § 602(a), the Act already prohib-
ited the importation of “piratical,” or unauthorized, copies.!®
Moreover, that earlier prohibition is retained in §602(b) of
the present Act.!” IL’anza therefore argues (as do the Solici-
tor General and other amici curiae) that §602(a) is super-
fluous unless it covers nonpiratical (“lawfully made”) copies
sold by the copyright owner, because importation nearly
always implies a first sale. There are several flaws in this
argument.

First, even if §602(a) did apply only to piratical copies, it
at least would provide the copyright holder with a private
remedy against the importer, whereas the enforcement of
§602(b) is vested in the Customs Service.'®* Second, because
the protection afforded by §109(a) is available only to the
“owner” of a lawfully made copy (or someone authorized by
the owner), the first sale doctrine would not provide a de-

16See 17 U. S. C. §§106, 107 (1970).

17Section 602(b) provides in relevant part: “In a case where the making
of the copies or phonorecords would have constituted an infringement
of copyright if this title had been applicable, their importation is
prohibited. . . .” The first sale doctrine of §109(a) does not protect own-
ers of piratical copies, of course, because such copies were not “lawfully
made.”

18See n. 17, supra.
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fense to a §602(a) action against any nonowner such as a
bailee, a licensee, a consignee, or one whose possession of the
copy was unlawful.” Third, § 602(a) applies to a category of
copies that are neither piratical nor “lawfully made under
this title.” That category encompasses copies that were
“lawfully made” not under the United States Copyright Act,
but instead, under the law of some other country.

The category of copies produced lawfully under a foreign
copyright was expressly identified in the deliberations that
led to the enactment of the 1976 Act. We mention one ex-
ample of such a comment in 1961 simply to demonstrate that
the category is not a merely hypothetical one. In a report
to Congress, the Register of Copyrights stated, in part:

“When arrangements are made for both a U. S. edition
and a foreign edition of the same work, the publishers
frequently agree to divide the international markets.
The foreign publisher agrees not to sell his edition in
the United States, and the U. S. publisher agrees not to
sell his edition in certain foreign countries. It has been
suggested that the import ban on piratical copies should
be extended to bar the importation of the foreign edi-
tion in contravention of such an agreement.” Copy-
right Law Revision: Report of the Register of Copy-
rights on the General Revision of the U.S. Copyright
Law, 87th Cong., 1st Sess., 125-126 (H. R. Judiciary
Comm. Print 1961).

9Tn its opinion in this case, the Court of Appeals quoted a statement
by a representative of the music industry expressing the need for pro-
tection against the importation of stolen motion picture prints: “We’ve had
a similar situation with respect to motion picture prints, which are sent
all over the world—legitimate prints made from the authentic negative.
These prints get into illicit hands. They’re stolen, and there’s no contrac-
tual relationship. . . . Now those are not piratical copies.” Copyright Law
Revision Part 2: Discussion and Comments on Report of the Register of
Copyrights on General Revision of the U. S. Copyright Law, 88th Cong.,
1st Sess., 213 (H. R. Judiciary Comm. Print 1963) (statement of Mr. Sar-
goy), quoted in 98 F. 3d 1109, 1116 (CA9 1996).
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Even in the absence of a market allocation agreement be-
tween, for example, a publisher of the United States edition
and a publisher of the British edition of the same work, each
such publisher could make lawful copies. If the author of
the work gave the exclusive United States distribution
rights—enforceable under the Act—to the publisher of the
United States edition and the exclusive British distribution
rights to the publisher of the British edition,> however, pre-
sumably only those made by the publisher of the United
States edition would be “lawfully made under this title”
within the meaning of §109(a). The first sale doctrine
would not provide the publisher of the British edition who
decided to sell in the American market with a defense to an
action under §602(a) (or, for that matter, to an action under
§106(3), if there was a distribution of the copies).

The argument that the statutory exceptions to § 602(a) are
superfluous if the first sale doctrine is applicable rests on the
assumption that the coverage of that section is coextensive
with the coverage of §109(a). But since it is, in fact, broader
because it encompasses copies that are not subject to the
first sale doctrine—e. g., copies that are lawfully made under
the law of another country—the exceptions do protect the
traveler who may have made an isolated purchase of a copy
of a work that could not be imported in bulk for purposes of
resale. As we read the Act, although both the first sale doc-
trine embodied in § 109(a) and the exceptions in § 602(a) may

20 A participant in a 1964 panel discussion expressed concern about this
particular situation. Copyright Law Revision Part 4: Further Discussion
and Comments on Preliminary Draft for Revised U.S. Copyright Law,
88th Cong., 2d Sess., 119 (H. R. Judiciary Comm. Print 1964) (statement
of Mrs. Pilpel) (“For example, if someone were to import a copy of the
British edition of an American book and the author had transferred ex-
clusive United States and Canadian rights to an American publisher,
would that British edition be in violation so that this would constitute
an infringement under this section?”); see also id., at 209 (statement of
Mr. Manges) (describing similar situation as “a troublesome problem that
confronts U. S. book publishers frequently”).
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be applicable in some situations, the former does not sub-
sume the latter; those provisions retain significant independ-
ent meaning.

Section 501’s Separate References to §§ 106 and 602

The text of §501 does lend support to L’anza’s submission.
In relevant part, it provides:

“(a) Anyone who violates any of the exclusive rights of
the copyright owner as provided by sections 106 through
118 or of the author as provided in section 106A(a), or
who imports copies or phonorecords into the United
States in violation of section 602, is an infringer of the
copyright or right of the author, as the case may be. ...”

The use of the words “or who imports,” rather than words
such as “including one who imports,” is more consistent with
an interpretation that a violation of §602 is distinet from a
violation of § 106 (and thus not subject to the first sale doc-
trine set out in § 109(a)) than with the view that it is a species
of such a violation. Nevertheless, the force of that inference
is outweighed by other provisions in the statutory text.

Most directly relevant is the fact that the text of §602(a)
itself unambiguously states that the prohibited importation
is an infringement of the exclusive distribution right “under
section 106, actionable under section 501.” Unlike that
phrase, which identifies § 602 violations as a species of §106
violations, the text of § 106A, which is also cross-referenced
in §501, uses starkly different language. It states that the
author’s right protected by §106A is “independent of the
exclusive rights provided in Section 106.” The contrast
between the relevant language in §602 and that in § 106A
strongly implies that only the latter describes an independ-
ent right.*

21The strength of the implication created by the relevant language in
§106A is not diminished by the fact that Congress enacted § 106A more
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Of even greater importance is the fact that the § 106 rights
are subject not only to the first sale defense in §109(a), but
also to all of the other provisions of “sections 107 through
120.” If §602(a) functioned independently, none of those
sections would limit its coverage. For example, the “fair
use” defense embodied in § 1072 would be unavailable to im-
porters if § 602(a) created a separate right not subject to the
limitations on the § 106(3) distribution right. Under L’anza’s
interpretation of the Act, it presumably would be unlawful
for a distributor to import copies of a British newspaper that
contained a book review quoting excerpts from an American

recently than §602(a), which is part of the Copyright Act of 1976. Sec-
tion 106A was passed as part of the Visual Artists Rights Act of 1990 in
order to protect the moral rights of certain visual artists. Section 106A
is analogous to Article 6bis of the Berne Convention for the Protection
of Literary and Artistic Works, but its coverage is more limited. See 2
P. Goldstein, Copyright §5.12, p. 5:225 (2d ed. 1996) (§ 106A encompasses
aspects of the moral rights guaranteed by Article 6bis of the Berne Con-
vention, “but effectively gives these rights a narrow subject matter and
scope”).

2Title 17 U. S. C. §107 provides as follows:
“§107. Limitations on exclusive rights: Fair use

“Notwithstanding the provisions of sections 106 and 1064, the fair use
of a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an infringement
of copyright. In determining whether the use made of a work in any
particular case is a fair use the factors to be considered shall include—

“(1) the purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;

“(2) the nature of the copyrighted work;

“(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

“(4) the effect of the use upon the potential market for or value of the
copyrighted work.

“The fact that a work is unpublished shall not itself bar a finding of fair
use if such finding is made upon consideration of all the above factors.”
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novel protected by a United States copyright.? Given the
importance of the fair use defense to publishers of scholarly
works, as well as to publishers of periodicals, it is difficult to
believe that Congress intended to impose an absolute ban
on the importation of all such works containing any copying
of material protected by a United States copyright.

In the context of this case, involving copyrighted labels, it
seems unlikely that an importer could defend an infringe-
ment as a “fair use” of the label. In construing the statute,
however, we must remember that its principal purpose was
to promote the progress of the “useful Arts,” U.S. Const.,
Art. I, §8, cl. 8, by rewarding creativity, and its principal
function is the protection of original works, rather than ordi-
nary commercial products that use copyrighted material as
a marketing aid. It is therefore appropriate to take into
account the impact of the denial of the fair use defense for
the importer of foreign publications. As applied to such
publications, I’anza’s construction of §602 “would merely
inhibit access to ideas without any countervailing benefit.”
Sony Corp. of America v. Universal City Studios, Inc., 464
U. S. 417, 450-451 (1984).%

Does an itmporter “sell or otherwise dispose” of copies as
those words are used in $109(a)?

Whether viewed from the standpoint of the importer or
from that of the copyright holder, the textual argument
advanced by the Solicitor General?®—that the act of “im-

ZThe §602(a) exceptions, which are substantially narrower than § 107,
would not permit such importation. See n. 11, supra.

2 anza’s reliance on §602(a)(3)’s reference to §108(g)(2), see n. 11,
supra, to demonstrate that all of the other limitations set out in §§107
through 120—including the first sale and fair use doctrines—do not apply
to imported copies is unavailing for the same reasons.

% See also Brief for Recording Industry Association of America et al.
19-21.
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portation” is neither a sale nor a disposal of a copy under
§109(a)—is unpersuasive. Strictly speaking, an importer
could, of course, carry merchandise from one country to
another without surrendering custody of it. In a typical
commercial transaction, however, the shipper transfers “pos-
session, custody, control and title to the products”?® to a dif-
ferent person, and L’anza assumes that petitioner’s importa-
tion of the I’anza shipments included such a transfer. An
ordinary interpretation of the statement that a person is
entitled “to sell or otherwise dispose of the possession” of an
item surely includes the right to ship it to another person in
another country.

More important, the Solicitor General’s cramped reading
of the text of the statutes is at odds not only with §602(a)’s
more flexible treatment of unauthorized importation as an
infringement of the distribution right (even when there is no
literal “distribution”), but also with the necessarily broad
reach of §109(a). The whole point of the first sale doctrine
is that once the copyright owner places a copyrighted item
in the stream of commerce by selling it, he has exhausted his
exclusive statutory right to control its distribution. As we
have recognized, the codification of that doctrine in §109(a)
makes it clear that the doctrine applies only to copies that
are “lawfully made under this title,” but that was also true
of the copies involved in the Bobbs-Merrill case, as well as
those involved in the earlier cases applying the doctrine.
There is no reason to assume that Congress intended either
§109(a) or the earlier codifications of the doctrine to limit its
broad scope.?”

In sum, we are not persuaded by either L’anza’s or the
Solicitor General’s textual arguments.

% App. 87.

2TSee, e. g., H. R. Rep. No. 1476, 94th Cong., 2d Sess., 79 (1979) (“Section
109(a) restates and confirms” the first sale doctrine established by prior
case law); S. Rep. No. 473, 94th Cong., 1st Sess., 71 (1975) (same).
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The parties and their amici have debated at length the
wisdom or unwisdom of governmental restraints on what is
sometimes described as either the “gray market” or the prac-
tice of “parallel importation.”?® In K mart Corp. v. Cartier,
Inc., 486 U. S. 281 (1988), we used those terms to refer to the
importation of foreign-manufactured goods bearing a valid
United States trademark without the consent of the trade-
mark holder. Id., at 285-286. We are not at all sure that
those terms appropriately describe the consequences of an
American manufacturer’s decision to limit its promotional
efforts to the domestic market and to sell its products abroad
at discounted prices that are so low that its foreign distribu-
tors can compete in the domestic market.? But even if they
do, whether or not we think it would be wise policy to pro-
vide statutory protection for such price discrimination is not
a matter that is relevant to our duty to interpret the text of
the Copyright Act.

Equally irrelevant is the fact that the Executive Branch of
the Government has entered into at least five international
trade agreements that are apparently intended to protect do-
mestic copyright owners from the unauthorized importation
of copies of their works sold in those five countries.®® The
earliest of those agreements was made in 1991; none has
been ratified by the Senate. Even though they are of course

28 Compare, for example, Gorelick & Little, The Case for Parallel Impor-
tation, 11 N. C. J. Int’l L. & Comm. Reg. 205 (1986), with Gordon, Gray
Market Is Giving Hair-Product Makers Gray Hair, N. Y. Times, July 13,
1997, section 1, p. 28, col. 1.

2 Presumably L’anza, for example, could have avoided the consequences
of that competition either (1) by providing advertising support abroad and
charging higher prices, or (2) if it was satisfied to leave the promotion
of the product in foreign markets to its foreign distributors, to sell its
products abroad under a different name.

30The Solicitor General advises us that such agreements have been made
with Cambodia, Trinidad and Tobago, Jamaica, Ecuador, and Sri Lanka.
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consistent with the position taken by the Solicitor General
in this litigation, they shed no light on the proper interpreta-
tion of a statute that was enacted in 1976.%

The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE GINSBURG, concurring.

This case involves a “round trip” journey, travel of the
copies in question from the United States to places abroad,
then back again. I join the Court’s opinion recognizing that
we do not today resolve cases in which the allegedly in-
fringing imports were manufactured abroad. See W. Patry,
Copyright Law and Practice 166-170 (1997 Supp.) (comment-
ing that provisions of Title 17 do not apply extraterritorially
unless expressly so stated, hence the words “lawfully made
under this title” in the “first sale” provision, 17 U.S. C.
§109(a), must mean “lawfully made in the United States”);
see generally P. Goldstein, Copyright §16.0, pp. 16:1-16:2 (2d
ed. 1998) (“Copyright protection is territorial. The rights
granted by the United States Copyright Act extend no far-
ther than the nation’s borders.”).

31'We also note that in 1991, when the first of the five agreements was
signed, the Third Circuit had already issued its opinion in Sebastian Int’l,
Inc. v. Consumer Contacts (PTY) Ltd., 847 F. 2d 1093 (1988), adopting a
position contrary to that subsequently endorsed by the Executive Branch.
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No. 96-7151. Argued November 12, 1997—Decided March 9, 1998

A federal indictment charged petitioner Lewis and her husband with beat-
ing and killing his 4-year-old daughter while they lived at an Army
base in Louisiana. Relying on the federal Assimilative Crimes Act
(ACA), 18 U. 8. C. §13(a)—which provides that “[w]hoever within . . .
any [federal enclave] is guilty of any act or omission which, although
not made punishable by any enactment of Congress, would be punish-
able . . . within the jurisdiction of the State . .. in which such place is
situated, . . . shall be guilty of a like offense and subject to like pun-
ishment”—the indictment charged the defendants under a Louisiana
statute defining first-degree murder to include “killing . . . [w]hen the
offender has the specific intent to kill or . . . harm . . . a victim under
the age of twelve ....” Upon her conviction of Louisiana first-degree
murder, the District Court sentenced Lewis to life imprisonment with-
out parole. The Fifth Circuit held that the Louisiana statute was not
assimilated into federal law under the ACA because the federal second-
degree murder statute applicable to federal enclaves, 18 U. S. C. §1111
(1988 ed.), governed the crime at issue. The court nonetheless affirmed
Lewis’ conviction on the ground that, in finding her guilty of the state
charge, the jury had necessarily found all of the requisite elements of
federal second-degree murder. And it affirmed her sentence on the
ground that it was no greater than the maximum sentence (life) permit-
ted by §1111.

Held:

1. Because the ACA does not make Louisiana’s first-degree murder
statute part of federal law, the federal second-degree murder statute,
§1111, governs the crime at issue. Pp. 159-172.

(a) The basic question before this Court is the meaning of the ACA
phrase “not made punishable by any enactment of Congress.” (Em-
phasis added.) The Court rejects an absolutely literal reading of the
italicized words because that would dramatically separate the ACA from
its basic purpose of borrowing state law to fill gaps in the federal crimi-
nal law applicable on federal enclaves, and would conflict with the ACA’s
history and features. See, e. g., Williams v. United States, 327 U. S.
711, 718-719. On the other hand, the Court cannot find a convincing
justification in language, purpose, or precedent for the Government’s
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narrow interpretation that “any enactment” refers, with limited excep-
tions, only to federal enactments that share the same statutory elements
as the relevant state law. Id., at 717, distinguished. Rather, the ACA’s
language and its gap-filling purpose taken together indicate that, to
determine whether a particular state statute is assimilated, a court
must first ask the question that the ACA’s language requires: Is the
defendant’s “act or omission . . . made punishable by any enactment of
Congress.” (Emphasis added.) If the answer is “no,” that will nor-
mally end the matter because the ACA presumably would assimilate
the state statute. If the answer is “yes,” however, the court must ask
the further question whether the federal statutes that apply to the “act
or omission” reveal a legislative intent to preclude application of the
state law in question, say, because the federal statutes reveal an intent
to occupy so much of a field as would exclude use of the particular state
statute, see, e. ¢g., id., at 724. Pp. 159-166.

(b) Application of these principles to this case reveals that federal
law does not assimilate the child murder provision of Louisiana’s first-
degree murder statute. Among other things, § 1111 defines first-degree
murder to include “willful, deliberate, malicious, and premeditated kill-
ing,” as well as certain listed felony murders and instances of trans-
ferred intent, and says that “murder in the second degree” is “any other
murder” and is punishable by imprisonment for “any term of years or
for life.” In contrast, the Louisiana statute defines first-degree murder
as, inter alia, the killing of someone under 12 with a “specific intent to
kill or . . . harm,” and makes it punishable by “death or life imprison-
ment” without parole. Here, the defendant’s “act or omission” is “made
punishable by a[n] enactment of Congress” because § 1111 makes Lewis’
“act . . . punishable” as second-degree murder. Moreover, applicable
federal law indicates an intent to punish conduct such as the defendant’s
to the exclusion of the state statute at issue. Even though the two
statutes cover different forms of behavior, other § 1111 features, taken
together, demonstrate Congress’ intent to completely cover all types of
federal enclave murder as an integrated whole. These features include
the fact that § 1111 is drafted in a detailed manner to cover all variants
of murder; the way in which its “first-degree” and “second-degree” pro-
visions are linguistically interwoven; the fact that its “first-degree” list
is detailed; the fact that that list sets forth several circumstances at
the same level of generality as does the Louisiana law; and the ex-
treme breadth of the possible federal sentences, ranging all the way
from any term of years, to death. Also supporting preclusive intent
are the circumstances that Congress has recently focused directly sev-
eral times upon the § 1111 first-degree list’s content, subtracting certain
specified felonies or adding others; that, by drawing the line between
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first and second degree, Congress has carefully decided just when it
does, and does not, intend for murder to be punishable by death, a major
way in which the Louisiana statute (which provides the death penalty)
differs from the federal second-degree provision (which does not); that,
when writing and amending the ACA, Congress has referred to murder
as an example of a crime covered by, not as an example of a gap in,
federal law; that § 1111 applies only on federal enclaves, so that assimila-
tion of Louisiana law would treat enclave residents differently from
those living elsewhere in that State, by subjecting them to two sets of
“territorial” criminal laws in addition to the general federal criminal
laws that apply nationwide; and that there apparently is not a single
reported case in which a federal court has used the ACA to assimilate
a state murder law. Given all these considerations, there is no gap for
Louisiana’s statute to fill. Pp. 166-172.

2. Lewis is entitled to resentencing. As she argues and the Govern-
ment concedes, the Fifth Circuit erred in affirming her life sentence
because §1111, unlike the Louisiana statute, does not make such a sen-
tence mandatory for second-degree murder, but provides for a sentence
of “any term of years or life.” Moreover, the federal Sentencing Guide-
lines provide for a range of 168 to 210 months’ imprisonment for a first-
time offender like her who murders a “vulnerable victim.” Although a
judge could impose a higher sentence by departing from the Guidelines
range, it is for the District Court to make such a determination in the
first instance. Pp. 172-173.

92 F. 3d 1371, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, O’CONNOR, SOUTER, and GINSBURG, JJ., joined.
SCALIA, J., filed an opinion concurring in the judgment, in which THOMAS,
J., joined, post, p. 173. KENNEDY, J., filed a dissenting opinion, post, p. 180.

Frank Granger argued the cause and filed briefs for
petitioner.

Malcolm L. Stewart argued the cause for the United
States. With him on the brief were Acting Solicitor Gen-
eral Waxman, Acting Assistant Attorney General Keeney,
Deputy Solicitor General Dreeben, and Deborah Watson.*

*Johm Lanahan and Barbara E. Bergman filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae.
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JUSTICE BREYER delivered the opinion of the Court.

The federal Assimilative Crimes Act (ACA or Act) assimi-
lates into federal law, and thereby makes applicable on fed-
eral enclaves such as Army bases, certain criminal laws of
the State in which the enclave is located. It says:

“Whoever within or upon any [federal enclave] is guilty
of any act or omission which, although not made punish-
able by any enactment of Congress, would be punishable
if committed or omitted within the jurisdiction of the
State . . . in which such place is situated, . . . shall be
guilty of a like offense and subject to like punishment.”
18 U. S. C. §13(a).

The question in this case is whether the ACA makes appli-
cable on a federal Army base located in Louisiana a state
first-degree murder statute that defines first-degree murder
to include the “killing of a human being . . . [wlhen the of-
fender has the specific intent to Kkill or to inflict great bodily
harm upon a vietim under the age of twelve ....” La. Rew.
Stat. Ann. §14:30(A)(5) (West 1986 and Supp. 1997).

We hold that the ACA does not make the state provision
part of federal law. A federal murder statute, 18 U. S. C.
§1111, therefore governs the crime at issue—the Kkilling of
a 4-year-old child “with malice aforethought” but without
“premeditation.” Under that statute this crime is second-
degree, not first-degree, murder.

I

A federal grand jury indictment charged that petitioner,
Debra Faye Lewis, and her husband James Lewis, beat and
killed James’ 4-year-old daughter while all three lived at
Fort Polk, a federal Army base in Louisiana. Relying on
the ACA, the indictment charged a violation of Louisiana’s
first-degree murder statute. La. Rev. Stat. Ann. §14:30
(West 1986 and Supp. 1993). Upon her conviction, the Dis-
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trict Court sentenced Debra Lewis to life imprisonment
without parole. See §14:30(C) (West 1986).

On appeal the Fifth Circuit held that Louisiana’s stat-
ute did not apply at Fort Polk. 92 F. 3d 1371 (1996). It
noted that the Act made state criminal statutes applicable
on federal enclaves only where the wrongful “‘act or omis-
sion’” was “‘not made punishable by any enactment of Con-
gress.”” Id., at 1373-1374 (citing 18 U. S. C. §13). Because
Congress made Lewis’ acts “punishable” as federal second-
degree murder, and the federal and state laws were directed
at roughly the same sort of conduct, the Fifth Circuit rea-
soned that the ACA did not permit the application of Loui-
siana’s first-degree murder statute to petitioner’s acts. 92
F. 3d, at 1375-1377. The court nonetheless affirmed Lewis’
conviction on the ground that in convicting her of the state
charge the jury had necessarily found all of the requisite
elements of federal second-degree murder. Id., at 1378;
cf. Rutledge v. United States, 517 U. S. 292, 305-306 (1996).
And it affirmed the sentence on the ground that it was no
greater than the maximum sentence (life) permitted by the
federal second-degree murder statute. 92 F. 3d, at 1379-
1380.

We granted certiorari primarily to consider the Fifth
Circuit’'s ACA determination. We conclude that the hold-
ing was correct, though we also believe that Lewis is enti-
tled to resentencing on the federal second-degree murder
conviction.

II

The ACA applies state law to a defendant’s acts or omis-
sions that are “not made punishable by any enactment of
Congress.” 18 U. S. C. §13(a) (emphasis added). The basic
question before us concerns the meaning of the italicized
phrase. These words say that the ACA does not assimilate
a state statute if the defendant’s “act” or “omission” is pun-
ished by “any [federal] enactment.” If the words are taken
literally, Louisiana’s law could not possibly apply to Lewis,
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for there are several federal “enactments” that make Lewis’
acts punishable, for example, the federal (second-degree)
murder statute, §1111, and the federal assault law, §113.
We agree with the Government, however, that this is not a
sensible interpretation of this language, since a literal read-
ing of the words “any enactment” would dramatically sepa-
rate the statute from its intended purpose.

The ACA’s basic purpose is one of borrowing state law to
fill gaps in the federal criminal law that applies on federal
enclaves. See Williams v. United States, 327 U. S. 711, 718—
719 (1946) (ACA exists “to fill in gaps” in federal law where
Congress has not “define[d] the missing offenses”); United
States v. Sharpnack, 355 U. S. 286, 289 (1958) (ACA repre-
sents congressional decision of “adopting for otherwise unde-
fined offenses the policy of general conformity to local law”);
United States v. Press Publishing Co., 219 U.S. 1, 9-10
(1911) (state laws apply to crimes “which were not previously
provided for by a law of the United States”); Franklin v.
United States, 216 U. S. 559, 568 (1910) (assimilation occurs
where state laws “not displaced by specific laws enacted by
Congress”).

In the 1820’s, when the ACA began its life, federal statu-
tory law punished only a few crimes committed on federal
enclaves, such as murder and manslaughter. See 1 Stat.
113. The federal courts lacked the power to supplement
these few statutory crimes through the use of the common
law. See United States v. Hudson, 7 Cranch 32, 34 (1812).
Consequently James Buchanan, then a Congressman, could
point out to his fellow House Members a “palpable defect in
our system,” namely, that “a great variety of actions, to
which a high degree of moral guilt is attached, and which
are punished . . . at the common law, and by every State . . .
may be committed with impunity” on federal enclaves. 40
Annals of Cong. 930 (1823). Daniel Webster sought to cure
this palpable defect by introducing a bill that both increased
the number of federal crimes and also made “the residue”
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criminal, see 1 Cong. Deb. 338 (1825), by assimilating state
law where federal statutes did not provide for the “punish-
ment” of an “offence.” 4 Stat. 115. This law, with only
a few changes, has become today’s ACA. See Williams,
supra, at 719-723 (describing history of ACA).

Two features of the Act indicate a congressional intent to
confine the scope of the words “any enactment” more nar-
rowly than (and hence extend the Act’s reach beyond what)
a literal reading might suggest. First, a literal interpreta-
tion of the words “any enactment” would leave federal crimi-
nal enclave law subject to gaps of the very kind the Act was
designed to fill. The Act would be unable to assimilate even
a highly specific state law aimed directly at a serious, nar-
rowly defined evil, if the language of any federal statute,
however broad and however clearly aimed at a different kind
of harm, were to cover the defendant’s act. Were there only
a state, and no federal, law against murder, for example, a
federal prohibition of assault could prevent the state statute
from filling the obvious resulting gap.

At the same time, prior to its modern amendment the
ACA’s language more clearly set limits upon the scope of
the word “any.” The original version of the ACA said that
assimilation of a relevant state law was proper when “any
offence shall be committed . . . the punishment of which of-
fence is not specially provided for by any law of the United
States.” 4 Stat. 115 (emphasis added); see also 30 Stat. 717
(later reenactment also using “offense”). The word “of-
fense” avoided the purpose-thwarting interpretation of the
Act discussed above, for it limited the relevant federal “en-
actment” to an enactment that punished offenses of the same
kind as those punished by state law. Presumably, a federal
assault statute would not have provided punishment for the
“offense” that state murder law condemned. Congress
changed the Act’s language in 1909, removing the word “of-
fense” and inserting the words “act or thing,” 35 Stat. 1145,
which later became the current “act or omission.” But Con-
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gress did so for reasons irrelevant here, see H. R. Rep. No. 2,
60th Cong., 1st Sess., 25 (1908) (stating that, technically
speaking, conduct otherwise not forbidden by law was not an
“offense”), and did not intend to alter the basic meaning of
the Act. See Williams, supra, at 722-723.

For these or similar reasons, many lower courts have
interpreted the words “any enactment” more narrowly than
a literal reading might suggest. And they have applied
the Act to assimilate state statutes in circumstances they
thought roughly similar to those suggested by our assault/
murder example above. See, e.g., United States v. Kauf-
man, 862 F. 2d 236, 238 (CA9 1988) (existence of federal law
punishing the carrying of a gun does not prevent assimilation
of state law punishing threatening someone with a gun);
Fields v. United States, 438 F. 2d 205, 207-208 (CA2 1971)
(assimilation of state malicious shooting law proper despite
existence of federal assault statute); United States v. Brown,
608 F. 2d 551, 5563-554 (CA5 1979) (child abuse different in
kind from generic federal assault, and so state law could be
assimilated). But see United States v. Chaussee, 536 F. 2d
637, 644 (CAT 1976) (stating a more literal test). Like the
Government, we conclude that Congress did not intend the
relevant words—“any enactment”—to carry an absolutely
literal meaning.

On the other hand, we cannot accept the narrow inter-
pretation of the relevant words (and the statute’s conse-
quently broader reach) that the Solicitor General seems to
urge. Drawing on our language in Williams, supra, at
717, some lower courts have said that the words “any en-
actment” refer only to federal enactments that make crimi-
nal the same “precise acts” as those made criminal by the
relevant state law. See, e. g., United States v. Johmson, 967
F. 2d 1431, 1436 (CA10 1992). The Government apparently
interprets this test to mean that, with limited exceptions,
the ACA would assimilate a state law so long as that state
law defines a crime in terms of at least one element that does
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not appear in the relevant federal enactment. See Tr. of
Oral Arg. 27 (“[I]n the great majority of cases the question
of whether the State law offense has been made punishable
by an enactment of Congress can be resolved by asking, is
there a Federal statute that contains precisely the same es-
sential elements as the State statute”). But this interpreta-
tion of federal “enactments” is too narrow.

The Government’s view of the “precise acts” test—which
comes close to a “precise elements” test—would have the
ACA assimilate state law even where there is no gap to fill.
Suppose, for example, that state criminal law (but not fed-
eral criminal law) makes possession of a state bank charter
an element of an offense it calls “bank robbery”; or suppose
that state law makes purse snatching criminal under a stat-
ute that is indistinguishable from a comparable federal law
but for a somewhat different definition of the word “purse.”
Where, one might ask, is the gap? As Congress has enacted
more and more federal statutes, including many that are ap-
plicable only to federal enclaves, see, e.g., 18 U.S. C. §113
(assault); § 1460 (possession with intent to sell obscene mate-
rials), such possibilities become more realistic. And to that
extent the Government’s broad view of assimilation threat-
ens not only to fill nonexistent gaps, but also to rewrite each
federal enclave-related criminal law in 50 different ways, de-
pending upon special, perhaps idiosyncratic, drafting circum-
stances in the different States. See Williams, 327 U. S., at
718 (ACA may not be used to “enlargle] . . . modif[y] or re-
peall] existing provisions of the Federal Code”). It would
also leave residents of federal enclaves randomly subject to
three sets of criminal laws (special federal territorial crimi-
nal law, general federal criminal law, and state criminal law)
where their state counterparts would be subject only to the
latter two types.

Nothing in the Act’s language or in its purpose warrants
imposing such narrow limits upon the words “any enact-
ment” and thereby so significantly broadening the statute’s
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reach. Nor does the use by this Court of the words “precise
acts” in the leading case in which this Court has applied the
Act, Williams, 327 U. S., at 717, help the Government in this
respect. In Williams, the Court held that the ACA did not
assimilate a State’s “statutory rape” crime (with a cut-off age
of 18) both because federal adultery and fornication statutes
covered the defendant’s “precise acts,” and because the poli-
cies underlying a similar federal statute (with a cutoff age
of 16) made clear there was no gap to fill. Id., at 724-725.
The Court’s opinion refers to both of these circumstances and
does not decide whether the Act would, or would not, have
applied in the absence of only one. We cannot find a con-
vincing justification in language, purpose, or precedent for
the Government’s interpretation. Hence, we conclude that,
just as a literal interpretation would produce an ACA that
is too narrow, see supra, at 161-162, so the Government’s
interpretation would produce an ACA that is too broad.

In our view, the ACA’s language and its gap-filling pur-
pose taken together indicate that a court must first ask the
question that the ACA’s language requires: Is the defend-
ant’s “act or omission . . . made punishable by any enactment
of Congress.” 18 U.S. C. §13(a) (emphasis added). If the
answer to this question is “no,” that will normally end the
matter. The ACA presumably would assimilate the statute.
If the answer to the question is “yes,” however, the court
must ask the further question whether the federal statutes
that apply to the “act or omission” preclude application of
the state law in question, say, because its application would
interfere with the achievement of a federal policy, see John-
son v. Yellow Cab Transit Co., 321 U. S. 383, 389-390 (1944),
because the state law would effectively rewrite an offense
definition that Congress carefully considered, see Williams,
327 U. S., at 718, or because federal statutes reveal an intent
to occupy so much of a field as would exclude use of the
particular state statute at issue, see id., at 724 (no assimila-
tion where Congress has “covered the field with uniform fed-
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eral legislation”). See also Franklin, 216 U. S., at 568 (as-
similation proper only where state laws “not displaced by
specific laws enacted by Congress”).

There are too many different state and federal criminal
laws, applicable in too many different kinds of circumstances,
bearing too many different relations to other laws, to
common-law tradition, and to each other, for a touchstone to
provide an automatic general answer to this second question.
Still, it seems fairly obvious that the Act will not apply
where both state and federal statutes seek to punish approxi-
mately the same wrongful behavior—where, for example,
differences among elements of the crimes reflect jurisdic-
tional, or other technical, considerations, or where differ-
ences amount only to those of name, definitional language, or
punishment. See, e. g., United States v. Adams, 502 F. Supp.
21, 25 (SD Fla. 1980) (misdemeanor/felony difference did not
justify assimilation).

The Act’s basic purpose makes it similarly clear that as-
similation may not rewrite distinctions among the forms of
criminal behavior that Congress intended to create. Wil-
liams, supra, at 717-718 (nothing in the history or lan-
guage of the ACA to indicate that once Congress has “de-
fined a penal offense, it has authorized such definition to
be enlarged” by state law). Hence, ordinarily, there will
be no gap for the Act to fill where a set of federal enact-
ments taken together make criminal a single form of wrong-
ful behavior while distinguishing (say, in terms of serious-
ness) among what amount to different ways of committing
the same basic crime.

At the same time, a substantial difference in the kind of
wrongful behavior covered (on the one hand by the state
statute, on the other, by federal enactments) will ordinarily
indicate a gap for a state statute to fill—unless Congress,
through the comprehensiveness of its regulation, cf. Wis-
consin Public Intervenor v. Mortier, 501 U. S. 597, 604-605
(1991), or through language revealing a conflicting policy, see
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Williams, supra, at 724-725, indicates to the contrary in a
particular case. See also Johnson v. Yellow Cab, supra, at
389-390; Blackburn v. United States, 100 F. 3d 1426, 1435
(CA9 1996). The primary question (we repeat) is one of leg-
islative intent: Does applicable federal law indicate an intent
to punish conduct such as the defendant’s to the exclusion of
the particular state statute at issue?

III

We must now apply these principles to this case. The rel-
evant federal murder statute—applicable only on federal
enclaves—read as follows in 1993, the time of petitioner’s
crime:

“§1111. Murder

“(a) Murder is the unlawful killing of a human being
with malice aforethought. Every murder perpetrated
by poison, lying in wait, or any other kind of willful,
deliberate, malicious, and premeditated killing; or com-
mitted in the perpetration of, or attempt to perpetrate,
any arson, escape, murder, kidnapping, treason, espio-
nage, sabotage, aggravated sexual abuse or sexual
abuse, burglary, or robbery; or perpetrated from a pre-
meditated design unlawfully and maliciously to effect
the death of any human being other than him who is
killed, is murder in the first degree.

“Any other murder is murder in the second degree.

“(b) Within the special maritime and territorial juris-
diction of the United States,

“Whoever is guilty of murder in the first degree, shall
suffer death unless the jury qualifies its verdict by add-
ing thereto ‘without capital punishment’, in which event
he shall be sentenced to imprisonment for life;

“Whoever is guilty of murder in the second degree, shall

be imprisoned for any term of years or for life.” 18
U.S. C. §1111 (1988 ed.).
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This statute says that “murder in the first degree” shall
be punished by death or life imprisonment. It says that
“murder in the second degree” shall be punished by impris-
onment for “any term of years or for life.” It defines first-
degree murder as a “willful, deliberate, malicious, and pre-
meditated killing,” and also adds certain kinds of felony
murder (i. e, murder occurring during the commission of
other crimes) and certain instances of transferred intent
(1. e., D’s killing of A, while intending to murder B). It de-
fines second-degree murder as “[alny other murder.”

Louisiana’s statute says the following:

“A. First degree murder is the Killing of a human being:

“(1) When the offender has specific intent to kill or to
inflict great bodily harm and is engaged in the perpe-
tration or attempted perpetration of aggravated kid-
napping, second degree kidnapping, aggravated escape,
aggravated arson, aggravated rape, forcible rape, aggra-
vated burglary, armed robbery, drive-by shooting, first
degree robbery, or simple robbery.

“(2) When the offender has a specific intent to kill or to
inflict great bodily harm upon a fireman or peace officer
engaged in the performance of his lawful duties;

“(3) When the offender has a specific intent to kill or to
inflict great bodily harm upon more than one person; or
“(4) When the offender has specific intent to kill or in-
flict great bodily harm and has offered, has been of-
fered, has given, or has received anything of value for
the killing.

“(5) When the offender has the specific intent to kill or
to inflict great bodily harm upon a victim under the age
of twelve or sixty-five years of age or older.

“(6) When the offender has the specific intent to kill or
to inflict great bodily harm while engaged in the distri-
bution, exchange, sale, or purchase, or any attempt
thereof, of a controlled dangerous substance listed in
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Schedules I, II, III, IV, or V of the Uniform Controlled
Dangerous Substances Law.

“(7) When the offender has specific intent to kill and
is engaged in the activities prohibited by R. S.
14:107.1(C)(1).

“C. Whoever commits the crime of first degree murder
shall be punished by death or life imprisonment at hard
labor without benefit of parole, probation, or suspension
of sentence in accordance with the determination of the
jury.” La. Rev. Stat. Ann. §14:30 (West 1986 and Supp.
1997) (emphasis added).

This statute says that murder in the first degree shall
be punished by “death or life imprisonment” without parole.
It defines first-degree murder as the “killing of a human
being” with a “specific intent to kill or to inflict great bodily
harm” where the “offender” is committing certain other fel-
onies or has been paid for the crime or kills more than one
victim, or kills a fireman, a peace officer, someone over the
age of 64, or someone under the age of 12. In this case, the
jury found that the defendant killed a child under the age
of 12 with a “specific intent to Kkill or to inflict great bodily
harm” upon that child.

In deciding whether the ACA assimilates Louisiana’s
law, we first ask whether the defendant’s “act or omission”
is “made punishable by any enactment of Congress.” 18
U. S. C. §13(a) (emphasis added); see supra, at 164. The an-
swer to this question is “yes.” An “enactment of Congress,”
namely, § 1111, makes the defendant’s “act . . . punishable” as
second-degree murder. This answer is not conclusive, how-
ever, for reasons we have pointed out. Rather, we must ask
a second question. See supra, at 164-165. Does applicable
federal law indicate an intent to punish conduct such as the
defendant’s to the exclusion of the particular state statute
at issue?
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We concede at the outset the Government’s claim that the
two statutes cover different forms of behavior. The federal
second-degree murder statute covers a wide range of con-
duct; the Louisiana first-degree murder provision focuses
upon a narrower (and different) range of conduct. We also
concede that, other things being equal, this consideration
argues in favor of assimilation. Yet other things are not
equal; and other features of the federal statute convince us
that Congress has intended that the federal murder statute
preclude application of a first-degree murder statute such as
Louisiana’s to a killing on a federal enclave.

The most obvious such feature is the detailed manner in
which the federal murder statute is drafted. It purports
to make criminal a particular form of wrongful behavior,
namely, “murder,” which it defines as “the unlawful killing
of a human being with malice aforethought.” It covers all
variants of murder. It divides murderous behavior into two
parts: a specifically defined list of “first-degree” murders and
all “other” murders, which it labels “second-degree.” This
fact, the way in which “first-degree” and “second-degree”
provisions are linguistically interwoven; the fact that the
“first-degree” list is detailed; and the fact that the list sets
forth several circumstances at the same level of generality
as does Louisiana’s statute, taken together, indicate that
Congress intended its statute to cover a particular field—
namely, “unlawful killing of a human being with malice afore-
thought”—as an integrated whole. The complete coverage
of the federal statute over all types of federal enclave mur-
der is reinforced by the extreme breadth of the possible sen-
tences, ranging all the way from any term of years, to death.
There is no gap for Louisiana’s statute to fill.

Several other circumstances offer support for the conclu-
sion that Congress’ omissions from its “first-degree” murder
list reflect a considered legislative judgment. Congress, for
example, has recently focused directly several times upon the
content of the “first-degree” list, subtracting certain speci-
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fied circumstances or adding others. See Pub. L. 99-646,
100 Stat. 3623 (substituting “aggravated sexual abuse or sex-
ual abuse” for “rape”); Pub. L. 98-473, 98 Stat. 2138 (adding
“escape, murder, kidnaping, treason, espionage,” and “sabo-
tage” to first-degree list). By drawing the line between first
and second degree, Congress also has carefully decided just
when it does, and when it does not, intend for murder
to be punishable by death—a major way in which the Louisi-
ana first-degree murder statute (which provides the death
penalty) differs from the federal second-degree provision
(which does not). 18 U.S. C. §1111(b); La. Rev. Stat. Ann.
§14:30(C) (West Supp. 1997). The death penalty is a matter
that typically draws specific congressional attention. See,
e. 9., Violent Crime Control and Law Enforcement Act of
1994, Pub. L. 103-322, § 60003, 108 Stat. 1968 (section entitled
“Specific Offenses For Which [the] Death Penalty Is Author-
ized”). As this Court said in Williams, “[wlhere offenses
have been specifically defined by Congress and the public has
been guided by such definitions for many years,” it is unusual
for Congress through general legislation like the ACA “to
amend such definitions or the punishments prescribed for
such offenses, without making clear its intent to do so.” 327
U. S, at 718 (footnote omitted).

Further, Congress when writing and amending the ACA
has referred to the conduct at issue here—murder—as an
example of a crime covered by, not as an example of a gap
in, federal law. See H. R. Rep. No. 1584, 76th Cong., 3d
Sess., 1 (1940) (“Certain of the major crimes . .. such ... as
murder” are “expressly defined” by Congress; assimilation
of state law is proper as to “other offenses”); 1 Cong. Deb.
338 (1825) (Daniel Webster explaining original assimilation
provision as a way to cover “the residue” of crimes not “pro-
vide[d] for” by Congress; at the time federal law contained
a federal enclave murder provision, see 1 Stat. 113); see
also United States v. Sharpnack, 355 U. S., at 289, and n. 5
(citing 18 U. S. C. §1111 for proposition that Congress has
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increasingly “enact[ed] for the enclaves specific criminal stat-
utes” and “to that extent, [has] excluded the state laws from
that field”).

Finally, the federal criminal statute before us applies only
on federal enclaves. §1111(b). Hence, there is a sense in
which assimilation of Louisiana law would treat those living
on federal enclaves differently from those living elsewhere
in Louisiana, for it would subject them to two sets of “terri-
torial” criminal laws in addition to the general federal crimi-
nal laws that apply nationwide. See supra, at 163. Given
all these considerations, it is perhaps not surprising that we
have been unable to find a single reported case in which a
federal court has used the ACA to assimilate a state murder
law to fill a supposed “gap” in the federal murder statute.

The Government, arguing to the contrary, says that Loui-
siana’s provision is a type of “child protection” statute, fill-
ing a “gap” in federal enclave-related criminal law due to
the fact that Congress left “child abuse,” like much other
domestic relations law, to the States. See Brief for United
States 23, 29-30. The fact that Congress, when writing
various criminal statutes, has focused directly upon “child
protection” weakens the force of this argument. See, e.g.,
21 U.S.C. §§859(a)—(b) (person selling drugs to minors is
subject to twice the maximum sentence as one who deals to
adults, and repeat offenders who sell to children subject
to three times the normal maximum); 18 U. S. C. §1201(g)
(“special rule” for kidnaping offenses involving minors, with
enhanced penalties in certain cases); §82241(c) and 2243 (pro-
hibiting sexual abuse of minors); §2251 (prohibiting sex-
ual exploitation of children); §2251A (selling and buying of
children); §2258 (failure to report child abuse). And, with-
out expressing any view on the merits of lower court cases
that have assimilated state child abuse statutes despite the
presence of a federal assault law, §113, see, e.g., United
States v. Brown, 608 F. 2d, at 553-554; United States v.
Fesler, 781 F. 2d 384, 390-391 (CAb5 1986), we note that the
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federal assault prohibition is less comprehensive than the
federal murder statute, and the relevant statutory relation-
ships are less direct than those at issue here. We conclude
that the consideration to which the Government points is not
strong enough to open a child-related “gap” in the compre-
hensive effort to define murder on federal enclaves.

For these reasons we agree with the Fifth Circuit that
federal law does not assimilate the child victim provision of
Louisiana’s first-degree murder statute.

Iv

The Fifth Circuit affirmed petitioner’s conviction on the
ground that the jury, in convicting petitioner under the
Louisiana statute, necessarily found all of the requisite ele-
ments of the federal second-degree murder offense. 92 F.
3d, at 1379; cf. Rutledge v. United States, 517 U. S., at 305-
306. Petitioner does not contest the legal correctness of
this conclusion.

Petitioner, however, does argue that the Fifth Circuit
was wrong to affirm her sentence (life imprisonment). She
points out that the federal second-degree murder statute, un-
like Louisiana’s first-degree murder statute, does not make
a life sentence mandatory. See 18 U.S.C. §1111(b) (sen-
tence of “any term of years or for life”). Moreover, the Sen-
tencing Guidelines provide for a range of 168 to 210 months’
imprisonment for a first-time offender who murders a “vul-
nerable victim,” United States Sentencing Commission,
Guidelines Manual §§2A1.2, 3A1.1, and ch. 5, pt. A (Now.
1994), although a judge could impose a higher sentence by
departing from the Guidelines range. See 1id., ch. 5, pt. K;
see also Koon v. United States, 518 U. S. 81, 92-96 (1996)
(describing circumstances for departures).

The Government concedes petitioner’s point. The Solici-
tor General writes:

“If the jury had found petitioner guilty of second degree
murder under federal law, the district court would have
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been required to utilize the Sentencing Guidelines pro-
visions applicable to that offense, and the court might
have imposed a sentence below the statutory maximum.
An upward departure from that range, if appropriate,
could reach the statutory maximum of a life sentence,
but it is for the district court in the first instance to
make such a determination. Resentencing under the
Guidelines is therefore appropriate if this Court vacates
petitioner’s conviction on the assimilated state offense
and orders entry of a judgment of conviction for fed-
eral second degree murder.” Brief for United States 38
(footnote and citations omitted).

We consequently vacate the Fifth Circuit’s judgment in
respect to petitioner’s sentence and remand the case for
resentencing.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

As the proliferation of opinions indicates, this is a most
difficult case. I agree with the Court’s conclusion that the
Assimilative Crimes Act (ACA), 18 U. S. C. §13(a), does not
incorporate Louisiana’s first-degree murder statute into
the criminal law governing federal enclaves in that State.
I write separately because it seems to me that the Court’s
manner of reaching that result turns the language of the
ACA into an empty vessel, and invites the lower courts to
fill it with free-ranging speculation about the result that
Congress would prefer in each case. Although I agree that
the ACA is not a model of legislative draftsmanship, I be-
lieve we have an obligation to search harder for its meaning
before abandoning the field to judicial intuition.

The Court quotes the text of the ACA early in its opinion,
but then identifies several policy reasons for leaving it be-
hind. The statutory language is deceptively simple.
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“Whoever within or upon any [federal enclave] is guilty
of any act or omission which, although not made pun-
ishable by any enactment of Congress, would be punish-
able if committed or omitted within the jurisdiction of
the State . .. in which such place is situated, . . . shall
be guilty of a like offense and subject to a like punish-
ment.” §13(a).

At first glance, this appears to say that state law is not as-
similated if the defendant can be prosecuted under any fed-
eral statute. The Court acknowledges this, but concludes
that “a literal reading of the words ‘any enactment’ would
dramatically separate the statute from its intended pur-
pose,” ante, at 160, because, for example, a general federal
assault statute would prevent assimilation of a state pro-
hibition against murder.

It seems to me that the term “any enactment” is not the
text that poses the difficulty. Whether a federal assault
statute (which is assuredly an “enactment”) prevents assimi-
lation of a state murder statute to punish an assault that
results in death depends principally upon whether fatal as-
sault constitutes the same “act or omission” that the assault
statute punishes. Many hypotheticals posing the same issue
can readily be conceived of. For example, whether a state
murder statute is barred from assimilation by a federal
double-parking prohibition, when the behavior in question
consists of the defendant’s stopping and jumping out of his
car in the traffic lane to assault and kill the victim. The
federal parking prohibition is sure enough an “enactment,”
but the issue is whether the “act or omission” to which it
applies is a different one. So also with a federal statute
punishing insurance fraud, where the murderer Kkills in order
to collect a life insurance policy on the vicetim.

Many lower courts have analyzed situations like these
under what they call the “precise acts” test, see, e. g., United
States v. Kaufman, 862 F. 2d 236 (CA9 1988), which in prac-
tice is no test at all but an appeal to vague policy intuitions.
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See, e. g., United States v. Brown, 608 F. 2d 551 (CA5 1979)
(striking a child is not the same “precise act” for purposes
of a federal assault law and a state law against child abuse).
I am skeptical of any interpretation which leaves a statute
doing no real interpretive work in most of the hard cases
which it was drafted to resolve. On that score, however, the
Court’s solution is no improvement. After rejecting pro-
posals from the petitioner and from the United States that
would have given the ACA more definite content (on the pol-
icy grounds that they would produce too little, and too much,
assimilation, respectively), the Court invites judges to specu-
late about whether Congress would approve of assimilation
in each particular case.

“[TThe court must ask . .. whether the federal statutes
that apply to the ‘act or omission’ preclude application
of the state law in question, say, because its application
would interfere with the achievement of a federal policy,
because the state law would effectively rewrite an of-
fense definition that Congress carefully considered, or
because federal statutes reveal an intent to occupy so
much of a field as would exclude use of the particular
state statute at issue . ... The primary question (we
repeat) is one of legislative intent: Does applicable fed-
eral law indicate an intent to punish conduct such as the
defendant’s to the exclusion of the particular state stat-
ute at issue?” Ante, at 164, 166 (citations omitted).

Those questions simply transform the ACA into a mirror
that reflects the judge’s assessment of whether assimilation
of a particular state law would be good federal policy.

I believe that the statutory history of the ACA supports
a more principled and constraining interpretation of the
current language. The original version of the ACA pro-
vided for assimilation whenever “any offence shall be com-
mitted . . ., the punishment of which offence is not specially
provided for by any law of the United States.” 4 Stat. 115.
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Subsequent amendments replaced the word “offence” with
“act or thing,” 35 Stat. 1145, and eventually the present
formulation, “act or omission.” But we held in Williams
v. United States, 327 U.S. 711, 722-723 (1946), that those
amendments were designed to respond to a perceived tech-
nical deficiency, and that they did not intend to change the
meaning of the Act.

Williams reached that conclusion by studying the legisla-
tive history of the ACA amendments. Although I am not
prepared to endorse that particular methodology, reading
the ACA against the backdrop of its statutory predecessors
does shed some light on its otherwise puzzling language.
An “act or omission . . . made punishable by [law]” is the
very definition of a criminal “offense,” and certainly might
have been another way to express that same idea. In addi-
tion, the ACA still provides that a defendant charged with
an assimilated state crime “shall be guilty of a like offense
and subject to a like punishment.” 18 U.S. C. §13(a) (em-
phasis added). Since an interpretation that ascribes greater
substantive significance to the amendments would produce
such a vague and unhelpful statute, I think that Williams’s
reading of the ACA was essentially correct. A defendant
may therefore be prosecuted under the ACA for an “offense”
which is “like” the one defined by state law if, and only if,
that same “offense” is not also defined by federal law.

That interpretation would hardly dispel all of the confu-
sion surrounding the ACA, because courts would still have
to decide whether the assimilated state offense is “the same”
as some crime defined by federal law. As JUSTICE KEN-
NEDY points out in dissent, “[t]here is a methodology at hand
for this purpose, and it is the Blockburger test we use in
double jeopardy law.” Post, at 182. Two offenses are dif-
ferent, for double jeopardy purposes, whenever each contains
an element that the other does not. See, e. g., Blockburger
v. United States, 284 U. S. 299, 304 (1932). That test can be
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easily and mechanically applied, and has the virtue of pro-
ducing consistent and predictable results.

The Blockburger test, however, establishes what consti-
tutes the “same offence” for purposes of the traditional prac-
tice that underlies the Double Jeopardy Clause, U. S. Const.,
Amdt. 5. That constitutional guarantee not only assumes a
scheme of “offences” much more orderly than those referred
to by the ACA (since they are the offenses designed by a
single sovereign), but also pursues policy concerns that are
entirely different. When it is fair to try a defendant a sec-
ond time has little to do with when it is desirable to subject
a defendant to two separate criminal prohibitions. Thus, for
example, double jeopardy law treats greater and lesser in-
cluded offenses as the same, see, e. g., Harris v. Oklahoma,
433 U. S. 682 (1977) (per curiam), so that a person tried for
felony murder cannot subsequently be prosecuted for the
armed robbery that constituted the charged felony. That is
fair enough; but it is assuredly not desirable that a jurisdic-
tion (the federal enclave) which has an armed robbery law
not have a felony-murder law. Contrariwise, as the Court’s
opinion points out, ante, at 163, Blockburger’s emphasis on
the formal elements of crimes causes it to deny the “same-
ness” of some quite similar offenses because of trivial dif-
ferences in the way they are defined. In other words, the
Blockburger test gives the phrase “same offence” a technical
meaning that reflects our double jeopardy traditions, see
Grady v. Corbin, 495 U. S. 508, 528-536 (1990) (SCALIA, J.,
dissenting), but that is neither a layman’s understanding of
the term nor a meaning that produces sensible results for
purposes of “gap filling.” There is no reason to assume, it
seems to me, that Congress had the term of art in the Double
Jeopardy Clause in mind when it enacted the ACA.

JUSTICE KENNEDY contends that all of these concerns can
be accommodated through adjustments to the Blockburger
test. In his view, for example, “the existence of a lesser
included federal offense does not prevent the assimilation of



178 LEWIS v. UNITED STATES

SCALIA, J., concurring in judgment

a greater state offense under the ACA, or vice versa.” Post,
at 183. He proposes that courts should “look beyond slight
differences in wording and jurisdictional elements to discern
whether, as a practical matter, the elements of the two
crimes are the same.” Post, at 182. In order to avoid over-
ruling Williams, he also suggests that assimilation is im-
proper when “Congress . . . adverts to a specific element of
an offense and sets it at a level different from the level set
by state law.” Post, at 183. 1 admire JUSTICE KENNEDY’s
effort to construct an interpretation of the ACA that yields
more certain and predictable results, but the modifications
he proposes largely dispel the virtues of familiarity, clarity,
and predictability that would make Blockburger the means
to such an end. Ultimately, moreover, those modifications
are driven by a view of the policies underlying the Act which
I do not share. JUSTICE KENNEDY contends that the ACA
is primarily about federalism, and that respect for that prin-
ciple requires a strong presumption in favor of assimilation.
Post, at 181-182. To the extent that we can divine anything
about the ACA’s “purpose” from the historical context which
produced it, I agree with the Court that the statute was
apparently designed “to fill gaps in the federal criminal law”
at a time when there was almost no federal criminal law.
Ante, at 160; see also Williams, supra, at 718-719.

Rejecting Blockburger’s elements test leaves me without
an easy and mechanical answer to the question of when a
state and federal offense are the “same” under the ACA.
But the language of the original 1825 ACA suggests that the
focus of that inquiry should be on the way that crimes were
traditionally defined and categorized at common law. It
provided that

“...if any offence shall be committed in [an enclave], the
punishment of which offence is not specially provided for
by any law of the United States, such offence shall . . .
receive the same punishment as the laws of the state . ..



Cite as: 523 U. S. 155 (1998) 179

SCALIA, J., concurring in judgment

provide for the like offence when committed within the
body of any county of such state.” 4 Stat. 115.

Congress did not provide any methodology for determining
whether an “offence” under state law is “provided for by any
law of the United States”; the statute appears, instead, to
presume the reader’s familiarity with a set of discrete “of-
fence[s]” existing apart from the particular provisions of
either state or federal statutory law.

In my opinion, the legal community of that day could only
have regarded such language as a reference to the tradi-
tional vocabulary and categories of the common law. In-
deed, the original ACA was at least in part a response to our
decision in United States v. Hudson, 7 Cranch 32 (1812),
which held that the federal courts could not recognize and
punish common-law crimes in the absence of a specific federal
statute. The common law’s taxonomy of criminal behavior
developed over the centuries through the interplay of stat-
utes and judicial decisions, and its basic categories of crimi-
nal offenses remain familiar today: murder, rape, assault,
burglary, larceny, fraud, forgery, and so on. I believe that a
contemporary reader of the original ACA would have under-
stood it to apply if, and only if, the federal criminal statutes
simply failed to cover some significant “offence” category
generally understood to be part of the common law.

Since 1825, of course, state and federal legislatures have
created a tremendous variety of new statutory crimes that
both cut across and expand the old common-law categories.
Some of those new “offences” may have become so well es-
tablished in our common legal culture that their absence
from the federal criminal law would now represent a signifi-
cant gap in its coverage—a gap of the sort the ACA was
designed to fill. That possibility introduces an unavoidable
element of judgment and discretion into the application of
the ACA, and to that extent my interpretation is subject to
the same criticisms I have leveled at the approaches taken
by the Court and by JUSTICE KENNEDY. But I think that
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danger is more theoretical than practical. The structure of
the criminal law, like the basic categories of human vice, has
remained quite stable over the centuries. There have been
a few genuine innovations recently; I have in mind, for exam-
ple, antitrust or securities crimes which did not exist in 1825.
But Congress has been the principal innovator in most of
those areas, and I doubt that courts will confront many new
“offence” candidates that are not already covered by the fed-
eral criminal law. Regardless, the approach outlined above
would produce more predictable results than the majority’s
balancing test, and has the additional virtue of being more
firmly grounded in the text and statutory history.

It also produces a clear answer in this case. Ms. Lewis’s
conduct is not just punishable under some federal criminal
statute; it is punishable as murder under 18 U. S. C. §1111.
Louisiana’s murder statutes are structured somewhat dif-
ferently from their federal counterparts, but they are still
unquestionably murder statutes. Because that “offence” is
certainly “made punishable by any enactment of Congress,”
there is no gap for the ACA to fill. That remains true even
if the common-law category at the appropriate level of gen-
erality is instead murder in the first degree. That “offence”
is also defined and punished by the federal criminal law,
although the prosecutors in this case apparently did not be-
lieve that they could establish its elements. Accordingly,
I concur in the judgment, and in Part IV of the majority’s
opinion.

JUSTICE KENNEDY, dissenting.

As the majority recognizes, the touchstone for inter-
preting the Assimilative Crimes Act (ACA) is the intent of
Congress. Ante, at 166. One of Congress’ purposes in
enacting the ACA was to fill gaps in federal criminal law.
Ante, at 160. The majority fails to weigh, however, a sec-
ond, countervailing policy behind the ACA: the value of fed-
eralism. The intent of Congress was to preserve state law
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except where it is “displaced by specific laws enacted by Con-
gress.”  Franklin v. United States, 216 U. S. 559, 568 (1910).
In other words, the ACA embodies Congress’ “policy of gen-
eral conformity to local law.” United States v. Sharpnack,
355 U. S. 286, 289 (1958). The majority quotes these pas-
sages with approval, ante, at 160, yet ignores the principles
of federalism upon which they rest.

A central tenet of federalism is concurrent jurisdiction
over many subjects. See McCulloch v. Maryland, 4 Wheat.
316, 425, 435 (1819). One result of concurrent jurisdiction is
that, outside federal enclaves, citizens can be subject to the
criminal laws of both state and federal sovereigns for the
same act or course of conduct. See Heath v. Alabama, 474
U. S. 82, 838-89 (1985). The ACA seeks to mirror the results
of concurrent jurisdiction in enclaves where, but for its pro-
visions, state laws would be suspended in their entirety.
Congress chose this means to recognize and respect the
power of both sovereigns. We should implement this princi-
ple by assimilating state law except where Congress has
manifested a contrary intention in “specific [federal] laws.”
Franklin, supra, at 568. But see ante, at 163 (suggesting
that persons within federal enclaves should not be “randomly
subject” to state as well as federal law, even though both
sovereigns regulate those outside enclaves).

The majority recognizes that assimilation is not barred
simply because the conduct at issue could be punished under a
federal statute. It is correct, then, to assume that assimila-
tion depends on whether Congress has proscribed the same of-
fense. Ante, at 161-162. Yet in trying to define the same
offense, the majority asks whether assimilation would inter-
fere with a federal policy, rewrite a federal offense, or in-
trude upon a field occupied by the Federal Government.
Ante, at 164-165. The majority’s standards are a round-
about way to ask whether specific federal laws conflict with
state laws. The standards take too little note of the value
of federalism and the concomitant presumption in favor of
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assimilation. And for many concrete cases, they are too
vague to be of help.

A more serious problem with the majority’s approach,
however, is that it undervalues the best indicia of congres-
sional intent: the words of the criminal statutes in question
and the factual elements they define. There is a methodol-
ogy at hand for this purpose, and it is the Blockburger test
we use in double jeopardy law. See Blockburger v. United
States, 284 U. S. 299 (1932); see also Missouri v. Hunter, 459
U. S. 359, 366-367 (1983) (Blockburger is a rule for divining
congressional intent). Under Blockburger, we examine
whether “[e]ach of the offenses created requires proof of a
different element.” 284 U. S., at 304. In other words, does
“each provision requir[e] proof of a fact which the other does
not”? Ibid.

The same-elements test turns on the texts of the statutes
in question, the clearest and most certain indicators of the
will of Congress. The test is straightforward, and courts
and Congress are already familiar with its dynamic. Fol-
lowing Blockburger, a same-elements approach under the
ACA would respect federalism by allowing a broad scope
for assimilation of state law. The majority rejects this ap-
proach, however, because federal and state statutes may
have trivial differences in wording or may differ in jurisdic-
tional elements. Ante, at 163, 165.

It would be simpler and more faithful to federalism to use
a same-elements inquiry as the starting point for the ACA
analysis. Courts could use this standard and still accommo-
date the majority’s concerns. Under this view, we would
look beyond slight differences in wording and jurisdictional
elements to discern whether, as a practical matter, the ele-
ments of the two crimes are the same. The majority frets
that a small difference in the definitions of purses in federal
and state purse-snatching laws would by itself permit assimi-
lation. Ante, at 163. But a slight difference in definition
need not by itself allow assimilation. See Amar & Marcus,
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Double Jeopardy Law After Rodney King, 95 Colum. L. Rev.
1, 38-44 (1995) (advocating a similar approach for double
jeopardy claims involving combinations of federal and state
offenses). The majority also wonders whether one could
assimilate state laws forbidding robbery of state-chartered
banks because a federal bank-robbery law did not require
a state charter. Ante, at 163. But again, a jurisdictional
element need not by itself allow assimilation, if all substan-
tive elements of the offenses are identical.

Because the purposes of the ACA and double jeopardy law
differ, some other adjustments to Blockburger may be neces-
sary. For instance, Blockburger treats greater and lesser
included offenses as the same to protect the finality of a sin-
gle prosecution, but finality is not the purpose of the ACA.
Congress chooses to allow greater and lesser included of-
fenses to coexist at the federal level, though a particular
offender cannot be convicted of both. So too the existence
of a lesser included federal offense does not prevent the as-
similation of a greater state offense under the ACA, or vice
versa. See ante, at 171 (citing cases finding federal assault
statute does not prevent assimilation of state child-abuse
laws).

Another way in which the ACA differs from double jeop-
ardy law is compelled by our own precedent interpreting the
ACA. See Williams v. United States, 327 U. S. 711 (1946).
Congress sometimes adverts to a specific element of an of-
fense and sets it at a level different from the level set by
state law. When the federal and state offenses have other-
wise identical elements, assimilation is not proper. In the
Williams case, for example, a state statutory-rape law set
the age of majority at 18. Id., at 716. Congress had
enacted a federal carnal-knowledge statute, setting the age
of majority at 16. Id., at 714, n. 6. Once Congress had ad-
verted to and set the age of majority, state law could not be
used to rewrite and broaden this particular element. See
1d., at T17-718, 724-725. Because Congress had manifested



184 LEWIS v. UNITED STATES

KENNEDY, J., dissenting

a clear intent to the contrary, assimilation was improper.
The same would be true if a state grand-larceny law required
a theft of at least $200, while a federal grand-larceny law
required a theft of $250 or more.

Congress could have defined first-degree murder to include
the killing of children younger than 3, even though state law
set the requisite age at 12. Had Congress done so, Wil-
liams would apply and assimilation of state law would be
improper if all other elements were the same. Here, on the
other hand, Congress has not taken a victim’s age into ac-
count at all in defining first-degree murder. The state of-
fense includes a substantive age element missing from the
federal statute, so the two do not share the same elements
and assimilation is proper. The majority’s analysis is more
obscure and leads it to an incorrect conclusion. For these
reasons, and with all respect, I dissent.
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CERTIORARI TO THE COURT OF APPEALS OF MARYLAND
No. 96-8653. Argued December 8, 1997—Decided March 9, 1998

Anthony Bell confessed to the police that he, petitioner Gray, and another
man participated in the beating that caused Stacey Williams’ death.
After the third man died, a Maryland grand jury indicted Bell and Gray
for murder, and the State tried them jointly. When the trial judge
permitted the State to introduce a redacted version of Bell’s confession,
the detective who read it to the jury said “deleted” or “deletion” when-
ever the name of Gray or the third participant appeared. Immediately
after that reading, however, the detective answered affirmatively when
the prosecutor asked, “after [Bell] gave you that information, you subse-
quently were able to arrest . .. Gray; is that correct?” The State also
introduced a written copy of the confession with the two names omitted,
leaving in their place blanks separated by commas. The judge in-
structed the jury that the confession could be used as evidence only
against Bell, not Gray. The jury convicted both defendants. Mary-
land’s intermediate appellate court held that Bruton v. United States,
391 U.S. 123, prohibited use of the confession and set aside Gray’s
conviction. Maryland’s highest court disagreed and reinstated that
conviction.

Held: The confession here at issue, which substituted blanks and the word
“delete” for Gray’s proper name, falls within the class of statements to
which Bruton’s protective rule applies. Pp. 189-197.

(@) Bruton also involved two defendants tried jointly for the same
crime, with the confession of one of them incriminating both himself and
the other. This Court held that, despite a limiting instruction that the
jury should consider the confession as evidence only against the confess-
ing codefendant, the introduction of such a confession at a joint trial
violates the nonconfessing defendant’s Sixth Amendment right to cross-
examine witnesses. The Court explained that this situation, in which
the powerfully incriminating extrajudicial statements of a codefendant
are deliberately spread before the jury in a joint trial, is one of the
contexts in which the risk that the jury will not, or cannot, follow limit-
ing instructions is so great, and the consequences of failure so devastat-
ing to the defendant, that the introduction of the evidence cannot be
allowed. See 391 U.S,, at 135-136. Bruton’s scope was limited by
Richardson v. Marsh, 481 U. S. 200, 211, in which the Court held that
the Confrontation Clause is not violated by the admission of a nontesti-
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fying codefendant’s confession with a proper limiting instruction when
the confession is redacted to eliminate not only that defendant’s name,
but any reference to his or her existence. Pp. 189-191.

(b) Unlike Richardson’s redacted confession, the confession here re-
fers directly to Gray’s “existence.” Redactions that simply replace a
name with an obvious blank space or a word such as “deleted” or a
symbol or other similarly obvious indications of alteration leave state-
ments that, considered as a class, so closely resemble Bruton’s unre-
dacted statements as to warrant the same legal results. For one thing,
a jury will often react similarly to an unredacted confession and a con-
fession redacted as here, for it will realize that the confession refers
specifically to the defendant, even when the State does not blatantly
link the defendant to the deleted name, as it did below by asking the
detective whether Gray was arrested on the basis of information in
Bell’s confession. For another thing, the obvious deletion may well call
the jurors’ attention specially to the removed name. By encouraging
the jury to speculate about the reference, the redaction may overempha-
size the importance of the confession’s accusation—once the jurors work
out the reference. Finally, Bruton’s protected statements and state-
ments redacted to leave a blank or some other similarly obvious alter-
ation, function the same way grammatically: They point directly to, and
accuse, the nonconfessing codefendant. Pp. 192-195.

(¢) Although Richardson placed outside Bruton’s scope statements
that incriminate inferentially, 481 U. S., at 208, and the jury must use
inference to connect Bell’s statements with Gray, Richardson does not
control the result here. Inference pure and simple cannot make the
critical difference. If it did, then Richardson would also place outside
Bruton’s scope confessions that use, e. g., nicknames and unique descrip-
tions, whereas this Court has assumed that such identifiers fall inside
Bruton’s protection, see Harrington v. California, 395 U. S. 250, 253.
Thus, Richardson must depend in significant part upon the kind of, not
the simple fact of, inference. Richardson’s inferences involved state-
ments that did not refer directly to the defendant himself, but became
incriminating “only when linked with evidence introduced later at trial.”
481 U. 8., at 208. In contrast, the inferences here involve statements
that, despite redaction, obviously refer directly to someone, often obvi-
ously to Gray, and involve inferences that a jury ordinarily could make
immediately, even were the confession the very first item introduced at
trial. Richardson’s policy reasons for its conclusion—that application
of Brutow’s rule would force prosecutors to abandon use either of the
confession or of a joint trial in instances where adequate redaction
would “not [be] possible,” 481 U. S., at 209, and would lead to those same
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results, or provoke mistrials, because of the difficulty of predicting, be-
fore introduction of all the evidence, whether Bruton barred use of a
particular confession that incriminated “by connection,” see tbid.—are
inapplicable in the circumstances here. Pp. 195-197.

344 Md. 417, 687 A. 2d 660, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, SOUTER, and GINSBURG, JJ., joined. SCALIA, J., filed a dis-
senting opinion, in which REHNQUIST, C. J., and KENNEDY and THOMAS,
Jd., joined, post, p. 200.

Arthur A. DeLano, Jr., argued the cause for petitioner.
With him on the briefs were Stephen E. Harris and Nancy
S. Forster.

Carmen M. Shepard, Deputy Attorney General of Mary-
land, argued the cause for respondent. With her on the
brief were J. Joseph Curran, Jr., Attorney General, and
Gary E. Bair and Mary Ellen Barbera, Assistant Attor-
neys General.

Roy W. McLeese III argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Acting Solicitor General Waxman, Acting
Assistant Attorney General Keeney, and Deputy Solicitor
General Dreeben.™*

*David Reiser and Barbara E. Bergman filed a brief for the National
Association of Criminal Defense Lawyers et al. as amici curiae urging
reversal.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Dennis C. Vacco, Attorney General of New York, Barbara
G. Billet, Solicitor General, Peter H. Schiff, Deputy Solicitor General, and
Marlene O. Tuczinski, Assistant Attorney General, John M. Balley, Chief
State’s Attorney of Connecticut, and by the Attorneys General for their
respective States as follows: M. Jane Brady of Delaware, Margery S.
Bronster of Hawaii, Richard P. Ieyoub of Louisiana, Frank J. Kelley of
Michigan, Joseph P. Mazurek of Montana, Frankie Sue Del Papa of Ne-
vada, W. A. Drew Edmondson of Oklahoma, Jan Graham of Utah, and
William H. Sorrell of Vermont; and for the Criminal Justice Legal Foun-
dation by Kent S. Scheidegger and Charles L. Hobson.
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JUSTICE BREYER delivered the opinion of the Court.

The issue in this case concerns the application of Bruton
v. United States, 391 U. S. 123 (1968). Bruton involved two
defendants accused of participating in the same crime and
tried jointly before the same jury. One of the defendants
had confessed. His confession named and incriminated the
other defendant. The trial judge issued a limiting instruec-
tion, telling the jury that it should consider the confession as
evidence only against the codefendant who had confessed and
not against the defendant named in the confession. Bruton
held that, despite the limiting instruction, the Constitution
forbids the use of such a confession in the joint trial.

The case before us differs from Bruton in that the prose-
cution here redacted the codefendant’s confession by substi-
tuting for the defendant’s name in the confession a blank
space or the word “deleted.” We must decide whether these
substitutions make a significant legal difference. We hold
that they do not and that Bruton’s protective rule applies.

I

In 1993, Stacey Williams died after a severe beating. An-
thony Bell gave a confession, to the Baltimore City police, in
which he said that he (Bell), Kevin Gray, and Jacquin “Tank”
Vanlandingham had participated in the beating that resulted
in Williams’ death. Vanlandingham later died. A Maryland
grand jury indicted Bell and Gray for murder. The State of
Maryland tried them jointly.

The trial judge, after denying Gray’s motion for a separate
trial, permitted the State to introduce Bell’s confession into
evidence at trial. But the judge ordered the confession re-
dacted. Consequently, the police detective who read the
confession into evidence said the word “deleted” or “dele-
tion” whenever Gray’s name or Vanlandingham’s name ap-
peared. Immediately after the police detective read the
redacted confession to the jury, the prosecutor asked, “after
he gave you that information, you subsequently were able
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to arrest Mr. Kevin Gray; is that correct?” The officer re-
sponded, “That’s correct.” App. 12. The State also intro-
duced into evidence a written copy of the confession with
those two names omitted, leaving in their place blank white
spaces separated by commas. See Appendix, infra. The
State produced other witnesses, who said that six persons
(including Bell, Gray, and Vanlandingham) participated in the
beating. Gray testified and denied his participation. Bell
did not testify.

When instructing the jury, the trial judge specified that
the confession was evidence only against Bell; the instruc-
tions said that the jury should not use the confession as evi-
dence against Gray. The jury convicted both Bell and Gray.
Gray appealed.

Maryland’s intermediate appellate court accepted Gray’s
argument that Bruton prohibited use of the confession and
set aside his conviction. 107 Md. App. 311, 667 A. 2d 983
(1995). Maryland’s highest court disagreed and reinstated
the conviction. 344 Md. 417, 687 A. 2d 660 (1997). We
granted certiorari in order to consider Bruton’s application
to a redaction that replaces a name with an obvious blank
space or symbol or word such as “deleted.”

II

In deciding whether Bruton’s protective rule applies to
the redacted confession before us, we must consider both
Bruton and a later case, Richardson v. Marsh, 481 U. S. 200
(1987), which limited Bruton’s scope. We shall briefly sum-
marize each of these two cases.

Bruton, as we have said, involved two defendants—Evans
and Bruton—tried jointly for robbery. Evans did not tes-
tify, but the Government introduced into evidence Evans’
confession, which stated that both he (Evans) and Bruton
together had committed the robbery. 391 U.S., at 124.
The trial judge told the jury it could consider the confession
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as evidence only against Evans, not against Bruton. Id., at
125.

This Court held that, despite the limiting instruction, the
introduction of Evans’ out-of-court confession at Bruton’s
trial had violated Bruton’s right, protected by the Sixth
Amendment, to cross-examine witnesses. Id., at 137. The
Court recognized that in many circumstances a limiting in-
struction will adequately protect one defendant from the
prejudicial effects of the introduction at a joint trial of evi-
dence intended for use only against a different defendant.
Id., at 135. But it said:

“[T]here are some contexts in which the risk that the
jury will not, or cannot, follow instructions is so great,
and the consequences of failure so vital to the defend-
ant, that the practical and human limitations of the jury
system cannot be ignored. Such a context is presented
here, where the powerfully incriminating extrajudicial
statements of a codefendant, who stands accused side-
by-side with the defendant, are deliberately spread
before the jury in a joint trial. Not only are the in-
criminations devastating to the defendant but their
credibility is inevitably suspect . ... The unreliability
of such evidence is intolerably compounded when the
alleged accomplice, as here, does not testify and cannot
be tested by cross-examination.” Id., at 135-136 (cita-
tions omitted).

The Court found that Evans’ confession constituted just such
a “powerfully incriminating extrajudicial statemen[t],” and
that its introduction into evidence, insulated from cross-
examination, violated Bruton’s Sixth Amendment rights.
Id., at 135.

In Richardson v. Marsh, supra, the Court considered a
redacted confession. The case involved a joint murder trial
of Marsh and Williams. The State had redacted the confes-
sion of one defendant, Williams, so as to “omit all reference”
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to his codefendant, Marsh—“indeed, to omit all indication
that anyone other than . .. Williams” and a third person had
“participated in the crime.” Id., at 203 (emphasis in origi-
nal). The trial court also instructed the jury not to consider
the confession against Marsh. Id., at 205. As redacted, the
confession indicated that Williams and the third person had
discussed the murder in the front seat of a car while they
traveled to the victim’s house. Id., at 203-204, n. 1. The
redacted confession contained no indication that Marsh—or
any other person—was in the car. [bid. Later in the trial,
however, Marsh testified that she was in the back seat of the
car. Id., at 204. For that reason, in context, the confession
still could have helped convince the jury that Marsh knew
about the murder in advance and therefore had participated
knowingly in the crime.

The Court held that this redacted confession fell outside
Bruton’s scope and was admissible (with appropriate limiting
instructions) at the joint trial. The Court distinguished
Evans’ confession in Bruton as a confession that was “in-
criminating on its face,” and which had “expressly impli-
catled]” Bruton. 481 U.S., at 208. By contrast, Williams’
confession amounted to “evidence requiring linkage” in that
it “became” incriminating in respect to Marsh “only when
linked with evidence introduced later at trial.” Ibid. The
Court held

“that the Confrontation Clause is not violated by the
admission of a nontestifying codefendant’s confession
with a proper limiting instruction when, as here, the
confession is redacted to eliminate not only the defend-
ant’s name, but any reference to his or her existence.”
Id., at 211.

The Court added: “We express no opinion on the admissibil-
ity of a confession in which the defendant’s name has been
replaced with a symbol or neutral pronoun.” Id., at 211,
n. 5.
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Originally, the codefendant’s confession in the case before
us, like that in Bruton, referred to, and directly implicated,
another defendant. The State, however, redacted that con-
fession by removing the nonconfessing defendant’s name.
Nonetheless, unlike Richardson’s redacted confession, this
confession refers directly to the “existence” of the noncon-
fessing defendant. The State has simply replaced the non-
confessing defendant’s name with a kind of symbol, namely,
the word “deleted” or a blank space set off by commas. The
redacted confession, for example, responded to the question
“Who was in the group that beat Stacey,” with the phrase
“Me, and a few other guys.” See
Appendlx mfra, at 199. And when the police witness read
the confession in court, he said the word “deleted” or “dele-
tion” where the blank spaces appear. We therefore must
decide a question that Richardson left open, namely,
whether redaction that replaces a defendant’s name with
an obvious indication of deletion, such as a blank space,
the word “deleted,” or a similar symbol, still falls within
Bruton’s protective rule. We hold that it does.

Bruton, as interpreted by Richardson, holds that certain
“powerfully incriminating extrajudicial statements of a co-
defendant”—those naming another defendant—considered as
a class, are so prejudicial that limiting instructions cannot
work. Richardson, 481 U. S., at 207; Bruton, 391 U. S., at
135. Unless the prosecutor wishes to hold separate trials or
to use separate juries or to abandon use of the confession,
he must redact the confession to reduce significantly or to
eliminate the special prejudice that the Bruton Court found.
Redactions that simply replace a name with an obvious blank
space or a word such as “deleted” or a symbol or other simi-
larly obvious indications of alteration, however, leave state-
ments that, considered as a class, so closely resemble Bru-
ton’s unredacted statements that, in our view, the law must
require the same result.
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For one thing, a jury will often react similarly to an unre-
dacted confession and a confession redacted in this way, for
the jury will often realize that the confession refers specifi-
cally to the defendant. This is true even when the State
does not blatantly link the defendant to the deleted name, as
it did in this case by asking whether Gray was arrested on
the basis of information in Bell’s confession as soon as the
officer had finished reading the redacted statement. Con-
sider a simplified but typical example, a confession that reads
“I, Bob Smith, along with Sam Jones, robbed the bank.” To
replace the words “Sam Jones” with an obvious blank will
not likely fool anyone. A juror somewhat familiar with
criminal law would know immediately that the blank, in the
phrase “I, Bob Smith, along with , robbed the bank,”
refers to defendant Jones. A juror who does not know the
law and who therefore wonders to whom the blank might
refer need only lift his eyes to Jones, sitting at counsel table,
to find what will seem the obvious answer, at least if the
juror hears the judge’s instruction not to consider the confes-
sion as evidence against Jones, for that instruction will pro-
vide an obvious reason for the blank. A more sophisticated
juror, wondering if the blank refers to someone else, might
also wonder how, if it did, the prosecutor could argue the
confession is reliable, for the prosecutor, after all, has been
arguing that Jones, not someone else, helped Smith commit
the crime.

For another thing, the obvious deletion may well call the
jurors’ attention specially to the removed name. By encour-
aging the jury to speculate about the reference, the redaction
may overemphasize the importance of the confession’s accu-
sation—once the jurors work out the reference. That is why
Judge Learned Hand, many years ago, wrote in a similar
instance that blacking out the name of a codefendant not only
“would have been futile. . . . [T]here could not have been the
slightest doubt as to whose names had been blacked out,”
but “even if there had been, that blacking out itself would
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have not only laid the doubt, but underscored the answer.”
United States v. Delli Paolt, 229 F. 2d 319, 321 (CA2 1956),
aff’d, 352 U.S. 232 (1957), overruled by Bruton v. United
States, 391 U. S. 123 (1968). See also Malinskr v. New York,
324 U. S. 401, 430 (1945) (Rutledge, J., dissenting) (describing
substitution of names in confession with “X” or “Y” and
other similar redactions as “devices . . . so obvious as per-
haps to emphasize the identity of those they purported to
conceal”).

Finally, Bruton’s protected statements and statements
redacted to leave a blank or some other similarly obvious al-
teration function the same way grammatically. They are
directly accusatory. Evans’ statement in Bruton used a
proper name to point explicitly to an accused defendant.
And Bruton held that the “powerfully incriminating” effect
of what Justice Stewart called “an out-of-court accusation,”
391 U. S., at 138 (concurring opinion), creates a special, and
vital, need for cross-examination—a need that would be im-
mediately obvious had the codefendant pointed directly to
the defendant in the courtroom itself. The blank space in
an obviously redacted confession also points directly to the
defendant, and it accuses the defendant in a manner similar
to Evans’ use of Bruton’s name or to a testifying codefend-
ant’s accusatory finger. By way of contrast, the factual
statement at issue in Richardson—a statement about what
others said in the front seat of a car—differs from directly
accusatory evidence in this respect, for it does not point
directly to a defendant at all.

We concede certain differences between Bruton and this
case. A confession that uses a blank or the word “delete”
(or, for that matter, a first name or a nickname) less obvi-
ously refers to the defendant than a confession that uses the
defendant’s full and proper name. Moreover, in some in-
stances the person to whom the blank refers may not be
clear: Although the followup question asked by the State in
this case eliminated all doubt, the reference might not be
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transparent in other cases in which a confession, like the
present confession, uses two (or more) blanks, even though
only one other defendant appears at trial, and in which the
trial indicates that there are more participants than the con-
fession has named. Nonetheless, as we have said, we be-
lieve that, considered as a class, redactions that replace a
proper name with an obvious blank, the word “delete,” a
symbol, or similarly notify the jury that a name has been
deleted are similar enough to Bruton’s unredacted confes-
sions as to warrant the same legal results.

Iv

The State, in arguing for a contrary conclusion, relies
heavily upon Richardson. But we do not believe Richard-
son controls the result here. We concede that Richardson
placed outside the scope of Bruton’s rule those statements
that incriminate inferentially. 481 U.S., at 208. We also
concede that the jury must use inference to connect the
statement in this redacted confession with the defendant.
But inference pure and simple cannot make the critical dif-
ference, for if it did, then Richardson would also place out-
side Bruton’s scope confessions that use shortened first
names, nicknames, descriptions as unique as the “red-haired,
bearded, one-eyed man-with-a-limp,” United States v. Grin-
nell Corp., 384 U. S. 563, 591 (1966) (Fortas, J., dissenting),
and perhaps even full names of defendants who are always
known by a nickname. This Court has assumed, however,
that nicknames and specific descriptions fall inside, not out-
side, Bruton’s protection. See Harrington v. California,
395 U. S. 250, 253 (1969) (assuming Bruton violation where
confessions describe codefendant as the “white guy” and
gives a description of his age, height, weight, and hair color).
The Solicitor General, although supporting Maryland in this
case, concedes that this is appropriate. Brief for United
States as Amicus Curiae 18-19, n. 8.
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That being so, Richardson must depend in significant part
upon the kind of, not the simple fact of, inference. Richard-
son’s inferences involved statements that did not refer di-
rectly to the defendant himself and which became incrimi-
nating “only when linked with evidence introduced later at
trial.” 481 U.S., at 208. The inferences at issue here in-
volve statements that, despite redaction, obviously refer di-
rectly to someone, often obviously the defendant, and which
involve inferences that a jury ordinarily could make immedi-
ately, even were the confession the very first item introduced
at trial. Moreover, the redacted confession with the blank
prominent on its face, in Richardson’s words, “facially in-
criminat[es]” the codefendant. Id., at 209 (emphasis added).
Like the confession in Bruton itself, the accusation that the
redacted confession makes “is more vivid than inferential in-
crimination, and hence more difficult to thrust out of mind.”
481 U. S., at 208.

Nor are the policy reasons that Richardson provided in
support of its conclusion applicable here. Richardson ex-
pressed concern lest application of Bruton’s rule apply
where “redaction” of confessions, particularly “confessions
incriminating by connection,” would often “not [be] possi-
ble,” thereby forcing prosecutors too often to abandon use
either of the confession or of a joint trial. 481 U. S., at 2009.
Additional redaction of a confession that uses a blank space,
the word “delete,” or a symbol, however, normally is possi-
ble. Consider as an example a portion of the confession be-
fore us: The witness who read the confession told the jury
that the confession (among other things) said,

“Question: Who was in the group that beat Stacey?

“Answer: Me, deleted, deleted, and a few other guys.”
App. 11.

Why could the witness not, instead, have said:

“Question: Who was in the group that beat Stacey?
“Answer: Me and a few other guys.”
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Richardson itself provides a similar example of this kind of
redaction. The confession there at issue had been “redacted
to omit all reference to respondent—indeed, to omit all indi-
cation that anyone other than Martin and Williams partici-
pated in the crime,” 481 U. S., at 203 (emphasis deleted), and
it did not indicate that it had been redacted. But cf. post,
at 203 (SCALIA, J., dissenting) (suggesting that the Court has
“never before endorsed . . . the redaction of a statement by
some means other than the deletion of certain words, with
the fact of the deletion shown”).

The Richardson Court also feared that the inclusion,
within Bruton’s protective rule, of confessions that incrimi-
nated “by connection” too often would provoke mistrials, or
would unnecessarily lead prosecutors to abandon the confes-
sion or joint trial, because neither the prosecutors nor the
judge could easily predict, until after the introduction of all
the evidence, whether or not Bruton had barred use of the
confession. 481 U. S,, at 209. To include the use of blanks,
the word “delete,” symbols, or other indications of redaction,
within Brutow’s protections, however, runs no such risk.
Their use is easily identified prior to trial and does not de-
pend, in any special way, upon the other evidence introduced
in the case. We also note that several Circuits have inter-
preted Bruton similarly for many years, see, e.g., United
States v. Gareia, 836 F. 2d 385 (CAS8 1987); Clark v. Maggio,
737 F. 2d 471 (CA5 1984), yet no one has told us of any sig-
nificant practical difficulties arising out of their administra-
tion of that rule.

For these reasons, we hold that the confession here at
issue, which substituted blanks and the word “delete” for the
petitioner’s proper name, falls within the class of statements
to which Bruton’s protections apply.

The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.
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APPENDIX TO OPINION OF THE COURT

[Typewritten Version of Handwritten Redacted Statement,
State’s Exhibit 5B]

(REDACTED STATEMENT)

This is a statement of Anthony Bell, taken on 1-4-94 at 0925
hrs in the small interview room. Statement taken by Det.
Pennington and Det. Ritz.

(Q) Is your name Anthony Bell

(A) Yes

(Q) Are 19 years old and your date of Birth is 6-17-74

(A) Yes

(Q) Can you read and write

(A) Yes

(Q) Are you under the influence of alcohol or drugs

(A) No

(Q) You were explained your Explanation of Rights, do
you fully understand them

(A) Yes

(Q) Are you willing to answer questions without an attor-
ney present at this time

(A) Yes

Anthony Bell

[Page -2-]
Bell, Anthony

(Q) Has anyone promised you anything if you answer
questions

(A) No

(Q) What can you tell me about the beating of Stacey
Williams that occurred on 10 November 1993

(A) An argument broke out between and Stacey in
the 500 blk of Louden Ave Stacey got smacked and then
ran into Wildwood Parkway. Me , and a few

other guys ran after Stacey. We caught up to him on Wild-
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wood Parkway. We beat Stacey up. After we beat Stacey
up, we walked him back to Louden Ave I then walked over
and used the phone. Stacey and the others walked down
Louden

(Q) When Stacey was beaten on Wildwood Parkway, how
was he beaten

Anthony Bell

[Page -3-]
Bell, Anthony

(A) Hit, kicked

(Q) Who hit and kicked Stacey

(A) T hit Stacey, he was kicked but I don’t know who
kicked him

(Q) Who was in the group that beat Stacey

(A) Me, , and a few other guys

(Q) Do you have the other guys names

(A) , and me, I don’t remember who was
out there

(Q) Did anyone pick Stacey up and drop him to the ground
(A) No when I was there.
(Q) What was the argument over between Stacey and

Anthony Bell

[Page -4-]
Bell, Anthony

(A) Some money that Stacey owed

(Q) How many guys were hitting on Stacey

(A) About six guys

(Q) Do you have a black jacket with Park Heights written
on the back

(A) Yeh

(Q) Who else has these jacket.

(A) )
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(Q) After reading this statement would you sign it
(A) Yes
Anthony Bell

Det. William F. Ritz Det. Homer Pennington

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUS-
TICE KENNEDY, and JUSTICE THOMAS join, dissenting.

In Richardson v. Marsh, 481 U. S. 200 (1987), we declined
to extend the “narrow exception” of Bruton v. United States,
391 U.S. 123 (1968), beyond confessions that facially in-
criminate a defendant. Today the Court “concede[s] that
Richardson placed outside the scope of Bruton’s rule those
statements that incriminate inferentially,” ante, at 195, and
“concede[s] that the jury must use inference to connect the
statement in this redacted confession with the defendant,”
ibid., but nonetheless extends Bruton to confessions that
have been redacted to delete the defendant’s name. Be-
cause I believe the line drawn in Richardson should not be
changed, I respectfully dissent.

The almost invariable assumption of the law is that jurors
follow their instructions. Francis v. Franklin, 471 U.S.
307, 324-325, n. 9 (1985). This rule “is a pragmatic one,
rooted less in the absolute certitude that the presumption is
true than in the belief that it represents a reasonable practi-
cal accommodation of the interests of the state and the
defendant in the criminal justice process.” Richardson,
supra, at 211. We have held, for example, that the state
may introduce evidence of a defendant’s prior convictions for
the purpose of sentencing enhancement, or statements elic-
ited from a defendant in violation of Miranda v. Arizona,
384 U. S. 436 (1966), for the purpose of impeachment, so long
as the jury is instructed that such evidence may not be con-
sidered for the purpose of determining guilt. Spencer v.
Texas, 385 U.S. 554 (1967); Harris v. New York, 401 U. S.
222 (1971). The same applies to codefendant confessions:
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“[A] witness whose testimony is introduced at a joint trial is
not considered to be a witness ‘against’ a defendant if the
jury is instructed to consider that testimony only against a
codefendant.” Richardson, supra, at 206. In Bruton, we
recognized a “narrow exception” to this rule: “We held that
a defendant is deprived of his Sixth Amendment right of con-
frontation when the facially incriminating confession of a
nontestifying codefendant is introduced at their joint trial,
even if the jury is instructed to consider the confession only
against the codefendant.” 481 U. S., at 207.

We declined in Richardson, however, to extend Bruton
to confessions that incriminate only by inference from other
evidence. When incrimination is inferential, “it is a less
valid generalization that the jury will not likely obey the
instruction to disregard the evidence.” 481 U.S., at 208.
Today the Court struggles to decide whether a confession
redacted to omit the defendant’s name is incriminating on its
face or by inference. On the one hand, the Court “concede[s]
that the jury must use inference to connect the statement in
this redacted confession with the defendant,” ante, at 195,
but later asserts, on the other hand, that “the redacted con-
fession with the blank prominent on its face . . . ‘facially
incriminat[es]’” him, ante, at 196. The Court should have
stopped with its concession: The statement “Me, deleted, de-
leted, and a few other guys” does not facially incriminate
anyone but the speaker. The Court’s analogizing of “de-
leted” to a physical description that clearly identifies the
defendant (which we have assumed Bruton covers, see
Harrington v. California, 395 U.S. 250, 253 (1969)) does
not survive scrutiny. By “facially incriminating,” we have
meant incriminating independent of other evidence intro-
duced at trial. Richardson, supra, at 208-209. Since the
defendant’s appearance at counsel table is not evidence, the
description “red-haired, bearded, one-eyed man-with-a-
limp,” ante, at 195, would be facially incriminating—unless,
of course, the defendant had dyed his hair black and shaved
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his beard before trial, and the prosecution introduced evi-
dence concerning his former appearance. Similarly, the
statement “Me, Kevin Gray, and a few other guys” would be
facially incriminating, unless the defendant’s name set forth
in the indictment was not Kevin Gray, and evidence was in-
troduced to the effect that he sometimes used “Kevin Gray”
as an alias. By contrast, the person to whom “deleted” re-
fers in “Me, deleted, deleted, and a few other guys” is not
apparent from anything the jury knows independent of the
evidence at trial. Though the jury may speculate, the state-
ment expressly implicates no one but the speaker.

Of course the Court is correct that confessions redacted to
omit the defendant’s name are more likely to incriminate
than confessions redacted to omit any reference to his exist-
ence. But it is also true—and more relevant here—that con-
fessions redacted to omit the defendant’s name are less likely
to incriminate than confessions that expressly state it. The
latter are “powerfully incriminating” as a class, Bruton,
supra, at 124, n. 1, 135; the former are not so. Here, for in-
stance, there were two names deleted, five or more partici-
pants in the crime, and only one other defendant on trial. The
jury no doubt may “speculate about the reference,” ante, at
193, as it speculates when evidence connects a defendant to a
confession that does not refer to his existence. The issue,
however, is not whether the confession incriminated peti-
tioner, but whether the incrimination is so “powerful” that we
must depart from the normal presumption that the jury fol-
lows its instructions. Richardson, supra, at 208, n. 3. 1
think it is not—and I am certain that drawing the line for de-
parting from the ordinary rule at the facial identification of
the defendant makes more sense than drawing it anywhere
else.

The Court’s extension of Bruton to name-redacted confes-
sions “as a class” will seriously compromise “society’s com-
pelling interest in finding, convicting, and punishing those
who violate the law.” Moran v. Burbine, 475 U. S. 412, 426
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(1986) (citation omitted). We explained in Richardson that
forgoing use of codefendant confessions or joint trials was
“too high” a price to ensure that juries never disregard their
instructions. 481 U. S., at 209-210. The Court minimizes
the damage that it does by suggesting that “[a]dditional re-
daction of a confession that uses a blank space, the word
‘delete,” or a symbol . . . normally is possible.” In the pres-
ent case, it asks, why could the police officer not have testi-
fied that Bell’'s answer was “Me and a few other guys”?
Ante, at 196. The answer, it seems obvious to me, is be-
cause that is not what Bell said. Bell’s answer was “Me,
Tank, Kevin and a few other guys.” Introducing the state-
ment with full disclosure of deletions is one thing; introduc-
ing as the complete statement what was in fact only a part
is something else. And of course even concealed deletions
from the text will often not do the job that the Court de-
mands. For inchoate offenses—conspiracy in particular—
redaction to delete all reference to a confederate would often
render the confession nonsensical. If the question was
“Who agreed to beat Stacey?”, and the answer was “Me and
Kevin,” we might redact the answer to “Me and [deleted],”
or perhaps to “Me and somebody else,” but surely not to
just “Me”—for that would no longer be a confession to the
conspiracy charge, but rather the foundation for an insanity
defense. To my knowledge we have never before en-
dorsed—and to my strong belief we ought not endorse—the
redaction of a statement by some means other than the dele-
tion of certain words, with the fact of the deletion shown.!
The risk to the integrity of our system (not to mention the
increase in its complexity) posed by the approval of such

!The Court is mistaken to suggest that in Richardson v. Marsh, 481
U. S. 200 (1987), we endorsed rewriting confessions as a proper method of
redaction. See ante, at 197. There the parties agreed to the method of
redaction, App. in Richardson v. Marsh, O. T. 1986, No. 85-1433, pp. 100,
107-108, and we had no occasion to address the propriety of editing confes-
sions without showing the nature of the editing.
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freelance editing seems to me infinitely greater than the risk
posed by the entirely honest reproduction that the Court
disapproves.

The United States Constitution guarantees, not a perfect
system of criminal justice (as to which there can be consider-
able disagreement), but a minimum standard of fairness.
Lest we lose sight of the forest for the trees, it should be
borne in mind that federal and state rules of criminal proce-
dure—which can afford to seek perfection because they can
be more readily changed—exclude nontestifying-codefendant
confessions even where the Sixth Amendment does not.
Under the Federal Rules of Criminal Procedure (and Mary-
land’s), a trial court may order separate trials if joinder will
prejudice a defendant. See Fed. Rule Crim. Proc. 14; Md.
Crim. Rule 4-253(c) (1998). Maryland courts have described
the term “prejudice” as a “term of art,” which “refers only
to prejudice resulting to the defendant from the reception
of evidence that would have been inadmissible against that
defendant had there been no joinder.” Ogonowski v. State,
589 A. 2d 513, 520, cert. denied, 593 A. 2d 1127 (1991). The
Federal Rule expressly contemplates that in ruling on a sev-
erance motion the court will inspect “in camera any state-
ments or confessions made by the defendants which the
government intends to introduce in evidence at the trial.”
Fed. Rule Crim. Proc. 14. Federal and most state trial
courts (including Maryland’s) also have the discretion to ex-
clude unfairly prejudicial (albeit probative) evidence. Fed.
Rule Evid. 403; Md. Rule Evid. 5-403 (1998). Here, peti-
tioner moved for a severance on the ground that the admis-
sion of Bell’s confession would be unfairly prejudicial. The
trial court denied the motion, explaining that where a con-
fession names two others, and the evidence is that five or
six others participated, redaction of petitioner’s name would
not leave the jury with the “unavoidable inference” that Bell
implicated Gray. App. 8.
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I do not understand the Court to disagree that the redac-
tion itself left unclear to whom the blank referred.? See
ante, at 194-195. That being so, the rule set forth in Rich-
ardson applies, and the statement could constitutionally be
admitted with limiting instruction. This remains, insofar as
the Sixth Amendment is concerned, the most “reasonable
practical accommodation of the interests of the state and the
defendant in the criminal justice process.” Richardson, 481
U.S., at 211. For these reasons, I would affirm the judg-
ment of the Court of Appeals of Maryland.

2The Court does believe, however, that the answer to a “followup ques-
tion”—“All right, now, officer, after he gave you that information, you
subsequently were able to arrest Mr. Kevin Gray; is that correct?” (“That’s
correct”)—“eliminated all doubt” as to the subject of the redaction. Ante,
at 189, 194. That is probably not so, and is certainly far from clear. Tes-
timony that preceded the introduction of Bell’s confession had already es-
tablished that Gray had become a suspect in the case, and that a warrant
had been issued for his arrest, before Bell confessed. Brief for Respond-
ent 26, n. 10. Respondent contends that, given this trial background, and
in its context, the prosecutor’s question did not imply any connection be-
tween Bell’s confession and Gray’s arrest, and was simply a means of mak-
ing the transition from Bell’s statement to the next piece of evidence,
Gray’s statement. Ibid. That is at least arguable, and an appellate court
is in a poor position to resolve such a contextual question de novo. That
is why objections to trial testimony are supposed to be made at the time—
so that trial judges, who hear the testimony in full, live context, can make
such determinations in the first instance. But if the question did bring
the redaction home to the defendant, surely that shows the impropriety
of the question rather than of the redaction—and the question was not
objected to. The failure to object deprives petitioner of the right to com-
plain of some incremental identifiability added to the redacted statement
by the question and answer. Of course the Court’s reliance upon this
testimony belies its contention that name-redacted confessions are power-
fully incriminating “as a class,” ante, at 195.
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GLENDORA ». PORZIO ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 97-7300. Decided March 9, 1998

Held: Abusive filer’s motion to proceed in forma pauperis is denied; and
for the reasons discussed in Martin v. District of Columbia Court of
Appeals, 506 U.S. 1, she is barred from filing any further certiorari
petitions in noncriminal matters unless she first pays the required dock-
eting fee and submits her petition in compliance with Rule 33.1.

Motion denied.

PER CURIAM.

Pro se petitioner Glendora seeks leave to proceed in forma
pauperis to file a petition for a writ of certiorari to the
Second Circuit. The District Court dismissed petitioner’s
claims alleging violation of her due process rights and a con-
spiracy to violate her due process rights under Rev. Stat.
§1979, 42 U. S. C. §1983, and 42 U. S. C. §1985, respectively.
The claims, which arose out of a dispute with her landlord,
were based on purported “sewer service” used by her land-
lord’s lawyers and acceptance of the affidavits of service by
the state-court trial judge. The Second Circuit denied peti-
tioner’s motion to proceed in forma pauperis and dismissed
her appeal as frivolous.

We deny petitioner leave to proceed in forma pauperis.
She is allowed until March 30, 1998, to pay the docketing fees
required by Rule 38 and to submit her petition in compliance
with Rule 33.1. For the reasons discussed below, we also
direct the Clerk of the Court not to accept any further peti-
tions for certiorari in noncriminal matters from petitioner
unless she first pays the docketing fee required by Rule 38
and submits her petition in compliance with Rule 33.1.

Petitioner has filed 14 petitions with this Court since 1994.
All have been denied without recorded dissent. In 1997, we
invoked Rule 39.8 to deny petitioner in forma pauperis sta-
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tus. Glendora v. DiPaola, 522 U. S. 965. Petitioner never-
theless has filed another frivolous petition with this Court.
In her petition, Glendora asserts that the state trial court
judge who presided over her dispute with her landlord sanc-
tioned “sewer service” by her landlord’s lawyers, and that
the District Court and Court of Appeals sanctioned this con-
duct. She does not address the District Court’s reasons for
dismissing her complaint.

Accordingly, we enter this order barring prospective in
Jforma pauperis filings by petitioner in noncriminal cases for
the reasons discussed in Martin v. District of Columbia
Court of Appeals, 506 U. S. 1 (1992) (per curiam,).

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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HETZEL ». PRINCE WILLIAM COUNTY,
VIRGINIA, ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 97-954. Decided March 23, 1998

A jury awarded petitioner $750,000 on her claims against respondent
county under Title VII of the Civil Rights Act of 1964, but the District
Court reduced the damages to $500,000. The Fourth Circuit affirmed
the liability finding, but set aside the damages award as grossly exces-
sive and remanded for recalculation. The District Court then awarded
petitioner $50,000. She filed a motion for a new trial in which she de-
clined the award, arguing that, in reducing her damages, the Fourth
Circuit had effectively offered her a remittitur, which entitled her to a
new trial under the Seventh Amendment’s guarantee of a jury trial.
The District Court agreed, concluding that when a court finds a jury’s
verdict excessive and reduces it, the plaintiff has a right either to accept
the reduced award or to have a new trial on the damages issue. The
Fourth Circuit then granted respondents’ mandamus petition and stayed
the scheduled retrial, noting that its prior decision had ordered the Dis-
trict Court to recalculate the damages “and to enter final judgment
thereon.”

Held: The Fourth Circuit violated petitioner’s Seventh Amendment right
to a jury trial. Because the Amendment prohibits the reexamination
of facts determined by a jury, a court has no authority, upon a motion
for a new trial, “according to its own estimate of the amount of damages
which the plaintiff ought to have recovered, to enter an absolute judg-
ment for any other sum than that assessed by the jury.” Kennon v.
Gilmer, 131 U. S. 22, 29. In determining that the evidence did not sup-
port the jury’s general damages award and in ordering the District
Court to recalculate the damages, the appeals court imposed a remit-
titur. The District Court correctly afforded petitioner the option of a
new trial when it entered judgment for the reduced damages.

Certiorari granted; reversed.

PER CURIAM.

A jury in the Eastern District of Virginia found for peti-
tioner Hetzel on her claims against respondent County of
Prince William under Title VII of the Civil Rights Act
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of 1964, 42 U. S. C. §2000e et seq., and Rev. Stat. §1979, 42
U.S.C. §1983. The District Court reduced the damages
from $750,000 to $500,000, on the grounds that one of the
claims supporting the award was legally insufficient. On re-
spondents’ appeal to the Court of Appeals for the Fourth
Circuit, that court affirmed the finding of liability, but held
that the damages award was grossly excessive because it
was unsupported by the limited evidence of harm presented
at trial. Hetzel v. County of Prince William, 89 F. 3d 169,
cert. denied, 519 U. S. 1028 (1996). The court “set aside the
damage award and remand[ed] the case to the district court
for the recalculation of the award of damages for emotional
distress.” 89 F. 3d, at 173.

On remand, the District Court recalculated the damages
and awarded petitioner $50,000. Petitioner filed a motion
for a new trial in which she declined the award. She argued
that in reducing her damages, the Court of Appeals in effect
had offered her a remittitur, and that she was therefore en-
titled to a new trial under the Seventh Amendment’s guaran-
tee of a right to trial by jury. Respondents agreed that the
Court of Appeals’ decision functioned as a remittitur, but
contended that the decision did not allow petitioner the op-
tion of a new trial. In a memorandum opinion, the District
Court determined that although the Court of Appeals’ man-
date clearly reversed the judgment and remanded for recal-
culation of damages, it did not address the Seventh Amend-
ment issue, which had not arisen until petitioner rejected the
recalculated damages award and sought a new trial. Con-
cluding that Circuit precedent was clear that when a court
finds a jury’s verdict excessive and reduces it, the plaintiff
has a right either to accept the reduced award or to have a
new trial, the court granted petitioner’s motion for a new
trial on the issue of damages.

Respondents petitioned the Court of Appeals for a writ of
mandamus, contending that the District Court did not have
authority under its prior decision to order a new trial. In
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an unpublished order, the Court of Appeals granted the peti-
tion and stayed the scheduled retrial. It stated that its
prior decision had ordered the District Court to recalculate
the damages “and to enter final judgment thereon.” It also
reiterated that pursuant to its earlier mandate, the District
Court should closely examine two cases it had previously
noted as comparable to what would be an appropriate award
in petitioner’s case.!

Petitioner contends that this action of the Court of Ap-
peals violated her Seventh Amendment right to a jury trial.?
We agree. The Seventh Amendment provides that “the
right of trial by jury shall be preserved, and no fact tried by
a jury, shall be otherwise reexamined in any Court of the
United States, than according to the rules of the common
law.” U. S. Const., Amdt. 7.

! After the Court of Appeals issued its mandamus order, the District
Court again recalculated the damages and entered judgment for petitioner
in the amount of $15,000, which was the greater of the amounts awarded
in the two cases noted by the Court of Appeals. Petitioner’s appeal from
that judgment is pending in the Court of Appeals. We do not think it
appropriate to stay our decision, however, since the Court of Appeals, at
the time it issued its writ of mandamus, was presented with petitioner’s
Seventh Amendment claim in the District Court’s memorandum opinion
granting a new trial.

2Respondents argue that we should not consider petitioner’s Seventh
Amendment claim because she failed to raise it in her prior petition for
certiorari. Hetzel v. County of Prince William, 89 F. 3d 169 (CA4), cert.
denied, 519 U. S. 1028 (1996). We think it apparent, however, that peti-
tioner did not raise this claim at that time because she reasonably con-
strued the Court of Appeals’ decision as not depriving her of the option
of a new trial if she were to reject the remitted damages award. The
Court of Appeals’ decision ordered only that the judgment be reversed
and the case remanded to the District Court for recalculation of damages.
83 F.3d, at 173. To interpret that decision as precluding the option of a
new trial would require petitioner to assume a deviation from normal prac-
tice and an action by the Court of Appeals that at minimum implicated
constitutional concerns. We agree with the District Court that the origi-
nal mandate was not so explicit as to compel that interpretation.
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In Kennon v. Gilmer, 131 U. S. 22, 27-28 (1889), the plain-
tiff won a general damages verdict for $20,000, and the trial
court denied a motion for a new trial. On appeal, the Su-
preme Court of the Territory of Montana reduced the ver-
dict to $10,000 on the grounds that the evidence was insuffi-
cient to sustain such a high damages award, and affirmed
the judgment for that amount. Ibid. This Court concluded
that the judgment reducing the amount of the verdict “with-
out submitting the case to another jury, or putting the plain-
tiff to the election of remitting part of the verdict before
rendering judgment for the rest, was irregular, and, so far
as we are informed, unprecedented.” Ibid. It noted that
in accord with the Seventh Amendment’s prohibition on the
reexamination of facts determined by a jury, a court has no
authority, upon a motion for a new trial, “according to its
own estimate of the amount of damages which the plaintiff
ought to have recovered, to enter an absolute judgment for
any other sum than that assessed by the jury.” Id., at 29.

In determining that the evidence did not support the jury’s
general damages award and in ordering the District Court
to recalculate the damages, the Court of Appeals in this case
imposed a remittitur. The District Court correctly afforded
petitioner the option of a new trial when it entered judgment
for the reduced damages. The Court of Appeals’ writ of
mandamus, requiring the District Court to enter judgment
for a lesser amount than that determined by the jury without
allowing petitioner the option of a new trial, cannot be
squared with the Seventh Amendment. See id., at 29-30;,
see also Dimick v. Schiedt, 293 U. S. 474, 486 (1935) (reaf-
firming the practice of conditionally remitting damages, but
noting that where a verdict is set aside as grossly inadequate
or excessive, both parties remain entitled to have a jury de-
termine the issues of liability and the extent of injury); Gas-
perint v. Center for Humanities, Inc., 518 U.S. 415, 433
(1996) (the trial judge’s discretion includes “overturning
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verdicts for excessiveness and ordering a new trial with-
out qualification, or conditioned on the verdict winner’s
refusal to agree to a reduction (remittitur)”); id., at 462-
463 (SCALIA, J., dissenting).

Respondents contend that the action of the Court of Ap-
peals here is supported by Neely v. Martin K. Eby Constr.
Co., 386 U. S. 317, 329-330 (1967). But that case dealt with
the application of Federal Rule of Civil Procedure 50(d) in a
situation where the Court of Appeals had held that the evi-
dence was insufficient to support a finding of liability. It
did not involve overturning an award of damages where the
evidence was found sufficient to support a finding of liability.

We therefore grant the petition for certiorari and reverse
the judgment of the Court of Appeals issuing a writ of man-
damus to the District Court.

Reversed.
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After the local rent control administrator ordered petitioner to refund
$31,382.50 in excessive rents he had charged respondent tenants, he
sought to discharge his debts under Chapter 7 of the Bankruptcy Code
(Code). The tenants filed an adversary proceeding, arguing that the
debt owed to them was nondischargeable under 11 U. S. C. §523(a)(2)(A)
of the Code, which excepts from discharge “any debt . . . for money,
property, services, or an extension, renewal, or refinancing of credit, to
the extent obtained by . .. actual fraud.” They also sought treble dam-
ages, attorney’s fees, and costs under the New Jersey Consumer Fraud
Act. The Bankruptcy Court ruled in their favor, finding that petitioner
had committed “actual fraud” within the meaning of §523(a)(2)(A) and
that his conduct violated the New Jersey law. The court therefore
awarded the tenants treble damages totaling $94,147.50, plus attorney’s
fees and costs. The District Court affirmed, as did the Third Circuit,
which held that debts resulting from fraud are nondischargeable in their
entirety under § 523(a)(2)(A), and that the award of treble damages (plus
attorney’s fees and costs) in this case was therefore nondischargeable.

Held: Because §523(a)(2)(A) excepts from discharge all liability arising
from fraud, treble damages (plus attorney’s fees and costs) awarded
on account of the debtor’s fraud fall within the scope of the exception.
The most straightforward reading of §523(a)(2)(A) is that it prevents
discharge of “any debt” respecting “money, property, services, or . . .
credit” that the debtor has fraudulently obtained. See Field v. Mans,
516 U. S. 59, 61, 64. First, an obligation to pay treble damages satisfies
the threshold condition that it constitute a “debt.” That word is defined
as liability on a “claim,” § 101(12), which in turn is defined as a “right to
payment,” §101(5)(A), which this Court has said means an enforceable
obligation, Pennsylvania Dept. of Public Welfare v. Davenport, 495
U. S. 552, 559. An award of treble damages is an enforceable obligation
of the debtor, and the creditor has a corresponding right to payment.
Moreover, the phrase “to the extent obtained by” in §523(a)(2)(A) mod-
ifies “money, property, services, or . . . credit”—not “any debt”—so that
the exception encompasses “any debt . . . for money, property, [etc.], to
the extent [that the money, property, etc., is] obtained by” fraud. The
phrase thereby makes clear that the share of money, property, etc., so
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obtained gives rise to a nondischargeable debt. Once it is established
that specific money or property has been obtained by fraud, however,
“any debt” arising therefrom is excepted from discharge.

The Court rejects petitioner’s argument that a “debt for” money,
property, etc., is necessarily limited to the value of the “money, property,
services, or . . . credit” the debtor obtained by fraud, such that a restitu-
tionary ceiling would be imposed on the extent to which a debtor’s liabil-
ity for fraud is nondischargeable. That argument is at odds with the
meaning of “debt for” in parallel exceptions to discharge set forth in
§523(a), which use “debt for” to mean “debt as a result of,” “debt with
respect to,” “debt by reason of,” and the like. The Court’s reading of
§523(a)(2)(A) is also reinforced by the fraud exception’s history. More-
over, §523(a)’s various exceptions from discharge reflect Congress’ con-
clusion that the creditors’ interest in recovering full payment of debts
in these categories outweighs the debtors’ interest in a complete fresh
start, see Grogan v. Garner, 498 U. S. 279, 287. But petitioner’s con-
struction of the fraud exception would leave creditors short of being
made whole whenever the loss to the creditor from the fraud exceeds
the value obtained by the debtor. Because, under New Jersey law, the
debt for fraudulently obtaining $31,382.50 in rent payments includes tre-
ble damages and attorney’s fees and costs, petitioner’s entire debt of
$94,147.50 (plus attorney’s fees and costs) is nondischargeable in bank-
ruptey. Pp. 217-223.

106 F. 3d 52, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court.

Donald B. Ayer argued the cause for petitioner. With
him on the briefs were James E. Anklam, Howard J. Bash-
man, and John Francis Gough.

Gregory G. Diebold argued the cause for respondents.
With him on the brief was Brian Wolfman.

Jeffrey A. Lamken argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Hunger, Deputy Solicitor General Kneedler, William
Kanter, and Alisa B. Klein.

JUSTICE O’CONNOR delivered the opinion of the Court.

Section 523(a)(2)(A) of the Bankruptey Code (Code) ex-
cepts from discharge in bankruptcy “any debt . . . for money,
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property, services, or an extension, renewal, or refinancing
of credit, to the extent obtained by . . . false pretenses, a false
representation, or actual fraud.” 11 U.S. C. §523(a)(2)(A).
The issue in this case is whether §523(a)(2)(A) bars the dis-
charge of treble damages awarded on account of the debtor’s
fraudulent acquisition of “money, property, services, or . . .
credit,” or whether the exception only encompasses the
value of the “money, property, services, or . . . credit” the
debtor obtains through fraud. We hold that §523(a)(2)(A)
prevents the discharge of all liability arising from fraud, and
that an award of treble damages therefore falls within the
scope of the exception.
I

Petitioner owned several residential properties in and
around Hoboken, New Jersey, one of which was subject to
a local rent control ordinance. In 1989, the Hoboken Rent
Control Administrator determined that petitioner had been
charging rents above the levels permitted by the ordi-
nance, and ordered him to refund to the affected tenants,
who are respondents in this Court, $31,382.50 in excess rents
charged. Petitioner did not comply with the order.

Petitioner subsequently filed for relief under Chapter 7
of the Bankruptcy Code, seeking to discharge his debts.
The tenants filed an adversary proceeding against petitioner
in the Bankruptcy Court, arguing that the debt owed to
them arose from rent payments obtained by “actual fraud”
and that the debt was therefore nondischargeable under 11
U.S. C. §523(a)(2)(A). They also sought treble damages and
attorney’s fees and costs pursuant to the New Jersey Con-
sumer Fraud Act. See N. J. Stat. Ann. §§56:8-2, 56:8-19
(West 1989).

Following a bench trial, the Bankruptcy Court ruled in the
tenants’ favor. In re Cohen, 185 B. R. 171 (1994); 185 B. R.
180 (1995). The court found that petitioner had committed
“actual fraud” within the meaning of 11 U. S. C. § 523(a)(2)(A)
and that his conduct amounted to an “unconscionable com-
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mercial practice” under the New Jersey Consumer Fraud
Act. As aresult, the court awarded the tenants treble dam-
ages totaling $94,147.50, plus reasonable attorney’s fees and
costs. Noting that courts had reached conflicting conclu-
sions on whether §523(a)(2)(A) excepts from discharge pu-
nitive damages (such as the treble damages at issue here),
the Bankruptey Court sided with those decisions holding
that §523(a)(2)(A) encompasses all obligations arising out of
fraudulent conduct, including both punitive and compensa-
tory damages.* 185 B. R., at 188-189. The District Court
affirmed. 191 B. R. 599 (1996).

The Court of Appeals for the Third Circuit affirmed in a
divided opinion. In re Cohen, 106 F. 3d 52 (1997). After
accepting the finding of the Bankruptcy Court that peti-
tioner had committed fraud under § 523(a)(2)(A) and the New
Jersey Consumer Fraud Act, the Court of Appeals turned
to whether the treble damages portion of petitioner’s lia-
bility represents a “debt . . . for money, property, services,
or . .. credit, to the extent obtained by . . . actual fraud.”
§523(a)(2)(A). The court observed that the term “debt,”
defined in the Code as a “right to payment,” §101(5)(A),
plainly encompasses all liability for fraud, whether in the
form of punitive or compensatory damages. And the phrase
“to the extent obtained by,” the court reasoned, modifies
“money, property, services, or . .. credit,” and therefore dis-
tinguishes not between compensatory and punitive damages
awarded for fraud but instead between money or property
obtained through fraudulent means and money or property
obtained through nonfraudulent means. Id., at 57. Here,
the court concluded, the entire award of $94,147.50 (plus
attorney’s fees and costs) resulted from money obtained

*The Bankruptcy Court characterized an award of treble damages
under the New Jersey Consumer Fraud Act as punitive in nature, see 185
B. R, at 188, and the Court of Appeals assumed as much without deciding
the question, In re Cohen, 106 F. 3d 52, 55, n. 2 (CA3 1997). That issue
does not affect our analysis, and we have no occasion to revisit it here.
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through fraud and is therefore nondischargeable. Id., at 59.
Judge Greenberg dissented, concluding that treble damages
are not encompassed by §523(a)(2)(A) because they “do not
reflect money, property, or services the debtor ‘obtained.’”
Id., at 60.

As the Court of Appeals recognized, id., at 56, its inter-
pretation of §523(a)(2)(A) is in accord with that of the Elev-
enth Circuit but in conflict with that of the Ninth Circuit.
Compare In re St. Laurent, 991 F. 2d 672, 677-681 (CA1l
1993), with In re Levy, 951 F. 2d 196, 198-199 (CA9 1991).
Bankruptey courts have likewise reached differing conclu-
sions on whether §523(a)(2)(A) prevents the discharge in
bankruptcy of punitive damages awarded on account of
fraud. Compare In re George, 205 B. R. 679, 682 (Bkrtcy.
Ct. Conn. 1997) (punitive damages not dischargeable); In re
Spicer, 155 B. R. 795, 801 (Bkrtcy. Ct. DC) (same), aff ’d, 57
F. 3d 1152 (CADC 1995), cert. denied, 516 U. S. 1043 (1996);
In re Winters, 159 B. R. 789, 790 (Bkrtcy. Ct. ED Ky. 1993)
(same), with In re Bozzano, 173 B. R. 990, 997-999 (Bkrtcy.
Ct. MDNC 1994) (punitive damages dischargeable); In re
Sciscoe, 164 B. R. 86, 89 (Bkrtcy. Ct. SD Ind. 1993) (same);
In re Brady, 154 B. R. 82, 85 (Bkrtcy. Ct. WD Mo. 1993)
(same). We noted the issue without resolving it in Grogan
v. Garner, 498 U. S. 279, 282, n. 2 (1991). We granted cer-
tiorari to address the conflict in the lower courts, 521 U. S.
1152 (1997), and we now affirm.

II

The Bankruptecy Code has long prohibited debtors from
discharging liabilities incurred on account of their fraud,
embodying a basic policy animating the Code of affording
relief only to an “honest but unfortunate debtor.” Grogan
v. Garner, 498 U. S., at 287 (internal quotation marks omit-
ted); see id., at 290; Brown v. Felsen, 442 U. S. 127, 138
(1979). Section 523(a)(2)(A) continues the tradition, except-
ing from discharge “any debt . . . for money, property, serv-



218 COHEN v. pE LA CRUZ

Opinion of the Court

ices, or an extension, renewal, or refinancing of credit, to the
extent obtained by . .. false pretenses, a false representation,
or actual fraud.”

The most straightforward reading of §523(a)(2)(A) is that
it prevents discharge of “any debt” respecting “money, prop-
erty, services, or . . . credit” that the debtor has fraudu-
lently obtained, including treble damages assessed on ac-
count of the fraud. See Flield v. Mans, 516 U. S. 59, 61, 64
(1995) (describing § 523(a)(2)(A) as barring discharge of debts
“resulting from” or “traceable to” fraud). First, an obli-
gation to pay treble damages satisfies the threshold condi-
tion that it constitute a “debt.” A “debt” is defined in the
Code as “liability on a claim,” §101(12), a “claim” is defined
in turn as a “right to payment,” §101(5)(A), and a “right to
payment,” we have said, “is nothing more nor less than
an enforceable obligation.” Pennsylvania Dept. of Public
Welfare v. Davenport, 495 U.S. 552, 559 (1990). Those
definitions “reflec[t] Congress’ broad . . . view of the class of
obligations that qualify as a ‘claim’ giving rise to a ‘debt,””
1d., at 558, and they plainly encompass treble damages: An
award of treble damages is an “enforceable obligation” of
the debtor, and the creditor has a corresponding “right to
payment.”

Moreover, the phrase “to the extent obtained by” in
§523(a)(2)(A), as the Court of Appeals recognized, does not
impose any limitation on the extent to which “any debt” aris-
ing from fraud is excepted from discharge. “[T]o the extent
obtained by” modifies “money, property, services, or . . .
credit”—not “any debt”—so that the exception encompasses
“any debt . . . for money, property, services, or . . . credit, to
the extent [that the money, property, services, or . . . credit
is] obtained by” fraud. The phrase thereby makes clear that
the share of money, property, etc., that is obtained by fraud
gives rise to a nondischargeable debt. Once it is established
that specific money or property has been obtained by fraud,
however, “any debt” arising therefrom is excepted from dis-
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charge. In this case, petitioner received rent payments
from respondents for a number of years, of which $31,382.50
was obtained by fraud. His full liability traceable to that
sum—$94,147.50 plus attorney’s fees and costs—thus falls
within the exception.

Petitioner does not dispute that the term “debt” encom-
passes treble damages or that the phrase “to the extent
obtained by” modifies “money, property, services, or . . .
credit.” He nonetheless contends that “any debt . . . for
money, property, services, or . . . credit, to the extent ob-
tained by” fraud does not include treble damages awarded
in a fraud action. Petitioner submits that §523(a)(2)(A) ex-
cepts from discharge only the portion of the damages award
in a fraud action corresponding to the value of the “money,
property, services, or . . . credit” the debtor obtained by
fraud. The essential premise of petitioner’s argument is
that a “debt for” money, property, or services obtained by
fraud is necessarily limited to the value of the money, prop-
erty, or services received by the debtor. Petitioner, in this
sense, interprets “debt for”—or alternatively, “liability on a
claim for”—in §523(a)(2)(A) to mean “liability on a claim to
obtain,” 1. e., “liability on a claim to obtain the money, prop-
erty, services, or credit obtained by fraud,” thus imposing a
restitutionary ceiling on the extent to which a debtor’s liabil-
ity for fraud is nondischargeable.

Petitioner’s reading of “debt for” in §523(a)(2)(A), how-
ever, is at odds with the meaning of the same phrase in paral-
lel provisions. Section 523(a) defines several categories of
liabilities that are excepted from discharge, and the words
“debt for” introduce many of them, viz., “debt . . . for a tax
or a customs duty . . . with respect to which a return . . . was
not filed,” §523(a)(1)(B)(d), “debt . . . for fraud or defalcation
while acting in a fiduciary capacity, embezzlement, or lar-
ceny,” §523(a)(4), “debt . . . for willful and malicious injury
by the debtor to another entity,” §523(a)(6), and “debt . . .
for death or personal injury caused by the debtor’s op-
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eration of a motor vehicle if such operation was unlawful
because the debtor was intoxicated,” §523(a)(9). None of
these use “debt for” in the restitutionary sense of “liability
on a claim to obtain”; it makes little sense to speak of “lia-
bility on a claim to obtain willful and malicious injury” or
“liability on a claim to obtain fraud or defalcation.” Instead,
“debt for” is used throughout to mean “debt as a result of,”
“debt with respect to,” “debt by reason of,” and the like, see
American Heritage Dictionary 709 (3d ed. 1992); Black’s Law
Dictionary 644 (6th ed. 1990), connoting broadly any liability
arising from the specified object, see Davenport, supra, at
563 (characterizing §523(a)(7), which excepts from discharge
certain debts “for a fine, penalty, or forfeiture” as encompass-
ing “debts arising from a ‘fine, penalty, or forfeiture’”).
Because each use of “debt for” in § 523(a) serves the identi-
cal function of introducing a category of nondischargeable
debt, the presumption that equivalent words have equivalent
meaning when repeated in the same statute, e. g., Ratzlaf
v. United States, 510 U.S. 135, 143 (1994), has particular
resonance here. And contrary to petitioner’s submission,
it is of no moment that “debt for” in §523(a)(2)(A) has as its
immediate object a commodity (money, property, ete.), but in
some of the other exceptions has as its immediate object a
description of misconduct, e. g., §523(a)(4) (“debt for fraud
or defalcation [by a] fiduciary”). Section 523(a)(2)(A) also
describes misconduct (“false pretenses, a false representa-
tion, or actual fraud”), even if it first specifies the result of
that conduct (money, property, etc., obtained). The excep-
tion in §523(a)(9) is framed in the same way, initially specify-
ing an outcome as the immediate object of “debt for” (“death
or personal injury”), and subsequently describing the mis-
conduct giving rise to that outcome (“operation of a motor
vehicle [while] intoxicated”). It is clear that “debt for” in
that provision means “debt arising from” or “debt on account
of,” and it follows that “debt for” has the same meaning in
§523(a)(2)(A). When construed in the context of the statute
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as a whole, then, §523(a)(2)(A) is best read to prohibit the
discharge of any liability arising from a debtor’s fraudulent
acquisition of money, property, etc., including an award of
treble damages for the fraud.

The history of the fraud exception reinforces our read-
ing of §523(a)(2)(A). The Bankruptcy Act of 1898 prohib-
ited discharge of “judgments in actions for frauds, or obtain-
ing property by false pretenses or false re