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UNITED STATES ». ALASKA

ON EXCEPTIONS TO REPORT OF SPECIAL MASTER
No. 84, Orig. Argued February 24, 1997—Decided June 19, 1997

This suit involves a dispute between the United States and Alaska over
the ownership of submerged lands along the State’s Arctic Coast. The
Alaska Statehood Act expressly provides that the federal Submerged
Lands Act applies to Alaska. The latter Act entitles Alaska to sub-
merged lands beneath tidal and inland navigable waters and submerged
lands extending three miles seaward of the State’s coastline. The
United States claims a right to offer lands in the Beaufort Sea for min-
eral leasing, and Alaska seeks to quiet its title to coastal submerged
lands within two federal reservations, the National Petroleum Reserve-
Alaska (Reserve) and the Arctic National Wildlife Refuge, formerly
known as the Arctic National Wildlife Range (Range). Both parties
have filed exceptions to the Special Master’s Report.

Held:

1. Alaska’s exception to the recommended ruling that the State’s sub-
merged lands in the vicinity of barrier islands along its Arctic Coast
should be measured as a 3-mile belt from a coastline following the
normal baseline under the Convention on the Territorial Sea and the
Contiguous Zone (Convention) is overruled. The coastline from which
a State measures its Submerged Lands Act grant corresponds to the
baseline from which the United States measures its territorial sea under
the Convention. According to the Convention’s normal baseline ap-
proach, each island has its own belt of territorial sea, measured outward
from a baseline corresponding to the low-water line along the island’s
coast. Alaska objects to the application of this approach to the Stefans-

1
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son Sound—where some offshore islands are more than six miles apart
or more than six miles from the mainland—because it gives the United
States “enclaves” of submerged lands, wholly or partly surrounded by
state-owned submerged lands, beneath waters more than three miles
from the mainland but not within three miles of an island. United
States v. Louisiana, 470 U. S. 93, does not foreclose the conclusion that
the Convention’s normal baseline principles apply here. Alaska has not
identified a firm and continuing United States rule treating waters be-
tween the mainland and fringing islands as “inland waters” when the
openings between the off-lying islands are no more than 10 miles wide.
The sources before the Master showed that, in its foreign relations, par-
ticularly in the period 1930 to 1949, the United States had advocated a
rule under which objectionable pockets of high seas between the main-
land and fringing islands would be assimilated to a coastal nation’s terri-
torial sea. Such a rule would have been inconsistent with Alaska’s 10-
mile rule, under which no objectionable pockets of high seas would have
existed. The United States also advocated a rule for treating the wa-
ters of a strait leading to an inland sea as inland waters, but it is not
equivalent to Alaska’s rule. Pp. 7-22.

2. Alaska’s exception to the recommended ruling that a gravel and
ice formation known as Dinkum Sands is not an island constituting part
of Alaska’s coastline under the Submerged Lands Act is overruled. The
Master did not err in concluding that Dinkum Sands does not meet the
standard for an island because it is frequently below mean high water.
The Convention’s drafting history suggests that, to qualify as an island,
a feature must be above high water except in abnormal circumstances.
It does not support the broader conclusion that a feature with a seasonal
loss in elevation that brings it below mean high water, such as Dinkum
Sands, qualifies. Nor is there any precedent for deeming Dinkum
Sands an island during the periods when it is above mean high water.
Pp. 22-32.

3. Alaska’s exception to the recommended ruling that submerged
lands beneath tidally influenced waters within the Reserve’s boundary
did not pass to Alaska at statehood is overruled. The United States
can reserve submerged lands under federal control for an appropriate
public purpose. Under the strict standards of Utah Div. of State Lands
v. United States, 482 U. S. 193, the 1923 Executive Order creating the
Reserve reflected a clear intent to include submerged lands within the
Reserve. In addition to the fact that the Order refers to coastal fea-
tures and necessarily covers the tidelands, excluding submerged lands
beneath the coastal features would have been inconsistent with the Re-
serve’s purpose—to secure an oil supply that would necessarily exist
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beneath both submerged lands and uplands. Section 11(b) of the Alaska
Statehood Act, which noted that the United States owned the Reserve
and included a statement of exclusive legislative jurisdiction under the
Enclave Clause, reflects Congress’ intent to ratify the inclusion of sub-
merged lands within the Reserve and to defeat the State’s title to those
lands. Pp. 32-46.

4. The United States’ exception to the recommended ruling that off-
shore submerged lands within the Range’s boundaries passed to Alaska
at statehood is sustained. The United States did not transfer such
lands to Alaska at statehood. The 1957 Bureau of Sport Fisheries
and Wildlife application to create a wildlife refuge clearly encompassed
submerged lands. Since its seaward boundary is the low-water line
along Alaska’s coast, the Range necessarily encompasses the tidelands.
The justification statement accompanying the application, which de-
scribes the habitat of various species along the coast and beneath inland
waters, further reflects a clear intent to withhold submerged lands.
A Department of the Interior regulation in effect when the application
was filed and when Congress passed the Alaska Statehood Act operated
to “segregate” the lands for which the application was pending. Section
6(e) of that Act expressly prevented lands that had been “set apart as
[a] refugle]” from passing to Alaska. It follows that, because all of the
lands covered by the 1957 application had been so “set apart,” the
United States retained title to submerged lands within the Range.
Pp. 46-61.

Exceptions of Alaska overruled; exception of United States sustained;
Special Master’s recommendations adopted to the extent consistent with
the Court’s opinion.

O’CONNOR, J., delivered the opinion of the Court, in which STEVENS,
KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined, and in Parts I,
11, and III of which REENQUIST, C. J., and SCALIA and THOMAS, JJ., joined.
THOMAS, J., filed an opinion concurring in part and dissenting in part, in
which REHNQUIST, C. J.,, and SCALIA, J., joined, post, p. 62.

Jeffrey P. Minear argued the cause for the United States.
With him on the briefs were Acting Solicitor General Del-
linger, Assistant Attorney General Schiffer, Deputy Solici-
tor General Kneedler, and Michael W. Reed.

G. Thomas Koester argued the cause for defendant. With
him on the briefs were Bruce M. Botelho, Attorney General
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of Alaska, Joanne M. Grace, Assistant Attorney General, and
John Briscoe.*

JUSTICE O’CONNOR delivered the opinion of the Court.

This original action presents a dispute between the United
States and the State of Alaska over the ownership of sub-
merged lands along Alaska’s Arctic Coast. In 1979, with
leave of the Court, 442 U. S. 937, the United States filed a
bill of complaint setting out a dispute over the right to offer
lands in the Beaufort Sea for mineral leasing. Alaska coun-
terclaimed, seeking a decree quieting its title to coastal
submerged lands within two federal reservations, the Na-
tional Petroleum Reserve-Alaska and the Arctic National
Wildlife Range (now the Arctic National Wildlife Refuge).
The Court appointed a Special Master. 444 U.S. 1065
(1980). Between 1980 and 1986, the Special Master oversaw
extensive hearings and briefing. Before us now are the re-
port of the Special Master and the exceptions of the parties.
We overrule Alaska’s exceptions and sustain that of the
United States.

I

Alaska and the United States dispute ownership of lands
underlying tidal waters off Alaska’s North Slope. The re-
gion is rich in oil, and each sovereign seeks the right to grant

*Briefs of amici curiae were filed for the State of Alabama et al. by
Danziel E. Lungren, Attorney General of California, Roderick E. Walston,
Chief Assistant Attorney General, and Jan S. Stevens, Assistant Attorney
General, and by the Attorneys General for their respective jurisdictions
as follows: Jeff Sessions of Alabama, Grant Woods of Arizona, Jane Brady
of Delaware, Margery S. Bronster of Hawaii, Alan G. Lance of Idaho,
Richard P. Ieyoub of Louisiana, Mike Moore of Mississippi, Joseph P. Ma-
zurek of Montana, Frankie Sue Del Papa of Nevada, Michael F. Easley
of North Carolina, Heidi Heitkamp of North Dakota, Jan Graham of
Utah, Jeffrey L. Amestoy of Vermont, James S. Gilmore I1I of Virginia,
and Julio A. Brady of the Virgin Islands; and for the Wilderness Society
et al. by Peter Van Tuyn, Eric Jorgensen, and James B. Dougherty.
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leases for offshore exploration and to share in oil and gas
revenues from the contested lands.

Several general principles govern our analysis of the par-
ties’ claims. Ownership of submerged lands—which carries
with it the power to control navigation, fishing, and other
public uses of water—is an essential attribute of sovereignty.
Utah Div. of State Lands v. United States, 482 U. S. 193, 195
(1987). Under the doctrine of Lessee of Pollard v. Hagan, 3
How. 212, 228-229 (1845), new States are admitted to the
Union on an “equal footing” with the original 13 Colonies
and succeed to the United States’ title to the beds of naviga-
ble waters within their boundaries. Although the United
States has the power to divest a future State of its equal
footing title to submerged lands, we do not “lightly infer”
such action. Utah Div. of State Lands, supra, at 197.

In United States v. California, 332 U. S. 19 (1947) (Cali-
fornia I), we distinguished between submerged lands located
shoreward of the low-water line along the State’s coast and
submerged lands located seaward of that line. Only lands
shoreward of the low-water line—that is, the periodically
submerged tidelands and inland navigable waters—pass to
a State under the equal footing doctrine. The original 13
Colonies had no right to lands seaward of the coastline, and
newly created States therefore cannot claim them on an
equal footing rationale. Id., at 30-33. Accordingly, the
United States has paramount sovereign rights in submerged
lands seaward of the low-water line. Id., at 33-36. In 1953,
following the California I decision, Congress enacted the
Submerged Lands Act, 67 Stat. 29, 43 U. S. C. §1301 et seq.
That Act “confirmed” and “established” States’ title to and
interest in “lands beneath navigable waters within the
boundaries of the respective States.” §1311(a). The Act
defines “lands beneath navigable waters” to include both
lands that would ordinarily pass to a State under the equal
footing doctrine and lands over which the United States has
paramount sovereign rights, beneath a 3-mile belt of the ter-
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ritorial sea. §1301(a). The Act essentially confirms States’
equal footing rights to tidelands and submerged lands be-
neath inland navigable waters; it also establishes States’ title
to submerged lands beneath a 3-mile belt of the territorial
sea, which would otherwise be held by the United States.
California ex rel. State Lands Comm’n v. United States, 457
U. S. 273, 283 (1982). The Alaska Statehood Act expressly
provides that the Submerged Lands Act applies to Alaska.
Pub. L. 85-508, §6(m), 72 Stat. 343 (1958). As a general
matter, then, Alaska is entitled under both the equal footing
doctrine and the Submerged Lands Act to submerged lands
beneath tidal and inland navigable waters, and under the
Submerged Lands Act alone to submerged lands extending
three miles seaward of its coastline.

In hearings before the Special Master, the parties identi-
fied 15 specific issues for resolution, which we treat in three
groups. First, the parties disputed the legal principles gov-
erning Alaska’s ownership of submerged lands near certain
barrier islands along the Arctic Coast. Second, the parties
contested the proper legal characterization of particular
coastal features, including a gravel and ice formation in the
Flaxman Island chain known as Dinkum Sands. Third, the
parties disputed whether, when Alaska became a State, the
United States retained ownership of certain submerged
lands located within two federal reservations, the National
Petroleum Reserve-Alaska in the northwest and the Arctic
National Wildlife Refuge in the northeast. For each reser-
vation, the Master considered both whether the seaward
boundary encompassed certain disputed waters and whether
particular executive and congressional actions prevented the
lands beneath tidally influenced waters from passing to
Alaska at statehood.

Alaska excepts to three of the Master’s recommendations.
First, it claims that the Master erred in concluding that wa-
ters between the Alaskan mainland and certain barrier is-
lands were not “inland waters,” the limits of which would
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form a portion of the State’s coastline for purposes of
measuring the State’s 3-mile Submerged Lands Act grant.
Alaska argues that, at the time of its statehood, the United
States had a clear policy of enclosing waters behind near-
fringing islands as “inland waters.” In abandoning that
policy in 1971, Alaska argues, the Federal Government
impermissibly “contracted” Alaska’s recognized territory.
Second, the State challenges the Master’s conclusion that
Dinkum Sands is not an “island.” Under the Master’s ap-
proach, the low-water line on Dinkum Sands is not part of
Alaska’s coastline, and the State cannot claim ownership of
submerged lands, covering an area of 28 square miles, sur-
rounding the feature. Alaska argues that the Master erred
in construing the relevant definition of an “island” and in
applying that definition to Dinkum Sands. Third, the State
claims that the Master erred in determining that the United
States retained ownership of certain submerged lands within
the boundaries of the National Petroleum Reserve at Alas-
ka’s statehood. Alaska argues both that the Executive
lacked authority to prevent submerged lands from passing to
Alaska, and that any attempt to include submerged lands
within the Reserve was not sufficiently clear to defeat Alas-
ka’s title under the equal footing doctrine or under the Sub-
merged Lands Act.

The United States excepts to the Master’s recommenda-
tion concerning the Arctic National Wildlife Refuge. The
Master concluded, among other things, that an administra-
tive application for the Refuge was insufficient to “set apart”
submerged lands within the proposed boundaries. As a
result, the Master concluded, submerged lands within the
Refuge passed to Alaska at statehood.

We consider these exceptions in turn.

II

By applying the Submerged Lands Act to Alaska through
the Alaska Statehood Act, see Pub. L. 85-508, § 6(m), 72 Stat.
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343 (1958), Congress granted the State title to submerged
lands beneath a 3-mile belt of the territorial sea, measured
from the State’s “coast line.” 43 U.S.C. §§1301(a)(2),
1311(a). The Act defines the term “coast line” as “the line
of ordinary low water along that portion of the coast which
is in direct contact with the open sea and the line marking
the seaward limit of inland waters.” §1301(c). Alaska’s
first exception requires us to consider how the presence of
barrier islands along its northern shore affects the delimita-
tion of its coastline. The issue is of primary relevance in the
Beaufort Sea, between the National Petroleum Reserve-
Alaska and the Arctic National Wildlife Refuge. A joint
federal-state sale of mineral leases covering this so-called
Leased Area, conducted in December 1979, yielded large
sums now held in escrow awaiting the outcome of this suit.

In cases in which the Submerged Lands Act does not ex-
pressly address questions that might arise in locating a
coastline, we have relied on the definitions and principles of
the Convention on the Territorial Sea and the Contiguous
Zone, Apr. 29, 1958, [1964] 15 U.S.T. 1606 (Convention).
See United States v. California, 381 U.S. 139, 165 (1965)
(California II). Specifically, the coastline from which a
State measures its Submerged Lands Act grant corresponds
to the “baseline” from which the United States measures its
territorial sea under the Convention. The Government ar-
gued before the Special Master that the United States meas-
ures its territorial sea from a “normal baseline”—the low-
water line along the coast, Art. 3, supplemented by closing
lines drawn across bays and mouths of rivers, see Arts. 7,
13. Under Article 10(2) of the Convention, each island has
its own belt of territorial sea, measured outward from a base-
line corresponding to the low-water line along the island’s
coast.

Although the United States now claims a territorial sea
belt of 12 nautical miles, see Presidential Proclamation No.
5928, 3 CFR 547 (1988 Comp.), note following 43 U. S. C.
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§1331, we are concerned in this case only with the 3-mile
belt of the territorial sea that determines a State’s Sub-
merged Lands Act grant. Under Article 6 of the Conven-
tion, the outer limit of that territorial sea belt is a line every
point of which is three miles from the nearest point of the
baseline. This means of measuring the outer limit of the
belt is also known as the “arcs-of-circles” method.

Alaska objected to application of the Article 3 “normal
baseline” approach to its Arctic Coast. In the Leased Area
of the Beaufort Sea, some offshore islands are more than six
miles apart or more than six miles from the mainland. If
Alaska owns only those offshore submerged lands beneath
each 3-mile belt of territorial sea, the United States will own
“enclaves” of submerged lands, wholly or partly surrounded
by state-owned submerged lands, beneath waters more than
three miles from the mainland but not within three miles of
an island. Two such federal enclaves exist in the Leased
Area between the mainland and the Flaxman Island chain,
beneath the waters of Stefansson Sound. To eliminate these
enclaves, Alaska offered alternative theories for determining
the seaward limit of its submerged lands in the vicinity of
barrier islands. Alaska principally contended that the
United States should be required to draw “straight base-
lines” connecting the barrier islands and to measure the ter-
ritorial sea from those baselines. Article 4 of the Conven-
tion permits a nation to use straight baselines to measure its
territorial sea “[iln localities where the coast line is deeply
indented and cut into, or if there is a fringe of islands along
the coast in its immediate vicinity.” The parties agree that
Alaska’s coastline satisfies this description. Under this ap-
proach, waters landward of the baseline would be treated as
“inland” waters, and Alaska would own all submerged lands
beneath those waters.

The Master rejected this approach, finding that the use of
straight baselines under Article 4 is permissive, not manda-
tory, and that the decision whether to use straight baselines
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is normally one for the Federal Government. Report of the
Special Master 45 (hereinafter Report). The United States
has never opted to draw straight baselines under Article 4.
See California I1, supra, at 167-169; United States v. Lowi-
stana, 394 U.S. 11, 72-73 (1969) (Louisiana Boundary
Case); United States v. Louisiana, 470 U.S. 93, 99 (1985)
(Alabama and Mississippt Boundary Case); United States v.
Maine, 475 U. S. 89, 94, n. 9 (1986) (Massachusetts Boundary
Case). As a variant of its straight baselines argument,
Alaska claimed that the United States has historically
treated waters between the mainland and fringing islands as
“inland waters,” so long as the openings between the off-
lying islands are no more than 10 miles wide. Alaska did
not argue that the United States had ever specifically as-
serted, in its dealings with foreign nations, that the waters
of Stefansson Sound are inland waters. Rather, Alaska at-
tempted to identify a general but consistent “10-mile rule”
invoked by the United States in its domestic and interna-
tional affairs. If applied to Alaska’s Arctic Coast, the State
argued, this rule would require treating the waters of Ste-
fansson Sound as inland waters.

The Master examined the boundary delimitation practices
of the United States and concluded that the United States
did not have a well-established rule for treating waters be-
tween the mainland and fringing islands as inland waters.
The Master recognized that, in the Alabama and Missis-
sippt Boundary Case, we suggested that between 1903 and
1961 the United States had “enclos[ed] as inland waters those
areas between the mainland and off-lying islands that were
so closely grouped that no entrance exceeded 10 geographical
miles.” 470 U. S., at 106-107. Observing that this state-
ment was not “strictly necessary” to the decision in the Ala-
bama and Mississippi Boundary Case, the Master declined
to rely on it here. The Master therefore concluded that, for
purposes of measuring Alaska’s submerged lands, the State’s
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coastline should correspond to a normal baseline under Arti-
cle 3 of the Convention.
For the reasons discussed below, we find no error in the
Master’s approach.
A

Under the Convention, a nation’s past boundary delimita-
tion practice is relevant in a narrow context: specifically,
when a nation claims that certain waters are “historic” in-
land waters under Article 7(6) of the Convention. If certain
geographic criteria are met, Article 7(4) of the Convention
permits a nation to draw a “closing line” across the mouth of
a bay and to measure its territorial sea outward from that
line. Waters enclosed by the line are considered internal
waters. Article 7(6) also permits a nation to enclose “his-
toric” bays, even if those waters do not satisfy the geo-
graphic criteria of Article 7(4). For a body of water to qual-
ify as a historic bay, the coastal nation “must have effectively
exercised sovereignty over the area continuously during a
time sufficient to create a usage and have done so under the
general toleration” of the community of nations. Id., at 102
(citing Juridical Regime of Historic Waters, Including His-
toric Bays 56, U. N. Doc. A/CN.4/143 (1962)) (internal quota-
tion marks omitted). Accordingly, where a State within the
United States wishes to claim submerged lands based on an
area’s status as historic inland waters, the State must dem-
onstrate that the United States: (1) exercises authority over
the area; (2) has done so continuously; and (3) has done so
with the acquiescence of foreign nations. See Alabama and
Mississippi Boundary Case, supra, at 101-102.

Recognizing these strict evidentiary requirements, Alaska
does not contend that the waters of Stefansson Sound are
historic inland waters. Alaska does not purport to show any
specific assertion by the United States that the waters of
Stefansson Sound are inland waters. Rather, Alaska argues
that, at the time it was admitted to the Union, the United
States had a general, publicly stated policy of enclosing as



12 UNITED STATES v». ALASKA

Opinion of the Court

inland waters areas between the mainland and -closely
grouped fringing islands. If this general formula is applied
to the Alaska’s Arctic Coast, the State argues, the waters of
Stefansson Sound qualify as inland waters. Alaska main-
tains that this policy was in effect from the early 1900’s to
1971, when the United States published a set of charts
strictly applying the arcs-of-circles method to Stefansson
Sound. In Alaska’s view, relying solely on the Convention’s
normal baseline approach to delimit the State’s submerged
lands impermissibly contracts the State’s recognized terri-
tory from that which existed at the time of statehood.

Since adopting the Convention’s definitions to give content
to the Submerged Lands Act, we have never sustained a
State’s claim to submerged lands based solely on an assertion
that the United States had adhered to a certain general
boundary delimitation practice at the time of statehood. In
the Louisiana Boundary Case, we left open the possibility
that Louisiana could claim ownership of certain submerged
lands by demonstrating a “firm and continuing international
policy” of enclosing waters between the mainland and island
fringes as “inland waters.” 394 U. S, at 74, n. 97. Had that
been the United States’ “consistent official international
stance,” the Government “arguably could not abandon that
stance solely to gain advantage in a lawsuit to the detriment
of Louisiana.” Ibid. In that litigation, the State ultimately
failed to demonstrate any firm and continuing international
policy of enclosing waters behind island fringes as inland
waters. See United States v. Louwisiana, 420 U. S. 529, 529-
530 (1975) (per curiam) (decree) (accepting Master’s recom-
mendation that certain actions by the United States did not
establish a general policy of applying straight baselines to
near-fringing islands); Report of Special Master in United
States v. Louisiana, O. T. 1974, No. 9 Orig., pp. ™-13. Alaska
nevertheless claims that in the Alabama and Mississippi
Boundary Case the Court identified a “firm and continuing”
10-mile rule for fringing islands. Alaska first contends that
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the Alabama and Mississippi Boundary Case precludes the
Government from claiming that the waters of Stefansson
Sound are not inland waters. The State then argues in the
alternative that independent evidence supports its formula-
tion of the rule. We address Alaska’s points in turn.

B

In the Alabama and Mississippt Boundary Case, the
Court considered the States’ claim that the waters of Missis-
sippi Sound constituted “historic” inland waters under Arti-
cle 7(6) of the Convention. In discussing whether the States
had shown that the United States had continuously asserted
the inland water status of Mississippi Sound, the Court iden-
tified a general policy “of enclosing as inland waters those
areas between the mainland and off-lying islands that were
so closely grouped that no entrance exceeded 10 geographical
miles.” 470 U. S., at 106.

Alaska argues that the Government is estopped from ques-
tioning application of this general coastline delimitation
practice to its Arctic Coast. Alaska recognizes the rule that
the doctrine of nonmutual collateral estoppel is generally un-
available in litigation against the United States, see United
States v. Mendoza, 464 U. S. 154, 160-163 (1984), but suggests
that the policy considerations underlying this rule do not
apply to cases arising under the Court’s original jurisdiction,
where the Court acts as factfinder and the United States has
an incentive to fully litigate all essential issues.

We have not had occasion to consider application of nonmu-
tual collateral estoppel in an original jurisdiction case, and
we see no reason to develop an exception to Mendoza here.
Even if the doctrine applied against the Government in an
original jurisdiction case, it could only preclude relitigation
of issues of fact or law mecessary to a court’s judgment.
Montana v. United States, 440 U. S. 147, 153 (1979); Men-
doza, supra, at 158. A careful reading of the Alabama and
Mississippi Boundary Case makes clear that the Court did
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not attach controlling legal significance to any general de-
limitation formula.

The Master in that case recited a series of statements and
precedents following Mississippi’s admission to the Union
supporting the view that the Federal Government had
treated the waters of Mississippi Sound as inland waters.
These statements included multiple references to a rule for
closing gulfs, bays, and estuaries with mouths less than 10
miles wide as inland waters, Report of Special Master in Al-
abama and Mississippt Boundary Case, O. T. 1983, No. 9
Orig., pp. 40, 42, 48-49, 52, and to a rule for closing straits
leading to inland waters, id., at 42, 49-50. In addition, the
Master cited a 1961 letter from the Solicitor General to the
Director of the United States Coast and Geodetic Survey
concerning coastline delimitation principles for the Gulf of
Mexico, proposing to treat “‘[wlaters enclosed between the
mainland and offlying islands . . . so closely grouped that no
entrance exceeds ten miles’” as inland waters. Id., at 52.

In excepting to the Master’s conclusion that the waters of
Mississippi Sound qualified as historic inland waters, the
United States argued that the “generalized . . . formulations”
recited by the Master could not support the States’ claim,
without evidence of specific federal claims to inland waters
status for Mississippi Sound. Exceptions of United States
in Alabama and Mississippt Boundary Case, O. T. 1983, No.
9 Orig., pp. 32-33. The Court assumed that the United
States’ position was correct, but concluded that the States
had in fact identified “specific assertions of the status of [Mis-
sissippi] Sound as inland waters.” 470 U. S., at 107; see id.,
at 108-110.

In light of the Court’s assumption that specific assertions
of dominion would be critical to the States’ historic title
claim, we cannot conclude that any general delimitation pol-
icy identified in the Alabama and Mississippi Boundary
Case is controlling here. The Court’s inquiry in the Ala-
bama and Mississippt Boundary Case was not whether the
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States had demonstrated a “firm and continuing interna-
tional policy” of enclosing waters between the mainland and
island fringes as inland waters, sufficiently well defined to
cover the waters of Mississippi Sound. Rather, the inquiry
was whether the States had demonstrated that the Sound
met the specific requirements for a historic inland waters
claim under Article 7(6) of the Convention. In the context
of that claim, the variation or imprecision in the United
States’ general boundary delimitation principles might have
been irrelevant because the State could point to specific fed-
eral assertions that Mississippi Sound consisted of inland wa-
ters. But variation and imprecision in general boundary de-
limitation principles become relevant where, as here, a State
relies solely on such principles for its claim that certain wa-
ters were inland waters at statehood. The United States is
therefore free to argue that any 10-mile rule is not suffi-
ciently well defined to support Alaska’s claim that the waters
of Stefansson Sound constitute inland waters.

C

Alaska argues that even if principles of collateral estoppel
do not apply, the evidence before the Master established that
the United States had a well-defined, “firm and continuing”
10-mile rule that would require treating certain areas along
Alaska’s Arctic Coast as inland waters. The Master exhaus-
tively cataloged documents and statements reflecting the
United States’ views and practices on boundary delimitation,
both in its international relations and in disputes with vari-
ous States, between 1903 and 1971. The Master found that
“the exact nature of the United States’ historic practice is a
matter of some intricacy,” and concluded that any 10-mile
rule was not sufficiently well defined to require treating the
waters of Stefansson Sound as inland waters. Report 55.
Alaska argues that the Master afforded “undue significance
to minor variations in the way the United States expressed
its otherwise consistent policy over time, ignoring the prin-
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ciple that minor uncertainties and even contradictions in a
nation’s practice are legally insignificant.” Exceptions of
State of Alaska 14 (Alaska Exceptions Brief). The relevant
sources do not bear out Alaska’s claim.

Of particular importance for our analysis is the position of
the United States in its foreign relations between 1930 and
1949. In March 1930, the United States formally proposed
certain principles for delimiting inland waters to the League
of Nations Conference for the Codification of International
Law. See 3 Acts of the Conference for the Codification of
International Law, Territorial Waters 195-201 (1930) (Acts
of the Conference). As the Geographer of the Department
of State later observed, where the mainland and offshore is-
lands are assigned individual 3-mile belts of territorial sea,
there will remain “small pockets of the high sea deeply in-
denting territorial waters.” U.S. Exh. 85-223 (Boggs, De-
limitation of the Territorial Sea, 24 Am. J. Int’l L. 541, 552
(1930)). Because such pockets would “constitute no useful
portion of the high sea from the viewpoint of navigation,”
1bid., the United States proposed that countries “assimilate”
these small enclaves of high seas to the adjacent territorial
sea where a single straight line of no more than four nautical
miles in length would enclose an enclave, 3 Acts of the Con-
ference 201. At the same Conference, the United States
also proposed a rule for straits. Where a strait connected
“two seas having the character of high seas,” the waters of
the strait would be considered territorial waters of the
coastal nation, as long as both entrances of the strait were
less than six nautical miles wide. Id., at 200. Where a
strait was “merely a channel of communication with an inland
sea,” rules regarding closing of bays would apply. Id., at
201. Under those rules, waters shoreward of closing lines
less than 10 nautical miles in length would be treated as
“inland” waters. Id., at 198.

The United States’ 1930 “assimilation” proposal is incon-
sistent with Alaska’s assertion that, since the early 1900,
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the United States had followed a firm and continuing 10-mile
rule for fringing islands. If the United States’ policy had
been to draw a baseline connecting islands no more than 10
miles apart, all waters between that line and the mainland
would have been treated as “inland waters.” Under the
1930 formula, however, there were “small pockets of the high
sea” between that line and the mainland, and those pockets
would have been assimilated to territorial waters (that is,
waters seaward of the coastline), not to inland waters (that
is, waters enclosed by the coastline). Alaska now argues
that the 1930 assimilation proposal “was at most one of the
legally insignificant uncertainties or contradictions” rather
than a change from a firm 10-mile rule. Alaska Exceptions
Brief 25 (internal quotation marks omitted). Alaska took a
different position before the Special Master, where it argued
that the United States “unequivocally embraced the ‘assimi-
lation’ practice as the official United States position” be-
tween 1930 and 1949. Brief for Alaska on Island Fringes
54, 60-61; see Alaska Exh. 85-63 (Memorandum of United
States in Response to Request of Special Master in United
States v. California, O. T. 1949, No. 11 Orig., p. 19); Alaska
Exh. 85-82 (Aide-Mémoire from the Department of State to
the Government of Norway, Sept. 29, 1949, pp. 4-5). Alaska
cannot explain why the United States would have pointed to
the assimilation formula as its official position between 1930
and 1949 if a 10-mile rule for islands was in effect during
that time.

Nor does the United States’ proposal on straits demon-
strate a policy of connecting near-fringing islands with
straight baselines of less than 10 miles. If the mainland and
offshore islands form the two coasts of a strait, under the
United States’ proposal the strait would be treated as terri-
torial waters (not inland waters) if it linked two areas of high
seas. The distance between the fringing islands may have
some bearing on whether those islands in fact form the coast
of a strait, but not on whether the waters they enclose are
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territorial or inland waters. In other words, under the 1930
proposal, the character of the waters to which a strait leads,
not the distance between the islands forming one coast of the
strait, determines the character of the strait itself.

Rather than treating the mainland and a line connecting
fringing islands as the two coasts of a strait, Alaska appears
to view a passageway between two offshore islands, leading
to the waters between the islands and the mainland, as a
strait. With this geographic configuration in mind, Alaska
argues that the proposal to apply a 10-mile bay-closing rule
to a strait serving as a “channel of communication with an
inland sea” is “fully consistent” with a 10-mile rule. Alaska
Exceptions Brief 25. But even under this approach, a rule
that straits leading to an inland sea are themselves inland
waters is not equivalent to a simple 10-mile rule. Again,
under the United States’ 1930 proposal, the character of the
strait depends on the character of the waters to which it
leads. A 10-mile bay-closing rule would apply only if the
waters between the strait and the mainland were inland wa-
ters under some other principle. Under the simple 10-mile
rule that Alaska advocates, the fact that the islands are less
than 10 miles apart itself determines that the waters behind
the islands are inland waters.

In sum, although Alaska is correct that the United States’
position at the League of Nations Conference did not call for
strict application of the arcs-of-circles method, ibid., neither
the assimilation proposal nor the proposal for straits is fully
consistent with a simple rule that islands less than 10 miles
apart enclose inland waters.

The discussion above leads to the conclusion that, if the
United States had a 10-mile rule at Alaska’s statehood, that
rule developed after 1949. Even if a rule developed within
a decade of Alaska’s statehood could be considered a “firm
and continuing” one, Alaska has not shown that any such
rule would encompass the islands off its Arctic Coast. For
the period between 1950 and Alaska’s statehood, Alaska fo-
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cuses principally on the United States’ position in a series of
disputes with States over ownership of submerged lands in
the vicinity of near-fringing islands, rather than on positions
taken in its international relations. First, in 1950, the State
Department and the Justice Department proposed a bound-
ary between Louisiana’s inland and territorial waters for use
in the Lowuisiana Boundary Case. That boundary, known
as the Chapman Line, followed certain barrier islands
along Louisiana’s southeast coast, enclosing Chandeleur and
Breton Sounds and Calliou Bay as inland waters. According
to Alaska, the Chapman Line shows the use of a simple 10-
mile rule. Second, in 1951, the Justice Department asked
the State Department to outline the United States’ approach
to demarcating inland and territorial waters, for purposes of
submerged lands litigation between the United States and
California. A letter from the Acting Secretary of State
stated that an island “was to be surrounded by its own belt
of territorial waters measured in the same manner as in the
case of the mainland.” Alaska Exh. 85-94 (Letter from
James E. Webb to J. Howard McGrath, Attorney General,
Nov. 13, 1951, p. 3). The letter also drew upon the 1930
Hague proposals for straits, noting that the waters of a strait
connecting high seas were never inland waters, but that
bay-closing rules should apply to a strait serving as “a chan-
nel of communication to an inland sea.” Id., at 4. Third, in
a submission to the Court in 1958, the United States com-
mented that waters behind certain islands in Louisiana, Mis-
sissippi, and Alabama were inland waters. Brief for United
States in Support of Motion for Judgment on Amended Com-
plaint in United States v. Louisiana, O. T. 1958, No. 9 Orig.,
pp. 177, 254, 261.

We agree with the Special Master that the United States
did not exclusively employ a simple 10-mile rule in its dis-
putes with the Gulf States and with California. The 1951
State Department letter in the California litigation merely
echoed the United States’ proposal at the Hague Conference
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concerning straits leading to inland waters. As discussed
supra, at 18-19, a rule applying 10-mile bay-closing prin-
ciples to straits leading to inland waters would not always
lead to the same result as a simple 10-mile rule. Under
the former approach, the critical factor is where the strait
leads, not the width of the strait. Alaska does not attempt
to show that Stefansson Sound is a strait leading to inland
waters.

Nor does the 1950 Chapman Line reflect a “firm and con-
tinuing” policy of enclosing waters behind fringing islands
as “inland waters.” The Chapman Line may be consistent
with such a policy, but as the Master noted, no contempora-
neous document explains the theory behind the Chapman
Line in terms of a simple 10-mile rule. Report 85-88. In-
deed, a 1950 draft memorandum from the State Department
Geographer to the Justice Department opined that Chande-
leur and Breton Sounds should be treated as inland waters
not only because they were screened by a chain of islands
that were less than 10 miles apart, but also because they
were “not extensively traversed by foreign vessels” and be-
cause the islands covered “more than half the total arc of the
territorial sea.” U.S. Exh. 85-400. These criteria go far
beyond the simple 10-mile rule, and Alaska does not show
how they would apply to Stefansson Sound. Finally, state-
ments in the briefs filed by the United States in litigation
with the Gulf States that certain waters behind offshore is-
lands were inland waters do not explicitly rely on a 10-mile
rule. Moreover, in our decision in United States v. Louisi-
ana, 363 U. S. 1, 67, n. 108 (1960), we made clear that we did
not take the Government’s concession that certain islands off
Louisiana’s shore enclosed inland waters “to settle the loca-
tion of the coastline of Louisiana or that of any other State.”

These and other documents considered by the Master sup-
port his conclusion that Alaska has not identified a firm and
continuing 10-mile rule that would clearly require treating
the waters of Stefansson Sound as inland waters at the time
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of Alaska’s statehood. Indeed, we note that the result
Alaska seeks would be in tension with the outcome of the
Massachusetts Boundary Case, 475 U. S. 89 (1986), where, a
year after deciding the Alabama and Mississippt Boundary
Case, we concluded that the waters of Nantucket Sound are
not inland waters. Following the Court’s decision in the
Alabama and Mississippi Boundary Case, Massachusetts
argued that a 10-mile rule would make the waters of Nan-
tucket Sound inland waters. The Master in that case recog-
nized that no entrance between the islands enclosing Nan-
tucket Sound exceeded 10 miles, but nevertheless concluded
that Massachusetts had not shown that the waters of Nan-
tucket Sound were inland waters. Report of Special Master
in Massachusetts Boundary Case, O. T. 1984, No. 35 Orig.,
pp. 69.2-70. We rejected the Commonwealth’s claim to in-
land waters status for Nantucket Sound, framed in its excep-
tion to the Master’s recommendation as an “ancient title”
claim. Massachusetts Boundary Case, supra, at 105. If
the case could have been resolved by reference to a simple
10-mile rule for all fringing islands, we need not have enter-
tained such a claim.
D

In sum, we conclude that Alaska’s entitlement to sub-
merged lands along its Arctic Coast must be determined by
applying the Convention’s normal baseline principles. The
Alabama and Mississippi Boundary Case does not foreclose
this conclusion. The sources before the Master showed that,
in its foreign relations, particularly in the period 1930 to
1949, the United States had advocated a rule under which
objectionable pockets of high seas would be assimilated to a
coastal nation’s territorial sea. Such a rule would have been
inconsistent with the maintenance of a 10-mile rule for fring-
ing islands. The United States also advocated a rule for
treating the waters of a strait leading to an inland sea as
inland waters, but that rule is not equivalent to Alaska’s sim-
ple 10-mile rule. Whether the waters of Stefansson Sound
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would be considered inland waters under the 1930 proposal
for straits is unclear.
Accordingly, we overrule Alaska’s first exception.

II1

Alaska next excepts to the Master’s conclusion that a small
gravel and ice formation in the Flaxman Island chain, known
as Dinkum Sands, is not an island. Whether Dinkum Sands
is an island affects Alaska’s ownership of offshore submerged
lands in the feature’s vicinity.

As discussed above, a State’s coastline provides the start-
ing point for measuring its 3-mile Submerged Lands Act
grant. See 43 U. S. C. §§1301(a)(2), 1311(a). Generally, the
State’s coastline corresponds to a “baseline” from which,
under the 1958 Convention, the United States measures
its territorial sea for international purposes. Supra, at 8.
Article 10(1) of the Convention defines an island as “a
naturally-formed area of land, surrounded by water, which
is above water at high-tide.” A line of ordinary low water
along the coast of an island can serve as a baseline for mea-
suring the territorial sea. See Arts. 10(2), 3. The Conven-
tion also permits a nation to claim a belt of territorial sea
around certain features that are not above water at high tide,
so long as they are located wholly or partly within the terri-
torial sea belt of the mainland or an island. Arts. 11(1)-(2).
Again, for purposes of determining a State’s ownership
rights under the Submerged Lands Act, we are concerned
with a 3-mile belt of the territorial sea. See supra, at 8-9.
Because Dinkum Sands is not within three miles of the near-
est islands or the mainland, it does not meet the require-
ments of Article 11.  Accordingly, Dinkum Sands has its own
belt of territorial sea—and Alaska owns submerged lands
beneath that belt—only if Dinkum Sands satisfies the re-
quirements of Article 10(1).

The issue here has been narrowed to whether Dinkum
Sands is “above water at high-tide.” Dinkum Sands has fre-
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quently been submerged. Apart from daily shifts in the
tide and seasonal shifts in sea level, the feature itself changes
height. Report 275, 280-283, 309, n. 66. This phenomenon
may be at least in part attributable to what the United
States’ expert witness termed “ice collapse.” Dinkum
Sands is formed by layers of ice and gravel mixed with ice.
As the summer months approach, ice within Dinkum Sands
melts and the feature slumps in elevation. 7 Tr. 986-987,
8 Tr. 1060-1062 (July 23, 1984).

Alaska and the United States agree that “high-tide” under
Article 10(1) should be defined as “mean high water,” an
average measure of high water over a 19-year period. Cf.
United States v. California, 382 U. S. 448, 449-450 (1966)
(per curiam) (entering decree defining an island as “above
the level of mean high water” and defining mean high water
as “the average elevation of all the high tides occurring over
a period of 18.6 years”); Borax Consol., Ltd. v. Los Angeles,
296 U. S. 10, 26-27 (1935) (approving definition of “mean high
tide line” based on “average height of all the high waters . ..
over a considerable period of time,” at least 18.6 years).
They disagree over how frequently a feature of variable ele-
vation such as Dinkum Sands must be above mean high
water to qualify as an island. Based on the drafting history
of Article 10, the Master concluded that an island must “gen-
erally,” “normally,” or “usually” be above mean high water.
Report 302. Applying this standard, the Master reviewed
historical hydrographic and cartographic evidence and the
results of a joint monitoring project conducted by the par-
ties in 1981 and 1982. He concluded that Dinkum Sands is
frequently below mean high water and therefore is not an
island. Id., at 310.

Alaska excepts to this conclusion on three grounds. First,
Alaska challenges the legal conclusion that Article 10(1)
requires an island to be above mean high water at least “gen-
erally,” “normally,” or “usually.” Second, Alaska disputes
the Master’s factual finding that Dinkum Sands is fre-
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quently below mean high water. Finally, Alaska argues that
Dinkum Sands should be treated as an island when it is in
fact above mean high water. We find no error in the Mas-

ter’s conclusion.
A

In the proceedings before the Master, the United States
took the position that an island must be “permanently” above
mean high water, Brief for United States on Dinkum Sands
17-29, while Alaska argued that Article 10 permits a feature
“to slump on occasion below” mean high water but still qual-
ify as an island, Brief for Alaska on Dinkum Sands 64. The
Master essentially rejected the United States’ position in
favor of a somewhat more lenient standard, under which an
island must “generally,” “normally,” or “usually” be above
mean high water. Although Alaska now objects to this
standard, Alaska Exceptions Brief 44-45, 51, it sets forth no
clear alternative. Alaska’s observation that “an island that
is occasionally submerged is no less an island,” id., at 45, is
not inconsistent with the Master’s approach.

If Alaska is now implicitly claiming that a feature need
appear only episodically above mean high water to qualify as
an island, its position is without merit. Because Article
10(1) does not specify how frequently a feature must be
above mean high water to qualify as an island, we must look
to the Convention’s drafting history for guidance. See Lou-
1siana Boundary Case, 394 U. S., at 42-47. In urging that
the Master’s interpretation of Article 10(1) is inconsistent
with the development of that provision, Alaska focuses on
the fact that earlier drafts specified that an island must be
“permanently above high-water mark.” Report 297 (citing
J. Francois, Report on the Régime of the Territorial Sea,
[1952] 2 Y. B. Int’l L. Comm’n 25, 36, U. N. Doc. A/CN.4/53
(in French; translation from Alaska Exh. 84A-21, p. 41)); see
Alaska Exceptions Brief 50. The eventual deletion of the
modifier “permanently,” in Alaska’s view, suggests that Arti-
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cle 10(1) contains no implicit modifier at all, such as “gener-
ally,” “normally,” or “usually.”

Alaska’s reading of Article 10(1)’s drafting history is selec-
tive. In fact, the drafting history supports a standard at
least as stringent as that adopted by the Master. The provi-
sion was first introduced at the League of Nations Confer-
ence for the Codification of International Law, held at The
Hague in 1930. A preparatory committee offered the fol-
lowing as a basis for discussion: “In order that an island may
have its own territorial waters, it is necessary that it should
be permanently above the level of high tide.” 2 Conference
for the Codification of International Law, Bases of Discus-
sion, Territorial Waters 54 (1929). A subcommittee revised
the definition but retained the element of permanence: “An
island is an area of land, surrounded by water, which is per-
manently above high-water mark.” 3 Acts of the Confer-
ence 219. When the International Law Commission of the
United Nations revived the work of the Conference in 1951,
a special rapporteur reintroduced the subcommittee’s defini-
tion. Report 297.

In 1954, the British delegate proposed adding the modifier
“in normal circumstances,” so that an island’s status would
not be questioned because it was temporarily submerged at
high tide in an “exceptional cas[e].” See Summary Records
of the 260th Meeting, [1954] 1 Y. B. Int’l L. Comm’n 92. The
Commission adopted that proposal, id., at 94, and in its final
report defined an island as “an area of land, surrounded by
water, which in normal circumstances is permanently above
high-water mark,” Report of the International Law Commis-
sion to the General Assembly, Art. 10, U. N. Gen. Ass. Off.
Rec., 11th Sess., Supp. No. 9, U. N. Doc. A/3159, p. 16 (1956).

In 1957, an internal State Department memorandum eval-
uating the Commission’s work suggested that the words
“permanently” and “in normal circumstances” appeared to
be inconsistent and could both be omitted, because “current
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international law does not purport to solve such minor prob-
lems” as how to treat formations that would be submerged
at unusually high states of high tide. Alaska Exh. 84A-21
(Memorandum from Benjamin H. Read, Islands, Drying
Rocks and Drying Shoals, Sept. 1957, p. 11). The United
States presented that position at the 1958 United Nations
Conference on the Law of the Sea, arguing that “there is no
established state practice regarding the effect of subnormal
or abnormal or seasonal tidal action on the status of islands.”
3 United Nations Conference on the Law of the Sea, Official
Records: First Committee (Territorial Sea and Contiguous
Zone), Summary Records of Meetings and Annexes, U. N.
Doc. A/CONF.13/C1./L.112, p. 242 (1958). The Conference
adopted the United States’ recommendation, and excised the
words “permanently” and “in normal circumstances” from
the definition of an island.

As the Master recognized, in including the phrase “in nor-
mal circumstances,” the Convention’s drafters had sought to
accommodate abnormal events that would cause temporary
inundation of a feature otherwise qualifying as an island.
Report 300. The United States’ view that the international
definition of an island need not address abnormal or seasonal
tidal activity ultimately prevailed. But the change from the
Commission’s draft to the final language of the Convention
did not signal an intent to cover features that are only some-
times or occasionally above high tide. In fact, the problem
of abnormal or seasonal tidal activity that the 1954 amend-
ment addressed is fully solved by the United States’ practice
of construing “high tide” to mean “mean high water.” Aver-
aging high waters over a 19-year period accounts for periodic
variations attributable to astronomic forces; nonperiodic, me-
teorological variations can be assumed to balance out over
this length of time. See 2 A. Shalowitz, Shore and Sea
Boundaries 58-59 (1964). Accordingly, even if a feature
would be submerged at the highest monthly tides during a
particular season or in unusual weather, the feature might
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still be above “mean high water” and therefore qualify as
an island.

What Alaska seeks is insular status not for a feature that
is submerged at abnormally high states of tide, but for a
feature that rises above and falls below mean high water—
a tidal datum that has already accounted for the tidal abnor-
malities about which the drafters of Article 10(1) were con-
cerned. Even if Article 10(1)’s drafting history could sup-
port insular status for a feature that slumps below mean high
water because of an abnormal change in elevation, it does
not support insular status for a feature that exhibits a pat-
tern of slumping below mean high water because of seasonal
changes in elevation. Alaska nevertheless contends that
there is support for according island status to features more
“ephemera[l]” than Dinkum Sands. See Alaska Exceptions
Brief 45-50. The authorities Alaska cites all predate the
Convention and are therefore unhelpful in construing Article
10(1). Alaska also relies on an analogy to the “mudlumps”
of the Mississippi delta, features whose status under the
Convention has never been determined. See Report of Spe-
cial Master in United States v. Louisiana, O. T. 1974, No. 9
Orig., p. 4 (filed July 31, 1974) (concluding that Louisiana’s
Submerged Lands Act grant could be measured from two
mudlumps, but not deciding whether the mudlumps were is-
lands under Article 10(1) or low-tide elevations under Article
11(1)); United States v. Louisiana, 420 U. S. 529 (1975) (over-
ruling exceptions).

In sum, the Convention’s drafting history suggests that, to
qualify as an island, a feature must be above high water ex-
cept in abnormal circumstances. Alaska identifies no basis
for according insular status to a feature that is frequently
below mean high water.

B

In disputing the Master’s factual conclusion that Dinkum
Sands is “frequently below mean high water,” Report 39,
Alaska relies on three cartographic sources. First, two nau-
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tical charts produced following a 1949-1950 survey of the
Beaufort Sea by a United States Coast and Geodetic Survey
party depict Dinkum Sands as an island, consistent with a
survey note describing a “new gravel bar baring about three
feet” at mean high water. Alaska Exh. 84A-203 (U. S. Coast
and Geodetic Survey, Descriptive Report to Accompany Hy-
drographic Survey H-7761, p. 3); see Alaska Exh. 84A-202
(U. S. Coast and Geodetic Survey, Addendum to Descriptive
Report to Accompany Hydrographic Survey H-7760, p. 4).
Second, in 1971, an ad hoc interagency group known as the
Baseline Committee, charged with delimiting the United
States’ coastline, produced baseline charts treating Dinkum
Sands as an island. Third, a 1979 map developed for a joint
federal-state oil and gas lease sale in the Prudhoe Bay area
assigned ownership of a 3-mile belt of territorial sea around
Dinkum Sands to Alaska.

As Alaska appears to acknowledge, see Alaska Exceptions
Brief 53, the 1971 baseline chart and the 1979 leasing map
were based on the 1949-1950 survey rather than independ-
ent observations. In 1956, the United States Coast and
Geodetic Survey resumed charting Dinkum Sands as a low-
tide elevation, based on observations of a Navy vessel made
the prior year. It is undisputed that one of the members of
the Baseline Committee persuaded the Committee to treat
Dinkum Sands as an island based solely on his personal ob-
servation of Dinkum Sands as a member of the 1949-1950
survey party. See Alaska Exh. 84A-207 (Department of
State, Memorandum to Members of the Baseline Committee,
Minutes of Oct. 10, 1979, Meeting, p. 2) (noting that the Com-
mittee “has used Dinkum Sands as a basepoint for determin-
ing the breadth of the territorial sea . . . because early sur-
veys showed Dinkum Sands to be above high water and
Admiral Nygren had personally observed it above high
water”). The 1979 leasing map relied on the 1971 baseline
chart in assigning Dinkum Sands its own 3-mile belt of terri-
torial sea.
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The question, then, is whether the 1949-1950 survey par-
ty’s conclusion that Dinkum Sands is three feet above mean
high water, taken together with visual observations of
Dinkum Sands above water, undermines the Master’s factual
finding that Dinkum Sands is “frequently below mean high
water.” Report 309. It does not.

Alaska emphasizes that Dinkum Sands has been observed
“many times . .. above water” and only “occasionally . . .
submerged.” Alaska Exceptions Brief 44. But visual ob-
servations of Dinkum Sands are not dispositive; the question
is not whether Dinkum Sands is above or below high tide on
any given day, but where the feature lies in relation to mean
high water. To address precisely this problem, the parties
jointly commissioned a $2.5 million study to calculate mean
high water in the feature’s vicinity and to determine the fea-
ture’s elevation in relation to that datum. First, using a
year of tidal readings, the National Ocean Survey computed
a mean high-water datum at Dinkum Sands and calculated
an error band to account for the fact that the level would
ordinarily be based on 19 years of readings. Second, an en-
gineering firm measured Dinkum Sands’ highest points in
March, June, and August 1981.

Comparing the feature’s highest elevation measurements
to the mean high-water level, the Master found that Dinkum
Sands was not above mean high water at any time it was
surveyed. The two highest points of the survey were
within the error band for the mean high-water level, but the
Master found this fact to be of little weight because the
measurements were likely taken from piles of gravel dis-
turbed by the March measurements, rather than from
Dinkum Sands’ true highest points. Alaska continued to
measure Dinkum Sands in relation to mean high water in
1982 and 1983. The feature was found to be above mean
high water on a visit in July 1982. By September, the fea-
ture had fallen in elevation, possibly by more than a foot, see
Report 281-282, placing it below the mean high-water datum.
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Between May and July 1983, the feature was observed above
water several times, although its elevation in relation to
mean high water was not known. Based on two helicopter
observations of the feature and estimates of sea level in rela-
tion to mean high water, the Master concluded that Dinkum
Sands could have been above high water by a matter of
inches in September 1983. The Master found that the fea-
ture was “consistently” below mean high water in 1981 and
below mean high water by September—the end of the open
water season—in both 1981 and 1982. Id., at 309. Relying
largely on the 1981-1983 data, the Master concluded that
Dinkum Sands is not an island.

Alaska makes no mention of the 1981 joint monitoring
project. The Master discussed the State’s methodological
objections to the results at length, see id., at 255-269, and
we see no reason to revisit the Master’s conclusion that those
objections are unpersuasive. Alaska does not explain why
the Master should have relied on a single August 1949 meas-
urement of Dinkum Sands’ elevation in relation to mean high
water rather than on the exhaustive survey expressly de-
signed to determine Dinkum Sands’ status under Article
10(1) of the Convention. In contending that Dinkum Sands
has been above mean high water except on a “handful of
occasions,” Alaska recognizes that Dinkum Sands slumps in
elevation during the open water season between late July
and September. Alaska Exceptions Brief 54. Alaska sug-
gests that natural processes build up Dinkum Sands “just . ..
prior to the autumn freeze-up,” and that the feature then
remains above mean high water for 9 to 10 months of the
year. See ibid. There is no basis in the record, however,
for concluding that Dinkum Sands is above mean high
water during the winter months. During the winter, the
area is completely covered by pack ice. The sole measure-
ment of the feature’s elevation during the winter was that
taken in March 1981, and it was then below mean high water.
Report 286. But even if the record demonstrated that the
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feature remained above mean high water until “ice collapse”
caused it to slump, that would not compel a ruling in Alaska’s
favor. Although Article 10(1)’s drafting history may sug-
gest that a feature submerged at abnormally high tides does
not lose its insular status, it does not support the broader
conclusion that a feature with a seasonal loss in elevation,
bringing it below mean high water, qualifies as an island.
See supra, at 27.

In sum, we find no error in the Master’s conclusion that
Dinkum Sands is frequently below mean high water and
therefore does not meet the standard for an island.

C

Alaska finally urges a compromise resolution, under which
Dinkum Sands would be deemed an island when above mean
high water. Alaska attempts to find support for its position
in this Court’s recognition in prior cases of the concept of an
“ambulatory coast line.” Alaska Exceptions Brief 55. In
adopting the 1958 Convention to aid interpretation of the
Submerged Lands Act, we recognized that the Convention
treats a nation’s coastline as its modern, ambulatory coast-
line. See United States v. Louistana, 394 U.S. 1, 5 (1969)
(Texas Boundary Case); Louwisiana Boundary Case, 394
U.S., at 32-34. Shifts in a low-water line along the shore,
we acknowledged, could lead to a shift in the baseline for
measuring a maritime zone for international purposes. In
turn, the State’s entitlement to submerged lands beneath the
territorial sea would change.

An island may very well have its own ambulatory coast-
line. What Alaska seeks here, however, is not an entitle-
ment to submerged lands seaward of a gradually accreting
or eroding shore. Rather, Alaska’s ownership of submerged
lands around Dinkum Sands would appear and disappear pe-
riodically, depending upon whether the feature was above or
below mean high water. Not only does Article 10(1) of the
Convention not support such a reading, but Alaska’s position
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makes a sensible application of other provisions of the Con-
vention impossible. The Convention separately categorizes
features that are below mean high water, but above water
at low tide. See Art. 11. In addition, under Articles 10(2)
and 3, an island’s belt of territorial sea is measured from the
line of low water. As Dinkum Sands’ elevation shifts and
the feature slumps toward the mean high-water datum,
below the mean high-water datum, and possibly below the
low-water datum, the baseline for measuring the surround-
ing maritime zone would shift and then disappear. Quite
apart from the fact that Alaska’s proposal would lead to
costly and time-consuming monitoring efforts, we agree with
the Master that Alaska has identified no precedent for treat-
ing as an island a feature that oscillates above and below
mean high water.
v

Alaska’s third exception concerns the ownership of sub-
merged lands within the National Petroleum Reserve-Alaska
(Reserve), a 23-million acre federal reservation in the north-
western part of the State. The Reserve’s seaward boundary
runs along the Arctic Ocean from Icy Cape at the west to the
mouth of the Colville River at the east. When this litigation
began, Alaska and the United States disputed the location of
the Reserve’s boundary, focusing in particular on whether
the boundary followed the sinuosities of the coast or instead
cut across certain inlets, bays, and river estuaries. Alaska
initially conceded federal ownership of submerged lands
within that boundary. In light of this Court’s decision in
Montana v. United States, 450 U. S. 544 (1981), and with the
consent of the United States, the Special Master granted
Alaska relief from its concession, and Alaska claimed owner-
ship of submerged lands beneath certain coastal features
within the Reserve’s boundaries. Order of Special Master
in United States v. Alaska, O. T. 1983, No. 8 Orig. (Jan. 4,
1984). A separate proceeding concerning ownership of sub-
merged lands beneath inland navigable waters is pending in
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Federal District Court, Alaska v. United States, Nos. A83—
343, A84-435, A86-191 (D. Alaska), and has been stayed until
resolution of the present case, see Report 347, n. 4.

The parties no longer dispute the location of the Reserve’s
boundary. Accordingly, we consider only the Master’s rec-
ommendation concerning the ownership of submerged lands
beneath certain coastal features within that boundary. The
Master concluded that the United States retained ownership
of the submerged lands in question at Alaska’s statehood.
That conclusion rested principally on three premises: first,
that the United States can prevent lands beneath navigable
waters from passing to a State upon admission to the Union
by reserving those lands in federal ownership (as opposed to
conveying them to a third party); second, that Congress had
authorized the President to reserve submerged lands with a
1910 statute known as the Pickett Act; and third, that the
1923 Executive Order creating the Reserve reflected a clear
intent to reserve all submerged lands within the boundaries
of the Reserve and to defeat the State’s title to the sub-
merged lands in question. Alaska excepts to the Master’s
conclusion on several grounds, arguing that the Government
did not show a sufficiently clear intent to reserve submerged
lands or to defeat state title and that the 1923 Executive
Order was promulgated without proper authority. We dis-
cuss some background principles and then consider these
arguments in turn.

A

The Property Clause, Art. IV, §3, cl. 2, provides that “Con-
gress shall have Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other
Property belonging to the United States.” In Shively v.
Bowlby, 152 U. S. 1, 48 (1894), the Court concluded that this
power extended to granting submerged lands to private par-
ties, and thereby defeating a future State’s equal footing
title, “to carry out . . . public purposes appropriate to the
objects for which the United States hold the Territory.” We
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agree with the Special Master that Congress can also reserve
submerged lands under federal control for an appropriate
public purpose, and thus resolve a question left open in Utah
Div. of State Lands, 482 U. S., at 201, in the United States’
favor.

As drawn by the Master, the boundary of the Reserve en-
compasses both those lands that would ordinarily pass to
Alaska under the equal footing doctrine—that is, tidelands
and submerged lands beneath inland navigable waters—and
those lands that would pass to Alaska only by virtue of the
Submerged Lands Act—that is, lands beneath the 3-mile ter-
ritorial sea. As a result, the parties dispute the principles
governing ownership of the submerged lands.

Under our equal footing cases, “[a] court deciding a ques-
tion of title to the bed of navigable water must . . . begin
with a strong presumption” against defeat of a State’s title.
Montana, supra, at 552; see Utah Div. of State Lands,
supra, at 197-198. We will not infer an intent to defeat a
future State’s title to inland submerged lands “unless the
intention was definitely declared or otherwise made very
plain.”  United States v. Holt State Bank, 270 U. S. 49, 55
(1926). The United States argues that the presumption
against defeat of state title does not apply to lands passing
solely under the Submerged Lands Act—that is, lands be-
neath the territorial sea—over which the United States has
paramount authority: Any grant of such lands is to be “‘con-
strued strictly in favor of the United States.”” United
States Opposition Brief 53 (quoting California ex rel. State
Lands Comm’n, 457 U. S., at 287). The Master agreed with
the Government’s approach, concluding that the United
States can demonstrate that it retained title to submerged
lands beneath the territorial sea under a “less demanding
standard” than our equal footing cases require. Report 394.
Nevertheless, the Master analyzed the withdrawal under the
“stricter” standards of Utah Div. of State Lands and Mon-
tana, reasoning that the less demanding test for lands be-
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neath the territorial sea would be relevant only if the United
States failed to satisfy the more stringent test. Report 394.

Neither the Submerged Lands Act itself nor our case law
supports the United States’ approach. The Submerged
Lands Act grants States submerged lands beneath a 3-mile
belt of the territorial sea. The statute is a grant of federal
property, and the scope of that grant must be construed
strictly in the United States’ favor. But that principle does
not permit us to ignore the statute’s terms, which provide
that a State receives title to submerged lands beneath the
territorial sea unless the United States “expressly retain[s]”
them. 43 U.S.C. §1313(a) (emphasis added). We cannot
resolve “doubts” about whether the United States has with-
held state title to submerged lands beneath the territorial
sea in the United States’ favor, for doing so would require
us to find an “express” retention of submerged lands where
none exists. The Submerged Lands Act does not call into
question cases holding that the United States has paramount
sovereign authority over submerged lands beneath the terri-
torial sea. See California I, 332 U.S., at 35-36; United
States v. Louisiana, 339 U. S. 699, 704 (1950); United States
v. Texas, 339 U. S. 707, 719 (1950). But Congress has chosen
to exercise that authority by presumptively granting those
lands to the States, unless the United States has “expressly
retained” submerged lands.

Reinforcing this reading of the Act is the fact that the
Act’s terms reach lands governed by the equal footing doc-
trine as well as lands beneath the territorial sea. Under the
terms of the statute, equal footing lands, like those beneath
the territorial sea, pass to a State unless the United States
“expressly retained” them. In passing the Act, Congress
would have legislated against the backdrop of our early equal
footing cases. See Montana, 450 U. S., at 5562, n. 2. There
is no indication that, in formulating the “expressly retained”
standard, Congress intended to upset settled doctrine and to
impose on the Federal Government a more or less demanding



36 UNITED STATES v». ALASKA

Opinion of the Court

standard than the one reflected in those cases, see, e. g., Holt
State Bank, supra, at 55 (holding that intent to defeat state
title to submerged lands must be “definitely declared or oth-
erwise made very plain”), and carried forward in Montana
and Utah Div. of State Lands. Whether title to submerged
lands rests with a State, of course, is ultimately a matter
of federal intent. In construing a single federal instrument
creating a reserve, we see no reason to apply the phrase
“expressly retained” differently depending upon whether the
lands in question would pass to a State by virtue of a statu-
tory grant or by virtue of the equal footing doctrine, as con-
firmed by statute.

Applying Montana and Utah Div. of State Lands, then,
we must ask whether the United States intended to include
submerged lands within the Reserve and to defeat Alaska’s
title to those lands.

B

1

President Harding created the National Petroleum Re-
serve by Executive Order in 1923. The order described a
boundary following the Arctic “coast line,” measured along
“the ocean side of the sandspits and islands forming the bar-
rier reefs and extending across small lagoons from point to
point, where such barrier reefs are not over three miles off
shore.” Exec. Order No. 3797-A, in Presidential Executive
Orders (1980) (microform, reel 6). Because the boundary
follows the ocean side of the islands, the Reserve necessarily
includes tidelands landward of the islands. The Reserve
also contains coastal features, including “small lagoons” (to
which the Order explicitly refers) and the mouths of rivers
and bays (which the Master concluded were within the Re-
serve’s boundary). Report 381. Alaska argues that the
fact that the United States included certain water areas
within the exterior boundaries of the Reserve does not nec-
essarily mean that the United States clearly intended to re-
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serve the submerged lands beneath those waters. Alaska
Exceptions Brief 62. In support of this proposition, Alaska
points primarily to our decisions in Montana, supra, at 554,
and Utah Div. of State Lands, 482 U. S., at 202.

In Montana, the United States, as trustee for the Crow
Tribe, sought a declaratory judgment that it owned the
riverbed of the Big Horn River and had conveyed a beneficial
interest in the submerged lands to the Tribe. The river was
located inside the boundaries of the Crow Reservation estab-
lished by treaty in 1868, but the treaty did not expressly
refer to the riverbed. 450 U. S.; at 548, 554. Applying the
“strong presumption against conveyance by the United
States” to defeat a State’s title, id., at 552, we concluded that
the “mere fact that the bed of a navigable water lies within
the boundaries described in the treaty does not make the
riverbed part of the conveyed land, especially when there is
no express reference to the riverbed that might overcome
the presumption against its conveyance,” id., at 554. Even
though creation of an Indian reservation could be an “appro-
priate public purpose” justifying a conveyance of submerged
lands, a conveyance of submerged lands beneath the river
would not have been necessary for the Government’s pur-
pose, because fishing was not important to the Crow Tribe’s
way of life. Id., at 556.

In Utah Div. of State Lands, the Court found that the
United States had not prevented the bed of Utah Lake from
passing to Utah at statehood. The Sundry Appropriations
Act of 1888, 25 Stat. 505, authorized the United States Geo-
logical Survey to select “sites for reservoirs and other hy-
draulic works necessary for the storage and utilization of
water for irrigation and the prevention of floods and over-
flows.” Id., at 526. The Survey selected Utah Lake as a
reservoir site. 482 U. S., at 199. In 1890, when Congress
repealed the 1888 Act, it provided “that reservoir sites here-
tofore located or selected shall remain segregated and re-
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served from entry or settlement as provided by [the 1888
Act].” Sundry Appropriations Act of 1890, 26 Stat. 391.

In concluding that the 1888 Act did not reflect a clear in-
tent to include submerged lands within lands reserved for
reservoir sites, the Court focused in part on the fact that the
Act was motivated by concerns that settlers would claim
lands suitable for reservoir sites or other reclamation efforts.
482 U.S., at 198, 203. These concerns of “monopolization
and speculation” “had nothing to do with the beds of naviga-
ble rivers and lakes.” Id., at 203. Moreover, the Govern-
ment’s ability to control and develop navigable waters would
not be impaired if the land beneath the navigable waters
passed to the State. Id., at 202; see also Arizona v. Califor-
nia, 373 U. S. 546, 597-598 (1963); Arizona v. California, 283
U. S. 423, 451-452, 457 (1931). We also considered whether
certain references to the bed of Utah Lake in reports by the
Geological Survey, coupled with the 1890 Act’s requirement
that selected sites remain segregated, accomplished a reser-
vation of the lake bed. We concluded that the references to
the lake bed in the Survey documents, when placed in proper
context, did not indicate that the bed was included within
the reservation. Utah Div. of State Lands, supra, at 206.
Finally, we held that even if the 1888 or 1890 Acts reflected a
clear intent to include submerged lands within a reservation,
there was no evidence that the United States intended to
defeat future States’ entitlement to any land reserved.
Again, our analysis focused on the fact that the transfer of
title to the lake bed would not prevent the Government from
developing a reservoir or water reclamation project at the
lake. Id., at 208.

Montana and Utah Div. of State Lands establish that the
fact that navigable waters are within the boundaries of a
conveyance or reservation does not in itself mean that sub-
merged lands beneath those waters were conveyed or re-
served. But Alaska’s reliance on these cases is misplaced
for two reasons. First, the Executive Order of 1923 does
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not merely define a boundary that encloses a body of naviga-
ble water. Rather, in describing a boundary following the
ocean side of offshore islands and reefs, the Order created
a Reserve that necessarily embraced certain submerged
lands—specifically, tidelands shoreward of the barrier is-
lands.! Second, Montana and Utah Div. of State Lands es-
tablish that the purpose of a conveyance or reservation is
a critical factor in determining federal intent. See also
Alaska Pacific Fisheries v. United States, 248 U. S. 78, 87-89
(1918) (reservation of “body of lands” in southeastern Alaska
for Metlakahtla Indians included adjacent waters and sub-
merged lands, because fishing was necessary for Indians’
subsistence). The Executive Order of 1923 sought to retain
federal ownership of land containing oil deposits. The
Order recited that “there are large seepages of petroleum
along the Arctic Coast of Alaska and conditions favorable to
the occurrence of valuable petroleum fields on the Arctic
Coast,” and described the goal of securing a supply of oil
for the Navy as “at all times a matter of national concern.”
Petroleum resources exist in subsurface formations necessar-
ily extending beneath submerged lands and uplands. The
purpose of reserving in federal ownership all oil and gas
deposits within the Reserve’s boundaries would have been
undermined if those deposits underlying lagoons and other
tidally influenced waters had been excluded. It is simply

!In light of the fact that the Order necessarily encompasses tidelands,
the partial dissent’s conclusion that the United States owns 7o submerged
lands within the Reserve is puzzling. The dissent suggests that the
United States retains submerged lands only if the relevant instrument
““n terms embraces the land under the waters.”” Post, at 66 (THOMAS,
J., concurring in part and dissenting in part) (quoting Packer v. Bird, 137
U. S. 661, 672 (1891)). By its terms, the Executive Order of 1923 certainly
embraces all tidelands landward of the barrier islands. Accordingly, even
if the dissent were correct that a federal intent to retain submerged lands
can never be inferred, no inference is required for the conclusion that,
at the very least, the United States retained the tidelands within the
Reserve.
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not plausible that the United States sought to reserve only
the upland portions of the area.

Alaska also argues that any inclusion of submerged lands
within the Reserve was not supported by an appropriate
public purpose. Specifically, Alaska claims that only a “pub-
lic exigency” or “international duty” will support a reserva-
tion of submerged lands. In Shively, the Court recognized
a general congressional policy of granting away land beneath
navigable waters only “in case of some international duty or
public exigency,” 152 U.S., at 50. But that is a congres-
sional policy, not a constitutional obligation. Utah Div. of
State Lands, 482 U. S., at 197. The only constitutional lim-
itation on a conveyance or reservation of submerged lands
is that it serve an appropriate public purpose: The United
States has the power to dispose of submerged lands in pre-
statehood territories “‘in order to perform international
obligations, or to effect the improvement of such lands for
the promotion and convenience of commerce with foreign
nations and among the several States, or to carry out other
public purposes appropriate to the objects for which the
United States hold the Territory.’” Id., at 196-197 (em-
phasis added) (quoting Shively, supra, at 48). There is no
question that, as the Master concluded, the inclusion of
submerged lands within the Reserve fulfilled an appropriate
public purpose—namely, securing an oil supply for the na-
tional defense.

In sum, the 1923 Executive Order creating the Reserve
reflects a clear intent to include submerged lands within the
Reserve. The boundary by its terms embraces certain
coastal features, and the Master interpreted it to embrace
others. In light of the purpose of the Reserve, it is simply
not plausible that the Order was intended to exclude sub-
merged lands, and thereby to forfeit ownership of valuable
petroleum resources beneath those lands. The importance
of submerged lands to the United States’ goal of securing a
supply of oil distinguishes this case from Montana and Utah
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Div. of State Lands, where the disputed submerged lands
were unnecessary for achieving the federal objectives.

2

Under Utah Div. of State Lands, we must ask not only
whether the United States intended a reservation to include
submerged lands, but also whether the United States in-
tended to defeat a future State’s title to those lands. The
Master found that Congress expressed a clear intent to de-
feat state title in § 11(b) of the Alaska Statehood Act. Pub.
L. 85-508, 72 Stat. 347. That section provides that the
United States has the “power of exclusive legislation . . . as
provided by [the Enclave Clause of the Constitution, Art. I,
§8, cl. 17,] over such tracts or parcels of land as, immediately
prior to the admission of said State, are owned by the United
States and held for military . . . purposes, including naval
petroleum reserve numbered 4 [the National Petroleum Re-
servel.” The Master concluded that §11(b), “in referring
to the Reserve as ‘owned by the United States,’ clearly con-
template[d] continued federal ownership of the Reserve.”
Report 433.

Alaska argues that § 11(b)’s reference to exclusive federal
legislative authority over the Reserve under the Enclave
Clause says nothing about United States’ title to submerged
lands within the Reserve. Alaska suggests that the United
States need not own all lands within a military area to exer-
cise jurisdiction, and Congress “had no reason to defeat
State title to submerged lands [since] it always retains ple-
nary authority to regulate navigable waters for defense pur-
poses.” Alaska Exceptions Brief 64. Alaska thus attempts
to align this case with Utah Div. of State Lands, where we
found no clear intent to defeat state title to the bed of Utah
Lake, in part because the United States need not have de-
feated state title to preserve its ability to develop a reservoir
or water reclamation project at the lake. 482 U. S., at 208.
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Alaska’s argument fails for several reasons. First, Alaska
ignores the fact the Reserve was not created to preserve the
United States’ “authority to regulate navigable waters for
defense purposes,” but to preserve the Government’s ability
to extract petroleum resources. Ownership may not be nec-
essary for federal regulation of navigable waters, but it is
necessary to prevent the Reserve’s petroleum resources from
being drained from beneath submerged lands. Second,
when the United States exercises its power of “exclusive leg-
islation” under the Enclave Clause, it necessarily acquires
title to the property. See James v. Dravo Contracting Co.,
302 U. S. 134, 141, 142 (1937) (“[The Enclave Clause] governs
those cases where the United States acquires lands with the
consent of the legislature of the State for the purposes there
described” (emphasis added)); see also Collins v. Yosemite
Park & Curry Co., 304 U. S. 518, 527 (1938). Third, Alaska’s
argument that §11(b) of the Statehood Act says nothing
about federal ownership of the Reserve ignores the fact that,
on its face, §11(b) states that the United States “owned”
the Reserve.

As discussed supra, at 38-41, the Reserve included sub-
merged lands. Section 11(b) thus reflects a clear congres-
sional statement that the United States owned and would
continue to own submerged lands included within the Re-
serve. The conclusion that Congress was aware when it
passed the Alaska Statehood Act that the Reserve encom-
passed submerged lands is reinforced by other legislation,
enacted just before Alaska’s admission to the Union, grant-
ing certain offshore lands to the Territory of Alaska. See
Pub. L. 85-303, §2(a), 71 Stat. 623. Congress expressly ex-
empted from that grant “all oil and gas deposits located in
the submerged lands along the Arctic coast of naval petro-
leum reserve numbered 4 [the National Petroleum Re-
servel.” §3(d) (emphasis added). Moreover, in contrast to
Utah Div. of State Lands, defeating state title to submerged
lands was necessary to achieve the United States’ objec-
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tive—securing a supply of oil and gas that would necessarily
exist beneath uplands and submerged lands. The transfer
of submerged lands at statehood—and the loss of ownership
rights to the oil deposits beneath those lands—would have
thwarted that purpose.

C

Alaska argues that even if the 1923 Executive Order pur-
ported to include submerged lands within the Reserve for an
appropriate public purpose and even if § 11(b) reflects a clear
intent to defeat state title to all lands within the Reserve,
title still passed to Alaska because the President lacked the
authority to include submerged lands within the Reserve.
Alaska Exceptions Brief 58-60. The argument is based in
part on Utah Div. of State Lands, where we referred to the
authority of Congress to dispose of property under the Prop-
erty Clause, Art. IV, §3, cl. 2. Since Utah Div. of State
Lands concerned congressional enactments, it discloses little
about the circumstances under which action by the Execu-
tive will defeat a State’s equal footing claim to submerged
lands.

As authority for inclusion of submerged lands within the
Reserve, the Master focused on the Act of June 25, 1910,
ch. 421, 36 Stat. 847, also known as the Pickett Act. The
Act stated:

“[TThe President may, at any time in his discretion, tem-
porarily withdraw from settlement, location, sale, or
entry any of the public lands of the United States includ-
ing the District of Alaska and reserve the same for
water-power sites, irrigation, classification of lands, or
other public purposes to be specified in the orders of
withdrawals, and such withdrawals or reservations shall
remain in force until revoked by him or by an Act of
Congress.” §1, 36 Stat. 847 (repealed by the Federal
Land Policy and Management Act of 1976, Pub. L. 94—
579, §704(a), 90 Stat. 2792).
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The Pickett Act nowhere specifically mentions submerged
lands, and Alaska therefore challenges the Master’s conclu-
sion that the Pickett Act gave the President the express au-
thority to dispose of them. Its argument rests mainly on
the proposition that the Pickett Act’s reference to “with-
drawlal]” of “public lands” cannot include submerged lands,
because such lands are not subject to sale, settlement, or
entry under the general land laws and therefore need not be
“withdrawn.” Cf. Utah Div. of State Lands, 482 U. S., at
203 (1888 Act stated that lands designated for reservoir sites
were “‘reserved from sale as the property of the United
States, and shall not be subject . . . to entry, settlement or
occupation’”; rejecting claim that Act authorized inclusion of
submerged lands in part because such lands were already
exempt from sale, entry, or occupation); Mann v. Tacoma
Land Co., 153 U. S. 273, 284 (1894) (“[T]he general legislation
of Congress in respect to public lands does not extend to
tide lands”); Shively, 152 U. S., at 48 (“Congress has never
undertaken by general laws to dispose of” land under navi-
gable waters).

Assuming, arguendo, that Alaska’s construction of the
Pickett Act is correct, it does not control the outcome of this
case. We conclude that Congress ratified the terms of the
1923 Executive Order in §11(b) of the Statehood Act. De-
spite Alaska’s protestations to the contrary, there would
have been no barrier to Congress retaining a petroleum re-
serve, including submerged lands, at the point of Alaska’s
statehood, provided it satisfied Utah Div. of State Lands’
requirements of demonstrating a clear intent to include
submerged lands within the Reserve’s scope and a clear in-
tent to defeat Alaska’s title. It follows that Congress could
achieve the same result by explicitly recognizing, at the point
of Alaska’s statehood, an Executive reservation that clearly
included submerged lands. Cf. Utah Div. of State Lands,
supra, at 205-207 (examining United States’ claim that ref-
erences to the bed of Utah Lake made by the Geological
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Survey in reserving Utah Lake, taken together with 1890
Act providing that reservoir sites selected by the Geological
Survey “shall remain segregated and reserved from entry
or settlement,” signaled Congress’ ratification of the reser-
vation of the lake bed; rejecting claim on the ground that
Congress was not on notice that the Geological Survey had
reserved the bed of the lake); Holden v. Joy, 17 Wall. 211,
247 (1872) (rejecting Property Clause challenge to Presi-
dent’s treaty with Cherokee Nation; although terms of treaty
exceeded express delegation of authority by Congress to the
President, Congress had “repeatedly recognized” the validity
of the treaty by enacting appropriation statutes). As dis-
cussed supra, at 38-41, the 1923 Executive Order reflected a
clear intent to include submerged lands within the Reserve.
That instrument placed Congress on notice that the Presi-
dent had construed his reservation authority to extend to
submerged lands and had exercised that authority to set
aside uplands and submerged lands in the Reserve to secure
a source of oil for the Navy. Congress acknowledged the
United States’ ownership of and jurisdiction over the Re-
serve in § 11(b) of the Statehood Act. Accordingly, Congress
ratified the inclusion of submerged lands within the Reserve,
whether or not it had intended the President’s reservation
authority under the Pickett Act to extend to such lands.

D

In sum, we conclude that the United States retained own-
ership of submerged lands beneath certain coastal features
within the Reserve at Alaska’s statehood. Under the strict
standards of Utah Div. of State Lands, the Executive Order
of 1923 reflected a clear intent to include submerged lands
within the Reserve. In addition to the fact that the Order
refers to coastal features and necessarily covers the tide-
lands, excluding submerged lands beneath the coastal fea-
tures would have been inconsistent with the purpose of the
Reserve—to secure a supply of oil that would necessarily
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exist beneath both submerged lands and uplands. Section
11(b) of the Alaska Statehood Act, which noted that the
United States owned the Reserve and which included a
statement of exclusive legislative jurisdiction under the En-
clave Clause, reflects Congress’ intent to ratify the inclusion
of submerged lands within the Reserve and to defeat the
State’s title to those lands.
v

The United States excepts to the Master’s conclusion that
submerged lands within a federal reservation in northeast-
ern Alaska, now known as the Arctic National Wildlife Ref-
uge, passed to Alaska upon its admission to the Union in
1959. In November 1957, the Department of the Interior’s
Bureau of Sport Fisheries and Wildlife submitted an applica-
tion to the Secretary of the Interior for withdrawal of 8.9
million acres of land “to establish an Arctic Wildlife Range
within all or such portion of the described lands as may be
finally determined to be necessary for the preservation of
the wildlife and wilderness resources of that region of north-
eastern Alaska.” Alaska Exh. 81 (Application for With-
drawal by Public Land Order, p. 1). This application was
still pending in July 1958, when Congress passed the Alaska
Statehood Act, and in January 1959, when Alaska was for-
mally admitted to the Union. On December 6, 1960, the Sec-
retary of the Interior issued Public Land Order 2214, which
“reserved” the area “for use of the United States Fish and
Wildlife Service as the Arctic National Wildlife Range.” 25
Fed. Reg. 12598. In 1980, Congress expanded the Range
to include an additional 9.2 million acres and renamed
it the Arctic National Wildlife Refuge. Pub. L. 96-487,
§303(2)(A), 94 Stat. 2390.

Before the Master, the parties disputed whether the 1957
Bureau of Sport Fisheries and Wildlife application for with-
drawal and creation of the Range—filed before but granted
after Alaska’s admission to the Union—could prevent title to
submerged lands within the Range from passing to Alaska at
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statehood. The Alaska Statehood Act transferred to Alaska
certain real property used for the conservation and protec-
tion of wildlife, but withheld from the State “lands with-
drawn or otherwise set apart as refuges or reservations for
the protection of wildlife.” Pub. L. 85-508, §6(e), 72 Stat.
341. Among other things, the United States argued that the
lands within the Range, including coastal submerged lands,
had been “set apart” by the combined effect of the applica-
tion and a Department of the Interior regulation in force
when the application was filed and when Congress passed
the Alaska Statehood Act. That regulation provided that
the filing of an application “shall temporarily segregate
such lands from settlement, location, sale, selection, entry,
lease, and other forms of disposal under the public land
laws, including the mining and the mineral leasing laws,
to the extent that the withdrawal or reservation applied
for, if effected, would prevent such forms of disposal.” 43
CFR §295.11(a) (Supp. 1958). Accordingly, under the United
States’ principal theory, the 1957 Bureau of Sport Fisheries
and Wildlife application had the legal effect of segregating
or “setting apart” all lands within the projected boundaries
of the Range, including submerged lands, as a wildlife refuge.
If this were so, §6(e) of the Alaska Statehood Act withheld
such lands from Alaska at statehood.

The Special Master rejected this approach. He focused
on the fact that §6(e) prevents transfer only of those lands
“set apart as refuges or reservations for the protection of
wildlife.” (Emphasis added.) The Master concluded that,
taken together, the 1957 application and the Department of
the Interior regulation “caused land to be set apart for the
purpose of a wildlife reservation,” but found that the land
“was not yet set apart as a refuge or reservation” upon Alas-
ka’s admission to the Union, because the application had not
yet been granted. Report 464 (first emphasis added). Since
the application and regulation did not withhold the lands
within the Range from Alaska under §6(e) of the Alaska
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Statehood Act, the Master concluded that coastal submerged
lands within the Range passed to Alaska upon its admission
to the Union. Because real property used for conservation
of wildlife, but not set apart as a wildlife refuge or reserva-
tion, would have been transferred to Alaska, the Master’s
approach arguably calls into question federal ownership of
uplands as well as submerged lands within the Range. See
mfra, at 60-61.

Alaska had argued in the alternative that, even if the ap-
plication was effective to prevent submerged lands within
the Range from passing to Alaska at statehood, the bound-
aries of the Range did not embrace certain submerged lands
between the mainland and the barrier islands along Alaska’s
northeastern coast. The Master’s recommendation in Alas-
ka’s favor on the effect of the application, if accepted, would
have made irrelevant the dispute concerning the boundaries
of the Range. The Master nevertheless addressed Alaska’s
alternative argument and resolved the boundary dispute in
the United States’ favor. Report 478-495. The Master
also considered the effect of Montana and Utah Div. of State
Lands on Alaska’s ownership of submerged lands within the
Range. In supplemental briefing submitted after we de-
cided those cases, Alaska argued that the 1957 application
reflected no clear intent to include submerged lands within
the Range. Even if the application embraced submerged
lands, Alaska asserted, the United States had identified no
evidence that Congress intended to defeat Alaska’s title to
those lands. Relying principally on a statement of justifica-
tion attached to the 1957 application, the Master found a
clear intent to include submerged lands within the Range.
That statement of justification described the seacoast as
“provid[ing] habitat for polar bears, Arctic foxes, seals, and
whales,” Alaska Exh. 16 (Memorandum from the Director of
the Bureau of Sport Fisheries and Wildlife to the Bureau of
Land Management, Nov. 7, 1957, p. 2); the Master reasoned
that the drafters of the application “[could] not have thought
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this habitat was only upland,” Report 496. In addition, the
Master noted that the original boundary of the Range was
the high water mark along the Arctic Coast; the drafters
changed the boundary to the extreme low water mark so as
to include the tidelands within the Range. Ibid. The Mas-
ter also found that the application reflected an intent to de-
feat Alaska’s title, pointing out that the reservation was
“meant to have permanent effect,” not merely to hold what-
ever submerged lands were made part of the Range until
Alaska’s admission to the Union. Ibid.

The United States excepts to the Special Master’s conclu-
sion that the 1957 application and the Department of the In-
terior regulation, read together, did not have the effect of
“setting apart” lands within the Range “as [a] refugle] . . . for
the protection of wildlife.” Alaska defends the Master’s con-
clusion concerning the legal effect of the application. Alaska
also defends on alternative grounds the ultimate conclusion
that submerged lands within the Range passed to Alaska,
arguing that the United States did not clearly intend to in-
clude submerged lands within the Range and that the United
States did not clearly intend to defeat Alaska’s title to those
lands. In essence, Alaska challenges the Master’s conclu-
sion that the 1957 application met the requirements of Mon-
tana and Utah Div. of State Lands—a conclusion appearing
in a section of the Report to which it did not except. See
Report 495-499. As will become clear, however, although
the Master considered separately whether the application
had the effect of “setting apart” lands within the Range
within the meaning of §6(e) and whether the requirements
of Montana and Utah Div. of State Lands had been met,
those inquiries overlap considerably. We therefore must
address the application of Montana and Utah Div. of State
Lands to this case.

A

As with the Reserve, the boundaries of the Range, as
drawn by the Master, encompass both submerged lands be-
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neath tidelands and inland navigable waters—which would
ordinarily pass to Alaska under the equal footing doctrine
as confirmed by the Submerged Lands Act—and submerged
lands beneath the territorial sea—which would pass to
Alaska only by virtue of its Submerged Lands Act grant.
As discussed supra, at 35-36, Congress has chosen in the
Submerged Lands Act to exercise its paramount authority
over submerged lands beneath the territorial sea by grant-
ing such lands to a coastal State, unless the Federal Gov-
ernment “expressly retained” the lands in question when the
State entered the Union. 43 U. S. C. §1313(a); see §1301(a).
Applying the logic of Montana and Utah Div. of State
Lands, therefore, we ask whether the United States clearly
included submerged lands within the Range and intended to
defeat state title to such lands. If it did, the United States
will have demonstrated that it “expressly retained” the
coastal submerged lands at issue in this case, including tide-
lands and lands beneath the territorial sea.

B

The Master examined the legal effect of the 1957 applica-
tion in one section of his Report and applied the analysis of
Montana and Utah Div. of State Lands in another. These
inquiries overlap significantly, as the Government’s argu-
ment makes clear. The Government claims that the 1957
Bureau of Sport Fisheries and Wildlife application reflected
the United States’ clear intent to include submerged lands
within the proposed Range, satisfying the first inquiry under
Utah Div. of State Lands. As for the second inquiry, the
Government argues that the United States expressly re-
tained all lands within the Range, including submerged
lands, with § 6(e) of the Alaska Statehood Act. That subsec-
tion prevented the transfer to Alaska of any lands “set apart”
as arefuge. The Government maintains that the legal effect
of the 1957 application was to “set apart” the Range as a
refuge. If so, the Government argues, §6(e) reflects a clear
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congressional intent to defeat state title. We address the
terms of the application and the proper interpretation of
§6(e) in turn.

1

It is clear that the 1957 application by the Bureau of Sport
Fisheries and Wildlife for withdrawal of lands in northeast-
ern Alaska included submerged lands. The application con-
tained a boundary description beginning from “the line of
extreme low water of the Arctic Ocean” at the Canadian bor-
der and following “westerly along the said line of extreme
low water, including all offshore bars, reefs, and islands” to
Brownlow Point. Alaska Exh. 81, p. 3. Because the bound-
ary follows the line of extreme low water, the Range neces-
sarily encompasses the periodically submerged tidelands.
The boundary description also expressly refers to certain
submerged lands, including offshore “bars” and “reefs.”
Moreover, a statement of justification accompanying the ap-
plication illustrates that the Range was intended to include
submerged lands beneath other bodies of water. The state-
ment explained that “countless lakes, ponds, and marshes
[within the proposed Range] are nesting grounds for large
numbers of migratory waterfowl that spend about half of
each year in the United States. . .. The river bottoms with
their willow thickets furnish habitat for moose. This section
of the seacoast provides habitat for polar bears, Arctic foxes,
seals, and whales.” Alaska Exh. 16, p. 2. As the Master
concluded, the drafters of the application would not have
thought that the habitats mentioned were only upland. Re-
port 496.

The express reference to bars and reefs and the purpose
of the proposed Range each distinguish this case from Mon-
tana and Utah Div. of State Lands. In those cases, we con-
cluded that submerged lands beneath certain bodies of water
had not been conveyed or reserved, despite the fact that the
bodies of water fell within the boundaries of the conveyance
or reservation. Neither case involved an instrument of con-
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veyance or reservation that, properly understood, referred
to submerged lands. See Montana, 450 U. S., at 548, 554;
Utah Div. of State Lands, 482 U. S., at 203. Moreover, in
each case, we focused on the purpose of the conveyance or
reservation as a critical factor in determining federal intent.
See supra, at 38-40. In Montana, we reasoned that a con-
veyance of a beneficial interest in submerged lands beneath
a river on the Crow Reservation would not have been neces-
sary to achieve the Government’s purpose in creating the
reservation, because fishing was not important to the Crow
Tribe’s way of life. 450 U.S., at 556. Similarly, in Utah
Div. of State Lands, we concluded that the Federal Govern-
ment could prevent settlers from claiming lands adjacent to
waters suitable for reservoir sites and could control the de-
velopment of those waters, even if lands beneath the waters
in question passed to the State. 482 U.S., at 202, 208.
Here, in contrast, the statement of justification accompany-
ing the 1957 Bureau of Sport Fisheries and Wildlife applica-
tion demonstrated that waters within the boundaries of the
Range were an essential part of the habitats of the species
the Range was designed to protect, and that retention of
lands underlying those waters was critical to the Govern-
ment’s goal of preserving these aquatic habitats.

Alaska resists the conclusion that the application reflected
an intent to include submerged lands within the Range on
two grounds. First, Alaska focuses on the fact that the ap-
plication sought only to withdraw lands within the Range
from “‘all forms of appropriation under the public land laws’
except mineral leasing and mining locations.” Reply Brief
for State of Alaska 17 (quoting Alaska Exh. 81, p. 1). Rely-
ing on language in Utah Div. of State Lands, Alaska argues
that submerged lands are not subject to disposal under the
public land laws and there would have been no need to ex-
empt them from appropriation under those laws. Alaska
Opposition Brief 17; see 482 U. S., at 203 (rejecting claim that
1888 Act authorized inclusion of submerged lands in part be-
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cause such lands were already exempt from sale, entry, or
occupation).

Alaska misreads the application. Although the applica-
tion did seek to preclude appropriation of lands within the
proposed Range under the public land laws (presumably
where those laws would otherwise apply), the application
had a far broader purpose: to establish a reservation for the
use of the Bureau of Sport Fisheries and Wildlife. See
Alaska Exh. 81, p. 1 (“The purpose of this withdrawal is to
establish an Arctic Wildlife Range within all or such portion
of the described lands as may be finally determined to be
necessary for the preservation of the wildlife and wilderness
resources of that region of northeastern Alaska”). Because
the application was not designed solely to prevent appropria-
tion of lands governed by the public land laws, focusing on
whether the public land laws reach submerged lands cannot
end our inquiry into whether the application embraced sub-
merged lands.

Second, Alaska argues that no “international duty or pub-
lic exigency” supported the inclusion of submerged lands
within the application. As we concluded earlier, however,
the United States need only identify an “appropriate public
purpose” for conveying or reserving submerged lands. See
supra, at 40. Creation of a wildlife refuge is an appropriate
public purpose that is served by including submerged lands
within the refuge. Alaska also appears to suggest that an
application alone can never reveal an appropriate public pur-
pose, because until the application is granted it cannot be
known whether submerged lands are necessary to achieve
that purpose. See Reply Brief for State of Alaska 14. If
the Secretary of the Interior had granted the withdrawal
application before Alaska’s statehood—thereby confirming
that an appropriate public purpose supported the reserva-
tion of submerged lands—Alaska presumably would have no
claim that the application had never covered submerged
lands in the first place. It follows that Alaska objects not to
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the notion that the application covered submerged lands, but
rather to the proposition that Alaska’s title to submerged
lands covered by the application could be defeated even
though the application was still pending when Alaska was
admitted to the Union. We address below whether the
United States could have defeated Alaska’s title to lands not
yet part of a completed reservation. See infra, at 59-61.

Finally, it is important to point out what Alaska does not
argue at this stage of the proceedings. Alaska does not de-
fend the Master’s ultimate recommendation on the alterna-
tive ground that the Bureau of Sport Fisheries and Wildlife
lacked the authority to include submerged lands within an
application to set aside lands for a wildlife refuge. In con-
nection with its exception to the Master’s recommenda-
tion that the United States retained submerged lands within
the Reserve, Alaska argued that Congress had not properly
delegated to the Executive its authority under the Prop-
erty Clause, Art. IV, §3, cl. 2, to divest a future State of
its title to submerged lands. Alaska makes no parallel ar-
gument here. Tr. of Oral Arg. 80-81. In any event, the
Government does not claim here that Executive actions
alone establish in this case that the United States retained
submerged lands within the Range. Rather, the Govern-
ment relies squarely on congressional intent underlying
§6(e) of the Alaska Statehood Act. Our prior discussion of
ratification of Executive action applies equally here. See
supra, at 44-46. There would have been no constitutional
impediment to Congress designating a wildlife refuge en-
compassing submerged lands and retaining title to it upon
Alaska’s admission to the Union, provided Congress’ actions
were sufficiently clear to meet the requirements of our sub-
merged lands cases. It follows that Congress could accom-
plish the same result by recognizing prior Executive actions.
We discuss below whether Congress did so here. See infra,
at 56-61.
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In sum, we conclude that the application by the Bureau of
Sport Fisheries and Wildlife to withdraw lands for a wildlife
refuge reflected a clear intent to reserve submerged lands as
well as uplands. The Range’s boundary was drawn so that
the periodically submerged tidelands were necessarily in-
cluded within it; the boundary description referred on its
face to submerged features such as bars and reefs. More-
over, the purpose of the federal reservation—protecting the
habitats of various species found along the coast and in other
navigable water bodies within the Range—supported inclu-
sion of submerged lands within the Range.

2

We now consider whether, prior to Alaska’s admission to
the Union, the United States defeated the future State’s title
to the submerged lands included within the proposed Range.

The Alaska Statehood Act set forth a general rule that the
United States would retain title to all property it held prior
to Alaska’s admission to the Union, while the State of Alaska
would acquire title to all property held by the Territory of
Alaska or its subdivisions. Pub. L. 85-508, §5, 72 Stat. 340.
There were several exceptions to that provision. Of pri-
mary relevance here is §6(e), which transferred to Alaska
“[a]ll real and personal property of the United States situ-
ated in the Territory of Alaska which is specifically used for
the sole purpose of conservation and protection of the fisher-
ies and wildlife of Alaska . . . [provided] [t]hat such transfer
shall not include lands withdrawn or otherwise set apart as
refuges or reservations for the protection of wildlife . . ..”
Id., at 340-341.

In our view, under §6(e) of the Alaska Statehood Act, the
United States retained the Range as lands “withdrawn or
otherwise set apart as refuges or reservations for the protec-
tion of wildlife,” rather than transferring the lands to Alaska.
As discussed above, the 1957 application reflected an intent
to include submerged lands within the Range. Shortly after
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the application was filed, the Secretary of the Interior pub-
licly announced the action. See U.S. Exh. 12 (Department
of the Interior Press Release, Nov. 20, 1957); U. S. Exh. 32
(statement of Secretary Seaton). Formal notice of the appli-
cation was published in the Federal Register in January 1958.
23 Fed. Reg. 364. Moreover, later in 1958, while Congress
was considering Alaska’s admission to the Union, the Sec-
retary of the Interior informed Congress that the application
for the Range was pending and submitted maps showing the
area as a federal enclave embracing submerged lands. See
U. S. Exh. 61 (Department of Interior, Bureau of Land Man-
agement, Alaska: Federal Land Withdrawals and Reserva-
tions, July 1958, Section No. 8).2 By virtue of that submis-
sion, Congress was on notice when it passed the Alaska
Statehood Act that the Secretary of the Interior had con-
strued his authority to withdraw or reserve lands, delegated
by the President, see Exec. Order No. 10355, 3 CFR 873
(1949-1953 Comp.), to reach submerged lands. If the 1957
application in fact had the legal effect of “withdraw[ing] or
otherwise set[ting] apart” lands within the proposed Range
“as refuges or reservations for the protection of wildlife”
within the meaning of § 6(e), then the United States retained
title to submerged lands as well as uplands within the Range.
This is so despite § 6(m) of the Statehood Act, which applied
the Submerged Lands Act of 1953 to Alaska. The Sub-
merged Lands Act operated to confirm Alaska’s title to equal
footing lands and to transfer title to submerged lands be-

2 Alaska claims that the map submitted to Congress did not depict the
Range, but a 1943 withdrawal under Public Land Order 82, 8 Fed. Reg.
1599, revoked, 25 Fed. Reg. 12599 (1960). Five million acres of the land
to be included in the Range were covered by PLO 82, and the Secretary
of the Interior announced a modification of the terms of PLO 82 and the
filing of the application for the Range at the same time. See U.S. Exh.
12, p. 2; U.S. Exh. 32, p. 2. The importance of the map is not that it
precisely depicts the Range’s current boundaries, but that it shows the
area encompassing the Range as a proposed federal enclave embracing
submerged lands.
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neath the territorial sea to Alaska at statehood, unless the
United States clearly withheld submerged lands within
either category prior to statehood. In §6(e) of the State-
hood Act, Congress clearly contemplated continued federal
ownership of certain submerged lands—both inland sub-
merged lands and submerged lands beneath the territorial
sea—so long as those submerged lands were among those
“withdrawn or otherwise set apart as refuges or reserva-
tions for the protection of wildlife.”

Under Montana and Utah Div. of State Lands, an intent
to defeat state title to submerged lands must be clear. As
this discussion illustrates, the operative provision of the
Alaska Statehood Act, §6(e), reflects a very clear intent to
defeat state title. The only remaining question is whether
an application by the head of the Bureau of Sport Fisheries
and Wildlife, upon which the Secretary of the Interior had
not yet acted, had the effect of “withdraw[ing] or otherwise
set[ting] apart” lands within the proposed Range “as refuges
or reservations for the protection of wildlife” within the
meaning of § 6(e).

Under a Department of the Interior regulation first pro-
mulgated in 1952, 17 Fed. Reg. 7368, and in effect at the
time Congress passed the Statehood Act, an application for
a withdrawal temporarily segregated the lands covered by
the application. That regulation provided:

“The noting of the receipt of the application . . . shall
temporarily segregate such lands from settlement, loca-
tion, sale, selection, entry, lease, and other forms of dis-
posal under the public land laws . . . to the extent that
the withdrawal or reservation applied for, if effected,
would prevent such forms of disposal. To that extent,
action on all prior applications the allowance of which is
discretionary, and on all subsequent applications, re-
specting such lands will be suspended until final action
on the application for withdrawal or reservation has
been taken.” 43 CFR §295.11(a) (Supp. 1958).
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The regulation temporarily foreclosed any use of the land
that a decision by the Secretary of the Interior to grant the
application would prevent. It also suspended all pending
discretionary applications and all subsequent applications
for other uses of the land. This temporary segregation re-
mained in effect unless and until the Secretary of the Inte-
rior denied an application. §295.13(c).

The Special Master adopted the United States’ view that
the application and the regulation together “set apart” all
lands within the Range. Report 464. We agree that this
conclusion follows from a straightforward application of
§295.11. Alaska argues that the regulation was not in-
tended to operate on submerged lands. The object of the
regulation is quite clear: to prevent, during the pendency of
an application, any use of the land that would frustrate
federal control if the application were ultimately granted.
That goal is implicated wherever a threat to future federal
control exists—whether the lands in question are uplands or
submerged lands. The State focuses on the fact that the
regulation segregates lands from sale, entry, or other forms
of disposal, and argues that submerged lands are ordinarily
not subject to such forms of disposal. Cf. Utah Div. of State
Lands, 482 U. S., at 203. But the language in Utah Div.
of State Lands on which Alaska relies reflects the Court’s
recognition that under the general land laws opening up
lands for settlement, private parties ordinarily cannot lay
claims to submerged lands. In Alaska, however, specific
laws had opened up certain submerged lands for mining well
prior to the filing of the application for the Range. See,e. g.,
Act of June 6, 1900, §26, 31 Stat. 329-330 (providing that
“land and shoal water between low and mean high tide on
the shores, bays, and inlets of Bering Sea . . . shall be subject
to exploration and mining for gold and other precious met-
als”); Act of May 31, 1938, ch. 297, 52 Stat. 588 (extending
provisions beyond the Bering Sea to “the shores, bays, and
inlets of Alaska”); Act of Aug. 8, 1947, 61 Stat. 916 (extending
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provisions to lands beneath nontidal navigable waters). In
light of these provisions, Alaska’s premise—that there would
have been no need to withdraw or set apart submerged lands
to preserve ultimate federal control—is flawed.

Although the Master concluded that the application and
regulation together “set apart” all lands within the Range,
the Master accepted Alaska’s argument that the lands had
not been set apart “as [a] refugle] . . . for the protection of
wildlife” within the meaning of § 6(e) of the Alaska Statehood
Act. (Emphasis added.) The Master found that the appli-
cation “did not have the same effect as a reservation of lands,
dedicating them to a specific public purpose.” Report 464.
The Master reasoned that under the proviso to §6(e), the
United States would retain ownership only of “wildlife
refuges or reservations already established at statehood.”
Ibid. (emphasis added). Because the application had not yet
been granted, the proviso to §6(e) would not prevent the
transfer of lands within the Range to Alaska.

We disagree. Under the Master’s interpretation, §6(e)
applies only to completed reservations of land. But Con-
gress did not limit § 6(e) to completed reservations. Rather,
Congress provided that the United States would not trans-
fer to Alaska lands “withdrawn or otherwise set apart as
refuges” for the protection of wildlife. (Emphasis added.)
The Master’s reading of § 6(e) would render the broader ter-
minology superfluous. The Court will avoid an interpreta-
tion of a statute that “renders some words altogether redun-
dant.” Gustafson v. Alloyd Co., 513 U. S. 561, 574 (1995).
In light of Congress’ clear intent, it was error for the Master
to conclude that the lands within the Range were not “other-
wise set apart as [a] refug[e]” unless the United States could
point to a completed reservation. In the phrase “set apart
as [a] refugle],” the word “as” does not carry the requirement
that the refuge be presently established; the phrase aptly
describes the administrative segregation of lands designated
to become a wildlife refuge. Accordingly, the application
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and regulation, taken together, placed the Range squarely
within the proviso of §6(e), preventing a transfer of lands
covered by the application to Alaska.

The partial dissent’s contrary conclusion rests on the view
that the lands covered by the application “had no certainty
of ever becoming a refuge or reservation.” Post, at T1
(THOMAS, J., concurring in part and dissenting in part). But
the dissent identifies nothing in §6(e) requiring “certainty”
that a projected final action will in fact occur, converting
lands designated for a particular use into lands so used, in
order for § 6(e)’s proviso to prevent the transfer of such lands
to Alaska. Moreover, our reading of the proviso of §6(e) is
reinforced by Alaska’s concession that the uplands within
the Range are held by the United States, not Alaska. Tr.
of Oral Arg. 79; Letter from Attorney General Bruce M.
Botelho to the Clerk of the Court, Mar. 3, 1997, p. 1. If the
Master were correct that the application and regulation did
not operate to “set apart” submerged lands in the proposed
Range within the meaning of §6(e), then it follows that the
same instruments could not set apart uplands within the
Range. Nevertheless, Alaska disclaims ownership of the
uplands. The State argues that it could only have claimed
uplands within the Refuge under § 6(b) of the Alaska State-
hood Act, which authorized Alaska to select a specified
amount of “vacant, unappropriated, and unreserved” federal
land. Since Alaska did not select the uplands before the
Secretary of the Interior approved the application for the
Range in 1960, and since after 1960 the uplands were no
longer “vacant, unappropriated, and unreserved,” the State
cannot now argue that it owns the uplands. Ibid. But the
State’s argument ignores the main clause of §6(e). Under
that clause, the United States transferred to Alaska “[alll
real and personal property of the United States situated in
the Territory of Alaska which is specifically used for the sole
purpose of conservation and protection of the fisheries and
wildlife of Alaska ....” The State does not explain why all
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of the lands within the Range—uplands as well as sub-
merged lands—would not have been transferred to Alaska at
statehood as real property used for the protection of wildlife
unless covered by the proviso. Unless all lands—submerged
lands and uplands—covered by the application were “set
apart” within the meaning of the proviso to § 6(e), they would
have passed to Alaska under the main clause of §6(e).
There is no basis for concluding that the United States re-
tained uplands but not submerged lands within the Range.

C

In sum, we conclude that the United States did not trans-
fer to Alaska submerged lands within the Range at state-
hood. The 1957 application to create the wildlife refuge
clearly encompassed submerged lands. Since its seaward
boundary is the low-water line along Alaska’s coast, the
Range necessarily encompasses the tidelands. Further re-
flecting an intent to withhold submerged lands is the state-
ment of justification accompanying the application, which de-
scribes the habitat of various species along the coast and
beneath inland waters. A Department of the Interior reg-
ulation in effect when the application was filed and when
Congress passed the Alaska Statehood Act operated to “seg-
regate” the lands for which the application was pending.
Section 6(e) of the Alaska Statehood Act expressly prevented
lands that had been “set apart as [a] refugle]” from passing
to Alaska. It follows that, because all of the lands covered
by the 1957 application had been “set apart” for future use
as a refuge, the United States retained title to submerged
lands within the Range. We therefore sustain the United
States’ exception to the Master’s recommendation.

VI

We overrule Alaska’s exceptions to the Special Master’s
recommended rulings that (1) Alaska’s submerged lands in
the vicinity of barrier islands should be measured as a 3-mile
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belt from a coastline following the normal baseline under the
Convention on the Territorial Sea and the Contiguous Zone,
(2) Dinkum Sands is not an island constituting part of Alas-
ka’s coastline under the Submerged Lands Act; and (3) sub-
merged lands beneath tidally influenced waters within the
boundary of the National Petroleum Reserve-Alaska did not
pass to Alaska at statehood. We sustain the United States’
exception to the Special Master’s recommended ruling that
offshore submerged lands within the boundaries of the Arctic
National Wildlife Refuge passed to Alaska at statehood.
The recommendations of the Special Master are adopted
to the extent that they are consistent with this opinion. The
parties are directed to prepare and submit an appropriate
decree for this Court’s consideration. The Court retains ju-
risdiction to entertain such further proceedings, enter such
orders, and issue such writs as from time to time may be
determined necessary or advisable to effectuate and supple-
ment the forthcoming decree and the rights of the respec-
tive parties.
The parties shall bear their own costs.
It is so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, concurring in part and dissenting in
part.

I agree with the Court that the limit of inland waters in
the area of Stefansson Sound should be determined by refer-
ence to the Convention on the Territorial Sea and the Contig-
uous Zone, in which Alaska’s proposed 10-mile rule finds
no purchase. I also agree that Dinkum Sands is not an is-
land within the meaning of the Convention. Accordingly, I
join Parts I, II, and III of the Court’s opinion. I do not
share the Court’s view that the United States holds title
to submerged lands within National Petroleum Reserve
Number 4. Nor do I agree with the Court’s conclusion that,
“at the time of [Alaska’s] statehood,” the then-unapproved
application to create the Arctic Wildlife Range “expressly
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retained” the submerged lands within the boundaries de-
scribed in that application under the Submerged Lands Act.
I thus respectfully dissent from Parts IV and V of the
Court’s opinion.

I

I turn first to the Court’s discussion of the National Petro-
leum Reserve. The Master’s Report posited two possible
measures for the specificity with which Congress must de-
clare its intent to retain submerged lands that would other-
wise pass to a new State. For those lands under inland wa-
ters—lands historically viewed as held by the United States
“for the ultimate benefit of future States,” Utah Div. of State
Lands v. United States, 482 U. S. 193, 201 (1987) (internal
quotation marks omitted)—the Special Master employed a
strict presumption of state ownership. The Master deter-
mined that lands under the territorial sea—those lands
vested in the States solely by the Submerged Lands Act—
ought to be presumed to remain in federal hands under “the
principle that federal grants are to be construed strictly in
favor of the United States.” California ex rel. State Lands
Comm’n v. United States, 457 U. S. 273, 287 (1982).

It is my view, however, that, since the enactment of the
Submerged Lands Act, the test for determining whether
submerged lands—inland or territorial—are conveyed to a
newly created State or retained by the United States is that
set forth in the Act.

Following in the wake of our decision in United States v.
California, 332 U.S. 19 (1947), as it did, the Submerged
Lands Act is widely recognized for having deeded to coastal
States the submerged lands lying within 3-mile bands sur-
rounding their coasts. See §3(a), 43 U. S. C. §1311(a); see
also United States v. Maine, 420 U. S. 515, 525 (1975). The
Act declared it in the

“public interest that (1) title to and ownership of the
lands beneath navigable waters within the boundaries of
the respective States, and the natural resources within
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such lands and waters, and (2) the right and power to
manage, administer, lease, develop, and use the said
lands and natural resources all in accordance with appli-
cable State law be, and they are, subject to the provi-
sions hereof, recognized, confirmed, established, and
vested in and assigned to the respective States . ...”

§3().

The definition of “lands beneath navigable waters” included
those submerged lands under the territorial sea. See
§2(a)2), 43 U.S.C. §1301(a)(2). The Act’s undertaking to
“ves[t] in and assig[n] to” the States the rights to those lands
thus conveyed to the States lands that this Court had found
in United States v. California to be exclusively federal en-
claves. The definition of “lands beneath navigable waters”
also included those lands beneath inland waters. See
§2(a)(1) (defining “lands beneath navigable waters” to in-
clude “all lands within the boundaries of each of the respec-
tive States which are covered by nontidal waters that were
navigable” (emphasis added)). Accordingly—and the major-
ity and I agree to this point—coastal States entering the
Union after the passage of the Submerged Lands Act gained
title to offshore submerged lands and to inland submerged
lands through the operation of that statute.

Section 3, which conveyed and confirmed the States’ title
to submerged lands, was subject to a series of exceptions.
As relevant here, §5 of the Act excepted from § 3’s terms “all
lands expressly retained by or ceded to the United States
when the State entered the Union (otherwise than by a gen-
eral retention or cession of lands underlying the marginal
sea).” §5(a), 43 U.S. C. §1313(a) (emphasis added). As to
lands beneath the marginal (or territorial) sea, it is undis-
puted that the “expressly retained” exception sets forth the
test for determining whether a withdrawal or reservation of
land by the United States is effective in preventing convey-
ance of title to submerged lands. It seems clear to me that
it is also the test for determining whether the United States
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has retained title to inland submerged lands. Section 3(a)
lands include those beneath both inland and territorial wa-
ters. In the case of a State, like Alaska, that received title
to all of its submerged lands by virtue of the Submerged
Lands Act, there is no need to consult conflicting presump-
tions, two-part tests, or anything other than the stated policy
on which Congress has finally settled.!

The Court seems to agree with me that the Act is now the
expression of Congress’ policy on submerged lands retention.
But, the Court also seems to view the phrase “expressly re-
tained” in the Act as shorthand for the test we employed in
Utah Div. of State Lands, a case decided three decades after
passage of the Act. That is, to determine whether sub-
merged lands have been “expressly retained,” we must de-
termine whether Congress “clearly intended to include land
under navigable waters within the federal reservation,” and
whether Congress “affirmatively intended to defeat the fu-
ture State’s title to such land.” 482 U. S., at 202 (emphases
added). I find the Court’s reading of the “expressly re-
tained” language curious. First, as I discuss below, the lan-
guage does not lend itself to the Court’s construction. Sec-
ond, it is not the case that the test set forth in Utah Div. of
State Lands was simply a restatement of the test employed
by the Court before the enactment of the Submerged Lands
Act. Were it so, then the majority’s assertion that the
standard in the Act was described in pre-Act cases and sim-
ply “carried forward,” ante, at 36, into Utah Div. of State
Lands might be colorable. As it happens, in Utah Div. of

1Tt is, I think, an open question whether the Submerged Lands Act has
any operation as to land beneath inland waters in States that entered the
Union prior to its enactment, thus initially obtaining title to submerged
lands independently of the Act. Determining whether and how the Act
applies to pre-existing States involves, at the least, complex retroactivity
questions not presented by this case, given that Alaska became a State
after the enactment of the Submerged Lands Act, which Alaska’s State-
hood Act expressly incorporates.
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State Lands, the Court addressed for the first time the argu-
ment that a retention—as opposed to a conveyance—of sub-
merged lands by the United States could defeat a future
State’s title to those lands, 482 U. S., at 200. In response,
the Court crafted the two-part test relied on by the majority
today. Id., at 202. Whatever can be said of that test, it
was not before the drafters of the Submerged Lands Act.
Accordingly, there is no reason to believe that, when Con-
gress employed the phrase “expressly retained,” it intended
a meaning not obvious from those words and not set forth in
an opinion of this Court until three decades after the Act
became effective.

But the Submerged Lands Act, I think, embraces at least
part of the policy that we had attributed to Congress in sev-
eral pre-Act cases. We have, for example, stated that we
would not affirm a conveyance of inland submerged lands
that was not set out in “clear and especial words,” Martin v.
Lessee of Waddell, 16 Pet. 367, 411 (1842), or “unless the
claim . . . in terms embraces the land under the waters of
the stream,” Packer v. Bird, 137 U.S. 661, 672 (1891). It
is, I believe, the meaning of these passages that “expressly
retained” captures. Because the only “lands” described in
§3(a) of the Act are submerged lands, the requirement that
any retention of them be “expres[s]” means that the reten-
tion must “in terms embracle] the land under the waters.”
Accordingly, contrary to the Master’s conclusion and much of
the majority’s analysis, a retention of lands cannot be in-
ferred from, for example, the purpose of a given attempted
federal undertaking. To be sure, prior to the passage of the
Submerged Lands Act, the Court looked beyond the words
used in efforts to prevent passage of submerged lands to
newly created States. For example, in United States v. Holt
State Bank, 270 U. S. 49 (1926), the Court noted that “dispos-
als by the United States during the territorial period are not
lightly to be inferred, and should not be regarded as in-
tended unless the intention was definitely declared or other-
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wise made very plain.” Id., at 55 (emphases added). After
the enactment of the Submerged Lands Act, it appears that
not only is retention of submerged lands not “lightly to be
inferred,” it is not to be inferred at all. In this respect, Con-
gress has required of itself a higher standard than either the
Master or the majority attribute to it.2

Neither the Master, in his exhaustive Report, nor the ma-
jority, in its only slightly less exhaustive opinion, cites any-
thing meeting what I believe to be the requirement of an
express retention of submerged lands within the boundaries
of the National Petroleum Reserve. The majority focuses,
instead, on the “purpose of a conveyance or reservation” as
a “critical factor in determining federal intent.” Ante, at 39
(emphasis in original). The Court concludes that the pur-
poses for establishing the Reserve—primarily to ensure fed-
eral possession of petroleum resources within the Reserve’s
boundaries—would be undermined if the United States did
not retain the submerged lands. So “[i]t is simply not plau-
sible,” says the majority, “that the United States sought
to reserve only the upland portions of the area.” Ante, at
39-40. To me, these considerations are wholly beside the
point. Congress, when it incorporated the Submerged Lands
Act into § 6(m) of the Alaska Statehood Act, Pub. L. 85-508, 72
Stat. 343, demanded of itself an express retention of sub-
merged lands to prevent their passage to Alaska. If Congress
had the purpose attributed to it by the majority, the best
way—indeed, the only legal way—for it to realize that purpose
was to state “expressly” that the submerged lands inside the

2Section 5(a)’s standard is at the same time somewhat more generous
to the United States. In Utah Div. of State Lands v. United States, 482
U. S. 193 (1987), we asserted that a reservation—as opposed to a convey-
ance—of land would not be held to defeat state title to submerged lands
even if those lands were manifestly included in the reservation where
there was lacking an indication from Congress that it “affirmatively” in-
tended to defeat a future State’s title to those lands. See id., at 202.
This was, we thought, required by congressional policy. I do not, how-
ever, perceive that requirement in the language of § 5(a).
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National Petroleum Reserve were retained for the United
States. It may well be, as the majority concludes, that
Congress can retain lands by ratification of or reference to
an earlier instrument describing those lands (the majority
points here to President Harding’s 1923 Executive Order).
But, congressional ratification of an instrument that does
not—as President Harding’s order does not—“in terms em-
bracle] the land under the waters” cannot, anymore than a
statute that fails to do so, constitute an express retention as
required by the Submerged Lands Act.?

Absent an express retention of submerged lands, the Sub-
merged Lands Act effected the transfer of all submerged
lands within the Territory of Alaska to the State of Alaska—
including those within the boundaries of National Petroleum
Reserve Number 4. I dissent from the Court’s contrary
conclusion.

II

The majority rejects the Master’s recommendation that
Alaska be found to hold title to the submerged lands within
the Arctic National Wildlife Refuge. Although I acknowl-
edge that the question is close, I agree with the Master and
would overrule the United States’ exception.*

3The majority points to a prestatehood enactment, Pub. L. 85-303,
§2(a), 71 Stat. 623, granting certain offshore lands to the Territory of
Alaska, but excepting from that grant “‘oil and gas deposits located in the
submerged lands’” along the Arctic coast of the Reserve. See ante, at
42 (emphasis in original). This statute is said to “reinforc[e]” the “conclu-
sion that Congress was aware when it passed the Alaska Statehood Act
that the Reserve encompassed submerged lands.” Ibid. But the statute
proves little more than that Congress was, circa Alaska’s statehood, capa-
ble of expressly referring to submerged lands. It does not—and the ma-
jority does not claim that it could—operate as an express retention.

4This conclusion arises out of my review of the United States’ exception
to the Master’s recommendation on Question 9. Before I turn to it, I
must admit some bafflement as to why the majority undertakes a review
of the Master’s recommendation on Question 10. See ante, at 51-55. In
answer to Question 10, the Special Master, using reasoning parallel to that
of his discussion of National Petroleum Reserve No. 4, concluded that the
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The United States contends that the submerged lands
within the Refuge were “expressly retained” when Alaska
became a State. Section 5 of the Alaska Statehood Act
keeps for the United States “title to all property, real and
personal, to which it has title, including public lands.” 72
Stat. 340. The various subsections of §6 of the Statehood
Act exclude from that general retention a variety of lands.
Section 6(e) provides that federal agencies will “transfe(r]
and conve[y]” to Alaska “[a]ll real and personal property of
the United States situated in the Territory of Alaska which
is specifically used for the sole purpose of conservation and
protection of the fisheries and wildlife of Alaska” under three
statutes. Ibid. A proviso to §6(e), however, states that
“such transfer shall not include lands withdrawn or other-
wise set apart as refuges or reservations for the protection
of wildlife.” Id., at 341.°

The United States contends that the Refuge was, as of
Alaska’s statehood, “set apart as [a] refugle].” This was ac-
complished, it is argued, by means of an application filed with
the Secretary of the Interior in November 1957 by the Bu-
reau of Sport Fisheries and Wildlife “to establish an Arctic
Wildlife Range” within certain lands in Alaska’s northeast-
ern corner. See Report of Special Master 447, n. 1 (Report)

application for withdrawal of the land within the Refuge included sub-
merged lands. Alaska failed to file an exception to that recommendation,
and we have no more occasion to take it up than any of the several other
questions on which the Master offered recommendations to which neither
party has objected. Because it is not before us, I express no view on the
Master’s conclusion as to Question 10.

5The term “lands” employed in §6(e) is presumably to be read in pari
materia with the same term in §5. Section 5 makes no express mention
of submerged lands, so one can inquire whether, under the Submerged
Lands Act, §5 (never mind §6(e), which, as a proviso to an exception to
§5, cannot outstrip §5) “expressly retained” submerged lands for the
United States. Alaska, in forgoing its right to except to the Master’s
recommendation as to Question 10, has, I think, given up its opportunity
to make any such argument and I will not take it up.
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(citing Alaska Exh. 81).® The Government does not argue
that the Refuge was “withdrawn” by the application within
the meaning of §6(e). See Brief for United States 41; Re-
port 463. Rather, the application falls within § 6(e) because,
we are told, the application “was the legal mechanism by
which the Interior Department at that time ‘set apart’ public
lands for the creation of a wildlife refuge.” Brief for United
States 41. Under the Department of the Interior’s regula-
tions in effect at the time, the effect of an application was to
“temporarily segregate such lands from settlement, location,
sale, selection, entry, lease, and other forms of disposal under
the public land laws, . . . to the extent that the withdrawal
or reservation applied for, if effected, would prevent such
forms of disposal.” 43 CFR §295.11(a) (1958), 22 Fed. Reg.
6614 (1957). The regulation further provided that “[sJuch
temporary segregation shall not affect the administrative
jurisdiction over the segregated lands.” Ibid.

The Master acknowledged the regulation’s effect, but de-
termined that, while it may have been to “set apart” the
submerged lands within the Range, the lands were not “set
apart as a refuge or reservation.” Report 464 (emphasis in
original). The majority disagrees, asserting that “[iln the
phrase ‘set apart as [a] refug[e],” the word ‘as’ does not carry
the requirement that the refuge be presently established.”
Ante, at 59. “[TJhe phrase,” concludes the majority, “aptly
describes the administrative segregation of lands designated
to become a wildlife refuge.” Ibid.

I disagree. As the language of the Bureau of Sport Fish-
eries and Wildlife’s application made clear, at the time of the
application (and at the time of statehood), no one could say
with any certainty what lands—if any—included within the
boundaries set forth in the application were at that time
“designated to become a wildlife refuge.” See Report 447,

The United States no longer contends that the application, of its
own force, “expressly retained” submerged lands. See Brief for United
States 29.
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n. 1 (““The purpose of this withdrawal is to establish an Arc-
tic Wildlife Range within all or such portion of the described
lands as may be finally determined to be necessary for the
preservation of the wildlife and wilderness resources of that
region of northeastern Alaska’” (quoting Alaska Exhibit 81,
p- 1) (emphasis added)). Not only was it unknown whether
the lands (or any of them) would ultimately become a refuge
or reservation, but also, during the pendency of the applica-
tion, the “administrative jurisdiction” over the lands re-
mained with the Bureau of Land Management. See 43 CFR
§295.11(a) (1958). The Fish and Wildlife Service did not
begin to administer the Refuge until the application for it
was finally adopted after Alaska’s statehood. See Report
464. As of the time of the Alaska Statehood Act, the lands
within the application had no certainty of ever becoming a
refuge or reservation, and were not then administered as
one.

This is not to say that the application and regulation did
not have any effect on the lands described in the application.
The lands within the application were, by operation of the
regulation, free from certain “forms of disposal” during the
pendency of the application. 43 CFR §295.11(a) (1958). I
am willing to agree with the Master and the majority that,
under the regulation, the lands were “set apart.” But, they
were “set apart” temporarily and merely to preserve the sta-
tus quo pending the Secretary’s decision on the application
in order that a decision by the Secretary that such lands
should become a refuge or reservation would not be a nullity.
Contrary to the suggestion of the United States that the reg-
ulation “was the legal mechanism by which the Interior De-
partment at that time ‘set apart’ public lands for the creation
of a wildlife refuge,” Brief for United States 41, that regula-
tion applied to all applications for withdrawals or reserva-
tions of land, not merely those to create wildlife refuges.
See, e. ¢g., 43 CFR §295.9 (1958) (listing who may apply for
withdrawals or reservation without limitation to agencies
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seeking to create wildlife refuges). In my view, then, the
Master overstated the effect of the application and regula-
tion when he said that they “caused land to be set apart for
the purpose of a wildlife reservation.” Report 464 (empha-
sis added). The effect of the set-apart was to ensure that
any decision to create a wildlife refuge—if that were the de-
cision ultimately made—would not be undermined by prior
land actions adverse to any such decision. Only if the proce-
dures that intervened between the Bureau’s application and
the Secretary’s decision were merely ministerial, which the
Government is wise not to argue, see 43 CFR §295.12 (1958)
(describing procedures), could the set-apart be accurately de-
scribed as “for the purpose of a wildlife reservation.” Thus,
it goes without saying that I do not agree with the majority’s
even more ambitious conclusion that the lands were “set
apart as [a] refugle].””

Nor do I agree with the majority’s contention that the
Master’s reading would render the “otherwise set apart”
portion of § 6(e) redundant, as only a “completed reservation”
of land would prevent that land from passing to Alaska.
Ante, at 59. I believe that the proviso in §6(e) is set forth
in broad language in an attempt to capture all ways in which
a refuge or reservation for the protection of wildlife can be
created—not unlike Congress’ attempt in §3(a) of the Sub-
merged Lands Act to capture every way in which title to
submerged lands could be conferred. See supra, at 63. Ac-
cordingly, Congress’ use of the phrase “lands withdrawn or
otherwise set apart” fairly encompasses every way in which
lands can be segregated “as refuges or reservations.” Re-

"That Alaska has acquiesced in the United States’ ownership of the up-
lands within the boundaries of the Refuge says nothing whatever about
Congress’ intent in enacting the Alaska Statehood Act. Accordingly, I do
not understand the majority’s citation to this point. Amnte, at 60. Indeed,
if Alaska’s poststatehood actions are relevant, it must surely be equally
relevant that Alaska strenuously disputes ownership of the submerged
lands within the Refuge.
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quiring a completed refuge or reservation—by whatever
means created—does not render any portion of the proviso
redundant.

For these reasons, I conclude that the Master correctly
determined that the Bureau’s application was not sufficient
for purposes of § 6(e)’s proviso. I would overrule the United
States’ exception to his recommendation.

II1

I would overrule Alaska’s exceptions to the Master’s rec-
ommendation on the method for determining the limits of
Alaska’s offshore submerged lands, and his recommendation
concerning Dinkum Sands’ insular status. I concur with the
majority on these two points. I would also overrule the
United States’ exception to the Master’s recommendation
concerning the Arctic Wildlife Refuge. And, finally, I would
sustain Alaska’s objection to the Master’s recommendation
as to the ownership of submerged lands within National
Petroleum Reserve No. 4. On these last two points, I re-
spectfully dissent.
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ABRAMS ET AL. v. JOHNSON ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF GEORGIA
No. 95-1425. Argued December 9, 1996—Decided June 19, 1997*

The electoral district lines for Georgia’s congressional delegation are here

a second time, appeal now being taken from the District Court’s rulings
and determinations on remand after Miller v. Johnson, 515 U. S. 900, in
which this Court affirmed the finding that the State’s Eleventh District
was unconstitutional because race was a predominant factor in its draw-
ing, id., at 915-917. The plan challenged contained three majority-
black districts, and after remand the complaint was amended to chal-
lenge another of these, the then-Second District, which the trial court
found was also improperly drawn under Miller. The court deferred to
Georgia’s Legislature to draw a new plan, but the legislature could not
reach agreement. The court then drew its own plan, containing but one
majority-black district, the Fifth; this Court declined to stay the order;
and the 1996 general elections were held under it. The appellants, vari-
ous voters and the United States, now seek to set the trial court’s plan
aside, claiming that it does not adequately take into account the inter-
ests of Georgia’s black population.

Held: The District Court’s redistricting plan is not unconstitutional.

Pp. 79-101.

(@) The trial court did not exceed its remedial power under the gen-
eral rule of Upham v. Seamon, 456 U. S. 37, 43 (per curiam), whereby
courts drawing voting district lines must be guided by the legislative
policies underlying the existing plan, to the extent they do not lead to
violations of the Constitution or the Voting Rights Act of 1965 (Act).
Appellants’ argument that this rule required the trial court to adopt
three majority-black districts, as in the 1992 plan at issue in Miller, or
two such districts, as in the Georgia Legislature’s original 1991 plan, is
unavailing, given the background against which the legislature—and
later the trial court—attempted to draw districts. The considerable
evidence of Justice Department pressure on Georgia to create the maxi-
mum number of majority-black districts, leading the state legislature to
act based on an overriding concern with race, disturbed any sound basis
for the trial court to defer to the 1991 plan; the unconstitutional pre-

*Together with No. 95-1460, United States v. Johnson et al., also on

appeal from the same court.
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dominance of race in the 1992 plan’s provenance of the Second and Elev-
enth Districts caused them to be improper departure points; and the
proposals for either two or three majority-black districts in plans urged
in the remedy phase of this litigation were flawed by evidence of pre-
dominant racial motive in their design. Thus, the trial court acted well
within its discretion in deciding it could not draw two majority-black
districts without engaging in racial gerrymandering. Pp. 79-90.

(b) The court-ordered plan does not contravene §2 of the Act, a viola-
tion of which occurs if “it is shown that the political processes leading
to ... election . . . are not equally open to participation by members of
[a racial minority] . ..,” 42 U. S. C. §1973(b). The Court rejects appel-
lants’ contrary position premised on impermissible vote dilution in the
trial court’s failure to create a second majority-black district. A plain-
tiff seeking to establish such dilution must, inter alia, meet three re-
quirements set forth in Thornburg v. Gingles, 478 U. S. 30, 50-51. Be-
cause the trial court found, without clear error, that the black population
was not sufficiently compact for a second majority-black district, the
first of these factors is not satisfied. Nor can it be said, given evidence
of significant white crossover voting, that the trial court clearly erred
in finding insufficient racial polarization to meet the second and third
Gingles factors, that the minority group is “politically cohesive” and
that the majority votes sufficiently as a bloc to enable it to defeat the
minority’s preferred candidate. The Court disagrees with appellants’
arguments that the trial court’s §2 findings are not owed deference be-
cause its rulings that §2 required maintenance of the Fifth District but
not creation of a new majority-black district are inconsistent, because it
did not hold a separate hearing on whether its remedial plan violated
§2, and because it barred private intervention to defend the Second
District’s constitutionality. Pp. 90-95.

(c) The plan does not violate §5 of the Act, which requires that cov-
ered jurisdictions obtain either administrative preclearance by the
United States Attorney General or approval from the United States
District Court for the District of Columbia for any voting-procedure
change, and that such a change “not have the purpose [or] effect of deny-
ing or abridging the right to vote on account of race or color,” 42 U. S. C.
§1973¢c. The section aims to prevent changes leading to a retrogression
in the position of racial minorities with respect to their effective exer-
cise of the electoral franchise. Beer v. United States, 425 U. S. 130, 141.
Although a court-devised redistricting plan such as the one at issue need
not be precleared under §5, Connor v. Johnson, 402 U. S. 690, 691 (per
curiam), the court should take into account the appropriate §5 stand-
ards in fashioning such a plan, McDaniel v. Sanchez, 452 U. S. 130, 149.
Even were this Court to accept one of appellants’ proposed benchmarks
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for measuring retrogression, their desired remedy would be impermissi-
ble because they have not demonstrated it was possible to create a sec-
ond majority-black district within constitutional bounds. Moreover,
none of their proposed benchmarks—the 1991 plan, the State’s supposed
policy of creating two majority-black districts, and the 1992 plan shorn
of its constitutional defects—was ever in effect, and thus none could
operate as a benchmark under the Attorney General’s regulations and,
e. 9., Holder v. Hall, 512 U.S. 874, 883-884. Nor can the 1992 plan,
constitutional defects and all, be the benchmark, since §5 cannot be used
to freeze in place the very aspects of a plan found unconstitutional. The
appropriate benchmark is, in fact, what the District Court concluded it
would be: the 1982 plan, in effect for a decade. Appellants have not
shown that black voters in any particular district suffered a retrogres-
sion in their voting strength under the court plan measured against the
1982 plan. Pp. 95-98.

(d) The plan does not violate the constitutional guarantee of one per-
son, one vote under Article I, §2. Although court-ordered districts
must ordinarily achieve that provision’s goal of population equality with
little more than de minimais variation, e. g., Chapman v. Meier, 420 U. S.
1, 26-27, slight deviations are allowed upon enunciation of unique fea-
tures or historically significant state policies, id., at 26, including, e. g.,
the desire to respect municipal boundaries and to preserve the cores of
prior districts, Karcher v. Daggett, 462 U. S. 725, 740. Here, the trial
court’s plan has an overall population deviation lower than any other
plan presented to it which was not otherwise constitutionally defective.
Moreover, the court recited in detail those factors supporting the plan’s
slight deviation, including Georgia’s strong historical preference for not
splitting counties outside the Atlanta area and for not splitting pre-
cincts, as well as the State’s interests in maintaining core districts and
communities of interest, given its unusually high number of counties.
Even if this Court found the plan’s population deviation unacceptable,
the solution would not be adoption of appellants’ constitutionally infirm,
race-based, plans, but simply the shifting of a few precincts to even out
the districts with the greatest deviations. Moreover, equitable consid-
erations—the passage of more than six years since the census on which
appellants’ data is based and Georgia’s ongoing and dramatic population
shifts and changes—disfavor requiring yet another reapportionment to
correct the court plan’s deviation. See id., at 732. Pp. 98-101.

2 F. Supp. 1556, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined. BREYER, J., filed
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a dissenting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ.,
joined, post, p. 103.

Deputy Solicitor General Waxman argued the cause for
the United States. With him on the briefs were Acting So-
licitor General Dellinger, Assistant Attorney General Pat-
rick, Deputy Solicitor General Bender, James A. Feldman,
Steven H. Rosenbaum, and Miriam R. Eisenstein. Laugh-
lin McDonald argued the cause for appellants Abrams et al.
With him on the briefs were Neil Bradley, Mary Wyckoff,
Elaine R. Jones, Norman J. Chachkin, Jacqueline Berrien,
and Gerald R. Weber.

Michael J. Bowers, Attorney General of Georgia, argued
the cause for appellees Miller et al. With him on the brief
were Dennis R. Dunn, Senior Assistant Attorney General,
and David F. Walbert, Special Assistant Attorney General.
A. Lee Parks argued the cause and filed a brief for appellees
Johnson et al.t

JUSTICE KENNEDY delivered the opinion of the Court.

The electoral district lines for Georgia’s congressional del-
egation are before us a second time, appeal now being taken
from the trial court’s rulings and determinations after our
remand in Miller v. Johnson, 515 U.S. 900 (1995). The
three-judge panel of the United States District Court for the
Southern District of Georgia was affirmed in Miller after it
found the Eleventh Congressional District unconstitutional
as then drawn. Race, we held, must not be a predominant
factor in drawing the district lines. Id., at 915-917.

Given the contorted shape of the district and the undue
predominance of race in drawing its lines, it was unlikely the
district could be redrawn without changing most or all of
Georgia’s congressional districts, 11 in total number. The

tJ. Gerald Hebert filed a brief for the Georgia Association of Black
Elected Officials as amicus curiae urging reversal.

Sharon L. Browne and Deborah J. La Fetra filed a brief for the Pacific
Legal Foundation as amicus curiae urging affirmance.
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plan being challenged contained three majority-black dis-
tricts, and after our remand the complaint was amended to
challenge another of these, the then-Second District. The
trial court found this district, too, was improperly drawn
under the standards we confirmed in Miller. Johnson v.
Miller, 922 F. Supp. 1552 (1995).

For the task of drawing a new plan, the court deferred
to Georgia’s Legislature, but the legislature could not reach
agreement. The court then drew its own plan, Johnson v.
Miller, 922 F. Supp. 15656 (1995); we declined to stay the
order; and the 1996 general elections were held under it.
The court’s plan contained but one majority-black district.
The absence of a second, if not a third, majority-black district
has become the principal point of contention. Though the
elections have been completed, the plan remains in effect
until changed by a valid legislative Act, and the appellants
ask us to set it aside.

The private appellants are various voters, defendant-
intervenors below, who contend that the interests of Geor-
gia’s black population were not adequately taken into ac-
count. The United States, also a defendant-intervenor, joins
in the appeal. The state officials, defendants below, do not
object to the plan and appeared before us as appellees to
defend it. The other set of appellees are the private plain-
tiffs below, who argued that racial gerrymandering under
the previous plan violated their right to equal protection.

The private appellants attack the court’s plan on five
grounds. First, citing Upham v. Seamon, 456 U. S. 37 (1982)
(per curiam,), they say the District Court erred in disregard-
ing the State’s legislative policy choices and in making more
changes than necessary to cure constitutional defects in the
previous plan. Second and third, they allege the plan vio-
lates §§2 and 5 of the Voting Rights Act of 1965, 42 U. S. C.
§§1973, 1973c. Fourth, they argue the court’s plan contains
significant population deviations and so violates the constitu-
tional one-person, one-vote requirement. Fifth, they claim
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the District Court erred in not allowing private intervention
on the question of the Second District’s unconstitutionality.
The Justice Department included questions one, two, and
four in its jurisdictional statement. Private appellants did
not brief their fifth contention, and we will not address it.
The remaining challenges are unavailing as well, and we
affirm the judgment of the District Court.

I

We first address appellants’ argument that the court ex-
ceeded the remedial power authorized by our decisions, par-
ticularly Upham v. Seamon, supra, by failing to follow poli-
cies of the state legislature. When faced with the necessity
of drawing district lines by judicial order, a court, as a gen-
eral rule, should be guided by the legislative policies under-
lying the existing plan, to the extent those policies do not
lead to violations of the Constitution or the Voting Rights
Act. 456 U. S, at 43. Much of the argument from the par-
ties centers around what legislative redistricting principles
the District Court should have acknowledged in drawing its
plan. The appellants say the relevant redistricting guide-
line should be the three majority-black districts of the pre-
cleared plan at issue in Miller v. Johnson; and, if not, the
two majority-black districts in an earlier legislative effort.
These contentions require us to recite some of the back-
ground against which the Georgia Legislature—and later the
trial court—attempted to draw the districts.

A

Much of the history is recounted in Miller v. Johnson, and
we repeat only some of it here. The need for redistricting
arose in 1990 when Georgia, because of its population in-
crease, went from 10 authorized congressional seats to 11.
To move ahead with redistricting, a special session of the
legislature opened in August 1991. Because Georgia is a
covered jurisdiction under § 4(b) of the Voting Rights Act, 42
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U.S. C. §1973b(b), §5 of the Act requires it to obtain either
administrative preclearance by the Attorney General or ap-
proval by the United States District Court for the District
of Columbia for any change in a “standard, practice, or proce-
dure with respect to voting.” 42 U.S. C. §1973c. The pro-
posed change must not have the purpose or effect “of deny-
ing or abridging the right to vote on account of race or color.”
Ibid. The legislature submitted a plan to the Attorney Gen-
eral for preclearance on October 1, 1991. See Appendix to
this opinion (hereinafter Appendix), fig. 1. The plan con-
tained two majority-black districts, the Fifth and the Elev-
enth. Previously, Georgia had one majority-black district,
the Fifth.

The Department of Justice refused preclearance of this
plan in January 1992. It then refused preclearance of a sec-
ond plan submitted by the legislature, also with two
majority-black districts. In its second refusal, the Depart-
ment of Justice cited several alternative plans proposing
three majority-black districts, including one called the
“max-black” plan, drafted by the American Civil Liberties
Union (ACLU) for the General Assembly’s black caucus. At
that point, the General Assembly set out to create three
majority-black districts to gain preclearance. See Appen-
dix, fig. 2. The plan as adopted used the ACLU’s max-black
plan as a model. One of the three majority-black districts,
the Eleventh, was a geographic “‘monstrosity, stretching
from Atlanta to Savannah. Its core is the plantation coun-
try in the center of the state, lightly populated, but heavily
black. It links by narrow corridors the black neighborhoods
in Augusta, Savannah and southern DeKalb County.”” 515
U.S., at 909 (quoting M. Barone & G. Ujifusa, Almanac of
American Politics 356 (1994)). The district as so drawn
served its purpose, however, which was to secure preclear-
ance from the Department of Justice.

On November 4, 1992, elections were held under the new
plan, and all three majority-black districts elected black can-
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didates. In 1994, five white voters from the Eleventh Dis-
trict filed suit in the United States District Court for the
Southern District of Georgia, alleging a racial gerrymander
in the lines of the Eleventh District, in violation of the Equal
Protection Clause as interpreted in Shaw v. Reno, 509 U. S.
630 (1993). The District Court panel found the district
invalid, with one judge dissenting. Johnson v. Miller, 864
F. Supp. 1354 (1994).

We affirmed. Miller v. Johnson, 515 U.S. 900 (1995).
We rejected appellants’ argument that “regardless of the leg-
islature’s purposes, a plaintiff must demonstrate that a dis-
trict’s shape is so bizarre that it is unexplainable other than
on the basis of race.” Id., at 910. We said “the essence of
the equal protection claim recognized in Shaw is that the
State has used race as a basis for separating voters into dis-
tricts.” Id., at 911. And we explained that “[t]he plaintiff’s
burden is to show, either through circumstantial evidence of
a district’s shape and demographics or more direct evidence
going to legislative purpose, that race was the predominant
factor motivating the legislature’s decision to place a signifi-
cant number of voters within or without a particular dis-
trict.” Id., at 916.

We upheld two principal findings of the District Court in-
dicating race was the predominant factor in constructing the
Eleventh District. First, it was “‘exceedingly obvious’”
from the district’s contorted shape, together with the rele-
vant racial demographics, that it was designed to bring in
black populations. Id., at 917 (quoting 864 F. Supp., at 1375).
Second, considerable evidence—including the State’s own
concessions—showed that the General Assembly was driven
by “a predominant, overriding desire” to create three
majority-black districts to satisfy the Department of Justice.
515 U. S, at 917. The Justice Department, indeed, “ ‘would
accept nothing less than abject surrender to its maximization
agenda.”” Ibid. (quoting 864 F. Supp., at 1366, n. 11).
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We then considered whether the race-based districting
satisfied strict scrutiny because it was narrowly tailored to
achieve a compelling governmental interest. As we noted,
“lolur presumptive skepticism of all racial classifications”
prohibited us “from accepting on its face the Justice Depart-
ment’s conclusion that racial districting is necessary under
the Voting Rights Act.” 515 U. S,, at 922. After reviewing
the evidence, we concluded that “[ilnstead of grounding its
objections on evidence of a discriminatory purpose, it would
appear the Government was driven by its policy of maximiz-
ing majority-black districts.” Id., at 924.

On remand, the District Court deferred to the Georgia
Legislature, giving it time to draw a new congressional map.
The Governor called a special session of the General Assem-
bly, which met from August 14 to September 12, 1995. The
legislature, however, deadlocked on the congressional reap-
portionment plan. The Georgia House of Representatives
adopted a plan with two majority-black districts, Status Re-
port of Defendants Miller, Howard, and Cleland, Aug. 31,
1995, Record, Pleadings Vol. 11, Doc. No. 295, while the Sen-
ate adopted a plan with one, Status Report of Defendants
Miller, Howard, and Cleland, Sept. 5, 1995, id., Doc. No. 300.
On September 13, 1995, defendants notified the District
Court that the legislature was unable to resolve its differ-
ences and had adjourned, leaving the District Court to de-
velop a remedy.

Plaintiffs had moved to amend their complaint to challenge
the Second District as unconstitutional on the same grounds
as the Eleventh District, and the court received additional
evidence for the purpose. None of the private defendant-
intervenors lived in the Second District and, assuming their
lack of standing to defend it, they asked for the addition of
other parties. The court disallowed the request, ruling the
State could defend this aspect of the plan under review.

The court found that race was the “overriding and predom-
inant factor” in drawing the Second District’s borders. 922
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F. Supp., at 1553. The district, the court noted, split 12 of
the district’s 35 counties, 28 of its precincts, and numerous
cities. Linda Meggers, Director of Reapportionment Serv-
ices for the Georgia General Assembly, was qualified as an
expert witness and testified it was not possible to create a
majority-black Second District without including the black
population centers in Columbus and Muscogee Counties, Al-
bany and Dougherty Counties, and Macon and Bibb Coun-
ties, which account for most of these splits. She also testi-
fied that in constructing the Second District, she followed
the ACLU’s max-black plan. Id., at 1554-1555. As with
the Eleventh District, the trial court found no compelling
reason for the race-based districting of the Second District
sufficient to survive strict scrutiny. The appellants do not
appeal the determination by the trial court that the Second
District as drawn could not survive scrutiny under the
standards set forth in Miller, but they do say the trial court
erred in not devising a second majority-black district for its
own plan.

During the remedy phase, the defendants proposed a vari-
ety of plans. One was the 1991 unprecleared plan passed by
the Georgia Legislature, with two majority-black districts.
The Eleventh District in the 1991 plan closely resembled the
Eleventh District in the precleared plan, which has been
found improper. The ACLU submitted four plans. One of
these, ACLU 1A, with two majority-black districts, was
known as the “least change” plan because it was designed to
make the minimal changes perceived to be necessary to cor-
rect constitutional defects in the existing plan. Another of
the ACLU plans, Abrams A, had three majority-black dis-
tricts. Abrams A split nine counties in the Second District
and three in the Eleventh, and for racial reasons. Yet an-
other plan, Abrams C, had two majority-black districts.
And a plan jointly sponsored by John Lewis, a black Demo-
cratic Member of the United States House of Representa-
tives from Georgia, and Newt Gingrich, a white Republican
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Member—the Lewis-Gingrich Amici-R plan—contained two
majority-black districts. In response, it is said, to a sub-
mission by plaintiffs, the Justice Department submitted its
“Illustrative Plan.” The Justice Department did not do
so, however, until after the evidence closed. The plan con-
tained two majority-black districts and split two counties
outside the Atlanta area and numerous precincts. The
plaintiffs objected to the submission. The District Court
mentioned the Illustrative Plan in its opinion but did not
give an explicit ruling on the objection. The late submission
prevented the Justice Department’s demographer from being
cross-examined about racial motivations, and for this reason
its significance must be discounted.

The District Court considered the plans submitted by the
various parties and then adopted its own. See Appendix,
fig. 3. Noting the Justice Department’s thorough “subver-
sion of the redistricting process” since the 1990 census, it
based its plan on the State’s 1972 and 1982 plans. 922
F. Supp., at 1563. The court first had to decide where to
locate the new Eleventh District, and did so in an area of
significant population growth near Atlanta, so as to displace
the fewest counties. It then considered Georgia’s tradi-
tional redistricting principles based on maintaining: district
cores, four traditional “corner districts” in the corners of the
State, political subdivisions such as counties and cities, and
an urban majority-black district in the Atlanta area. Pro-
tecting incumbents from contests with each other was an-
other factor, which the court subordinated to the others be-
cause it was “inherently more political.” Id., at 1565. The
District Court stated that, in fashioning a remedy, it consid-
ered the possibility of creating a second majority-black dis-
trict but decided doing so would require it to “subordinate
Georgia’s traditional districting policies and consider race
predominantly, to the exclusion of both constitutional norms
and common sense.” Id., at 1566. Georgia did not have a
black population of sufficient concentration to allow creation
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of a second majority-black district, the court found, adding
that if it had the court “would have included one since Geor-
gia’s legislature probably would have done so.” Id., at 1567,
n. 16. The resulting plan contained one majority-black dis-
trict, the Fifth. The plan split no counties outside the At-
lanta area. The District Court rejected potential objections
to the plan based on §§2 and 5 of the Voting Rights Act and
the constitutional requirement of one person, one vote.

B

Given this background, appellants say, the District Court’s
plan violates our direction in Upham v. Seamon to take
account of legislative preferences. In Upham, the District
Court considered a reapportionment plan passed by the
Texas Legislature. The Attorney General had objected
under §5 of the Voting Rights Act to a specific part of the
plan, namely, the lines drawn for two contiguous districts in
south Texas. He had approved the other 25 districts. The
trial court, required to draw new lines, redrew not just the
two districts found objectionable and their neighbors but also
some unrelated districts in Dallas County, hundreds of miles
to the north. 456 U.S., at 38. In the absence of a finding
that the legislature’s reapportionment plan offended either
the Constitution or the Voting Rights Act, we held, the Dis-
trict Court “was not free . . . to disregard the political pro-
gram” of the state legislature. Id., at 43. See also White
v. Weiser, 412 U. S. 783, 797 (1973).

The instant action presents a quite different situation from
Upham, and for several reasons. In the first place, the pre-
cleared plan is not owed Upham deference to the extent the
plan subordinated traditional districting principles to racial
considerations. Upham called on courts to correct—not fol-
low—-constitutional defects in districting plans. 456 U.S,,
at 43. In Miller, we found that when the Georgia Legisla-
ture yielded to the Justice Department’s threats, it also
adopted the Justice Department’s entirely race-focused ap-
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proach to redistricting—the max-black policy. 515 U. S, at
917-918. Using the precleared plan as the basis for a rem-
edy would validate the very maneuvers that were a major
cause of the unconstitutional districting.

Second, the constitutional violation here affects a large
geographic area of the State; any remedy of necessity must
affect almost every district. In Upham, only 2 contiguous
districts out of 27 were in violation. Here, as the District
Court pointed out, 2 of 11 districts were found unconstitu-
tional, on opposite sides of the State, districts containing be-
tween them all or parts of nearly a third of Georgia’s coun-
ties. 922 F. Supp., at 1561. Almost every major population
center in Georgia was split along racial lines. Under the
circumstances, the District Court was justified in making
substantial changes to the existing plan consistent with
Georgia’s traditional districting principles, and considering
race as a factor but not allowing it to predominate. This
approach conforms to the rule explained in Upham.

Appellants’ most specific objection under Upham is that
the court’s plan does not contain two majority-black districts.
In particular, they point to the State’s original 1991 redis-
tricting plan, denied preclearance, which contained two
majority-black districts. As we have suggested above, how-
ever, the State was subjected to steady Justice Department
pressure to create the maximum number of majority-black
districts, and there is considerable evidence the State was
predominantly driven by this consideration even in develop-
ing its 1991 plan. In support of their position, appellants
rely on broad assertions in the State’s brief in this Court in
Johmson v. Miller that the original plan “was not perceived
as a ‘racial gerrymander.”” Brief for Miller Appellants in
Miller v. Johmson, O. T. 1994, No. 94-631, p. 49. Against
these assertions, appellees point to the testimony of Ms.
Meggers, Director of Reapportionment Services for the
Georgia General Assembly, that the second majority-black
district was originally designed as a concession to the Justice
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Department’s max-black policy. After being presented with
a proposed map of the Eleventh District, “[t]he initial re-
sponse in our office was that’s ridiculous.” “It was said that
it doesn’t make any sense and I said maybe not, but . . . we
may get in trouble with the Justice Department if we don’t
draw [it] . . . like that and I think that was . . . the main
reason” it was originally drawn. Tr. 431-432 (Oct. 30, 1995).
Ms. Meggers referred to an “understanding” between the
leadership in the legislature and the black caucus that a sec-
ond majority-black district would be created. Id., at 431.
The testimony of several legislators indicated that any such
understanding was arrived at in the shadow of the Justice
Department’s max-black goal, and that all other policies were
to give way to this racial consideration. Robert Hanner,
chairman of the House Reapportionment Committee, so indi-
cated in his testimony. Id., at 74-75. Sonny Dixon, a mem-
ber of the House Reapportionment Committee, confirmed
this account and said legislators felt pressure from the Jus-
tice Department in 1990 to create all possible majority-black
districts. Id., at 81. Thomas Murphy, Speaker of the Geor-
gia House of Representatives in 1990 and now, said in his
deposition that the initial 1991 reapportionment plan was
based on “what we at least perceived to be the direction and
instructions of the Justice Department.” Deposition of
Thomas B. Murphy, Record 22-23; see also id., at 4, 6. This
evidence all refers to development of the original 1991 legis-
lative plan, not the 1992 precleared plan, and thus under-
mines the contention that the legislature’s original plan
should have been controlling on the District Court.

There is strong support, then, for finding the second
majority-black district in Georgia’s 1991 unprecleared plan
resulted in substantial part from the Justice Department’s
policy of creating the maximum number of majority-black
districts. It is not Justice Department interference per se
that is the concern, but rather the fact that Justice Depart-
ment pressure led the State to act based on an overriding
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concern with race. Given this background, it would have
been most problematic for the trial court to insist on retain-
ing a second majority-black district without regard to other,
neutral districting factors. The trial court did not adopt
this course. Instead, it gave careful consideration to cre-
ation of a second black district on grounds that a black voting
population was one factor in drawing a district; and it con-
cluded it could not draw the second majority-black district
without allowing that one consideration to predominate over
other traditional and neutral districting principles, principles
which were a valid expression of legislative policy. There is
ample basis in the record to support these conclusions. No
other plan demonstrated a second majority-black district
could be drawn while satisfying the constitutional require-
ment that race not predominate over traditional districting
principles. The District Court said in its opinion that “[ilf
Georgia had a concentrated minority population large
enough to create a second majority-minority district without
subverting traditional districting principles, the Court would
have included one since Georgia’s legislature probably would
have done so.” 922 F. Supp., at 1567, n. 16. The statements
of several witnesses support the trial court’s independent
conclusion it was not possible to do so. Ms. Meggers testi-
fied that, unless race was the predominant motive, a second
majority-black district could not be drawn in Georgia. Tr.
434-435 (Oct. 30, 1995). Speaker Murphy doubted “very se-
riously” a second majority-black district could be drawn in
Georgia without violating the principles we laid down in
Miller. Deposition, Oct. 26, 1995, Record 24.

The court found the 1991 unprecleared plan shared many
of the constitutional defects of the precleared plan. Among
other things, it connected the south DeKalb County urban
black population with the mainly rural east Georgian minor-
ity population. 922 F. Supp., at 1563, n. 9. Indeed, the
Eleventh District in the 1991 plan in many respects was al-
most the geographical monstrosity it became in the pre-
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cleared plan. The ACLU plans were introduced at the re-
medial hearing by Selwyn Carter, an employee of the
Atlanta-based private Southern Regional Council whose job
was to draw and advocate reapportionment plans across the
South. Mr. Carter said his “basic goal” in preparing the
plans was “[tlo show that it is possible to draw a plan in
which African American voters comprise approximately 50
percent of the voting age population of a district and at the
same time show that race was not a factor.” Tr. 296 (Oct.
30, 1995). The “least-change” plan, ACLU 1A, has numer-
ous flaws. Besides its high population deviation, to be dis-
cussed, the Eleventh District has an iguana-like shape be-
traying the same invidious purpose we condemned in Miller.
The only two plans close to the trial court’s in terms of popu-
lation deviation are Abrams A and the Justice Department’s
[Mustrative Plan. Abrams A, with its three majority-black
districts, splits nine counties in the Second District and three
in the Eleventh, as well as numerous other counties in differ-
ent parts of the State. The twisted shapes of its Second and
Eleventh Districts again bear witness to racial motivation.
The Illustrative Plan splits Bibb County—a county never be-
fore split in apportionment plans—to subsume Macon’s black
population. Although the Justice Department submitted
the plan after the close of evidence, and in consequence its
demographer could not be cross-examined on the question of
racial motivation, the District Court recognized its apparent
racial impetus. 922 F. Supp., at 1561, n. 4. Indeed, the Jus-
tice Department acknowledged a racial motivation at oral ar-
gument before the Court. Tr. of Oral Arg. 12, 16. The Jus-
tice Department also suggested it was proper to split Bibb
County because the mayor and city council of Macon sup-
ported splitting the county and city into different districts.
Id., at 13. Macon’s alleged urge to be segregated for con-
gressional districting purposes, however, cannot vitiate the
equal protection rights of the Eleventh District’s objecting
voters.
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Interference by the Justice Department, leading the state
legislature to act based on an overriding concern with race,
disturbed any sound basis to defer to the 1991 unprecleared
plan; the unconstitutional predominance of race in the prove-
nance of the Second and Eleventh Districts of the 1992 pre-
cleared plan caused them to be improper departure points;
and the proposals for either two or three majority-black dis-
tricts in plans urged upon the trial court in the remedy phase
were flawed by evidence of predominant racial motive in
their design. In these circumstances, the trial court acted
well within its discretion in deciding it could not draw two
majority-black districts without itself engaging in racial
gerrymandering.

II

The court-ordered plan is not violative of §2 of the Voting
Rights Act. We reject appellants’ contrary position, which
is premised on impermissible vote dilution in the court’s fail-
ure to create a second majority-black district. Section 2 of
the Voting Rights Act applies to any “voting qualification or
prerequisite to voting or standard, practice, or procedure . . .
imposed or applied by any State or political subdivision....”
42 U.S.C. §1973(a). On its face, §2 does not apply to a
court-ordered remedial redistricting plan, but we will as-
sume courts should comply with the section when exercising
their equitable powers to redistrict. A violation of §2 oc-
curs if “it is shown that the political processes leading to
nomination or election in the State or political subdivision
are not equally open to participation by members of [a racial
minority] . . . in that its members have less opportunity than
other members of the electorate to participate in the political
process and to elect representatives of their choice.” 42
U. S. C. §1973(Db).

Our decision in Thornburg v. Gingles, 478 U. S. 30 (1986),
set out the basic framework for establishing a vote dilution
claim against at-large, multimember districts; we have since
extended the framework to single-member districts. Growe
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v. Emison, 507 U. S. 25, 40-41 (1993). Plaintiffs must show
three threshold conditions: first, the minority group “is suf-
ficiently large and geographically compact to constitute a ma-
jority in a single-member district”; second, the minority
group is “politically cohesive”; and third, the majority “votes
sufficiently as a bloc to enable it . . . to defeat the minority’s
preferred candidate.” 478 U.S., at 50-51. Once plaintiffs
establish these conditions, the court considers whether, “on
the totality of circumstances,” minorities have been denied
an “equal opportunity” to “participate in the political process
and to elect representatives of their choice.” 42 U.S. C.
§1973(b).

The trial court found that to create a second majority-
black district in Georgia would require subordinating Geor-
gia’s traditional districting policies and allowing race to
predominate. 922 F. Supp., at 1566. We considered the
determination in our discussion above and concluded it was
well founded. If race is the predominant motive in creating
districts, strict scrutiny applies, Bush v. Vera, 517 U. S. 952,
962 (1996), and the districting plan must be narrowly tailored
to serve a compelling governmental interest in order to sur-
vive. We have assumed, without deciding, that compliance
with §2 can be a compelling state interest. See, e. g., id., at
977, Miller v. Johnson, 515 U. S., at 921. Here, there was
no “strong basis in evidence,” Shaw v. Reno, 509 U. S., at
656 (internal quotation marks omitted), to conclude that vote
dilution, in violation of § 2, would occur in consequence of the
court’s plan. In fact, none of the three Gingles factors, the
threshold findings for a vote dilution claim, were established
here. See Bush, supra, at 976-979.

Here the District Court found, without clear error, that
the black population was not sufficiently compact for a sec-
ond majority-black district. 922 F. Supp., at 1567. So the
first of the Gingles factors is not satisfied. As we have
noted before, §2 does not require a State to create, on pre-
dominantly racial lines, a district that is not “reasonably
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compact.” Johnson v. De Grandy, 512 U. S. 997, 1008 (1994).
And the §2 compactness inquiry should take into account
“traditional districting principles such as maintaining com-
munities of interest and traditional boundaries.” Bush,
supra, at 977.

The trial court also found the second and third Gingles
factors—the extent of racially polarized voting—wanting.
In the Eleventh District inquiry, the District Court found
that §2 did not justify drawing racial lines, and it discussed
evidence of racial polarization at great length. The court
found the statistical evidence was for the most part inconclu-
sive and conflicting, but that the State’s expert, Dr. Joseph
Katz, was convincing in his refutation of Dr. Allan Lichtman,
the United States’ expert. 864 F. Supp., at 1388. The court
found “a significant degree of crossover voting in Georgia
and the Eleventh District,” id., at 1390, and that the record
“failled] to demonstrate . . . chronic bloc voting,” id., at 1392.
The court found that the average percentage of whites vot-
ing for black candidates across Georgia ranged from 22% to
38%, and the average percentage of blacks voting for white
candidates ranged from 20% to 23%. Id., at 1390. As the
court noted, “[b]lack and black-preferred candidates in Geor-
gia have achieved many electoral victories in local and state-
wide elections and have received significant—occasionally
overwhelming—support from both black and white voters
within the Eleventh Congressional District.” Id., at 1390-
1391. The results of the 1992 Democratic primary in the
Eleventh District suggested to the court “a general willing-
ness of white voters to vote for black candidates”: black can-
didates in that primary received about 55% of the white vote,
and Cynthia McKinney, a black, won the runoff against a
white with 23% of the white vote. Id., at 1391.

For the inquiry concerning the Second District and the
remedy, appellants relied exclusively on the Eleventh Dis-
trict trial record. After the remedy hearing, the District
Court reaffirmed its earlier findings and cited additional evi-
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dence of crossover voting. 922 F. Supp., at 1567. At the
hearing concerning the Second District, Ms. Meggers stated
that election results in the district indicated significant white
crossover voting, and Representative Sanford Bishop, the
black congressman elected in the Second District, agreed.
Tr. 438, 142 (Oct. 30, 1995).

Appellants take issue with the District Court’s assessment
of the level of white crossover voting, but argue that, in any
event, the level of polarization the District Court found is
sufficient to satisfy the Gingles threshold. Under the cir-
cumstances, we cannot say the District Court clearly erred
in finding insufficient racial polarization in voting to meet
the Gingles requirements. The results of the 1996 general
elections tend to support the District Court’s earlier finding
of “a general willingness of white voters to vote for black
candidates.” 864 F. Supp., at 1391. All three black incum-
bents won elections under the court plan, two in majority-
white districts running against white candidates. (In Gin-
gles, the Court indicated that incumbency is a “special
circumstancle]” to be taken into account in evaluating racial
bloc voting. 478 U. S., at 57. And in this action, the black
candidates’ success in two majority-white districts, quite
different from their previous districts, is testimony to the
“general willingness” of whites to vote for blacks.) These
results also underscore the weakness of the Justice Depart-
ment’s methodology of calculating the likelihood of a black-
preferred candidate winning based on strict racial percent-
ages. Brief for United States 27, and n. 18. The Justice
Department predicted that a black-preferred candidate
“would likely be foreclosed from winning” in the court plan’s
Tenth District, and that “[t]he same result would follow even
more clearly” in the court’s Fourth District, which had a
black voting age population of 33%. Id., at 27. In fact,
Representative McKinney won in the Fourth District.

Appellants argue the District Court’s findings on §2 are
inconsistent and not owed deference, since the court held § 2
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required maintenance of the majority-black Fifth District
but not creation of a new majority-black district. The Dis-
trict Court found the black population in the Fifth District
“is sufficiently compact and, being an urban minority popula-
tion, has a sufficiently strong community of interest to war-
rant being a majority-minority district.” 922 F. Supp., at
1568. The court also said the probability of electing a candi-
date is below 50% when the percentage of black registered
voters is 50%, ibid., and therefore the percentage of black
registered voters should be kept as close to 55% as possible
in the Fifth District. (The District Court noted, however,
that it was uncomfortable using percentages of registered
voters rather than voting age population, since “that in es-
sence condones voter apathy.” Id., at 1568, n. 18.) The
court made no explicit findings about differences in the racial
polarization of voting between the Fifth and Eleventh
Districts.

We do not agree that the District Court’s maintenance of
the Fifth District as a majority-black district under § 2 indi-
cates its §2 findings in reference to other districts are con-
flicting and not entitled to deference. The District Court
noted that maintenance of a majority-black district in the
Atlanta area—created in 1972 for compliance with the Voting
Rights Act—had become a state districting policy. Id., at
1565. Further, it is possible, although we do not express
any opinion on the subject, that changing the racial ma-
jority of the district would have violated §5 retrogression
principles.

Private appellants also argue no deference is due the Dis-
trict Court’s §2 finding both because the court did not hold
a separate hearing on whether its remedial plan violated §2
and because it barred private intervention to defend the con-
stitutionality of the Second District. We do not agree.
First, neither our precedents nor the Act require the court
to hold a separate hearing on the adequacy under §2 of a
remedial plan. Second, the private defendant-intervenors
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had ample opportunity to present evidence of the need for a
second majority-black district under §2 at the remedy hear-
ing, in which they fully participated. The finding that ap-
pellants have not shown the threshold Gingles factors for a
§2 violation is owed deference, and we find it not clearly
erroneous.

III

The private appellants contend the District Court’s plan
also violates §5 of the Voting Rights Act. Although the
Justice Department did not include this claim in its juris-
dictional statement, it agrees with private appellants and
briefed the issue.

As we noted above, §5 requires covered jurisdictions to
obtain either administrative preclearance by the Attorney
General or approval from the United States District Court
for the District of Columbia for any change in a “standard,
practice, or procedure with respect to voting,” and requires
that the proposed change “not have the purpose and will not
have the effect of denying or abridging the right to vote
on account of race or color.” 42 U.S.C. §1973c. We have
explained that “the purpose of §5 has always been to insure
that no voting-procedure changes would be made that would
lead to a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise.” Beer v. United States, 425 U. S. 130, 141 (1976).

The question arises whether a court decree is subject to
§5. We have held that “[a] decree of the United States Dis-
trict Court is not within reach of Section 5 of the Voting
Rights Act” such that it must be precleared. Connor v.
Johnmson, 402 U. S. 690, 691 (1971) (per curiam). The excep-
tion applies to judicial plans, devised by the court itself, not
to plans submitted to the court by the legislature of a cov-
ered jurisdiction in response to a determination of unconsti-
tutionality. McDaniel v. Sanchez, 4562 U.S. 130, 148-152
(1981). Here, the District Court made clear it had devised
its own plan, a proposition not in dispute. In Sanchez, we
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emphasized language in a Senate Committee Report saying
that, although preclearance does not apply to court-devised
plans, “‘in fashioning the plan, the court should follow the
appropriate Section 5 standards, including the body of ad-
ministrative and judicial precedents developed in Section 5
cases.”” Id., at 149 (quoting S. Rep. No. 94-295, p. 19
(1975)). This is a reasonable standard, at the very least as
an equitable factor to take into account, if not as a statu-
tory mandate.

Appellants, however, have some difficulty fixing on a
benchmark against which to measure any retrogression.
Private appellants say the benchmark should be either the
State’s initial 1991 plan, containing two majority-black dis-
tricts, or the State’s “policy and goal of creating two majority
black districts.” Brief for Appellants 48. The Justice De-
partment, for its part, contends the proper benchmark is
the 1992 precleared plan, altered to cure its constitutional
defects.

Here, as we have noted above in our discussions of both
Upham and § 2, appellants have not demonstrated it was pos-
sible to create a second majority-black district within consti-
tutional bounds. So, even were we to accept one of their
proposed benchmarks, their desired remedy would be uncon-
stitutional. As it happens, none of appellants’ proposed
benchmarks is appropriate. The private appellants’ first
proposal was not in effect in Georgia because it was refused
preclearance. It thus could not operate as a benchmark
under the Attorney General’s regulations:

“In determining whether a submitted change is retro-
gressive the Attorney General will normally compare
the submitted change to the voting practice or pro-
cedure in effect at the time of the submission. If the
existing practice or procedure upon submission was not
in effect on the jurisdiction’s applicable date for cover-
age . .. and is not otherwise legally enforceable under
section 5, it cannot serve as a benchmark, and . . . the
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comparison shall be with the last legally enforceable
practice or procedure used by the jurisdiction.” 28
CFR §51.54(b)(1) (1996).

See also Holder v. Hall, 512 U.S. 874, 883-834 (1994)
(“Under §5, then, the proposed voting practice is measured

against the existing voting practice . . .. The baseline for
comparison is present by definition; it is the existing
status. . . . [Tlhere is little difficulty in discerning the two

voting practices to compare to determine whether retrogres-
sion would occur”); Reno v. Bossier Parish School Board,
520 U. S. 471, 478 (1997). There are sound reasons for re-
quiring benchmarks to be plans that have been in effect;
otherwise a myriad of benchmarks would be proposed in
every case, with attendant confusion. This rule is all the
more appropriate when one considers the attempt to use as
a benchmark the State’s supposed policy of creating two
majority-black districts. And the Justice Department’s pro-
posed benchmark—the 1992 plan shorn of its constitutional
defects—was also never in effect. Nor can the 1992 plan,
constitutional defects and all, be the benchmark. Section 5
cannot be used to freeze in place the very aspects of a plan
found unconstitutional.

The appropriate benchmark is, in fact, what the District
Court concluded it would be: the 1982 plan, in effect for a
decade. 922 F. Supp., at 1569, n. 20. Appellants have not
shown that black voters in any particular district suffered a
retrogression in their voting strength under the court plan
measured against the 1982 plan. Absent such proof, there
is no violation of §5. We reject appellants’ assertion that,
even using the 1982 plan as a benchmark, the court’s plan is
retrogressive. They claim that under the 1982 plan 1 of the
10 districts (10%) was majority black, while under the Dis-
trict Court’s plan 1 of 11 districts (9%) is majority black, and
therefore blacks do not have the same electoral opportunities
under the District Court’s plan. Under that logic, each time
a State with a majority-minority district was allowed to add
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one new district because of population growth, it would have
to be majority-minority. This the Voting Rights Act does
not require.

v

Finally, appellants contend the District Court’s plan vio-
lates the constitutional guarantee of one person, one vote
under Article I, §2. This provision requires congressional
districts to achieve population equality “as nearly as is prac-
ticable.” Wesberry v. Sanders, 376 U.S. 1, T7-8 (1964).
Court-ordered districts are held to higher standards of popu-
lation equality than legislative ones. A court-ordered plan
should “ordinarily achieve the goal of population equality
with little more than de minimis variation.” Chapman v.
Meier, 420 U. S. 1, 26-27 (1975); Connor v. Finch, 431 U. S.
407, 414 (1977) (same). Here the District Court was not de-
signing districts to remedy a one-person, one-vote violation,
but courts should keep in mind that “absolute population
equality [is] the paramount objective.” Karcher v. Daggett,
462 U.S. 725, 732 (1983). Slight deviations are allowed
under certain circumstances. Chapman, supra, at 26
(“With a court plan, any deviation from approximate popula-
tion equality must be supported by enunciation of histori-
cally significant state policy or unique features”); Connor,
supra, at 419-420 (same); Karcher, supra, at 740 (“Any num-
ber of consistently applied legislative policies might justify
some variance, including, for instance, making districts
compact, respecting municipal boundaries, preserving the
cores of prior districts, and avoiding contests between
incumbent[s]”).

To help in interpreting what follows, we explain a few
terms. Overall population deviation is the difference in pop-
ulation between the two districts with the greatest disparity.
Average population deviation is the average of all districts’
deviation from perfect one-person, one-vote allocation. If
population allocation in Georgia were perfect, each district
would have 588,928 people, according to 1990 census data.
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Here, the District Court plan has an overall population
deviation of 0.35%, and an average deviation of 0.11%. The
plan has a lower deviation than: the 1992 plan (with its 0.93%
overall deviation and its 0.35% average deviation); the 1982
plan; or “any other plan presented to the Court which was
not otherwise constitutionally defective.” 922 F. Supp., at
1561. Private appellants and amici in fact proposed plans
with much higher deviations. ACLU 1A, the “least change”
plan, had an overall population deviation of 0.94%; Abrams
C had an overall deviation of 0.99%; and the Lewis-Gingrich
Amici-R plan came in last place with an overall deviation of
1.86%. The only plans with lower overall deviations than
the court’s plan were the Justice Department’s Illustrative
Plan (0.19%) and the ACLU’s Abrams A (0.29%), whose con-
stitutional infirmities are discussed above.

The District Court recited in detail those state policies and
conditions which support the plan’s slight deviations. The
court explained Georgia’s “strong historical preference” for
not splitting counties outside the Atlanta area, 922 F. Supp.,
at 1561, and for not splitting precincts, id., at 1562. (The
court observed that some splitting of precincts was unavoid-
able in Cobb County because of noncontiguous annexation
patterns, and that it had split some precincts in Clayton
County to achieve lower population deviations. Id., at 1562,
n. 6.) The court acknowledged that maintaining political
subdivisions alone was not enough to justify less than perfect
deviation in a court plan. See, e. g., Kirkpatrick v. Preisler,
394 U. S. 526, 533-534 (1969) (“[W]e do not find legally ac-
ceptable the argument that variances are justified if they
necessarily result from a State’s attempt to avoid fragment-
ing political subdivisions by drawing congressional district
lines along existing county, municipal, or other political sub-
division boundaries”). The District Court, in conformance
with this standard, considered splitting counties outside the
Atlanta area, but found other factors “unique to Georgia”
weighed against it. See Chapman, supra, at 26. These in-
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cluded maintaining core districts and communities of inter-
est. Georgia has an unusually high number of counties: 159,
the greatest number of any State in the Union apart from
the much-larger Texas. These small counties represent
communities of interest to a much greater degree than is
common, and we agree with the District Court that “such a
proliferation” provides “ample building blocks for acceptable
voting districts without chopping any of those blocks in half.”
864 F. Supp., at 1377.

In any case, even if we had found the court plan’s popula-
tion deviation unacceptable, the solution would not be adop-
tion of the constitutionally infirm, because race-based, plans
of appellants. Indeed, before this Court at oral argument
private appellants acknowledged the remedy for any one-
person, one-vote violation would not be creation of a second
majority-black district. Tr. of Oral Arg. 28-29. Rather, we
would require some very minor changes in the court’s plan—
a few shiftings of precincts—to even out districts with the
greatest deviations.

That exercise, however, and appellant’s objections to the
court plan’s slight population deviations, are increasingly fu-
tile. We are now more than six years from the last census,
on which appellants’ data is based. The difference between
the court plan’s average deviation (0.11%) and the Illustra-
tive Plan’s (0.07%) is 0.04%, which represents 328 people out
of a perfect district population of 588,928. The population
of Georgia has not stood still. Georgia is one of the fastest-
growing States, and continues to undergo population shifts
and changes. U.S. Dept. of Commerce, Bureau of Census,
Statistical Abstract of the United States 29 (1996) (Table 28)
(showing Georgia tied for seventh place among the States in
percentage of population growth from 1990 to 1995, with
11.2% growth). In light of these changes, the tinkerings ap-
pellants propose would not reflect Georgia’s true population
distribution in any event. The Karcher Court, in explaining
the absolute equality standard, acknowledged that “census
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data are not perfect,” and that “population counts for partic-
ular localities are outdated long before they are completed.”
462 U. S., at 732. Karcher was written only two years from
the previous census, however, and we are now more than six
years from one. The magnitude of population shifts since
the census is far greater here than was likely to be so in
Karcher. These equitable considerations disfavor requiring
yet another reapportionment to correct the deviation.

v

The task of redistricting is best left to state legislatures,
elected by the people and as capable as the courts, if not
more so, in balancing the myriad factors and traditions in
legitimate districting policies. Here, the legislative process
was first distorted and then unable to reach a solution. The
District Court was left to embark on a delicate task with
limited legislative guidance. The court was careful to take
into account traditional state districting factors, and it re-
mained sensitive to the constitutional requirement of equal
protection of the laws.

* * *

The judgment of the District Court is affirmed.

It is so ordered.

[Appendix to opinion of the Court follows this page.]
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JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE GINSBURG join, dissenting.

Georgia elects 11 Members of the United States House of
Representatives. Georgia’s African-American voting age
population is just over 1.7 million, or about 27 percent of a
total voting age population of about 6.5 million. See Miller
v. Johmson, 515 U. S. 900, 906 (1995). In 1992 Georgia’s Leg-
islature redrew congressional district boundaries so as to
create an African-American voting age majority in 3 of 11
districts. This Court held that three-district plan unconsti-
tutional. Id., at 928. On remand, the District Court, inter
alia, drew up a new redistricting plan with one majority-
minority district. Johnson v. Miller, 922 F. Supp. 1556,
1560-1561 (SD Ga. 1995). The basic legal issue before us
now is whether the District Court should have retained (not
one but) fwo majority-minority districts.

The majority holds that the District Court could lawfully
create a new districting plan that retained only one such dis-
trict. But in my view that decision departs dramatically
from the Georgia Legislature’s preference for two such dis-
tricts—a preference embodied in the legislature’s earlier con-
gressional district plans. A two-district plan is not uncon-
stitutional. And the District Court here, like the District
Court in Upham v. Seamon, 456 U. S. 37, 43 (1982) (per cu-
riam), “was not free . . . to disregard the political program of
the ... Legislature.” For that reason, and others, I dissent.

I

The majority fully understands the relevance, and the im-
portance, here of this Court’s Upham decision. In Upham
the Court said:

“‘Just as a federal district court . . . should follow the
policies and preferences of the State, as expressed . . .
in the reapportionment plans proposed by the state leg-
islature, whenever adherence to state policy does not de-
tract from the requirements of the Federal Constitution,
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... a district court should similarly honor state policies
in the context of congressional reapportionment.”” Id.,
at 41 (quoting White v. Weiser, 412 U. S. 783, 794-795
(1973)).

The majority here, referring to this language, agrees:

“[A] court, as a general rule, should be guided by the
legislative policies underlying the existing plan, to the
extent those policies do not lead to violations of the Con-
stitution or the Voting Rights Act.” Ante, at 79 (citing
Upham, supra, at 43).

It is therefore common ground among us that the District
Court should have drawn boundaries so as to leave two
majority-minority districts rather than one—wunless there
was no such state policy or preference; unless the creation
of two such districts would have violated the Constitution or
the Voting Rights Act of 1965; or unless doing so simply
would have proved impractical in light of other important
districting objectives. See Upham, supra, at 41-42 (quot-
ing White, supra, at 794-795). Unlike the majority, I can-
not find present here any of these three countervailing
justifications.
A

No one denies that, if one looks at the redistricting plans
proposed by the Georgia Legislature, one will find in them
expressions of state “‘policies and preferences’” for two
majority-minority districts. 456 U.S., at 41; see also Ap-
pendix to this opinion (Appendix), 1991 Plan, infra. After
the 1990 Census, which increased the size of Georgia’s con-
gressional delegation from 10 to 11, App. in Miller v. John-
son, O. T. 1994, No. 94-631, p. 9, the state legislature began
a lengthy political process of redistricting and considered
the majority-minority district issue, among others. Id., at
10-14; see also Deposition of Linda Meggers, Record 11-17,
20-22, 32-33, 85 (May 6, 1994). The legislature proposed
one plan in 1991 with two such districts. See Appendix,
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1991 Plan, infra. When the United States Department of
Justice (DOJ or Justice Department) denied preclearance
under §5 of the Voting Rights Act of 1965 (VRA), 42 U. S. C.
§1973, the legislature proposed a second plan, which also
contained two such districts. Subsequently the legislature
proposed a third plan with three such districts—a plan ap-
proved by the Justice Department but struck down by this
Court in Miller, supra.

What the District Court and the majority deny is that the
“preferences” expressed in these three redistricting plans
reflect the Georgia Legislature’s true preference. The Dis-
trict Court said that “Georgia’s current plan was not the
product of Georgia’s legislative will,” but rather “was tainted
by unconstitutional DOJ interference” into the “process” that
produced the plan. 922 F. Supp., at 1560. The majority re-
peats the District Court’s comment about DOJ’s “thorough
‘subversion of the redistricting process’ since the 1990 cen-
sus,” ante, at 84, adds that the “State was predominantly

driven” by “steady Justice Department pressure,” ante, at
86, and concludes:
“Interference by the Justice Department . . . disturbed

any sound basis to defer to the 1991 unprecleared
plan....” Ante, at 90.

I believe, however, that the majority’s conclusion—its reason
for refusing to recognize the Georgia Legislature’s two-
district preference—is wrong both as a matter of fact and as
a matter of law.

The conclusion is factually inadequate because the testi-
mony cited, ante, at 86-87, to show unusual DOJ pressure
in the 1991 redistricting process shows nothing unusual. It
shows only that the Justice Department told Georgia that it
must comply with the VRA, which statement Georgia legis-
lators might have considered an exhortation to create more
than one majority-minority district. Tr. 16 (Apr. 18, 1994);
1d., at 431-433 (Oct. 30, 1995); Deposition of Linda Meggers,
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supra, at 20. Indeed, the record indicates that a number of
Georgia legislators affirmatively wanted two majority-
minority districts. Tr. 431-432 (Oct. 30, 1995); Deposition of
Linda Meggers, supra, at 22, 32. It also shows that the 1991
two-district plan was the result of an “‘understanding’ be-
tween the leadership in the legislature and the black caucus.”
Ante, at 87; see also Tr. 32 (Apr. 18, 1994); id., at 431-432
(Oct. 30, 1995); Deposition of Linda Meggers, supra, at 22,
32; that the 1991 “two district” plan (as the State conceded)
“was not perceived as a ‘racial gerrymander,’” ante, at 86
(quoting Brief for Appellants Miller et al. in Miller v. John-
son, O. T. 1994, No. 94-631, p. 49); and that the 1991 “two
district” plan (as the District Court found), “like most redis-
tricting efforts, was the culmination of committee meetings,
public hearings, examination of various districting proposals,
and many hours spent with an extremely sophisticated com-
puter.” Johnson v. Miller, 864 F. Supp. 1354, 1363 (1994).
Indeed, much of the departmental “interference” to which
the majority refers took place after adoption of the 1991
plan, see ante, at 80; Tr. 21, 39-40, 43, 75 (Oct. 30, 1995);
Deposition of Linda Meggers, supra, at 79-80; Miller, 515
U. S, at 906-907; App. in No. 94-641, p. 16, and likely re-
flected departmental concern related to Georgia’s voting dis-
crimination history. See Busbee v. Smith, 549 F. Supp. 494,
500, aft’d, 459 U. S. 1166 (1982); App. 139-140.

The majority is legally wrong because this Court has
said that a court should determine a State’s redistricting
preferences by looking to the “‘plans proposed by the state
legislature,”” Upham, 456 U.S., at 41 (quoting White, 412
U.S., at 794-795), not by evaluating the various political
pressures that might have led individual legislators to vote
one way rather than another (or, for that matter, by review-
ing after-the-fact testimony regarding legislative intent).
Cf. Upham, supra, at 41; White, supra, at 794-795; see also
Karcher v. Daggett, 462 U. S. 725, 740 (1983). “‘Districting
plans,”” like other legislative Acts, “‘are integrated bundles
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of compromises, deals, and principles.”” Bush v. Vera, 517
U.S. 952, 1059 (1996) (SOUTER, J., dissenting) (quoting
Pildes & Niemi, Expressive Harms, “Bizarre Districts,” and
Voting Rights: Evaluating Election-District Appearances
after Shaw v. Reno, 92 Mich. L. Rev. 483, 585-586 (1993)).
District plans, like other legislative Acts, may reflect not
only reasoned argument but also political pressures, brought
to bear by many different individuals and groups using sub-
tle or unsubtle suggestions, promises, or threats of votes,
support, publicity, and even lawsuits.

How can a court say that a legislative Act is legitimate—
that it reflects legislative preferences or policies—when
those who reason or cajole (or threaten suit) are farmers,
businessmen, or consumer groups, but that the same legisla-
tive Act becomes illegitimate—that it does not reflect “true”
legislative policy or preference—simply because those who
seek to persuade (or threaten suit) represent the Justice De-
partment. One cannot say that the Justice Department’s
power is any less legitimate than that exercised by the many
other groups that seek to influence legislative decisions; and
its employees’ sworn duty to uphold the law would seem
more suitably characterized as a reason for paying greater
attention to its views rather than as a reason for heeding
them less. Regardless, I am not aware of any legal principle
that supports the kind of distinction (among legislative pres-
sures) that the District Court made; and the District Court’s
necessary reliance upon such a distinction, by itself, should
warrant vacating the District Court’s decision.

Moreover, what reason is there to believe that Georgia’s
Legislature did not “really” want the two majority-minority
districts that its earlier plans created? There is—as I indi-
cated earlier—evidence that a number of legislators did
want two majority-minority districts. See supra, at 106.
And the legislature was aware of Georgia’s long, well-
documented history of past discrimination in voting. See
Busbee, supra; Rogers v. Lodge, 458 U. S. 613 (1982); Gray v.
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Sanders, 372 U. S. 368 (1963); see also Morris v. Fortson, 261
F. Supp. 538, 541 (ND Ga. 1966); Lodge v. Buxton, 639 F. 2d
1358, 1378 (CA5 1981) (racial bloc voting in Burke County);
Carrollton Branch of NAACP v. Stallings, 829 F. 2d 1547,
1559 (CA11 1987) (racial bloc voting in Carroll County);
Cross v. Baaxter, 604 F. 2d 875, 880, n. 8 (CA5 1979); Paige v.
Gray, 437 F. Supp. 137, 158 (MD Ga. 1977) (Albany, Ga.);
Pitts v. Busbee, 395 F. Supp. 35, 40 (ND Ga. 1975) (Fulton
County); Bailey v. Vining, 514 F. Supp. 452, 461 (MD Ga.
1981) (Putnam County); Wilkes County v. United States, 450
F. Supp. 1171, 1174 (DC 1978); see generally E. Foner, Re-
construction: America’s Unfinished Revolution, 1863-1877,
pp. 423-424 (1988); McDonald, Binford, & Johnson, Georgia,
in Quiet Revolution in the South: The Impact of the Voting
Rights Act, 1965-1990, pp. 67-74 (C. Davidson & B. Grofman
eds. 1994).

The Georgia Legislature was likely aware of the many un-
fortunate consequences that have flowed from this history.
They include the facts that, when Congress first enacted the
VRA, fewer than 30 percent of African-Americans eligible to
vote in Georgia had registered to vote, ibid., and that no
African-American had represented Georgia in Congress
since Reconstruction, App. 140, when Congressman Jefferson
Franklin Long briefly represented the State. B. Ragsdale &
J. Treese, Black Americans in Congress, 1870-1989, p. 81
(1990).

The Georgia Legislature also might have thought that
some degree of (indeed, a less than proportionate amount of)
majority-minority districting could help to overcome some of
the problems these facts suggest. Forty-two members of
Georgia’s (180 member) House of Representatives them-
selves were elected from majority-black districts; 30 of those
members are black, 12 are white. App. 116. One hundred
thirty-eight members of Georgia’s House were elected from
majority-white districts; 1 of those members is black, 137 are
white. Ibid. Forty-three members of Georgia’s (56 mem-
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ber) Senate are elected from majority-white districts; all
of those members are white. Ibid. Until 1972, Georgia
had not elected any African-American Members of Con-
gress since Reconstruction. 1 Reference Library of Black
America 67 (K. Estell ed. 1994). Since then, it has elected a
total of four. Sherman, Diluting Black Votes for a Stronger
Voice; Politicians Debate Impact of Remap, Atlanta Journal-
Constitution, Deec. 17, 1995, p. G3. Each of those Members
originally represented a majority-minority district (although
two of them were recently reelected as incumbents after
boundary changes created white majorities in their districts).
Ante, at 93.

These circumstances help to explain why the 1991 Georgia
Legislature might have thought that the creation of two
majority-minority districts would help overcome race-
related barriers—Dbarriers erected by history and prejudice,
reinforced by inertia and nonparticipation. Not only the
three-district plan, but also the 1991 plan and the first (un-
precleared) 1992 plan suggest that that is what the legisla-
ture did think. And I can find no reason in the record not
to take at face value what all the legislature’s plans thereby
suggest, namely, that two majority-minority districts repre-
sent a significant legislative “policy and preference.”

B

The majority says that the legislature’s two-district pref-
erence is not owed Upham deference because a plan that
embodied that preference is (or would be) “flawed by evi-
dence of predominant racial motive,” ante, at 90, or based
upon race to a degree not reasonably necessary to comply
with §2 of the VRA, 42 U. S. C. §1973. The majority means
that a two-district plan would be unlawful—that it would
violate the Constitution as interpreted in Miller. 1 cannot
agree.

Miller considered the constitutionality of a three-district
plan. Its five-Justice majority included one Member who
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subsequently made clear that, even if racial considerations
“predominate” in a State’s drawing of a district boundary,
that district is nonetheless lawful (because there is a compel-
ling, hence redeeming, interest) if the State has “a strong
basis in evidence for concluding” that the district would oth-
erwise violate VRA §2. Bush, 517 U. S., at 994 (O’CONNOR,
J., concurring); see also Miller, 515 U. S., at 921; Shaw v.
Reno, 509 U. S. 630, 656—657 (1993). That “‘strong basis in
evidence’ need not take any particular form,” Bush, 517
U. S., at 994 (O’CONNOR, J., concurring), and where it is pres-
ent, the State “may create a majority-minority district with-
out awaiting judicial findings,” ibid.; see also Wygant v. Jack-
son Bd. of Ed., 476 U. S. 267, 289-291 (1986) (O’CONNOR, J.,
concurring); McDanziel v. Barresi, 402 U.S. 39, 41 (1971).
The majority does not reject this standard. Ante, at 90-91.
And it cannot deny that there is a “strong basis in the evi-
dence” for believing that, after the 1990 census, VRA §2, §5,
or both, required the creation of a second majority-minority
district.

As the majority agrees, §2 requires a second majority-
minority district here, if the “totality of [the] circumstances”
suggests that racial minorities are excluded from “participat-
[ing] in the political process” and “elect[ing] representatives
of their choice,” 42 U. S. C. §1973(b), and the evidence shows
that (1) the minority group “is sufficiently large and geo-
graphically compact to constitute a majority” in a second
“single-member district”; (2) the minority group is “politi-
cally cohesive”; and (3) the majority “votes sufficiently as a
bloc to enable it . . . usually to defeat the minority’s preferred
candidate.” Thornburg v. Gingles, 478 U.S. 30, 50-51
(1986).

The majority discusses only these last (Gingles) require-
ments at any length. As to the first requirement—compact-
ness—the plans before the District Court raised two possibil-
ities: first, the creation of a majority-minority district in
southwest Georgia—in approximately the area labeled Dis-
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trict 2 in the court’s plan (Appendix, 1995 Court Plan, infra);
and second, the creation of the majority-minority district in
southeastern central Georgia—in approximately the area
labeled District 11 in the Justice Department’s Illustrative
Plan (Appendix, Illustrative Plan, infra).

The first possibility could have involved a compactly
shaped district. Regardless, the DOJ’s Illustrative Plan
(Which the District Court considered on the merits, 922 F.
Supp., at 1561, n. 4) suggests a newly drawn District 11 with
an African-American population of 54.60 percent, an
African-American voting age population of 51.04 percent,
and a population deviation of 0.10. (This deviation percent-
age—the highest in the Illustrative Plan—was still lower
than the deviation in two of the districts contained in the
Court Plan.) It suggests that the District Court’s state-
ment that “the only way Georgia could create a majority-
minority district out of the minority concentrations in east-
central Georgia was to link” rural and urban communities by
using “land bridges and appendages” similar to those used
in the unconstitutional 1992 plan, 922 F. Supp., at 1566, n. 15,
was erroneous. The proposed district is different from its
unconstitutional predecessor. It does not try to build a land
bridge linking southern Atlanta with Savannah. Cf. Miller,
supra, at 908. And its boundaries are far more regular.

Moreover, it strikes me that the District Court’s finding
that a district in east-central Georgia that encompassed both
rural and urban African-American communities could not be
“compact” confuses a number of issues. Shaw v. Reno and
Miller compactness, which concerns the shape or boundaries
of a district, differs from §2 compactness, which concerns
a minority group’s compactness. Additionally, where (as
here) the racial minority group is geographically compact,
see Appendix, Illustrative Plan, infra, the fact that commu-
nities are rural or urban has more to do with political cohe-
siveness—whether communities share common interests—
than with §2 compactness. To my knowledge, no case has
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ever held that rural and urban racial minorities cannot
together create a compact minority for §2 compactness
purposes. Moreover, it seems clear that rural and urban
African-American voters who live near each other might
share important common interests; and I have found nothing
in the record that suggests that the rural and urban black
voters here, living near each other, do not share many com-
mon interests—in respect to many important legislative
matters. See Karlan & Levinson, Why Voting Is Different,
84 Calif. L. Rev. 1201, 1216-1220 (1996); see also Gingles,
supra, at 64 (citing Butler, Constitutional and Statutory
Challenges to Election Structures: Dilution and the Value
of the Right to Vote, 42 La. L. Rev. 851, 902 (1982), and
S. Verba & N. Nie, Participation in America 151-152 (1972)).

The District Court considered the remaining two Gingles
factors (the minority’s “political cohesiveness” and the ma-
jority’s “bloc voting”) under a single rubrie, which the major-
ity calls “the extent of racially polarized voting.” Amnte, at
92. Of course, Georgia’s history, including the political re-
sults that I have mentioned before—the fact that African-
American representatives have come almost exclusively
from majority-minority districts—strongly support the
existence of that “polarization.” Moreover, appellants
produced experts who testified that the percentage of Dis-
trict 11 white voters willing to vote for a black candidate
varied from 0 to 26 percent, while the number of black voters
willing to vote for a white candidate varied from 3 to 11
percent. App. 54-61, 69-70, 72. Other expert testimony
suggested less polarization (placing the relevant numbers at
22 to 38 percent white-for-black and 20 percent to 23 percent
black-for-white). Johnson v. Miller, 864 F. Supp., at 1390.
But that other testimony rested in considerable part on local
(and judicial, and primary) election results with multiple
candidates or other special features that discouraged racial
bloc voting, and for that reason they may have overstated
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the significance of the numerical results. See App. 93-94;
Gingles, 478 U. S., at 57, nn. 25 and 26.

Regardless, as the majority says, the District Court found
the statistical evidence inconclusive and “conflicting.” 922
F. Supp., at 1567. And the District Court conceded the
existence of “some degree of vote polarization.” Ibid. (It
simply said that the “degree” was not “‘alarming.”” Ibid.)
That African-American incumbents were reelected does
not, without more, disprove polarization. Gingles, supra, at
75 (“‘[T]he election of a few minority candidates does not
“necessarily foreclose the possibility of dilution of the black
vote . ..”””) (quoting S. Rep. No. 97-417, p. 29, n. 115 (1982),
in turn quoting Zimmer v. McKeithen, 485 F. 2d 1297, 1307
(CA5 1973) (en banc), aff’d sub nom. East Carroll Parish
School Bd. v. Marshall, 424 U. S. 636 (1976) (per curiam));
478 U. S., at 75 (citing S. Rep. No. 97-417, supra, at 29, n. 115)
(listing incumbency as a special factor in assessing vote
polarization).

The majority says that, despite this evidence, the District
Court’s findings—of no §2 violation and no §5 violation—are
adequately supported. Amnte, at 94, 97. But that is because
the District Court asked the wrong question. We need not
decide whether the evidence shows the failure to create a
second majority-minority district violates §2. Cf. ante, at
90-95. (Nor, for that matter, need we decide whether the
consequent reduction of such districts from 1 in 10 to 1 in 11
would, other things being equal, violate § 5—which it might
do. Cf. ante, at 95-98.) The question is not about whether
the evidence proves §2 in fact requires two majority-
minority districts. The question is whether the evidence is
strong enough to justify a legislature’s reasonable belief that
that was so. The record rather clearly demonstrates a
“strong basis in the evidence” for believing that §2 or §5
required two majority-minority districts. The legislature
thus could very reasonably have believed that was so. And,
that is what I had believed the law, as set forth in this
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Court’s opinions, required as legal justification for a district
that otherwise would violate the basic predominant factor
test of Miller.

This legal distinction—between whether a plan really vio-
lates §2 or might well violate § 2—may seem technical. But
it is not. A legal rule that permits legislatures to take ac-
count of race only when §2 really requires them to do so is
a rule that shifts the power to redistrict from legislatures to
federal courts (for only the latter can say what §2 really
requires). A rule that rests upon a reasonable view of the
evidence (i. e., that permits the legislature to use race if it
has a “strong basis” for believing it necessary to do so) is a
rule that leaves at least a modicum of discretionary (race-
related) redistricting authority in the hands of legislators.
Again (and at a minimum), the District Court’s use of the
wrong test requires vacating its judgment.

C

To create a second majority-minority district is not im-
practical nor would doing so significantly interfere with
other important districting objectives. The easiest way to
understand why this is so is to look at three plans that I
have placed in the Appendix, infra. I shall call the Georgia
Legislature’s 1991 two-district reapportionment Plan A.
Appendix, 1991 Plan, infra. 1 shall call the one-district plan
adopted by the court Plan B. Appendix, 1995 Court Plan,
mfra. And I shall call the two-district Illustrative Plan
proposed by the Justice Department Plan C. Appendix, II-
lustrative Plan, infra. Inspection of the three plans sug-
gests that the District Court’s plan (B) is very similar to the
other two (A and C) but for one critical feature, namely, that
it has one majority-minority district rather than two.

Now consider the three plans in respect to each of the
five districting considerations that the District Court called
traditional and important. They are: (a) retaining one dis-
trict in each corner of the State; (b) creating an urban minor-
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ity district; (¢) maintaining political subdivisions; (d) protect-
ing incumbents; and (e) maintaining traditional district cores.
922 F. Supp., at 1564-1565.

All three plans are identical in respect to the first two
considerations. Each maintains districts in three of the four
state corners; each creates at least one urban minority dis-
trict. Plan B—the District Court’s plan—is marginally su-
perior in respect to the third criterion (maintaining political
subdivisions). Plan B splits six counties within the Atlanta
area but none outside the Atlanta area. Id., at 1564. Plan
C splits two counties (Bibb and Muscogee) outside the At-
lanta area. (Appellants, however, advance nonracial justifi-
cations for the latter splits.)

Plan C is superior to Plan B in respect to the remain-
ing two considerations. Plan C displaces no incumbents.
Plan B displaces three incumbents (including two African-
Americans). Plan C maintains all district cores. Plan B
moves many more Georgians into new districts.

Plan C has certain other advantages: It maintains, as pro-
vided in the legislature’s 1991 plan, 138 of Georgia’s 159 coun-
ties. Plan B maintains 123. Plan C has greater population
uniformity among its districts. And, of course, Plan C pro-
vides for two majority-minority districts—the number the
legislature provided in two of its three redistricting plans.

I add one point. This is not a suit in which there are
claims of interference with the right to cast a ballot or “dilu-
tion” of the majority’s vote. Cf. White v. Regester, 412 U. S.
755 (1973); Reynolds v. Sims, 377 U.S. 533 (1964); and Go-
million v. Lightfoot, 364 U. S. 339 (1960); see also Karlan &
Levinson, 84 Calif. L. Rev., at 1212-1216. Rather, the legis-
lature’s plans, insofar as they were race conscious, sought
only to prevent what the legislature could reasonably have
believed to be unlawful vote dilution—. e., to prevent a vio-
lation of VRA §2, or perhaps §5. See Tr. 103 (Oct. 30, 1995)
(testimony of Rep. Sanford Bishop). Given this fact and
given the three sets of considerations just mentioned, I do
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not see how the majority, consistently with Upham, can
affirm the District Court’s determination.

II

In other cases dissenting judges have expressed concerns
that the Court’s holdings and particularly its test—“predom-
inant racial motive”—would prove unworkable, that they
would improperly shift redistricting authority from legisla-
tures to courts, and that they would prevent the legitimate
use (among others the remedial use) of race as a political
factor in redistricting, sometimes making unfair distinctions
between racial minorities and others. See, e.g., Shaw v.
Reno, 509 U. S., at 676-679 (STEVENS, J., dissenting); id., at
679-687 (SOUTER, J., dissenting); Miller, 515 U.S., at 929
(STEVENS, J., dissenting); id., at 934 (GINSBURG, J., dissent-
ing); Bush, 517 U. S., at 1003 (STEVENS, J., dissenting); id.,
at 1045 (SOUTER, J., dissenting); Shaw v. Hunt, 517 U. S. 899,
918 (1996) (STEVENS, J., dissenting). This suit exacerbates
those concerns.

Legislators, for example, may ask just what the words
“predominant racial motive” mean. The question has no ob-
vious answer because racial motives (here efforts to include
some additional African-American voters in a particular dis-
trict) never explain a predominant portion of a district’s en-
tire boundary (most of which inevitably reflects county lines,
other geographical features, and sometimes even a discrimi-
natory history, see App. 120-121); yet those motives always
predominate in respect to those voters (whether few or
many) whom the legislature, with consciousness of race,
places for that reason in one district rather than another.
More importantly, here, unlike other cases that use some-
what similar words, the Court has not turned to other consid-
erations, such as discriminatory intent, or vote dilution, or
even a district’s bizarre geographical shape, to help explain,
or to limit the scope of, the words themselves. Cf. Shaw v.
Hunt, supra; Regester, supra; Reynolds, supra; and Gomil-
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lion, supra. Thus, given today’s suit, a legislator might rea-
sonably wonder whether he can ever knowingly place racial
minorities in a district because, for example, he considers
them part of a “community” already there; because he thinks
doing so will favor the Democrats (or the Republicans); be-
cause he wants to help an African-American incumbent; be-
cause he believes doing so will encourage participation in
the political process by racial minorities in whom historical
discrimination has induced apathy; because he believes that
doing so will help those same voters secure representatives
that better reflect their needs and desires; or simply because
he wants to see more racial minorities elected to office in a
Nation that has become increasingly diverse.

The Court has not said that the Constitution forbids the
use of race in all these instances. See Adarand Construc-
tors, Inc. v. Penia, 515 U. S. 200, 237 (1995); see also Shaw v.
Reno, supra, at 646-647; Miller, supra, at 920; Bush, supra,
at 1004 (STEVENS, J., dissenting); Wygant v. Jackson Bd. of
Ed., 476 U. S., at 280; Richmond v. J. A. Croson Co., 488 U. S.
469, 493-494 (1989). If the use of race as a criterion is
wrong in some, but not all, of these instances, the legislator
will need to know when, and why. And the legislator will
need a legal principle that tells him whether, or when, the
answers to such questions vary depending upon whether the
group is racial or reflects, say, economics, education, or na-
tional origin. Miller, supra, at 944-945 (GINSBURG, J., dis-
senting). It seems particularly difficult—without the use of
some guiding or limiting principle, such as intent, vote dilu-
tion, or even bizarre district shape—to find principled legal
answers to what, in the redistricting context, are tradition-
ally political questions.

The decision also increases the risk of significant judicial
entanglement in the inherently political redistricting proc-
ess. See, e. g., Bush, supra, at 1035-1040 (STEVENS, J., dis-
senting); Miller, supra, at 934-935 (GINSBURG, J., dissent-
ing); see also Growe v. Emison, 507 U. S. 25, 33-34 (1993);
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Voinovich v. Quilter, 507 U. S. 146, 156-157 (1993); Chapman
v. Meier, 420 U. S. 1, 26 (1975); White, supra, at 795; Reyn-
olds, 377 U. S., at 586; Colegrove v. Green, 328 U. S. 549, 552—
554 (1946). A Court test that forbids the overt use of race
in any (or all) of the circumstances listed above will simulta-
neously permit plaintiffs to bring lawsuits complaining about
the covert use of what was overtly forbidden. Any redis-
tricting plan will generate potentially injured plaintiffs, will-
ing and able to carry on their political battles in a judicial
forum. And judges (unable to refer, say, to intent, dilution,
shape, or some other limiting principle) will find it difficult
to dismiss those claims—particularly if (as the majority here
says) the law deprives the legislature even of such defenses
as a reasonable belief that a particular use of race was le-
gally required.

Nor can I find any legal principle that might constitute a
simple, administrable stopping place—a principle that could
serve the same function in this context as does the one-
person, one-vote rule in the context of reapportionment.
See Miller, supra, at 938-939 (GINSBURG, J., dissenting). A
simple “color blind” test—a test that rules out race con-
sciousness across the board—will not work. Bush, supra,
at 1060-1062 (SOUTER, J., dissenting). Legislators can and
should use race consciously to prevent creating districting
plans that discriminate against racial minorities, say, by
“diluting” their votes. Cf. Adarand Constructors, Inc., 515
U.S., at 237. Moreover, this Court, recognizing the harm
caused by slavery and 80 subsequent years of legal segrega-
tion, has held that legislators, within limits, can make con-
scious use of race in an effort to overcome the present effects
of past discrimination. Ibid.; see also Shaw v. Reno, supra,
at 646-647; Miller, 515 U. S., at 920. There may be other
instances as well. Further, any test that applied only to
race, ignoring, say, religion or national origin, would place at
a disadvantage the very group, African-Americans, whom
the Civil War Amendments sought to help, see id., at 936-
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938 (GINSBURG, J., dissenting). But judicial administration
of a test that applied to all such voter group characteristics
would involve courts yet more deeply in the basically politi-
cal task of drawing and redrawing district boundaries.

In focusing on these practical considerations, I repeat what
previous dissents have argued. I do so because the holding
here underscores the problems mentioned in those earlier
dissents; and those problems, in turn, cast further doubt
upon the soundness of today’s decision.

III

I do not necessarily agree or disagree with those other
aspects of the majority’s opinion that I have not mentioned.
But I shall stop with the main point. The Court, perhaps
by focusing upon what it considered to be unreasonably per-
vasive positive use of race as a redistricting factor, has
created a legal doctrine that will unreasonably restrict legis-
lators’ use of race, even for the most benign, or antidiscrimi-
natory, purposes. And that doctrine will draw the Court
too deeply into an area of legislative responsibility. For the
reasons set forth here, and in previous dissenting opinions, I
do not believe that the Constitution embodies the doctrine
that the majority enunciates. And I believe that Upham
requires us to vacate the District Court’s judgment and
remand the suit.

[Appendix to opinion of BREYER, J., follows this page.]
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Syllabus

METROPOLITAN STEVEDORE CO. ». RAMBO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 96-272. Argued March 17, 1997—Decided June 19, 1997

Respondent Rambo, injured while doing longshore work for petitioner
Metropolitan Stevedore Company, received a compensation award under
the Longshore and Harbor Workers’ Compensation Act (LHWCA or
Act), based on the parties’ stipulation that he had sustained permanent
partial disability. After Rambo acquired new skills as a longshore-
crane operator and began making about three times his preinjury earn-
ings, Metropolitan moved to modify his LHWCA award. Despite an
absence of evidence that Rambo’s physical condition had improved, the
Administrative Law Judge (ALJ) ordered his benefits discontinued be-
cause of his increased earnings. The Benefits Review Board affirmed,
but the Ninth Circuit reversed on the ground that LHWCA §22 author-
izes modification of an award only for changed physical conditions. This
Court in turn reversed in Metropolitan Stevedore Co. v. Rambo, 515
U.S. 291, holding that the Act’s fundamental purpose is economic, to
compensate employees for wage-earning capacity lost because of injury;
where that capacity has been reduced, restored, or improved, the basis
for compensation changes and the statutory scheme allows for modifica-
tion, id., at 296-298, even without any change in physical condition, id.,
at 301. On remand, the Ninth Circuit again reversed the order discon-
tinuing compensation. It recognized that when a worker suffers a sig-
nificant physical impairment without experiencing a present loss of
earnings, there may be serious tension between §8(h)’s mandate to ac-
count for disability’s future effects in determining wage-earning capac-
ity (and thus entitlement to compensation), and § 22’s prohibition against
issuing any new order to pay benefits more than one year after compen-
sation ends or an award denial is entered. The court reconciled the two
provisions by reading the Act to authorize a present nominal award
subject to later modification if conditions should change. It held that
the order discontinuing benefits was based on the ALJ’s overemphasis
on Rambo’s current status and failure to consider his permanent partial
disability’s effect on his future earnings, and remanded the case for
entry of a nominal award.

Held:

1. A worker is entitled to nominal compensation under the LHWCA
when his work-related injury has not diminished his present wage-
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earning capacity under current circumstances, but there is a significant
potential that the injury will cause diminished capacity under future
conditions. The Act refers to compensable economic harm as “disabil-
ity,” defining that term as the measure of earning capacity lost as a
result of work-related injury, §2(10). Section 8(c)(21) sets compensa-
tion for permanent partial disability due to unscheduled injuries at a
percentage of the difference between the worker’s average weekly pre-
injury wages and his wage-earning capacity thereafter, while § 8(h) ex-
plains that such capacity is to be determined by the worker’s actual
earnings if they fairly and reasonably represent that capacity; if not, the
factfinder may, “in the interest of justice,” fix such capacity as shall be
“reasonable,” having due regard for, inter alia, “the effect of disability
as it may naturally extend into the future.” A problem in applying
these provisions arises in the situation here at issue, where a worker
presently earning at least as much as before his injury, but having a
basis to anticipate that a future combination of the injury and job-
market conditions will leave him with a lower earning capacity, must
nevertheless file his disability claim within a year of the injury under
§13(a). If the worker is awarded no compensation, §22 will bar him
from seeking a modification in response to future changes in condition
after one year. To implement §8(h)’s mandate in this class of cases,
“disability” must be read broadly enough to cover loss of capacity not
just as a product of the worker’s injury and present job market condi-
tions, but as a potential product of injury and market opportunities in
the future. Thus, a potential disability is treated as a present disability,
albeit a presently nominal one. It is “reasonable” and “in the interest
of justice” (to use §8(h)’s language) to reflect merely nominal current
disability with a correspondingly nominal award. Ordering nominal
compensation holds open the possibility of a modification upward under
§ 22 if in the future circumstances so warrant. This approach is consist-
ent with the wait-and-see approach the Act adopts generally with re-
spect to benefits modification questions, and is the best way to reconcile
§8(h)’s mandate to consider future effects with the requirements of
§§13(a) and 22. The Court’s view on this point coincides with, and is
reinforced by, the position of the Director of the Office of Workers’ Com-
pensation Programs (OWCP), who is charged with administering the
Act. It would be imprudent for the Court to attempt to resolve for all
time the question of how high the potential for disability need be to be
recognized as nominal, since that issue was not addressed by the parties.
Those lower courts to have dealt with the matter have required a show-
ing of a significant possibility of a future decline in wage-earning capac-
ity, and, in the absence of rulemaking by the OWCP on the point, the
Court adopts that standard. Pp. 126-138.
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2. Although the Ninth Circuit adopted the correct legal standard, it
erred in directing entry of a nominal award based on its own appraisal
of the evidence, rather than remanding the case to the ALJ for further
findings of fact. Since the ALJ is the factfinder under the Act, see
§§21(b)(3), (c), it is the ALJ’s duty, not the Court of Appeals’s, to con-
sider whether a future decline in Rambo’s earning capacity is sufficiently
likely to justify nominal compensation. The ALJ failed to do so.
Pp. 138-141.

81 F. 3d 840, vacated and remanded.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, GINSBURG, and BREYER, JJ., joined.
O’CONNOR, J., filed a dissenting opinion, in which SCALIA and THOMAS, JJ.,
joined, post, p. 141.

Robert E. Babcock argued the cause and filed a brief for
petitioner.

Malcolm L. Stewart argued the cause for the federal
respondent. With him on the brief were Acting Solicitor
General Dellinger, Deputy Solicitor General Kneedler, J.
Davitt McAteer, Allen H. Feldman, Nathaniel I. Spiller,
and Scott Glabman. Thomas J. Pierry 111 argued the cause
for respondent Rambo. With him on the brief was Thomas
J. Pierry.*

JUSTICE SOUTER delivered the opinion of the Court.

This case under the Longshore and Harbor Workers’ Com-
pensation Act is before us a second time, now raising the
question whether the Act bars nominal compensation to a
worker who is presently able to earn at least as much as
before he was injured. We hold nominal compensation
proper when there is a significant possibility that the work-
er’s wage-earning capacity will fall below the level of his
preinjury wages sometime in the future.

*Briefs of amici curiae urging reversal were filed for the National Asso-
ciation of Waterfront Employers et al. by Charles T. Carroll, Jr., F. Edwin
Froelich, and Franklin W. Losey; and for the National Steel and Ship-
building Co. by Alvin G. Kalmanson and Roy D. Axelrod.
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I

Respondent John Rambo injured his back and leg in 1980
while doing longshore work for petitioner Metropolitan Ste-
vedore Company. Rambo claimed against Metropolitan for
compensation under the Longshore and Harbor Workers’
Compensation Act (LHWCA or Act), 44 Stat. 1424, as
amended, 33 U. S. C. §901 et seq., and the parties stipulated
that Rambo had sustained a 22%2% permanent partial disabil-
ity, which would normally reflect a $120.24 decline in his pre-
injury $534.38 weekly wage. This, in turn, was reduced to
an award of $80.16 per week under §8(c)(21) of the Act, 33
U. S. C. §908(c)(21), providing for compensation at the rate
of 66%% of the difference between an employee’s preinjury
wages and postinjury wage-earning capacity. An Adminis-
trative Law Judge (ALJ) entered an order incorporating this
stipulated award. App. 51; Metropolitan Stevedore Co. v.
Rambo (Rambo I), 515 U. S. 291, 293 (1995).

Rambo was later trained as a longshore crane operator and
got full-time work with his new skills, with occasional stints
as a heavy-truck operator to earn extra pay. His resulting
annual earnings between 1985 and 1990 were about three
times what he had made before his injury. As a conse-
quence, Metropolitan moved in 1989 to modify Rambo’s ear-
lier disability award, see §22, 33 U. S. C. §922, and a hearing
was held before an ALJ. While there was no evidence that
Rambo’s physical condition had improved, the ALJ ordered
the disability payments discontinued based on the tripling of
Rambo’s preinjury earnings:

“After taking into consideration the increase in wages
due to the rate of inflation and any increase in salary for
the particular job, it is evident that [Rambo] no longer
has a wage-earning capacity loss. Although [Rambo]
testified that he might lose his job at some future time,
the evidence shows that [Rambo] would not be at any
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greater risk of losing his job than anyone else. More-
over, no evidence has been offered to show that [Ram-
bo’s] age, education, and vocational training are such
that he would be at greater risk of losing his present job
or in seeking new employment in the event that he
should be required to do so. Likewise, the evidence
does not show that [Rambo’s] employer is a beneficent
one. On the contrary, the evidence shows that [Rambo]
is not only able to work full time as a crane operator,
but that he is able to work as a heavy lift truck operator
when the time is available within which to do so.”
App. 55.

See also Rambo I, supra, at 293-294.

The Benefits Review Board affirmed the modification
order, App. 57, 61, but the Court of Appeals for the Ninth
Circuit reversed on the ground that §22 authorizes modifica-
tion of an award only for changed physical conditions, Rambo
v. Director, OWCP, 28 F. 3d 86 (1994). We in turn reversed
in Rambo I, holding that “[t]he fundamental purpose of the
Act is to compensate employees (or their beneficiaries) for
wage-earning capacity lost because of injury; where that
wage-earning capacity has been reduced, restored, or im-
proved, the basis for compensation changes and the statutory
scheme allows for modification.” 515 U. S., at 298. Since
the essence of wage-earning capacity is economic, not physi-
cal, 1d., at 296-298, that capacity may be affected “even with-
out any change in the employee’s physical condition,” id.,
at 301.

On remand, the Court of Appeals again reversed the order
discontinuing compensation payments. It recognized that
when a worker suffers a significant physical impairment
without experiencing a present loss of earnings, there may
be serious tension between the statutory mandate to account
for future effects of disability in determining a claimant’s
wage-earning capacity (and thus entitlement to compensa-
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tion), see §8(h), 33 U. S. C. §908(h), and the statutory prohi-
bition against issuing any new order to pay benefits more
than one year after compensation ends or an order is entered
denying an award, see §22, 33 U.S. C. §922. The Court of
Appeals reconciled the two provisions by reading the statute
to authorize a present nominal award subject to later modi-
fication if conditions should change. Rambo v. Director,
OWCP, 81 F. 3d 840, 844 (1996). The court reversed the
order ending Rambo’s benefits as unsupported by substantial
evidence, due to “overemphasi[s on] Rambo’s current status
and fail[ure] to consider the effect of Rambo’s permanent par-
tial disability on his future earnings,” ibid., and it remanded
for entry of a nominal award reflecting Rambo’s permanent
partial disability, id., at 845.! We granted certiorari. 519
U.S. 1002 (1996). While we agree that nominal compensa-
tion may be awarded under certain circumstances despite
the worker’s present ability to earn more than his preinjury
wage, we vacate the judgment of the Court of Appeals di-
recting entry of such an award and remand for factfinding
by the ALJ.
II

The LHWCA authorizes compensation not for physical in-
jury as such, but for economic harm to the injured worker
from decreased ability to earn wages. See Rambo I, supra,
at 297-298. The Act speaks of this economic harm as “dis-
ability,” defined as the “incapacity because of injury to earn
the wages which the employee was receiving at the time of
injury in the same or any other employment,” §2(10), 33
U.S. C. §902(10). Such incapacity is conclusively presumed
for certain enumerated or “scheduled” injuries, which are
compensated at 66%% of the worker’s preinjury wages over
specified periods of time. See §§8(c)(1)-8(c)(20), 8(c)(22),
33 U. S. C. §§908(c)(1)-908(c)(20), 908(c)(22); Potomac Elec.
Power Co. v. Director, Office of Workers’ Compensation Pro-

!Judge Reinhardt dissented in part on other grounds. 81 F. 3d, at 845.
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grams, 449 U. S. 268, 269 (1980). For other, so-called “un-
scheduled” injuries resulting in less than total disability, the
Act sets compensation at “66% per centum of the difference
between the average weekly [preinjury] wages of the em-
ployee and the employee’s wage-earning capacity there-
after.” §8(c)(21), 33 U. S. C. §908(c)(21) (permanent partial
disability); see also §8(e), 33 U. S. C. §908(e) (temporary par-
tial disability). For figuring this difference, §8(h) explains
that the claimant’s postinjury “wage-earning capacity” is to
be determined

“by his actual earnings if such actual earnings fairly and
reasonably represent his wage-earning capacity: Pro-
vided, however, That if the employee has no actual earn-
ings or his actual earnings do not fairly and reasonably
represent his wage-earning capacity, the deputy com-
missioner may, in the interest of justice, fix such wage-
earning capacity as shall be reasonable, having due re-
gard to the nature of his injury, the degree of physical
impairment, his usual employment, and any other fac-
tors or circumstances in the case which may affect his
capacity to earn wages in his disabled condition, includ-
ing the effect of disability as it may naturally extend
into the future.” §8(h), 33 U. S. C. §908(h).

See also §10, 33 U. S. C. §910 (method for determining prein-
jury wages). See generally Rambo I, 515 U. S., at 297-298.

We may summarize these provisions and their implications
this way. Disability is a measure of earning capacity lost as
a result of work-related injury. By distinguishing between
the diminished capacity and the injury itself, and by defining
capacity in relation both to the injured worker’s old job and
to other employment, the statute makes it clear that disa-
bility is the product of injury and opportunities in the job
market. Capacity, and thus disability, is not necessarily
reflected in actual wages earned after injury, see id., at
300-301; Potomac Elec. Power, supra, at 272, n. 5, and when
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it is not, the factfinder under the Act must make a determi-
nation of disability that is “reasonable” and “in the interest
of justice,” and one that takes account of the disability’s
future effects, §8(h).

In some cases a disparity between the worker’s actual
postinjury wages and his job-market capacity will be obvi-
ous, along with the reasons for it. If a disabled worker with
some present capacity chooses not to work at all, or to work
at less than his capacity, a windfall is avoided by determining
present disability and awarding a benefit accordingly. See,
e. 9., Penrod Drilling Co. v. Johnson, 905 F. 2d 84, 87-88
(CA5 1990). At the other extreme, a worker with some
present disability may nonetheless be fortunate enough to
receive not merely the market wages appropriate for his di-
minished capacity, but full preinjury wages (say, because an
employer is generous, for whatever reason). See, e. g., Trav-
elers Ins. Co. v. McLellan, 288 F. 2d 250, 251 (CA2 1961); see
also Edwards v. Director, OWCP, 999 F. 2d 1374, 1375-1376
(CA9 1993) (holding that wages from short-lived employment
do not represent actual earning capacity on open market).
Once again, the present disability may still be calculated and
a corresponding award made.

A problem in applying the provisions applicable when
there is a disparity between current wages and wage-
earning capacity arises in a case like this one, however. The
worker now receives appropriate market wages as high or
higher than those before his injury, thus experiencing no
decline in present capacity. And yet (we assume for now)
there is some particular likelihood that in the future the com-
bination of injury and market conditions may leave him with
a lower capacity. The question is whether such a person is
presently disabled within the meaning of the statute, and if
so, what provision should be made for the potential effects
of disability in the future.

There are two reasons to treat such a person as presently
disabled under the statute. The first follows from the provi-
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sion of law that on its face bars an injured worker from wait-
ing for adverse economic effects to occur in the future before
bringing his disability claim, which generally must be filed
within a year of injury. §13(a), 33 U.S. C. §913(a); Pills-
bury v. United Engineering Co., 342 U. S. 197 (1952). He is
also barred from seeking a new, modified award after one
year from the date of any denial or termination of benefits.
§22, 33 U.S. C. §922. Because an injured worker who has
a basis to anticipate wage loss in the future resulting from a
combination of his injury and job-market opportunities must
nonetheless claim promptly, it is likely that Congress in-
tended “disability” to include the injury-related potential for
future wage loss.2 And because a losing claimant loses for
all time after one year from the denial or termination of ben-
efits, it is equally likely that Congress intended such a claim-
ant to obtain some award of benefits in anticipation of the
future potential loss.

2 A different conclusion might, perhaps, be drawn from our observation
46 years ago in Pillsbury, 342 U. S., at 198-199, that the agency allowed
claims to be filed within one year of injury but before recovery for present
disability could be had. If that practice were assumed to be authorized
by the Act, an injured worker who anticipated future loss of earning capac-
ity could file a claim within the 1-year period permitted by §13(a) yet
defer litigation of the claim indefinitely until a capacity loss manifested
itself, thereby undercutting our inference from the limitations provision
that present disability must be conceived as including the potential for
future decline in capacity. But it seems unlikely that when Congress
enacted §13(a) it intended workers to be able to file claims before they
could establish all the elements entitling them to compensation. More-
over, while the practical effect of permitting protective filings and indefi-
nitely deferring adjudication is in one respect the same as awarding nomi-
nal compensation when there is a significant possibility of future capacity
loss, in that both approaches hold open the possibility of compensating a
worker when the potential future economic effects of his injury actually
appear, the former approach, unlike the latter, has the defect of putting
off the adjudication of every element of the worker’s claim, including such
matters as the work-related nature of the injury, until long after the evi-
dence grows stale. We therefore think that the inference we draw from
the limitations provision is the better one.
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This conclusion is confirmed by the provision of §8(h) that
in cases of disparity between actual wages and earning ca-
pacity, the natural effects of disability that will occur in the
future must be given “due regard” as one of the “factors
or circumstances in the case which may affect [a claimant’s]
capacity to earn wages in his disabled condition.” Although
this mandate is phrased in general terms, its practical effect
is limited to the class of cases at issue here, where the
worker is presently able to earn at least as much as before
his injury. In all other cases, when injury depresses the
claimant’s wage-earning capacity under the conditions pre-
vailing at the time of an award, so that the present effects
of his disability are unquestionably compensable immedi-
ately, the Act already makes provision for the future effects
of disability by means of §22, which liberally permits modi-
fication of awards in response to changed conditions that
occur within one year of the last payment of compensation
(or a denial or termination of benefits). 33 U.S.C. §922.
Rambo I held that this provision allows modification when-
ever a changed combination of training and economic (let
alone physical) circumstances reduces, restores, or improves
wage-earning capacity. 515 U. S., at 296-297.2 Since ongo-
ing awards may be modified if future possibilities become
present realities, there is no need to account for such possi-
bilities in calculating a worker’s immediately compensable
disability; the Act plainly takes a wait-and-see approach to
future contingencies here.* The first award in this case was

3As we noted in Rambo I, however, not every fluctuation in actual
wages is a ground for modification, but only those shifts reflecting a
change in the worker’s underlying capacity, see 515 U. S., at 300-301, such
as a change in physical condition, skill level, or the availability of suitable
jobs. “There may be cases raising difficult questions as to what consti-
tutes a change in wage-earning capacity, but we need not address them
here.” Ibid.

4In liberally permitting modification, the Act resembles virtually all
other workers’ compensation schemes. See 3 A. Larson & L. Larson, Law
of Workmen’s Compensation §81.10, p. 15-1045 (1996). “[I]t is one of the
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a standard illustration of the proper practice of basing capac-
ity determinations and compensation awards on present real-
ity. If Rambo’s initial award had already been discounted
to reflect the odds of his obtaining less strenuous but higher
paying work in the future, Rambo I could hardly have held
that the Act permitted reduction of that initial award again
when Rambo actually received training as a crane operator
and found work using his new skills. The first award simply
reflected the degree of diminished capacity operative at the
time it was made, and it was proper to revise it when condi-
tions changed.

Thus, if § 8(h)’s admonition to consider future effects when
calculating capacity has any practical application, it must be
because it may apply in a case such as this one, in which
there is no present wage loss and would thus be no present
award if compensation were to be based solely on present
employment conditions. If the future were ignored and
compensation altogether denied whenever present earning
capacity had not (yet) declined, §22 would bar modification
in response to future changes in condition after one year.

main advantages of the reopening device [in workers’ compensation
schemes] that it permits a commission to make the best estimate of disabil-
ity it can at the time of the original award, although at that moment it
may be impossible to predict the extent of future disability, without having
to worry about being forever bound by the first appraisal.” Id., § 81.31(a),
at 15-1127 to 15-1132 (footnotes omitted).

The need for finality in workers’ compensation awards is further re-
duced because compensation is paid periodically over the life of the disabil-
ity, rather than in a lump sum, see §§14(a), (b), 33 U.S. C. §§914(a), (b)
(providing for periodic payment of compensation). Thus, modifying a
worker’s compensation award generally affects future payments only,
rather than retroactively adjusting a prior lump-sum payment. “Under
the typical award in the form of periodic payments . . ., the objectives of
[workers’ compensation] legislation are best accomplished if the commis-
sion can increase, decrease, revive, or terminate payments to correspond
to a claimant’s changed condition,” subject, under most such laws, to
certain time limitations. 3 Larson, Law of Workmen’s Compensation
§81.10, at 15-1045; id., §81.21, at 15-1046 to 15-1047.
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To implement the mandate of §8(h) in this class of cases,
then, “disability” must be read broadly enough to cover loss
of capacity not just as a product of the worker’s injury and
present market conditions, but as a potential product of in-
jury and market opportunities in the future. There must, in
other words, be a cognizable category of disability that is
potentially substantial, but presently nominal in character.

There being, then, a need to account for potential future
effects in a present determination of wage-earning capacity
(and thus disability) when capacity does not immediately de-
cline, the question is which of two basic methods to choose
to do this. The first would be to make a one-time calculation
of a periodic benefit following the approach of the common
law of torts, which bases lump-sum awards for loss of future
earnings on an estimate of “the difference . . . between the
value of the plaintiff’s services as they will be in view of the
harm and as they would have been had there been no harm.”
Restatement (Second) of Torts §924, Comment d, p. 525
(1977). 'This predictive approach ordinarily requires consid-
eration of every possible variable that could have an impact
on ability to earn, including “[e]Jnvironmental factors such as
the condition of the labor market, the chance of advancement
or of being laid off, and the like.” 4 F. Harper, F. James, &
0. Gray, Law of Torts §25.8, pp. 550-551 (2d ed. 1986) (foot-
note omitted). Prediction of future employment may well
be the most troublesome step in this wide-ranging enquiry.
As the tripling of Rambo’s own earnings shows, a claimant’s
future ability to earn wages will vary as greatly as opportu-
nity varies, and any estimate of wage-earning potential turns
in part on the probabilities over time that suitable jobs
within certain ranges of pay will actually be open. In these
calculations, there is room for error.”> Cf. id., §25.8, at 553

5As a simplified example of the sort of calculation that would be re-
quired under this approach, a factfinder might decide in the present case
that Rambo has a 75% chance of keeping work as a crane operator with
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(to determine lost wage-earning capacity, juries must often
“use their judgment (in effect, . . . speculate)”). That juries
in tort cases must routinely engage in such difficult predic-
tions (compounded further by discounting for present value)
is the price paid by the common-law approach for the finality
of a one-time lump-sum judgment.

The second possible way to account for future develop-
ments would be to do in this situation just what the Act
already does through the modification provision in the run
of cases: to wait and see, that is, to base calculation of dimin-
ished wage-earning capacity, and thus compensation, on cur-
rent realities and to permit modifications reflecting the ac-
tual effects of an employee’s disability as manifested over
time. This way, finality is exchanged for accuracy, both in
compensating a worker for the actual economic effects of his
injury, and in charging the employer and his insurer for that
amount alone.

Metropolitan denies that the second, wait-and-see alterna-
tive is even open, arguing that § 8(h) gives the factfinder only
two choices: either deny compensation altogether because a
claimant’s actual wages have not diminished, or, if the ALJ
concludes that the worker’s current income does not fairly
represent his present wage-earning capacity, calculate the

annual earnings of $60,000, and a 25% chance of being laid off from that
job and remaining unemployed with no income because his injuries would
prevent him from performing more strenuous work, for a weighted aver-
age future wage-earning capacity of $45,000. (($60,000%.75)+ ($0x.25)
=$45,000.) Of course, even if the factfinder somehow got the probabili-
ties and earnings for each possible future state right, the weighted aver-
age future capacity would rarely correspond to actual developments. In
our hypothetical, Rambo’s actual future capacity would be $15,000 a year
more than his predicted capacity if he kept his job as a crane operator,
and $45,000 less if he lost that job and found no other. Thus, if a compen-
sation award were based on the weighted average, Rambo would necessar-
ily end up either overcompensated or undercompensated, even though the
Act might meet its objectives for the system as a whole.
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extent of the worker’s disability (and his consequent entitle-
ment to compensation) in toto based on all relevant factors,
including the future effects of the disability. See Brief for
Petitioner 9. What we have already said, however, shows
the unsoundness of Metropolitan’s two options.

The practical effect of denying any compensation to a dis-
abled claimant on the ground that he is presently able to
earn as much as (or more than) before his injury would run
afoul of the Act’s mandate to account for the future effects
of disability in fashioning an award, since those effects would
not be reflected in the current award and the 1-year statute
of limitations for modification after denial of compensation
would foreclose responding to such effects on a wait-and-
see basis as they might arise.’ On the other hand, trying to
honor that mandate by basing a present award on a com-
prehensive prediction of an inherently uncertain future
would, as we have seen, almost always result in present
overcompensation or undercompensation. And it would be
passing strange to credit Congress with the intent to guaran-
tee fairness to employers and employees by a wait-and-see
approach in most cases where future effects are imperfectly
foreseeable, but to find no such intent in one class of cases,
those in which wage-earning ability does not immediately
decline.”

5The one possible escape from this conclusion rests on an implausible
reading of the Act. A claimant could, arguably, preserve a right to com-
pensation in the future by reapplying within the 1-year period and succes-
sively each year thereafter. See §22, 33 U. S. C. §922 (permitting modifi-
cation “at any time prior to one year after the rejection of a claim”). But
this would be a strange way to administer the Act, for its very premise is
that a claimant would repeatedly file reapplications knowing his disability
to be without present effect and (on Metropolitan’s theory) himself without
any good-faith claim to the present compensation sought.

“The legislative history to the 1938 amendments to the Act, which added
§8(h), indicates that Congress understood that the reference to future ef-
fects in the new subsection would interact with § 22 by allowing compensa-
tion for permanent partial disability for employees whose job opportuni-
ties are narrowed by injury but whose wages have not declined:
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There is moreover an even more fundamental objection to
Metropolitan’s proposed options. They implicitly reject the
very conclusion required to make sense of the combined pro-
visions limiting claims and mandating consideration of future
effects: that a disability whose substantial effects are only
potential is nonetheless a present disability, albeit a pres-
ently nominal one. It is, indeed, this realization that points
toward a way to employ the wait-and-see approach to pro-
vide for the future effects of disability when capacity does
not immediately decline. It is simply “reasonable” and “in
the interest of justice” (to use the language of §8(h)) to re-
flect merely nominal current disability with a correspond-
ingly nominal award. Ordering nominal compensation holds
open the possibility of a modified award if a future conjunc-
tion of injury, training, and employment opportunity should
later depress the worker’s ability to earn wages below the
preinjury level, turning the potential disability into an actual
one. It allows full scope to the mandate to consider the fu-
ture effects of disability, it promotes accuracy, it preserves
administrative simplicity by obviating cumbersome enquiries
relating to the entire range of possible future states of af-
fairs,® and it avoids imputing to Congress the unlikely intent

“[Section 8(h)] provides for consideration of the effects of an injury . . .
upon the employee’s future ability to earn. ... Often an employee returns
to work earning for the time being the same wages as he earned prior to
injury, although still in a disabled condition and with his opportunity to
secure gainful employment definitely limited. . . . It is clear that in such a
case the employee’s ability to compete in the labor market has been defi-
nitely affected; and, though at present the employee is paid his former
full-time earnings, he suffers permanent partial disability which should be
compensable under the . .. Act . ...

“In a case such as that . . ., an unscrupulous employer might with profit
to himself continue the original wages . . . until the . . . right of review of
the case (sec. 22) had run, . . . thus defeat[ing] the beneficent provisions of

the ... Act.” H.R. Rep. No. 1945, 75th Cong., 3d Sess., 5-6 (1938); S. Rep.
No. 1988, 75th Cong., 3d Sess., 1 (1938).

8See Walters v. Metropolitan Ed. Enterprises, Inc., 519 U. S. 202, 208,
210-211 (1997) (weighing administrative simplicity in favor of permissible
construction of statute).
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to join a wait-and-see rule for most cases with a predict-the-
future method when the disability results in no current de-
cline in what the worker can earn.

Our view, as it turns out, coincides on this point with the
position taken by the Director of the Office of Workers’ Com-
pensation Programs (OWCP), who is charged with the ad-
ministration of the Act, and who also construes the Act as
permitting nominal compensation as a mechanism for taking
future effects of disability into account when present wage-
earning ability remains undiminished. See Brief for Direc-
tor, Office of Workers’ Compensation Programs 12-21, 24-31.
The Secretary of Labor has delegated the bulk of her statu-
tory authority to administer and enforce the Act, including
rulemaking power, to the Director, see Director, Office of
Workers’ Compensation Programs v. Newport News Ship-
building & Dry Dock Co., 514 U.S. 122, 125-126 (1995),
Ingalls Shipbuilding, Inc. v. Director, Office of Workers’
Compensation Programs, 519 U. S. 248, 262-263 (1997), and
the Director’s reasonable interpretation of the Act brings at
least some added persuasive force to our conclusion, see, e. g.,
Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944) (giving
weight to agency’s persuasive interpretation, even when
agency lacks “power to control”); Robinson v. Shell O1l Co.,
519 U. S. 337, 345-346 (1997).

There is, of course, the question of how high the potential
for disability need be to be recognized as nominal, but that
is an issue not addressed by the parties, and it would be
imprudent of us to address it now with any pretense of set-
tling it for all time. Here it is enough to recall that in those
cases where an injury immediately depresses ability to earn
wages under present conditions, the payment of actual com-
pensation holds open the option of modification under §22
even for future changes in condition whose probability of oc-
currence may well be remote at the time of the original
award. Consistent application of the Act’s wait-and-see ap-
proach thus suggests that nominal compensation permitting
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future modification should not be limited to instances where
a decline in capacity can be shown to a high degree of statis-
tical likelihood. Those courts to have dealt with the matter
explicitly have required a showing that there is a significant
possibility that a worker’s wage-earning capacity will at
some future point fall below his preinjury wages, see Hole v.
Miami Shipyards Corp., 640 F. 2d 769, 772 (CA5 1981); Ran-
dall v. Comfort Control, Inc., 725 F. 2d 791, 800 (CADC
1984), and, in the absence of rulemaking by the agency speci-
fying how substantial the possibility of future decline in ca-
pacity must be to justify a nominal award, we adopt this
standard.’

9The OWCP Director argues that when the employee has the burden of
persuasion, the Administrative Procedure Act’s (APA’s) preponderance of
the evidence standard (see infra, at 139) requires him to show that an
injury-related future decline in wages is more likely than not to occur.
Brief for Director, Office of Workers’” Compensation Programs 22-23.
The Director’s position confuses the degree of certainty needed to find a
fact or element under the preponderance standard with the fact or element
to be so established, which in this case is the statistical odds that wage-
earning capacity will decline in the future. “The burden of showing some-
thing by a preponderance of the evidence . . . simply requires the trier of
fact to believe that the existence of a fact is more probable than its non-
existence before [he] may find in favor of the party who has the burden to
persuade the [judge] of the fact’s existence.” Concrete Pipe & Products
of Cal., Inc. v. Construction Laborers Pension Trust for Southern Cal.,
508 U.S. 602, 622 (1993) (internal quotation marks omitted). In other
words, the preponderance standard goes to how convincing the evidence
in favor of a fact must be in comparison with the evidence against it before
that fact may be found, but does not determine what facts must be proven
as a substantive part of a claim or defense. See Greenwich Collieries v.
Director, OWCP, 990 F. 2d 730, 736 (CA3 1993) (“A preponderance of the
evidence is . . . [e]vidence which is . .. more convincing than the evidence
. .. offered in opposition to it . . .” (internal quotation marks omitted)),
aff’d, 512 U. S. 267 (1994). Unlike other standards of proof such as reason-
able doubt or clear and convincing evidence, the preponderance standard
“allows both parties to share the risk of error in roughly equal fashion,”
Herman & MacLean v. Huddleston, 459 U. S. 375, 390 (1983) (internal
quotation marks omitted), except that “when the evidence is evenly bal-
anced, the [party with the burden of persuasion] must lose,” Director, Of-
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We therefore hold that a worker is entitled to nominal
compensation when his work-related injury has not dimin-
ished his present wage-earning capacity under current cir-
cumstances, but there is a significant potential that the in-
jury will cause diminished capacity under future conditions.

II1

The application of this legal standard to the case before us
depends in part on how the burden of persuasion is allocated.
Section 7(c) of the APA, 5 U. S. C. §556(d), which applies to
adjudications under the Act, see Director, Office of Workers’
Compensation Programs v. Greenwich Collieries, 512 U. S.
267, 270 (1994), places the burden of persuasion on the propo-
nent of an order, id., at 272-281; when the evidence is evenly

fice of Workers’ Compensation Programs v. Greenwich Collieries, 512
U. S. 267,281 (1994). Thus, under the preponderance standard, proof that
a future decline in capacity is more likely than not (in the sense that the
evidence predicting such a decline is more convincing than the evidence
predicting none) would be required only if the fact of such a decline, rather
than some degree of probability of its occurrence, were a substantive ele-
ment of a claim for nominal compensation, which the Director does not
maintain.

Even assuming that the Director’s formally promulgated construction
of the LHWCA would be entitled to deference under Chevron U.S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837 (1984), see
Director, Office of Workers’ Compensation Programs v. Newport News
Shipbuilding & Dry Dock Co., 514 U. S. 122, 134 (1995), we do not defer
to the Director’s interpretation here of the APA’s provision for allocating
the burden of persuasion under the preponderance of the evidence stand-
ard, for three reasons. (1) The APA is not a statute that the Director is
charged with administering. Cf. Ardestani v. INS, 502 U.S. 129, 148
(1991) (Blackmun, J., dissenting); Chevron, supra, at 842; Professional Re-
actor Operator Soc. v. NRC, 939 F. 2d 1047, 1051 (CADC 1991). (2) This
interpretation does not appear to be embodied in any regulation or similar
binding policy pronouncement to which such deference would apply. See
Smiley v. Citibank (South Dakota), N. A., 517 U. S. 735, 740-741 (1996); 1
K. Davis & R. Pierce, Administrative Law Treatise §3.5, p. 120 (3d ed.
1994). (3) The interpretation is couched in a logical non sequitur, as just
explained.
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balanced, the proponent loses, see id., at 281. On the initial
claim for nominal compensation under the Act, then, the em-
ployee has the burden of showing by a preponderance of the
evidence that he has been injured and that the odds are sig-
nificant that his wage-earning capacity will fall below his
preinjury wages at some point in the future. But when an
employer seeks modification of previously awarded compen-
sation, the employer is the proponent of the order with the
burden of establishing a change in conditions justifying mod-
ification. In a case like this, where the prior award was
based on a finding of economic harm resulting from an actual
decline in wage-earning capacity at the time the award was
entered, the employer satisfies this burden by showing that
as a result of a change in capacity the employee’s wages have
risen to a level at or above his preinjury earnings. Once
the employer makes this showing, §8(h) gives rise to the
presumption that the employee’s wage-earning capacity is
equal to his current, higher wage and, in the face of this
presumption, the burden shifts back to the claimant to show
that the likelihood of a future decline in capacity is sufficient
for an award of nominal compensation. We emphasize that
the probability of a future decline is a matter of proof; it is
not to be assumed pro forma as an administrative conven-
ience in the run of cases.

In this case, the first award of compensation was based on
the parties’ stipulation that Rambo suffered 22!/2% perma-
nent partial disability as a result of his injury, whereby
Rambo established that the injury impaired his ability to
undertake at least some types of previously available gainful
labor and thus prevented him from earning as much as he
had before his accident. Metropolitan sought termination of
the award based solely on evidence, which the ALJ found
persuasive, that Rambo is now able to earn market wages
as a crane operator significantly greater than his preinjury
earnings. There is therefore substantial evidence in the
record supporting the ALJ’s decision to terminate actual (as
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opposed to nominal) benefits, since under present conditions
Rambo’s capacity to earn wages is no longer depressed. But
the ALJ failed to consider whether there is a significant
possibility that Rambo’s wage-earning capacity will decline
again in the future.l® Because there is no evidence in the
record of the modification proceedings showing that Rambo’s
physical condition has improved to the point of full recovery,
the parties’ earlier stipulation of permanent partial disability
at least raises the possibility that Rambo’s ability to earn
will decline in the event he loses his current employment as
a crane operator. The ALJ’s order altogether terminating
benefits must therefore be vacated for failure to consider
whether a future decline in Rambo’s earning capacity is
sufficiently likely to justify nominal compensation. Since
the ALJ is the factfinder under the Act, see §§21(b)(3), (¢),
33 U.S. C. §§921(b)(3), (c), however, the Court of Appeals
should have remanded to the agency for further findings of
fact, see, e. g., Randall v. Comfort Control, Inc., 725 F. 2d,
at 799-800 (remanding for consideration of nominal award),
instead of directing entry of a nominal award based on its
own appraisal of the evidence. We therefore vacate the
Ninth Circuit’s judgment insofar as it directs entry of an

0 The dissent argues that the ALJ expressly found that Rambo’s pres-
ent wages adequately reflect his future prospects. Post, at 148-150. In
our view, however, the language in the modification order relied on by the
dissent addresses whether Rambo’s current wages accurately reflect his
earning capacity under present market conditions, see supra, at 128 (cur-
rent wages do not always reflect current capacity); Edwards v. Director,
OWCP, 999 F. 2d 1374, 1375 (CA9 1993) (adopting OWCP Director’s posi-
tion that “earnings in post-injury employment must be sufficiently regular
to establish true earning capacity”), not the distinct question whether
there is a significant chance that his ability to earn will again decline in
the future. See App. 53 (ALJ characterized his task as “consider[ing]
wage-earning capacity in an open labor market under normal employment
conditions”). The ALJ’s failure to consider the latter question is not sur-
prising, since prior to this case there was no governing authority from
this Court or the Ninth Circuit approving nominal awards for possible
future declines.
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award of nominal compensation, and remand the case for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR, with whom JUSTICE SCALIA and
JUSTICE THOMAS join, dissenting.

The Court holds today that an administrative law judge
can award nominal worker’s compensation benefits to an in-
jured longshoreman whose wage-earning capacity has not
dropped, and probably will never drop, below his preinjury
capacity. Because I believe that § 8(h) of the Longshore and
Harbor Workers’ Compensation Act (LHWCA or Act), 33
U.S. C. §908(h), requires that a worker be compensated if
and only if a preponderance of the evidence demonstrates
that he has a reduced wage-earning capacity—that is, a pres-
ent or future loss of earning power—I respectfully dissent.

As an initial matter, I note my agreement with some of
the starting points for the Court’s analysis. It is common
ground that “disability” under the LHWCA is an economic,
rather than a medical, concept. Ante, at 126; Metropolitan
Stevedore Co. v. Rambo, 515 U. S. 291, 297 (1995). Likewise,
I agree that a worker’s eligibility for compensation (i. e., his
disability) under the LHWCA turns on his wage-earning ca-
pacity, which depends on his ability to earn wages now and
in the future. That is, I agree that an injured worker who
is currently receiving high wages, but who is likely to be
paid less in the future due to his injury, is disabled under the
LHWCA and is therefore eligible for compensation today.
See ante, at 128-129.

I part company with the Court first because, in my view,
§8(h) of the LHWCA, 33 U. S. C. §908(h), requires an admin-
istrative law judge (ALJ) to make an up-front finding that
“fix[es]” the worker’s wage-earning capacity (and hence his
eligibility for compensation) by taking into account both the
worker’s present and future ability to earn wages. Second,
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a finding of future economic harm must be supported by a
preponderance of the evidence pursuant to the Administra-
tive Procedure Act (APA), 5 U. S. C. §551 et seq., in order to
affect a claimant’s wage-earning capacity. Finally, because I
read the ALJ’s decision as expressly finding that respondent
Rambo will probably suffer no future loss of earning power,
and because that finding is supported by substantial evi-
dence, I would reverse the decision of the Court of Appeals
and direct the entry of judgment for petitioner Metropolitan
Stevedore Co.
I

My first point of disagreement with the Court is over how
an ALJ should fix the wage-earning capacity of a worker like
Rambo, whose current wages exceed his preinjury wages,
but who claims that his ability to earn money may drop in
the future. Section 8(h) of the LHWCA provides:

“The wage-earning capacity of an injured employee in
cases of partial disability . . . shall be determined by his
actual earnings if such actual earnings fairly and reason-
ably represent his wage-earning capacity: Provided,
however, That if the employee has no actual earnings or
his actual earnings do not fairly and reasonably repre-
sent his wage-earning capacity, the deputy commis-
sioner may, in the interest of justice, fix such wage-
earning capacity as shall be reasonable, having due
regard to the nature of his injury, the degree of physical
impairment, his usual employment, and any other fac-
tors or circumstances in the case which may affect his
capacity to earn wages in his disabled condition, includ-
ing the effect of disability as it may naturally extend
into the future.”

The Court holds that §8(h) permits an adjudicator simply to
postpone any determination of whether the worker will suf-
fer a loss in earning power so long as there is a “significant
possibility” that such a loss will someday come to pass.
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Ante, at 137. Until then, the Court rules, the ALJ can
award nominal compensation, thereby propping open the
agency’s door for the worker to seek modification of the
award in the future.

In my opinion, the LHWCA does not permit an ALJ to
award purely nominal benefits in order to guard against the
possibility of a future drop in earning power. Instead, the
Act requires that a future reduction in a longshoreman’s abil-
ity to earn money be immediately factored into a present
determination of his wage-earning capacity. That an ALJ
must make a concrete, immediate finding about a worker’s
wage-earning capacity is dictated by the language of §8(h),
which calls for a determination whether a worker’s actual
earnings “fairly and reasonably represent his wage-earning
capacity.” A comparison between a worker’s current wages
and his earning potential is possible only if the ALJ assigns
a dollar amount to the claimant’s wage-earning capacity.
Section 8(h) further instructs that, if the worker’s current
pay does not correspond to his true earning capacity, the
adjudicator must “fix such wage-earning capacity as shall be
reasonable.” Again, “fix[ing]” the worker’s wage-earning
capacity requires the ALJ to make a definite assessment of
whether the claimant’s capacity has gone up, down, or re-
mained the same; it leaves no room for the equivocal finding
that a worker’s capacity might have changed.

The “wage-earning capacity” that an ALJ must fix is a
composite concept, measured partly by the claimant’s pres-
ent earning ability and partly by his future earning ability.
Accordingly, the ALJ’s finding must reflect predictable
changes in the worker’s ability to earn wages. Section 8(h)
lists the main factors to be taken into account: the nature
of his injury, the degree of physical impairment, his usual
employment, and the effect of the disability as it may natu-
rally extend into the future. Thus, if an ALJ credits a doc-
tor’s testimony that a claimant can work for only five years
before his injury leaves him bedridden, that worker would
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presently have a reduced “wage-earning capacity” within the
meaning of the LHWCA, regardless of whether his current
wages were as high as his preinjury wages. Just because
market conditions and the claimant’s physical condition may
vary over time does not mean that an ALJ should not con-
sider predicted variations when fixing the worker’s wage-
earning capacity. Quite to the contrary, the ALJ must con-
sider them; otherwise, he would not be “fix[ing]” the
worker’s capacity at all, but simply putting off that determi-
nation for another day.

Because an ALJ must make a definite finding regarding a
worker’s wage-earning capacity, I disagree with the Court
that a worker can ever, for purposes of the LHWCA, have a
“nominal current disability.” Ante, at 135. A worker either
has a reduced wage-earning capacity (however slight it may
be), or he does not. To say that a claimant has a “nominal
current disability,” as far as I can tell, means only that he is
currently making as much as his preinjury wages. But that
answers only half the question, since the worker’s future
earning potential is also relevant to whether he has a re-
duced wage-earning capacity today and, hence, a compensa-
ble disability.

The Court conflates a worker’s foreseeable future earning
power, which must be considered when awarding benefits,
with unforeseeable future developments, which justify re-
opening an award under §22 of the LHWCA, 33 U.S.C.
§922. Section 22 acknowledges that a worker’s wage-
earning capacity can change over time, since it authorizes
the Benefits Review Board to modify compensation orders in
light of a “change in conditions.” All that means is that
when circumstances arise that were not predictable in the
original benefits determination, and hence were not factored
into a prior determination of a worker’s wage-earning capac-
ity, an ALJ can adjust an award. If, on the other hand,
those circumstances were predicted in the original proceed-
ing, they should have been included in the initial fixing of
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the claimant’s wage-earning capacity. The catch is that §22
permits recognition of changed conditions only within one
year of the denial of a claim or the last payment on an award.

The Court’s mechanism for awarding nominal damages is
designed solely to circumvent §22’s 1-year limit for reopen-
ing terminated or denied claims. The Court effectively rec-
ognizes as much, since it candidly admits that under its ap-
proach, “finality is exchanged for accuracy.” Ante, at 133.
That is, the 1-year limitations period established by §22 is
sacrificed in order to avoid the overcompensation and under-
compensation that may result from a straightforward appli-
cation of the LHWCA. Ibid. Congress has already evalu-
ated these policy concerns, however, and has come down on
the side of finality by enacting §22. When a worker cannot
demonstrate a reduction in his wage-earning capacity, in
terms of his present or future ability to obtain gainful em-
ployment, §22 gives that employee only one year to show
that conditions have changed. To hold open a case simply
because a “change in conditions” may someday arise cer-
tainly violates the spirit, if not the letter, of §22.

The proper tradeoff between finality and accuracy is open
to reasoned debate. Indeed, some state legislatures have
agreed with the Court that when a worker does not immedi-
ately suffer as a result of his work-related injury, it is better
to postpone compensation until his disability manifests itself.
Accordingly, they have amended their workers’ compensa-
tion statutes to allow precisely the sort of nominal-benefits
mechanism that the Court approves today. See, e.g., Cal.
Lab. Code Ann. §5802 (West 1989) (“If, in any proceeding
under this division, it is proved that an injury has been suf-
fered . . ., but it is not proved that any disability has re-
sulted, the appeals board may, instead of dismissing the ap-
plication, award a nominal disability indemnity, if it appears
that disability is likely to result at a future time”). But until
Congress amends the LHWCA, I do not think that the
Court’s approach is open to us. I would therefore hold that
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an ALJ cannot circumvent §22’s 1-year limitations period by
awarding nominal compensation. He must instead make a
present determination of the longshoreman’s wage-earning
capacity, taking into account both his present and future abil-

ity to earn money.
II

I further believe that the APA requires that a claimant’s
future economic injury be proved by a preponderance of the
evidence before such an injury can provide a basis for award-
ing disability benefits under the LHWCA. This is true re-
gardless of whether such a finding leads to an award of nomi-
nal benefits (as the Court holds) or whether such an injury
should instead be factored into a claimant’s wage-earning ca-
pacity immediately (as I believe). I therefore disagree with
the Court’s holding that merely a “significant possibility” of
a future drop in a worker’s wage-earning potential is rele-
vant to a present benefits determination.

As explained in Part I, the ultimate fact to be determined
in an LHWCA benefits proceeding is a worker’s “wage-
earning capacity,” which has both a present and a future
component. Thus, contrary to the Court, I think that “the
fact of such a decline [in a worker’s wage-earning capacityl],
rather than some degree of probability of its occurrence,”
ante, at 138, n. 9, must be shown in order to justify a finding
of disability. The Court recognizes that the APA governs
benefit determinations under the LHWCA, ante, at 138, so
that “the proponent of a rule or order has the burden of
proof,” 5 U.S.C. §556(d); see 33 U.S.C. §919d) (“[Alny
hearing held under [the LHWCA] shall be conducted in ac-
cordance with the provisions of” the APA). And this proof
must be by a preponderance of the evidence. Director,
Office of Workers’ Compensation Programs v. Greenwich
Collieries, 512 U.S. 267, 270-271 (1994). It follows that
whether a worker has a reduced wage-earning capacity is a
fact to be determined by a preponderance of the evidence.
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The Court’s “significant possibility” standard falls far
short of the APA’s preponderance of the evidence standard.
Indeed, although the Court fails to define its standard with
any specificity, it at least tells us that a “significant possibil-
ity” is certainly less than a “high degree of statistical likeli-
hood.” Ante, at 137. Thus, a longshoreman whose pay-
check has not shrunk, and is unlikely ever to shrink, below
preinjury levels is apparently entitled to an award of nomi-
nal damages under the Court’s holding today. Such a result,
it seems to me, is exactly backwards.

Not only does the “significant possibility” standard conflict
with the APA, but the Court plucks it out of thin air. The
Court seems to rely purely on its perception of “symmetry”
in the LHWCA: Where an injury immediately depresses a
worker’s ability to earn wages, “the payment of actual com-
pensation holds open the option of modification under §22
even for future changes in condition whose probability of
occurrence may well be remote at the time of the original
award. Consistent application of the Act’s wait-and-see ap-
proach thus suggests that nominal compensation permitting
future modification should not be limited to instances where
a decline in capacity can be shown to a high degree of statis-
tical likelihood.” Amnte, at 136-137. But if symmetry is the
goal, then there should logically be no threshold showing (be-
yond the injury itself) required to award nominal benefits
under the LHWCA. Because §22 permits modification of
ongoing awards even for completely unforeseeable changes
of conditions, “[c]onsistent application” of the Court’s “wait-
and-see” theory (derived from §22) would call for keeping
open every case to guard against the possibility that new
events might someday reduce a worker’s wage-earning ca-
pacity. The Court apparently realizes that such a result
would completely eviscerate §22’s 1-year limitations period,
and so it feels obliged to screen out at least the most attenu-
ated claims that conditions may change in the future. As a
stopgap, it invents the “significant possibility” test.
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This supposed “asymmetry” in the LHWCA is not some-
thing to be circumvented, however, since it is attributable to
Congress’ decision to place a strict 1-year time limit on the
reopening of denied or terminated claims. Under the
proper interpretation of the LHWCA, a worker’s wage-
earning capacity is partly a function of his future ability to
earn money, as proved by a preponderance of the evidence.
This preponderance standard screens out claims where a
worker cannot show a reduction in his future earning power.
Accordingly, there is no need to engage in the sort of arbi-
trary line-drawing that brings us the “significant possibility”
standard, in order to salvage some role for §22’s 1-year limi-
tations period.

I11

As a final matter, I believe that the ALJ’s conclusion that
Rambo “no longer has a wage-earning capacity loss,” App.
55, should be upheld regardless of whether the standard for
fixing a worker’s wage-earning capacity is the one set forth
by the Court or the one described in this dissent.

I agree with the Court that Metropolitan, as the proponent
of a modified compensation order, met its burden of demon-
strating a “change in conditions” by proving that Rambo’s
actual earnings had risen significantly since he began stead-
ily working as a crane operator. Amnte, at 139. Upon that
showing, § 8(h) shifted to Rambo the burden of proving that
his new earnings did not fairly and reasonably reflect his
wage-earning capacity. Ibid. In other words, Rambo must
show that his ability to earn wages in the future is more
likely than not to dip below his preinjury levels.

In his written ruling, the ALJ gave this issue his full con-
sideration. As the ALJ observed, “higher post-injury gains/
losses are not necessarily determinative of an employee’s
wage-earning capacity. One has to consider wage-earning
capacity in an open labor market under normal employment
conditions.” App. 53 (citation omitted). The ALJ then spe-
cifically commented on Rambo’s future job prospects: “Claim-
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ant no longer has a wage-earning capacity loss. Although
Claimant testified that he might lose his job at some future
time, the evidence shows that Claimant would not be at any
greater risk of losing his job than anyone else. Moreover,
no evidence has been offered to show that Claimant’s age,
education, and vocational training are such that he would be
at greater risk of losing his present job or in seeking new
employment in the event that he should be required to do
so. Likewise, the evidence does not show that Claimant’s
employer is a beneficent one.” Id., at 55. As I read this
statement, the ALJ found that Rambo’s current earnings ad-
equately reflected his future job prospects—that is, he found
that Rambo would not suffer any future economic loss due
to his injury.

The ALJ’s findings must be upheld if they are supported
by substantial evidence. See 33 U.S. C. §921(b)(3) (setting
standard of review that Benefits Review Board must apply
to ALJ’s findings). The substantial evidence standard is ex-
tremely deferential to the factfinder: “Substantial evidence
is more than a mere scintilla. It means such relevant evi-
dence as a reasonable mind might accept as adequate to sup-
port a conclusion.” Consolidated Edison Co. v. NLRB, 305
U. S. 197, 229 (1938). Based on the evidence submitted by
the parties, a “reasonable mind” could undoubtedly have
found that Rambo’s current earnings accurately reflected his
wage-earning capacity, with regard to both his present and
future job prospects. Rambo testified that he had learned
to operate cranes and heavy lift trucks (tasks that he can
perform despite his injury), App. 30-31; that he had worked
steadily as a crane operator for one shipping line for the last
2Y% years, id., at 37; and that his new job paid a much higher
wage than he had received before his injury, id., at 38. The
record clearly permitted a finding that, despite his injury,
Rambo “no longer has a wage-earning capacity loss.” Id.,
at 55.
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Because the ALJ properly found that Rambo’s current
earnings reasonably reflected his wage-earning capacity, I
see no need to remand this case for further proceedings sim-
ply to demand of the ALJ a finding that he has already made.
The Benefits Review Board’s denial of compensation should
be upheld and the Court of Appeals’ decision should be
reversed.
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At the penalty phase of petitioner’s state trial on capital murder, rape,
and sodomy charges, evidence was presented that he had been convicted
of a host of other offenses—including the kidnaping and assault of an-
other woman while he was on parole and the murder of a fellow prisoner
during a previous prison stint. The court denied his request for a jury
instruction that he was ineligible for parole if sentenced to life in prison.
The jury determined that petitioner presented a future danger, and he
was sentenced to death. In subsequently granting federal habeas re-
lief, the District Court concluded that this Court’s intervening decision
in Simmons v. South Carolina, 512 U.S. 1564—which requires that a
capital defendant be permitted to inform his sentencing jury that he is
parole ineligible if the prosecution argues his future dangerousness—
was not a “new” rule within the meaning of Teague v. Lane, 489 U. S.
288, and thus entitled petitioner to resentencing. The Fourth Circuit
reversed.

Held: Simmons’ rule was new and cannot, therefore, be used to disturb
petitioner’s death sentence. Pp. 156-168.

(@) Under Teague, this Court will not disturb a final state conviction
or sentence unless it can be said that, at the time the conviction or
sentence became final, a state court would have acted objectively unrea-
sonably by not extending the relief later sought in federal court.
Teague requires a federal habeas court to determine the date on which
the conviction became final; to consider whether a state court consider-
ing the defendant’s claim at the time it became final would have felt
compelled by existing precedent to conclude that the rule he seeks was
required by the Constitution; and if not, to determine whether that new
rule nonetheless falls within one of two narrow exceptions to the Teague
doctrine. Lambrix v. Singletary, 520 U. S. 518, 527. Pp. 156-157.

(b) Petitioner’s conviction became final in 1988 and Simmons was de-
cided in 1994. Simmons is an unlikely candidate for “old-rule” status.
There was no opinion for the Court in Simmons, and the array of views
expressed there suggests that the rule announced was, in light of this
Court’s precedent, “susceptible to debate among reasonable minds.”
Butler v. McKellar, 494 U. S. 407, 415. An assessment of the legal land-
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scape existing at the time petitioner’s conviction and sentence became
final bolsters this conclusion. Contrary to petitioner’s position, the re-
sult in Simmons did not follow ineluctably from the decisions in Gard-
ner v. Florida, 430 U. S. 349, and Skipper v. South Carolina, 476 U. S.
1. The seven opinions in Gardner produced a narrow holding that a
death penalty procedure permitting consideration of secret information
relevant to the offender’s character and record—there a presentence
report not provided to the defendant—rviolates the Eighth Amendment.
Petitioner points to no secret evidence in his case. And the evidence
he sought to present to the jury was not historical evidence about his
character and record but evidence concerning what might happen, under
then-extant law, after a sentence was imposed. In Skipper, too, it was
evidence of past behavior that the defendant was unconstitutionally pre-
vented from adducing. The distinction between information concerning
state postsentencing law and evidence specifically related to the defend-
ant was also at the heart of two other cases in 1988’s complex legal
landscape. In California v. Ramos, 463 U. 8. 992, the Court concluded
that California had reasonably chosen to provide some, limited, postsen-
tence information to the capital sentencing jury, namely, the possibility
of pardon. But the Court emphasized that this conclusion did not over-
ride the choices of other States not to permit their juries to be informed
of postsentencing proceedings, including parole. The general proposi-
tion that the States retained the prerogative to determine how much (if
at all) juries would be informed about the postsentencing legal regime
was given further credence in Caldwell v. Mississippi, 472 U. S. 320.
The Court determined there that the prosecution and judge had improp-
erly left the jury with the impression that a death sentence was not
final because it would be extensively reviewed, with a plurality conclud-
ing that, Ramos notwithstanding, sentencing juries were never to be
given information about postsentencing appellate proceedings, and JUs-
TICE O’CONNOR concluding that such information—if accurate—could
be provided. In light of these cases, it would hardly have been unrea-
sonable for a jurist in 1988 to conclude that his State had acted constitu-
tionally by choosing not to advise its jurors as to events that would (or
would not) follow their death sentence recommendation. Accordingly,
Stmmons announced a new rule that may not be applied here unless it
falls within a Teague exception. Pp. 157-166.

(c) Simmons’ narrow right of rebuttal is not a watershed rule of crim-
inal procedure implicating the fundamental fairness and accuracy of the
criminal proceeding under the second exception to Teague. Gideon v.
Wainwright, 372 U. S. 335, distinguished. P. 167.

95 F. 3d 1214, affirmed.
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THOMAS, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and O’CONNOR, ScALIA, and KENNEDY, JJ., joined. STEVENS, J.,
filed a dissenting opinion, in which SOUTER, GINSBURG, and BREYER, JJ.,
joined, post, p. 168.

Robert S. Smith, by appointment of the Court, 520 U. S.
1114, argued the cause for petitioner. With him on the
briefs were Alan Effron and Michele J. Brace.

Katherine P. Baldwin, Assistant Attorney General of
Virginia, argued the cause for respondents. With her on
the brief were James S. Gilmore 111, Attorney General, and
David E. Anderson, Chief Deputy Attorney General.

JUSTICE THOMAS delivered the opinion of the Court.

This case presents the question whether the rule set out
in Simmons v. South Carolina, 512 U. S. 154 (1994)—which
requires that a capital defendant be permitted to inform his
sentencing jury that he is parole ineligible if the prosecution
argues that he presents a future danger—was “new” within
the meaning of Teague v. Lane, 489 U.S. 288 (1989), and
thereby inapplicable to an already final death sentence. We
conclude that it was new, and that it cannot, therefore, be
used to disturb petitioner’s death sentence, which had been
final for six years when Simmons was decided.

I

Helen Schartner was last seen alive late in the evening of
February 5, 1985, leaving the County Line Lounge in Vir-
ginia Beach, Virginia. Her lifeless body was discovered the
next day, in a muddy field across a highway from the lounge.
Schartner’s head had been laid open by several blows with
the barrel of a handgun, and she had been strangled with
such violence that bones in her neck were broken and finger
imprints were left on her skin. An abundance of physical
evidence linked petitioner to the crime scene and crime—
among other things, tire tracks near Schartner’s body were
consistent with petitioner’s car, and bodily fluids recovered
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from Schartner’s body matched petitioner. He was indicted
on counts of capital murder, rape, sodomy, and abduction
(which count was later dismissed).

After a jury trial, petitioner was found guilty on the mur-
der, rape, and sodomy counts. During the subsequent sen-
tencing hearing, the prosecution sought to establish two ag-
gravating factors: that petitioner presented a future danger,
and that the murder had been “wanton, vile or inhuman.”
Evidence was presented that, prior to Schartner’s murder,
petitioner had been convicted of a host of other offenses, in-
cluding the kidnaping and assault of another woman while
he was on parole, and the murder of a fellow inmate during
an earlier prison stint. Petitioner sought a jury instruction
explaining that he was not eligible for parole if sentenced to
life in prison. The trial judge denied petitioner’s request.
After the sentencing hearing, the jury found beyond a rea-
sonable doubt that petitioner “would constitute a continuous
serious threat to society” and that “his conduct in commit-
ting the offense was outrageously wanton, vile or inhuman.”
46 Record 208. The jury recommended that petitioner be
sentenced to death.! The trial judge adopted the jury’s rec-
ommendation and sentenced petitioner to 40 years’ imprison-
ment each for the rape and sodomy convictions, and to death
by electrocution for Schartner’s murder. Petitioner ap-
pealed to the Supreme Court of Virginia, which affirmed
both the conviction and the sentence. O’Dell v. Common-
wealth, 234 Va. 672, 364 S. E. 2d 491 (1988). We denied cer-
tiorari. O’Dell v. Virginia, 488 U. S. 871 (1988). Petition-
er’s efforts at state habeas relief were unsuccessful, and we
again denied certiorari. O’Dell v. Thompson, 502 U. S. 995
(1991).

1The Virginia Supreme Court concluded that the jury’s recommendation
of a death sentence was based only on the first aggravating factor—peti-
tioner’s future dangerousness. O’Dell v. Commonwealth, 234 Va. 672,
706, 364 S. E. 2d 491, 510 (1988). Only that aggravating factor is before
us.
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Petitioner then filed a federal habeas claim. He con-
tended, inter alia, that newly obtained DNA evidence es-
tablished that he was actually innocent, and that his death
sentence was faulty because he had been prevented from
informing the jury of his ineligibility for parole. The Dis-
trict Court rejected petitioner’s claim of innocence. O’Dell
v. Thompson, Civ. Action No. 3:92CV480 (ED Va., Sept. 6,
1994), App. 171-172. But it agreed with petitioner that he
was entitled to resentencing under the intervening decision
in Simmons v. South Carolina, supra. The District Court
described Simmons as holding that “where the defendant’s
future dangerousness is at issue, and state law prohibits the
defendant’s release on parole, the Due Process Clause of the
Fourteenth Amendment requires that the sentencing jury be
informed that the defendant is not eligible for parole.” App.
198. The court concluded that the Simmons rule was not
new and thus was available to petitioner. Because the
prosecutor “obviously used O’Dell’s prior releases on cross-
examination, and in his closing argument, to argue that the
defendant presented a future danger to society,” App. 201
(citations omitted), the District Court held that petitioner
was entitled to be resentenced if it could be demonstrated
that he was in fact ineligible for parole.

A divided en banc Court of Appeals for the Fourth Circuit
reversed. 95 F.3d 1214 (1996). After an exhaustive review
of our precedents, the Court of Appeals majority determined
that “Simmons was the paradigmatic ‘new rule,”” id., at
1218, and, as such, could not aid petitioner. The Fourth Cir-
cuit was closely divided as to whether Simmons set forth a
new rule, but every member of the court agreed that peti-
tioner’s “claim of actual innocence [was] not even colorable.”
95 F. 3d, at 1218; see also id., at 1255-1256 (Ervin, J., concur-
ring in part and dissenting in part). We declined review on
petitioner’s claim of actual innocence, but granted certiorari
to determine whether the rule of Simmons was new. 519
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U. S. 1050 (1996); see also ibid. (SCALIA, J., respecting the
grant of certiorari).
II

Before a state prisoner may upset his state conviction or
sentence on federal collateral review, he must demonstrate
as a threshold matter that the court-made rule of which he
seeks the benefit is not “new.” We have stated variously
the formula for determining when a rule is new. See, e. g.,
Graham v. Collins, 506 U. S. 461, 467 (1993) (“A holding con-
stitutes a ‘new rule’ within the meaning of Teague if it
‘breaks new ground,’” ‘imposes a new obligation on the States
or the Federal Government,” or was not ‘dictated by prece-
dent existing at the time the defendant’s conviction became
final’”) (quoting Teague, 489 U. S., at 301) (emphasis in origi-
nal). At bottom, however, the Teague doctrine “validates
reasonable, good-faith interpretations of existing precedents
made by state courts even though they are shown to be con-
trary to later decisions.” Butler v. McKellar, 494 U. S. 407,
414 (1990) (citation omitted). “Reasonableness, in this as in
many other contexts, is an objective standard.” Stringer v.
Black, 503 U. S. 222, 237 (1992). Accordingly, we will not
disturb a final state conviction or sentence unless it can be
said that a state court, at the time the conviction or sentence
became final, would have acted objectively unreasonably by
not extending the relief later sought in federal court.

The Teague inquiry is conducted in three steps. First, the
date on which the defendant’s conviction became final is de-
termined. Lambrix v. Singletary, 520 U. S. 518, 527 (1997).
Next, the habeas court considers whether “‘a state court
considering [the defendant’s] claim at the time his conviction
became final would have felt compelled by existing precedent
to conclude that the rule [he] seeks was required by the Con-
stitution.””  Ibid. (quoting Saffie v. Parks, 494 U. S. 484, 488
(1990)) (alterations in Lambrix). If not, then the rule is
new. If the rule is determined to be new, the final step in
the Teague analysis requires the court to determine whether



Cite as: 521 U. S. 151 (1997) 157

Opinion of the Court

the rule nonetheless falls within one of the two narrow ex-
ceptions to the Teague doctrine. 520 U.S., at 527. The
first, limited exception is for new rules “forbidding criminal
punishment of certain primary conduct [and] rules prohibit-
ing a certain category of punishment for a class of defendants
because of their status or offense.” Penry v. Lynaugh, 492
U. S. 302, 330 (1989). The second, even more circumscribed,
exception permits retroactive application of “watershed
rules of criminal procedure implicating the fundamental fair-
ness and accuracy of the criminal proceeding.” Graham,
supra, at 478 (quoting Teague, supra, at 311) (internal quota-
tion marks omitted). “Whatever the precise scope of this
[second] exception, it is clearly meant to apply only to a small
core of rules requiring observance of those procedures that
... are implicit in the concept of ordered liberty.” Graham,
supra, at 478 (internal quotation marks omitted).

II1

Petitioner’s conviction became final on October 3, 1988,
when we declined to review the Virginia Supreme Court’s
decision affirming his sentence on direct review. Simmons,
the rule of which petitioner now seeks to avail himself, was
decided in 1994.

In Simmons, the defendant had been found guilty of capi-
tal murder for the brutal killing of an elderly woman. The
defendant had also assaulted other elderly women, resulting
in convictions that rendered him—at least as of the time he
was sentenced—ineligible for parole. Prosecutors in South
Carolina are permitted to argue to sentencing juries that
defendants’ future dangerousness is an appropriate consider-
ation in determining whether to affix a sentence of death.
512 U. S., at 162-163 (plurality opinion). Simmons sought
to rebut the prosecution’s “generalized argument of future
dangerousness” by presenting the jury with evidence that
“his dangerousness was limited to elderly women,” none of
whom he was likely to encounter in prison. Id., at 157.
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Simmons’ efforts to shore up this argument by demonstrat-
ing to the jury that, under South Carolina law, he was ineligi-
ble for parole were rebuffed by the trial court. This Court
reversed the judgment of the South Carolina Supreme Court
upholding Simmons’ death sentence. A plurality of the
Court noted that a prosecutor’s future dangerousness argu-
ment will “necessarily [be] undercut” by “the fact that the
alternative sentence to death is life without parole.” Id., at
169. The plurality, relying on Gardner v. Florida, 430 U. S.
349 (1977), and Skipper v. South Carolina, 476 U. S. 1 (1986),
concluded that “[blecause truthful information of parole inel-
igibility allows the defendant to ‘deny or explain’ the show-
ing of future dangerousness, due process plainly requires
that he be allowed to bring it to the jury’s attention.” 512
U. S, at 169.

JUSTICE O’CONNOR, joined by THE CHIEF JUSTICE and
JUSTICE KENNEDY, concurred in the judgment, providing
the dispositive votes necessary to sustain it. The concur-
rence recognized:

“[The Court has] previously noted with approval . .. that
‘mlany state courts have held it improper for the jury
to consider or to be informed—through argument or in-
struction—of the possibility of commutation, pardon, or
parole.” California v. Ramos, 463 U. S. [992, 1013, n. 30
(1983)]. The decision whether or not to inform the jury
of the possibility of early release is generally left to the
States.” Id., at 176.

The concurrence also distinguished Skipper, noting that
Skipper involved an attempt to introduce “factual evidence”
regarding the defendant himself, while Simmons “sought to
rely on the operation of South Carolina’s sentencing law” to
demonstrate that he did not present a future danger. 512
U.S., at 176. But the concurrence nonetheless concluded
that, “[wlhen the State seeks to show the defendant’s future
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dangerousness,” the defendant “should be allowed to bring
his parole ineligibility to the jury’s attention.” Id., at 177.

Petitioner asserts that the Simmons rule covers his case,
and that because he was parole ineligible—but not allowed
to relay that information to the jury in order to rebut the
prosecutor’s argument as to his future dangerousness—=Sim-
mons requires vacatur of his sentence. Before we can de-
cide whether petitioner’s claim falls within the scope of Sim-
momns, we must determine whether the rule of Simmons was
new for Teague purposes, and, if so, whether that rule falls
within one of the two exceptions to Teague’s bar.

A

We observe, at the outset, that Simmons is an unlikely
candidate for “old-rule” status. As noted above, there was
no opinion for the Court. Rather, Justice Blackmun’s plural-
ity opinion, for four Members, concluded that the Due Proc-
ess Clause required allowing the defendant to inform the
jury—through argument or instruction—of his parole ineligi-
bility in the face of a prosecution’s future dangerousness ar-
gument. 512 U. S, at 168-169. Two Members of the plu-
rality, JUSTICE SOUTER and JUSTICE STEVENS, would have
further held that the Eighth Amendment mandated that the
trial court instruct the jury on a capital defendant’s parole
ineligibility even if future dangerousness was not at issue.
Id., at 172-174 (SOUTER, J., concurring). JUSTICE GINS-
BURG, also a Member of the plurality, wrote a concurrence
grounded in the Due Process Clause. Id., at 174-175. THE
CHIEF JUSTICE and JUSTICE KENNEDY joined JUSTICE
O’CONNOR’s decisive opinion concurring in the judgment, as
described above. Id., at 175-178. And, two Justices dis-
sented, arguing that the result did not “fit” the Court’s prec-
edents and that it was not, in any case, required by the Con-
stitution. Id., at 180, 185 (opinion of SCALIA, J., joined by
THOMAS, J.). The array of views expressed in Simmons it-
self suggests that the rule announced there was, in light of
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this Court’s precedent, “susceptible to debate among reason-
able minds.” Butler, 494 U. S., at 415; cf. Sawyer v. Smith,
497 U. S. 227, 236-237 (1990) (citing, as evidence that Cald-
well v. Mississippi, 472 U. S. 320 (1985), announced a new
rule, the views of the three Caldwell dissenters). An as-
sessment of the legal landscape existing at the time petition-
er’s conviction and sentence became final bolsters this
conclusion.
1

Petitioner’s review of the relevant precedent discloses the
decisions relied upon in Simmons, namely, Gardner v. Flor-
ida, supra, and Skipper v. South Carolina, supra. Peti-
tioner asserts that a reasonable jurist considering his claim
in light of those two decisions “would have felt ‘compelled
. .. to conclude that the rule [petitioner] seeks was required
by the Constitution.”” Brief for Petitioner 14 (quoting Saf-
fle, 494 U. S., at 488) (emphasis deleted).

In Gardner, the defendant received a death sentence from
a judge who had reviewed a presentence report that was
not made available to the defendant. Gardner produced no
opinion for the Court. A plurality of the Court concluded
that the defendant “was denied due process of law when the
death sentence was imposed, at least in part, on the basis of
information which he had no opportunity to deny or explain.”
430 U. S,, at 362. Justice White concurred in the judgment,
providing the narrowest grounds of decision among the Jus-
tices whose votes were necessary to the judgment. Cf.
Marks v. United States, 430 U. S. 188, 193 (1977). He con-
cluded that the Eighth Amendment was violated by a “proce-
dure for selecting people for the death penalty which permits
consideration of such secret information relevant to the char-
acter and record of the individual offender.” 430 U.S., at
364 (internal quotation marks omitted; emphasis added).

In Skipper, the prosecutor argued during the penalty
phase that a death sentence was appropriate because the de-
fendant “would pose disciplinary problems if sentenced to
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prison and would likely rape other prisoners.” 476 U.S., at
3. Skipper’s efforts to introduce evidence that he had be-
haved himself in, and made a “good adjustment” to, jail in
the time between his arrest and his trial were rejected by
the trial court. Ibid. The Court concluded: “[E]vidence
that the defendant would not pose a danger if spared (but
incarcerated) must be considered potentially mitigating.
Under Eddings [v. Oklahoma, 455 U. S. 104 (1982)], such evi-
dence may not be excluded from the sentencer’s consider-
ation.” 476 U. S., at 5 (footnote omitted). This holding was
grounded, as was Eddings, in the Eighth Amendment. The
Court also cited the Due Process Clause, stating that
“[wlhere the prosecution specifically relies on a prediction of
future dangerousness in asking for the death penalty,” due
process required that “a defendant not be sentenced to death
‘on the basis of information which he had no opportunity to
deny or explain.”” 476 U.S., at 5, n. 1 (quoting Gardner,
supra, at 362).

Simmons, argues petitioner, presented merely a variation
on the facts of Skipper. In each, the prosecution raised the
issue of future dangerousness. Skipper was unconstitution-
ally prevented from demonstrating that he had behaved in
prison and thus would not be a danger to his fellow prison-
ers. Simmons, likewise, says petitioner, was not allowed to
inform the jury that he would be in, rather than out of,
prison and so could not present a danger to elderly women.
Because the rule of Simmons was allegedly set forth in the
1986 decision in Skipper, which in turn relied upon the 1977
decision in Gardner, petitioner argues that his death sen-
tence was flawed when affirmed in 1988, and we may set it
aside without running afoul of Teague.?

2 Petitioner makes much of language in the Simmons plurality opinion
that the “principle announced in Gardner was reaffirmed in Skipper, and
it compels our decision today.” Simmons v. South Carolina, 512 U. S.
154, 164-165 (1994) (emphasis added). While this language, expressing
the view of four Justices, is certainly evidence tending to prove that the
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Even were these two cases the sum total of relevant prece-
dent bearing on the rule of Simmons, petitioner’s argument
that the result in Simmons followed ineluctably would not
be compelling. Gardner produced seven opinions, none for a
majority of the Court. Taking the view expressed in Justice
White’s opinion concurring in the judgment as the rule of
Gardner, see Marks, supra, at 193, the holding is a narrow
one—that “[a] procedure for selecting people for the death
penalty which permits consideration of . . . secret informa-
tion relevant to the character and record of the individual
offender” violates the Eighth Amendment’s requirement of
“reliability in the determination that death is the appropriate
punishment.” 430 U. S., at 364 (citation and internal quota-
tion marks omitted; emphasis added). Petitioner points to
no secret evidence given to the sentencer but not to him.
And, the evidence that he sought to present to the jury was
not historical evidence about his “character and record,” but
evidence concerning the operation of the extant legal regime.

In Skipper, too, the evidence that the defendant was un-
constitutionally prevented from adducing was evidence of his
past behavior. It is a step from a ruling that a defendant
must be permitted to present evidence of that sort to a re-
quirement that he be afforded an opportunity to describe the
extant legal regime. Cf. Simmons, 512 U. S, at 176 (O’CON-
NOR, J., concurring in judgment).

2

Whatever support Gardner and Skipper, standing alone,
might lend to petitioner’s claim that Simmons was a fore-
gone conclusion, the legal landscape in 1988 was far more
complex. Respondents point to, and the Fourth Circuit ma-

rule of Simmons was not new—i. e., that it was “dictated” by then-
existing precedent—it is far from conclusive. We have noted that
“[clourts frequently view their decisions as being ‘controlled’ or ‘governed’
by prior opinions even when aware of reasonable contrary conclusions
reached by other courts.” Butler v. McKellar, 494 U. S. 407, 415 (1990).
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jority relied on, two other cases that had been decided by
the time petitioner’s conviction became final and that bear
on its constitutionality: California v. Ramos, 463 U. S. 992
(1983), and Caldwell v. Mississippi, 472 U. S. 320 (1985). In
Ramos, the Court upheld an instruction that informed the
jury that a defendant sentenced to life in prison without
parole could nonetheless be rendered parole eligible if the
Governor elected to commute his sentence. The Court con-
cluded that the instruction neither introduced a constitution-
ally irrelevant factor into the sentencing process, 463 U. S.,
at 1001-1004, nor diverted the jury’s attention from the task
of rendering an “individualized sentencing determination,”
id., at 1005. Within the bounds of the Constitution, the
Court stated that it would defer to California’s “identi-
fication of the Governor’s power to commute a life sentence
as a substantive factor to be presented for the sentencing
jury’s consideration.” Id., at 1013. We emphasized, how-
ever, that this conclusion was not to be taken to “override
the contrary judgment of state legislatures” that capital
juries not learn of a Governor’s commutation power. Ibid.
“Many state courts,” we pointed out, “have held it improper
for the jury to consider or to be informed—through argu-
ment or instruction—of the possibility of commutation, par-
don, or parole.” Id., at 1013, n. 30 (emphasis added); see
also ibid. (citing, inter alia, Ga. Code Ann. §17-8-76 (1982),
and describing that statute as “prohibiting argument as to
possibility of pardon, parole, or clemency” (emphasis added)).
“We sit as judges, not as legislators, and the wisdom of the
decision to permit juror consideration of possible commuta-
tion is best left to the States.” 463 U. S., at 1014. The dis-
senters in Ramos disputed the constitutionality of ever in-
forming juries of the Governor’s power to commute a death
sentence. See id., at 1018 (opinion of Marshall, J., joined
by Brennan and Blackmun, JJ.); see also id., at 1019-1020
(asserting that consideration by a capital sentencing jury
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of a defendant’s prospects for commutation or parole is
unconstitutional).

The general proposition that the States retained the pre-
rogative to determine how much (if at all) juries would be
informed about the postsentencing legal regime was given
further credence in Caldwell v. Mississippi, supra. In that
case, the prosecution and the judge had, the Court concluded,
improperly left the jury with the impression that a death
sentence was not final because it would be extensively re-
viewed. Justice Marshall authored the opinion for the
Court except for one portion. In that portion, Justice
Marshall—writing for a plurality—concluded that, Ramos
notwithstanding, sentencing juries were not to be given in-
formation about postsentencing appellate proceedings. JUS-
TICE O’CONNOR, who provided the fifth vote necessary to
the judgment, did not join this portion of Justice Marshall’s
opinion. She wrote separately, stating that, under Ramos,
a State could choose whether or not to “instruc[t] the jurors
on the sentencing procedure, including the existence and lim-
ited nature of appellate review,” so long as any information
it chose to provide was accurate. 472 U. S., at 342 (opinion
concurring in part and concurring in judgment).

3

In light of Ramos and Caldwell, we think it plain that a
reasonable jurist in 1988 would not have felt compelled to
adopt the rule later set out in Simmons. As noted above,
neither Gardner nor Skipper involved a prohibition on im-
parting information concerning what might happen, under
then-extant law, after a sentence was imposed. Rather, the
information at issue in each case was information pertaining
to the defendant’s “character and record.” Although the
principal opinions in Simmons found Skipper (which, in turn,
relied on Gardner) persuasive, JUSTICE O’CONNOR distin-
guished Skipper from the facts presented in Simmons on
this very ground, see 512 U. S., at 176 (opinion concurring
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in judgment), suggesting that the rule announced in Sim-
mons was not inevitable. See also id., at 183 (SCALIA, J.,
dissenting).

That distinction—between information concerning state
postsentencing law on the one hand and evidence specifically
related to the defendant on the other—was also at the heart
of Ramos and Caldwell. In Ramos, the majority concluded
that California had reasonably chosen to provide some, lim-
ited, postsentence information to the capital sentencing
jury—though it noted that many other States had elected
just the opposite. The principal dissent in Ramos would
have forbidden the provision of any information about post-
sentence occurrences for the very reason that it did not con-
stitute evidence concerning the defendant’s “character or the
nature of his crime.” 463 U. S., at 1022 (opinion of Marshall,
J.). In Caldwell, the plurality and JUSTICE O’CONNOR con-
tested whether the fact that “appellate review is available to
a capital defendant sentenced to death” was “simply a factor
that in itself is wholly irrelevant to the determination of the
appropriate sentence” (as the plurality concluded, 472 U. S,
at 336), or whether provision of that information was a con-
stitutional “policy choice in favor of jury education” (as JUS-
TICE O’CONNOR concluded, id., at 342 (opinion concurring in
part and concurring in judgment)).

A reasonable jurist in 1988, then, could have drawn a dis-
tinction between information about a defendant and informa-
tion concerning the extant legal regime. It would hardly
have been unreasonable in light of Ramos and Caldwell for
the jurist to conclude that his State had acted constitution-
ally by choosing not to advise its jurors as to events that
would (or would not) follow their recommendation of a death
sentence, as provided by the legal regime of the moment.
Indeed, given the sentiments, expressed in Justice Marshall’s
Ramos dissent and Caldwell plurality, that information
about postsentence procedures was never to go to the jury
and given that the decision whether to provide such informa-
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tion had been described by the Ramos majority opinion and
JUSTICE O’CONNOR’s concurrence in Caldwell as a “policy
choice” left to the States, the reasonable jurist may well have
concluded that the most surely constitutional course, when
confronted with a request to inform a jury about a defend-
ant’s parole eligibility, was silence.

Teague asks state-court judges to judge reasonably, not
presciently. See Stringer v. Black, 503 U. S., at 244 (Sou-
TER, J., dissenting). In Simmons, the Court carved out an
exception to the general rule described in Ramos by, for the
first time ever, requiring that a defendant be allowed to in-
form the jury of postsentencing legal eventualities. A 1988
jurist’s failure to predict this cannot, we think, be deemed
unreasonable. Accordingly, the rule announced in Simmons
was new, and petitioner may not avail himself of it unless
the rule of Simmons falls within one of the exceptions to
Teague’s bar.?

30ur conclusion that the rule of Simmons was new finds support in the
decisions of the state courts and the lower federal courts. See Butler,
494 U. S, at 415. By 1988, no state or federal court had adopted the rule
of Simmons. In fact, both before and after Skipper v. South Carolina,
476 U. S. 1 (1986), several courts had upheld against constitutional chal-
lenge practices similar, if not identical, to that later forbidden in Simmons.
See, e. g., Turner v. Bass, 753 F. 2d 342, 354 (CA4 1985), rev’d on other
grounds sub nom. Turner v. Murray, 476 U. S. 28 (1986); O’'Bryan v. Es-
telle, 714 F. 2d 365, 389 (CA5 1983), cert. denied sub nom. O’Bryan v.
McKaskle, 465 U. S. 1013 (1984); King v. Lynaugh, 850 F. 2d 1055, 1057
(CA5 1988) (en banc), cert. denied, 488 U. S. 1019 (1989); Peterson v. Mur-
ray, 904 F. 2d 882, 886-887 (CA4), cert. denied, 498 U. S. 992 (1990); Knox
v. Collins, 928 F. 2d 657, 660, 662 (CA5 1991); see also Turner v. Common-
wealth, 234 Va. 543, 551-552, 364 S. K. 2d 483, 487-488, cert. denied, 486
U. S. 1017 (1988); Mueller v. Commonwealth, 244 Va. 386, 408-409, 422
S. E. 2d 380, 394 (1992), cert. denied, 507 U. S. 1043 (1993). In addition,
several of the courts to consider the question have, along with the Fourth
Circuit in this case, concluded that the rule of Simmons was new. See,
e. g., Johmson v. Scott, 68 F. 3d 106, 111-112, n. 11 (CA5 1995), cert. denied
sub nom. Johnson v. Johnson, 517 U. S. 1122 (1996); Mueller v. Murray,
252 Va. 356, 365-366, 478 S. E. 2d 542, 548 (1996); Commonwealth v.
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Petitioner contends that, even if it is new, the rule of Sim-
moms falls within the second exception to Teague, which per-
mits retroactive application of “‘watershed rules of criminal
procedure’ implicating the fundamental fairness and accu-
racy of the criminal proceeding.” Graham, 506 U. S., at 478
(quoting Teague, 489 U. S., at 311). Petitioner describes the
“practice condemned in Simmons” as a “shocking one.”
Brief for Petitioner 33. The rule forbidding it, we are told,
is “on par” with Gideon v. Wainwright, 372 U. S. 335 (1963)—
which we have cited as an example of the sort of rule falling
within Teague’s second exception, see Saffle, 494 U. S., at
495—because “both cases rest upon this Court’s belief that
certain procedural protections are essential to prevent a mis-
carriage of justice,” Brief for Petitioner 35 (citations omit-
ted). We disagree.* Unlike the sweeping rule of Gideon,
which established an affirmative right to counsel in all felony
cases, the narrow right of rebuttal that Simmons affords to
defendants in a limited class of capital cases has hardly “‘“al-
terled] our understanding of the bedrock procedural ele-
ments”’ essential to the fairness of a proceeding.” Sawyer,
497 U. S., at 242 (quoting Teague, supra, at 311, quoting, in
turn, Mackey v. United States, 401 U. S. 667, 693 (1971) (Har-
lan, J., concurring in judgments in part and dissenting in
part) (emphasis in Teague)). Simmons possesses little of
the “watershed” character envisioned by 7Teague’s second
exception.

Christy, 540 Pa. 192, 215-217, 656 A. 2d 877, 888-889, cert. denied, 516
U. S. 872 (1995).

41t is by no means inevitable that, absent application of the rule of
Simmons, “miscarriage[s] of justice” will occur. We note, for example,
that at the time he was sentenced to death for Helen Schartner’s murder,
petitioner had already been convicted of a murder committed while he was
in prison. Informing his sentencing jury that petitioner would spend the
rest of his days in prison would not, then, necessarily have rebutted an
argument that he presented a continuing danger.
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Iv

For the reasons stated herein, the judgment of the Court

of Appeals is affirmed.
It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

Although petitioner’s guilt has been established, it is un-
disputed that the conduct of the sentencing hearing that led
to the imposition of his death penalty violated the Due Proc-
ess Clause of the Fourteenth Amendment. His eligibility
for a death sentence depended on the prosecutor’s ability to
convince the jury that there was a “probability that he would
commit criminal acts of violence that would constitute a con-
tinuous threat to society.” App.69. In support of his argu-
ment to the jury that nothing short of the death penalty
would be sufficient, the prosecutor emphasized petitioner’s
misconduct when he was “outside of the prison system,” id.,
at 61,! and stated that petitioner had “forfeited his right to
live among us,” id., at 66. Nevertheless, the trial court re-

! During his closing statement at the sentencing proceeding, the prose-
cutor observed: “Isn’t it interesting that he is only able to be outside of
the prison system for a matter of months to a year and a half before
something has happened again?” App. 61. And, after drawing out the
parallels between the Virginia murder and a kidnaping and robbery for
which petitioner had been convicted in Florida some years earlier, the
prosecutor said: “We are a society of fair, honest people who believe in our
government and who believe in our justice system; and I submit to you
there was a failure in the Florida criminal justice system for paroling this
man when they did.” Id., at 64.

The prosecutor concluded his argument by saying: “[ Y]ou may still sen-
tence him to life in prison, but I ask you ladies and gentlemen[,] in a
system, in a society that believes in its criminal justice system and its
government, what does this mean? . . . [A]ll the times he has committed
crimes before and been before other juries and judges, no sentence ever
meted out to this man has stopped him. Nothing has stopped him, and
nothing ever will except the punishment that I now ask you to impose.”
Id., at 66.
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fused to allow petitioner to advise the jury that if the death
sentence were not imposed, he would be imprisoned for the
rest of his life without any possibility of parole. Thus, he
was denied the opportunity to make a fair response to the
prosecutor’s misleading argument about the future danger
that he allegedly posed to the community.

Our virtually unanimous decision in Simmons v. South
Carolina, 512 U. S. 154 (1994),% recognized the fundamental
unfairness of the restrictive procedure followed in this case.
As JusTICE O’CONNOR’s opinion, which has been treated as
expressing the narrowest ground on which the decision
rested, explained:

“‘Capital sentencing proceedings must of course sat-
isfy the dictates of the Due Process Clause,” Clemons
v. Mississippt, 494 U. S. 738, 746 (1990), and one of the
hallmarks of due process in our adversary system is the
defendant’s ability to meet the State’s case against him.
Cf. Crane v. Kentucky, 476 U. S. 683, 690 (1986). In cap-
ital cases, we have held that the defendant’s future dan-
gerousness is a consideration on which the State may
rely in seeking the death penalty. See California v.
Ramos, 463 U. S. 992, 1002-1003 (1983). But ‘[wlhere
the prosecution specifically relies on a prediction of fu-
ture dangerousness in asking for the death penalty, . . .
the elemental due process requirement that a defendant
not be sentenced to death “on the basis of information
which he had no opportunity to deny or explain” [re-
quires that the defendant be afforded an opportunity to
introduce evidence on this point].” Skipper v. South
Carolina, 476 U. S. 1, 5, n. 1 (1986), quoting Gardner v.
Florida, 430 U. S. 349, 362 (1977) (plurality opinion); see

2In the years following our decision in Furman v. Georgia, 408 U. S.
238 (1972) (per curiam), unanimous Court opinions in capital cases have
been virtually nonexistent. The decision in Simmons v. South Carolina,
512 U. S. 154 (1994), came closer than most, for only two Justices dissented.
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also 476 U. S., at 9-10 (Powell, J., concurring in judg-
ment).” Id., at 175 (opinion concurring in judgment).

Thus, this case is not about whether petitioner was given
a fair sentencing hearing; instead, the question presented is
whether, despite the admittedly unfair hearing, he should be
put to death because his trial was conducted before Sim-
mons was decided. Because the Court regards the holding
in Stmmons as nothing more than a novel “court-made rule,”
ante, at 156, it rejects petitioner’s plea. In my view, our
decision in Simmons applied a fundamental principle that is
as old as the adversary system itself, and that had been quite
clearly articulated by this Court in two earlier opinions.
Accordingly, I respectfully dissent.

I

My analysis begins where the majority tersely ends—with
petitioner’s contention that the rule in Simmons implicates
“the fundamental fairness and accuracy of the criminal pro-
ceeding,” Saffle v. Parks, 494 U. S. 484, 495 (1990), and there-
fore should be retroactively applied even if it would consti-
tute a “new” rule under Teague v. Lane, 489 U. S. 288, 307
(1989).

Our decision in Teague recognized two exceptions to the
general rule of nonretroactivity. The relevant exception for
our purposes establishes that “a new rule should be applied
retroactively if it requires the observance of ‘those proce-
dures that . . . are “implicit in the concept of ordered lib-
erty.”’” Ibid. (quoting Mackey v. United States, 401 U. S.
667, 693 (1971) (Harlan, J., concurring in judgments in part
and dissenting in part), in turn quoting Palko v. Connecticut,
302 U. S. 319, 325 (1937)). In the opinion that provided the
basis for the limitations on collateral review adopted in
Teague, Justice Harlan emphasized the importance of pro-
tecting “bedrock procedural elements” that are “essential to
the substance of a full hearing.” Mackey, 401 U. S., at 693—
694. We endorsed that view, with the caveat that this
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exception should be limited to those “procedures without
which the likelihood of an accurate [determination of guilt
or innocence] is seriously diminished.” Teague, 489 U. S.,
at 313.2

Since Teague was decided, this Court has never found a
rule so essential to the fairness of a proceeding that it would
fall under this exception. In my view, the right in Sim-
mons—the right to respond to an inaccurate or misleading
argument—is surely a bedrock procedural element of a full
and fair hearing. As JUSTICE O’CONNOR recognized in her
opinion in Simmons, this right to rebut the prosecutor’s ar-
guments is a “hallmar[k] of due process,” 512 U. S., at 175
(opinion concurring in judgment). See also id., at 174 (GINS-
BURG, J., concurring) (“This case is most readily resolved
under a core requirement of due process, the right to be
heard”). When a defendant is denied the ability to respond
to the state’s case against him, he is deprived of “his funda-
mental constitutional right to a fair opportunity to present a
defense.” Crane v. Kentucky, 476 U. S. 683, 687 (1986).

The Court today argues that Simmons defined only a
“narrow right of rebuttal [for] defendants in a limited class
of capital cases,” ante, at 167, and therefore that the rule
cannot be in that class of rules so essential to the accuracy of

3 Although Teague v. Lane, 489 U. S. 288 (1989), focused on the accuracy
of a guilt-innocence determination, we have long recognized that sentenc-
ing procedures, as well as trials, must satisfy the dictates of the Due Proc-
ess Clause, see, e. g., Clemons v. Mississippi, 494 U. S. 738, 746 (1990), and
that the unique character of the death penalty mandates special scrutiny
of those procedures in capital cases. An unfair procedure that seriously
diminishes the likelihood of an accurate determination that a convicted
defendant should receive the death penalty rather than life without pa-
role—that the defendant is “innocent of the death penalty,” see Sawyer
v. Whitley, 505 U.S. 333, 341-343 (1992)—is plainly encompassed by
Teague’s exception.

4The most commonly cited example of a rule so fundamental that it
would fit this category is the right to counsel articulated in Gideon v.
Wainwright, 372 U. S. 335 (1963).
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a criminal proceeding that they are excepted from Teague’s
nonretroactivity principle.

The majority appears not to appreciate that the reason
Simmons’ holding applied directly to only a narrow class of
capital defendants is because only a very few States had in
place procedures that allowed the prosecutor to argue future
dangerousness while at the same time prohibiting defend-
ants from using “the only way that [they] can successfully
rebut the State’s case.” 512 U. S,, at 177 (O’CONNOR, J., con-
curring in judgment).” The prevailing rule in the States
that provided a life-without-parole sentencing alternative
required an instruction explaining that alternative to the
jury.S

Although the majority relies on the limited impact of the
Simmons rule to discount its importance, the broad consen-
sus in favor of giving the jury accurate information in fact
underscores the importance of the rule applied in Simmons.
The rule’s significance is further demonstrated by evidence
of the effect that information about the life-without-parole
alternative has on capital jury deliberations. For example,
only 2 death sentences have been imposed in Virginia for
crimes committed after January 1, 1995—whereas 10 were
imposed in 1994 alone—and the decline in the number of
death sentences has been attributed to the fact that juries
in Virginia must now be informed of the life-without-parole
alternative. See Green, Death Sentences Decline in Vir-
ginia, Richmond Times-Dispatch, Nov. 24, 1996,” p. A1. The

5See Simmons, 512 U. S., at 168, n. 8.

6See id., at 167, n. 7 (listing the States whose capital punishment
schemes in one way or another require the jury to be informed that life
without parole is either the only available alternative sentence or one of
the options from which the jury is free to choose).

“See also, e.g.,, Comment, Truth in Sentencing: The Prospective and
Retroactive Application of Simmons v. South Carolina, 63 U. Chi. L. Rev.
1573 (1996); Eisenberg & Wells, Deadly Confusion: Juror Instructions in
Capital Cases, 79 Cornell L. Rev. 1, 7-9 (1993) (“[JJurors who believe the
alternative to death is a relatively short time in prison tend to sentence
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consensus among the scholars and practitioners who drafted
the Model Penal Code is that instructing the jury completely
about the available sentencing alternatives is the best way
to ensure accuracy in sentencing. See American Law Insti-
tute, Model Penal Code §210.6 (1980). And we affirmed this
basic point in Beck v. Alabama, 447 U.S. 625, 637 (1980),
when we acknowledged that the likelihood that a jury would
find an obviously guilty defendant eligible for the death pen-
alty was significantly increased when an arguably more ap-
propriate sentencing alternative was not available.

Thus, even if the rule in Simmons could properly be
viewed as a “new” rule, it is of such importance to the accu-
racy and fairness of a capital sentencing proceeding that it
should be applied consistently to all prisoners whose death
sentences were imposed in violation of the rule, whether
they were sentenced before Simmons was decided or after.
Moreover, to the extent that the fundamental principles un-
derlying the rule needed explicit articulation by this Court,
they clearly had been expressed well before petitioner’s 1988
sentencing proceeding.

II

Distinguishing new rules from those that are not new
under our post-Teague jurisprudence is not an easy task, but
it is evident to me that if there is such a thing as a rule that
is not new for these purposes, the rule announced in Sim-
mons is one.

In Gardner v. Florida, 430 U. S. 349 (1977), a plurality of
the Court concluded that the defendant’s due process rights
had been violated because his “death sentence was imposed,
at least in part, on the basis of information which he had no
opportunity to deny or explain.” Id., at 362. Nine years
later, in Skipper v. South Carolina, 476 U.S. 1 (1986), all

to death”); Paduano & Smith, Deathly Errors: Juror Misperceptions Con-
cerning Parole in the Imposition of the Death Penalty, 18 Colum. Hum.
Rts. L. Rev. 211 (1987).
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nine Justices cited Gardner, with approval, as establishing
the “elemental due process requirement that a defendant not
be sentenced to death ‘on the basis of information which he
had no opportunity to deny or explain.” Gardner v. Florida,
430 U. S. 349, 362 (1977).” 476 U.S., at 5, n. 1; see also id.,
at 10-11 (Powell, J., concurring in judgment) (“The Court
correctly concludes that the exclusion of the proffered testi-
mony violated due process . ... [Pletitioner’s death sen-
tence violates the rule in Gardner”).

When the Court was presented with the facts in Simmons,
it was no surprise that Justice Blackmun said that “[t]he
principle announced in Gardner was reaffirmed in Skipper,
and it compels our decision today.” 512 U.S., at 164-165
(plurality opinion). Or that JUSTICE O’CONNOR quoted
Gardner and Skipper for the proposition that “elemental due
process” requires that a defendant must be allowed to an-
swer a prosecutor’s “prediction of future dangerousness”
with “evidence on this point.” 512 U.S., at 175 (internal
quotation marks omitted).

Today, however, the Court seeks to revise the import of
this line of cases. The first misstep in the Court’s analysis
is its treatment of Gardmer. The majority makes much of
the fact that the lead opinion was joined by only three Jus-
tices,® and instead of accepting the plurality’s due process
analysis as the rule of Gardner, the Court takes Justice
White’s concurring opinion, which was grounded in the
Eighth Amendment, as expressing the holding of the case.
The Court’s reading of Gardner ignores the fact that Justice
White himself squarely adopted the due process holding of

8The Court ignores the fact that Justice Brennan and Justice Marshall
agreed with the plurality’s conclusion that sentencing a defendant based
on information he was not permitted to deny or explain violated due proc-
ess, but refused to join the judgment insofar as it permitted further
proceedings that could lead to another death sentence. See Gardner v.
Florida, 430 U.S. 349, 364-365 (1977) (opinion of Brennan, J.); id., at
365 (Marshall, J., dissenting).
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Gardner in his opinion for the Court in Skipper. Although
his opinion accepted Skipper’s argument that the exclusion
of evidence of his good behavior in prison at the sentencing
hearing violated the Eighth Amendment requirement that
the jury be allowed to consider all relevant mitigating evi-
dence, Justice White went out of his way to add a footnote
endorsing the Gardner plurality’s statement of the law and
emphasizing that this “elemental due process requirement”
provided an even more basic justification for the Court’s
holding.” Moreover, in his opinion concurring in the judg-
ment in Skipper, Justice Powell, joined by the Chief Justice
and then-JUSTICE REHNQUIST, rejected the mitigating evi-
dence rationale, relying instead on “the rule in Gardner.”
476 U. S., at 10-11. Thus, in Skipper, all nine Justices then
serving on the Court endorsed Gardnrer’s holding that due
process was violated when a sentencing determination
rested on information that a defendant was not permitted to
explain or deny. See also Clemons v. Mississippi, 494 U. S.
738, 746 (1990) (citing Gardner for the proposition that
“[clapital sentencing proceedings must of course satisfy the
dictates of the Due Process Clause”); Simmons, 512 U. S., at
180 (SCALIA, J., dissenting) (quoting Skipper and Gardner as
“indicat[ing] that petitioner’s due process rights would be
violated if he was ‘sentenced to death “on the basis of infor-
mation which he had no opportunity to deny or explain,”’”
but concluding that the petitioner could not show that his
sentence violated this principle).

9 “Where the prosecution specifically relies on a prediction of future dan-
gerousness in asking for the death penalty, it is not only the rule of Lockett
[v. Ohio, 438 U. S. 586 (1978),] and Eddings [v. Oklahoma, 455 U. S. 104
(1982),] that requires that the defendant be afforded an opportunity to
introduce evidence on this point; it is also the elemental due process re-
quirement that a defendant not be sentenced to death ‘on the basis of
information which he had no opportunity to deny or explain.” Gardner v.
Florida, 430 U. S. 349, 362 (1977).”  Skipper v. South Carolina, 476 U. S.
1, 5, n. 1 (1986).
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As to Skipper, the only distinction the majority is able to
draw between that case and Simmons is that the defendant
in Skipper sought to introduce “evidence of his past behav-
ior,” while Simmons wished “an opportunity to describe the
extant legal regime.” Amnte, at 162. This distinction is sim-
ply not enough to make the rule in Simmons “new.” In
both cases, the prosecution was seeking to mislead the jury
with an argument that excluded facts essential to the defend-
ant’s actual circumstances. The rule in Skipper and Gard-
ner—that a defendant must be allowed an opportunity to
rebut arguments put forward by the prosecution—simply
cannot turn on whether his rebuttal relies on the fact that
he is ineligible for parole or on the fact that he is a model
prisoner.

The two cases on which the majority relies to argue that
a reasonable jurist in 1988 would have thought that peti-
tioner did not have a right to rebut the prosecutor’s future
dangerousness arguments simply provide further support for
the conclusion that Simmons did not announce a new rule of
law. In both California v. Ramos, 463 U. S. 992 (1983), and
Caldwell v. Mississippi, 472 U. S. 320 (1985), the Court fo-
cused its analysis on whether the information being pre-
sented (or withheld) in a sentencing determination permitted
accurate and informed decisionmaking on the part of the
sentencer.

In Ramos, the Court held that California’s capital sentenc-
ing procedure—in which the judge was required to inform
the jury that it could sentence the defendant to death or to
life without parole, and then to provide the further instruc-
tion that the Governor could commute a life sentence without
parole—was not constitutionally infirm. (This further in-
struction is, of course, only relevant when the jury has first
been advised that the alternative to the death sentence is
the option that was concealed from the jury in Simmons and
in this case.) The Court correctly explained that the in-
struction on commutation of the life sentence was relevant
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to the issue of future dangerousness, 463 U. S., at 1003, and
consistent with the rule of Gardner because it provided the
jury with accurate information and did not preclude the de-
fendant from offering argument or evidence regarding the
Governor’s power to commute a life sentence. 463 U. S., at
1004. In a comment that anticipated the precise holding in
Stmmons, the Court concluded that the instruction under
review “corrects a misconception and supplies the jury with
accurate information for its deliberation in selecting an ap-
propriate sentence.” 463 U. S., at 1009.1°

While the Ramos Court concluded that a State could con-
stitutionally require trial judges to inform sentencing juries
about the possibility of commutation of a life sentence, the
Court did not hold that a State was constitutionally com-
pelled to do so. The majority today, ante, at 163-164, sug-
gests that the Ramos Court’s endorsement of that option—
involving a choice between two nonmisleading instructions,
one mentioning and the other not mentioning the remote
“possibility” of parole—might have led reasonable state
judges to conclude that they could allow juries to be misled
on the future dangerousness issue by concealing entirely the
legal certainty of parole impossibility. But the general rule
applied in Ramos simply permits state courts to give accu-
rate instructions that will prevent juries from being misled
about sentencing options in capital cases. In order to decide
Simmons correctly, there was no need to “carvle] out an ex-
ception,” ante, at 166, from that rule.

The Court’s reading of Caldwell is equally unpersuasive.
In that case, the prosecutor had urged the jury not to view
itself as finally determining whether the defendant would

0 The Court cited with approval the provision of the Model Penal Code
recommending that the jury be advised of “the nature of the sentence of
imprisonment that may be imposed, including its implication with respect
to possible release upon parole, if the jury verdict is against sentence of
death.” California v. Ramos, 463 U. S., at 1009, n. 23 (quoting American
Law Institute, Model Penal Code §210.6 (Prop. Off. Draft 1962)).
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die, because the death sentence was subject to appellate
review. As JUSTICE O’CONNOR’s controlling opinion ex-
plained, the prosecutor’s remarks were improper “because
they were inaccurate and misleading in a manner that dimin-
ished the jury’s sense of responsibility.” 472 U.S., at 342.
Because Justice Marshall’s plurality opinion suggested that
any comment on appellate review was “wholly irrelevant” to
the sentencing determination, id., at 336, the Court today
suggests that state judges might reasonably have concluded
“that information about postsentence procedures was never
to go to the jury.” Ante, at 165. Apart from the fact that
an instruction describing a sentencing alternative does not
relate to “postsentence procedures,” I see no basis for assum-
ing that concerns about describing the process of appellate
review to a jury might have anything to do with the neces-
sity for providing the jury with accurate information about
sentencing options when the prosecutor makes the mislead-
ing argument that the death penalty is the only way to pre-
vent a defendant’s future dangerousness “outside of the
prison system.”

The Court has consistently, and appropriately, shown a
particular concern for procedures that protect the accuracy
of sentencing determinations in capital cases.!! Today, the
majority discards this concern when it relies on a nonexist-
ent tension between Gardner and Skipper on the one hand
and Ramos and Caldwell on the other to justify its refusal
to apply the rule in Simmons to this case.

I respectfully dissent.

1 See Gardner, 430 U. S., at 357-358 (“From the point of view of the
defendant, it is different in both its severity and its finality. From the
point of view of society, the action of the sovereign in taking the life of
one of its citizens also differs dramatically from any other legitimate state
action. It is of vital importance to the defendant and to the community
that any decision to impose the death sentence be, and appear to be, based
on reason rather than caprice or emotion”). See also, e. g., California v.
Ramos, 463 U. S. 992, 998-999 (1983); Beck v. Alabama, 447 U. S. 625,
637-638 (1980).
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THE EIGHTH CIRCUIT

No. 96-663. Argued April 21, 1997—Decided June 19, 1997

The Racketeer Influenced and Corrupt Organizations Act (RICO) makes
it a crime “to conduct” an “enterprise’s affairs through a pattern of
racketeering activity.” 18 U.S.C. §1962(c). A “pattern” requires at
least two acts of racketeering activity, the last of which occurred within
10 years after the commission of a prior act. §1961(5). A person in-
jured by a violation of RICO’s criminal provisions may recover treble
damages and attorney’s fees in a civil RICO action, §1964(c), but civil
actions are subject to the 4-year limitations period in § 4B of the Clayton
Act—the statute of limitations governing private civil antitrust actions
seeking treble damages, Agency Holding Corp. v. Malley-Duff & Asso-
ciates, Inc., 483 U. S. 143, 156. The petitioners Klehr filed a civil RICO
action against respondents (hereinafter Harvestore) in August 1993,
claiming that their injury began in 1974, when they purchased a
Harvestore-brand silo for their dairy farm based on Harvestore’s false
representations that it would prevent moldy and fermented cattle feed,
thereby producing healthier cows, more milk, and higher profits. In
fact, the feed became moldy and fermented and both milk production
and profits declined. They added that Harvestore committed other
predicate acts, consisting of repeated misrepresentations to the Klehrs
and to others, and sales to others, over many years. Harvestore moved
to dismiss on the ground that the limitations period had run because the
Klehrs’ claim had accrued before August 1989, and no special legal doc-
trine applied to toll the running of the limitations period or to estop
Harvestore from asserting a statute of limitations defense. The Klehrs
responded that because Harvestore had taken affirmative steps to con-
ceal its fraud, they did not become sufficiently suspicious to investigate
the silo and to discover the mold until 1991. The District Court found
the Klehrs’ lawsuit untimely. The Eighth Circuit affirmed, holding that
a civil RICO action accrues as soon as the plaintiff discovers, or reason-
ably should discover, both the existence and source of his injury and
that the injury is part of a pattern; and that the Klehrs had suffered
one single, continuous injury sometime in the 1970’s which they should
have discovered well before August 1989. The Circuit refused to toll
the running of the statute on a “fraudulent concealment” theory be-
cause, among other things, the Klehrs had not been sufficiently diligent
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in discovering their claim. Like the Eighth Circuit, some Circuits apply
an “injury and pattern discovery” civil RICO accrual rule; others apply
an “injury discovery” rule, under which the statute begins to run when
the plaintiff knows or reasonably should know of his injury; and the
Third Circuit applies a “last predicate act” rule, under which the statute
begins to run when the plaintiff knows or reasonably should know of
the last injury or last predicate act in the pattern, whether or not the
plaintiff himself has suffered any injury from that last act.

Held:
1. The “last predicate act” rule is not an appropriate interpretation
of RICO. Pp. 186-193.

(@) Only the Third Circuit’s accrual rule can help the Klehrs. For
purposes of assessing its lawfulness, this Court assumes that the rule
means that as long as Harvestore committed one predicate act within
the limitations period, the Klehrs can recover, not just for any harm
caused by that late-committed act, but for all the harm caused by all
the acts that make up the total “pattern”; that the Klehrs can show at
least one such late-committed act; and that they are knowledgeable
about the pattern. Pp. 186-187.

(b) The rule is unlawful for two reasons. First, because a series
of predicate acts can continue indefinitely, it creates a longer limitations
period than Congress could have contemplated, in conflict with a basic
objective—repose—underlying limitations periods. See, e. g., Wilson v.
Garcia, 471 U. S. 261, 271. Civil RICO has no compensatory objective
warranting so significant an extension of the limitations period, and civil
RICO’s further purpose—encouraging potential private plaintiffs dili-
gently to investigate, see Malley-Duff, 483 U. S., at 151—suggests the
contrary. RICO’s criminal limitations period, which runs from the most
recent predicate act, does not provide an apt analogy for civil RICO
actions. Id., at 155-156. Second, the rule is inconsistent with §4B of
the Clayton Act, under which “a cause of action accrues . .. when a
defendant commits an act that injures a plaintiff’s business.” Zenith
Radio Corp. v. Hazeltine Research, Inc., 401 U. S. 321, 338. The Clay-
ton Act analogy is generally useful in civil RICO cases, since Congress
consciously patterned civil RICO after that Act, and since, by the time
civil RICO was enacted, the Clayton Act’s accrual rule was well estab-
lished. The Clayton Act accrual rule may not apply without modifica-
tion in every civil RICO case. However, in this case the petitioners
knew of the facts underlying their cause of action, and thus the Clayton
Act rule makes clear precisely where, and how, the Third Circuit’s rule
goes too far. The Klehrs invoke the “separate accrual” civil RICO rule
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adopted by some Circuits, which is similar to the “continuing violation”
doctrine in antitrust, in that the commission of a separate, new predicate
act within the 4-year limitations period permits a plaintiff to recover
for the additional damages that act caused. Under the separate accrual
rule, however, the plaintiff cannot use an independent, new act as a
bootstrap to recover for injuries caused by other predicate acts that
took place outside the limitations period. See, e.g., Grimmett v.
Brown, 75 F. 3d 506, 513. Thus acts taking place after August 1989 do
not help the Klehrs, for they have not shown any additional damages,
and the Third Circuit rule is incorrect insofar as it would allow the
presence of a new act to help them recover for injuries caused by pre-
1989 acts. This case also does not present the kind of special circum-
stance in which courts might permit plaintiffs to recover for injuries
that were so speculative or unprovable at the time of Harvestore’s un-
lawful act that starting the limitations period when the act first caused
injury would have left the Klehrs without relief. Zenith, supra, at 339—
340, distinguished. Pp. 187-191.

(c) Resolving the conflicts among the various discovery accrual
rules used by other Circuits would not affect the outcome of this case,
as the petitioners’ civil RICO claim is barred under the most liberal
accrual rule, as applied by the Eighth Circuit. There is no clear or
obvious error in the Eighth Circuit’s application of its “injury and pat-
tern discovery” rule and it is beyond the scope of the writ to reconsider
whether the Klehrs reasonably should have discovered the silo’s flaws
before 1989. Pp. 191-193.

2. A plaintiff who is not reasonably diligent in trying to discover his
civil RICO cause of action may not rely upon “fraudulent concealment”
to toll the limitations period or to estop a defendant from asserting a
limitations defense. This requirement is uniformly supported by rele-
vant authority in the related antitrust context, where the “fraudulent
concealment” doctrine is invoked fairly often. And while those courts
that do not require “reasonable diligence” in contexts other than anti-
trust cases have said that the doctrine is concerned only with defend-
ants’ behavior, that is not the case with respect to antitrust or civil
RICO. In both of these contexts private civil actions seek not only to
compensate victims but also to encourage those victims diligently to
investigate and thereby to uncover unlawful activity. See Malley-Duff,
supra, at 151. The Klehrs’ fact-based question whether the Eighth
Circuit properly applied the “due diligence” requirement to the evi-
dentiary materials before it is beyond the scope of this Court’s writ.
Pp. 193-196.

87 F. 3d 231, affirmed.
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BREYER, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and STEVENS, O’CONNOR, KENNEDY, SOUTER, and GINSBURG, JJ.,
joined, and in which ScALIA and THOMAS, JJ., joined as to Part IIL
SCALIA, J., filed an opinion concurring in part and concurring in the judg-
ment, in which THOMAS, J., joined, post, p. 196.

Charles A. Bird argued the cause for petitioners. With
him on the briefs were Mary R. Vasaly, Michael C. McCar-
thy, and Malcolm McCune.

Bruce J. Ennis, Jr., argued the cause for respondents. With
him on the brief were Frederick W. Morris, Blake Shepard,
Jr., Jeffrey E. Grell, Nory Miller, and Kathleen M. Massey.™

JUSTICE BREYER delivered the opinion of the Court.

The petition in this case asked us to consider two aspects
of “statute of limitations” law. One concerns the date upon
which a civil action accrues under the Racketeer Influenced
and Corrupt Organizations Act and the limitations period
starts torun. The other concerns “fraudulent concealment,”
a doctrine that extends the time for a plaintiff to file suit. In
respect to the first, we focus upon, and disapprove, an accrual
rule followed in the Third Circuit called the “last predicate
act” rule. In respect to the second, we hold that a plaintiff
may not rely upon “fraudulent concealment” unless he has been
reasonably diligent in trying to discover his cause of action.

*Briefs of amict curiae urging reversal were filed for the National Asso-
ciation of Securities and Commercial Law Attorneys by Kevin P. Roddy,
G. Robert Blakey, Patrick E. Cafferty, Bryan L. Clobes, and Jonathan W.
Cumneo; and for Plaintiffs’ Executive Committee, MDL No. 1069, et al. by
Richard B. McNamara, Gregory A. Holmes, Stephanie A. Bray, Martin
J. Oberman, Alice W. Ballard, Michael M. Baylson, Charles Barnhill, Jr.,
Judson Miner, and Edward R. Garvey.

Briefs of amici curiae urging affirmance were filed for the National
Association of Manufacturers by Alfred W. Cortese, Jr., Daniel I. Prywes,
Michael F. Wasserman, Jan S. Amundson, and Quentin Riegel; for the
National Hockey League by Michael A. Cardozo, Steven C. Krane, and
William L. Daly; and for the Washington Legal Foundation et al. by Dan-
iel J. Popeo and Richard A. Samp.

Philip Allen Lacovara, Evan M. Tager, and Phillip E. Stano filed a
brief for the American Council of Life Insurance et al. as amici curiae.
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The Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U. S. C. §§1961-1968, among other things, makes
it a crime “to conduct” an “enterprise’s affairs through a pat-
tern of racketeering activity.” §1962(c). The phrase “rack-
eteering activity” is a term of art defined in terms of activity
that violates other laws, including more than 50 specifically
mentioned federal statutes, which forbid, for example,
murder-for-hire, extortion, and various kinds of fraud.
§1961(1). The word “pattern” is also a term of art defined
to require “at least two acts of racketeering activity, . . . the
last of which occurred within ten years . .. after the commis-
sion of a prior act of racketeering activity.” §1961(5).

A special RICO provision—commonly known as civil
RICO—permits “[alny person injured in his business or
property by reason of a violation” of RICO’s criminal pro-
visions to recover treble damages and attorney’s fees.
§1964(c). RICO does not say what limitations period gov-
erns the filing of civil RICO claims. But in Agency Holding
Corp. v. Malley-Duff & Associates, Inc., 483 U. S. 143, 156
(1987), this Court held that civil RICO actions are subject to
the 4-year limitations period contained in § 4B of the Clayton
Act (Antitrust), as added by 69 Stat. 283, and as amended, 15
U. S. C. § 15b—the statute of limitations that governs private
civil antitrust actions seeking treble damages.

Marvin and Mary Klehr, the petitioners here, are dairy
farmers. They filed this civil RICO action on August 27,
1993, claiming that A. O. Smith Corporation and A. O. Smith
Harvestore Products, Inc. (whom we shall simply -call
“Harvestore”), had committed several acts of mail and wire
fraud, 18 U. S. C. §§1341, 1343, thereby violating RICO and
causing them injury. Their injury, they said, began in 1974,
when Harvestore sold them a special “Harvestore” brand
silo, which they used for storing cattle feed. The Klehrs
alleged that they bought the silo in reliance on Harvestore’s
representations, made through advertisements and a local
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dealer, that the silo would limit the amount of oxygen in
contact with the silage, thus preventing moldy and fer-
mented feed, and thereby producing healthier cows, more
milk, and higher profits. The representations, they claim,
were false; the silo did not keep oxygen away from the feed,
the feed became moldy and fermented, the cows ate the bad
feed, and milk production and profits went down. They add
that Harvestore committed other acts—consisting primarily
of additional representations made to them and to others and
sales made to others—over a period of many years after
1974.

Harvestore, pointing out that the Klehrs had filed suit al-
most 20 years after they had bought the silo, moved to dis-
miss the lawsuit on the ground that the limitations period
had long since run. The Klehrs could not file suit, Harvestore
said, unless their claim had accrued within the four years
prior to filing, 1. e., after August 25, 1989, or unless some
special legal doctrine nonetheless tolled the running of the
limitations period or estopped Harvestore from asserting a
statute of limitations defense. See Holmberg v. Armbrecht,
327 U. S. 392, 396-397 (1946); Bailey v. Glover, 21 Wall. 342,
349-350 (1875); Cada v. Baxter Healthcare Corp., 920 F. 2d
446, 450-451 (CA7 1990), cert. denied, 501 U. S. 1261 (1991).

The Klehrs responded by producing evidentiary material
designed to support a legal justification for the late filing.
Essentially they claimed that Harvestore had covered up its
fraud—preventing them from noticing the silo’s malfunc-
tion—for example, by means of an unloading device that hid
the mold by chopping up the feed instantly as it emerged,
through continued dealer misrepresentations; with adver-
tisements that tried to convince farmers that warm, brown,
molasses-smelling feed was not fermented feed, but good
feed; and even by hanging on the silo itself a plaque that said:

“DANGER
DO NOT ENTER
NOT ENOUGH OXYGEN
TO SUPPORT LIFE”
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Not until 1991, say the Klehrs, did they become sufficiently
suspicious to investigate the silo, at which time, by opening
the silo wall and chopping through the feed with an ice chisel,
they discovered “‘mold hanging all over the silage.”” Brief
for Petitioners 16.

The District Court, after examining the Klehrs’ evidence,
found their lawsuit untimely. The Eighth Circuit affirmed
the dismissal, and said that a civil RICO action accrues

[1%3

as soon as the plaintiff discovers, or reasonably should
have discovered, both the existence and source of his
injury and that the injury is part of a pattern.”” 87 F.
3d 231, 238 (1996) (quoting Association of Common-
wealth Claimants v. Moylan, 71 F. 3d 1398, 1402 (CAS8
1995)).

After examining the Klehrs’ evidence de novo, the Circuit
held that they failed to satisfy the standard. It said they
had suffered “one single, continuous injury . . . sometime in
the 1970s”; and that they should have discovered “the exist-
ence and source of [their] injury,” as well as any related “pat-
tern,” well before August 1989. 87 F. 3d, at 239. The Cir-
cuit refused to find “fraudulent concealment” because, among
other things, the Klehrs had not been sufficiently “diligen[t].”
Id., at 238, 239, n. 11.

We granted certiorari in this case to consider the Klehrs’
claim in light of a split of authority among the Courts of
Appeals. Two other Circuits, like the Eighth Circuit here,
have applied forms of an “injury and pattern discovery” civil
RICO accrual rule. Bivens Gardens Office Building, Inc. v.
Barnett Bank, 906 F. 2d 1546, 1554-1555 (CA11 1990), cert.
denied, 500 U.S. 910 (1991); Bath v. Bushkin, Gaims,
Gaines & Jonas, 913 F. 2d 817, 820 (CA10 1990). Other Cir-
cuits have applied forms of an “injury discovery” rule, 1. e.,
without the “pattern.” See Grimmett v. Brown, 75 F. 3d
506, 511 (CA9 1996), cert. dism’d as improvidently granted,
519 U. S. 233 (1997); McCool v. Strata Ol Co., 972 F. 2d 1452,
1464-1465 (CAT 1992); Rodriguez v. Banco Central Corp., 917
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F. 2d 664, 665-666 (CA1 1990); Bankers Trust Co. v. Rhoades,
859 F. 2d 1096, 1102 (CA2 1988), cert. denied, 490 U. S. 1007
(1989); Pocahontas Supreme Coal Co. v. Bethlehem Steel
Corp., 828 F. 2d 211, 220 (CA4 1987); see also Riddell v. Rid-
dell Washington Corp., 866 F. 2d 1480, 1489-1490 (CADC
1989) (assuming, but not deciding, that injury discovery rule
applies). One court, the Third Circuit, has applied a “last
predicate act” rule, which we shall discuss below. We also
agreed to decide the Klehrs’ argument that “reasonable dili-
gence” is not a necessary component of the doctrine of
“fraudulent concealment.”

For reasons we shall describe, we affirm the judgment of
the Court of Appeals.

II

A

We shall first discuss the Third Circuit’s acerual rule—the
“last predicate act” rule—for it is the only accrual rule that
can help the Klehrs. Like the Eighth Circuit, the Third Cir-
cuit believes that the limitations period starts to run when
a plaintiff knew or should have known that the RICO claim
(including a “pattern of racketeering activity”) existed, but
the Third Circuit has added an important exception, which
it states as follows:

“[If], as a part of the same pattern of racketeering activ-
ity, there is further injury to the plaintiff or further
predicate acts occur, . . . the accrual period shall run
from the time when the plaintiff knew or should have
known of the last injury or the last predicate act which
is part of the same pattern of racketeering activity.
The last predicate act need not have resulted in injury
to the plaintiff but must be part of the same pattern.”
Keystone Ins. Co. v. Houghton, 863 F. 2d 1125, 1130
(1988).

For purposes of assessing the rule’s lawfulness, we assume,
as do the Klehrs, that this rule means that as long as
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Harvestore committed one predicate act within the limita-
tions period (1. e., the four years preceding suit), the Klehrs
can recover, not just for any added harm caused them by
that late-committed act, but for all the harm caused them by
all the acts that make up the total “pattern.” We also as-
sume that they can show at least one such late-committed
act. Finally, we note that the point of difference between
the Third Circuit and the other Circuits has nothing to
do with the plaintiff’s state of mind or knowledge. It con-
cerns only the accrual consequences of a late-committed act.
Consequently, we can consider the merits of the rule on
the simplifying assumption that the plaintiff is perfectly
knowledgeable.

We conclude that the Third Circuit’s rule is not a proper
interpretation of the law. We have two basic reasons.
First, as several other Circuits have pointed out, the last
predicate act rule creates a limitations period that is longer
than Congress could have contemplated. Because a series
of predicate acts (including acts occurring at up to 10-year
intervals) can continue indefinitely, such an interpretation, in
principle, lengthens the limitations period dramatically. It
thereby conflicts with a basic objective—repose—that under-
lies limitations periods. See Wilson v. Garcia, 471 U. S. 261,
271 (1985) (citing Adams v. Woods, 2 Cranch 336, 342 (1805));
Crown, Cork & Seal Co. v. Parker, 462 U. S. 345, 352 (1983).
Indeed, the rule would permit plaintiffs who know of the
defendant’s pattern of activity simply to wait, “sleeping on
their rights,” 1bid., as the pattern continues and treble dam-
ages accumulate, perhaps bringing suit only long after the
“memories of witnesses have faded or evidence is lost,” Wil-
son, supra, at 271. We cannot find in civil RICO a compen-
satory objective that would warrant so significant an exten-
sion of the limitations period, and civil RICO’s further
purpose—encouraging potential private plaintiffs diligently
to investigate, see Malley-Duff, 483 U. S., at 151—suggests
the contrary.
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We recognize that RICO’s criminal statute of limitations
runs from the last, 1. e., the most recent, predicate act. But
there are significant differences between civil and criminal
RICO actions, and this Court has held that criminal RICO
does not provide an apt analogy. Id., at 155-156 (declining
to apply criminal RICO’s 5-year statute of limitations to civil
RICO actions and noting “competing equities unique to civil
RICO actions or, indeed, any other federal civil remedy”).

Second, the Third Circuit rule is inconsistent with the or-
dinary Clayton Act rule, applicable in private antitrust tre-
ble damages actions, under which “a cause of action accrues
and the statute begins to run when a defendant commits an
act that injures a plaintiff’s business.” Zenith Radio Corp.
v. Hazeltine Research, Inc., 401 U. S. 321, 338 (1971); Con-
nors v. Hallmark & Son Coal Co., 935 F. 2d 336, 342, n. 10
(CADC 1991); 1 C. Corman, Limitation of Actions §6.5.5.1,
p- 449 (1991) (hereinafter Corman); 2 P. Areeda & H. Hoven-
kamp, Antitrust Law §338b, p. 145 (rev. ed. 1995) (herein-
after Areeda). We do not say that a pure injury accrual
rule always applies without modification in the civil RICO
setting in the same way that it applies in traditional antitrust
cases. For example, civil RICO requires not just a single
act, but rather a “pattern” of acts. Furthermore, there is
some debate as to whether the running of the limitations
period depends on the plaintiff’s awareness of certain ele-
ments of the cause of action. As we said earlier, however,
for purposes of evaluating the Third Circuit’s rule we can
assume knowledgeable parties. Hence the special problems
associated with a discovery rule, see Part II-B, infra, are
not at issue. And we believe, in these circumstances, the
Clayton Act analogy is helpful.

In Malley-Duff, this Court indicated why the analogy is
useful. It concluded

“that there is a need for a uniform statute of limitations
for civil RICO, that the Clayton Act clearly provides a
far closer analogy than any available state statute, and
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that the federal policies that lie behind RICO and the
practicalities of RICO litigation make the selection of
the 4-year statute of limitations for Clayton Act actions
. .. the most appropriate limitations period for RICO
actions.” 483 U. S., at 156 (citing 15 U. S. C. § 15b).

The Court left open the accrual question. But it did not
rule out the use of a Clayton Act analogy. As the Court has
explained, Congress consciously patterned civil RICO after
the Clayton Act. 483 U.S., at 150-151 (comparing 15
U.S. C. §15(a) with 18 U. S. C. §1964(c)); see also Sedima,
S. P.R. L. v. Imrex Co., 473 U. S. 479, 489 (1985). And by
the time civil RICO was enacted, the Clayton Act’s accrual
rule was well established. See Crummer Co. v. DuPont, 223
F. 2d 238, 247-248 (CAb), cert. denied, 350 U. S. 848 (1955);
Foster & Kleiser Co. v. Special Site Sign Co., 85 F. 2d 742,
750-751 (CA9 1936), cert. denied, 299 U. S. 613 (1937); Blue-
fields S. S. Co. v. United Fruit Co., 243 F. 1, 20 (CA3 1917).

The Clayton Act helps here because it makes clear pre-
cisely where, and how, the Third Circuit’s rule goes too far.
Antitrust law provides that, in the case of a “continuing vio-
lation,” say, a price-fixing conspiracy that brings about a se-
ries of unlawfully high priced sales over a period of years,
“each overt act that is part of the violation and that injures
the plaintiff,” e. g., each sale to the plaintiff, “starts the statu-
tory period running again, regardless of the plaintiff’s knowl-
edge of the alleged illegality at much earlier times.” 2
Areeda 9338b, at 145 (footnote omitted); see also Zenith,
supra, at 338; Hanover Shoe, Inc. v. United Shoe Machinery
Corp., 392 U. S. 481, 502, n. 15 (1968); DXS, Inc. v. Siemens
Medical Systems, Inc., 100 F. 3d 462, 467 (CA6 1996). But
the commission of a separate new overt act generally does
not permit the plaintiff to recover for the injury caused by
old overt acts outside the limitations period. Zenith, supra,
at 338; Pennsylvania Dental Assn. v. Medical Serv. Assn.,
815 F. 2d 270, 278 (CA3), cert. denied, 484 U. S. 851 (1987);
Henmnegan v. Pacifico Creative Serv., Inc., 787 F. 2d 1299,
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1300 (CA9), cert. denied, 479 U. S. 886 (1986); National Sou-
venir Center v. Historic Figures, Inc., 728 F. 2d 503, 509
(CADC), cert. denied sub nom. C. M. Uberman Enterprises,
Inc. v. Historic Figures, Inc., 469 U. S. 825 (1984); Imperial
Point Colonnades Condominium, Inc. v. Mangurian, 549
F. 2d 1029, 1034-1035 (CA5 1977); Crummer Co., supra, 247-
248. Cf. 2 Areeda Y 338b, at 149.

Similarly, some Circuits have adopted a “separate accrual”
rule in civil RICO cases, under which the commission of a
separable, new predicate act within a 4-year limitations pe-
riod permits a plaintiff to recover for the additional damages
caused by that act. But, as in the antitrust cases, the plain-
tiff cannot use an independent, new predicate act as a boot-
strap to recover for injuries caused by other earlier predi-
cate acts that took place outside the limitations period. See,
e. 9., Grimmett, 75 F. 3d, at 512-514; McCool v. Strata Oil
Co., 972 F. 2d, at 1465-1466, and n. 10; Bivens Gardens Office
Building, Inc. v. Barnett Bank, 906 F. 2d, at 1552, n. 9; State
Farm Mut. Auto. Ins. Co. v. Ammann, 828 F. 2d 4, 5 (CA9
1987) (Kennedy, J., concurring). But see Bingham v. Zolt,
66 F. 3d 553, 560 (CA2 1995) (citing Bankers Trust, 859 F.
2d, at 1103). Thus, the Klehrs may point to new predicate
acts that took place after August 1989, such as sales to other
farmers or the printing of new Harvestore advertisements.
But that fact does not help them, for, as the Court of Appeals
pointed out, they have not shown how any new act could
have caused them harm over and above the harm that the
earlier acts caused. 87 F. 3d, at 239. Nor can the presence
of the new act help them recover for the injuries caused by
pre-1989 acts, for it is in this respect that we find the Third
Circuit’s rule incorrect.

Petitioners also point to Zenith, a case in which this Court
considered antitrust damages that were so “speculative” or
“unprovable,” 401 U. S., at 339, at the time of a defendant’s
unlawful act (and plaintiff’s initial injury) that to follow the
normal accrual rule (starting the limitations period at the
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point the act first causes injury) would have left the plaintiff
without relief. This Court held that, in such a case, a claim
for the injuries that had been speculative would accrue when
those injuries occurred, even though the act that caused
them had taken place more than four years earlier. Id., at
339-340. This case does not help the petitioners here, how-
ever, for their injuries—the harm to their farm—have al-
ways been specific and calculable.

B

We recognize that our holding in Part II-A does not re-
solve other conflicts among the Circuits. For example, the
Circuits have applied “discovery” accrual rules, which ex-
tend accrual periods for plaintiffs who could not reasonably
obtain certain key items of information. The use of a dis-
covery rule may reflect the fact that a high percentage of
civil RICO cases, unlike typical antitrust cases, involve fraud
claims. See Sedima, supra, at 499, n. 16 (most civil RICO
claims involve underlying fraud offense); 1 A. Mathews, A.
Weissman, & J. Sture, Civil RICO Litigation, p. 1-6 (2d ed.
1992) (citing Report of the Ad Hoc Civil RICO Task Force of
the ABA Section of Corporation, Banking and Business Law
243 (1985)) (as of 1985, approximately 90% of civil RICO
cases resulting in a published decision involved mail, wire,
or securities fraud as a predicate offense); cf. Connors, 935
F. 2d, at 342 (federal courts generally apply discovery accrual
rule when statute does not call for a different rule); 1 Cor-
man §6.5.5.1, at 449 (same). Moreover, different Circuits
have applied discovery accrual rules that differ, one from the
other, in important ways. Compare, e. g., Bankers Trust,
supra, at 1103 (civil RICO cause of action accrues when the
plaintiff discovers or should have discovered his injury), with
87 F. 3d, at 238 (civil RICO cause of action accrues when, in
addition, plaintiff discovers or should have discovered the
“source” of injury and a “pattern”).
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We further realize that, contrary to our assumption in Part
II-A, supra (wWhere we discussed a legal issue in respect to
which knowledge was irrelevant), the Klehrs did claim that
they lacked knowledge of the faulty silo—the “source” of
their injury. But that particular “lack of knowledge” claim
does not require us to consider the various “discovery rule”
differences among the Circuits, because the Klehrs failed the
“knowledge” test that favors them the most—the Eighth
Circuit’s “injury plus source plus pattern” rule. That rule
would have found the Klehrs’ action timely had it not been
the case that the Klehrs reasonably “should have discovered”
all of those elements prior to 1989. 87 F. 3d, at 239. If the
Klehrs cannot fit their case through the Eighth Circuit’s
larger hole, they cannot squeeze it through a smaller one.

In addition, the major difference among the Circuits—
whether a discovery rule includes knowledge about a “pat-
tern”—is clearly not at issue here. Harvestore marketed
and sold its “oxygen-limiting” silos for many years before
the Klehrs purchased theirs, and the Klehrs have not claimed
lack of knowledge of a “pattern.” Nor has anyone argued
any other legal differences among the Circuits’ various tests
that would affect the outcome in this case.

In these circumstances, we believe we should not consider
differences among the various discovery accrual rules used
by the Circuits. The legal questions involved may be subtle
and difficult. Compare id., at 238 (claim accrues with dis-
covery of existence and source of injury, plus pattern), with
Bivens Gardens, supra, at 1554 (claim accrues with discovery
of injury and pattern); see also Cada, 920 F. 2d, at 451 (de-
scribing differences among various discovery rules and doc-
trines of “equitable tolling” and “equitable estoppel”). And
the facts of this case do not force focused argument as to
how the traditional Clayton Act “injury” accrual rule, princi-
ples of equitable tolling, and doctrines of equitable estoppel
should interact in circumstances where the application of
one, or another, of these different limitations doctrines would
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make a significant legal difference. To say this is not, as the
concurrence claims, to advocate a “mix-and-match” statute of
limitations theory. Post, at 200, n. 3. Rather, it is to recog-
nize that the Clayton Act’s express statute of limitations
does not necessarily provide all the answers. We shall, at
the very least, wait for a case that clearly presents these or
related issues, providing an opportunity for full argument,
before we attempt to resolve them.

Finally, the Klehrs have asked us to review the Eighth
Circuit’s application of its rule in this case. Doing so would
involve examining an evidentiary record of several thousand
pages to determine the validity of the independent conclu-
sion of each of two lower courts that the Klehrs should rea-
sonably have discovered the silo’s flaws before 1989 (and that
a reasonable factfinder could not conclude to the contrary).
That conclusion is highly fact based, depending not only upon
how much mold the Klehrs noticed in their silage and when,
but also upon such matters as the effect of the Klehrs’ failure
to consult the herd performance records they were continu-
ously sent, and whether their having done so would have led
them to tell veterinarians a more revealing story, to question
Harvestore’s representatives more fully, or to investigate the
silo sooner. See 87 F. 3d, at 234. We have no reason to
believe that there is any very obvious or exceptional error
below. And our writ of certiorari commits us to decide only
the purely legal question whether or not a claim accrues
“where the Respondent continues to commit predicate acts”
in the 4-year period immediately preceding suit. Pet. for
Cert. i. We have answered that question in Part II-A.
And we shall not go beyond the writ’s question to reexamine
the fact-based rule-application issue that the Klehrs now
raise, and which the Eighth Circuit decided in Harvestore’s

favor.
111

Our writ of certiorari contained one further question,
namely, whether
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“affirmative continuing acts of fraud . . . coupled with
active cover up of the fraud, act to equitably toll the
statute of limitations . . . whether or not Petitioners have
exercised reasonable diligence to discover their claim.”
Ibid. (emphasis added).

This question refers to the doctrine of “fraudulent conceal-
ment,” which some courts have said “equitably tolls” the run-
ning of a limitations period, see, e. g., Grimmett, 75 F. 3d, at
514, while other courts have said it is a form of “equitable
estoppel,” see, e. g., Wolin v. Smith Barney Inc., 83 F. 3d 847,
852 (CA7 1996). Regardless, the question presented here
focuses upon a relevant difference among the Circuits in re-
spect to the requirement of “reasonable diligence” on the
part of the plaintiff. Some Circuits have held that when a
plaintiff does not, in fact, know of a defendant’s unlawful ac-
tivity, and when the defendant takes “affirmative steps” to
conceal that unlawful activity, those circumstances are suffi-
cient to toll the limitations period (or to “estop” the defend-
ant from asserting a limitations defense) irrespective of what
the plaintiff should have known. See, e. g., id., at 852—-853.
Other courts have held that a plaintiff who has not exercised
reasonable diligence may not benefit from the doctrine.
See, e. g., Wood v. Carpenter, 101 U. S. 135, 143 (1879); Bai-
ley, 21 Wall., at 349-350; J. Geils Band Employee Benefit
Plan v. Smith Barney Shearson, Inc., 76 F. 3d 1245, 1252—
1255 (CA1 1996) (diligence required for fraudulent conceal-
ment under federal law); Urland v. Merrell-Dow Pharma-
ceuticals, Inc., 822 F. 2d 1268, 1273-1274 (CA3 1987) (same
with respect to Pennsylvania law); see also 2 Corman §9.7.1,
at 56-57, 60-61, 64—66.

We limit our consideration of the question to the context
of civil RICO. In that context, we conclude that “reasonable
diligence” does matter, and a plaintiff who is not reasonably
diligent may not assert “fraudulent concealment.” We
reach this conclusion for two reasons. First, in the related
antitrust context, where the “fraudulent concealment” doc-
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trine is invoked fairly often, relevant authority uniformly
supports the requirement. Professor Areeda says, for ex-
ample, that “[t]lhe concealment requirement is satisfied only
if the plaintiff shows that he neither knew nor, in the exer-
cise of due diligence, could reasonably have known of the
offense.” 2 Areeda 338, at 152; see also I. Scher, Antitrust
Adviser §10.27, p. 10-62 (4th ed. 1995). We have found
many antitrust cases that say the same, and none that says
the contrary. See, e. g., Conmar Corp. v. Mitsui & Co., 858
F. 2d 499, 502 (CA9 1988), cert. denied sub nom. VSL Corp.
v. Conmar Corp., 488 U.S. 1010 (1989); Texas v. Allan
Constr. Co., 851 F. 2d 1526, 1533 (CA5 1988); Pinney Dock &
Transport Co. v. Penn Central Corp., 838 F. 2d 1445, 1465
(CAG6), cert. denied sub nom. Pinney Dock & Transport Co.
v. Norfolk & Western R. Co., 488 U. S. 880 (1988); New York
v. Hendrickson Bros., Inc., 840 F. 2d 1065, 1083 (CA2), cert.
denied, 488 U. S. 848 (1988); Berkson v. Del Monte Corp., 743
F. 2d 53, 56 (CA1 1984), cert. denied, 470 U. S. 1056 (1985);
Charlotte Telecasters, Inc. v. Jefferson-Pilot Corp., 546 F. 2d
570, 574 (CA4 1976).

Second, those courts that do not require “reasonable dili-
gence” have said that the “fraudulent concealment” doctrine
seeks to punish defendants for affirmative, discrete acts of
concealment; the behavior of plaintiffs is consequently irrele-
vant. See Wolin, supra, at 852; Robertson v. Seidman &
Seidman, 609 F. 2d 583, 593 (CA2 1979); cf. Urland, supra,
at 1280-1281 (Becker, J., dissenting). Whether or not that
is so in the legal contexts at issue in those cases (which were
not antitrust cases), it is not so in respect either to antitrust
or to civil RICO. Rather, in both of those latter contexts
private civil actions seek not only to compensate victims but
also to encourage those victims themselves diligently to in-
vestigate and thereby to uncover unlawful activity. See
Malley-Duff, 483 U. S., at 151. That being so, we cannot say
that the “fraudulent concealment” is concerned only with the
behavior of defendants. For that reason, and in light of the
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consensus of authority, we conclude that “fraudulent conceal-
ment” in the context of civil RICO embodies a “due dili-
gence” requirement.

In their brief on the merits, petitioners have asked us to
examine whether the Eighth Circuit properly applied the
“due diligence” requirement to the evidentiary materials be-
fore it. That fact-based question, however, is beyond the
scope of our writ; and for reasons similar to those discussed
earlier, see supra, at 193, we shall not consider it.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE ScALIA, with whom JUSTICE THOMAS joins,
concurring in part and concurring in the judgment.

Twice this Term we have received full briefing and heard
oral argument on the question of when a civil Racketeer
Influenced and Corrupt Organizations Act (RICO) cause of
action accrues; when we rise for our summer recess, the
question will remain unanswered. We did not reach it in
Grimmett v. Brown, 519 U. S. 233 (1997), because we dis-
missed the writ of certiorari as improvidently granted. And
we do not reach it today for no particular reason except ti-
midity—declining to say what the correct accrual rule is, but
merely rejecting the only one of the four candidates! under
which these petitioners could recover. We thus leave re-
duced but unresolved the well-known split in authority that
prompted us to take this case. There will remain in effect,
in some Circuits, one of the three remaining accrual rules—
the one that their Courts of Appeals or District Courts have
adopted; in the remaining Circuits litigants will have to

1The Court’s opinion could be read to suggest that there are only three
different possible accrual rules—last predicate act, injury discovery, and
injury and pattern discovery. See ante, at 185-186, 191-193. In fact, as
is alluded to in its rejection of the Third Circuit’s last predicate act rule,
see ante, at 188-189, there is a fourth accrual rule—the Clayton Act “in-
jury” rule.
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guess which of the three to follow; and in all of the Circuits
no one will know for sure which rule is right—until, at some
future date, we receive briefing and argument a third or
fourth time, and finally summon up the courage to “unravel,”
as one commentator has put it, “the mess that characterizes
civil RICO accrual decisions,” Abrams, Crime Legislation
and the Public Interest: Lessons from Civil RICO, 50 SMU
L. Rev. 33, 70 (1996).

Worse still, the reason the Court gives for regarding the
accrual issue as too complex (“subtle and difficult,” ante, at
192) to be decided on only the second try is a reason that
implicates the merits, and that in my view gets the merits
wrong. One cannot, the Court says, leap impetuously to the
conclusion that the antitrust “injury” accrual rule applies,
rather than a “discovery” accrual rule, because civil RICO
cases are unlike antitrust cases, in that “a high percentage”
of them “involve fraud claims.” Ante, at 191. This erases,
it seems to me, the one clear path back out of the current
forest of confusion, which is the proposition that RICO 1is
similar to the Clayton Act. This is the proposition that
caused us to adopt the Clayton Act statute of limitations in
the first place, specifically rejecting the argument the Court
now finds plausible, that the preponderance of fraud claims
under RICO makes the Clayton Act an inappropriate model.
We said the similarity was close enough: “Although the large
majority of civil RICO complaints use [fraud] as the required
predicate offenses, a not insignificant number of complaints
allege criminal activity of a type generally associated with
professional criminals such as arson, bribery, theft and politi-
cal corruption.” Agency Holding Corp. v. Malley-Duff &
Associates, Inc., 483 U. S. 143, 149 (1987) (rejecting for this
reason the use of state-law fraud statutes of limitations).
Elsewhere in today’s opinion, curiously enough, the Court is
quite willing to say that what is good for antitrust is good for
RICO—even with respect to a matter much more intimately
connected with fraud than the accrual rule, namely, whether
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invocation of the “fraudulent concealment” rule requires
“reasonable diligence” on the plaintiff’s part. On this point
the Court finds arguments taken from “the related antitrust
context” entirely persuasive. Ante, at 194. (Apart from
that illogical reliance, it seems to me also illogical even to
resolve the question whether a statute should be tolled by
fraudulent concealment without having resolved the anteced-
ent question of when the statute begins to run.) Similarly,
the Court relies heavily on the antitrust injury accrual rule
in its analysis rejecting the Third Circuit’s last predicate act
rule. Amnte, at 188-191.

I would resolve the Circuit split we granted certiorari to
consider, and would hold that, of the four main accrual rules
(injury, injury discovery, injury and pattern discovery, and
last predicate act), the appropriate accrual rule is the Clay-
ton Act “injury” rule—the “cause of action accrues and the
statute begins to run when a defendant commits an act that
injures a plaintiff’s business.” Zenith Radio Corp. v. Hazel-
tine Research, Inc., 401 U. S. 321, 338 (1971) (referring, of
course, to “an act” that violates the governing statute). In
Malley-Duff, we held that the appropriate statute of limita-
tions for civil RICO actions is the 4-year limitations period
found in the Clayton Act. We reasoned that “RICO was
patterned after the Clayton Act,” 483 U. S., at 150, and that
the purpose, structure, and aims of the two schemes were
quite similar, id., at 151-152.2 Although we expressly ac-

2“Both RICO and the Clayton Act are designed to remedy economic
injury by providing for the recovery of treble damages, costs, and attor-
ney’s fees. Both statutes bring to bear the pressure of ‘private attorneys
general’ on a serious national problem for which public prosecutorial re-
sources are deemed inadequate; the mechanism chosen to reach the objec-
tive in both the Clayton Act and RICO is the carrot of treble damages.
Moreover, both statutes aim to compensate the same type of injury; each
requires that a plaintiff show injury ‘in his business or property by reason
of” a violation.” 483 U. S., at 151.
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knowledged in Malley-Duff that we “hald] no occasion to
decide the appropriate time of accrual for a RICO claim,”
1id., at 157, it takes no profound analysis to figure out what
that decision must be. “Presumably the accrual standards
developed by the lower federal courts in . . . civil antitrust
litigation should be equally applicable to civil enforcement
RICO actions.” 1 C. Corman, Limitation of Actions §6.5.5.1,
pp. 447-448 (1991).

We have said that “[a]ny period of limitation . . . is under-
stood fully only in the context of the various circumstances
that suspend it from running against a particular cause of
action.” Johnson v. Railway FExpress Agency, Inc., 421
U.S. 454, 463 (1975). It is just as true, I think, that any
period of limitation is utterly meaningless without specifica-
tion of the event that starts it running. As a practical mat-
ter, a 4-year statute of limitations means nothing at all un-
less one knows when the four years start running. If they
start, for example, on the 10th anniversary of the injury, the
4-year statute is more akin to a 14-year statute than to the
Clayton Act. We would thus have been foolish, in Malley-
Duff, to speak of “adopting” the Clayton Act statute, and of
“patterning” the RICO limitations period after the Clayton
Act, if all we meant was using the Clayton Act number of
years.

We have recognized this principle in our more established
practice (first departed from in DelCostello v. Teamsters, 462
U. S. 151 (1983)) of borrowing state rather than federal stat-
utes of limitations. We have consistently followed “[s]tate
law . . . in a variety of cases that raised questions concerning
the overtones and details of application of the state limita-
tion period to the federal cause of action. Auto Workers v.
Hoosier Corp., 383 U. S. [696,] 706 [(1966)] (characterization
of the cause of action); Cope v. Anderson, 331 U. S. [461,]
465-467 [(1947)] (place where cause of action arose); Barney
v. Oelrichs, 138 U.S. 529 (1891) (absence from State as a
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tolling circumstance).” Johnson, supra, at 464. See also,
e. 9., Chardon v. Fumero Soto, 462 U. S. 650, 657, 662 (1983).
“In virtually all statutes of limitations the chronological
length of the limitation period is interrelated with provisions
regarding tolling, revival, and questions of application.
Courts thus should not unravel state limitations rules unless
their full application would defeat the goals of the federal
statute at issue.” Hardin v. Straub, 490 U. S. 536, 539 (1989)
(internal quotation marks and citation omitted). There is
no conceivable reason why the same principle should not
apply to the borrowing of an analogous federal, rather than
state, limitations period.

Both the allurement and the vice of the “mix-and-match”
approach to statutes-of-limitations borrowing (the possibility
of which the Court today entertains) is that it provides broad
scope for judicial lawmaking. We should have resisted that
allurement today,® as we resisted it in the past: “[W]e find
no support in our cases for the practice of borrowing only a
portion of an express statute of limitations. Indeed, such a
practice comes close to the type of judicial policymaking
that our borrowing doctrine was intended to avoid.”
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson,
501 U.S. 350, 362, n. 8 (1991) (emphasis added). It is, in
other words, no wonder that the Court finds the question
it has posed for itself today “subtle and difficult”; judicial
policywonking is endlessly demanding, and constructing a
statute of limitations is much more complicated than adopt-
ing one. Finding the most analogous cause of action whose

3The Court disclaims any intent to adopt a “mix-and-match” approach,
ante, at 193, but that seems to me inconsistent with its repeated references
to the possibility of a discovery accrual rule—which is (and has been
thought to be) the antithesis of the Clayton Act injury accrual rule. If
the Court merely means to say that it is not sure how the Clayton Act
accrual rule would apply in this case, then it should simply say so—
thereby going a long way toward resolving the Circuit split and rendering
this concurrence unnecessary.
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limitations provision can be adopted is relatively simple (for
the cause of action before us, we did it in Malley-Duff); but
limiting the adoption to merely the term of years set forth
in the limitations provision, and then selecting, to go with
that term of years, the precise accrual rule, tolling rule, es-
toppel rule, etc., that will clothe the limitations-naked stat-
ute with an ensemble of policy perfection—well that is, I
concede, a task that should not be attacked all at once, but
rather undertaken piecemeal, over several decades, as the
Court has chosen to do today. I prefer to stand by the
ruder, humbler, but more efficient and predictable practice
we have followed in the past: When we adopt a statute of
limitations from an analogous federal cause of action we
adopt it in whole, with all its accoutrements. Perhaps
(though I am dubious) there is room for an exception similar
to the one made in our state-borrowing practice, see Hardin,
supra, that would permit rejection of an element that “would
defeat the goals of the federal statute at issue,” 490 U. S., at
539. But unless this exception is to gobble up the rule, noth-
ing so extreme is represented by the Clayton Act accrual
rule.

Applying the Clayton Act accrual rule, I agree with the
Court that petitioners’ cause of action accrued more than
four years before the filing of this action on August 27, 1993.
See ante, at 192. Since the Court of Appeals determined,
under a more relaxed accrual rule, that petitioners should
have discovered all of the RICO elements (which would in-
clude their injury) prior to 1989, it follows, a fortiori, that
under the Clayton Act injury accrual rule, petitioners’ cause
of action is untimely.

I also agree with the Court that petitioners are not enti-
tled to invoke the fraudulent concealment doctrine. As the
Court persuasively demonstrates, in the antitrust context
“‘[t]he concealment requirement is satisfied only if the plain-
tiff shows that he neither knew nor, in the exercise of due
diligence, could reasonably have known of the offense.””
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Ante, at 195 (quoting 2 P. Areeda & H. Hovenkamp, Anti-
trust Law §338b, p. 152 (rev. ed. 1995)). I therefore join
Part III of the Court’s opinion.

For the foregoing reasons, I concur in the judgment of
the Court.
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AGOSTINI ET AL. v. FELTON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 96-552. Argued April 15, 1997—Decided June 23, 1997*

In Aguilar v. Felton, 473 U. S. 402, 413, this Court held that New York
City’s program that sent public school teachers into parochial schools to
provide remedial education to disadvantaged children pursuant to Title
I of the Elementary and Secondary Education Act of 1965 necessitated
an excessive entanglement of church and state and violated the First
Amendment’s Establishment Clause. On remand, the District Court
entered a permanent injunction reflecting that ruling. Some 10 years
later, petitioners—the parties bound by the injunction—filed motions in
the same court seeking relief from the injunction’s operation under Fed-
eral Rule of Civil Procedure 60(b)(5). They emphasized the significant
costs of complying with Aguilar and the assertions of five Justices in
Board of Ed. of Kiryas Joel Village School Dist. v. Grumet, 512 U. S.
687, that Aguilar should be reconsidered, and argued that relief was
proper under Rule 60(b)(5) and Rufo v. Inmates of Suffolk County Jail,
502 U. S. 367, 388, because Aguilar cannot be squared with this Court’s
intervening Establishment Clause jurisprudence and is no longer good
law. The District Court denied the motion on the merits, declaring that
Aguilar’s demise has “not yet occurred.” The Second Circuit agreed
and affirmed.

Held:

1. A federally funded program providing supplemental, remedial in-
struction to disadvantaged children on a neutral basis is not invalid
under the Establishment Clause when such instruction is given on the
premises of sectarian schools by government employees under a pro-
gram containing safeguards such as those present in New York City’s
Title T program. Accordingly, Aguilar, as well as that portion of
its companion case, School Dist. of Grand Rapids v. Ball, 473 U. S.
373, addressing a “Shared Time” program, are no longer good law.

Pp. 215-236.
(@) Under Rufo, supra, at 384, Rule 60(b)(5)—which states that,
“upon such terms as are just, the court may relieve a party . .. from a

final judgment . . . [when] it is no longer equitable that the judgment

*Together with No. 96-553, Chancellor, Board of Education of the City
of New York, et al. v. Felton et al., also on certiorari to the same court.
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should have prospective application”—authorizes relief from an injunc-
tion if the moving party shows a significant change either in factual
conditions or in law. Since the exorbitant costs of complying with the
injunction were known at the time Aguilar was decided, see, e. g., 473
U. S., at 430-431 (O’CONNOR, J., dissenting), they do not constitute a
change in factual conditions sufficient to warrant relief, accord, Rufo,
supra, at 385. Also unavailing is the fact that five Justices in Kiryas
Joel expressed the view that Aguilar should be reconsidered or over-
ruled. Because the question of Aguilar’s propriety was not before the
Court in that case, those Justices’ views cannot be said to have effected
a change in Establishment Clause law. Thus, petitioners’ ability to sat-
isfy Rule 60(b)(5)’s prerequisites hinges on whether the Court’s later
Establishment Clause cases have so undermined Aguilar that it is no
longer good law. Pp. 215-218.

(b) To answer that question, it is necessary to understand the ra-
tionale upon which Aguilar and Ball rested. One of the programs eval-
uated in Ball was the Grand Rapids, Michigan, Shared Time program,
which is analogous to New York City’s Title I program. Applying the
three-part Lemon v. Kurtzman, 403 U. S. 602, 612-613, test, the Ball
Court acknowledged that the Shared Time program satisfied the test’s
first element in that it served a purely secular purpose, 473 U. S., at 383,
but ultimately concluded that it had the impermissible effect of advanc-
ing religion, in violation of the test’s second element, id., at 385. That
conclusion rested on three assumptions: (i) any public employee who
works on a religious school’s premises is presumed to inculcate religion
in her work, see id., at 385-389; (ii) the presence of public employees on
private school premises creates an impermissible symbolic union be-
tween church and state, see id., at 389, 391; and (iii) any public aid that
directly aids the educational function of religious schools impermissibly
finances religious indoctrination, even if the aid reaches such schools as
a consequence of private decisionmaking, see id., at 385, 393, 395-397.
Additionally, Aguilar set forth a fourth assumption: that New York
City’s Title I program necessitates an excessive government entangle-
ment with religion, in violation of the Lemon test’s third element, be-
cause public employees who teach on religious school premises must be
closely monitored to ensure that they do not inculcate religion. See 473
U.S., at 409, 412-414. Pp. 218-222.

(¢) The Court’s more recent cases have undermined the assump-
tions upon which Ball and Aguilar relied. Contrary to Aguilar’s con-
clusion, placing full-time government employees on parochial school
campuses does not as a matter of law have the impermissible effect
of advancing religion through indoctrination. Subsequent cases have
modified in two significant respects the approach the Court uses to as-
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sess whether the government has impermissibly advanced religion by
inculcating religious beliefs. First, the Court has abandoned Ball’s pre-
sumption that public employees placed on parochial school grounds will
inevitably inculcate religion or that their presence constitutes a sym-
bolic union between government and religion. Zobrest v. Catalina
Foothills School Dist., 509 U. S. 1, 12-13. No evidence has ever shown
that any New York City instructor teaching on parochial school prem-
ises attempted to inculcate religion in students. Second, the Court has
departed from Ball’s rule that all government aid that directly aids the
educational function of religious schools is invalid. Witters v. Washing-
ton Dept. of Servs. for Blind, 474 U. S. 481, 487; Zobrest, supra, at 10,
12. In all relevant respects, the provision of the instructional services
here at issue is indistinguishable from the provision of a sign-language
interpreter in Zobrest. Zobrest and Witters make clear that, under cur-
rent law, the Shared Time program in Ball and New York City’s Title I
program will not, as a matter of law, be deemed to have the effect of
advancing religion through indoctrination. Thus, both this Court’s
precedent and its experience require rejection of the premises upon
which Ball relied. Pp. 222-230.

(d) New York City’s Title I program does not give aid recipients
any incentive to modify their religious beliefs or practices in order to
obtain program services. Although Ball and Aguilar completely ig-
nored this consideration, other Establishment Clause cases before and
since have examined the criteria by which an aid program identifies its
beneficiaries to determine whether the criteria themselves have the ef-
fect of advancing religion by creating a financial incentive to undertake
religious indoctrination. Cf., e.g., Witters, supra, at 488; Zobrest,
supra, at 10. Such an incentive is not present where, as here, the aid
is allocated on the basis of neutral, secular criteria that neither favor
nor disfavor religion, and is made available to both religious and secular
beneficiaries on a nondiscriminatory basis. Under such circumstances,
the aid is less likely to have the effect of advancing religion. See
Widmar v. Vincent, 454 U. S. 263, 274. New York City’s Title I serv-
ices are available to all children who meet the eligibility requirements,
no matter what their religious beliefs or where they go to school.
Pp. 230-232.

(e) The Aguilar Court erred in concluding that New York City’s
Title I program resulted in an excessive entanglement between church
and state. Regardless of whether entanglement is considered in the
course of assessing if a program has an impermissible effect of advanc-
ing religion, Walz v. Tax Comm’n of City of New York, 397 U. S. 664,
674, or as a factor separate and apart from “effect,” Lemon v. Kurtz-
man, 403 U. S., at 612613, the considerations used to assess its exces-
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siveness are similar: The Court looks to the character and purposes of
the benefited institutions, the nature of the aid that the State provides,
and the resulting relationship between the government and religious
authority. Id., at 615. It is simplest to recognize why entanglement
is significant and treat it—as the Court did in Walz—as an aspect of the
inquiry into a statute’s effect. The Aguilar Court’s finding of “exces-
sive” entanglement rested on three grounds: (i) the program would re-
quire “pervasive monitoring by public authorities” to ensure that Title
I employees did not inculcate religion; (ii) the program required “admin-
istrative cooperation” between the government and parochial schools;
and (iii) the program might increase the dangers of “political divisive-
ness.” 473 U.S., at 413-414. Under the Court’s current Establish-
ment Clause understanding, the last two considerations are insufficient
to create an “excessive entanglement” because they are present no mat-
ter where Title I services are offered, but no court has held that Title I
services cannot be offered off campus. E. g., Aguilar, supra. Further,
the first consideration has been undermined by Zobrest. Because the
Court in Zobrest abandoned the presumption that public employees will
inculcate religion simply because they happen to be in a sectarian envi-
ronment, there is no longer any need to assume that pervasive monitor-
ing of Title I teachers is required. There is no suggestion in the record
that the system New York City has in place to monitor Title I employees
is insufficient to prevent or to detect inculcation. Moreover, the Court
has failed to find excessive entanglement in cases involving far more
onerous burdens on religious institutions. See Bowen v. Kendrick, 487
U. S. 589, 615-617. Pp. 232-235.

(f) Thus, New York City’s Title I program does not run afoul of any
of three primary criteria the Court currently uses to evaluate whether
government aid has the effect of advancing religion: It does not result
in governmental indoctrination, define its recipients by reference to reli-
gion, or create an excessive entanglement. Nor can this carefully con-
strained program reasonably be viewed as an endorsement of religion.
Pp. 234-235.

(g) The stare decisis doctrine does not preclude this Court from
recognizing the change in its law and overruling Aguilar and those por-
tions of Ball that are inconsistent with its more recent decisions. FE. g,
United States v. Gaudin, 515 U. S. 506, 521. Moreover, in light of the
Court’s conclusion that Aguilar would be decided differently under cur-
rent Establishment Clause law, adherence to that decision would un-
doubtedly work a “manifest injustice,” such that the law of the case
doctrine does not apply. Accord, Davis v. United States, 417 U. S. 333,
342. Pp. 235-236.
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2. The significant change in this Court’s post-Aguilar Establishment
Clause law entitles petitioners to relief under Rule 60(b)(5). The
Court’s general practice is to apply the rule of law it is announcing to
the parties before it, Rodriguez de Quijas v. Shearson/American Eux-
press, Inc., 490 U. S. 477, 485, even when it is overruling a case, e. g.,
Adarand Constructors, Inc. v. Pesia, 515 U. S. 200, 237-238. The Court
neither acknowledges nor holds that other courts should ever conclude
that its more recent cases have, by implication, overruled an earlier
precedent. Rather, lower courts should follow the case which directly
controls, leaving to this Court the prerogative of overruling its own
decisions. Rodriguez de Quijas, supra, at 484. Respondents’ various
arguments as to why relief should not be granted in this litigation—that
a different analysis is required because the Court is here reviewing for
abuse of discretion the District Court’s denial of relief; that petitioners’
unprecedented use of Rule 60(b)(5) as a vehicle for effecting changes in
the law, rather than as a means of recognizing them, will encourage
litigants to burden the federal courts with a deluge of Rule 60(b)(5)
motions; that petitioners’ use of Rule 60(b) in this context will erode the
Court’s institutional integrity; and that the Court should wait for a “bet-
ter vehicle” in which to evaluate Aguilar’s continuing vitality—are not
persuasive. Pp. 237-240.

101 F. 3d 1394, reversed and remanded.

O’CONNOR, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and ScALIA, KENNEDY, and THOMAS, JJ., joined. SOUTER, J., filed a
dissenting opinion, in which STEVENS and GINSBURG, JJ., joined, and in
which BREYER, J., joined as to Part II, post, p. 240. GINSBURG, J., filed a
dissenting opinion, in which STEVENS, SOUTER, and BREYER, JJ., joined,
post, p. 255.

Acting Solicitor General Dellinger argued the cause for
the Secretary of Education, respondent under this Court’s
Rule 12.6, in support of petitioners. With him on the briefs
were Assistant Attorney General Hunger, Deputy Solicitor
General Waxman, Deputy Assistant Attorney General Pres-
ton, Paul R. Q. Wolfson, Michael Jay Singer, and Howard
S. Scher.

Paul A. Crotty argued the cause for petitioners in both
cases. With him on the briefs for petitioners in No. 96-553
were Leonard Koerner and Stephen J. McGrath. Kevin T.
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Baine and Emmet T. Flood filed a brief for petitioners in
No. 96-552.

Stanley Geller argued the cause and filed a brief for
respondents Felton et al.f

JUSTICE O’CONNOR delivered the opinion of the Court.

In Aguilar v. Felton, 473 U. S. 402 (1985), this Court held
that the Establishment Clause of the First Amendment
barred the city of New York from sending public school
teachers into parochial schools to provide remedial education
to disadvantaged children pursuant to a congressionally
mandated program. On remand, the District Court for the
Eastern District of New York entered a permanent injunc-
tion reflecting our ruling. Twelve years later, petitioners—
the parties bound by that injunction—seek relief from its
operation. Petitioners maintain that Aguilar cannot be

TBriefs of amici curiae urging reversal were filed for the Becket Fund
for Religious Liberty by Kevin J. Hasson, for the Christian Legal Society
et al. by Michael W. McConnell, Thomas C. Berg, Steven T. McFarland,
Kimberlee Wood Colby, and Samuel B. Casey; for the Knights of Columbus
by James W. Shannon, Jr.; for the National Jewish Commission on Law
and Public Affairs by Nathan Lewin and Dennis Rapps,; for Senator Rob-
ert F. Bennett by Ronald D. Maines; and for Sarah Peter et al. by Michael
Joseph Woodruff and Scott J. Ward.

Briefs of amici curiae urging affirmance were filed for the American
Jewish Congress et al. by Norman Redlich, Marc D. Stern, Marvin E.
Frankel, David J. Strom, Richard T. Foltin, J. Brent Walker, Melissa
Rogers, Robert Chanin, John West, Elliot M. Mincberg, and Judith E.
Schaeffer; and for Americans United for Separation of Church and State
et al. by Steven K. Green, Julie A. Segal, Steven R. Shapiro, and Arthur
N. Eisenberg.

Briefs of amici curiae were filed for the Council on Religious Freedom
et al. by Lee Boothby, Walter E. Carson, and Robert W. Nixon, for the
Institute for Justice et al. by Mark Snyderman, William H. Mellor 111,
and Clint Bolick; for the New York County Lawyers Association Commit-
tee on Supreme Court of the United States by H. Elliot Wales; for the
Pacific Legal Foundation by Sharon L. Browne; and for the United States
Catholic Conference by Mark E. Chopko, John A. Liekweg, and Jeffrey
Humnter Moon.



Cite as: 521 U. S. 203 (1997) 209

Opinion of the Court

squared with our intervening Establishment Clause juris-
prudence and ask that we explicitly recognize what our more
recent cases already dictate: Aguilar is no longer good law.
We agree with petitioners that Aguilar is not consistent
with our subsequent Establishment Clause decisions and fur-
ther conclude that, on the facts presented here, petitioners
are entitled under Federal Rule of Civil Procedure 60(b)(5)
to relief from the operation of the District Court’s prospec-
tive injunction.
I

In 1965, Congress enacted Title I of the Elementary and
Secondary Education Act of 1965, 79 Stat. 27, as modified,
20 U.S.C. §6301 et seq., to “provid[e] full educational op-
portunity to every child regardless of economic background.”
S. Rep. No. 146, 89th Cong., 1st Sess., 5 (1965) (hereinafter
Title I). Toward that end, Title I channels federal funds,
through the States, to “local educational agencies” (LEA’s).
20 U.S. C. §§6311, 6312.* The LEA’s spend these funds to
provide remedial education, guidance, and job counseling to
eligible students. §§6315(c)(1)(A) (LEA’s must use funds to
“help participating children meet . . . State student perform-
ance standards”), 6315(c)(1)(E) (LEA’s may use funds to pro-
vide “counseling, mentoring, and other pupil services”); see
also §§6314(b)(1)(B)(i), (iv). An eligible student is one (i)
who resides within the attendance boundaries of a public
school located in a low-income area, §6313(a)(2)(B); and (ii)
who is failing, or is at risk of failing, the State’s student
performance standards, §6315(b)(1)(B). Title I funds must
be made available to all eligible children, regardless of
whether they attend public schools, §6312(c)(1)(F), and the
services provided to children attending private schools must

*Title I has been reenacted, in varying forms, over the years, most
recently in the Improving America’s Schools Act of 1994, 108 Stat. 3518.
We will refer to the current Title I provisions, which do not differ mean-
ingfully for our purposes from the Title I program referred to in our previ-
ous decision in this litigation.
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be “equitable in comparison to services and other bene-
fits for public school children,” §6321(a)(3); see §6321(a)(1);
34 CFR §§200.10(a), 200.11(b) (1996).

An LEA providing services to children enrolled in private
schools is subject to a number of constraints that are not
imposed when it provides aid to public schools. Title I serv-
ices may be provided only to those private school students
eligible for aid, and cannot be used to provide services on
a “school-wide” basis. Compare 34 CFR §200.12(b) (1996)
with 20 U.S.C. §6314 (allowing “school-wide” programs
at public schools). In addition, the LEA must retain com-
plete control over Title I funds; retain title to all materials
used to provide Title I services; and provide those serv-
ices through public employees or other persons independ-
ent of the private school and any religious institution.
§§6321(c)(1), (2). The Title I services themselves must be
“secular, neutral, and nonideological,” § 6321(a)(2), and must
“supplement, and in no case supplant, the level of services”
already provided by the private school, 34 CFR §200.12(a)
(1996).

Petitioner Board of Education of the City of New York
(hereinafter Board), an LEA, first applied for Title I funds
in 1966 and has grappled ever since with how to provide Title
I services to the private school students within its jurisdic-
tion. Approximately 10% of the total number of students
eligible for Title I services are private school students. See
App. 38, 620. Recognizing that more than 90% of the pri-
vate schools within the Board’s jurisdiction are sectarian,
Felton v. Secretary, United States Dept. of Ed., 739 F. 2d
48, 51 (CA2 1984), the Board initially arranged to transport
children to public schools for after-school Title I instruction.
But this enterprise was largely unsuccessful. Attendance
was poor, teachers and children were tired, and parents were
concerned for the safety of their children. Ibid. The Board
then moved the after-school instruction onto private school
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campuses, as Congress had contemplated when it enacted
Title I. See Wheeler v. Barrera, 417 U. S. 402, 422 (1974).
After this program also yielded mixed results, the Board im-
plemented the plan we evaluated in Aguilar v. Felton, 473
U. S. 402 (1985).

That plan called for the provision of Title I services on
private school premises during school hours. Under the
plan, only public employees could serve as Title I instruc-
tors and counselors. Id., at 406. Assignments to private
schools were made on a voluntary basis and without regard
to the religious affiliation of the employee or the wishes of
the private school. Ibid.; 739 F. 2d, at 53. As the Court of
Appeals in Aguilar observed, a large majority of Title I
teachers worked in nonpublic schools with religious affilia-
tions different from their own. 473 U. S., at 406. The vast
majority of Title I teachers also moved among the private
schools, spending fewer than five days a week at the same
school. Ibid.

Before any public employee could provide Title I instruc-
tion at a private school, she would be given a detailed set of
written and oral instructions emphasizing the secular pur-
pose of Title I and setting out the rules to be followed to
ensure that this purpose was not compromised. Specifically,
employees would be told that (i) they were employees of the
Board and accountable only to their public school supervi-
sors; (ii) they had exclusive responsibility for selecting stu-
dents for the Title I program and could teach only those chil-
dren who met the eligibility criteria for Title I; (iii) their
materials and equipment would be used only in the Title I
program; (iv) they could not engage in team teaching or
other cooperative instructional activities with private school
teachers; and (v) they could not introduce any religious mat-
ter into their teaching or become involved in any way with
the religious activities of the private schools. Ibid. All re-
ligious symbols were to be removed from classrooms used
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for Title I services. Id., at 407. The rules acknowledged
that it might be necessary for Title I teachers to consult with
a student’s regular classroom teacher to assess the student’s
particular needs and progress, but admonished instructors
to limit those consultations to mutual professional concerns
regarding the student’s education. 739 F. 2d, at 53. To en-
sure compliance with these rules, a publicly employed field
supervisor was to attempt to make at least one unannounced
visit to each teacher’s classroom every month. 473 U. S,
at 407.

In 1978, six federal taxpayers—respondents here—sued
the Board in the District Court for the Eastern District of
New York. Respondents sought declaratory and injunctive
relief, claiming that the Board’s Title I program violated the
Establishment Clause. The District Court permitted the
parents of a number of parochial school students who were
receiving Title I services to intervene as codefendants. The
District Court granted summary judgment for the Board,
but the Court of Appeals for the Second Circuit reversed.
While noting that the Board’s Title I program had “done so
much good and little, if any, detectable harm,” 739 F. 2d,
at 72, the Court of Appeals nevertheless held that Meek v.
Pittenger, 421 U. S. 349 (1975), and Wolman v. Walter, 433
U. S. 229 (1977), compelled it to declare the program uncon-
stitutional. In a 5-to-4 decision, this Court affirmed on the
ground that the Board’s Title I program necessitated an “ex-
cessive entanglement of church and state in the administra-
tion of [Title I] benefits.” 473 U.S., at 414. On remand,
the District Court permanently enjoined the Board

“from using public funds for any plan or program under
[Title I] to the extent that it requires, authorizes or per-
mits public school teachers and guidance counselors to
provide teaching and counseling services on the prem-
ises of sectarian schools within New York City.” App.
to Pet. for Cert. in No. 96-553, pp. A25-A26.
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The Board, like other LEA’s across the United States,
modified its Title I program so it could continue serving
those students who attended private religious schools.
Rather than offer Title I instruction to parochial school stu-
dents at their schools, the Board reverted to its prior prac-
tice of providing instruction at public school sites, at leased
sites, and in mobile instructional units (essentially vans con-
verted into classrooms) parked near the sectarian school.
The Board also offered computer-aided instruction, which
could be provided “on premises” because it did not require
public employees to be physically present on the premises of
a religious school. App. 315.

It is not disputed that the additional costs of complying
with Aguilar’s mandate are significant. Since the 1986-
1987 school year, the Board has spent over $100 million
providing computer-aided instruction, leasing sites and mo-
bile instructional units, and transporting students to those
sites. App. 333 ($93.2 million spent between 1986-1987 and
1993-1994 school years); id., at 336 (annual additional costs
average around $15 million). Under the Secretary of Educa-
tion’s regulations, those costs “incurred as a result of imple-
menting alternative delivery systems to comply with the re-
quirements of Aguilar v. Felton” and not paid for with other
state or federal funds are to be deducted from the federal
grant before the Title I funds are distributed to any student.
34 CFR §200.27(c) (1996). These “Aguilar costs” thus re-
duce the amount of Title I money an LEA has available
for remedial education, and LEA’s have had to cut back on
the number of students who receive Title I benefits. From
Title I funds available for New York City children between
the 1986-1987 and the 1993-1994 school years, the Board had
to deduct $7.9 million “off-the-top” for compliance with
Aguilar. App. 333. When Aguilar was handed down, it
was estimated that some 20,000 economically disadvantaged
children in the city of New York, see 473 U.S., at 431
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(O’CONNOR, J., dissenting), and some 183,000 children nation-
wide, see L. Levy, The Establishment Clause 176 (1986),
would experience a decline in Title I services. See also
S. Rep. No. 100-222) p. 14 (1987) (estimating that Aguilar
costs have “resulted in a decline of about 35 percent in the
number of private school children who are served”).

In October and December of 1995, petitioners—the Board
and a new group of parents of parochial school students enti-
tled to Title I services—filed motions in the District Court
seeking relief under Federal Rule of Civil Procedure 60(b)
from the permanent injunction entered by the District Court
on remand from our decision in Aguilar. Petitioners argued
that relief was proper under Rule 60(b)(5) and our decision
in Rufo v. Inmates of Suffolk County Jail, 502 U. S. 367, 388
(1992), because the “decisional law [had] changed to make
legal what the [injunction] was designed to prevent.” Spe-
cifically, petitioners pointed to the statements of five Justices
in Board of Ed. of Kiryas Joel Village School Dist. v.
Grumet, 512 U. S. 687 (1994), calling for the overruling of
Aguilar. The District Court denied the motion. The Dis-
trict Court recognized that petitioners, “at bottom,” sought
“a procedurally sound vehicle to get the [propriety of the
injunction] back before the Supreme Court,” App. to Pet. for
Cert. in No. 96-553, p. A12, and concluded that “the Board
ha[d] properly proceeded under Rule 60(b) to seek relief
from the injunction.” Id., at A19. Despite its observations
that “the landscape of Establishment Clause decisions has
changed,” id., at A10, and that “[t]here may be good reason
to conclude that Aguilar’s demise is imminent,” id., at A20,
the District Court denied the Rule 60(b) motion on the mer-
its because Aguilar’s demise had “not yet occurred.” The
Court of Appeals for the Second Circuit “affirmed substan-
tially for the reasons stated in” the District Court’s opinion.
App. to Pet. for Cert. in No. 96-553, p. A5; judgt. order re-
ported at 101 F. 3d 1394 (1996). We granted certiorari, 519
U. S. 1086 (1997), and now reverse.
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The question we must answer is a simple one: Are petition-
ers entitled to relief from the District Court’s permanent in-
junction under Rule 60(b)? Rule 60(b)(5), the subsection
under which petitioners proceeded below, states:

“On motion and upon such terms as are just, the court
may relieve a party . .. from a final judgment [or] order
. . . [when] it is no longer equitable that the judgment
should have prospective application.”

In Rufo v. Inmates of Suffolk County Jail, supra, at 384, we
held that it is appropriate to grant a Rule 60(b)(5) motion
when the party seeking relief from an injunction or consent
decree can show “a significant change either in factual condi-
tions or in law.” A court may recognize subsequent changes
in either statutory or decisional law. See Railway Employ-
ees v. Wright, 364 U. S. 642, 652-653 (1961) (consent decree
should be vacated under Rule 60(b) in light of amendments
to the Railway Labor Act); Rufo, supra, at 393 (vacating de-
nial of Rule 60(b)(5) motion and remanding so District Court
could consider whether consent decree should be modified
in light of Bell v. Wolfish, 441 U. S. 520 (1979)); Pasadena
City Bd. of Ed. v. Spangler, 427 U. S. 424, 437-438 (1976)
(injunction should have been vacated in light of Swann v.
Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1 (1971)). A
court errs when it refuses to modify an injunction or consent
decree in light of such changes. See Wright, supra, at
647 (“[TThe court cannot be required to disregard signifi-
cant changes in law or facts if it is satisfied that what it has
been doing has been turned through changed circumstances
into an instrument of wrong” (internal quotation marks
omitted)).

Petitioners point to three changes in the factual and legal
landscape that they believe justify their claim for relief
under Rule 60(b)(5). They first contend that the exorbitant
costs of complying with the District Court’s injunction con-
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stitute a significant factual development warranting modifi-
cation of the injunction. See Brief for Petitioner Agostini
et al. 38-40. Petitioners also argue that there have been
two significant legal developments since Aguilar was de-
cided: a majority of Justices have expressed their views that
Aguilar should be reconsidered or overruled, see supra, at
214; and Aguilar has in any event been undermined by sub-
sequent Establishment Clause decisions, including Witters v.
Washington Dept. of Servs. for Blind, 474 U. S. 481 (1986),
Zobrest v. Catalina Foothills School Dist., 509 U. S. 1 (1993),
and Rosenberger v. Rector and Visitors of Univ. of Va., 515
U. S. 819 (1995).

Respondents counter that, because the costs of providing
Title I services off site were known at the time Aguilar was
decided, and because the relevant case law has not changed,
the District Court did not err in denying petitioners’ mo-
tions. Obviously, if neither the law supporting our original
decision in this litigation nor the facts have changed, there
would be no need to decide the propriety of a Rule 60(b)(5)
motion. Accordingly, we turn to the threshold issue
whether the factual or legal landscape has changed since we
decided Aguilar.

We agree with respondents that petitioners have failed to
establish the significant change in factual conditions required
by Rufo. Both petitioners and this Court were, at the time
Aguilar was decided, aware that additional costs would be
incurred if Title I services could not be provided in parochial
school classrooms. See App. 66-68 (Defendants’ Joint State-
ment of Material Facts Not In Dispute, filed in 1982, detail-
ing costs of providing off-premises services); Aguilar, 473
U. S., at 430-431 (O’CONNOR, J., dissenting) (observing that
costs of complying with Aguilar decision would likely cause
a decline in Title I services for 20,000 New York City stu-
dents). That these predictions of additional costs turned out
to be accurate does not constitute a change in factual condi-
tions warranting relief under Rule 60(b)(5). Accord, Rufo,
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supra, at 385 (“Ordinarily . . . modification should not be
granted where a party relies upon events that actually were
anticipated at the time [the order was entered]”).

We also agree with respondents that the statements made
by five Justices in Kiryas Joel do not, in themselves, furnish
a basis for concluding that our Establishment Clause juris-
prudence has changed. In Kiryas Joel, we considered the
constitutionality of a New York law that carved out a public
school district to coincide with the boundaries of the village
of Kiryas Joel, which was an enclave of the Satmar Hasidic
sect. Before the new district was created, Satmar children
wishing to receive special educational services under the In-
dividuals with Disabilities Education Act (IDEA), 20 U. S. C.
§1400 et seq., could receive those services at public schools
located outside the village. Because Satmar parents rarely
permitted their children to attend those schools, New York
created a new public school district within the boundaries of
the village so that Satmar children could stay within the
village but receive IDEA services on public school premises
from publicly employed instructors. In the course of our
opinion, we observed that New York had created the special
school district in response to our decision in Aguilar, which
had required New York to cease providing IDEA services to
Satmar children on the premises of their private religious
schools. 512 U.S., at 692. Five Justices joined opinions
calling for reconsideration of Aguilar. See 512 U.S., at 718
(O’CONNOR, J., concurring in part and concurring in judg-
ment); id., at 731 (KENNEDY, J., concurring in judgment); id.,
at 750 (SCALIA, J., joined by REHNQUIST, C. J., and THOMAS,
J., dissenting). But the question of Aguilar’s propriety was
not before us. The views of five Justices that the case
should be reconsidered or overruled cannot be said to have
effected a change in Establishment Clause law.

In light of these conclusions, petitioners’ ability to sat-
isfy the prerequisites of Rule 60(b)(5) hinges on whether
our later Establishment Clause cases have so undermined
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Aguilar that it is no longer good law. We now turn to
that inquiry.

II1

A

In order to evaluate whether Aguilar has been eroded by
our subsequent Establishment Clause cases, it is necessary
to understand the rationale upon which Aguilar, as well as
its companion case, School Dist. of Grand Rapids v. Ball,
473 U. S. 373 (1985), rested.

In Ball, the Court evaluated two programs implemented
by the School District of Grand Rapids, Michigan. The dis-
trict’s Shared Time program, the one most analogous to Title
I, provided remedial and “enrichment” classes, at public ex-
pense, to students attending nonpublic schools. The classes
were taught during regular school hours by publicly em-
ployed teachers, using materials purchased with public
funds, on the premises of nonpublic schools. The Shared
Time courses were in subjects designed to supplement the
“core curriculum” of the nonpublic schools. Id., at 375-376.
Of the 41 nonpublic schools eligible for the program, 40 were
“‘pervasively sectarian’” in character—that is, “‘the pur-
posle] of [those] schools [was] to advance their particular reli-
gions.”” Id., at 379.

The Court conducted its analysis by applying the three-
part test set forth in Lemon v. Kurtzman, 403 U.S. 602
(1971):

“First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one
that neither advances nor inhibits religion; finally, the
statute must not foster an excessive government entan-
glement with religion.” 473 U. S., at 382-383 (quoting
Lemon, supra, at 612—-613) (citations and internal quota-
tion marks omitted).

The Court acknowledged that the Shared Time program
served a purely secular purpose, thereby satisfying the first
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part of the so-called Lemon test. 473 U.S,, at 383. Never-
theless, it ultimately concluded that the program had the im-
permissible effect of advancing religion. Id., at 385.

The Court found that the program violated the Establish-
ment Clause’s prohibition against “government-financed or
government-sponsored indoctrination into the beliefs of a
particular religious faith” in at least three ways. Ibid.
First, drawing upon the analysis in Meek v. Pittenger, 421
U.S. 349 (1975), the Court observed that “the teachers
participating in the programs may become involved in in-
tentionally or inadvertently inculeating particular religious
tenets or beliefs.” 473 U.S., at 385. Meek invalidated a
Pennsylvania program in which full-time public employees
provided supplemental “auxiliary services”—remedial and
accelerated instruction, guidance counseling and testin