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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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PRESENTATION OF THE ACTING
SOLICITOR GENERAL

SUPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 17, 1996

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court now recognizes the Attorney General, Janet
Reno.

The Attorney General said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the Acting Solicitor Gen-
eral, Walter Dellinger of North Carolina.

THE CHIEF JUSTICE said:
Thank you, General Reno.

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to
represent the government of the United States before this
Court. We wish you well in your new office.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1996

UNITED STATES DEPARTMENT OF STATE, BUREAU
OF CONSULAR AFFAIRS, ET AL. v». LEGAL
ASSISTANCE FOR VIETNAMESE
ASYLUM SEEKERS, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 95-1521. Argued October 15, 1996—Decided October 21, 1996
45 F. 3d 469 and 74 F. 3d 1308, vacated and remanded.

Deputy Solicitor General Kneedler argued the cause for
petitioners. With him on the briefs were Acting Solicitor
General Dellinger, Assistant Attorney General Hunger,
Paul R. Q. Wolfson, Michael Jay Singer, and Robert M.
Loeb.

Danzel Wolf argued the cause for respondents. With him
on the briefs were William R. Stein and Robert B. Jobe.

PER CURIAM.

The judgment is vacated, and the case is remanded to the
United States Court of Appeals for the District of Columbia
Circuit for further consideration in light of § 633 of the Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 (enacted as Division C of the Omnibus Consolidated Ap-
propriations Act, 1997, Pub. L. 104-208, 110 Stat. 3009-701).

1
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CALIFORNIA ET AL. ». ROY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 95-2025. Decided November 4, 1996

A California court convicted respondent Roy of robbery and first-degree
murder. The State contended that Roy, coming to the aid of a confeder-
ate who was committing the robbery, helped with the murder. The jury
was instructed that it could convict if, inter alia, Roy, with knowledge
of the confederate’s unlawful purpose, had helped the confederate. The
State Supreme Court later held an identical instruction erroneous be-
cause it did not require the jury to find that a defendant had the knowl-
edge and intent or purpose of committing, encouraging, or facilitating
the confederate’s crime. Despite this error, the State Court of Appeal
affirmed Roy’s conviction, finding that the error was “harmless beyond a
reasonable doubt.” See Chapman v. California, 386 U. S. 18, 24. The
Federal District Court considering Roy’s habeas claim also found the
error harmless, reasoning that no rational juror could have found that
Roy knew the confederate’s purpose and helped him but also did not
intend to help him. In reversing, the en banc Ninth Circuit applied a
special harmless-error standard, which it believed combined aspects of
the decisions in Carella v. California, 491 U. S. 263 (per curiam), and
O’Neal v. McAninch, 513 U. S. 432, and held that the omission of the
instruction’s intent part is harmless only if a review of the assistance
and knowledge facts found by the jury establish that the jury necessar-
ily found the omitted intent element.

Held: As a federal court reviewing a state-court determination in a ha-
beas corpus proceeding, the Ninth Circuit should have applied the
harmless-error standard first enunciated in Kotteakos v. United States,
328 U. S. 750, namely, whether the error had substantial and injurious
effect or influence in determining the jury’s verdict. The Ninth Circuit
drew its standard from a discussion in Carella’s concurring opinion
about the proper way to determine whether an error in respect to the
use of a legal presumption was harmless. Subsequent to Carella, how-
ever, this Court held in Brecht v. Abramson, 507 U. S. 619, and O’Neal,
supra, that a federal court reviewing a habeas proceeding ordinarily
should apply the Kotteakos standard. That standard applies to habeas
review of trial errors, including errors in respect to which the Constitu-
tion requires state courts to apply a stricter, Chapman-type harmless-
error standard when reviewing a conviction directly. The sort of error
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at issue in Carella is a trial error subject to harmless-error analysis.
The error at issue here—a misdescription of an element of the crime—
is an error of omission, not an error of the structural sort that defies
harmless-error analysis.

Certiorari granted; 81 F. 3d 863, vacated and remanded.

PER CURIAM.

A California court convicted respondent Kenneth Roy of
the robbery and first-degree murder of Archie Mannix. The
State’s theory, insofar as is relevant here, was that Roy, com-
ing to the aid of a confederate who was trying to rob Mannix,
helped the confederate kill Mannix. The trial judge gave
the jury an instruction that permitted it to convict Roy of
first-degree murder as long as it concluded that (among other
things) Roy, “with knowledge of” the confederate’s “unlawful
purpose” (robbery), had helped the confederate, 1. e., had
“aid[ed],” “promote[d],” “encourage[d],” or “instigate[d]” by
“act or advice . . . the commission of” the confederate’s crime.
The California Supreme Court later held in People v. Bee-
man, 35 Cal. 3d 547, 561, 674 P. 2d 1318, 1326 (1984), that an
identical instruction was erroneous because of what it did
not say, namely, that state law also required the jury to find
that Roy had the “knowledge [and] intent or purpose of com-
mitting, encouraging, or facilitating” the confederate’s crime.
Id., at 561, 674 P. 2d, at 1326 (emphasis added). Despite this
error, the California Court of Appeal affirmed Roy’s con-
viction because it found the error “harmless beyond a rea-
sonable doubt.” See Chapman v. California, 386 U. S. 18,
24 (1967). The California Supreme Court denied postconvic-
tion relief.

Subsequently Roy, pointing to the same instructional
error, asked a Federal District Court to issue a writ of
habeas corpus. The District Court denied the request
because, in its view, the error was harmless. Indeed, the
District Court wrote that no rational juror could have found
that Roy knew the confederate’s purpose and helped him but
also found that Roy did not intend to help him. A divided
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Ninth Circuit panel affirmed. Roy v. Gomez, 55 F. 3d 1483
(1995).

The Ninth Circuit later heard the case en banc and re-
versed the District Court. It held that the instructional
error was not harmless. 81 F. 3d 863 (1996). In doing so,
the majority applied a special “harmless error” standard,
which it believed combined aspects of our decisions in Ca-
rella v. California, 491 U. S. 263 (1989) (per curiam), and
O’Neal v. McAninch, 513 U. S. 432 (1995). The Ninth Cir-
cuit described the standard as follows:

“['TThe omission is harmless only if review of the facts
found by the jury establishes that the jury necessarily
found the omitted element.” 81 F. 3d, at 867 (emphasis
in original).

As we understand that statement in context, it meant:

“[TThe omission [of the ‘intent’ part of the instruction]
is harmless only if review of the facts found by the jury
[namely, assistance and knowledge] establishes that the
jury necessarily found the omitted element [namely, ‘in-
tent’].” Ibid.

The State of California, seeking certiorari, argues that this
definition of “harmless error” is far too strict and that this
Court’s decisions require application of a significantly less
strict “harmless error” standard in cases on collateral
review. See Brecht v. Abrahamson, 507 U.S. 619 (1993);
O’Neal, supra.

We believe that the State, and the dissenting judges in the
Ninth Circuit, are correct about the proper standard. The
Ninth Circuit majority drew its special standard primarily
from a concurring opinion in Carella, supra, a case that dealt
with legal presumptions. The concurrence in that case set
out the views of several Justices about the proper way to
determine whether an error in respect to the use of a pre-
sumption was “harmless.” Subsequent to Carella, however,
this Court held that a federal court reviewing a state-court
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determination in a habeas corpus proceeding ordinarily
should apply the “harmless error” standard that the Court
had previously enunciated in Kotteakos v. United States, 328
U. S. 750 (1946), namely, “whether the error ‘had substantial
and injurious effect or influence in determining the jury’s
verdict.”” Brecht, supra, at 637 (citing Kotteakos, supra, at
776). The Court recognized that the Kotteakos standard did
not apply to “‘structural defects in the constitution of the
trial mechanism, which defy analysis by “harmless-error”
standards,”” 507 U. S., at 629, but held that the Kotteakos
standard did apply to habeas review of what the Court called
“trial errors,” including errors in respect to which the Con-
stitution requires state courts to apply a stricter, Chapman-
type standard of “harmless error” when they review a con-
viction directly. 507 U.S., at 638. In O’Neal, supra, this
Court added that where a judge, in a habeas proceeding,
applying this standard of harmless error, “is in grave doubt
as to the harmlessness of an error,” the habeas “petitioner
must win.” Id., at 437.

The case before us is a case for application of the “harm-
less error” standard as enunciated in Brecht and O’Neal.
This Court has written that “constitutional error” of the sort
at issue in Carella is a “trial error,” not a “structural error,”
and that it is subject to “harmless error” analysis. Arizona
v. Fulminante, 499 U.S. 279, 306-307 (1991). The state
courts in this case applied harmless-error analysis of the
strict variety, and they found the error “harmless beyond
a reasonable doubt.” Chapman, supra, at 24. The specific
error at issue here—an error in the instruction that defined
the crime—is, as the Ninth Circuit itself recognized, as easily
characterized as a “misdescription of an element” of the
crime, as it is characterized as an error of “omission.” 81
F. 3d, at 867, n. 4. No one claims that the error at issue
here is of the “structural” sort that “‘def[ies] analysis by
“harmless error” standards.”” Brecht, supra, at 629. The
analysis advanced by the Ninth Circuit, while certainly con-
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sistent with the concurring opinion in Carella, does not, in
our view, overcome the holding of Brecht, followed in O’Neal,
that for reasons related to the special function of habeas
courts, those courts must review such error (error that may
require strict review of the Chapman-type on direct appeal)
under the Kotteakos standard. Thus, we are convinced that
the “harmless error” standards enunciated in Brecht and
O’Neal should apply to the “trial error” before us as enun-
ciated in those opinions and without the Ninth Circuit’s
modification.

For these reasons, we grant respondent’s motion for leave
to proceed in forma pauperis and the petition for a writ
of certiorari, vacate the Ninth Circuit’s determination, and
remand for further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE SCALIA, with whom JUSTICE GINSBURG joins as

to Part I, concurring.
I

I agree with what the Court decides in its per curiam
opinion: that the Brecht-O’Neal standard for reversal of the
conviction (“grave doubt as to the harmlessness of the
error”), see Brecht v. Abrahamson, 507 U. S. 619 (1993), and
O’Neal v. McAninch, 513 U.S. 432 (1995), rather than the
more stringent Chapman standard (inability to find the
error “harmless beyond a reasonable doubt”), see Chapman
v. California, 386 U. S. 18 (1967), applies to the error in this
case when it is presented, not on direct appeal, but as
grounds for habeas corpus relief. The Ninth Circuit did not
apply that more deferential standard, and I therefore concur
in the remand.

I do not understand the opinion, however, to address the
question of what constitutes the harmlessness to which this
more deferential standard is applied—and on that point the
Ninth Circuit was quite correct. As we held in Sullivan
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v. Louisiana, 508 U. S. 275 (1993), a criminal defendant is
constitutionally entitled to a jury verdict that he is guilty of
the crime, and absent such a verdict the conviction must be
reversed, “no matter how inescapable the findings to support
that verdict might be.” Id., at 279. A jury verdict that he
is guilty of the crime means, of course, a verdict that he
is guilty of each mecessary element of the crime. United
States v. Gaudin, 515 U. S. 506, 522-523 (1995). Formally,
at least, such a verdict did not exist here: The jury was never
asked to determine that Roy had the “intent or purpose of
committing, encouraging, or facilitating” his confederate’s
crime. People v. Beeman, 35 Cal. 3d 547, 561, 674 P. 2d 1318,
1326 (1984).

The absence of a formal verdict on this point cannot be
rendered harmless by the fact that, given the evidence, no
reasonable jury would have found otherwise. To allow the
error to be cured in that fashion would be to dispense with
trial by jury. “The Sixth Amendment requires more than
appellate speculation about a hypothetical jury’s action, or
else directed verdicts for the State would be sustainable on
appeal; it requires an actual jury finding of guilty.” Sulli-
van, supra, at 280. The error in the present case can be
harmless only if the jury verdict on other points effectively
embraces this one or if it is impossible, upon the evidence, to
have found what the verdict did find without finding this
point as well. See Carella v. California, 491 U. S. 263, 271
(1989) (ScALIA, J., concurring). I concur in the remand so
that the Ninth Circuit may determine whether there is
“grave doubt” that this is so, rather than (what it did) deter-
mine whether it is impossible to “be certain” that this is so,
81 F. 3d 863, 867 (1996). Elsewhere in its opinion, the Ninth
Circuit purported to be applying the O’Neal standard, stat-
ing that “[wlhen the reviewing court is unable to conclude
the jury necessarily found an element that was omitted from
the instructions,” it “can only be ‘in grave doubt as to the
harmlessness of the error,”” 81 F. 3d, at 868 (quoting O’Neal
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v. McAninch, supra, at 437). That seems to me to impart
to the determination a black-and-white character which it
does not possess, any more than other determinations pos-
sess it. It can be “the better view,” but far from “certain,”
that, given the facts in the record, no juror could find x with-
out also finding y. What O’Neal means is that, when the
point is arguable, the State’s determination of harmless error
must be sustained.
II

One final point: I write as I have written only because the
Court has rejected the traditional view of habeas corpus
relief as discretionary. See Withrow v. Williams, 507 U. S.
680, 720 (1993) (SCALIA, J., concurring in part and dissenting
in part). But for that precedent, I would be content to grant
federal habeas relief for this sort of state-court error only
when there has been no opportunity to litigate it before, or
when there is substantial doubt, on the facts, whether the
defendant was guilty. See ibid.
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LOPEZ ET AL. . MONTEREY COUNTY,
CALIFORNIA, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF CALIFORNIA

No. 95-1201. Argued October 8, 1996—Decided November 6, 1996

As a jurisdiction covered by §5 of the Voting Rights Act of 1965, appellee
Monterey County (hereinafter County) must obtain federal preclear-
ance—either from the Attorney General of the United States or from
the United States District Court for the District of Columbia—of any
voting practice different from its practices on November 1, 1968. On
that date, the County had nine separate and independent inferior court
districts, the judges of which were elected exclusively by their respec-
tive districts’ voters. Between 1972 and 1983, the County adopted
six ordinances, which ultimately merged all the districts into a single,
countywide municipal court served by judges whom County residents
elected at large. This consolidation took place against a backdrop of
California laws, some of which governed courts generally and others of
which applied to the County’s courts specifically. In 1991, appellants,
Hispanic voters residing in the County, sued in the District Court, alleg-
ing that the County had violated §5 by failing to obtain federal preclear-
ance of the consolidation ordinances. The three-judge District Court
ordered the County to obtain federal preclearance of the challenged or-
dinances. But the County did not submit the ordinances to the appro-
priate federal authorities. Instead, the County began to work with ap-
pellants to develop a new judicial election plan that they believed would
be less retrogressive than the at-large, countywide election scheme.
The State of California, as intervenor, opposed the parties’ proposed
plans. Ultimately, the District Court ordered the County to conduct
judicial elections under an at-large, countywide election plan. In es-
sence, four years after the filing of the complaint, the District Court
ordered the County to hold elections under the very same scheme that
appellants had originally challenged under §5 as unprecleared.

Held:

1. This Court leaves to the District Court to resolve on remand appel-
lee State’s threshold contentions that, although the County perhaps
should have submitted the consolidation ordinances for federal preclear-
ance before implementing them, intervening changes in California law
have transformed the County’s judicial election scheme into a state plan,
for which §5 preclearance is not needed; that appellants’ suit was barred
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by laches; that it is constitutionally improper to designate the County a
covered jurisdiction under §5; and that the consolidation ordinances did
not alter a voting “standard, practice, or procedure” subject to §5 pre-
clearance. Pp. 19-20.

2. The District Court’s order that the County conduct elections under
its unprecleared, at-large judicial election plan conflicts with Clark v.
Roemer, 500 U. S. 646, 6562—-653, in which the Court held, among other
things, that a voting change subject to §5 is unenforceable unless pre-
cleared and that §5 plaintiffs are entitled to an injunction prohibiting
implementation of an unprecleared change. Thus, an injunction is re-
quired where, as here, a district court must decide whether to allow
illegal elections to go forward. Id., at 654. There is no “extreme cir-
cumstance” here that might justify allowing the 1996 elections to pro-
ceed, cf. id., at 6564-655, and the District Court has not independently
crafted a remedial electoral plan such as might render the preclearance
requirements inapplicable, see McDaniel v. Sanchez, 452 U. S. 130, 148—
150. Nor is the preclearance process’ basic nature changed by the com-
plicating factors that a simple injunction could leave the County without
a judicial election system because a return to the 1968 plan appears
impractical, and that the parties seem unable to fashion a plan that does
not contravene California law. Congress gave exclusive authority to
pass on an election change’s discriminatory effect or purpose to the fed-
eral authorities designated in §5. See id., at 151. On a complaint al-
leging failure to preclear election changes under §5, a three-judge dis-
trict court may determine only whether §5 covers a contested change,
whether §5’s approval requirements were satisfied, and if the require-
ments were not satisfied, what temporary remedy, if any, is appropriate.
See City of Lockhart v. United States, 460 U. S. 125, 129, n. 3. The goal
of a three-judge district court facing a §5 challenge must be to ensure
that the covered jurisdiction submits its election plan to the appropriate
federal authorities for preclearance as expeditiously as possible. Here,
by protracting this litigation in order to obtain a plan that complied
both with §5 and with state law, the District Court interposed itself
into the §5 approval process in a way that the statute does not contem-
plate. Cf., e.g., Upham v. Seamon, 456 U. S. 37, 42-43 (per curiam,).
Pp. 20-25.

Reversed and remanded.

O’CONNOR, J., delivered the opinion for a unanimous Court.

Joaquin G. Avila argued the cause for appellants. With

him on the briefs were Robert Rubin, Anthony Chavez,

A

ntonia Herndndez, and Richard M. Pearl.
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Alan Jenkins argued the cause for the United States as
amicus curiae urging reversal. With him on the briefs
were Solicitor General Days, Assistant Attorney General
Patrick, Deputy Solicitor General Bender, Steven H. Rosen-
baum, and Eileen Penner.

Danziel G. Stone, Deputy Attorney General of California,
argued the cause for appellees. With him on the brief
for state appellees were Daniel E. Lungren, Attorney Gen-
eral, Floyd D. Shimomura, Senior Assistant Attorney Gen-
eral, and Linda A. Cabatic, Supervising Deputy Attorney
General.*

JUSTICE O’CONNOR delivered the opinion of the Court.

This appeal presents a challenge to an order by a three-
judge District Court for the Northern District of California
that authorized Monterey County to conduct judicial elec-
tions under an election plan that has not received federal
approval pursuant to §5 of the Voting Rights Act.

I

The State of California has 58 counties, one of which is
Monterey County (hereinafter County). In 1971, the Attor-
ney General designated the County a covered jurisdiction
under $§4(b) of the Voting Rights Act of 1965, 79 Stat. 438,
as amended, 42 U. S. C. §1973b(b). 36 Fed. Reg. 5809 (1971);
see 28 CFR pt. 51, App. (1995). As a result, the County
became subject to the federal preclearance requirements set
forth in §5 of the Voting Rights Act, 42 U.S. C. §1973c.

*Sidney S. Rosdeitcher, Paul C. Saunders, Norman Redlich, Barbara
R. Arnwine, Thomas J. Henderson, Brenda Wright, Samuel L. Walters,
Laughlin McDonald, Neil Bradley, Steven R. Shapiro, Elaine R. Jones,
Norman J. Chachkin, and Jacqueline A. Berrien filed a brief for the
American Civil Liberties Union et al. as amici curiae urging reversal.

Sharon L. Browne and Deborah J. La Fetra filed a brief for the Pacific
Legal Foundation as amicus curiae urging affirmance.

Barbara McDowell and Elwood G. Lut filed a brief for the California
Judges Association as amicus curiae.
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Section 5 governs changes in voting procedures, with the
purpose of preventing jurisdictions covered by its require-
ments from enacting or seeking to administer voting changes
that have a discriminatory purpose or effect. As a jurisdic-
tion covered by §5, Monterey County must obtain federal
preclearance—either administrative or judicial—of any vot-
ing practice different from the practices in effect on Novem-
ber 1, 1968. To obtain administrative preclearance of a
changed voting practice, a covered jurisdiction submits the
enactment to the Attorney General of the United States. If
the Attorney General does not formally object to the new
procedure within 60 days of submission, the jurisdiction may
enforce the legislation. A covered jurisdiction may also
obtain judicial preclearance—either directly or after the
Attorney General has objected to the voting change—by
securing in the United States District Court for the District
of Columbia a declaratory judgment that the new practice
“does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race
or color....” Ibid.

On November 1, 1968, the County had nine inferior court
districts. Two of these districts were municipal court dis-
tricts, each served by two judges, and the other seven were
justice court districts, each served by a single judge. Both
municipal and justice courts were trial courts of limited
jurisdiction. Municipal courts served districts with popula-
tions exceeding 40,000, and justice courts served those dis-
tricts with smaller populations. The justice courts differed
from the municipal courts in other respects. They were not
courts of record and were served by judges who often
worked part time and did not have to be members of the bar.
Comment, Trial Court Consolidation in California, 21 UCLA
L. Rev. 1081, 1086 (1974). (On January 1, 1990, however,
a state constitutional amendment specified that all courts,
including justice courts, were courts of record. Cal. Const.,
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Art. VI, §1 (1988). A few years later, California voters
eliminated justice courts altogether. Art. VI, §§1, 5(b).)

Each of the municipal and justice courts operated sep-
arately and independently. Judges for each court were
elected at large by the voters of their respective districts,
and they served only the judicial district in which they were
elected. The municipal and justice court districts varied
widely in population and judicial workloads. For example,
a 1972 survey showed that the Monterey-Carmel Municipal
Court District had a population of 106,700, with more than
enough work for two full-time judges. By contrast, the San
Ardo Justice Court District had a population of 3,500, with a
caseload that required less than a quarter of one judge’s time.

Between 1972 and 1983, the County adopted six or-
dinances, which ultimately merged the seven justice court
districts and the two municipal court districts into a single,
countywide municipal court, served by nine judges whom
County residents elected at large. (At present, 10 judges
serve on the municipal court.) Each judge was elected to
serve for a term of six years. Judicial elections were con-
ducted under various interim schemes in 1974, 1976, 1978,
and 1982. Additionally, the County conducted at-large,
countywide judicial elections in 1986, 1988, and 1990.

The County’s reorganization of its inferior court system
took place against a backdrop of state laws governing the
general administration and organization of state courts.
State law authorizes a county board of supervisors, “[als pub-
lic convenience requires, . . . [to] divide the county into judi-
cial districts for the purpose of electing judges . ...” Cal
Govt. Code Ann. § 71040 (West 1976). The board also “may
change district boundaries and create other districts.”
Ibid.; see also Cal. Govt. Code Ann. §25200 (West 1988)
(“The board of supervisors may divide the county into elec-
tion . . . and other districts required by law, change their
boundaries, and create other districts, as convenience re-
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quires”). A county’s judicial election scheme must comply
with several state constitutional and statutory requirements.
Municipal court districts must include at least 40,000 resi-
dents, Cal. Const., Art. VI, §5(a); cities may not be split into
more than one judicial district, ibid.; Cal. Govt. Code Ann.
§71040 (West 1976); municipal court judges must be resi-
dents of the judicial district to which they are elected or
appointed, § 71140; and, according to the State, judges’ juris-
dictional and electoral bases must be coextensive, Cal.
Const., Art. VI, §16(b); Koski v. James, 47 Cal. App. 3d 349,
354, 120 Cal. Rptr. 754, 758 (1975).

In addition to these generally applicable laws, the state
legislature has enacted various pieces of legislation directed
at the judicial systems of particular California counties, in-
cluding laws aimed specifically at Monterey County’s judicial
system. Cal. Govt. Code Ann., Tit. 8, ch. 10 (West 1993).
Some of these laws have reflected changes in the County’s
judicial districts resulting from the consolidation process.*
The State has also enacted legislation dealing with the ad-
ministration of the County’s judicial system, such as appoint-

*See, e. g., 1953 Cal. Stats., ch. 206, §2 (“This article applies to the mu-
nicipal court established in a district embracing the Cities of Carmel and
Monterey”); 1975 Cal. Stats., ch. 966, §2 (“This article applies only to mu-
nicipal courts established in . . . [a] district embracing the Cities of Monte-
rey, Carmel, Seaside, Sand City, and Del Rey Oaks designated as the
Monterey-Carmel Judicial District; [and a] district embracing the City of
Salinas designated as the Salinas Judicial District”); 1977 Cal. Stats., ch.
995, §1 (“This article applies to all of the municipal courts established in
the County of Monterey, which are in judicial districts entitled as follows:
the Monterey Peninsula Judicial District, the Salinas Judicial District, and
the North Monterey County Judicial District”); 1979 Cal. Stats., ch. 694,
§2 (“There is in the County of Monterey, on and after the effective date
of this section, a single municipal court district which embraces the former
Salinas Judicial District, Monterey Peninsula Judicial District and North
Monterey County Judicial District”); 1989 Cal. Stats., ch. 608, §1 (codified
at Cal. Govt. Code Ann. § 73560 (West 1993)) (“This article applies to the
Monterey County Municipal Court District, which encompasses the entire
County of Monterey”).
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ment and compensation of court personnel. Cal. Govt. Code
Ann. §§73564-73569 (West 1993).

Although it was subject to §5 preclearance requirements,
the County did not submit any of the consolidation ordi-
nances for federal preclearance under §5. The State, how-
ever, in 1983 submitted for administrative preclearance a
state law, 1983 Cal. Stats., ch. 1249, that mentioned Monterey
County’s prospective consolidation of the last two justice
court districts with the remaining municipal court district.
The Department of Justice requested additional information
concerning this aspect of the state legislation. In its re-
sponse, the State included the last of the County’s six consoli-
dation ordinances, which was adopted in 1983. The Attor-
ney General interposed no objection to the 1983 state law.
The State’s submission may well have served to preclear the
1983 county ordinance. See 28 CFR §51.14(2) (1981); 28
CFR §51.15(a) (1987). The United States points out, how-
ever, that the 1983 submission to the Department of Justice
did not identify or describe any of the County’s previous con-
solidation ordinances. The State does not contest this point.
Thus, under our precedent, these previous consolidation ordi-
nances do not appear to have received federal preclearance
approval. Clark v. Roemer, 500 U. S. 646, 657-658 (1991);
McCain v. Lybrand, 465 U. S. 236, 249 (1984).

On September 6, 1991, appellants, five Hispanic voters re-
siding in the County, sued the County in the United States
District Court for the Northern District of California, alleg-
ing that the County had violated §5 by failing to obtain
federal preclearance of the six judicial district consolidation
ordinances it had adopted between 1972 and 1983. They
raised no claim under §2 of the Voting Rights Act or consti-
tutional challenge. A three-judge District Court was con-
vened. On March 31, 1993, the District Court ruled that the
challenged ordinances were election changes subject to §5
and consequently unenforceable without federal preclear-
ance. The District Court directed the County to submit the



16 LOPEZ v. MONTEREY COUNTY

Opinion of the Court

ordinances to federal officials for preclearance. It also de-
nied the County’s motion to join the State as an indispensa-
ble party under Federal Rule of Civil Procedure 19(b), find-
ing that the State had no legally protected interest in the
outcome of the action.

In August 1993, the County filed a declaratory judgment
action in the United States District Court for the District
of Columbia, seeking judicial preclearance of the challenged
ordinances. Appellants intervened. But before that court
made any findings, the County voluntarily dismissed its ac-
tion, without prejudice. The County and appellants subse-
quently stipulated that the County was “ ‘unable to establish
that the [consolidation ordinances] adopted by the County
between 1968 and 1983 did not have the effect of denying
the right to vote to Latinos in Monterey County due to the
retrogressive effect several of these ordinances had on La-
tino voting strength . ...”” 871 F. Supp. 1254, 1256 (N. D.
Cal. 1994). The parties thereupon returned to the three-
judge District Court, and several years of litigation ensued.

In essence, the County and appellants ceased to litigate
the case as adversaries. Instead, they embarked on a joint
attempt, opposed by the State and others as intervenors, to
persuade the District Court to order a judicial election plan
they viewed as less retrogressive than an at-large, county-
wide election scheme. In late 1993 and early 1994, the
County and appellants jointly proposed two plans to the Dis-
trict Court. Each plan divided the County into different
election areas, with judges from each area to serve on the
countywide municipal court. The State objected to these
schemes on the ground that they contravened California law,
including the constitutional requirements that a judge’s ju-
risdictional and electoral bases be coextensive, Cal. Const.,
Art. VI, §16(b), and that cities not be split into more than
one judicial district, Art. VI, §5(a). Appellants and the
County acknowledged these conflicts, but asked the District
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Court to suspend operation of these state constitutional pro-
visions in the County.

For some time, the District Court was reluctant to imple-
ment either of the proposed plans, ruling that it was “not
satisfied that a plan necessarily ha[s] to conflict with [Article
VI, §16(b) in order to meet the requirements of] the Voting
Rights Act.” 871 F. Supp., at 1256. Finally, the County
and appellants filed with the District Court a stipulation that
the County could not “‘devise or prepare any plan for the
election of municipal court judges in Monterey County that
[did] not conflict with at least one state law and still com-
pl[ied] with the Voting Rights Act.”” Id., at 1257. The par-
ties supported the stipulation with information on County
demographics, the presence of politically cohesive Hispanic
communities and Anglo bloc voting, and a legacy of discrimi-
nation that had affected Hispanic citizens’ right to vote.
They also set forth a number of potential election plans that
they believed complied with §5, all of which violated some
aspect of state law.

In June 1994, the District Court decided to give appellants,
the County, the State, and the United States, which had
at this point weighed in as amicus curiae, another chance
to develop a workable solution. It enjoined the upcoming
1994 elections. It directed the County to attempt to obtain
changes in state law that would permit the implementation
of a judicial election plan that complied with §5 require-
ments. It asked the State to assist the County in creat-
ing an acceptable judicial election plan. Nevertheless, in
late 1994, the parties were back in court, still without a satis-
factory plan. The County had sought amendments to the
State Constitution and statutes, but was unsuccessful.

In a December 20, 1994, order, the District Court con-
cluded that it had to devise a remedy that would permit
judicial elections to take place, pending implementation of
a permanent, federally precleared voting plan. Otherwise,
voters would be deprived of their right to elect judges. The
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District Court recognized that neither appellants nor the
County thought feasible a return to the election scheme in
effect on November 1, 1968. Instead, it decided to adopt
one of the plans the County and appellants previously had
proposed. Under this scheme, the County was divided into
four election districts. Voters in three of the districts, in
which Hispanics constituted a majority, would each elect one
judge. Voters in the fourth district would elect the other
seven judges. Judges elected under the plan would serve
for 18-month terms, until January 1997. All 10 judges
would serve on the countywide municipal court. The Dis-
trict Court acknowledged that the interim plan was incon-
sistent with state law, but reasoned that the intrusion on
state interests was minimal. The County submitted the in-
terim plan to the Attorney General for preclearance, and it
was precleared on March 6, 1995. In a special election con-
ducted on June 6, 1995, seven judges were elected. (Appar-
ently, terms of three of the judges holding seats in the
seven-member election district had not expired by June
1995.)

Shortly after the June 1995 special election, this Court is-
sued its decision in Miller v. Johnson, 515 U. S. 900 (1995),
which prompted the three-judge District Court to reconsider
the soundness of its interim election plan. Miller, ruled the
Distriect Court, cast “substantial doubt” on the constitu-
tionality of its previous order, “as that plan used race as a
significant factor in dividing the County into election
areas.” App. 167. Without ruling that the interim plan
was in fact unconstitutional, the District Court decided to
change course. It denied the County’s request to extend the
terms of judges elected in the 1995 special election, con-
cerned that such an extension would be “inappropriate” in
light of the possible constitutional infirmity of the interim
plan. A return to the judicial election system in existence
before the adoption of the consolidation ordinances was not
“legal, feasible or desired.” Ibid. In the District Court’s
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view, its only option was to order the County to conduct an
at-large, countywide judicial election in March 1996, while
enjoining future elections pending preclearance of a perma-
nent plan. Judges elected in 1996 would serve for the usual
6-year terms. The District Court also joined the State as
an indispensable party, based on the State’s argument that
the County was doing nothing more than administering a
state statute that required countywide elections, rather than
administering its own county ordinance. Thus, in essence,
four years after the filing of the complaint in this case, the
District Court ordered the County to hold elections under
the very same scheme that appellants originally challenged
under §5 as unprecleared.

On January 22, 1996, appellants filed an emergency appli-
cation in this Court to enjoin the 1996 elections pending ap-
peal. We granted the application on February 1, 516 U. S.
1104 (1996), and noted probable jurisdiction on April 1, 517
U. S. 1118 (1996).

II

A

Section 5 of the Voting Rights Act applies whenever a cov-
ered jurisdiction “enact[s] or seek[s] to administer any . . .
standard, practice, or procedure” different from that in force
on the date of § 5 coverage. As a threshold matter, the State
contends that, although the County perhaps should have sub-
mitted the consolidation ordinances to federal authorities be-
fore implementing them, intervening changes in California
law have transformed the County’s judicial election scheme
into a state plan. Therefore, asserts the State, the County
is not administering County consolidation ordinances in con-
ducting municipal court elections, but is merely implement-
ing California law, for which §5 preclearance is not needed.
The District Court was “not persuaded” by this argument,
but ruled that the State could continue to seek to show that
the County was merely administering California law. See
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Cal. Govt. Code Ann. § 71040 (West 1976); see also Cal. Govt.
Code Ann. §25200 (West 1988). We leave this issue about
the scope of §5 to the District Court to resolve on remand.

The State raises other threshold issues that the District
Court did not have the opportunity to address. The State
contends that appellants’ suit was barred by laches; that it is
constitutionally improper to designate the County a covered
jurisdiction under §5; and that the consolidation ordinances
did not alter a voting “standard, practice, or procedure” sub-
ject to §5 preclearance. We express no view on these
claims, leaving it to the District Court to decide them in the

first instance.
B

A jurisdiction subject to §5’s requirements must obtain
either judicial or administrative preclearance before imple-
menting a voting change. No new voting practice is
enforceable unless the covered jurisdiction has succeeded
in obtaining preclearance. Clark v. Roemer, 500 U.S., at
652—-653; McDaniel v. Sanchez, 452 U. S. 130, 137 (1981); Con-
nor v. Waller, 421 U. S. 656 (1975) (per curiam). If a vot-
ing change subject to §5 has not been precleared, §5 plain-
tiffs are entitled to an injunction prohibiting implementation
of the change. Clark v. Roemer, supra, at 652—-653 (citing
Allen v. State Bd. of Elections, 393 U. S. 544, 572 (1969)).
The District Court’s order that the County conduct elections
under the unprecleared, at-large judicial election plan con-
flicts with these principles and with our decision in Clark v.
Roemer, supra.

Clark concerned the propriety of a three-judge District
Court’s refusal to enjoin elections under an unprecleared
Louisiana judicial election plan. There, Louisiana had not
submitted for preclearance a number of statutory and consti-
tutional voting changes relating to elections of state judges,
many of which were adopted in the late 1960’s and 1970’s.
Id., at 649. The District Court nonetheless permitted elec-
tions to go forward, with the winners allowed to take office
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if Louisiana filed a judicial preclearance action within 90
days. Id., at 651. We held that the District Court erred in
authorizing these elections in the absence of preclearance,
pointing out that although Louisiana had been aware for at
least three years that the judgeships were not precleared, it
had still failed to file for judicial preclearance. Id., at 655.

We acknowledged in Clark that earlier decisions such as
Perkins v. Matthews, 400 U.S. 379 (1971), and Berry v.
Doles, 438 U. S. 190 (1978) (per curiam), held that where a
covered jurisdiction had already conducted elections under
an unprecleared plan, it might be appropriate for the district
court to afford local officials an opportunity to seek federal
approval before ordering a new election. 500 U. S., at 654.
But those cases raised an issue different from the one
in Clark. In Perkins and Berry, the District Courts con-
fronted the question whether to set aside illegal elections
that had already taken place. By contrast, the District
Court in Clark had to decide whether to allow illegal elec-
tions to go forward in the first place. In this situation, “§5’s
prohibition against implementation of unprecleared changes
required the District Court to enjoin the election.” 500
U. S, at 654.

The District Court faced fundamentally the same problem
here as in Clark. The County did not preclear the ordi-
nances as required by §5. For several years, the County
had been on notice that its electoral changes were subject
to §5’s preclearance requirements, yet it never obtained
judicial or administrative preclearance of the consolidation
ordinances. In Clark, we left open the question whether a
district court may ever deny a §5 plaintiff’s motion for an
injunction and allow a covered jurisdiction to conduct an
election under an unprecleared voting plan. We suggested
that “[a]ln extreme circumstance might be present if a seat’s
unprecleared status is not drawn to the attention of the [cov-
ered jurisdiction] until the eve of the election and there are
equitable principles that justify allowing the election to pro-
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ceed.” Id., at 664-655. We found no such exigency to exist
in Clark, and we find none here.

The State contends that there is a difference between a
district court’s failing to enjoin an unprecleared election
scheme—the situation in Clark—and its ordering, pursu-
ant to its equitable remedial authority, an election under an
unprecleared plan. Regardless whether this distinction is
meaningful, it does not advance the argument that the Coun-
ty’s judicial elections may be held without §5 preclearance.
We have recognized, at least in cases raising claims under
the Fourteenth Amendment, that §5 preclearance require-
ments may not apply where a district court independently
crafts a remedial electoral plan. McDaniel v. Sanchez,
supra, 148-150 (quoting S. Rep. No. 94-295, pp. 18-19 (1975)).
But where a court adopts a proposal “reflecting the policy
choices . . . of the people [in a covered jurisdiction] . . . the
preclearance requirement of the Voting Rights Act is appli-
cable.” 452 U.S., at 153. The at-large, countywide system
under which the District Court ordered the County to con-
duct elections undoubtedly “reflect[ed] the policy choices”
of the County; it was the same system that the County
had adopted in the first place. It was, therefore, error for
the District Court to order elections under that system be-
fore it had been precleared by either the Attorney General
or the United States District Court for the District of
Columbia.

We appreciate the predicament that the District Court
faced. The County did not submit the consolidation ordi-
nances for preclearance when they were adopted many years
ago, and the District Court concluded that changes have oc-
curred in the intervening years that make unrealistic a re-
turn to the judicial election plan of 1968, now nearly 30 years
old. Since there may be no practical way to go back to the
1968 plan, simply enjoining the elections would leave the
County without a judicial election system. The County and
appellants seem unable to fashion an election plan that does
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not contravene the California Constitution, and the State has
vigorously opposed each of the parties’ proposals as violative
of state law.

These complications do not, however, change the basic na-
ture of the §5 preclearance process. Congress designed the
preclearance procedure “to forestall the danger that local de-
cisions to modify voting practices will impair minority access
to the electoral process.” McDanzel, 452 U. S., at 149 (foot-
note omitted). Congress chose to accomplish this purpose
by giving exclusive authority to pass on the discriminatory
effect or purpose of an election change to the Attorney Gen-
eral and to the District Court for the District of Columbia.
As we explained in McDaniel, “[blecause a large number of
voting changes must necessarily undergo the preclearance
process, centralized review enhances the likelihood that re-
curring problems will be resolved in a consistent and expedi-
tious way.” Id., at 151 (footnote omitted). Once a covered
jurisdiction has complied with these preclearance require-
ments, §5 provides no further remedy. Allen v. State Bd.
of Elections, 393 U. S., at 549-550.

This congressional choice in favor of specialized review
necessarily constrains the role of the three-judge district
court. On a complaint alleging failure to preclear election
changes under §5, that court lacks authority to consider the
discriminatory purpose or nature of the changes. Perkins
v. Matthews, supra, at 385 (“What is foreclosed to such dis-
trict court is what Congress expressly reserved for consider-
ation by the District Court for the District of Columbia or
the Attorney General—the determination whether a covered
change does or does not have the purpose or effect ‘of deny-
ing or abridging the right to vote on account of race or
color’”). The three-judge district court may determine only
whether §5 covers a contested change, whether §5’s ap-
proval requirements were satisfied, and if the requirements
were not satisfied, what temporary remedy, if any, is appro-
priate. See City of Lockhart v. United States, 460 U. S. 125,
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129, n. 3 (1983); United States v. Board of Supervisors of
Warren Cty., 429 U. S. 642, 645—-647 (1977) (per curiam); Per-
kins, supra, at 385; Allen, supra, at 558-559. The goal of a
three-judge district court facing a §5 challenge must be to
ensure that the covered jurisdiction submits its election plan
to the appropriate federal authorities for preclearance as ex-
peditiously as possible.

In this case, nearly five years after appellants brought
their challenge, neither the Attorney General nor the
District Court for the District of Columbia has yet made
any findings regarding the retrogressive effect—or lack
thereof—of the consolidation ordinances adopted between
1972 and 1983. The County dismissed its declaratory judg-
ment action before the District Court for the District of Co-
lumbia made any findings, and it has never submitted the
consolidation ordinances to the Attorney General for review.
Although the District Court initially ordered the County to
obtain preclearance of the ordinances, when the County
failed to follow through, the District Court did not enforce
its order.

The District Court itself holds some responsibility for pro-
tracting this litigation. Because of its concern that the judi-
cial election plans proposed by the County and appellants
unnecessarily conflicted with California law, the District
Court several times ordered the parties to submit to it an
election plan that complied both with §5’s substantive re-
quirements and with state law, before the County submitted
the plan to federal officials. In so doing, it interposed itself
into the §5 approval process in a way that the statute does
not contemplate. Cf. Upham v. Seamon, 456 U. S. 37, 42—-43
(1982) (per curiam); United States v. Board of Supervisors
of Warren Cty., supra, at 645-647; Perkins, 400 U. S., at 385.
In their briefs, both parties raise detailed arguments regard-
ing the effect of the consolidation ordinances on the County’s
minority voters, but § 5 requires either the Attorney General
or the District Court for the District of Columbia to resolve
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in the first instance whether the consolidated municipal court
system is retrogressive compared to the system existing in
1968.

The County has not discharged its obligation to submit its
voting changes to either of the forums designated by Con-
gress. The requirement of federal scrutiny should be satis-
fied without further delay. See Berry v. Doles, 438 U.S.,
at 192. The State appears willing to assist the County in
pursuing the issue before either the Attorney General or the
District Court for the District of Columbia, and its effort will
doubtless be of assistance.

The judgment is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.
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IMMIGRATION AND NATURALIZATION SERVICE .
YUEH-SHAIO YANG

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 95-938. Argued October 15, 1996—Decided November 13, 1996

Respondent and his wife, former Taiwan residents, executed elaborate
fraudulent schemes to gain entry to the United States and, later, to
obtain citizenship for respondent. While respondent’s naturalization
application was pending, the Immigration and Naturalization Service
(INS) learned of his unlawful entry and issued an order to show cause
why he should not be deported as excludable at the time of entry. He
conceded that he was deportable and filed a request for a waiver of
deportation under 8 U. S. C. §1251(a)(1)(H). In affirming the Immigra-
tion Judge’s denial of this request, the Board of Immigration Appeals
concluded that respondent was statutorily eligible for a waiver, but de-
nied it as a matter of discretion. In vacating and remanding for further
proceedings, the Ninth Circuit held that the Board abused its discretion
by considering as adverse factors, first, respondent’s participation in his
wife’s fraudulent entry and, second, his fraudulent naturalization appli-
cation. The court reasoned that his acts in the former regard were
“inextricably intertwined” with his own efforts to secure entry and
must be considered part of the initial fraud, while his application must
be considered an “extension” of that initial fraud.

Held: In deciding whether to grant a waiver under §1251(a)(1)(H), the
Attorney General (or her delegate, the INS) may take into account acts
of fraud committed by the alien in connection with his entry into the
United States. The relevant statutory language establishes certain
prerequisites to eligibility for a waiver, but imposes no limitations on
the factors that the INS may consider in determining who, among the
class of eligible aliens, should be granted relief. Cf., e. g., Jay v. Boyd,
351 U. S. 345, 364. Although it is the INS’s settled policy to disregard
entry fraud, no matter how egregious, in making the waiver determina-
tion, that policy is the INS’s own invention and is not required by the
statutory text. Moreover, the INS has not abused its discretion by
arbitrarily disregarding its policy here; it has merely taken a narrow
view of what constitutes “entry fraud.” It is assuredly rational, and
therefore lawful, to distinguish aliens such as respondent who engage in
a pattern of immigration fraud from aliens who commit a single, isolated
act of misrepresentation. Pp. 29-32.

58 F. 3d 452, reversed.
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SCALIA, J., delivered the opinion for a unanimous Court.

Beth S. Brinkmamnn argued the cause for petitioner. With
her on the briefs were Solicitor General Days, Acting Solic-
itor General Dellinger, Assistant Attorney General Hunger,
and Deputy Solicitor General Kneedler.

Howard Hom argued the cause for respondent. With him
on the brief were Robert L. Reeves, Franklin W. Nelson, and
Bill Ong Hing.*

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether the Attorney
General, when deciding whether to grant a discretionary
waiver of deportation under the applicable provision of the
Immigration and Nationality Act (INA), 95 Stat. 1616, as
amended, 8 U.S. C. §1251(a)(1)(H), may take into account
acts of fraud committed by the alien in connection with his
entry into the United States.

Respondent Yueh-Shaio Yang and his wife, Hai-Hsia Yang,
were born and married in the People’s Republic of China,
and subsequently moved to Taiwan. In order to gain entry
to the United States, they executed the following scheme:
After divorcing respondent in Taiwan, Hai-Hsia traveled to
the United States in 1978 and, using $60,000 provided by
respondent, obtained a fraudulent birth certificate and pass-
port in the name of Mary Wong, a United States citizen.
Respondent then remarried Hai-Hsia in Taiwan under her
false identity and fraudulently obtained an immigrant visa to
enter the United States as the spouse of a United States
citizen. In 1982, four years after his fraudulent entry, re-
spondent submitted an application for naturalization, which
fraudulently stated that his wife “Mary” was a United States
citizen by birth and that respondent had been lawfully ad-

*Daniel J. Popeo and David A. Price filed a brief for the Washington
Legal Foundation as amicus curiae urging reversal.

Sandra E. Kupelian filed a brief for the American Immigration Law-
yers Association et al. as amici curiae urging affirmance.
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mitted for permanent residence. In 1985, while respond-
ent’s naturalization application was still pending, respondent
and his wife obtained another divorce in order to permit her
to obtain a visa under her true name (as the relative of a
daughter who had obtained United States citizenship).

The Immigration and Naturalization Service (INS) ulti-
mately learned of respondent’s unlawful entry, and in 1992
issued an order to show cause why he should not be
deported. The INS maintained that respondent was de-
portable under 8 U. S. C. §1251(a)(1)(A), because he was ex-
cludable from the United States at the time of entry under
the former 8 U. S. C. §§1182(a)(14), (19), and (20) (1988 ed.).
Respondent conceded that he was deportable and filed a re-
quest for a waiver of deportation under § 1251(a)(1)(H). The
Board of Immigration Appeals affirmed the Immigration
Judge’s denial of this request. The Board concluded that
respondent was statutorily eligible for a waiver, but denied
it as a matter of discretion. Although the Board did not
consider respondent’s fraudulent entry in 1978 as itself an
adverse factor, it did consider, among other things, respond-
ent’s “acts of immigration fraud before and after his 1978
entry into the United States,” App. to Pet. for Cert. 10a,
including his first sham divorce to facilitate his wife’s unlaw-
ful entry, his 1982 application for naturalization, and his sec-
ond sham divorce to assist his wife in obtaining an immigrant
visa under her real name.

The Court of Appeals for the Ninth Circuit granted re-
spondent’s petition for review, vacated the Board’s decision,
and remanded the case for further proceedings. Yang v.
INS, 58 F. 3d 452 (1995). The Ninth Circuit held that the
Board abused its discretion by considering as an adverse fac-
tor respondent’s participation in his wife’s fraudulent entry,
because those acts were “inextricably intertwined with Mr.
Yang’s own efforts to secure entry into the country and must
be considered part of the initial fraud.” Id., at 453. The
Ninth Circuit also concluded that the Board improperly
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considered respondent’s fraudulent application for natural-
ization as an adverse factor because that application “must
be considered an extension of the initial fraud.” Ibid. We
granted certiorari. 516 U. S. 1110 (1996).!

Section 1251(a)(1)(H) provides, in relevant part, as follows:

“The provisions of this paragraph relating to the
deportation of aliens within the United States on the
ground that they were excludable at the time of entry
as aliens described in section 1182(a)(6)(C)(i) of this title
[who have obtained a visa, documentation, entry or INA

benefit by fraud or misrepresentation] . . . may, in the
discretion of the Attorney General, be waived for any
alien . . . who—

“(i) is the spouse, parent, son, or daughter of a citizen
of the United States or of an alien lawfully admitted to
the United States for permanent residence; and

“(ii) was in possession of an immigrant visa or equiv-
alent document and was otherwise admissible to the
United States at the time of such entry except for those
grounds of inadmissibility specified under paragraphs
(5)(A) and (7)(A) of section 1182(a) of this title [relating
to possession of valid labor certifications, immigrant
visas and entry documents] which were a direct result
of that fraud or misrepresentation.”?

1Qur jurisdiction over this matter is not in question. See 5 U.S. C.
§702. The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (ITIRA), Div. C., Department of Defense Appropriations Act, 1997,
Pub. L. 104-208, 110 Stat. 3009, provides that “[nJotwithstanding any other
provision of law, no court shall have jurisdiction to review . .. any . ..
decision or action of the Attorney General the authority for which is speci-
fied under [Title 8 U. S. C.] to be in the discretion of the Attorney General
....” IIRA §306(a). That provision does not take effect, however, until
April 1, 1997. See ITRA §§306(c)(1), 309(a) (as amended by Pub. L. 104—
302, §2, 110 Stat. 3656).

2The last clause of the quoted provision is less than artfully drawn, since
the phrase “that fraud or misrepresentation” has no apparent antecedent.
The antecedent was unmistakable in the prior version of the provision,
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The meaning of this language is clear. While it establishes
certain prerequisites to eligibility for a waiver of depor-
tation, it imposes no limitations on the factors that the At-
torney General (or her delegate, the INS, see 8 CFR §2.1
(1996)) may consider in determining who, among the class of
eligible aliens, should be granted relief. We have described
the Attorney General’s suspension of deportation under a re-
lated and similarly phrased provision of the INA as “‘an act
of grace’” which is accorded pursuant to her “unfettered dis-
cretion,” Jay v. Boyd, 351 U. S. 345, 354 (1956) (quoting Escoe
v. Zerbst, 295 U. S. 490, 492 (1935)), and have quoted approv-
ingly Judge Learned Hand’s likening of that provision to “‘a
judge’s power to suspend the execution of a sentence, or the
President’s to pardon a convict,”” 351 U.S., at 354, n. 16
(quoting United States ex rel. Kaloudis v. Shaughnessy, 180
F. 2d 489, 491 (CA2 1950)).

Respondent contends, however, that the portion of
§1251(a)(1)(H)(ii) requiring the alien to be “otherwise admis-
sible”—that is, not excludable on some ground other than the
entry fraud—precludes the Attorney General from consider-
ing the alien’s fraudulent entry at all. The text will not bear
such a reading. Unlike the prior version of the waiver-of-
deportation statute at issue in INS v. Errico, 385 U. S. 214
(1966), under which the Attorney General had no discretion
to deny a waiver if the statutory requirements were met,
satisfaction of the requirements under § 1251(a)(1)(H), includ-

which, in its prologue, authorized waiver of deportation “on the ground
that [the aliens] were excludable at the time of entry as aliens who have
sought to procure or have procured visas or other documentation, or entry
into the United States, by fraud or misrepresentation.” 8 U.S.C.
§1251(f) (1988 ed.). In the prologue of the current provision, that explicit
(but lengthy) reference to fraud or misrepresentation has been replaced
by citation of §1182(a)(6)(C)(i), which uses almost the same language to
define a class of excludable aliens. We think it if not obvious, then at
least inevitable, that the phrase “that fraud or misrepresentation” refers
to the fraud or misrepresentation for which waiver is sought, alluded to,
through citation of § 1182(a)(6)(C)(i), in the prologue.
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ing the requirement that the alien have been “otherwise ad-
missible,” establishes only the alien’s eligibility for the
waiver. Such eligibility in no way limits the considerations
that may guide the Attorney General in exercising her dis-
cretion to determine who, among those eligible, will be ac-
corded grace. It could be argued that if the Attorney Gen-
eral determined that any entry fraud or misrepresentation,
no matter how minor and no matter what the attendant cir-
cumstances, would cause her to withhold waiver, she would
not be exercising the conferred discretion at all, but would
be making a nullity of the statute. But that is a far cry from
respondent’s argument that all entry fraud must be excused,
which is untenable.

Respondent asserts (and the United States acknowledges)
that it is the settled policy of the INS to disregard entry
fraud or misrepresentation, no matter how egregious, in
making the waiver determination. See Delmundo v. INS,
43 F. 3d 436, 440 (CA9 1994). This is such a generous dispo-
sition that it may suggest a belief on the part of the agency
that the statute requires it; and such a belief is also sug-
gested by the INS’s frequent concessions in litigation that
the underlying fraud for which the alien is deportable
“should not be considered as an adverse factor in the balanc-
ing equation,” Liwanag v. INS, 872 F. 2d 685, 687 (CA5 1989);
see also Braun v. INS, 992 F. 2d 1016, 1020 (CA9 1993); Start
v. INS, 803 F. 2d 539, 542 (CA9 1986), withdrawn, 862 F. 2d
787 (1988). (Such concessions were facilitated, no doubt, by
the Ninth Circuit’s frequent intimations that the statute for-
bade consideration of the initial fraud. See Hernandez-
Robledo v. INS, 777 F. 2d 536, 541 (1985); see also Braun,
supra, at 1020; Delmundo, supra, at 441.) Before us, how-
ever, the United States disclaims such a position—and even
if that were the agency’s view we could not permit it to over-
come the unmistakable text of the law. See MCI Telecom-
munications Corp. v. American Telephone & Telegraph Co.,
512 U. S. 218, 229-230 (1994). But that does not render the
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INS’s practice irrelevant. Though the agency’s discretion is
unfettered at the outset, if it announces and follows—by rule
or by settled course of adjudication—a general policy by
which its exercise of discretion will be governed, an irratio-
nal departure from that policy (as opposed to an avowed
alteration of it) could constitute action that must be over-
turned as “arbitrary, capricious, [or] an abuse of discretion”
within the meaning of the Administrative Procedure Act, 5
U.S. C. §706(2)(A). The INS has not, however, disregarded
its general policy here; it has merely taken a narrow view of
what constitutes “entry fraud” under that policy, excluding
events removed in time and circumstance from respondent’s
entry: his preentry and postentry sham divorces, and the
fraud in his 1982 application for naturalization. The “entry
fraud” exception being, under the current statute, a rule of
the INS’s own invention, the INS is entitled, within reason,
to define that exception as it pleases. The Ninth Circuit
held that the acts of fraud counted against respondent can
be described as “inextricably intertwined” with, or an “ex-
tension” of, the fraudulent entry itself because they were
essential to its ultimate success or concealment. Perhaps
so, but it is up to the Attorney General whether she will
adopt an “inextricably intertwined” or “essential extension”
augmentation of her “entry fraud” exception. It is as-
suredly rational, and therefore lawful, for her to distinguish
aliens such as respondent who engage in a pattern of immi-
gration fraud from aliens who commit a single, isolated act
of misrepresentation.
The judgment of the Court of Appeals for the Ninth
Circuit is reversed.
It is so ordered.
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After an Ohio deputy sheriff stopped respondent Robinette for speeding,
gave him a verbal warning, and returned his driver’s license, the deputy
asked whether he was carrying illegal contraband, weapons, or drugs
in his car. Robinette answered “no” and consented to a search of
the car, which revealed a small amount of marijuana and a pill. He
was arrested and later charged with knowing possession of a con-
trolled substance when the pill turned out to be methylenedioxy-
methamphetamine. Following denial of his pretrial suppression mo-
tion, he was found guilty, but the Ohio Court of Appeals reversed on
the ground that the search resulted from an unlawful detention. The
State Supreme Court affirmed, establishing as a bright-line prerequisite
for consensual interrogation under these circumstances the requirement
that an officer clearly state when a citizen validly detained for a traffic
offense is “legally free to go.”

Held:

1. This Court has jurisdiction to review the Ohio Supreme Court’s
decision. The contention that jurisdiction is lacking because the Ohio
decision rested in part upon the State Constitution is rejected under
Michigan v. Long, 463 U.S. 1032, 1040-1041. Although the opinion
below mentions the Ohio Constitution in passing, it clearly relies on
federal law, discussing and citing federal cases almost exclusively. It is
not dispositive that those citations appear only in the opinion and not in
the official syllabus. Under Zacchini v. Scripps-Howard Broadcasting
Co., 433 U. S. 562, 566, it is permissible to turn to an Ohio opinion’s body
when the syllabus speaks only in general terms of “the federal and Ohio
Constitutions.” Nor is the Court’s jurisdiction defeated by the addi-
tional holding below that continuing detention of a person stopped for a
traffic violation constitutes an illegal seizure when the officer’s motiva-
tion for continuing is not related to the purpose of the original, constitu-
tional stop and there are no articulable facts giving rise to a suspicion
of some separate illegal activity. Under Whren v. United States, 517
U. S. 806, 813, the officer’s subjective intentions do not make continued
detention illegal, so long as the detention is justified by the circum-
stances viewed objectively. Pp. 36-39.

2. The Fourth Amendment does not require that a lawfully seized
defendant be advised that he is “free to go” before his consent to search
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will be recognized as voluntary. The Amendment’s touchstone is rea-
sonableness, which is measured in objective terms by examining the
totality of the circumstances. In applying this test, the Court has con-
sistently eschewed bright-line rules, instead emphasizing the fact-
specific nature of the reasonableness inquiry. Indeed, in rejecting a per
se rule very similar to one adopted below, this Court has held that the
voluntariness of a consent to search is a question of fact to be deter-
mined from all the circumstances. Schneckloth v. Bustamonte, 412
U. S. 218, 248-249. The Ohio Supreme Court erred in holding other-
wise. It would be unrealistic to require the police to always inform
detainees that they are free to go before a consent to search may be
deemed voluntary. Cf. id., at 231. Pp. 39-40.

73 Ohio St. 3d 650, 653 N. E. 2d 695, reversed and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, SOUTER, THOMAS, and BREYER, JJ., joined.
GINSBURG, J., filed an opinion concurring in the judgment, post, p. 40.
STEVENS, J., filed a dissenting opinion, post, p. 45.

Carley J. Ingram argued the cause for petitioner. With
her on the briefs was Mathias H. Heck, Jr.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. On the brief were
Solicitor General Days, Acting Assistant Attorney General
Keeney, Deputy Solicitor General Dreeben, Paul A. Engel-
mayer, and Joseph C. Wyderko.

James D. Ruppert argued the cause and filed a brief for
respondent.*

*Briefs of amici curiae urging reversal were filed for the State of Ala-
bama et al. by Betty D. Montgomery, Attorney General of Ohio, Jeffrey
S. Sutton, State Solicitor, and Simon B. Karas, and by the Attorneys
General for their respective States as follows: Jeff Sessions of Alabama,
Daniel E. Lungren of California, Gale A. Norton of Colorado, M. Jane
Brady of Delaware, Robert Butterworth of Florida, Margery S. Bronster
of Hawaii, Alan G. Lance of Idaho, Jim Ryan of Illinois, Carla J. Stovall
of Kansas, A. B. Chandler 111 of Kentucky, Richard P. Ieyoub of Louisiana,
Andrew Ketterer of Maine, J Joseph Curran, Jr., of Maryland, Scott
Harshbarger of Massachusetts, Frank J. Kelley of Michigan, Hubert H.
Humphrey 1II of Minnesota, Mike Moore of Mississippi, Joseph P. Ma-
zurek of Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

We are here presented with the question whether the
Fourth Amendment requires that a lawfully seized defendant
must be advised that he is “free to go” before his consent
to search will be recognized as voluntary. We hold that it
does not.

This case arose on a stretch of Interstate 70 north of Day-
ton, Ohio, where the posted speed limit was 45 miles per
hour because of construction. Respondent Robert D. Robi-
nette was clocked at 69 miles per hour as he drove his car
along this stretch of road, and was stopped by Deputy Roger
Newsome of the Montgomery County Sheriff’s Office. New-
some asked for and was handed Robinette’s driver’s license,
and he ran a computer check which indicated that Robinette
had no previous violations. Newsome then asked Robinette
to step out of his car, turned on his mounted video camera,
issued a verbal warning to Robinette, and returned his
license.

At this point, Newsome asked, “One question before you
get gone: [AJre you carrying any illegal contraband in your

of Nevada, Jeffrey R. Howard of New Hampshire, Deborah T. Poritz of
New Jersey, Dennis C. Vacco of New York, Michael F. Easley of North
Carolina, W. A. Drew Edmondson of Oklahoma, Theodore Kulongoski of
Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Jeffrey B. Pine of Rhode
Island, Mark Bennett of South Dakota, Charles W. Bursen of Tennessee,
Dan Morales of Texas, Jeffrey L. Amestoy of Vermont, James S. Gilmore
111 of Virginia, Darrell V. McGraw, Jr., of West Virginia, James E. Doyle
of Wisconsin, and William U. Hill of Wyoming; and for Americans for
Effective Law Enforcement, Inc., by Fred E. Inbau, Wayne W. Schmidt,
James P. Manak, and Bernard J. Farber.

Tracey Maclin, Steven R. Shapiro, and Jeffrey M. Gamso filed a brief
for the American Civil Liberties Union et al. as amict curiae urging
affirmance.

Briefs of amicus curiae were filed for the National Association of Crimi-
nal Defense Lawyers by Sheryl Gordon McCloud; and for the Ohio Asso-
ciation of Criminal Defense Lawyers by W. Andrew Hasselbach.
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car? Any weapons of any kind, drugs, anything like that?”
App. to Brief for Respondent 2 (internal quotation marks
omitted). Robinette answered “no” to these questions, after
which Deputy Newsome asked if he could search the car.
Robinette consented. In the car, Deputy Newsome discov-
ered a small amount of marijuana and, in a film container, a
pill which was later determined to be methylenedioxymeth-
amphetamine (MDMA). Robinette was then arrested and
charged with knowing possession of a controlled substance,
MDMA, in violation of Ohio Rev. Code Ann. §2925.11(A)
(1993).

Before trial, Robinette unsuccessfully sought to suppress
this evidence. He then pleaded “no contest,” and was found
guilty. On appeal, the Ohio Court of Appeals reversed, rul-
ing that the search resulted from an unlawful detention.
The Supreme Court of Ohio, by a divided vote, affirmed. 73
Ohio St. 3d 650, 653 N. E. 2d 695 (1995). In its opinion, that
court established a bright-line prerequisite for consensual
interrogation under these circumstances:

“The right, guaranteed by the federal and Ohio Consti-
tutions, to be secure in one’s person and property re-
quires that citizens stopped for traffic offenses be clearly
informed by the detaining officer when they are free to
go after a valid detention, before an officer attempts to
engage in a consensual interrogation. Any attempt at
consensual interrogation must be preceded by the
phrase ‘At this time you legally are free to go’ or by
words of similar import.” Id., at 650-651, 653 N. E. 2d,
at 696.

We granted certiorari, 516 U. S. 1157 (1996), to review this
per se rule, and we now reverse.

We must first consider whether we have jurisdiction to
review the Ohio Supreme Court’s decision. Respondent
contends that we lack such jurisdiction because the Ohio
decision rested upon the Ohio Constitution, in addition to the
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Federal Constitution. Under Michigan v. Long, 463 U. S.
1032 (1983), when “a state court decision fairly appears to
rest primarily on federal law, or to be interwoven with the
federal law, and when the adequacy and independence of any
possible state law ground is not clear from the face of the
opinion, we will accept as the most reasonable explanation
that the state court decided the case the way it did because
it believed that federal law required it to do so.”* Id., at
1040-1041. Although the opinion below mentions Art. I,
§14, of the Ohio Constitution in passing (a section which
reads identically to the Fourth Amendment), the opinion
clearly relies on federal law nevertheless. Indeed, the only
cases it discusses or even cites are federal cases, except for
one state case which itself applies the Federal Constitution.

Our jurisdiction is not defeated by the fact that these cita-
tions appear in the body of the opinion, while, under Ohio
law, “[the] Supreme Court speaks as a court only through
the syllabi of its cases.” See Ohio v. Gallagher, 425 U. S.
257, 259 (1976). When the syllabus, as here, speaks only in
general terms of “the federal and Ohio Constitutions,” it is
permissible for us to turn to the body of the opinion to dis-
cern the grounds for decision. Zacchini v. Scripps-Howard
Broadcasting Co., 433 U. S. 562, 566 (1977).

Respondent Robinette also contends that we may not
reach the question presented in the petition because the
Supreme Court of Ohio also held, as set out in the syllabus
paragraph (1):

“When the motivation behind a police officer’s continued
detention of a person stopped for a traffic violation is
not related to the purpose of the original, constitutional
stop, and when that continued detention is not based on
any articulable facts giving rise to a suspicion of some

*Respondent and his amici ask us to take this opportunity to depart
from Michigan v. Long. We are no more persuaded by this argument
now than we were two Terms ago, see Arizona v. Evans, 514 U.S. 1
(1995), and we again reaffirm the Long presumption.
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separate illegal activity justifying an extension of the
detention, the continued detention constitutes an illegal
seizure.” 73 Ohio St. 3d, at 650, 663 N. E. 2d, at 696.

In reliance on this ground, the Supreme Court of Ohio held
that when Newsome returned to Robinette’s car and asked
him to get out of the car, after he had determined in his
own mind not to give Robinette a ticket, the detention then
became unlawful.

Respondent failed to make any such argument in his brief
in opposition to certiorari. See this Court’s Rule 15.2. We
believe the issue as to the continuing legality of the detention
is a “predicate to an intelligent resolution” of the question
presented, and therefore “fairly included therein.” This
Court’s Rule 14.1(a); Vance v. Terrazas, 444 U. S. 252, 258—
259, n. 5 (1980). The parties have briefed this issue, and we
proceed to decide it.

We think that under our recent decision in Whren v.
United States, 517 U.S. 806 (1996) (decided after the
Supreme Court of Ohio decided the present case), the sub-
jective intentions of the officer did not make the continued
detention of respondent illegal under the Fourth Amend-
ment. As we made clear in Whren, “‘the fact that [an] offi-
cer does not have the state of mind which is hypothecated
by the reasons which provide the legal justification for the
officer’s action does not invalidate the action taken as long
as the circumstances, viewed objectively, justify that action.’
. .. Subjective intentions play no role in ordinary, probable-
cause Fourth Amendment analysis.” Id., at 813 (quoting
Scott v. United States, 436 U. S. 128, 138 (1978)). And there
is no question that, in light of the admitted probable cause
to stop Robinette for speeding, Deputy Newsome was ob-
jectively justified in asking Robinette to get out of the car,
subjective thoughts notwithstanding. See Pennsylvania v.
Mimms, 434 U. S. 106, 111, n. 6 (1977) (“We hold . . . that
once a motor vehicle has been lawfully detained for a traffic
violation, the police officers may order the driver to get out
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of the vehicle without violating the Fourth Amendment’s
proscription of unreasonable searches and seizures”).

We now turn to the merits of the question presented. We
have long held that the “touchstone of the Fourth Amend-
ment is reasonableness.” Florida v. Jimeno, 500 U. S. 248,
250 (1991). Reasonableness, in turn, is measured in objec-
tive terms by examining the totality of the circumstances.

In applying this test we have consistently eschewed
bright-line rules, instead emphasizing the fact-specific nature
of the reasonableness inquiry. Thus, in Florida v. Royer,
460 U. S. 491 (1983), we expressly disavowed any “litmus-
paper test” or single “sentence or . .. paragraph . . . rule,”
in recognition of the “endless variations in the facts and
circumstances” implicating the Fourth Amendment. Id., at
506. Then, in Michigan v. Chesternut, 486 U. S. 567 (1988),
when both parties urged “bright-line rule[s] applicable to all
investigatory pursuits,” we rejected both proposed rules as
contrary to our “traditional contextual approach.” Id., at
572-573. And again, in Florida v. Bostick, 501 U.S. 429
(1991), when the Florida Supreme Court adopted a per se
rule that questioning aboard a bus always constitutes a sei-
zure, we reversed, reiterating that the proper inquiry neces-
sitates a consideration of “all the circumstances surrounding
the encounter.” Id., at 439.

We have previously rejected a per se rule very similar to
that adopted by the Supreme Court of Ohio in determining
the validity of a consent to search. In Schneckloth v. Busta-
monte, 412 U. S. 218 (1973), it was argued that such a consent
could not be valid unless the defendant knew that he had a
right to refuse the request. We rejected this argument:
“While knowledge of the right to refuse consent is one factor
to be taken into account, the government need not establish
such knowledge as the sine qua non of an effective consent.”
Id., at 227. And just as it “would be thoroughly impractical
to impose on the normal consent search the detailed require-
ments of an effective warning,” id., at 231, so too would it be



40 OHIO v. ROBINETTE

GINSBURG, J., concurring in judgment

unrealistic to require police officers to always inform detain-
ees that they are free to go before a consent to search may
be deemed voluntary.

The Fourth Amendment test for a valid consent to search
is that the consent be voluntary, and “[v]oluntariness is a
question of fact to be determined from all the circum-
stances,” id., at 248-249. The Supreme Court of Ohio hav-
ing held otherwise, its judgment is reversed, and the case
is remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.

JUSTICE GINSBURG, concurring in the judgment.

Robert Robinette’s traffic stop for a speeding violation on
an interstate highway in Ohio served as prelude to a search
of his automobile for illegal drugs. Robinette’s experience
was not uncommon in Ohio. As the Ohio Supreme Court
related, the sheriff’s deputy who detained Robinette for
speeding and then asked Robinette for permission to search
his vehicle “was on drug interdiction patrol at the time.” 73
Ohio St. 3d 650, 651, 653 N. E. 2d 695, 696 (1995). The dep-
uty testified in Robinette’s case that he routinely requested
permission to search automobiles he stopped for traffic
violations. Ibid. According to the deputy’s testimony in
another prosecution, he requested consent to search in 786
traffic stops in 1992, the year of Robinette’s arrest. State
v. Retherford, 93 Ohio App. 3d 586, 594, n. 3, 639 N. E. 2d
498, 503, n. 3, dism’d, 69 Ohio St. 3d 1488, 635 N. E. 2d 43
(1994).

From their unique vantage point, Ohio’s courts observed
that traffic stops in the State were regularly giving way to
contraband searches, characterized as consensual, even when
officers had no reason to suspect illegal activity. One Ohio
appellate court noted: “[H]Jundreds, and perhaps thousands
of Ohio citizens are being routinely delayed in their travels
and asked to relinquish to uniformed police officers their
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right to privacy in their automobiles and luggage, sometimes
for no better reason than to provide an officer the opportu-
nity to ‘practice’ his drug interdiction technique.” 93 Ohio
App. 3d, at 594, 639 N. E. 2d, at 503 (footnote omitted).
Against this background, the Ohio Supreme Court deter-
mined, and announced in Robinette’s case, that the federal
and state constitutional rights of Ohio citizens to be secure
in their persons and property called for the protection of a
clear-cut instruction to the State’s police officers: An officer
wishing to engage in consensual interrogation of a motorist
at the conclusion of a traffic stop must first tell the motorist
that he or she is free to go. The Ohio Supreme Court de-
scribed the need for its first-tell-then-ask rule this way:

“The transition between detention and a consensual
exchange can be so seamless that the untrained eye may
not notice that it has occurred. . ..

“Most people believe that they are validly in a police
officer’s custody as long as the officer continues to inter-
rogate them. The police officer retains the upper hand
and the accouterments of authority. That the officer
lacks legal license to continue to detain them is unknown
to most citizens, and a reasonable person would not feel
free to walk away as the officer continues to address
him.

“While the legality of consensual encounters between
police and citizens should be preserved, we do not be-
lieve that this legality should be used by police officers
to turn a routine traffic stop into a fishing expedition for
unrelated criminal activity. The Fourth Amendment
to the federal Constitution and Section 14, Article I of
the Ohio Constitution exist to protect citizens against
such an unreasonable interference with their liberty.”
73 Ohio St. 3d, at 6564-655, 653 N. E. 2d, at 698-699.
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Today’s opinion reversing the decision of the Ohio Su-
preme Court does not pass judgment on the wisdom of the
first-tell-then-ask rule. This Court’s opinion simply clarifies
that the Ohio Supreme Court’s instruction to police officers
in Ohio is not, under this Court’s controlling jurisprudence,
the command of the Federal Constitution. See ante, at 39—
40. The Ohio Supreme Court invoked both the Federal Con-
stitution and the Ohio Constitution without clearly indicating
whether state law, standing alone, independently justified
the court’s rule. The ambiguity in the Ohio Supreme
Court’s decision renders this Court’s exercise of jurisdiction
proper under Michigan v. Long, 463 U. S. 1032, 1040-1042
(1983), and this Court’s decision on the merits is consistent
with the Court’s “totality of the circumstances” Fourth
Amendment precedents, see ante, at 39. I therefore concur
in the Court’s judgment.

I write separately, however, because it seems to me im-
probable that the Ohio Supreme Court understood its first-
tell-then-ask rule to be the Federal Constitution’s mandate
for the Nation as a whole. “[A] State is free as a matter of
its own law to impose greater restrictions on police activity
than those this Court holds to be necessary upon federal con-
stitutional standards.” Oregon v. Hass, 420 U.S. 714, 719
(1975).* But ordinarily, when a state high court grounds a
rule of criminal procedure in the Federal Constitution, the

*Formerly, the Ohio Supreme Court was “reluctant to use the Ohio Con-
stitution to extend greater protection to the rights and civil liberties of
Ohio citizens” and had usually not taken advantage of opportunities to
“usle] the Ohio Constitution as an independent source of constitutional
rights.” Arnold v. Cleveland, 67 Ohio St. 3d 35, 42, n. 8, 616 N. E. 2d
163, 168, n. 8 (1993). Recently, however, the state high court declared:
“The Ohio Constitution is a document of independent force. . . . As long
as state courts provide at least as much protection as the United States
Supreme Court has provided in its interpretation of the federal Bill of
Rights, state courts are unrestricted in according greater civil liberties
and protections to individuals and groups.” Id., at 35, 616 N. E. 2d, at
164 (syllabus).



Cite as: 519 U. S. 33 (1996) 43

GINSBURG, J., concurring in judgment

court thereby signals its view that the Nation’s Constitution
would require the rule in all 50 States. Given this Court’s
decisions in consent-to-search cases such as Schneckloth v.
Bustamonte, 412 U. S. 218 (1973), and Florida v. Bostick, 501
U. S. 429 (1991), however, I suspect that the Ohio Supreme
Court may not have homed in on the implication ordinarily
to be drawn from a state court’s reliance on the Federal Con-
stitution. In other words, I question whether the Ohio
court thought of the strict rule it announced as a rule for the
governance of police conduct not only in Miami County, Ohio,
but also in Miami, Florida.

The first-tell-then-ask rule seems to be a prophylactic
measure not so much extracted from the text of any consti-
tutional provision as crafted by the Ohio Supreme Court to
reduce the number of violations of textually guaranteed
rights. In Miranda v. Arizona, 384 U.S. 436 (1966), this
Court announced a similarly motivated rule as a minimal
national requirement without suggesting that the text of
the Federal Constitution required the precise measures the
Court’s opinion set forth. See id., at 467 (“[T]he Constitu-
tion [does not] necessarily requir[e] adherence to any particu-
lar solution” to the problems associated with custodial inter-
rogations.); see also Oregon v. Elstad, 470 U.S. 298, 306
(1985) (“The Miranda exclusionary rule . . . sweeps more
broadly than the Fifth Amendment itself.”). Although all
parts of the United States fall within this Court’s domain,
the Ohio Supreme Court is not similarly situated. That
court can declare prophylactic rules governing the conduct
of officials in Ohio, but it cannot command the police forces
of sister States. The very ease with which the Court today
disposes of the federal leg of the Ohio Supreme Court’s deci-
sion strengthens my impression that the Ohio Supreme
Court saw its rule as a measure made for Ohio, designed to
reinforce in that State the right of the people to be secure
against unreasonable searches and seizures.
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The Ohio Supreme Court’s syllabus and opinion, however,
were ambiguous. Under Long, the existence of ambiguity
regarding the federal- or state-law basis of a state-court
decision will trigger this Court’s jurisdiction. Long governs
even when, all things considered, the more plausible reading
of the state court’s decision may be that the state court did
not regard the Federal Constitution alone as a sufficient
basis for its ruling. Compare Arizona v. Evans, 514 U. S.
1, 79 (1995), with id., at 31-33 (GINSBURG, J., dissenting).

It is incumbent on a state court, therefore, when it deter-
mines that its State’s laws call for protection more complete
than the Federal Constitution demands, to be clear about
its ultimate reliance on state law. Similarly, a state court
announcing a new legal rule arguably derived from both
federal and state law can definitively render state law an
adequate and independent ground for its decision by a
simple declaration to that effect. A recent Montana Su-
preme Court opinion on the scope of an individual’s privilege
against self-incrimination includes such a declaration:

“While we have devoted considerable time to a lengthy
discussion of the application of the Fifth Amendment to
the United States Constitution, it is to be noted that this
holding is also based separately and independently on
[the defendant’s] right to remain silent pursuant to Arti-
cle II, Section 25 of the Montana Constitution.” State
v. Fuller, 276 Mont. 155, 167, 915 P. 2d 809, 816, cert.
denied, post, p. 930.

An explanation of this order meets the Court’s instruction in
Long that “[i]f the state court decision indicates clearly and
expressly that it is alternatively based on bona fide separate,
adequate, and independent grounds, [this Court] will not
undertake to review the decision.” 463 U. S, at 1041.

On remand, the Ohio Supreme Court may choose to clarify
that its instructions to law enforcement officers in Ohio find
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adequate and independent support in state law, and that in
issuing these instructions, the court endeavored to state dis-
positively only the law applicable in Ohio. See Evans, 514
U. S., at 30-34 (GINSBURG, J., dissenting). To avoid misun-
derstanding, the Ohio Supreme Court must itself speak with
the clarity it sought to require of its State’s police officers.
The efficacy of its endeavor to safeguard the liberties of Ohi-
oans without disarming the State’s police can then be tested
in the precise way Our Federalism was designed to work.
See, e. g., Kaye, State Courts at the Dawn of a New Century:
Common Law Courts Reading Statutes and Constitutions,
70 N. Y. U. L. Rew. 1, 11-18 (1995); Linde, First Things First:
Rediscovering the States’ Bills of Rights, 9 U. Balt. L. Rew.
379, 392-396 (1980).

JUSTICE STEVENS, dissenting.

The Court’s holding today is narrow: The Federal Consti-
tution does not require that a lawfully seized person be
advised that he is “free to go” before his consent to search
will be recognized as voluntary. I agree with that holding.
Given the Court’s reading of the opinion of the Supreme
Court of Ohio, I also agree that it is appropriate for the
Court to limit its review to answering the sole question
presented in the State’s certiorari petition.! As I read the
state-court opinion, however, the prophylactic rule an-
nounced in the second syllabus was intended as a guide to
the decision of future cases rather than an explanation of the
decision in this case. I would therefore affirm the judgment
of the Supreme Court of Ohio because it correctly held that
respondent’s consent to the search of his vehicle was the
product of an unlawful detention. Moreover, it is important

1“Whether the Fourth Amendment to the United States Constitution
requires police officers to inform motorists, lawfully stopped for traffic
violations, that the legal detention has concluded before any subsequent
interrogation or search will be found to be consensual?” Pet. for Cert. i.
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to emphasize that nothing in the Federal Constitution—or in
this Court’s opinion—prevents a State from requiring its law
enforcement officers to give detained motorists the advice
mandated by the Ohio court.

I

The relevant facts are undisputed.? Officer Newsome
stopped respondent because he was speeding. Neither at
the time of the stop nor at any later time prior to the search
of respondent’s vehicle did the officer have any basis for be-
lieving that there were drugs in the car. After ordering
respondent to get out of his car, issuing a warning, and re-
turning his driver’s license, Newsome took no further action
related to the speeding violation. He did, however, state:
“One question before you get gone: are you carrying any
illegal contraband in your car? Any weapons of any kind,
drugs, anything like that?” Thereafter, he obtained re-
spondent’s consent to search the car.

These facts give rise to two questions of law: whether re-
spondent was still being detained when the “one question”
was asked, and, if so, whether that detention was unlawful.
In my opinion the Ohio Appellate Court and the Ohio
Supreme Court correctly answered both of those questions.

The Ohio Supreme Court correctly relied upon United
States v. Mendenhall, 446 U. S. 544 (1980),> which stated that
“a person has been ‘seized’ within the meaning of the Fourth
Amendment . . . if, in view of all of the circumstances sur-
rounding the incident, a reasonable person would have be-
lieved that he was not free to leave.” Id., at 554 (opinion of
Stewart, J.); see Michigan v. Chesternut, 486 U. S. 567, 573
(1988) (noting that “[t]he Court has since embraced this
test”). See also Florida v. Bostick, 501 U. S. 429, 435-436
(1991) (applying variant of this approach). The Ohio Court

2This is in part because crucial portions of the exchange were video-
taped; this recording is a part of the record.
3See 73 Ohio St. 3d 650, 654, 6563 N. E. 2d 695, 698 (1995).
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of Appeals applied a similar analysis. See App. to Pet. for
Cert. 17-18.

Several circumstances support the Ohio courts’ conclusion
that a reasonable motorist in respondent’s shoes would have
believed that he had an obligation to answer the “one ques-
tion” and that he could not simply walk away from the offi-
cer, get back in his car, and drive away. The question itself
sought an answer “before you get gone.” In addition, the
facts that respondent had been detained, had received no ad-
vice that he was free to leave, and was then standing in front
of a television camera in response to an official command are
all inconsistent with an assumption that he could reasonably
believe that he had no duty to respond. The Ohio Supreme
Court was surely correct in stating: “Most people believe
that they are validly in a police officer’s custody as long as
the officer continues to interrogate them. The police officer
retains the upper hand and the accouterments of authority.
That the officer lacks legal license to continue to detain them
is unknown to most citizens, and a reasonable person would
not feel free to walk away as the officer continues to address
him.” 73 Ohio St. 3d, at 655, 6563 N. E. 2d, at 698.*

Moreover, as an objective matter it is fair to presume that
most drivers who have been stopped for speeding are in a
hurry to get to their destinations; such drivers have no inter-
est in prolonging the delay occasioned by the stop just to
engage in idle conversation with an officer, much less to allow

4 A learned commentator has expressed agreement on this point. See
4 W. LaFave, Search and Seizure §9.3(a), p. 112 (3d ed. 1996 and Supp.
1997) (“Given the fact that [defendant] quite clearly had been seized when
his car was pulled over, the return of the credentials hardly manifests a
change in status when it was immediately followed by interrogation con-
cerning other criminal activity”); see also ibid. (approving of Ohio Su-
preme Court’s analysis in this case). We have indicated as much our-
selves in the past. See Berkemer v. McCarty, 468 U. S. 420, 436 (1984)
(“Certainly few motorists would feel free either to disobey a directive to
pull over or to leave the scene of a traffic stop without being told they
might do so”).
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a potentially lengthy search.” I also assume that motor-
ists—even those who are not carrying contraband—have an
interest in preserving the privacy of their vehicles and pos-
sessions from the prying eyes of a curious stranger. The
fact that this particular officer successfully used a similar
method of obtaining consent to search roughly 786 times
in one year, State v. Retherford, 93 Ohio App. 3d 586, 591-
592, 639 N. E. 2d 498, 502, dism’d, 69 Ohio St. 3d 1488, 635
N. E. 2d 43 (1994), indicates that motorists generally respond
in a manner that is contrary to their self-interest. Repeated
decisions by ordinary citizens to surrender that interest can-
not satisfactorily be explained on any hypothesis other than
an assumption that they believed they had a legal duty to
do so.

The Ohio Supreme Court was therefore entirely correct
to presume in the first syllabus preceding its opinion that a
“continued detention” was at issue here. 73 Ohio St. 3d, at
650, 653 N. E. 2d, at 696. The Ohio Court of Appeals
reached a similar conclusion. In response to the State’s con-

5Though this search does not appear to have been particularly intrusive,
that may not always be so. See Brief for American Civil Liberties Union
et al. as Amici Curiae 28-29. Indeed, our holding in Florida v. Jimeno,
500 U. S. 248 (1991), allowing police to open closed containers in the con-
text of an automobile consent search where the “consent would reasonably
be understood to extend to a particular container,” id., at 252, ensures
that many motorists will wind up “consenting” to a far broader search
than they might have imagined. See id., at 254-255 (“only objection that
the police could have to” a rule requiring police to seek consent to search
containers as well as the automobile itself “is that it would prevent them
from exploiting the ignorance of a citizen who simply did not anticipate
that his consent to search the car would be understood to authorize the
police to rummage through his packages”) (Marshall, J., dissenting).

6Tt is ordinarily the syllabus that precedes an Ohio Supreme Court opin-
ion, rather than the opinion itself, that states the law of the case. Cassidy
v. Glossip, 12 Ohio St. 2d 17, 24, 231 N. E. 2d 64, 68 (1967); see Migra v.
Warren City School Dist. Bd. of Ed., 465 U. S. 75, 86, n. 8 (1984); Ohio v.
Gallagher, 425 U. S. 257, 259 (1976).
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tention that Robinette “was free to go” at the time consent
was sought, that court held—after reviewing the record—
that “a reasonable person in Robinette’s position would not
believe that the investigative stop had been concluded, and
that he or she was free to go, so long as the police officer
was continuing to ask investigative questions.” App. to Pet.
for Cert. 17-18. As I read the Ohio opinions, these determi-
nations were independent of the bright-line rule criticized by
the majority.” I see no reason to disturb them.

In the first syllabus, the Ohio Supreme Court also an-
swered the question whether the officer’s continued deten-
tion of respondent was lawful or unlawful. See ante, at 37—
38. Although there is a possible ambiguity in the use of the
word “motivation” in the Ohio Supreme Court’s explanation
of why the traffic officer’s continued detention of respondent
was an illegal seizure, the first syllabus otherwise was a cor-
rect statement of the relevant federal rule as well as the
relevant Ohio rule. As this Court points out in its opinion,
as a matter of federal law the subjective motivation of the
officer does not determine the legality of a detention. Be-
cause I assume that the learned judges sitting on the Ohio
Supreme Court were well aware of this proposition, we
should construe the syllabus generously by replacing the
ambiguous term “motivation behind” with the term “justifi-
cation for” in order to make the syllabus unambiguously
state the correct rule of federal law. So amended, the con-
trolling proposition of federal law reads:

“When the [justification for] a police officer’s continued
detention of a person stopped for a traffic violation is

"Indeed, the first paragraph of the Ohio Supreme Court’s opinion clearly
indicates that the bright-line rule was meant to apply only in future cases.
The Ohio Supreme Court first explained: “We find that the search was
invalid since it was the product of an unlawful seizure.” 73 Ohio St. 3d,
at 652, 653 N. E. 2d, at 697. Only then did the court proceed to point out
that it would “also use this case to establish a bright-line test ....” Ibid.
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not related to the purpose of the original, constitutional
stop, and when that continued detention is not based on
any articulable facts giving rise to a suspicion of some
separate illegal activity justifying an extension of the
detention, the continued detention constitutes an illegal
seizure.” 73 Ohio St. 3d, at 650, 653 N. E. 2d, at 696.

Notwithstanding that the subjective motivation for the
officer’s decision to stop respondent related to drug inter-
diction, the legality of the stop depended entirely on the fact
that respondent was speeding. Of course, “[al]s a general
matter, the decision to stop an automobile is reasonable
where the police have probable cause to believe that a traffic
violation has occurred.” Whren v. United States, 517 U. S.
806, 810 (1996). As noted above, however, by the time Robi-
nette was asked for consent to search his automobile, the
lawful traffic stop had come to an end; Robinette had been
given his warning, and the speeding violation provided no
further justification for detention. The continued detention
was therefore only justifiable, if at all, on some other
grounds.®

At no time prior to the search of respondent’s vehicle did
any articulable facts give rise to a reasonable suspicion of
some separate illegal activity that would justify further
detention. See United States v. Sharpe, 470 U. S. 675, 682
(1985); United States v. Brignoni-Ponce, 422 U. S. 873, 881-
882 (1975); Terry v. Ohio, 392 U. S. 1, 21 (1968). As an objec-
tive matter, it inexorably follows that when the officer had
completed his task of either arresting or reprimanding the
driver of the speeding car, his continued detention of that

8Cf. Florida v. Royer, 460 U. S. 491, 500 (1983) (plurality opinion) (“[A]ln
investigative detention must be temporary and last no longer than is nec-
essary to effectuate the purpose of the stop”); United States v. Brignoni-
Ponce, 422 U. S. 873, 881 (1975) (“stop and inquiry must be ‘reasonably
related in scope to the justification for their initiation’” (quoting Terry v.
Ohio, 392 U. S. 1, 29 (1968)).
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person constituted an illegal seizure. This holding by the
Ohio Supreme Court is entirely consistent with federal law.?

The proper disposition follows as an application of well-
settled law. We held in Florida v. Royer, 460 U.S. 491
(1983), that a consent obtained during an illegal detention is
ordinarily ineffective to justify an otherwise invalid search.!’
See also Florida v. Bostick, 501 U. S., at 433—-434 (noting that
if consent was given during the course of an unlawful seizure,
the results of the search “must be suppressed as tainted
fruit”); Dunaway v. New York, 442 U. S. 200, 218-219 (1979);
Brown v. Illinois, 422 U. S. 590, 601-602 (1975). Cf. Wong
Sun v. United States, 371 U.S. 471 (1963). Because Robi-
nette’s consent to the search was the product of an unlawful
detention, “the consent was tainted by the illegality and was
ineffective to justify the search.” Royer, 460 U. S., at 507-
508 (plurality opinion). I would therefore affirm the judg-
ment below.

11

A point correctly raised by JUSTICE GINSBURG merits em-
phasis. The Court’s opinion today does not address either
the wisdom of the rule announced in the second syllabus pre-

9Since “this Court reviews judgments, not opinions,” Chevron U. S. A.
Inc. v. Natural Resources Defense Counctil, Inc., 467 U. S. 837, 842 (1984),
the Ohio Supreme Court’s holding that Robinette’s continued seizure was
illegal on these grounds provides a sufficient basis for affirming its
judgment.

OWriting for a plurality of the Court, Justice White explained that
“statements given during a period of illegal detention are inadmissible
even though voluntarily given if they are the product of the illegal deten-
tion and not the result of an independent act of free will.” 460 U.S., at
501. The defendant in Royer had been “illegally detained when he con-
sented to the search.” Id., at 507. As a result, the plurality agreed that
“the consent was tainted by the illegality and was ineffective to justify
the search.” Id., at 507-508. Concurring in the result, Justice Brennan
agreed with this much of the plurality’s decision, diverging on other
grounds. See id., at 509. Justice Brennan’s agreement on that narrow
principle represents the holding of the Court. See Marks v. United
States, 430 U. S. 188, 193 (1977).
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ceding the Ohio Supreme Court’s opinion or the validity of
that rule as a matter of Ohio law. Nevertheless the risk
that the narrowness of the Court’s holding may not be fully
understood prompts these additional words.

There is no rule of federal law that precludes Ohio from
requiring its police officers to give its citizens warnings that
will help them to understand whether a valid traffic stop has
come to an end, and will help judges to decide whether a
reasonable person would have felt free to leave under the
circumstances at issue in any given case.!!’ Nor, as I have
previously observed, is there anything “in the Federal Con-
stitution that prohibits a State from giving lawmaking power
to its courts.” Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 479, and n. 3 (1981) (dissenting opinion). Thus, as
far as we are concerned, whether Ohio acts through one
branch of its government or another, it has the same power
to enforce a warning rule as other States that may adopt
such rules by executive action.'

UTndeed, we indicated in Florida v. Bostick, 501 U. S. 429, 437 (1991),
that the fact a defendant had been explicitly advised that he could refuse
to give consent was relevant to the question whether he was seized at
the time consent was sought. And, in other cases, we have stressed the
importance of similar advice as a circumstance supporting the conclusion
that a consent to search was voluntary. See Schneckloth v. Bustamonte,
412 U. S. 218, 227 (1973); United States v. Mendenhall, 446 U. S. 544, 558—
559 (1980). Cf. Washington v. Chrisman, 455 U. S. 1, 9 (1982) (consent to
search was voluntary where defendant “consented, in writing, . . . after
being advised that his consent must be voluntary and that he had an abso-
lute right to refuse consent”).

2 As we are informed by a brief amicus curiae filed by Americans For
Effective Law Enforcement, Inc.: “Such a warning may be good police
practice, and indeed amicus knows that many law enforcement agencies
among our constituents have routinely incorporated a warning into their
Fourth Amendment consent forms that they use in the field, but it is pre-
cisely that—a practice and not a constitutional imperative. An officer
who includes such a warning in his request for consent undoubtedly pre-
sents a stronger case for a finding of voluntariness in a suppression hear-
ing, and we would not suggest that such agencies and officers do other-
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Moreover, while I recognize that warning rules provide
benefits to the law enforcement profession and the courts, as
well as to the public, I agree that it is not our function to
pass judgment on the wisdom of such rules. Accordingly,
while I have concluded that the judgment of the Supreme
Court of Ohio should be affirmed, and thus dissent from this
Court’s disposition of the case, I am in full accord with its
conclusion that the Federal Constitution neither mandates
nor prohibits the warnings prescribed by the Ohio Court.
Whether such a practice should be followed in Ohio is a mat-
ter for Ohio lawmakers to decide.

wise. We know, too, that instructors in many police training programs of
leading universities and management institutes routinely recommend such
warnings as a sound practice, likely to bolster the voluntariness of a con-
sent to search. [We ourselves] conduc[t] law enforcement training pro-
grams at the national level and many of our own speakers have made this
very point.” Brief for Americans For Effective Law Enforcement, Inc.,
as Amicus Curiae 1.
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UNITED STATES ET AL. v. JOSE, TRUSTEE OF JOSE
BUSINESS TRUST ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 95-2082. Decided December 2, 1996

In a proceeding to enforce two Internal Revenue Service (IRS) sum-
monses issued to respondent, petitioners, the United States and an IRS
agent, represented that the documents sought were for a civil investiga-
tion. The Magistrate found the summonses valid and enforceable for
the purpose stated. As the Magistrate recommended, the District
Court ordered enforcement of the summonses, but required the IRS to
give respondent five days’ notice before transferring summoned infor-
mation from its Examination Division to any other IRS office. Chal-
lenging the District Court’s authority to impose such a restriction, the
IRS appealed. The Ninth Circuit dismissed the appeal as not ripe be-
cause the record did not indicate that the Examination Division had
attempted to disclose the documents to any other IRS division; there-
fore the five-day notice requirement had not been triggered.

Held: The District Court issued a final, appealable order. Its decision
dispositively granted in part and denied in part the remedy requested.
The IRS prevailed to the extent that the District Court enforced the
summonses, but did not prevail to the extent that the District Court
imposed the five-day notice condition. With that disposition, the Dis-
trict Court completed its adjudication. This Court has expressly held
that IRS summons enforcement orders are subject to appellate review.
Church of Scientology of Cal. v. United States, 506 U. S. 9, 15. Finality,
not ripeness, is the doctrine governing appeals from district court to
circuit court. The Ninth Circuit cited, and this Court has found, no
authority supporting the Ninth Circuit’s cryptic declaration that the
conditional enforcement order was not ripe for appeal. The Court ex-
presses no opinion on the merits of the underlying dispute, but notes
that the matter implicates an intercircuit conflict.

Certiorari granted; 71 F. 3d 1484, reversed and remanded.

PER CURIAM.

Petitioners, the United States of America and Leslie M.
Nishimura, Revenue Agent of the Internal Revenue Service
(IRS or Service), commenced a proceeding to enforce two
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IRS summonses issued to Laddie F. Jose, as trustee for the
Jose Business Trust and Jose Family Trust. The Service
represented to the Magistrate that the documents sought
“are for the purpose of a civil investigation.” App. to Pet.
for Cert. 16a. The Magistrate found the summonses valid
and enforceable for the purpose stated. He did not address
the question whether the summons enforcement require-
ments “would be satisfied in the event petitioners decide to
pursue a criminal tax investigation.” Ibid. That question
was not before him in view of the sole purpose—civil investi-
gation—specified by the IRS. Ibid.

The Magistrate recommended that the District Court (1)
enforce petitioners’ summonses, and (2) require the IRS to
give respondent five days’ notice prior to any circulation or
transfer of the summoned documents to any division of the
IRS other than the Examination Division. Id., at 20a-21a.

Before the District Court, neither party objected to the
finding that the alleged civil investigation was a legitimate
purpose and that the summonses are valid and should be
enforced. Id., at 16a. The single issue in controversy was
“whether [the court] may restrict enforcement of petitioners’
summonses by requiring the IRS to notify respondent five
days in advance before circulating, transferring, or copying
the summon[ed] documents to any other division of the IRS,
including its [Clriminal Investigation Division.” Id., at 15a.
The District Court determined that the restriction was law-
ful and proper and entered a final order to that effect. Id.,
at 19a.

The Service appealed, asserting that the District Court
lacked authority to impose the restriction. The Ninth Cir-
cuit correctly recognized that it had jurisdiction “pursuant
to 28 U.S. C. §1291,” which authorizes appeals from “final
decisions.” It nonetheless dismissed the appeal “as not
ripe.” 71 F. 3d 1484, 1485 (1995). The majority stated:

“The record indicates that the IRS represented to the
district court that the documents requested of Jose were
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for civil tax examination purposes only, not for a crimi-
nal investigation. The record does not indicate that the
Examination Division has attempted to disclose the doc-
uments to any other IRS division, thereby triggering
the five-day notice requirement. Thus, any detrimental
impact the district court’s order may have on the IRS’s
investigation is, at this time, purely speculative. Ac-
cordingly, the IRS’s appeal is not ripe for review.”
Ibid.

The dissenting judge concluded that the case was “ready and
ripe” for decision, id., at 1486, and stated at some length her
reasons for believing that the restriction approved by the
District Court was unwarranted. The United States and
Revenue Agent Nishimura petitioned for certiorari. We
called for a response from trustee Jose, but he filed no brief
in opposition. We now reverse.

We express no opinion on the merits of the underlying
dispute. The matter, indeed, is one that implicates an inter-
circuit conflict.* We think it clear, however, that the Dis-
trict Court’s final order is indeed final. It is a decision dis-
positively granting in part and denying in part the remedy
requested. The IRS prevailed to the extent that the Dis-
trict Court enforced the summonses. The Service did not

*Compare United States v. Barrett, 837 F. 2d 1341, 1349-1351 (CA5
1988) (en banc) (per curiam) (District Court lacks authority to place condi-
tions on enforcement of IRS summons), cert. denied, 492 U. S. 926 (1989),
with United States v. Zolin, 809 F. 2d 1411, 1417 (CA9 1987) (upholding
conditions on enforcement of IRS summons), aff’d by an equally divided
Court, 491 U. S. 554, 561 (1989), and United States v. Author Servs., Inc.,
804 F. 2d 1520, 1525-1526 (CA9 1986) (District Court has “considerable”
discretion to set terms of enforcement order); see also Church of Scien-
tology of Cal. v. United States, 506 U. S. 9, 14-15, n. 7 (1992) (recognizing
split). The existing intercircuit conflict concerns judicial limitations on
disclosure by the agency seeking summons enforcement to other govern-
mental agencies. The instant case involves the related but distinct ques-
tion of the District Court’s authority to restrict sharing of information
within an agency.
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prevail to the extent that the District Court imposed a condi-
tion—an unqualified requirement that the IRS provide five
days’ notice to the trustee before transferring summoned in-
formation from its Examination Division to any other IRS
office. With that disposition, the District Court completed
its adjudication. “[W]e have expressly held that IRS sum-
mons enforcement orders are subject to appellate review.”
Church of Scientology of Cal. v. United States, 506 U. S. 9,
15 (1992) (citing Reisman v. Caplin, 375 U.S. 440, 449
(1964)). We adhere to that view, and note that appellate ju-
risdiction over final decisions does not turn on which side
prevailed in the District Court.

Finality, not ripeness, is the doctrine governing appeals
from district court to court of appeals. In this case, to gain
access to appeal from the District Court’s final decision to
the extent that it disfavored the Service, the IRS is not obli-
gated, first, to defy the District Court’s order. Nor is the
IRS required to provide notice of its intention to transfer
documents internally, for this is the very condition the IRS
seeks to attack on appeal.

The Court of Appeals cited no authority supporting its
cryptic declaration that the conditional enforcement order
was not ripe for appeal. We have found none. Indeed,
prior to this case, the Ninth Circuit itself had twice upheld
similar conditional enforcement orders. See United States
v. Zolin, 809 F. 2d 1411, 1417 (CA9 1987); United States v.
Author Servs., Inc., 804 F. 2d 1520, 1525-1526 (CA9 1986).
In neither case did the Court of Appeals avoid the merits
by interjecting the doctrine of ripeness. Aggrieved by the
conditional enforcement upheld in Zolin, the United States
petitioned this Court for a writ of certiorari. We granted
the writ, 488 U. S. 907 (1988), and affirmed the Ninth Cir-
cuit’s ruling by an equally divided Court, 491 U. S. 554, 561
(1989). We hardly would have done so had we considered
the matter unfit for review.
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For the reasons stated, we grant the petition for a writ of
certiorari, reverse the Ninth Circuit’s judgment dismissing
the appeal, and remand the case for further proceedings
consistent with this opinion.

It is so ordered.
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IN RE GAYDOS

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 96-5831. Decided December 2, 1996

Petitioner seeks leave to proceed in forma pauperis and requests this
Court to issue a writ of mandamus. She has been denied leave to pro-
ceed in forma pauperis 10 times and has filed at least 8 other petitions.

Held: Petitioner’s requests are denied. For the reasons discussed in
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 (per cu-
riam), the Clerk is directed not to accept any further petitions for cer-
tiorari or for extraordinary writs in noncriminal matters from petitioner
unless she pays the required docketing fee and submits her petition in
compliance with this Court’s Rule 33.1.

Motion denied.

PER CURIAM.

Pro se petitioner Maria L. Gaydos seeks leave to proceed
m forma pauperis and requests this Court to issue a writ of
mandamus ordering (1) the Clerk of the District Court for
the District of New Jersey to file her Freedom of Informa-
tion Act (FOIA) lawsuit challenging this Court’s orders in 10
previous cases in which Gaydos was denied leave to proceed
m forma pauperis under this Court’s Rule 39.8;* (2) the dis-
qualification of William T. Walsh, Clerk of the District Court,
and William K. Suter, Clerk of this Court; and (3) the issu-
ance of summons under Federal Rule of Civil Procedure 4.
In the alternative, she asks this Court to exercise its original
jurisdiction over her FOIA suit because her complaint con-
cerns this Court’s orders.

We deny petitioner’s requests. Petitioner is allowed until
December 23, 1996, within which to pay the docketing fees
required by Rule 38 and to submit her petition in compliance

*Rule 39.8 provides: “If satisfied that a petition for a writ of certiorari,
jurisdictional statement, or petition for an extraordinary writ . . . is frivo-
lous or malicious, the Court may deny a motion for leave to proceed in
Jorma pauperis.”
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with Rule 33.1. For the reasons discussed below, we direct
the Clerk of the Court not to accept any further petitions for
certiorari or for extraordinary writs in noncriminal matters
from petitioner unless she first pays the docketing fee re-
quired by Rule 38 and submits her petition in compliance
with Rule 33.1.

Petitioner has a history of frivolous, repetitive filings.
She has been denied leave to proceed in forma pauperis 10
times, and she has filed at least 8 other petitions. This most
recent petition is nearly incomprehensible, and alludes to,
among other things, fraud by the staff of this Court and im-
pending impeachment proceedings against Clerks Walsh and
Suter in the House of Representatives. We also note that
the relief she purports to seek has already been granted: The
District Court docketed petitioner’s FOIA complaint as Case
No. 96-CV-42435 on September 9, 1996, and promptly dis-
missed it “in its entirety” the following week.

We enter the order barring future in forma pauperis
filings for the reasons discussed in Martin v. District of
Columbia Court of Appeals, 506 U.S. 1 (1992). Because
petitioner has limited her abuse of our processes to noncrimi-
nal cases, we limit our sanction accordingly.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992), and cases
cited, I respectfully dissent.
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CATERPILLAR INC. v. LEWIS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 95-1263. Argued November 12, 1996—Decided December 10, 1996

Respondent Lewis, a Kentucky resident, commenced this civil action in
Kentucky state court after sustaining personal injuries while operating
a bulldozer. Asserting state-law claims, Lewis named as defendants
both the manufacturer of the bulldozer—petitioner Caterpillar Inc., a
Delaware corporation with its principal place of business in Illinois—and
the company that serviced the bulldozer—Whayne Supply Company, a
Kentucky corporation with its principal place of business in Kentucky.
Liberty Mutual Insurance Group, a Massachusetts corporation with its
principal place of business in that State, intervened as a plaintiff, assert-
ing subrogation claims against both Caterpillar and Whayne Supply for
workers’ compensation benefits Liberty Mutual had paid to Lewis on
behalf of his employer. Shortly after learning of a settlement agree-
ment between Lewis and Whayne Supply, Caterpillar filed a notice of
removal in Federal District Court, grounding federal jurisdiction on di-
versity of citizenship, see 28 U. S. C. §1332. The notice explained that
the case was nonremovable at the lawsuit’s start: Complete diversity
was absent then because plaintiff Lewis and defendant Whayne Supply
shared Kentucky citizenship. Caterpillar assumed that the settlement
agreement between these two parties would result in Whayne Supply’s
dismissal from the lawsuit, yielding complete diversity and rendering
the case removable. Lewis promptly moved to remand the case to state
court, asserting that diversity was defeated by Whayne Supply’s contin-
uing presence as a defendant due to Liberty Mutual’s subrogation claim
against it. The District Court denied the motion, erroneously conclud-
ing that diversity had become complete. Before trial, however, Liberty
Mutual’s subrogation claim against Whayne Supply was settled, and that
defendant was dismissed as a party. Complete diversity thereafter
existed. The case proceeded to trial, jury verdict, and judgment for
Caterpillar. The Sixth Circuit vacated the judgment, concluding that,
absent complete diversity at the time of removal, the District Court
lacked subject-matter jurisdiction.

Held: A district court’s error in failing to remand a case improperly re-
moved is not fatal to the ensuing adjudication if federal jurisdictional
requirements are met at the time judgment is entered. Pp. 67-78.
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(@) The general-diversity statute, §1332(a), authorizes federal court
jurisdiction over cases in which the citizenship of each plaintiff is di-
verse from the citizenship of each defendant. See Carden v. Arkoma
Associates, 494 U. S. 185, 187. When a plaintiff files a state-court civil
action over which the federal district courts would have original juris-
diction based on diversity of citizenship, the defendant or defendants
may remove the action to federal court, §1441(a), provided that no
defendant “is a citizen of the State in which such action is brought,”
§1441(b). In a case not originally removable from state court, a de-
fendant who receives a pleading or other paper indicating the post-
commencement satisfaction of federal jurisdictional requirements—e. g.,
by reason of a nondiverse party’s dismissal—may remove the case to
federal court within 30 days. §1446(b). No case, however, may be re-
moved based on diversity “more than 1 year after commencement of the
action.” Ibid. Once a defendant has filed a notice of removal in the
federal court, a plaintiff objecting to removal “on the basis of any defect
in removal procedure” may, within 30 days, file a motion to remand the
case to state court. §1447(c). This 30-day limit does not apply, how-
ever, to jurisdictional defects: “If at any time before final judgment it
appears that the district court lacks subject matter jurisdiction, the case
shall be remanded.” Ibid. Pp. 67-69.

(b) American Fire & Casualty Co. v. Finn, 341 U.S. 6, and Grubbs
v. General Elec. Credit Corp., 405 U. S. 699, are key cases in point and
tend in Caterpillar’s favor. Each suggests that the existence of
subject-matter jurisdiction at time of judgment may shield a judgment
against later jurisdictional attack despite an improper removal. Finn,
341 U. S., at 16; Grubbs, 405 U. S., at 700. However, neither decision
resolves dispositively a controversy of the kind here at issue, for neither
involved a plaintiff who moved promptly, but unsuccessfully, to remand
a case improperly removed from state court to federal court, and
then challenged on appeal a judgment entered by the federal court.
Pp. 70-73.

(c) Beyond question, as Lewis acknowledges, diversity became com-
plete in this case when Whayne Supply was formally dismissed as a
party. Nevertheless, Caterpillar moves too quickly in claiming that
elimination of the jurisdictional defect before trial also cured a statu-
tory flaw—Caterpillar’s failure to meet the §1441(a) requirement that
the case be fit for federal adjudication at the time the removal petition
was filed. By timely moving for remand, Lewis did all that was neces-
sary to preserve his objection to removal. An order denying a motion
to remand, “standing alone,” is “obviously . . . not final and [immediately]
appealable” as of right, Chicago, R. I. & P. R. Co. v. Stude, 346 U. S. 574,
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578, and a plaintiff is not required to take an interlocutory appeal pursu-
ant to 28 U. S. C. §1292(b) in order to avoid waiving whatever ultimate
appeal right he may have. Having preserved his objection, Lewis
urges that ultimate satisfaction of the subject-matter jurisdiction re-
quirement ought not swallow up antecedent statutory violations.
Lewis’ arguments in support of this position are hardly meritless, but
they run up against an overriding consideration. Once a diversity case
has been tried in federal court, with rules of decision supplied by state
law under the regime of Erie R. Co. v. Tompkins, 304 U. S. 64, considera-
tions of finality, efficiency, and economy become overwhelming. Cf,,
e. g., Newman-Green, Inc. v. Alfonzo-Larrain, 490 U. S. 826, 836. This
view is in harmony with a main theme of the removal scheme devised
by Congress, which calls for expeditious superintendence by district
courts. In this case, no jurisdictional defect lingered through judgment
in the District Court. To wipe out the adjudication postjudgment, and
return to state court a case now satisfying all federal jurisdictional re-
quirements, would impose an exorbitant cost on our dual court system,
a cost incompatible with the fair and unprotracted administration of
justice. Pp. 73-77.

(d) Lewis’ prediction that rejection of his petition will provide state-
court defendants with an enormous incentive to attempt unlawful re-
movals rests on an assumption this Court does not indulge—that federal
district courts generally will not comprehend, or will balk at applying,
the removal rules Congress has prescribed. The prediction further-
more assumes defendants’ readiness to gamble that any jurisdictional
defect, for example, the absence of complete diversity, will first escape
detection, then disappear prior to judgment. This Court is satisfied
that the well-advised defendant will foresee the likely outcome of an
unwarranted removal—a swift and nonreviewable remand order, see
§§1447(c), (d), attended by the displeasure of a district court whose
authority has been improperly invoked. Pp. 77-78.

Reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.

Kenneth S. Geller argued the cause for petitioner. With
him on the briefs were Michael R. Feagley, John E. Muench,
Charles Rothfeld, Leslie W. Morris 11, James B. Buda, and
Williom F. Maready.
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Leonard J. Stayton argued the cause for respondent.
With him on the brief were Paul Alan Levy and Alan B.
Morrison.™

JUSTICE GINSBURG delivered the opinion of the Court.

This case, commenced in a state court, involves personal
injury claims arising under state law. The case was re-
moved to a federal court at a time when, the Court of Ap-
peals concluded, complete diversity of citizenship did not
exist among the parties. Promptly after the removal, the
plaintiff moved to remand the case to the state court, but
the District Court denied that motion. Before trial of the
case, however, all claims involving the nondiverse defendant
were settled, and that defendant was dismissed as a party
to the action. Complete diversity thereafter existed. The
case proceeded to trial, jury verdict, and judgment for the
removing defendant. The Court of Appeals vacated the
judgment, concluding that, absent complete diversity at the
time of removal, the District Court lacked subject-matter
jurisdiction.

The question presented is whether the absence of complete
diversity at the time of removal is fatal to federal-court adju-
dication. We hold that a district court’s error in failing to
remand a case improperly removed is not fatal to the ensuing
adjudication if federal jurisdictional requirements are met at
the time judgment is entered.

I

Respondent James David Lewis, a resident of Kentucky,
filed this lawsuit in Kentucky state court on June 22, 1989,
after sustaining injuries while operating a bulldozer. As-
serting state-law claims based on defective manufacture,
negligent maintenance, failure to warn, and breach of war-

*Patrick W. Lee filed a brief for the Product Liability Advisory Council,
Inc., as amicus curiae urging reversal.
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ranty, Lewis named as defendants both the manufacturer of
the bulldozer—petitioner Caterpillar Inc., a Delaware corpo-
ration with its principal place of business in Illinois—and
the company that serviced the bulldozer—Whayne Supply
Company, a Kentucky corporation with its principal place of
business in Kentucky.

Several months later, Liberty Mutual Insurance Group,
the insurance carrier for Lewis’ employer, intervened in the
lawsuit as a plaintiff. A Massachusetts corporation with
its principal place of business in that State, Liberty Mutual
asserted subrogation claims against both Caterpillar and
Whayne Supply for workers’ compensation benefits Liberty
Mutual had paid to Lewis on behalf of his employer.

Lewis entered into a settlement agreement with defendant
Whayne Supply less than a year after filing his complaint.
Shortly after learning of this agreement, Caterpillar filed a
notice of removal, on June 21, 1990, in the United States Dis-
trict Court for the Eastern District of Kentucky. Ground-
ing federal jurisdiction on diversity of citizenship, see 28
U. S. C. §1332, Caterpillar satisfied with only a day to spare
the statutory requirement that a diversity-based removal
take place within one year of a lawsuit’s commencement, see
28 U.S.C. §1446(b). Caterpillar’s notice of removal ex-
plained that the case was nonremovable at the lawsuit’s
start: Complete diversity was absent then because plaintiff
Lewis and defendant Whayne Supply shared Kentucky citi-
zenship. App. 31. Proceeding on the understanding that
the settlement agreement between these two Kentucky par-
ties would result in the dismissal of Whayne Supply from the
lawsuit, Caterpillar stated that the settlement rendered the
case removable. Id., at 31-32.

Lewis objected to the removal and moved to remand the
case to state court. Lewis acknowledged that he had settled
his own claims against Whayne Supply. But Liberty Mutual
had not yet settled its subrogation claim against Whayne
Supply, Lewis asserted. Whayne Supply’s presence as a de-
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fendant in the lawsuit, Lewis urged, defeated diversity of
citizenship. Id., at 36. Without addressing this argument,
the District Court denied Lewis’ motion to remand on Sep-
tember 24, 1990, treating as dispositive Lewis’ admission
that he had settled his own claims against Whayne Supply.
Id., at 55.

Discovery, begun in state court, continued in the now fed-
eral lawsuit, and the parties filed pretrial conference papers
beginning in July 1991. In June 1993, plaintiff Liberty Mu-
tual and defendant Whayne Supply entered into a settlement
of Liberty Mutual’s subrogation claim, and the District Court
dismissed Whayne Supply from the lawsuit. With Caterpil-
lar as the sole defendant adverse to Lewis,! the case pro-

!In accord with 28 U.S. C. §1367 and Rule 14 of the Federal Rules
of Civil Procedure, Caterpillar, after removing the case to federal court,
impleaded Lewis’ employer, Gene Wilson Enterprises, a Kentucky cor-
poration, as a third-party defendant. See App. 2. Gene Wilson Enter-
prises, so far as the record shows, remained a named third-party defend-
ant, adverse solely to third-party plaintiff Caterpillar, through judgment.
See Brief for Respondent 5. No dispute ran between Lewis and his
employer, and Caterpillar’s third-party complaint against Gene Wilson En-
terprises had no bearing on the authority of the federal court to adjudicate
the diversity claims Lewis asserted against Caterpillar. See, e. g., Wich-
ita Railroad & Light Co. v. Public Util. Comm’n of Kan., 260 U. S. 48, 54
(1922) (federal jurisdiction once acquired on the ground of complete diver-
sity of citizenship is unaffected by the subsequent intervention “of a party
whose presence is not essential to a decision of the controversy between
the original parties”). As elaborated in 3 J. Moore, Moore’s Federal Prac-
tice 114.26, p. 14-116 (2d ed. 1996) (footnotes omitted): “Once federal sub-
ject matter jurisdiction is established over the underlying case between
[plaintiff] and [defendant], the jurisdictional propriety of each additional
claim is to be assessed individually. Thus, assuming that jurisdiction is
based upon diversity of citizenship between [plaintiff] and [defendant], the
question concerning impleader is whether there is a jurisdictional basis
for the claim by [defendant] against [third-party defendant]. The fact that
[plaintiff] and [third-party defendant] may be co-citizens is completely ir-
relevant. Unless [plaintiff] chooses to amend his complaint to assert a
claim against [third-party defendant], [plaintiff] and [third-party defend-
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ceeded to a six-day jury trial in November 1993, ending in a
unanimous verdict for Caterpillar. The District Court en-
tered judgment for Caterpillar on November 23, 1993, and
denied Lewis’ motion for a new trial on February 1, 1994.

On appeal, the Court of Appeals for the Sixth Circuit
accepted Lewis’ argument that, at the time of removal,
Whayne Supply remained a defendant in the case due to Lib-
erty Mutual’s subrogation claim against it. App. to Pet. for
Cert. 8a. Because the party lineup, on removal, included
Kentucky plaintiff Lewis and Kentucky defendant Whayne
Supply, the Court of Appeals observed that diversity was
not complete when Caterpillar took the case from state court
to federal court. Id., at 8a—9a. Consequently, the Court of
Appeals concluded, the District Court “erred in denying
[Lewis’] motion to remand this case to the state court for
lack of subject matter jurisdiction.” Id., at 9a. That error,
according to the Court of Appeals, made it necessary to va-
cate the District Court’s judgment. Ibid.?

Caterpillar petitioned for this Court’s review. Caterpillar
stressed that the nondiverse defendant, Whayne Supply, had
been dismissed from the lawsuit prior to trial. It was there-
fore improper, Caterpillar urged, for the Court of Appeals to
vacate the District Court’s judgment—entered after several
years of litigation and a six-day trial—on account of a ju-
risdictional defect cured, all agreed, by the time of trial
and judgment. Pet. for Cert. 8. We granted certiorari,
517 U. S. 1133 (1996), and now reverse.

II

The Constitution provides, in Article III, §2, that “[t]he
judicial Power [of the United States] shall extend . . . to Con-

ant] are simply not adverse, and there need be no basis of jurisdiction
between them.”

2Because the Court of Appeals held the District Court lacked jurisdic-
tion over the case, it did not reach several other issues Lewis raised on
appeal. See App. to Pet. for Cert. 2a, 9a, n. 3.
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troversies . . . between Citizens of different States.” Com-
mencing with the Judiciary Act of 1789, ch. 20, §11, 1 Stat.
78, Congress has constantly authorized the federal courts to
exercise jurisdiction based on the diverse citizenship of par-
ties. In Strawbridge v. Curtiss, 3 Cranch 267 (1806), this
Court construed the original Judiciary Act’s diversity provi-
sion to require complete diversity of citizenship. Id., at 267.
We have adhered to that statutory interpretation ever since.
See Carden v. Arkoma Associates, 494 U. S. 185, 187 (1990).
The current general-diversity statute, permitting federal
district court jurisdiction over suits for more than $50,000
“between . . . citizens of different States,” 28 U.S. C.
§1332(a), thus applies only to cases in which the citizenship
of each plaintiff is diverse from the citizenship of each
defendant.?

When a plaintiff files in state court a civil action over
which the federal district courts would have original juris-
diction based on diversity of citizenship, the defendant or
defendants may remove the action to federal court, 28
U. S. C. §1441(a), provided that no defendant “is a citizen of
the State in which such action is brought,” §1441(b).* In a

3This “complete diversity” interpretation of the general-diversity provi-
sion is a matter of statutory construction. “Article III poses no obstacle
to the legislative extension of federal jurisdiction, founded on diversity, so
long as any two adverse parties are not co-citizens.” State Farm Fire &
Casualty Co. v. Tashire, 386 U. S. 523, 531 (1967).

4In relevant part, 28 U. S. C. § 1441 provides:

“(a) Except as otherwise expressly provided by Act of Congress, any
civil action brought in a State court of which the district courts of the
United States have original jurisdiction, may be removed by the defendant
or the defendants, to the district court of the United States for the district
and division embracing the place where such action is pending. For pur-
poses of removal under this chapter, the citizenship of defendants sued
under fictitious names shall be disregarded.

“(b) Any civil action of which the district courts have original jurisdic-
tion founded on a claim or right arising under the Constitution, treaties
or laws of the United States shall be removable without regard to the
citizenship or residence of the parties. Any other such action shall be
removable only if none of the parties in interest properly joined and
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case not originally removable, a defendant who receives a
pleading or other paper indicating the postcommencement
satisfaction of federal jurisdictional requirements—for exam-
ple, by reason of the dismissal of a nondiverse party—may
remove the case to federal court within 30 days of receiving
such information. §1446(b). No case, however, may be re-
moved from state to federal court based on diversity of
citizenship “more than 1 year after commencement of the
action.” Ibid.”

Once a defendant has filed a notice of removal in the fed-
eral district court, a plaintiff objecting to removal “on the
basis of any defect in removal procedure” may, within 30
days, file a motion asking the district court to remand the
case to state court. §1447(c). This 30-day limit does not
apply, however, to jurisdictional defects: “If at any time be-
fore final judgment it appears that the district court lacks
subject matter jurisdiction, the case shall be remanded.”
Ibid.b

served as defendants is a citizen of the State in which such action is
brought.”

5In full, 28 U. S. C. §1446(b) provides:

“The notice of removal of a civil action or proceeding shall be filed
within thirty days after the receipt by the defendant, through service or
otherwise, of a copy of the initial pleading setting forth the claim for relief
upon which such action or proceeding is based, or within thirty days after
the service of summons upon the defendant if such initial pleading has
then been filed in court and is not required to be served on the defendant,
whichever period is shorter.

“If the case stated by the initial pleading is not removable, a notice of
removal may be filed within thirty days after receipt by the defendant,
through service or otherwise, of a copy of an amended pleading, motion,
order or other paper from which it may first be ascertained that the case
is one which is or has become removable, except that a case may not be
removed on the basis of jurisdiction conferred by section 1332 of this title
more than 1 year after commencement of the action.”

5In relevant part, 28 U. S. C. § 1447(c) provides:

“A motion to remand the case on the basis of any defect in removal
procedure must be made within 30 days after the filing of the notice of
removal under section 1446(a). If at any time before final judgment it
appears that the district court lacks subject matter jurisdiction, the case
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We note, initially, two “givens” in this case as we have
accepted it for review. First, the District Court, in its deci-
sion denying Lewis’ timely motion to remand, incorrectly
treated Whayne Supply, the nondiverse defendant, as effec-
tively dropped from the case prior to removal. See App.
55. Second, the Sixth Circuit correctly determined that the
complete diversity requirement was not satisfied at the time
of removal. App. to Pet. for Cert. 8a-9a.” We accordingly
home in on this question: Does the District Court’s initial
misjudgment still burden and run with the case, or is it over-
come by the eventual dismissal of the nondiverse defendant?

Petitioner Caterpillar relies heavily on our decisions in
American Fire & Casualty Co. v. Finn, 341 U.S. 6 (1951),
and Grubbs v. General Elec. Credit Corp., 405 U.S. 699
(1972), urging that these decisions “long ago settled the
proposition that remand to the state court is unnecessary
even if jurisdiction did not exist at the time of removal, so
long as the district court had subject matter jurisdiction at
the time of judgment.” Brief for Petitioner 8-9. Caterpil-
lar is right that Finn and Grubbs are key cases in point and
tend in Caterpillar’s favor. Each suggests that the exist-
ence of subject-matter jurisdiction at time of judgment may
shield a judgment against later jurisdictional attack. But
neither decision resolves dispositively a controversy of the
kind we face, for neither involved a plaintiff who moved

shall be remanded. . . . The State court may thereupon proceed with
such case.”

"Caterpillar’s petition for certiorari raised the question whether the
subrogation claim asserted by Liberty Mutual, and thus the citizenship of
Whayne Supply, should be disregarded for purposes of determining diver-
sity of citizenship, in view of the settlement agreed upon between Lewis
and Whayne Supply. See Pet. for Cert. i, 18-23. Our order granting
review did not encompass that question, see 517 U. S. 1133 (1996), and we
express no opinion on it.
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promptly, but unsuccessfully, to remand a case improperly
removed from state court to federal court, and then chal-
lenged on appeal a judgment entered by the federal court.
In Finn, two defendants removed a case to federal court
on the basis of diversity of citizenship. 341 U.S., at 7-8.
Eventually, final judgment was entered for the plaintiff
against one of the removing defendants. Id., at 8. The los-
ing defendant urged on appeal, and before this Court, that
the judgment could not stand because the requisite diversity
jurisdiction, it turned out, existed neither at the time of
removal nor at the time of judgment. Agreeing with the
defendant, we held that the absence of federal jurisdiction
at the time of judgment required the Court of Appeals to
vacate the District Court’s judgment. Id., at 17-18.8
Finn's holding does not speak to the situation here, where
the requirement of complete diversity was satisfied at the
time of judgment. But Caterpillar points to well-known
dicta in Finn more helpful to its cause. “There are cases,”
the Court observed, “which uphold judgments in the district
courts even though there was no right to removal.” Id., at
16.° “In those cases,” the Finn Court explained, “the fed-
eral trial court would have had original jurisdiction of the

8The Court left open in Finn the question whether, on remand to the
District Court, “a new judgment [could] be entered on the old verdict
without a new trial” if the nondiverse defendant were dismissed from the
case. 341 U.S., at 18, n. 18. In the litigation’s second round, the District
Court allowed the plaintiff to dismiss all claims against the nondiverse
defendant. See Finn v. American Fire & Casualty Co., 207 F. 2d 113,
114 (CA5 1953), cert. denied, 347 U. S. 912 (1954). Thereafter, the District
Court granted a new trial, on the assumption that the original judgment
could not stand for lack of jurisdiction. See 207 F. 2d, at 114. Ultimately,
the Court of Appeals for the Fifth Circuit set aside the judgment entered
after the second trial and ordered the original judgment reinstated. Id.,
at 117.

9The Court cited Baggs v. Martin, 179 U. S. 206 (1900), and three lower
federal-court cases. Finn, 341 U. S, at 16, n. 14.



72 CATERPILLAR INC. v. LEWIS

Opinion of the Court

controversy had it been brought in the federal court in the
posture it had at the time of the actual trial of the cause or
of the entry of the judgment.” Ibid.

The discussion in Finn concentrated on cases in which
courts held removing defendants estopped from challenging
final judgments on the basis of removal errors. See id., at
17. The Finn Court did not address the situation of a plain-
tiff such as Lewis, who chose a state court as the forum for
his lawsuit, timely objected to removal before the District
Court, and then challenged the removal on appeal from an
adverse judgment.

In Grubbs, a civil action filed in state court was removed
to federal court on the petition of the United States, which
had been named as a party defendant in a “cross-action” filed
by the original defendant. 405 U.S., at 700-701; see 28
U.S.C. §1444 (authorizing removal of actions brought
against the United States, pursuant to 28 U. S. C. §2410, with
respect to property on which the United States has or claims
a lien). No party objected to the removal before trial or
judgment. See Grubbs, 405 U. S., at 701. The Court of Ap-
peals nonetheless held, on its own motion, that the “inter-
pleader” of the United States was spurious, and that removal
had therefore been improper under 28 U. S. C. §1444. See
Grubbs, 405 U. S., at 702. On this basis, the Court of Ap-
peals concluded that the District Court’s judgment should be
vacated and the case remanded to state court. See ibid.

This Court reversed. Id., at 700. We explained:

“Longstanding decisions of this Court make clear . . .
that where after removal a case is tried on the merits
without objection and the federal court enters judg-
ment, the issue in subsequent proceedings on appeal
is not whether the case was properly removed, but
whether the federal district court would have had origi-
nal jurisdiction of the case had it been filed in that
court.” Id., at 702.
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We concluded that, “whether or not the case was properly
removed, the District Court did have jurisdiction of the par-
ties at the time it entered judgment.” Id., at 700. “Under
such circumstances,” we held, “the validity of the removal
procedure followed may not be raised for the first time on
appeal.” Ibid. (emphasis added). Grubbs instructs that an
erroneous removal need not cause the destruction of a final
judgment, if the requirements of federal subject-matter ju-
risdiction are met at the time the judgment is entered.
Grubbs, however, dealt with a case removed without objec-
tion. The decision is not dispositive of the question whether
a plaintiff, who timely objects to removal, may later success-
fully challenge an adverse judgment on the ground that the
removal did not comply with statutory prescriptions.

Beyond question, as Lewis acknowledges, there was in this
case complete diversity, and therefore federal subject-matter
jurisdiction, at the time of trial and judgment. See Brief
for Respondent 18-19 (diversity became complete “when Lib-
erty Mutual settled its subrogation claim with Whayne Sup-
ply and the latter was formally dismissed from the case”).
The case had by then become, essentially, a two-party law-
suit: Lewis, a citizen of Kentucky, was the sole plaintiff; Cat-
erpillar, incorporated in Delaware with its principal place of
business in Illinois, was the sole defendant Lewis confronted.
Caterpillar maintains that this change cured the threshold
statutory misstep, 1. e., the removal of a case when diversity
was incomplete. Brief for Petitioner 7, 13.

Caterpillar moves too quickly over the terrain we must
cover. The jurisdictional defect was cured, 1. e., complete
diversity was established before the trial commenced.
Therefore, the Sixth Circuit erred in resting its decision on
the absence of subject-matter jurisdiction. But a statutory
flaw—Caterpillar’s failure to meet the § 1441(a) requirement
that the case be fit for federal adjudication at the time the
removal petition is filed—remained in the unerasable history
of the case.
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And Lewis, by timely moving for remand, did all that was
required to preserve his objection to removal. An order de-
nying a motion to remand, “standing alone,” is “[o]bviously
. . . not final and [immediately] appealable” as of right.
Chicago, R. I. & P. R. Co. v. Stude, 346 U. S. 574, 578 (1954).
Nor is a plaintiff required to seek permission to take an in-
terlocutory appeal pursuant to 28 U. S. C. § 1292(b) 1° in order
to avoid waiving whatever ultimate appeal right he may
have.!! Indeed, if a party had to invoke §1292(b) in order
to preserve an objection to an interlocutory ruling, litigants
would be obliged to seek §1292(b) certifications constantly.
Routine resort to §1292(b) requests would hardly comport
with Congress’ design to reserve interlocutory review for
“‘exceptional’” cases while generally retaining for the fed-
eral courts a firm final judgment rule. Coopers & Lybrand
v. Livesay, 437 U. S. 463, 475 (1978) (quoting Fisons, Ltd. v.
United States, 458 F. 2d 1241, 1248 (CA7), cert. denied, 405
U. S. 1041 (1972)).

Having preserved his objection to an improper removal,
Lewis urges that an “all’s well that ends well” approach is
inappropriate here. He maintains that ultimate satisfaction
of the subject-matter jurisdiction requirement ought not
swallow up antecedent statutory violations. The course
Caterpillar advocates, Lewis observes, would disfavor dili-
gent plaintiffs who timely, but unsuccessfully, move to check
improper removals in district court. Further, that course
would allow improperly removing defendants to profit from

10 Section 1292(b) provides for interlocutory appeals from otherwise not
immediately appealable orders, if conditions specified in the section are
met, the district court so certifies, and the court of appeals exercises its
discretion to take up the request for review.

11 On brief, Caterpillar argued that “Lewis effectively waived his objec-
tion to removal by failing to seek an immediate appeal of the district
court’s refusal to remand.” Brief for Petitioner 13. We reject this
waiver argument, though we recognize that it has attracted some support
in Court of Appeals opinions. See, e.g., Able v. Upjohn Co., 829 F. 2d
1330, 1333-1334 (CA4 1987), cert. denied, 485 U. S. 963 (1988).
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their disregard of Congress’ instructions, and their ability to
lead district judges into error.

Concretely, in this very case, Lewis emphasizes, adherence
to the rules Congress prescribed for removal would have
kept the case in state court. Only by removing prematurely
was Caterpillar able to get to federal court inside the one-
year limitation set in §1446(b)."2 Had Caterpillar waited
until the case was ripe for removal, 7. e., until Whayne Sup-
ply was dismissed as a defendant, the one-year limitation
would have barred the way,'® and plaintiff’s choice of forum
would have been preserved.#

These arguments are hardly meritless, but they run up
against an overriding consideration. Once a diversity case
has been tried in federal court, with rules of decision sup-
plied by state law under the regime of Erie R. Co. v. Tomp-
kins, 304 U. S. 64 (1938), considerations of finality, efficiency,
and economy become overwhelming.

Our decision in Newman-Green, Inc. v. Alfonzo-Larrain,
490 U. S. 826 (1989), is instructive in this regard. Newman-
Green did not involve removal, but it did involve the federal

2 Congress amended § 1446(b) in 1988 to include the one-year limitation
in order to “reducle] the opportunity for removal after substantial prog-
ress has been made in state court.” H. R. Rep. No. 100-889, p. 72 (1988).

20n appeal, Lewis raised only the absence of diversity. He did not
refer to the one-year limitation prior to his brief on the merits in this
Court. See Tr. of Oral Arg. 17, 30-31. Under this Court’s Rule 15.2, a
nonjurisdictional argument not raised in a respondent’s brief in opposition
to a petition for a writ of certiorari “may be deemed waived.” Under the
facts of this case, however, addressing the implications of § 1446(b)’s one-
year limitation is “‘predicate to an intelligent resolution’ of the question
presented.” Ohio v. Robinette, ante, at 38 (quoting Vance v. Terrazas, 444
U. S. 252, 258-259, n. 5 (1980)). We therefore regard the issue as one
“fairly included” within the question presented. This Court’s Rule 14.1.
The parties addressed the issue in their briefs and at oral argument, and
we exercise our discretion to decide it.

14 Lewis preferred state court to federal court based on differences he
perceived in, inter alia, the state and federal jury systems and rules of
evidence. See Brief for Respondent 22-23.
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courts’ diversity jurisdiction and a party defendant whose
presence, like Whayne Supply’s in this case, blocked com-
plete diversity. Newman-Green proceeded to summary
judgment with the jurisdictional flaw—the absence of
complete diversity—undetected. See id., at 828-829. The
Court of Appeals noticed the flaw, invited the parties to ad-
dress it, and, en banc, returned the case to the District Court
“to determine whether it would be prudent to drop [the ju-
risdiction spoiler] from the litigation.” Id., at 830. We held
that the Court of Appeals itself had authority “to dismiss a
dispensable nondiverse party,” although we recognized that,
ordinarily, district courts are better positioned to make such
judgments. Id., at 837-838. “[Rlequiring dismissal after
years of litigation,” the Court stressed in Newman-Green,
“would impose unnecessary and wasteful burdens on the par-
ties, judges, and other litigants waiting for judicial atten-
tion.” Id., at 836. The same may be said of the remand to
state court Lewis seeks here. Cf. Knop v. McMahan, 872
F. 2d 1132, 1139, n. 16 (CA3 1989) (“To permit a case in which
there is complete diversity throughout trial to proceed to
judgment and then cancel the effect of that judgment and
relegate the parties to a new trial in a state court because
of a brief lack of complete diversity at the beginning of the
case would be a waste of judicial resources.”).

Our view is in harmony with a main theme of the removal
scheme Congress devised. Congress ordered a procedure
calling for expeditious superintendence by district courts.
The lawmakers specified a short time, 30 days, for motions
to remand for defects in removal procedure, 28 U.S. C.
§1447(c), and district court orders remanding cases to state
courts generally are “not reviewable on appeal or other-
wise,” §1447(d). Congress did not similarly exclude appel-
late review of refusals to remand. But an evident concern
that may explain the lack of symmetry relates to the federal
courts’ subject-matter jurisdiction. Despite a federal trial
court’s threshold denial of a motion to remand, if, at the end
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of the day and case, a jurisdictional defect remains uncured,
the judgment must be vacated. See Fed. Rule Civ. Proc.
12(h)(3) (“Whenever it appears by suggestion of the parties
or otherwise that the court lacks jurisdiction of the subject
matter, the court shall dismiss the action.”); Finn, 341 U. S.,
at 18. In this case, however, no jurisdictional defect lin-
gered through judgment in the District Court. To wipe out
the adjudication postjudgment, and return to state court a
case now satisfying all federal jurisdictional requirements,
would impose an exorbitant cost on our dual court system, a
cost incompatible with the fair and unprotracted administra-
tion of justice.

Lewis ultimately argues that, if the final judgment against
him is allowed to stand, “all of the various procedural re-
quirements for removal will become unenforceable”; there-
fore, “defendants will have an enormous incentive to attempt
wrongful removals.” Brief for Respondent 9. In particu-
lar, Lewis suggests that defendants will remove prematurely
“in the hope that some subsequent developments, such as the
eventual dismissal of nondiverse defendants, will permit the]
case to be kept in federal court.” Id., at 21. We do not
anticipate the dire consequences Lewis forecasts.

The procedural requirements for removal remain enforce-
able by the federal trial court judges to whom those require-
ments are directly addressed. Lewis’ prediction that rejec-
tion of his petition will “encouragle] state court defendants
to remove cases improperly,” id., at 19, rests on an assump-
tion we do not indulge—that district courts generally will
not comprehend, or will balk at applying, the rules on re-
moval Congress has prescribed. The prediction further-
more assumes defendants’ readiness to gamble that any
jurisdictional defect, for example, the absence of complete
diversity, will first escape detection, then disappear prior to
judgment. The well-advised defendant, we are satisfied,
will foresee the likely outcome of an unwarranted removal—
a swift and nonreviewable remand order, see 28 U. S. C.
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§§1447(c), (d), attended by the displeasure of a district court
whose authority has been improperly invoked. The odds
against any gain from a wrongful removal, in sum, render
improbable Lewis’ projection of increased resort to the

maneuver.
* * *

For the reasons stated, the judgment of the Court of Ap-
peals is reversed, and the case is remanded for proceedings
consistent with this opinion.

It is so ordered.
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O’GILVIE ET AL., MINORS ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 95-966. Argued October 9, 1996—Decided December 10, 1996*

Petitioners, the husband and two children of a woman who died of toxic
shock syndrome, received a jury award of $1,525,000 actual damages and
$10 million punitive damages in a tort suit based on Kansas law against
the maker of the product that caused decedent’s death. They paid fed-
eral income tax insofar as the award’s proceeds represented punitive
damages, but immediately sought a refund. Procedurally speaking, this
litigation represents the consolidation of two cases brought in the same
Federal District Court: the husband’s suit against the Government for
a refund, and the Government’s suit against the children to recover the
refund that the Government had made to the children earlier. The Dis-
trict Court found for petitioners under 26 U. S. C. §104(a)(2), which, as
it read in 1988, excluded from “gross income” the “amount of any dam-
ages receted . . . on account of personal injuries or sickness.” (Em-
phasis added.) The court held on the merits that the italicized language
includes punitive damages, thereby excluding such damages from gross
income. The Tenth Circuit reversed, holding that the exclusionary
provision does not cover punitive damages.

Held:

1. Petitioners’ punitive damages were not received “on account o
personal injuries; hence the gross-income-exclusion provision does not
apply and the damages are taxable. Pp. 82-90.

(a) Although the phrase “on account of” does not unambiguously
define itself, several factors prompt this Court to agree with the Gov-
ernment when it interprets the exclusionary provision to apply to those
personal injury lawsuit damages that were awarded by reason of, or
because of, the personal injuries, and not to punitive damages that do
not compensate injury, but are private fines levied by civil juries to
punish reprehensible conduct and to deter its future occurrence. For
one thing, the Government’s interpretation gives the phrase “on account
of” a meaning consistent with the dictionary definition. More impor-
tant, in Commissioner v. Schleier, 515 U. S. 323, this Court came close
to resolving the statute’s ambiguity in the Government’s favor when it

9

*Together with No. 95-977, O’Gilvie v. United States, also on certiorari
to the same court.
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said that the statute covers pain and suffering damages, medical ex-
penses, and lost wages in an ordinary tort case because they are “de-
signed to compensate . . . victims,” id., at 332, n. 5, but does not apply
to elements of damages that are “punitive in nature,” id., at 332. The
Government’s reading also is more faithful to the statutory provision’s
history and basic tax-related purpose of excluding compensatory dam-
ages that restore a victim’s lost, nontaxable “capital.” Petitioners sug-
gest no very good reason why Congress might have wanted the exclu-
sion to have covered these punitive damages, which are not a substitute
for any normally untaxed personal (or financial) quality, good, or “asset”
and do not compensate for any kind of loss. Pp. 82-87.

(b) Petitioners’ three arguments to the contrary—that certain
words or phrases in the original, or current, version of the statute work
in their favor; that the exclusion of punitive damages from gross income
may be justified by Congress’ desire to be generous to tort victims and
to avoid such administrative problems as separating punitive from com-
pensatory portions of a global settlement or determining the extent to
which a punitive damages award is itself intended to compensate; and
that their position is supported by a 1989 statutory amendment that
specifically says that the gross income exclusion does not apply to any
punitive damages in connection with a case not involving physical injury
or sickness—are not sufficiently persuasive to overcome the Govern-
ment’s interpretation. Pp. 87-90.

2. Petitioners’ two case-specific procedural arguments—that the Gov-
ernment’s lawsuit was untimely and that its original notice of appeal
was filed a few days late—are rejected. Pp. 90-92.

66 F. 3d 1550, affirmed.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which O’CONNOR and THOMAS, JJ.,
joined, post, p. 94.

Stephen R. McAllister argued the cause for petitioners in
No. 95-966. With him on the briefs were Robert M. Hughes,
Jack D. Flesher, Gregory L. Franken, and David B. Sutton.
Linda D. King argued the cause and filed briefs for petitioner
in No. 95-977.

Kent L. Jones argued the cause for the United States.
With him on the briefs were Solicitor General Days, Acting
Solicitor General Dellinger, Assistant Attorney General
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Argrett, Deputy Solicitor General Wallace, Kenneth L.
Greene, and Kenneth W. Rosenberyg.

JUSTICE BREYER delivered the opinion of the Court.

Internal Revenue Code §104(a)(2), as it read in 1988,
excluded from “gross income” the

“amount of any damages received (wWhether by suit or
agreement and whether as lump sums or as periodic
payments) on account of personal injuries or sickness.”
26 U. S. C. §104(a)(2) (emphasis added).

The issue before us is whether this provision applies to (and
thereby makes nontaxable) punitive damages received by a
plaintiff in a tort suit for personal injuries. We conclude
that the punitive damages received here were not received
“om account of” personal injuries; hence the provision does
not apply, and the damages are taxable.

I

Petitioners in this litigation are the husband and two chil-
dren of Betty O’Gilvie, who died in 1983 of toxic shock syn-
drome. Her husband, Kelly, brought a tort suit (on his own
behalf and that of her estate) based on Kansas law against
the maker of the product that caused Betty O’Gilvie’s death.
Eventually, he and the two children received the net pro-
ceeds of a jury award of $1,525,000 actual damages and $10
million punitive damages. Insofar as the proceeds repre-
sented punitive damages, petitioners paid income tax on the
proceeds but immediately sought a refund.

The litigation before us concerns petitioners’ legal entitle-
ment to that refund. Procedurally speaking, the litigation
represents the consolidation of two cases brought in the
same Federal District Court: Kelly’s suit against the Govern-
ment for a refund, and the Government’s suit against the
children to recover the refund that the Government had
made to the children earlier. 26 U. S. C. §7405(b) (authoriz-



82 O’GILVIE ». UNITED STATES

Opinion of the Court

ing suits by the United States to recover refunds erroneously
made). The Federal District Court held on the merits that
the statutory phrase “damages . .. on account of personal
injury or sickness” includes punitive damages, thereby ex-
cluding punitive damages from gross income and entitling
Kelly to obtain, and the children to keep, their refund. The
Court of Appeals for the Tenth Circuit, however, reversed
the District Court. Along with the Fourth, Ninth, and Fed-
eral Circuits, it held that the exclusionary provision does not
cover punitive damages. 66 F. 3d 1550 (1995). Because the
Sixth Circuit has held the contrary, the Circuits are divided
about the proper interpretation of the provision. We
granted certiorari to resolve this conflict.

II

Petitioners received the punitive damages at issue here
“by suit”—indeed “by” an ordinary “suit” for “personal inju-
ries.” Contrast United States v. Burke, 504 U. S. 229 (1992)
(§104(a)(2) exclusion not applicable to backpay awarded
under Title VII of the Civil Rights Act of 1964 because the
claim was not based upon “‘tort or tort type rights,”” id., at
233); Commissioner v. Schleier, 515 U. S. 323 (1995) (alterna-
tive holding) (Age Discrimination in Employment Act of 1967
(ADEA) claim is similar to Title VII claim in Burke in this
respect). These legal circumstances bring those damages
within the gross-income-exclusion provision, however, only
if petitioners also “received” those damages “on account of”
the “personal injuries.” And the phrase “on account of”
does not unambiguously define itself.

On one linguistic interpretation of those words, that of
petitioners, they require no more than a “but-for” connection
between “any” damages and a lawsuit for personal injuries.
They would thereby bring virtually all personal injury law-
suit damages within the scope of the provision, since: “but
for the personal injury, there would be no lawsuit, and but
for the lawsuit, there would be no damages.”
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On the Government’s alternative interpretation, however,
those words impose a stronger causal connection, making the
provision applicable only to those personal injury lawsuit
damages that were awarded by reason of, or because of, the
personal injuries. To put the matter more specifically, they
would make the section inapplicable to punitive damages,
where those damages

“‘are not compensation for injury [but] [ilnstead . . . are
private fines levied by civil juries to punish reprehensi-
ble conduct and to deter its future occurrence.”” Elec-
trical Workers v. Foust, 442 U. S. 42, 48 (1979), quoting
Gertz v. Robert Welch, Inc., 418 U. S. 323, 350 (1974)
(footnote omitted).

The Government says that such damages were not “received
. on account of” the personal injuries, but rather were

awarded “on account of” a defendant’s reprehensible conduct
and the jury’s need to punish and to deter it. Hence, despite
some historical uncertainty about the matter, see Rev. Rul.
75-45, 1975-1 Cum. Bull. 47, revoked by Rev. Rul. 84-108,
1984-2 Cum. Bull. 32, the Government now concludes that
these punitive damages fall outside the statute’s coverage.

We agree with the Government’s interpretation of the
statute. For one thing, its interpretation gives the phrase
“on account of” a meaning consistent with the dictionary
definition. See, e.g., Webster’s Third New International
Dictionary 13 (1981) (“for the sake of: by reason of: because
of”).

More important, in Schleier, supra, we came close to re-
solving the statute’s ambiguity in the Government’s favor.
That case did not involve damages received in an ordinary
tort suit; it involved liquidated damages and backpay re-
ceived in a settlement of a lawsuit charging a violation of
the ADEA. Nonetheless, in deciding one of the issues there
presented (whether the provision now before us covered
ADEA liquidated damages), we contrasted the elements of
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an ordinary tort recovery with ADEA liquidated damages.
We said that pain and suffering damages, medical expenses,
and lost wages in an ordinary tort case are covered by the
statute and hence excluded from income

“not simply because the taxpayer received a tort settle-

ment, but rather because each element . . . satisfies the
requirement . . . that the damages were received ‘on
account of personal injuries or sickness.”” Id., at 330.

In holding that ADEA liquidated damages are not covered,
we said that they are not “designed to compensate ADEA
victims,” 1id., at 332, n. 5; instead, they are “‘punitive in
nature,”” id., at 332, quoting Trans World Airlines, Inc. v.
Thurston, 469 U. S. 111, 125 (1985).

Applying the same reasoning here would lead to the con-
clusion that the punitive damages are not covered because
they are an element of damages not “designed to compensate
... victims,” Schleier, 515 U. S., at 332; rather they are “ ‘pu-
nitive in nature,”” ibid. Although we gave other reasons
for our holding in Schleier as well, we explicitly labeled this
reason an “independent” ground in support of our decision,
1d., at 334. We cannot accept petitioners’ claim that it was
simply a dictum.

We also find the Government’s reading more faithful to
the history of the statutory provision as well as the basic
tax-related purpose that the history reveals. That history
begins in approximately 1918. At that time, this Court had
recently decided several cases based on the principle that a
restoration of capital was not income; hence it fell outside
the definition of “income” upon which the law imposed a tax.
E.g., Doyle v. Mitchell Brothers Co., 247 U.S. 179, 187
(1918); Southern Pacific Co. v. Lowe, 247 U.S. 330, 335
(1918). The Attorney General then advised the Secretary
of the Treasury that proceeds of an accident insurance policy
should be treated as nontaxable because they primarily
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“substitute . . . capital which is the source of future peri-
odical income . . . merely tak[ing] the place of capital
in human ability which was destroyed by the accident.
They are therefore [nontaxable] ‘capital’ as distinguished
from ‘income’ receipts.” 31 Op. Atty. Gen. 304, 308
(1918).

The Treasury Department added that

“upon similar principles . . . an amount received by an
individual as the result of a suit or compromise for per-
sonal injuries sustained by him through accident is not
income [that is] taxable. ...” T. D. 2747, 20 Treas. Dec.
Int. Rev. 457 (1918).

Soon thereafter, Congress enacted the first predecessor
of the provision before us. That provision excluded from
income

“lalmounts received, through accident or health insur-
ance or under workmen’s compensation acts, as compen-
sation for personal injuries or sickness, plus the amount
of any damages received whether by suit or agreement
on account of such injuries or sickness.” Revenue Act
of 1918, ch. 18, §213(b)(6), 40 Stat. 1066.

The provision is similar to the cited materials from the
Attorney General and the Secretary of the Treasury in lan-
guage and structure, all of which suggests that Congress
sought, in enacting the statute, to codify the Treasury’s basic
approach. A contemporaneous House Report, insofar as rel-
evant, confirms this similarity of approach, for it says:

“Under the present law it is doubtful whether amounts
received through accident or health insurance, or under
workmen’s compensation acts, as compensation for per-
sonal injury or sickness, and damages received on ac-
count of such injuries or sickness, are required to be
included in gross income. The proposed bill provides



86 O’GILVIE ». UNITED STATES

Opinion of the Court

that such amounts shall not be included in gross in-
come.” H. R. Rep. No. 767, pp. 9-10 (1918).

This history and the approach it reflects suggest there is
no strong reason for trying to interpret the statute’s lan-
guage to reach beyond those damages that, making up for a
loss, seek to make a vietim whole, or, speaking very loosely,
“return the victim’s personal or financial capital.”

We concede that the original provision’s language does go
beyond what one might expect a purely tax-policy-related
“human capital” rationale to justify. That is because the
language excludes from taxation not only those damages that
aim to substitute for a victim’s physical or personal well-
being—personal assets that the Government does not tax
and would not have taxed had the victim not lost them. It
also excludes from taxation those damages that substitute,
say, for lost wages, which would have been taxed had the
victim earned them. To that extent, the provision can make
the compensated taxpayer better off from a tax perspective
than had the personal injury not taken place.

But to say this is not to support cutting the statute totally
free from its original moorings in victim loss. The statute’s
failure to separate those compensatory elements of damages
(or accident insurance proceeds) one from the other does not
change its original focus upon damages that restore a loss,
that seek to make a victim whole, with a tax-equality objec-
tive providing an important part of, even if not the entirety
of, the statute’s rationale. All this is to say that the Govern-
ment’s interpretation of the current provision (the wording
of which has not changed significantly from the original) is
more consistent than is petitioners’ with the statute’s origi-
nal focus.

Finally, we have asked why Congress might have wanted
the exclusion to have covered these punitive damages, and
we have found no very good answer. Those damages are
not a substitute for any normally untaxed personal (or finan-
cial) quality, good, or “asset.” They do not compensate for
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any kind of loss. The statute’s language does not require,
or strongly suggest, their exclusion from income. And we
can find no evidence that congressional generosity or concern
for administrative convenience stretched beyond the bounds
of an interpretation that would distinguish compensatory
from noncompensatory damages.

Of course, as we have just said, from the perspective of
tax policy one might argue that noncompensatory punitive
damages and, for example, compensatory lost wages are
much the same thing. That is, in both instances, exclusion
from gross income provides the taxpayer with a windfall.
This circumstance alone, however, does not argue strongly
for an interpretation that covers punitive damages, for cov-
erage of compensatory damages has both language and his-
tory in its favor to a degree that coverage of noncompen-
satory punitive damages does not. Moreover, this policy
argument assumes that coverage of lost wages is something
of an anomaly; if so, that circumstance would not justify the
extension of the anomaly or the creation of another. See
Wolfman, Current Issues of Federal Tax Policy, 16 U. Ark.
Little Rock L. J. 543, 549-550 (1994) (“[T]o build upon” what
is, from a tax policy perspective, the less easily explained
portion “of the otherwise rational exemption for personal
injury,” simply “does not make sense”).

Petitioners make three sorts of arguments to the contrary.
First, they emphasize certain words or phrases in the origi-
nal, or current, provision that work in their favor. For ex-
ample, they stress the word “any” in the phrase “any dam-
ages.” And they note that in both original and current
versions Congress referred to certain amounts of money
received (from workmen’s compensation, for example) as
“amounts received . . . as compensation,” while here they
refer only to “damages received” without adding the limiting
phrase “as compensation.” 26 U. S. C. §104(a); Revenue Act
of 1918, §213(b)(6), 40 Stat. 1066. They add that in the orig-
inal version, the words “on account of personal injuries”
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might have referred to, and modified, the kind of lawsuit, not
the kind of damages. And they find support for this view
in the second sentence of the Treasury Regulation first
adopted in 1958 which says:

“The term ‘damages received (wWhether by suit or agree-
ment)’ means an amount received (other than workmen’s
compensation) through prosecution of a legal suit or ac-
tion based upon tort or tort type rights, or through a
settlement agreement entered into in lieu of such prose-
cution.” 26 CFR §1.104-1(c) (1996).

These arguments, however, show only that one can reason-
ably read the statute’s language in different ways—the very
assumption upon which our analysis rests. They do not
overcome our interpretation of the provision in Schleier, nor
do they change the provision’s history. The help that the
Treasury Regulation’s second sentence gives the petitioners
is offset by its first sentence, which says that the exclusion
applies to damages received “on account of personal injuries
or sickness,” and which we have held sets forth an independ-
ent requirement. Schleier, 515 U. S., at 336. See Appen-
dix, mfra, at 92.

Second, petitioners argue that to some extent the purposes
that might have led Congress to exclude, say, lost wages
from income would also have led Congress to exclude puni-
tive damages, for doing so is both generous to victims and
avoids such administrative problems as separating punitive
from compensatory portions of a global settlement or deter-
mining the extent to which a punitive damages award is it-
self intended to compensate.

Our problem with these arguments is one of degree. Tax
generosity presumably has its limits. The administrative
problem of distinguishing punitive from compensatory ele-
ments is likely to be less serious than, say, distinguishing
among the compensatory elements of a settlement (which dif-
ficulty might account for the statute’s treatment of, say, lost
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wages). And, of course, the problem of identifying the ele-
ments of an ostensibly punitive award does not exist where,
as here, relevant state law makes clear that the damages
at issue are not at all compensatory, but entirely punitive.
Brewer v. Home-Stake Production Co., 200 Kan. 96, 100, 434
P. 2d 828, 831 (1967) (“[Elxemplary damages are not re-
garded as compensatory in any degree”); accord, Smith v.
Printup, 254 Kan. 315, 866 P. 2d 985 (1993); Folks v. Kansas
Power & Light Co., 243 Kan. 57, 755 P. 2d 1319 (1988); Nord-
strom v. Miller, 227 Kan. 59, 605 P. 2d 545 (1980).

Third, petitioners rely upon a later enacted law. In 1989,
Congress amended the law so that it now specifically says
the personal injury exclusion from gross income

“shall not apply to any punitive damages in connection
with a case not involving physical injury or physical
sickness.” 26 U.S. C. §104(a).

Why, petitioners ask, would Congress have enacted this
amendment removing punitive damages (in nonphysical in-
jury cases) unless Congress believed that, in the amend-
ment’s absence, punitive damages did fall within the provi-
sion’s coverage?

The short answer to this question is that Congress might
simply have thought that the then-current law about the pro-
vision’s treatment of punitive damages—in cases of physical
and nonphysical injuries—was unclear, that it wanted to clar-
ify the matter in respect to nonphysical injuries, but it
wanted to leave the law where it found it in respect to physi-
cal injuries. The fact that the law was indeed uncertain at
the time supports this view. Compare Rev. Rul. 84-108,
1984-2 Cum. Bull. 32, with, e. g., Roemer v. Commissioner,
716 F. 2d 693 (CA9 1983); Miller v. Commissioner, 93 T. C.
330 (1989), rev’d 914 F. 2d 586 (CA4 1990).

The 1989 amendment’s legislative history, insofar as rele-
vant, offers further support. The amendment grew out of
the Senate’s refusal to agree to a House bill that would have
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made all damages in nonphysical personal injury cases tax-
able. The Senate was willing to specify only that the Gov-
ernment could tax punitive damages in such cases. Com-
pare H. R. Rep. No. 101-247, p. 1355 (1989), with H. R. Conf.
Rep. No. 101-386, pp. 622-623 (1989). Congress’ primary
focus, in other words, was upon what to do about nonphysical
personal injuries, not upon the provision’s coverage of puni-
tive damages under pre-existing law.

We add that, in any event, the view of a later Congress
cannot control the interpretation of an earlier enacted stat-
ute. United States v. Price, 361 U. S. 304 (1960); Higgins v.
Smith, 308 U. S. 473 (1940). But cf. Burke, 504 U. S., at 235,
n. 6 (including a passing reference to the 1989 amendment,
in dicta, as support for a view somewhat like that of
petitioners).

(Although neither party has argued that it is relevant, we
note in passing that § 1605 of the Small Business Job Protec-
tion Act of 1996, Pub. L. 104-188, 110 Stat. 1838, explicitly
excepts most punitive damages from the exclusion provided
by §104(a)(2). Because it is of prospective application, the
section does not apply here. The Conference Report on the
new law says that “[n]Jo inference is intended” as to the
proper interpretation of §104(a)(2) prior to amendment.
H. R. Conf. Rep. No. 104-737, p. 301 (1996).)

The upshot is that we do not find petitioners’ arguments
sufficiently persuasive. And, for the reasons set out supra,
at 83-87, we agree with the Government’s interpretation
of the statute.

I11

Petitioners have raised two further issues, specific to the
procedural posture of this litigation. First, the O’Gilvie
children point out that the Government had initially accepted
their claim for a refund and wrote those checks on July 6,
1990. The Government later changed its mind and, on July
9, 1992, two years plus three days later, filed suit against
them seeking the return of a refund erroneously made. 26
U.S. C. §7405(b) (authorizing a “civil action brought in the
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name of the United States” to recover any “portion of a tax
... which has been erroneously refunded”). They add that
the relevant statute of limitations specifies that recovery of
the refund “shall be allowed only if such suit is begun within
2 years after the making of such refund.” §6532(b).

The children concede that they received the refund checks
on July 9, 1990, and they agree that if the limitation period
runs from the date of receipt—if, as the Government argues,
that is the date of the “making of” the refund—the Govern-
ment’s suit was timely. But the children say that the refund
was made on, and the limitations period runs from, the date
the Government mailed the checks (presumably July 6, 7, or
8), in which case the Government brought this suit one or
two or three days too late.

In our view, the Government is correct in its claim that its
lawsuit was timely. The language of the statute admits of
both interpretations. But the law ordinarily provides that
an action to recover mistaken payments of money “accrues
upon the receipt of payment,” New Bedford v. Lloyd Invest-
ment Associates, Inc., 363 Mass. 112, 119, 292 N. E. 2d 688,
692 (1973); accord, Sizemore v. K. T. Barwick Industries,
Inc., 225 Tenn. 226, 233, 465 S. W. 2d 873, 876 (1971) (“‘[T]he
time of making the . . . payment . . . was the date of actual
receipt’”), unless, as in some States and in some cases, it
accrues upon the still later date of the mistake’s discovery,
see Allen & Lamkin, When Statute of Limitations Begins to
Run Against Action to Recover Money Paid By Mistake, 79
A. L. R. 3d 754, 766-769 (1977). We are not aware of any
good reason why Congress would have intended a different
result where the nature of the claim is so similar to a tradi-
tional action for money paid by mistake—an action the roots
of which can be found in the old common-law claim of
“assumpsit” or “money had and received.” New Bedford,
supra, at 118, 292 N. E. 2d, at 691-692. The lower courts
and commentators have reached a similar conclusion.
United States v. Carter, 906 F. 2d 1375 (CA9 1990); Akers v.
United States, 541 F. Supp. 65, 67 (MD Tenn. 1981); United
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States v. Woodmansee, 388 F. Supp. 36, 46 (ND Cal. 1975),
rev’d on other grounds, 578 F. 2d 1302 (CA9 1978);, 14
J. Mertens Law of Federal Income Taxation §54A.69 (1995);
Kafka & Cavanagh, Litigation of Federal Civil Tax Contro-
versies §20.03, p. 20-15 (2d ed. 1995). That conclusion is
consistent with dicta in an earlier case from this Court,
United States v. Wurts, 303 U. S. 414, 417-418 (1938), as well
as with this Court’s normal practice of construing ambiguous
statutes of limitations in Government action in the Govern-
ment’s favor. FE.g., Badaracco v. Commissioner, 464 U. S.
386, 391 (1984).

We concede the children’s argument that a “date of mail-
ing” interpretation produces marginally greater certainty,
for such a rule normally would refer the court to the post-
mark to establish the date. But there is no indication that
a “date of receipt” rule has proved difficult to administer in
ordinary state or common-law actions for money paid errone-
ously. The date the check clears, after all, sets an outer
bound.

Second, Kelly O’Gilvie says that the Court of Appeals
should not have considered the Government’s original appeal
from the District Court’s judgment in his favor because, in
his view, the Government filed its notice of appeal a few days
too late. The Court of Appeals describes the circumstances
underlying this case-specific issue in its opinion. We agree
with its determination of the matter for the reasons it has
there set forth.

The judgment of the Court of Appeals is

Affirmed.

APPENDIX TO OPINION OF THE COURT
Section 104(a), in 1988, read as follows:

“Compensation for injuries or sickness

“(a) In general.—Except in the case of amounts attrib-
utable to (and not in excess of) deductions allowed under
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section 213 (relating to medical, etc., expenses) for any
prior taxable year, gross income does not include—

“(1) amounts received under workmen’s compensation
acts as compensation for personal injuries or sickness;
“(2) the amount of any damages received (whether by
suit or agreement and whether as lump sums or as pe-
riodic payments) on account of personal injuries or
sickness;

“(3) amounts received through accident or health insur-
ance for personal injuries or sickness (other than
amounts received by an employee, to the extent such
amounts (A) are attributable to contributions by the
employer which were not includible in the gross income
of the employee, or (B) are paid by the employer);

“(4) amounts received as a pension, annuity, or similar
allowance for personal injuries or sickness resulting
from active service in the armed forces of any country or
in the Coast and Geodetic Survey or the Public Health
Service, or as a disability annuity payable under the
provisions of section 808 of the Foreign Service Act of
1980; and

“(5) amounts received by an individual as disability in-
come attributable to injuries incurred as a direct result
of a violent attack which the Secretary of State deter-
mines to be a terrorist attack and which occurred while
such individual was an employee of the United States
engaged in the performance of his official duties outside
the United States.” 26 U.S.C. §104 (1988 ed.).

In 1989, §104(a) was amended, adding, among other things,
the following language:

“Paragraph (2) shall not apply to any punitive damages
in connection with a case not involving physical injury
or physical sickness.” 26 U.S. C. §104(a).
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Treasury Regulation §1.104-1(c) provides:

“Section 104(a)(2) excludes from gross income the
amount of any damages received (whether by suit or
agreement) on account of personal injuries or sickness.
The term ‘damages received (whether by suit or agree-
ment) means an amount received (other than workmen’s
compensation) through prosecution of a legal suit or ac-
tion based upon tort or tort type rights, or through a
settlement agreement entered into in lieu of such prose-
cution.” 26 CFR §1.104-1(c) (1996).

JUSTICE ScALIA, with whom JusTICE O’CONNOR and
JUSTICE THOMAS join, dissenting.

Section 104(a)(2), as it stood at the time relevant to these
cases, provided an exclusion from income for “any damages
received . . . on account of personal injuries or sickness.” 26
U.S.C. §104(a)(2) (1988 ed.). The Court is of the view that
this phrase, in isolation, is just as susceptible of a meaning
that includes only compensatory damages as it is of a broader
meaning that includes punitive damages as well. Ante, at
82-83. 1 do not agree. The Court greatly understates the
connection between an award of punitive damages and the per-
sonal injury complained of, describing it as nothing more than
“pbut-for” causality, ante, at 82. It seems to me that the
personal injury is as proximate a cause of the punitive dam-
ages as it is of the compensatory damages; in both cases it is
the reason the damages are awarded. That is why punitive
damages are called damages. To be sure, punitive damages
require intentional, blameworthy conduct, which can be said
to be a coequal reason they are awarded. But negligent (or
intentional) conduct occupies the same role of coequal causal-
ity with regard to compensatory damages. Both types of
damages are “received on account of” the personal injury.

The nub of the matter, it seems to me, is this: If one were
to be asked, by a lawyer from another legal system, “What
damages can be received on account of personal injuries in
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the United States?” surely the correct answer would be
“Compensatory damages and punitive damages—the former
to compensate for the inflicting of the personal injuries, and
the latter to punish for the inflicting of them.” If, as the
Court asserts, the phrase “damages received on account of
personal injuries” can be used to refer only to the former
category, that is only because people sometimes can be im-
precise. The notion that Congress carefully and precisely
used the phrase “damages received on account of personal
injuries” to segregate out compensatory damages seems to
me entirely fanciful. That is neither the exact nor the ordi-
nary meaning of the phrase, and hence not the one that the
statute should be understood to intend.

What I think to be the fair meaning of the phrase in isola-
tion becomes even clearer when the phrase is considered in
its statutory context. The Court proceeds too quickly from
its erroneous premise of ambiguity to analysis of the history
and policy behind §104(a)(2). Ante, at 84-87. Ambiguity
in isolation, even if it existed, would not end the textual in-
quiry. Statutory construction, we have said, is a “holistic
endeavor.” United Sav. Assn. of Tex. v. Timbers of Inwood
Forest Associates, Ltd., 484 U. S. 365, 371 (1988). “A provi-
sion that may seem ambiguous in isolation is often clarified
by the remainder of the statutory scheme.” Ibid.

Section 104(a)(2) appears immediately after another provi-
sion, § 104(a)(1), which parallels § 104(a)(2) in several respects
but does not use the critical phrase “on account of”:

“(a) [G]ross income does not include—
“(1) amounts received under workmen’s compensation
acts as compensation for personal injuries or sickness;

“(2) the amount of any damages received . . . on account
of personal injuries or sickness.” (Emphasis added.)

Although §104(a)(1) excludes amounts received “as compen-
sation for” personal injuries or sickness, while § 104(a)(2) ex-
cludes amounts received “on account of” personal injuries or
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sickness, the Court reads the two phrases to mean precisely
the same thing. That is not sound textual interpretation.
“[W]hen the legislature uses certain language in one part of
the statute and different language in another, the court as-
sumes different meanings were intended.” 2A N. Singer,
Sutherland on Statutory Construction §46.07 (5th ed. 1992
and Supp. 1996). See, e. g., Russello v. United States, 464
U. S. 16, 23 (1983). This principle of construction has its lim-
its, of course: Use of different terminology in differing con-
texts might have little significance. But here the contrast-
ing phrases appear in adjoining provisions that address
precisely the same subject matter and that even have identi-
cal grammatical structure.

The contrast between the two usages is even more striking
in the original statute that enacted them. The Revenue Act
of 1918 combined subsections (a)(1) and (a)(2) of §104, to-
gether with (a)(3) (which provides an exclusion from income
for amounts received through accident or health insurance
for personal injuries or sickness), into a single subsection,
which provided:

“‘Gross income’ . . . [d]oes not include . . . :

“(6) Amounts received, through accident or health insur-
ance or under workmen’s compensation acts, as compen-
sation for personal injuries or sickness, plus the amount
of any damages received . . . on account of such injuries
or sickness.” §213(b)(6) of the Revenue Act of 1918, 40
Stat. 1065-1066 (emphasis added).

The contrast between the first exclusion and the second
could not be more clear. Had Congress intended the latter
provision to cover only damages received “as compensation
for” personal injuries or sickness, it could have written
“amounts received, through accident or health insurance,
under workmen’s compensation acts, or in damages, as com-
pensation for personal injuries or sickness.” Instead, it
tacked on an additional phrase “plus the amount of[, ete.]”
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with no apparent purpose except to make clear that not only
compensatory damages were covered by the exclusion.

The Court maintains, however, that the Government’s
reading of §104(a)(2) is “more faithful to [its] history.”
Ante, at 84. The “history” to which the Court refers is not
statutory history of the sort just discussed—prior enact-
ments approved by earlier Congresses and revised or
amended by later ones to produce the current text. Indeed,
it is not “history” from within even a small portion of Con-
gress, since the House Committee Report the Court cites,
standing by itself, is uninformative, saying only that “[ulnder
the present law it is doubtful whether . . . damages received
on account of [personal] injuries or sickness are required to
be included in gross income.” H. R. Rep. No. 767, 65th
Cong., 2d Sess., 9-10 (1918). The Court makes this snippet
of legislative history relevant by citing as pertinent an ante-
cedent Treasury Department decision, which concludes on
the basis of recent judicial decisions that amounts received
from prosecution or compromise of a personal-injury suit are
not taxable because they are a return of capital. Ante, at
85 (citing T. D. 2747, 20 Treas. Dec. Int. Rev. 457 (1918)).

One might expect the Court to conclude from this that the
Members of Congress (on the unrealistic assumption that
they knew about the Executive Branch opinion) meant the
statutory language to cover only return of capital, the source
of the “doubt” to which the Committee Report referred.
But of course the Court cannot draw that logical conclusion,
since even if it is applied only to compensatory damages the
statute obviously and undeniably covers more than mere re-
turn of “human capital,” namely, reimbursement for lost in-
come, which would be a large proportion (indeed perhaps the
majority) of any damages award. The Court concedes this
is so, but asserts that this inconsistency is not enough “to
support cutting the statute totally free from its original
moorings,” ante, at 86, by which I assume it means the
Treasury Decision, however erroneous it might have been as
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to the “capital” nature of compensatory damages. But the
Treasury Decision was no more explicitly limited to compen-
satory damages than is the statute before us. It exempted
from taxation “an amount received by an individual as the
result of a suit or compromise for personal injuries.” T. D.
2747, supra, at 457. The Court’s entire thesis of taxability
rests upon the proposition that this Treasury Decision, which
overlooked the obvious fact that “an amount received . . . as
the result of a suit or compromise for personal injuries” al-
most always includes compensation for lost future income,
did not overlook the obvious fact that such an amount some-
times includes “smart money.”

So, to trace the Court’s reasoning: The statute must ex-
clude punitive damages because the Committee Report must
have had in mind a 1918 Treasury Decision, whose text no
more supports exclusion of punitive damages than does the
text of the statute itself, but which must have meant to ex-
clude punitive damages since it was based on the “return-of-
capital” theory, though, inconsistently with that theory, it did
not exclude the much more common category of compensa-
tion for lost income. Congress supposedly knew all of this,
and a reasonably diligent lawyer could figure it out by mis-
trusting the inclusive language of the statute, consulting the
Committee Report, surmising that the Treasury Decision of
1918 underlay that Report, mistrusting the inclusive lan-
guage of the Treasury Decision, and discerning that Treas-
ury could have overlooked lost-income compensatories, but
could not have overlooked punitives. I think not. The sure
and proper guide, it seems to me, is the language of the stat-
ute, inclusive by nature and doubly inclusive by contrast with
surrounding provisions.

The Court poses the question, ante, at 86, “why Congress
might have wanted the exclusion [in § 104(a)(2)] to have cov-
ered . . . punitive damages.” If an answer is needed (and
the text being as clear as it is, I think it is not), surely it
suffices to surmise that Congress was following the Treasury
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Decision, which had inadvertently embraced punitive dam-
ages just as it had inadvertently embraced future-income
compensatory damages. Or if some reason free of human
error must be found, I see nothing wrong with what the
Court itself suggests but rejects out of hand: Excluding puni-
tive as well as compensatory damages from gross income
“avoids such administrative problems as separating punitive
from compensatory portions of a global settlement.” Ante,
at 88. How substantial that particular problem is is sug-
gested by the statistics which show that 73 percent of tort
cases in state court are disposed of by settlement, and be-
tween 92 and 99 percent of tort cases in federal court are
disposed of by either settlement or some other means (such
as summary judgment) prior to trial. See B. Ostrom & N.
Kauder, Examining the Work of State Courts, 1994, p. 34
(1996); Administrative Office of the United States Courts, L.
Mecham, Judicial Business of the United States Courts: 1995
Report of the Director 162-164. What is at issue, of course,
is not just imposing on the parties the necessity of allocating
the settlement between compensatory and punitive damages
(with the concomitant suggestion of intentional wrongdoing
that any allocation to punitive damages entails), but also im-
posing on the Internal Revenue Service the necessity of re-
viewing that allocation, since there would always be strong
incentive to inflate the tax-free compensatory portion. The
Court’s only response to the suggestion that this is an ade-
quate reason (if one is required) for including punitive dam-
ages in the exemption is that “[t]he administrative problem
of distinguishing punitive from compensatory elements is
likely to be less serious than, say, distinguishing among the
compensatory elements of a settlement.” Ante, at 88. Per-
haps so; and it may also be more simple than splitting the
atom; but that in no way refutes the point that it is compli-
cated enough to explain the inclusion of punitive damages in
an exemption that has already abandoned the purity of a
“return-of-capital” rationale.
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The remaining argument offered by the Court is that our
decision in Commissioner v. Schleier, 515 U. S. 323 (1995),
came “close to resolving”—in the Government’s favor—the
question whether §104(a)(2) permits the exclusion of puni-
tive damages. Amnte, at 83. 1 disagree. In Schleier we
were faced with the question whether backpay and liqui-
dated damages under the Age Discrimination in Employ-
ment Act of 1967 (ADEA) were “damages received . . . on
account of personal injuries or sickness” for purposes of
§104(a)(2)’s exclusion. As the dissent accurately observed,
515 U. S., at 342 (opinion of O’CONNOR, J.), “the key to the
Court’s analysis” was the determination that an ADEA
cause of action did not necessarily entail “personal injury or
sickness,” so that the damages awarded for that cause of ac-
tion could hardly be awarded “on account of personal injuries
or sickness.” See id., at 330. In the case at hand, we said,
“respondent’s unlawful termination may have caused some
psychological or ‘personal’ injury comparable to the intangi-
ble pain and suffering caused by an automobile accident,” but
“it is clear that no part of respondent’s recovery of back
wages is attributable to that injury.” Ibid. The respond-
ent countered that at least “the liquidated damages portion
of his settlement” could be linked to that psychological in-
jury. Id., at 331. And it was in response to that argument
that we made the statement which the Court seeks to press
into service for today’s opinion. ADEA liquidated damages,
we said, were punitive in nature, rather than compensatory.
Id., at 331-332, and n. 5.

The Court recites this statement as though the point of it
was that punitive damages could not be received “on account
of” personal injuries, whereas in fact the point was quite
different: Since the damages were punishment for the con-
duct that gave rise to the (non-personal-injury) cause of
action, they could not be “linked to” the incidental psycho-
logical injury. In the present cases, of course, there is no
question that a personal injury occurred and that this per-
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sonal injury is what entitled petitioners to compensatory and
punitive damages. We neither decided nor intimated in
Schleier whether punitive damages that are indisputably
“linked to” personal injuries or sickness are received “on ac-
count of” such injuries or sickness. Indeed, it would have
been odd for us to resolve that question (or even come “close
to resolving” it) without any discussion of the numerous con-
siderations of text, history, and policy highlighted by today’s
opinion. If one were to search our opinions for a dictum
bearing upon the present issue, much closer is the statement
in United States v. Burke, 504 U. S. 229 (1992), that a statute
confers “tort or tort type rights” (qualifying a plaintiff’s re-
covery for the §104(a)(2) exemption) if it entitles the plaintiff
to “a jury trial at which ‘both equitable and legal relief,
including compensatory and, under certain circumstances,
punitive damages’ may be awarded.” Id., at 240 (quoting
Johmson v. Railway Express Agency, Inc., 421 U.S. 454,
460 (1975)).

But all of this is really by the way. Because the statutory
text unambiguously covers punitive damages that are
awarded on account of personal injuries, I conclude that peti-
tioners were entitled to deduct the amounts at issue here.
This makes it unnecessary for me to reach the question, dis-
cussed ante, at 90-92, whether the Government’s refund ac-
tion against the O’Gilvie children was commenced within the
2-year period specified by 26 U. S. C. §6532(b). I note, how-
ever, that the Court’s resolution of these cases also does not
demand that this issue be addressed, except to the extent of
rejecting the proposition that the statutory period begins to
run with the mailing of a refund check. So long as that is
not the trigger, there is no need to decide whether the proper
trigger is receipt of the check or some later event, such as
the check’s clearance.

For the reasons stated, I respectfully dissent from the
judgment of the Court.
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CERTIORARI TO THE SUPREME COURT OF MISSISSIPPI
No. 95-853. Argued October 7, 1996—Decided December 16, 1996

In a decree forever terminating petitioner M. L. B.’s parental rights to
her two minor children, a Mississippi Chancery Court recited a segment
of the governing Mississippi statute and stated, without elaboration,
that respondents, the children’s natural father and his second wife, had
met their burden of proof by “clear and convincing evidence.” The
Chancery Court, however, neither described the evidence nor otherwise
revealed precisely why M. L. B. was decreed a stranger to her children.
M. L. B. filed a timely appeal from the termination decree, but Missis-
sippi law conditioned her right to appeal on prepayment of record prepa-
ration fees estimated at $2,352.36. Lacking funds to pay the fees,
M. L. B. sought leave to appeal in forma pauperis. The Supreme Court
of Mississippi denied her application on the ground that, under its prece-
dent, there is no right to proceed in forma pauperis in civil appeals.
Urging that the size of her pocketbook should not be dispositive when
“an interest far more precious than any property right” is at stake,
Santosky v. Kramer, 455 U. S. 745, 758-759, M. L. B. contends in this
Court that a State may not, consistent with the Due Process and Equal
Protection Clauses of the Fourteenth Amendment, condition appeals
from trial court decrees terminating parental rights on the affected par-
ent’s ability to pay record preparation fees.

Held: Just as a State may not block an indigent petty offender’s access to
an appeal afforded others, see Mayer v. Chicago, 404 U. S. 189, 195-196,
so Mississippi may not deny M. L. B., because of her poverty, appellate
review of the sufficiency of the evidence on which the trial court based
its parental termination decree. Pp. 110-128.

(@) The foundation case in the relevant line of decisions is Griffin v.
Illinots, 351 U. 8. 12, in which the Court struck down an Illinois rule
that effectively conditioned thoroughgoing appeals from criminal convie-
tions on the defendant’s procurement of a transcript of trial proceedings.
The Illinois rule challenged in Griffin deprived most defendants lacking
the means to pay for a transcript of any access to appellate review.
Although the Federal Constitution guarantees no right to appellate re-
view, id., at 18 (plurality opinion), once a State affords that right, Griffin
held, the State may not “bolt the door to equal justice,” id., at 24 (Frank-
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furter, J., concurring in judgment). The Griffin plurality drew support
for its decision from the Due Process and Equal Protection Clauses,
id., at 13, 18, while Justice Frankfurter emphasized and explained the
decision’s equal protection underpinning, id., at 23. Of prime relevance
to the question presented by M. L. B., Griffin’s principle has not been
confined to cases in which imprisonment is at stake, but extends to ap-
peals from convictions of petty offenses, involving conduct “quasi crimi-
nal” in nature. Mayer, 404 U. S., at 196, 197. In contrast, an indigent
defendant’s right to counsel at state expense does not extend to nonfel-
ony trials if no term of imprisonment is actually imposed. Scott v. Illi-
nois, 440 U. S. 367, 373-374. Pp. 110-113.

(b) This Court has also recognized a narrow category of civil cases in
which the State must provide access to its judicial processes without
regard to a party’s ability to pay court fees. See, e. g., Boddie v. Con-
necticut, 401 U. S. 371, 374 (divorce proceedings). Making clear, how-
ever, that a constitutional requirement to waive court fees in civil cases
is the exception, not the general rule, the Court has refused to extend
Griffin to the broad array of civil cases. See United States v. Kras, 409
U. S. 434, 445; Ortwein v. Schwab, 410 U. S. 656, 661 (per curiam). But
the Court has consistently set apart from the mine run of civil cases
those involving state controls or intrusions on family relationships. In
that domain, to guard against undue official intrusion, the Court has
examined closely and contextually the importance of the governmental
interest advanced in defense of the intrusion. Pp. 113-116.

(¢ M. L. B.’s case, involving the State’s authority to sever perma-
nently a parent-child bond, demands the close consideration the Court
has long required when a family association “of basic importance in our
society” is at stake. Boddie, 401 U. S., at 376. The Court approaches
M. L. B.’s petition mindful of the gravity of the sanction imposed on her
and in light of two prior decisions most immediately in point: Lassiter
v. Department of Social Servs. of Durham Cty., 452 U. S. 18 (appoint-
ment of counsel for indigent defendants in parental status termination
proceedings is not routinely required by the Constitution, but should be
determined on a case-by-case basis), and Santosky v. Kramer, 455 U. S.
745 (“clear and convincing” proof standard is constitutionally required
in parental termination proceedings). Although both Lassiter and San-
tosky yielded divided opinions, the Court was unanimously of the view
that “the interest of parents in their relationship with their children is
sufficiently fundamental to come within the finite class of liberty inter-
ests protected by the Fourteenth Amendment,” Santosky, 455 U. S., at
774 (REHNQUIST, J., dissenting), and that “[f]ew consequences of judicial
action are so grave as the severance of natural family ties,” id., at 787.
Pp. 116-119.
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(d) Guided by Lassiter, Santosky, and other decisions acknowledging
the primacy of the parent-child relationship, the Court agrees with
M. L. B. that Mayer points to the disposition proper in this case: Her
parental termination appeal must be treated as the Court has treated
petty offense appeals, and Mississippi may not withhold the transcript
she needs to gain review of the order ending her parental status. The
Court’s decisions concerning access to judicial processes, commencing
with Griffin and running through Mayer, reflect both equal protection
and due process concerns. See Ross v. Moffitt, 417 U.S. 600, 608-
609. In these cases, “[dJue process and equal protection principles con-
verge.” Bearden v. Georgia, 461 U. S. 660, 665. A “precise rationale”
has not been composed, Ross, 417 U. S., at 608, because cases of this
order “cannot be resolved by resort to easy slogans or pigeonhole analy-
sis,” Bearden, 461 U. S., at 666. Nevertheless, “[mlost decisions in this
area,” the Court has recognized, “res[t] on an equal protection frame-
work,” id., at 665, as M. L. B.’s plea heavily does, for due process does
not independently require that the State provide a right to appeal.
Placing this case within the framework established by the Court’s past
decisions in this area, the Court inspects the character and intensity of
the individual interest at stake, on the one hand, and the State’s justifi-
cation for its exaction, on the other. See id., at 666—667.

As in the case of the indigent petty offender charged in Mayer, the
stakes for M. L. B. are large. Parental status termination is “irretriev-
abl[y] destructi[ve]” of the most fundamental family relationship. San-
tosky, 455 U. S., at 753. And the risk of error, Mississippi’s experience
shows, is considerable. Mississippi has, consistent with Santosky,
adopted a “clear and convincing proof” standard for parental status ter-
mination cases, but the Chancellor’s order in this case simply recites
statutory language; it describes no evidence, and otherwise details no
reasons for finding M. L. B. “clear[ly] and convincing[ly]” unfit to be a
parent. Only a transcript can reveal the sufficiency, or insufficiency, of
the evidence to support that stern judgment. Mississippi’s countervail-
ing interest in offsetting the costs of its court system is unimpressive
when measured against the stakes for M. L. B. The record discloses
that, in the tightly circumscribed category of parental status termina-
tion cases, appeals are few, and not likely to impose an undue burden on
the State. Moreover, it would be anomalous to recognize a right to a
transcript needed to appeal a misdemeanor conviction—though trial
counsel may be flatly denied such a defendant—but hold, at the same
time, that a transcript need not be prepared for M. L.. B.—though were
her defense sufficiently complex, state-paid counsel, as Lassiter in-
structs, would be designated for her. While the Court does not ques-
tion the general rule, stated in Ortwein, 410 U. S., at 660, that fee re-
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quirements ordinarily are examined only for rationality, the Court’s
cases solidly establish two exceptions to that rule. The basic right to
participate in political processes as voters and candidates cannot be lim-
ited to those who can pay for a license. See, e. g., Harper v. Virginia
Bd. of Elections, 383 U. S. 663. Nor may access to judicial processes in
cases criminal or “quasi criminal” in nature, Mayer, 404 U. S., at 196,
turn on ability to pay. The Court places decrees forever terminating
parental rights in the category of cases in which the State may not “bolt
the door to equal justice.” Griffin, 351 U.S., at 24 (Frankfurter, J.,
concurring in judgment). Pp. 119-124.

(e) Contrary to respondents’ contention, cases in which the Court has
held that government need not provide funds so that people can exercise
even fundamental rights, see, e. g., Lyng v. Automobile Workers, 485
U. S. 360, 363, n. 2, 370-374, are inapposite here. Complainants in those
cases sought state aid to subsidize their privately initiated action or to
alleviate the consequences of differences in economic circumstances that
existed apart from state action. M. L. B.’s complaint is of a different
order. She is endeavoring to defend against the State’s destruction of
her family bonds, and to resist the brand associated with a parental
unfitness adjudication. Like a defendant resisting criminal conviction,
she seeks to be spared from the State’s devastatingly adverse action.
That is the very reason this Court has paired her case with Mayer, not
with Ortwein or Kras. Also rejected is respondents’ suggestion that
Washington v. Davis, 426 U. S. 229, 242, effectively overruled the Grif-
fin line of cases in 1976 by rejecting the notion “that a law, neutral on
its face and serving ends otherwise within the power of government to
pursue, is invalid under the Equal Protection Clause simply because it
may affect a greater proportion of one race than of another.” That this
Court has not so conceived the meaning and effect of Washington v.
Dawis is demonstrated by Bearden, 461 U. S., at 664-665, in which the
Court adhered in 1983 to “Griffin’s principle of ‘equal justice.”” The
Court recognized in Griffin that “a law nondiscriminatory on its face
may be grossly discriminatory in operation,” 351 U. S., at 17, n. 11, and
explained in Williams v. Illinois, 399 U. S. 235, 242, that an Illinois
statute it found unconstitutional in that case “in operative effect ex-
poseld] only indigents to the risk of imprisonment beyond the statutory
maximum.” Like the sanction in Williams, the Mississippi prescription
here at issue is not merely disproportionate in impact, but wholly contin-
gent on one’s ability to pay, thereby “visit[ing] different consequences
on two categories of persons.” Ibid. A failure rigidly to restrict Grif-
fin to cases typed “criminal” will not result in the opening of judicial
floodgates, as respondents urge. This Court has repeatedly distin-
guished parental status termination decrees from mine run civil actions
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on the basis of the unique deprivation termination decrees work: perma-
nent destruction of all legal recognition of the parental relationship.
Lassiter and Santosky have not served as precedent in other areas, and
the Court is satisfied that the label “civil” should not entice it to leave
undisturbed the Mississippi courts’ disposition of this case. Cf. In re
Gault, 387 U. S. 1, 50. Pp. 124-128.

(f) Thus, Mississippi may not withhold from M. L. B. “a ‘record of
sufficient completeness’ to permit proper [appellate] consideration of
[her] claims.” Mayer, 404 U. S., at 198. P. 128.

Reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, SOUTER, and BREYER, JJ., joined. KENNEDY, J., filed an opin-
ion concurring in the judgment, post, p. 128. REHNQUIST, C. J., filed a
dissenting opinion, post, p. 129. THOMAS, J., filed a dissenting opinion, in
which SCALIA, J., joined, and in which REENQUIST, C. J., joined, except as
to Part II, post, p. 129.

Robert B. McDuff argued the cause for petitioner. With
him on the briefs were Danny Lampley and Steven R.
Shapiro.

Rickey T. Moore, Special Assistant Attorney General of
Mississippi, argued the cause for respondents. With him on
the brief was Mike Moore, Attorney General.*

JUSTICE GINSBURG delivered the opinion of the Court.

By order of a Mississippi Chancery Court, petitioner
M. L. B.’s parental rights to her two minor children were
forever terminated. M. L. B. sought to appeal from the
termination decree, but Mississippi required that she pay
in advance record preparation fees estimated at $2,352.36.
Because M. L. B. lacked funds to pay the fees, her appeal
was dismissed.

Urging that the size of her pocketbook should not be dis-
positive when “an interest far more precious than any prop-
erty right” is at stake, Santosky v. Kramer, 455 U. S. 745,

*Martha Matthews filed a brief for the National Center for Youth Law
et al. as amici curiae.
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758-759 (1982), M. L. B. tenders this question, which we
agreed to hear and decide: May a State, consistent with the
Due Process and Equal Protection Clauses of the Fourteenth
Amendment, condition appeals from trial court decrees ter-
minating parental rights on the affected parent’s ability to
pay record preparation fees? We hold that, just as a State
may not block an indigent petty offender’s access to an ap-
peal afforded others, see Mayer v. Chicago, 404 U.S. 189,
195-196 (1971), so Mississippi may not deny M. L. B., because
of her poverty, appellate review of the sufficiency of the
evidence on which the trial court found her unfit to remain
a parent.
I

Petitioner M. L. B. and respondent S. L. J. are, respec-
tively, the biological mother and father of two children, a boy
born in April 1985, and a girl born in February 1987. In
June 1992, after a marriage that endured nearly eight years,
M. L. B. and S. L. J. were divorced. The children remained
in their father’s custody, as M. L. B. and S. L. J. had agreed
at the time of the divorce.

S. L. J. married respondent J. P. J. in September 1992. In
November of the following year, S. L. J. and J. P. J. filed suit
in Chancery Court in Mississippi, seeking to terminate the
parental rights of M. L. B. and to gain court approval for
adoption of the children by their stepmother, J. P. J. The
complaint alleged that M. L. B. had not maintained reason-
able visitation and was in arrears on child support payments.
M. L. B. counterclaimed, seeking primary custody of both
children and contending that S. L. J. had not permitted her
reasonable visitation, despite a provision in the divorce de-
cree that he do so.

After taking evidence on August 18, November 2, and De-
cember 12, 1994, the Chancellor, in a decree filed December
14, 1994, terminated all parental rights of the natural
mother, approved the adoption, and ordered that J. P. J., the
adopting parent, be shown as the mother of the children on
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their birth certificates. Twice reciting a segment of the
governing Mississippi statute, Miss. Code Ann. §93-15-
103(3)(e) (1994), the Chancellor declared that there had been
a “substantial erosion of the relationship between the natural
mother, [M. L. B.], and the minor children,” which had been
caused “at least in part by [M. L. B.’s] serious neglect, abuse,
prolonged and unreasonable absence or unreasonable failure
to visit or communicate with her minor children.” App. to
Pet. for Cert. 9, 10.!

The Chancellor stated, without elaboration, that the natu-
ral father and his second wife had met their burden of proof
by “clear and convincing evidence.” Id., at 10. Nothing in
the Chancellor’s order describes the evidence, however, or
otherwise reveals precisely why M. L. B. was decreed, for-
evermore, a stranger to her children.

In January 1995, M. L. B. filed a timely appeal and paid
the $100 filing fee. The Clerk of the Chancery Court, sev-
eral days later, estimated the costs for preparing and trans-
mitting the record: $1,900 for the transcript (950 pages at $2
per page); $438 for other documents in the record (219 pages
at $2 per page); $4.36 for binders; and $10 for mailing. Id.,
at 15.

Mississippi grants civil litigants a right to appeal, but con-
ditions that right on prepayment of costs. Miss. Code Ann.
§§11-51-3, 11-51-29 (Supp. 1996). Relevant portions of a
transcript must be ordered, and its preparation costs ad-

! Mississippi Code Ann. §93-15-103(3) (1994) sets forth several grounds
for termination of parental rights, including, in subsection (3)(e), “when
there is [a] substantial erosion of the relationship between the parent and
child which was caused at least in part by the parent’s serious neglect,
abuse, prolonged and unreasonable absence, unreasonable failure to visit
or communicate, or prolonged imprisonment.”

M. L. B. notes that, “in repeating the catch-all language of [the statute],
the Chancellor said that [she] was guilty of ‘serious . . . abuse.”” Reply
Brief 6, n. 1. “However,” M. L. B. adds, “there was no allegation of abuse
in the complaint in this case or at any other stage of the proceedings.”
Ibid.
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vanced by the appellant, if the appellant “intends to urge
on appeal,” as M. L. B. did, “that a finding or conclusion is
unsupported by the evidence or is contrary to the evidence.”
Miss. Rule of App. Proc. 10(b)(2) (1995); see also Miss. Code
Ann. §11-51-29 (Supp. 1996).

Unable to pay $2,352.36, M. L. B. sought leave to appeal
m forma pauperis. The Supreme Court of Mississippi de-
nied her application in August 1995. Under its precedent,
the court said, “[t]he right to proceed in forma pauperis in
civil cases exists only at the trial level.” App. to Pet. for
Cert. 3.2

M. L. B. had urged in Chancery Court and in the Supreme
Court of Mississippi, and now urges in this Court, that

“where the State’s judicial processes are invoked to se-
cure so severe an alteration of a litigant’s fundamental
rights—the termination of the parental relationship
with one’s natural child—basic notions of fairness [and]
of equal protection under the law, . . . guaranteed by [the
Mississippi and Federal Constitutions], require that a
person be afforded the right of appellate review though
one is unable to pay the costs of such review in advance.”
Id., at 18.2

2In fact, Mississippi, by statute, provides for coverage of transcript fees
and other costs for indigents in civil commitment appeals. Miss. Code
Ann. §41-21-83 (Supp. 1996) (record on appeal shall include transcript of
commitment hearing); Miss. Code Ann. §41-21-85 (1972) (all costs of hear-
ing or appeal shall be borne by state board of mental health when patient
is indigent).

3On the efficacy of appellate review in parental status termination cases,
M. L. B. notes that of the eight reported appellate challenges to Mississippi
trial court termination orders from 1980 through May 1996, three were
reversed by the Mississippi Supreme Court for failure to meet the “clear
and convincing” proof standard. Brief for Petitioner 20; see also Reply
Brief 6 (“[IIn civil cases generally, the Mississippi Court of Appeals re-
versed or vacated nearly 39% of the trial court decisions it reviewed in
1995 and the Mississippi Supreme Court reversed or vacated nearly 37%.
Supreme Court of Mississippi, 1995 Annual Report, pp. 22, 41.”).
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Courts have confronted, in diverse settings, the “age-old
problem” of “[pJroviding equal justice for poor and rich, weak
and powerful alike.” Griffin v. Illinois, 351 U.S. 12, 16
(1956). Concerning access to appeal in general, and tran-
scripts needed to pursue appeals in particular, Griffin is the
foundation case.

Griffin involved an Illinois rule that effectively condi-
tioned thoroughgoing appeals from criminal convictions on
the defendant’s procurement of a transcript of trial proceed-
ings. See id., at 13-14, and nn. 2, 3 (noting, inter alia, that
“mandatory record,” which an indigent defendant could ob-
tain free of charge, did not afford the defendant an opportu-
nity to seek review of trial errors). Indigent defendants,
other than those sentenced to death, were not excepted from
the rule, so in most cases, defendants without means to pay
for a transcript had no access to appellate review at all. Al-
though the Federal Constitution guarantees no right to ap-
pellate review, id., at 18, once a State affords that right, Grif-
fin held, the State may not “bolt the door to equal justice,”
1d., at 24 (Frankfurter, J., concurring in judgment).

The plurality in Griffin recognized “the importance of
appellate review to a correct adjudication of guilt or inno-
cence.” Id., at 18. “[TJo deny adequate review to the
poor,” the plurality observed, “means that many of them may
lose their life, liberty or property because of unjust convic-
tions which appellate courts would set aside.” Id., at 19.
Judging the Illinois rule inconsonant with the Fourteenth
Amendment, the Griffin plurality drew support from the
Due Process and Equal Protection Clauses. Id., at 13, 18.

Justice Frankfurter, concurring in the judgment in Griffin,
emphasized and explained the decision’s equal protection
underpinning:

“Of course a State need not equalize economic condi-
tions. . . . But when a State deems it wise and just that
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convictions be susceptible to review by an appellate
court, it cannot by force of its exactions draw a line
which precludes convicted indigent persons, forsooth er-
roneously convicted, from securing such a review . ...”
Id., at 23.

See also Ross v. Moffitt, 417 U. S. 600, 607 (1974) (Griffin and
succeeding decisions “stand for the proposition that a State
cannot arbitrarily cut off appeal rights for indigents while
leaving open avenues of appeal for more affluent persons.”).
Summarizing the Griffin line of decisions regarding an indi-
gent defendant’s access to appellate review of a conviction,*
we said in Rinaldi v. Yeager, 384 U. S. 305, 310 (1966): “This
Court has never held that the States are required to estab-
lish avenues of appellate review, but it is now fundamental
that, once established, these avenues must be kept free of
unreasoned distinctions that can only impede open and equal
access to the courts.”

Of prime relevance to the question presented by M. L. B.’s
petition, Griffin’s principle has not been confined to cases in
which imprisonment is at stake. The key case is Mayer v.
Chicago, 404 U. S. 189 (1971). Mayer involved an indigent
defendant convicted on nonfelony charges of violating two
city ordinances. Fined $250 for each offense, the defendant
petitioned for a transcript to support his appeal. He alleged
prosecutorial misconduct and insufficient evidence to convict.
The State provided free transcripts for indigent appellants

4See, e. g., Williams v. Oklahoma City, 395 U. S. 458, 458-459 (1969)
(per curiam,) (transcript needed to perfect appeal must be furnished at
state expense to indigent defendant sentenced to 90 days in jail and a $50
fine for drunk driving); Long v. District Court of Iowa, Lee Cty., 385 U. S.
192, 192-194 (1966) (per curiam) (transcript must be furnished at state
expense to enable indigent state habeas corpus petitioner to appeal denial
of relief); Smith v. Bennett, 365 U.S. 708, 708-709 (1961) (filing fee to
process state habeas corpus application must be waived for indigent pris-
oner); Burns v. Ohio, 360 U. S. 252, 253, 257-258 (1959) (filing fee for mo-
tion for leave to appeal from judgment of intermediate appellate court to
State Supreme Court must be waived when defendant is indigent).
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in felony cases only. We declined to limit Griffin to cases in
which the defendant faced incarceration. “The invidious-
ness of the discrimination that exists when criminal proce-
dures are made available only to those who can pay,” the
Court said in Mayer, “is not erased by any differences in the
sentences that may be imposed.” 404 U.S., at 197. Petty
offenses could entail serious collateral consequences, the
Mayer Court noted. Ibid. The Griffin principle, Mayer
underscored, “is a flat prohibition,” 404 U. S., at 196, against
“making access to appellate processes from even [the State’s]
most inferior courts depend upon the [convicted] defendant’s
ability to pay,” id., at 197. An impecunious party, the Court
ruled, whether found guilty of a felony or conduct only “quasi
criminal in nature,” id., at 196, “cannot be denied a record of
sufficient completeness to permit proper [appellate] consider-
ation of his claims,” id., at 198 (internal quotation marks
omitted).?

In contrast to the “flat prohibition” of “bolted doors” that
the Griffin line of cases securely established, the right to

5Griffin did not impose an inflexible requirement that a State provide
a full trial transcript to an indigent defendant pursuing an appeal. See
Griffin v. Illinois, 351 U. S. 12, 20 (1956) (State need not purchase a ste-
nographer’s transcript in every case where an indigent defendant cannot
buy it; State “Supreme Court may find other means of affording adequate
and effective appellate review to indigent defendants.”). In Draper v.
Washington, 372 U. S. 487 (1963), we invalidated a state rule that tied an
indigent defendant’s ability to obtain a transcript at public expense to
the trial judge’s finding that the defendant’s appeal was not frivolous. Id.,
at 498-500. We emphasized, however, that the Griffin requirement is
not rigid. “Alternative methods of reporting trial proceedings,” we ob-
served, “are permissible if they place before the appellate court an equiva-
lent report of the events at trial from which the appellant’s contentions
arise.” 372 U.S., at 495. Moreover, we held, an indigent defendant is
entitled only to those parts of the trial record that are “germane to consid-
eration of the appeal.” Ibid.; see also Mayer v. Chicago, 404 U. S. 189,
194 (1971) (“A record of sufficient completeness does not translate auto-
matically into a complete verbatim transcript.” (internal quotation marks
omitted)).
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counsel at state expense, as delineated in our decisions, is
less encompassing. A State must provide trial counsel for
an indigent defendant charged with a felony, Gideon v. Wain-
wright, 372 U. S. 335, 339 (1963), but that right does not ex-
tend to nonfelony trials if no term of imprisonment is actu-
ally imposed, Scott v. Illinots, 440 U. S. 367, 373-374 (1979).
A State’s obligation to provide appellate counsel to poor de-
fendants faced with incarceration applies to appeals of right.
Douglas v. California, 372 U. S. 353, 357 (1963). In Ross v.
Moffitt, however, we held that neither the Due Process
Clause nor the Equal Protection Clause requires a State to
provide counsel at state expense to an indigent prisoner
pursuing a discretionary appeal in the state system or peti-
tioning for review in this Court. 417 U.S., at 610, 612,
616-618.
I11

We have also recognized a narrow category of civil cases in
which the State must provide access to its judicial processes
without regard to a party’s ability to pay court fees. In
Boddie v. Connecticut, 401 U. S. 371 (1971), we held that the
State could not deny a divorce to a married couple based
on their inability to pay approximately $60 in court costs.
Crucial to our decision in Boddie was the fundamental inter-
est at stake. “[Gliven the basic position of the marriage
relationship in this society’s hierarchy of values and the con-
comitant state monopolization of the means for legally dis-
solving this relationship,” we said, due process “prohibit[s] a
State from denying, solely because of inability to pay, access
to its courts to individuals who seek judicial dissolution of
their marriages.” Id., at 374; see also Little v. Streater, 452
U. S. 1, 13-17 (1981) (State must pay for blood grouping tests
sought by an indigent defendant to enable him to contest a
paternity suit).

Soon after Boddie, in Lindsey v. Normet, 405 U.S. 56
(1972), the Court confronted a double-bond requirement im-
posed by Oregon law only on tenants seeking to appeal ad-
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verse decisions in eviction actions. We referred first to
precedent recognizing that, “if a full and fair trial on the
merits is provided, the Due Process Clause of the Fourteenth
Amendment does not require a State to provide appellate
review.” Id., at 77. We next stated, however, that “[wlhen
an appeal is afforded, . . . it cannot be granted to some liti-
gants and capriciously or arbitrarily denied to others without
violating the Equal Protection Clause.” Ibid. Oregon’s
double-bond requirement failed equal protection measure-
ment, we concluded, because it raised a substantial barrier
to appeal for a particular class of litigants—tenants facing
eviction—a barrier “faced by no other civil litigant in Ore-
gon.” Id., at 79. The Court pointed out in Lindsey that
the classification there at issue disadvantaged nonindigent
as well as indigent appellants, ibid.; the Lindsey decision,
therefore, does not guide our inquiry here.

The following year, in United States v. Kras, 409 U. S. 434
(1973), the Court clarified that a constitutional requirement
to waive court fees in civil cases is the exception, not the
general rule. Kras concerned fees, totaling $50, required to
secure a discharge in bankruptcy. Id., at 436. The Court
recalled in Kras that “[oJn many occasions we have rec-
ognized the fundamental importance . . . under our Consti-
tution” of “the associational interests that surround the
establishment and dissolution of th[e] [marital] relationship.”
Id., at 4445 But bankruptcy discharge entails no “funda-

5 As examples, the Court listed: Eisenstadt v. Baird, 405 U. S. 438, 453
(1972) (right to be free from government interference in deciding whether
to bear or beget a child is “fundamenta[l],” and may not be burdened
based upon marital status); Loving v. Virginia, 388 U.S. 1, 12 (1967)
(“Marriage is [a] ‘basic civil righ[t],”” and cannot be denied based on a
racial classification. (citations omitted)); Griswold v. Connecticut, 381 U. S.
479, 485-486 (1965) (marital relationship “is an association that promotes
a way of life, . . . a harmony in living, . . . a bilateral loyalty,” and the use of
contraception within marriage is protected against government intrusion);
Skinner v. Oklahoma ex rel. Williamson, 316 U. S. 535, 541 (1942) (Be-
cause the power to sterilize affects “a basic libertyl,] . . . strict scrutiny of
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mental interest,” we said. Id., at 445. Although “obtaining
[a] desired new start in life [is] important,” that interest, the
Court explained, “does not rise to the same constitutional
level” as the interest in establishing or dissolving a marriage.
Ibid.” Nor is resort to court the sole path to securing debt
forgiveness, we stressed; in contrast, termination of a mar-
riage, we reiterated, requires access to the State’s judicial
machinery. Id., at 445-446; see Boddie, 401 U. S., at 376.

In Ortwein v. Schwab, 410 U. S. 656 (1973) (per curiam,),
the Court adhered to the line drawn in Kras. The appel-
lants in Ortwein sought court review of agency determina-
tions reducing their welfare benefits. Alleging poverty,
they challenged, as applied to them, an Oregon statute re-
quiring appellants in civil cases to pay a $25 fee. We sum-
marily affirmed the Oregon Supreme Court’s judgment re-
jecting appellants’ challenge. As in Kras, the Court saw no
“‘fundamental interest . . . gained or lost depending on the
availability’ of the relief sought by [the complainants].” 410
U. S., at 659 (quoting Kras, 409 U. S., at 445). Absent a fun-
damental interest or classification attracting heightened
scrutiny, we said, the applicable equal protection standard

the classification which a State makes in a sterilization law is essential.”);
Meyer v. Nebraska, 262 U. S. 390, 399 (1923) (recognizing liberty interest
in raising children). See Kras, 409 U. S., at 444.

"The Court ranked the prescription in Kras with economic and social
welfare legislation generally, and cited among examples: Jefferson v. Hack-
ney, 406 U. S. 535, 546 (1972) (Texas scheme for allocating limited welfare
benefits is a rational legislative “effor[t] to tackle the problems of the poor
and the needy.”); Richardson v. Belcher, 404 U. S. 78 (1971) (federal statute
mandating reductions in Social Security benefits to reflect workers’ com-
pensation payments is social welfare regulation that survives rational-
basis review); Dandridge v. Williams, 397 U. S. 471, 483, 487 (1970) (Mary-
land “maximum grant regulation” limiting family welfare benefits is
economic, social welfare regulation that is “rationally based and free from
invidious discrimination.”); Flemming v. Nestor, 363 U.S. 603, 606, 611
(1960) (The right to receive benefits under the Social Security Act is not
“an accrued property right,” but Congress may not take away benefits
arbitrarily.). See Kras, 409 U. S., at 445-446.
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“is that of rational justification,” a requirement we found sat-
isfied by Oregon’s need for revenue to offset the expenses of
its court system. 410 U. S., at 660. We expressly rejected
the Ortwein appellants’ argument that a fee waiver was re-
quired for all civil appeals simply because the State chose to
permit in forma pauperis filings in special classes of civil
appeals, including appeals from terminations of parental
rights. Id., at 661.

In sum, as Ortwein underscored, this Court has not ex-
tended Griffin to the broad array of civil cases. But tell-
ingly, the Court has consistently set apart from the mine run
of cases those involving state controls or intrusions on family
relationships. In that domain, to guard against undue offi-
cial intrusion, the Court has examined closely and contextu-
ally the importance of the governmental interest advanced
in defense of the intrusion. Cf. Moore v. East Cleveland,
431 U. S. 494 (1977).

v

Choices about marriage, family life, and the upbringing of
children are among associational rights this Court has
ranked as “of basic importance in our society,” Boddie, 401
U. S., at 376, rights sheltered by the Fourteenth Amendment
against the State’s unwarranted usurpation, disregard, or
disrespect. See, for example, Turner v. Safley, 482 U. S. 78
(1987), Zablocki v. Redhail, 434 U. S. 374 (1978), and Loving
v. Virginia, 388 U.S. 1 (1967) (marriage); Skinner v. Okla-
homa ex rel. Williamson, 316 U. S. 535 (1942) (procreation);
Pierce v. Society of Sisters, 268 U. S. 510 (1925), and Meyer
v. Nebraska, 262 U.S. 390 (1923) (raising children).
M. L. B.’s case, involving the State’s authority to sever per-
manently a parent-child bond,® demands the close consider-

8 Although the termination proceeding in this case was initiated by pri-
vate parties as a prelude to an adoption petition, rather than by a state
agency, the challenged state action remains essentially the same: M. L. B.
resists the imposition of an official decree extinguishing, as no power other
than the State can, her parent-child relationships.
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ation the Court has long required when a family association
so undeniably important is at stake. We approach M. L. B.’s
petition mindful of the gravity of the sanction imposed on
her and in light of two prior decisions most immediately in
point: Lassiter v. Department of Social Servs. of Durham
Cty., 452 U. S. 18 (1981), and Santosky v. Kramer, 455 U. S.
745 (1982).

Lassiter concerned the appointment of counsel for indigent
persons seeking to defend against the State’s termination of
their parental status. The Court held that appointed coun-
sel was not routinely required to assure a fair adjudication;
instead, a case-by-case determination of the need for counsel
would suffice, an assessment to be made “in the first instance
by the trial court, subject . . . to appellate review.” 452
U. S., at 32.

For probation-revocation hearings where loss of condi-
tional liberty is at issue, the Lassiter Court observed, our
precedent is not doctrinaire; due process is provided, we
have held, when the decision whether counsel should be
appointed is made on a case-by-case basis. See Gagnon v.
Scarpellt, 411 U. S. 778,790 (1973). In criminal prosecutions
that do not lead to the defendant’s incarceration, however,
our precedent recognizes no right to appointed counsel. See
Scott v. Illinois, 440 U. S., at 373-374. Parental termina-
tion cases, the Lassiter Court concluded, are most appropri-
ately ranked with probation-revocation hearings: While the
Court declined to recognize an automatic right to appointed
counsel, it said that an appointment would be due when war-
ranted by the character and difficulty of the case. See Las-
siter, 452 U. S., at 31-32.°

Significant to the disposition of M. L. B.’s case, the Las-
siter Court considered it “plain . . . that a parent’s desire for

9The Court noted, among other considerations, that petitions to termi-
nate parental rights may charge criminal activity and that “[plarents so
accused may need legal counsel to guide them in understanding the prob-
lems such petitions may create.” Lassiter, 452 U. S., at 27, n. 3.
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and right to ‘the companionship, care, custody, and manage-
ment of his or her children’ is an important interest,” one
that “‘undeniably warrants deference and, absent a power-
ful countervailing interest, protection.”” Id., at 27 (quoting
Stanley v. Illinots, 405 U. S. 645, 6561 (1972)). The object of
the proceeding is “not simply to infringe upon [the parent’s]
interest,” the Court recognized, “but to end it”; thus, a deci-
sion against the parent “work[s] a unique kind of depriva-
tion.” Lassiter, 452 U. S., at 27. For that reason, “[a] par-
ent’s interest in the accuracy and justice of the decision . . .
is ... a commanding one.” [Ibid.; see also id., at 39 (Black-
mun, J., dissenting) (“A termination of parental rights is both
total and irrevocable. Unlike other custody proceedings, it
leaves the parent with no right to visit or communicate with
the child . . ..” (footnote omitted)).

Santosky held that a “clear and convineing” proof stand-
ard is constitutionally required in parental termination pro-
ceedings. 455 U.S., at 769-770.1° In so ruling, the Court
again emphasized that a termination decree is “final and
irrevocable.” Id., at 759 (emphasis in original). “Few
forms of state action,” the Court said, “are both so severe
and so irreversible.” Ibid.'* As in Lassiter, the Court
characterized the parent’s interest as “commanding,” indeed,

0 Karlier, in Addington v. Texas, 441 U. S. 418, 431-432 (1979), the Court
concluded that the Fourteenth Amendment requires a “clear and convine-
ing” standard of proof in civil commitment proceedings.

1In Rivera v. Minnich, 483 U. S. 574 (1987), the Court declined to ex-
tend Santosky to paternity proceedings. The Court distinguished the
State’s imposition of the legal obligations attending a biological relation-
ship between parent and child from the State’s termination of a fully
existing parent-child relationship. See Rivera, 483 U. S., at 579-582. In
drawing this distinction, the Court found it enlightening that state
legislatures had similarly separated the two proceedings: Most jurisdic-
tions applied a “preponderance of the evidence” standard in paternity
cases, while 38 jurisdictions, at the time Santosky was decided, required
a higher standard of proof in proceedings to terminate parental rights.
See Rivera, 483 U. S., at 578-579 (citing Santosky, 455 U. S., at 749-750).
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“far more precious than any property right.” 455 U.S., at
758-T59.

Although both Lassiter and Santosky yielded divided
opinions, the Court was unanimously of the view that “the
interest of parents in their relationship with their children
is sufficiently fundamental to come within the finite class of
liberty interests protected by the Fourteenth Amendment.”
455 U. S., at 774 (REHNQUIST, J., dissenting). It was also the
Court’s unanimous view that “[f]lew consequences of judicial
action are so grave as the severance of natural family ties.”
Id., at 787.

v

Guided by this Court’s precedent on an indigent’s access
to judicial processes in criminal and civil cases, and on pro-
ceedings to terminate parental status, we turn to the classi-
fication question this case presents: Does the Fourteenth
Amendment require Mississippi to accord M. L. B. access to
an appeal—available but for her inability to advance re-
quired costs—before she is forever branded unfit for affilia-
tion with her children? Respondents urge us to classify
M. L. B.’s case with the generality of civil cases, in which
indigent persons have no constitutional right to proceed in
forma pauperis. See supra, at 114-116. M. L. B., on the
other hand, maintains that the accusatory state action she is
trying to fend off'? is barely distinguishable from criminal
condemnation in view of the magnitude and permanence
of the loss she faces. Cf. In re Gault, 387 U.S. 1, 50, 55
(1967) (resisting “feeble enticement of the ‘civil’ label-of-
convenience,” and holding that Fifth Amendment’s safeguard
against self-incrimination applies in juvenile proceedings).
See also Santosky, 455 U.S., at 756, 760 (recognizing stig-
matic effect of parental status termination decree: “[1]t en-
tails a judicial determination that [a parent is] unfit to raise
[her] own children.”). For the purpose at hand, M. L. B.

2See supra, at 116, n. 8.
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asks us to treat her parental termination appeal as we have
treated petty offense appeals; she urges us to adhere to the
reasoning in Mayer v. Chicago, 404 U.S. 189 (1971), see
supra, at 111-112, and rule that Mississippi may not withhold
the transcript M. L. B. needs to gain review of the order
ending her parental status. Guided by Lassiter and San-
tosky, and other decisions acknowledging the primacy of the
parent-child relationship, e. g., Stanley v. Illinois, 405 U. S.,
at 651; Meyer v. Nebraska, 262 U. S., at 399, we agree that
the Mayer decision points to the disposition proper in this
case.

We observe first that the Court’s decisions concerning ac-
cess to judicial processes, commencing with Griffin and run-
ning through Mayer, reflect both equal protection and due
process concerns. See Ross v. Moffitt, 417 U. S., at 608—609.
As we said in Bearden v. Georgia, 461 U. S. 660, 665 (1983),
in the Court’s Griffin-line cases, “[d]Jue process and equal
protection principles converge.” The equal protection con-
cern relates to the legitimacy of fencing out would-be appel-
lants based solely on their inability to pay core costs. See
Griffin, 351 U. S., at 23 (Frankfurter, J., concurring in judg-
ment) (cited supra, at 110-111). The due process concern
homes in on the essential fairness of the state-ordered pro-
ceedings anterior to adverse state action. See Ross, 417
U.S., at 609. A “precise rationale” has not been composed,
id., at 608, because cases of this order “cannot be resolved
by resort to easy slogans or pigeonhole analysis,” Bearden,
461 U.S., at 666. Nevertheless, “[mlost decisions in this
area,” we have recognized, “res[t] on an equal protection
framework,” id., at 665, as M. L. B.’s plea heavily does, for,
as we earlier observed, see supra, at 110, due process does
not independently require that the State provide a right to
appeal. We place this case within the framework estab-
lished by our past decisions in this area. In line with those
decisions, we inspect the character and intensity of the indi-
vidual interest at stake, on the one hand, and the State’s
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justification for its exaction, on the other. See Bearden, 461
U. S., at 666-667.

We now focus on Mayer and the considerations linking
that decision to M. L. B.’s case. Mayer, described supra, at
111-112, applied Griffin to a petty offender, fined a total of
$500, who sought to appeal from the trial court’s judgment.
See Mayer, 404 U. S., at 190. An “impecunious medical stu-
dent,” id., at 197, the defendant in Mayer could not pay for a
transcript. We held that the State must afford him a record
complete enough to allow fair appellate consideration of his
claims. The defendant in Mayer faced no term of confine-
ment, but the conviction, we observed, could affect his pro-
fessional prospects and, possibly, even bar him from the prac-
tice of medicine. Ibid. The State’s pocketbook interest in
advance payment for a transcript, we concluded, was unim-
pressive when measured against the stakes for the defend-
ant. Ibid.

Similarly here, the stakes for petitioner M. L. B.—forced
dissolution of her parental rights—are large, “ ‘more substan-
tial than mere loss of money.”” Santosky, 455 U. S., at 756
(quoting Addington v. Texas, 441 U. S. 418, 424 (1979)). In
contrast to loss of custody, which does not sever the parent-
child bond, parental status termination is “irretrievabl[y] de-
structi[ve]” of the most fundamental family relationship.
Santosky, 455 U. S., at 763. And the risk of error, Mississip-
pi’s experience shows, is considerable. See supra, at 109,
n. 3.

Consistent with Santosky, Mississippi has, by statute,
adopted a “clear and convincing proof” standard for paren-
tal status termination cases. Miss. Code Ann. §93-15-109
(Supp. 1996). Nevertheless, the Chancellor’s termination
order in this case simply recites statutory language; it de-
scribes no evidence, and otherwise details no reasons for
finding M. L. B. “clear[ly] and convincing[ly]” unfit to be a
parent. See supra, at 107-108. Only a transcript can re-
veal to judicial minds other than the Chancellor’s the suffi-
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ciency, or insufficiency, of the evidence to support his stern
judgment.

The countervailing government interest, as in Mayer, is
financial. Mississippi urges, as the justification for its ap-
peal cost prepayment requirement, the State’s legitimate in-
terest in offsetting the costs of its court system. Brief for
Respondents 4, 8, n. 1, 27-30. But in the tightly circum-
scribed category of parental status termination cases, cf.
supra, at 118, n. 11, appeals are few, and not likely to impose
an undue burden on the State. See Brief for Petitioner 20,
25 (observing that only 16 reported appeals in Mississippi
from 1980 until 1996 referred to the State’s termination stat-
ute, and only 12 of those decisions addressed the merits of
the grant or denial of parental rights); cf. Brief for Respond-
ents 28 (of 63,765 civil actions filed in Mississippi Chancery
Courts in 1995, 194 involved termination of parental rights;
of cases decided on appeal in Mississippi in 1995 (including
Court of Appeals and Supreme Court cases), 492 were first
appeals of criminal convictions, 67 involved domestic rela-
tions, 16 involved child custody). Mississippi’s experience
with eriminal appeals is noteworthy in this regard. In 1995,
the Mississippi Court of Appeals disposed of 298 first appeals
from criminal convictions, Sup. Ct. of Miss. Ann. Rep. 42
(1995); of those appeals, only seven were appeals from misde-
meanor convictions, ibid., notwithstanding our holding in
Mayer requiring in forma pauperis transcript access in
petty offense prosecutions.!®

18 Many States provide for in forma pauperis appeals, including tran-
scripts, in civil cases generally. See, e.g., Alaska Rule App. Proc.
209(a)(3) (1996); Conn. Rule App. Proc. 4017 (1996); D. C. Code Ann. § 15—
712 (1995); Idaho Code §31-3220(5) (1996); Ill. Comp. Stat., ch. 735, §5/
5-105.5(b) (Supp. 1996); Ky. Rev. Stat. Ann. §453.190 (Baldwin 1991); La.
Code Civ. Proc. Ann., Art. 5185 (West Supp. 1996); Me. Rule Civ. Proc.
91(f) (1996); Minn. Stat. §563.01, subd. 7 (1994); Mo. Rev. Stat. §512.150
(1994); Neb. Rev. Stat. §25-2306 (1995); Nev. Rev. Stat. §12.015.2 (1995),
N. M. Stat. Ann. §39-3-12 (1991); N. Y. Civ. Prac. Law §1102(b) (McKin-
ney 1976); Ore. Rev. Stat. §21.605(3)(a) (1991); Pa. Rule Jud. Admin.
5000.2(h) (1996); Tex. Rule App. Proc. 53(j)(1) (1996); Vt. Rule App. Proc.
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In States providing criminal appeals, as we earlier re-
counted, an indigent’s access to appeal, through a transeript
of relevant trial proceedings, is secure under our precedent.
See supra, at 110-112. That equal access right holds for
petty offenses as well as for felonies. But counsel at state
expense, we have held, is a constitutional requirement, even
in the first instance, only when the defendant faces time in
confinement. See supra, at 113. When deprivation of pa-
rental status is at stake, however, counsel is sometimes part
of the process that is due. See Lassiter, 452 U. S., at 31-32.
It would be anomalous to recognize a right to a transcript
needed to appeal a misdemeanor conviction—though trial
counsel may be flatly denied—but hold, at the same time,
that a transcript need not be prepared for M. L. B.—though
were her defense sufficiently complex, state-paid counsel, as
Lassiter instructs, would be designated for her.

In aligning M. L. B.’s case and Mayer—parental status
termination decrees and criminal convictions that carry no
jail time—for appeal access purposes, we do not question the
general rule, stated in Ortwein, that fee requirements or-
dinarily are examined only for rationality. See supra, at
115-116. The State’s need for revenue to offset costs, in the
mine run of cases, satisfies the rationality requirement, see
Ortwein, 410 U. S., at 660; States are not forced by the Con-
stitution to adjust all tolls to account for “disparity in mate-

10(b)(4) (1996); Wash. Rule App. Proc. 15.4(d) (1996); W. Va. Code §59-2—
1(a) (Supp. 1996); State ex rel. Girouard v. Circuit Court for Jackson
County, 155 Wis. 2d 148, 454 N. W. 2d 792 (1990).

Several States deal discretely with in forma pauperis appeals, including
transcripts, in parental status termination cases. See, e. g., In re Appeal
m Pima County v. Howard, 112 Ariz. 170, 540 P. 2d 642 (1975); Cal. Family
Code Ann. §7895(c) (West 1994); Colo. Rev. Stat. §19-3-609 (Supp. 1996);
Nix v. Department of Human Resources, 236 Ga. 794, 225 S. E. 2d 306
(1976); In re Chambers, 261 ITowa 31, 152 N. W. 2d 818 (1967); Kan. Stat.
Ann. §38-1593 (1986); In re Karren, 280 Minn. 377, 159 N. W. 2d 402 (1968);
Mich. Rule P. Ct. 5.974(H)(3) (1996); In re Dotson, 72 N. J. 112, 367 A. 2d
1160 (1976); State ex rel. Heller v. Miller, 61 Ohio St. 2d 6, 399 N. E. 2d
66 (1980); Ex parte Cauthen, 291 S. C. 465, 354 S. E. 2d 381 (1987).
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rial circumstances.” Griffin, 351 U. S., at 23 (Frankfurter,
J., concurring in judgment).

But our cases solidly establish two exceptions to that gen-
eral rule. The basic right to participate in political proc-
esses as voters and candidates cannot be limited to those
who can pay for a license.'* Nor may access to judicial proc-
esses in cases criminal or “quasi eriminal in nature,” Mayer,
404 U. S., at 196 (citation and internal quotation marks omit-
ted), turn on ability to pay. In accord with the substance
and sense of our decisions in Lassiter and Santosky, see
supra, at 117-120, we place decrees forever terminating pa-
rental rights in the category of cases in which the State may
not “bolt the door to equal justice,” Griffin, 351 U. S., at 24
(Frankfurter, J., concurring in judgment); see supra, at 110.

VI

In numerous cases, respondents point out, the Court has
held that government “need not provide funds so that people

14The pathmarking voting and ballot access decisions are Harper v.
Virginia Bd. of Elections, 383 U. S. 663, 664, 666 (1966) (invalidating, as
a denial of equal protection, an annual $1.50 poll tax imposed by Virginia
on all residents over 21); Bullock v. Carter, 405 U. S. 134, 135, 145, 149
(1972) (invalidating Texas scheme under which candidates for local office
had to pay fees as high as $8,900 to get on the ballot); Lubin v. Panish,
415 U. 8. 709, 710, 718 (1974) (invalidating California statute requiring pay-
ment of a ballot-access fee fixed at a percentage of the salary for the
office sought).

Notably, the Court in Harper recognized that “a State may exact fees
from citizens for many different kinds of licenses.” 383 U. S., at 668. For
example, the State “can demand from all an equal fee for a driver’s li-
cense.” Ibid. But voting cannot hinge on ability to pay, the Court ex-
plained, for it is a “‘fundamental political right . . . preservative of all
rights.”” Id., at 667 (quoting Yick Wo v. Hopkins, 118 U.S. 356, 370
(1886)). Bullock rejected as justifications for excluding impecunious per-
sons, the State’s concern about unwieldy ballots and its interest in financ-
ing elections. 405 U. S., at 144-149. Lubin reaffirmed that a State may
not require from an indigent candidate “fees he cannot pay.” 415 U. S,
at 718.
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can exercise even fundamental rights.” Brief for Respond-
ents 12; see, e. g., Lyng v. Automobile Workers, 485 U. S. 360,
363, n. 2, 370-374 (1988) (rejecting equal protection attack
on amendment to Food Stamp Act providing that no house-
hold could become eligible for benefits while a household
member was on strike); Regan v. Taxation with Representa-
tion of Wash., 461 U. S. 540, 543-544, 550-551 (1983) (reject-
ing nonprofit organization’s claims of free speech and equal
protection rights to receive tax deductible contributions to
support its lobbying activity); Harris v. McRae, 448 U. S.
297, 321-326 (1980) (Medicaid funding need not be provided
for women seeking medically necessary abortions). A deci-
sion for M. L. B., respondents contend, would dishonor our
cases recognizing that the Constitution “generally confer[s]
no affirmative right to governmental aid, even where such
aid may be necessary to secure life, liberty, or property in-
terests of which the government itself may not deprive the
individual.” DeShaney v. Winnebago County Dept. of So-
cial Servs., 489 U. S. 189, 196 (1989).

Complainants in the cases on which respondents rely
sought state aid to subsidize their privately initiated ac-
tion or to alleviate the consequences of differences in eco-
nomic circumstances that existed apart from state action.
M. L. B.’s complaint is of a different order. She is endeavor-
ing to defend against the State’s destruction of her family
bonds, and to resist the brand associated with a parental
unfitness adjudication. Like a defendant resisting criminal
conviction, she seeks to be spared from the State’s devastat-
ingly adverse action. That is the very reason we have
paired her case with Mayer, not with Ortwein or Kras, dis-
cussed supra, at 114-116.

Respondents also suggest that Washington v. Davis, 426
U. S. 229 (1976), is instructive because it rejects the notion
“that a law, neutral on its face and serving ends otherwise
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within the power of government to pursue, is invalid under
the Equal Protection Clause simply because it may affect a
greater proportion of one race than of another,” id., at 242.
“This must be all the more true,” respondents urge, “with
respect to an allegedly disparate impact on a class [here, the
poor] that, unlike race, is not suspect.” Brief for Respond-
ents 31.

Washington v. Davis, however, does not have the sweep-
ing effect respondents attribute to it. That case involved
a verbal skill test administered to prospective Government
employees. “[A] far greater proportion of blacks—four
times as many—failed the test than did whites.” 426 U. S,
at 237. But the successful test takers included members of
both races, as did the unsuccessful examinees. Dispropor-
tionate impact, standing alone, the Court held, was insuffi-
cient to prove unconstitutional racial discrimination. Were
it otherwise, a host of laws would be called into question, “a
whole range of tax, welfare, public service, regulatory, and
licensing statutes that may be more burdensome to the poor
and to the average black than to the more affluent white.”
Id., at 248.

To comprehend the difference between the case at hand
and cases controlled by Washington v. Davis,'® one need look
no further than this Court’s opinion in Williams v. Illinois,
399 U. S. 235 (1970). Williams held unconstitutional an Illi-
nois law under which an indigent offender could be continued
in confinement beyond the maximum prison term specified
by statute if his indigency prevented him from satisfying the
monetary portion of the sentence. The Court described that
law as “‘nondiscriminatory on its face,”” and recalled that
the law found incompatible with the Constitution in Griffin
had been so characterized. 399 U.S., at 242 (quoting Grif-
fin, 351 U. S., at 17, n. 11); see Griffin, 351 U. S, at 17, n. 11

15See Personnel Administrator of Mass. v. Feeney, 442 U. S. 256 (1979);
Arlington Heights v. Metropolitan Housing Development Corp., 429 U. S.
252 (1977).
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(“[A] law nondiscriminatory on its face may be grossly dis-
criminatory in its operation.”). But the Williams Court
went on to explain that “the Illinois statute in operative ef-
fect exposes only indigents to the risk of imprisonment be-
yond the statutory maximum.” 399 U. S.; at 242 (emphasis
added). Sanctions of the Williams genre, like the Missis-
sippi prescription here at issue, are not merely dispropor-
tionate in impact. Rather, they are wholly contingent on
one’s ability to pay, and thus “visi[t] different consequences
on two categories of persons,” ibid.; they apply to all indi-
gents and do not reach anyone outside that class.

In sum, under respondents’ reading of Washington v.
Dawis, our overruling of the Griffin line of cases would be
two decades overdue. It suffices to point out that this Court
has not so conceived the meaning and effect of our 1976 “dis-
proportionate impact” precedent. See Bearden v. Georgia,
461 U. S., at 664-665 (adhering in 1983 to “Griffin’s principle
of ‘equal justice’”).16

Respondents and the dissenters urge that we will open
floodgates if we do not rigidly restrict Griffin to cases typed
“criminal.” See post, at 141-144 (THOMAS, J., dissenting);
Brief for Respondents 27-28. But we have repeatedly no-
ticed what sets parental status termination decrees apart
from mine run civil actions, even from other domestic rela-
tions matters such as divorce, paternity, and child custody.
See supra, at 117-120, and n. 11. To recapitulate, termina-
tion decrees “wor[k] a unique kind of deprivation.” Las-
siter, 462 U. S., at 27. In contrast to matters modifiable at

16 Six of the seven Justices in the majority in Washington v. Davis, 426
U. 8. 229 (1976), had two Terms before Dawvis read our decisions in Griffin
and related cases to hold that “[t]he State cannot adopt procedures which
leave an indigent defendant ‘entirely cut off from any appeal at all,” by
virtue of his indigency, or extend to such indigent defendants merely a
‘meaningless ritual’ while others in better economic circumstances have a
‘meaningful appeal.’” Ross v. Moffitt, 417 U. S. 600, 612 (1974) (opinion
of the Court by REHNQUIST, J.) (citations omitted).
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the parties’ will or based on changed circumstances, termina-
tion adjudications involve the awesome authority of the
State “to destroy permanently all legal recognition of the
parental relationship.” Rivera, 483 U. S., at 580. Our Las-
siter and Santosky decisions, recognizing that parental ter-
mination decrees are among the most severe forms of state
action, Santosky, 455 U. S., at 759, have not served as prece-
dent in other areas. See supra, at 118, n. 11. We are there-
fore satisfied that the label “civil” should not entice us to
leave undisturbed the Mississippi courts’ disposition of this
case. Cf. In re Gault, 387 U. S., at 50.

& * *

For the reasons stated, we hold that Mississippi may not
withhold from M. L. B. “a ‘record of sufficient completeness’
to permit proper [appellate] consideration of [her] claims.”
Mayer, 404 U. S., at 198. Accordingly, we reverse the judg-
ment of the Supreme Court of Mississippi and remand the
case for further proceedings not inconsistent with this
opinion.

It is so ordered.

JUSTICE KENNEDY, concurring in the judgment.

The Court gives a most careful and comprehensive recita-
tion of the precedents from Griffin v. Illinois, 351 U. S. 12
(1956), through Mayer v. Chicago, 404 U. S. 189 (1971), and
beyond, a line of decisions which invokes both equal protec-
tion and due process principles. The duality, as the Court
notes, stems from Griffin itself, which produced no opinion
for the Court and invoked strands of both constitutional
doctrines.

In my view the cases most on point, and the ones which
persuade me we must reverse the judgment now reviewed,
are the decisions addressing procedures involving the rights
and privileges inherent in family and personal relations.
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These are Boddie v. Connecticut, 401 U. S. 371 (1971); Las-
siter v. Department of Social Servs. of Durham Cty., 452
U. S. 18 (1981); and Santosky v. Kramer, 455 U. S. 745 (1982),
all cases resting exclusively upon the Due Process Clause.
Here, due process is quite a sufficient basis for our holding.

I acknowledge the authorities do not hold that an appeal
is required, even in a criminal case; but given the existing
appellate structure in Mississippi, the realities of the litiga-
tion process, and the fundamental interests at stake in this
particular proceeding, the State may not erect a bar in the
form of transcript and filing costs beyond this petitioner’s
means. The Court well describes the fundamental interests
the petitioner has in ensuring that the order which termi-
nated all her parental ties was based upon a fair assessment
of the facts and the law. See Mathews v. Eldridge, 424 U. S.
319, 335 (1976). With these observations, I concur in the
judgment.

CHIEF JUSTICE REHNQUIST, dissenting.

I join all but Part II of JUSTICE THOMAS’ dissenting opin-
ion. For the reasons stated in that opinion, I would not ex-
tend the Griffin-Mayer line of cases to invalidate Missis-
sippi’s refusal to pay for petitioner’s transcript on appeal in
this case.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, and
with whom THE CHIEF JUSTICE joins except as to Part II,
dissenting.

Today the majority holds that the Fourteenth Amendment
requires Mississippi to afford petitioner a free transcript be-
cause her civil case involves a “fundamental” right. The
majority seeks to limit the reach of its holding to the type of
case we confront here, one involving the termination of pa-
rental rights. I do not think, however, that the new-found
constitutional right to free transcripts in civil appeals can be
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effectively restricted to this case. The inevitable conse-
quence will be greater demands on the States to provide free
assistance to would-be appellants in all manner of civil cases
involving interests that cannot, based on the test established
by the majority, be distinguished from the admittedly impor-
tant interest at issue here. The cases on which the majority
relies, primarily cases requiring appellate assistance for indi-
gent criminal defendants, were questionable when decided,
and have, in my view, been undermined since. Even accept-
ing those cases, however, I am of the view that the majority
takes them too far. I therefore dissent.

I

Petitioner requests relief under both the Due Process and
Equal Protection Clauses, though she does not specify how
either Clause affords it. The majority accedes to petition-
er’s request. But, carrying forward the ambiguity in the
cases on which it relies, the majority does not specify the
source of the relief it grants. Those decisions are said to
“reflect both equal protection and due process concerns.”
Ante, at 120. And, while we are told that “cases of this
order ‘cannot be resolved by resort to easy slogans or pigeon-
hole analysis,”” ibid. (quoting Bearden v. Georgia, 461 U. S.
660, 666 (1983)), the majority nonetheless acknowledges that
“‘[mJost decisions in this area . . . res[t] on an equal protec-
tion framework,”” ante, at 120 (quoting Bearden, supra, at
665). It then purports to “place this case within the frame-
work established by our past decisions in this area.” Ante,
at 120. It is not clear to me whether the majority disavows
any due process support for its holding. (Despite the murky
disclaimer, the majority discusses numerous cases that
squarely relied on due process considerations.) I therefore
analyze petitioner’s claim under both the Due Process and
Equal Protection Clauses. If neither Clause affords peti-
tioner the right to a free, civil-appeal transcript, I assume
that no amalgam of the two does.
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A

We have indicated on several occasions in this century that
the interest of parents in maintaining their relationships
with their children is “an important interest that ‘undeniably
warrants deference and, absent a powerful countervailing
interest, protection.”” Lassiter v. Department of Social
Servs. of Durham Cty., 452 U. S. 18, 27 (1981) (quoting Stan-
ley v. Illinois, 405 U.S. 645, 6561 (1972)). Assuming that
petitioner’s interest may not be impinged without due proc-
ess of law, I do not think that the Due Process Clause re-
quires the result the majority reaches.

Petitioner’s largest obstacle to a due process appeal gratis
is our oft-affirmed view that due process does not oblige
States to provide for any appeal, even from a criminal convie-
tion. See, e.g., Griffin v. Illinois, 351 U.S. 12, 18 (1956)
(plurality opinion) (noting that “a State is not required by the
Federal Constitution to provide appellate courts or a right to
appellate review at all” (citation omitted)); McKane v. Dur-
ston, 1563 U.S. 684, 687 (1894) (“A review by an appellate
court of the final judgment in a criminal case, however grave
the offence of which the accused is convicted, was not at com-
mon law and is not now a necessary element of due process
of law. It is wholly within the discretion of the State to
allow or not to allow such a review. A citation of authorities
upon the point is unnecessary”). To be sure, we have indi-
cated, beginning with Griffin v. Illinois, that where an ap-
peal is provided, States may be prohibited from erecting bar-
riers to those unable to pay. As I described last Term in
my concurring opinion in Lewis v. Casey, 518 U. S. 343, 368—
373 (1996), however, I believe that these cases are best un-
derstood as grounded in equal protection analysis, and thus
make no inroads on our longstanding rule that States that
accord due process in a hearing-level tribunal need not pro-
vide further review.

The majority reaffirms that due process does not require
an appeal. Ante, at 110, 120. Indeed, as I noted above, it
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is not clear that the majority relies on the Due Process
Clause at all. The majority does discuss, however, one case
in which the Court stated its holding in terms of due process:
Boddie v. Connecticut, 401 U. S. 371 (1971). In Boddie, the
Court held violative of due process a Connecticut statute
that exacted fees averaging $60 from persons seeking mari-
tal dissolution. Citing the importance of the interest in end-
ing a marriage, and the State’s monopoly over the mecha-
nisms to accomplish it, we explained that, “at a minimum”
and “absent a countervailing state interest of overriding sig-
nificance, persons forced to settle their claims of right and
duty through the judicial process must be given a meaningful
opportunity to be heard.” Id., at 377. Boddie has little to
do with this case. It, “of course, was not concerned with
post-hearing review.” Ortwein v. Schwab, 410 U. S. 656, 659
(1973). Rather, the concern in Boddie was that indigent
persons were deprived of “fundamental rights” with no hear-
ing whatsoever. Petitioner, in contrast, received not merely
a hearing, but in fact enjoyed procedural protections above
and beyond what our parental termination cases have re-
quired. She received both notice and a hearing before a
neutral, legally trained decisionmaker. She was repre-
sented by counsel—even though due process does not in
every case require the appointment of counsel. See Las-
siter, supra, at 24. Through her attorney, petitioner was
able to confront the evidence and witnesses against her.
And, in accordance with Santosky v. Kramer, 455 U. S. 745,
769 (1982), the Chancery Court was required to find that
petitioner’s parental unfitness was proved by clear and con-
vincing evidence. Indeed, petitioner points to no hearing-
level process to which she was entitled that she did not
receive.

Given the many procedural protections afforded petitioner,
I have little difficulty concluding that “due process has . . .
been accorded in the tribunal of first instance.” Ohio ex rel.
Bryant v. Akron Metropolitan Park Dist., 281 U. S. 74, 80
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(1930). Due process has never compelled an appeal where,
as here, its rigors are satisfied by an adequate hearing.
Those cases in which the Court has required States to allevi-
ate financial obstacles to process beyond a hearing—though
sometimes couched in due process terms—have been based
on the equal protection proposition that if the State chooses
to provide for appellate review, it “ ‘can no more discriminate
on account of poverty than on account of religion, race,
or color.’”” Lewis v. Casey, supra, at 371 (THOMAS, J., con-
curring) (quoting Griffin v. Illinois, supra, at 17 (plurality
opinion)) (footnote omitted). There seems, then, no place in
the Due Process Clause—certainly as an original matter, and
even as construed by this Court—for the constitutional
“right” crafted by the majority today. I turn now to the
other possible source: The Equal Protection Clause.

B

As T stated last Term in Lewis v. Casey, I do not think
that the equal protection theory underlying the Griffin line
of cases remains viable. See 518 U. S., at 373-378. There,
I expressed serious reservations as to the continuing vitality
of Bounds v. Smith, 430 U.S. 817 (1977) (requiring prison
authorities to provide prisoners with adequate law libraries
or legal assistance). As it did in Bounds, the Court today
not only adopts the equal protection theory of Griffin v. Illi-
nois—which was dubious ab initio and which has been un-
dermined since—but extends it. Thus, much of what I said
in Lewis v. Casey bears repeating here.

In Griffin, the State of Illinois required all criminal appel-
lants whose claims on appeal required review of a trial tran-
script to obtain it themselves. The plurality thought that
this “discriminate[d] against some convicted defendants on
account of their poverty,” 351 U. S,, at 18 (plurality opinion).
Justice Harlan, in dissent, perceived a troubling shift in this
Court’s equal protection jurisprudence. The Court, he
noted, did not “dispute either the necessity for a bill of excep-
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tions or the reasonableness of the general requirement that
the trial transcript, if used in its preparation, be paid for
by the appealing party.” Id., at 35. But, because requiring
each would-be appellant to bear the costs of appeal hit the
poor harder, the majority divined “an invidious classification
between the ‘rich’ and the ‘poor.’” Ibid. Disputing this
early manifestation of the “disparate impact” theory of equal
protection, Justice Harlan argued:

“[N]o economic burden attendant upon the exercise of a
privilege bears equally upon all, and in other circum-
stances the resulting differentiation is not treated as an
invidious classification by the State, even though dis-
crimination against ‘indigents’ by name would be uncon-
stitutional.” Ibid.

Justice Harlan offered the example of a state university that
conditions an education on the payment of tuition. If charg-
ing tuition did not create a discriminatory classification, then,
Justice Harlan wondered, how did any other reasonable exac-
tion by a State for a service it provides? “The resulting
classification would be invidious in all cases, and an invidious
classification offends equal protection regardless of the seri-
ousness of the consequences.” Ibid. (emphasis deleted).
The issue in Griffin was not whether Illinois had made a
reasonable classification, but whether the State acted reason-
ably in failing to remove disabilities that existed wholly inde-
pendently of state action. To Justice Harlan this was not an
inquiry typically posed under the Equal Protection Clause.

In Douglas v. California, 372 U. S. 353 (1963), Justice Har-
lan again confronted what Justice Clark termed the Court’s
“fetish for indigency,” id., at 359 (dissenting opinion). Re-
garding a law limiting the appointment of appellate counsel
for indigents, Justice Harlan pointed out that “[1]Jaws such as
these do not deny equal protection to the less fortunate for
one essential reason: the Equal Protection Clause does not
impose on the States ‘an affirmative duty to lift the handi-
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caps flowing from differences in economic circumstances.””
Id., at 362 (dissenting opinion) (footnote omitted).

Justice Harlan’s views were accepted by the Court in
Washington v. Davis, 426 U.S. 229 (1976), in which “[w]e
rejected a disparate impact theory of the Equal Protection
Clause altogether.” Lewis v. Casey, supra, at 375 (concur-
ring opinion). We spurned the claim that “a law, neutral
on its face and serving ends otherwise within the power of
government to pursue, is invalid under the Equal Protection
Clause simply because it may affect a greater proportion of
one race than of another.” 426 U. S., at 242. Absent proof
of discriminatory purpose, official action did not violate the
Fourteenth Amendment “solely because it has a racially dis-
parate impact.” Id., at 239 (emphasis in original). Hear-
kening back to Justice Harlan’s dissents in Griffin and Doug-
las, we recognized that

“[a] rule that a statute designed to serve neutral ends is
nevertheless invalid, absent compelling justification, if
in practice it benefits or burdens one race more than
another would be far reaching and would raise serious
questions about, and perhaps invalidate, a whole range
of tax, welfare, public service, regulatory, and licensing
statutes that may be more burdensome to the poor and
to the average black than to the more affluent white.”
426 U. S., at 248 (footnote omitted).

The lesson of Dawvis is that the Equal Protection Clause
shields only against purposeful discrimination: A disparate
impact, even upon members of a racial minority, the classifi-
cation of which we have been most suspect, does not violate
equal protection. The Clause is not a panacea for perceived
social or economic inequity; it seeks to “guarantele] equal
laws, not equal results.” Personnel Administrator of Mass.
v. Feeney, 442 U. S. 256, 273 (1979).

Since Dawvis, we have regularly required more of an equal
protection claimant than a showing that state action has a
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harsher effect on him or her than on others. See, e. g., Har-
ris V. McRae, 448 U. S. 297, 324, n. 26 (1980) (“The equal
protection component of the Fifth Amendment prohibits only
purposeful discrimination, and when a facially neutral fed-
eral statute is challenged on equal protection grounds, it is
incumbent upon the challenger to prove that Congress se-
lected or reaffirmed a particular course of action at least in
part because of, not merely in spite of, its adverse effects
upon an identifiable group” (internal quotation marks and
citations omitted)); see also Lewis v. Casey, 518 U. S., at 375
(concurring opinion) (citing cases). Our frequent pronounce-
ments that the Fourteenth Amendment is not violated by
disparate impact have spanned challenges to statutes alleged
to affect disproportionately members of one race, Washing-
ton v. Davis, supra; members of one sex, Personnel Admin-
istrator v. Feeney, supra; and poor persons seeking to exer-
cise protected rights, Harris v. McRae, supra; Maher v. Roe,
432 U. S. 464, 470-471 (1977).

The majority attempts to avoid what I regard as the irre-
sistible force of the Dawvis line of cases, but I am unconvinced
by the effort. The majority states that persons in cases like
those cited above “sought state aid to subsidize their pri-
vately initiated action or to alleviate the consequences of dif-
ferences in economic circumstances that existed apart from
state action.” Amnte, at 125. Petitioner, in apparent con-
trast, “is endeavoring to defend against the State’s destruc-
tion of her family bonds, and to resist the brand associated
with a parental unfitness adjudication.” Ibid. She, “[l]like
a defendant resisting criminal conviction, . . . seeks to be
spared from the State’s devastatingly adverse action.”
Ibid. But, also like a defendant resisting criminal convie-
tion, petitioner is not constitutionally entitled to post-trial
process. See ante, at 110, 120. She defended against the
“destruction of her family bonds” in the Chancery Court
hearing at which she was accorded all the process this Court
has required of the States in parental termination cases.
She now desires “state aid to subsidize [her] privately initi-
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ated” appeal—an appeal that neither petitioner nor the ma-
jority claims Mississippi is required to provide—to overturn
the determination that resulted from that hearing. I see
no principled difference between a facially neutral rule that
serves in some cases to prevent persons from availing them-
selves of state employment, or a state-funded education, or
a state-funded abortion—each of which the State may, but
is not required to, provide—and a facially neutral rule that
prevents a person from taking an appeal that is available
only because the State chooses to provide it.

Nor does Williams v. Illinois, 399 U. S. 235 (1970), a case
decided six years earlier, operate to limit Washington v.
Davis. Williams was yet another manifestation of the
“equalizing” notion of equal protection that this Court began
to question in Davis. See Williams, supra, at 260 (Harlan,
J., concurring in result). To the extent its reasoning
survives Dawvis, 1 think that Williams is distinguishable.
Petitioner Williams was incarcerated beyond the maximum
statutory sentence because he was unable to pay the fine
imposed as part of his sentence. We found the law that per-
mitted prisoners to avoid extrastatutory imprisonment only
by paying their fines to violate the Equal Protection Clause.
Even though it was “ ‘nondiscriminatory on its face,”” the law
“work[ed] an invidious discrimination” as to Williams and all
other indigents because they could not afford to pay their
fines. 399 U.S., at 242. The majority concludes that the
sanctions involved in Williams are analogous to “the Missis-
sippi prescription here at issue,” in that both do not have
merely a disparate impact, “they apply to all indigents and
do not reach anyone outside that class.” Ante, at 127.
Even assuming that Williams’ imprisonment gave rise to an
equal protection violation, however, M. L. B.’s circumstances
are not comparable. M. L. B.’s parental rights were termi-
nated—the analog to Williams’ extended imprisonment—be-
cause the Chancery Court found, after a hearing, that she
was unfit to remain her children’s mother, not because she
was indigent. Her indigency only prevented her from tak-
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ing advantage of procedures above and beyond those re-
quired by the Constitution—in the same way that indigency
frequently prevents persons from availing themselves of a
variety of state services.!

The Griffin line of cases ascribed to—one might say an-
nounced—an equalizing notion of the Equal Protection
Clause that would, I think, have startled the Fourteenth
Amendment’s Framers. In those cases, the Court did not
find, nor did it seek, any purposeful discrimination on the
part of the state defendants. That their statutes had dispro-
portionate effect on poor persons was sufficient for us to find
a constitutional violation. In Dawvis, among other cases, we
began to recognize the potential mischief of a disparate im-
pact theory writ large, and endeavored to contain it. In this
case, I would continue that enterprise. Mississippi’s re-
quirement of prepaid transcripts in civil appeals seeking to
contest the sufficiency of the evidence adduced at trial is
facially neutral; it creates no classification. The transcript
rule reasonably obliges would-be appellants to bear the costs
of availing themselves of a service that the State chooses,
but is not constitutionally required, to provide.? Any ad-

1Similarly, Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966),
struck down a poll tax that directly restricted the exercise of a right found
in that case to be fundamental—the right to vote in state elections. The
fee that M. L. B. is unable to pay does not prevent the exercise of a funda-
mental right directly: The fundamental interest identified by the majority
is not the right to a civil appeal, it is rather the right to maintain the
parental relationship.

2 Petitioner suggests that Mississippi’s $2 per page charge exceeds the
actual cost of transcription. See Reply Brief for Petitioner 8. She stops
short of asserting that the charge is unreasonable or irrational. While
not conclusive, I note that Mississippi’s transcript charge falls comforta-
bly within the range of charges throughout the Nation. See, e. g., Ariz.
Rev. Stat. Ann. §12-224(B) (1992) ($2.50/page); Idaho Code §1-1105(2)
(1990) ($2/page); Mass. Gen. Laws §221:88 (1994) ($3/page); Mo. Rev.
Stat. §485.100 (1994) ($1.50/page); N. M. Stat. Ann. §34-6-20(C) (1996)
($1.65/page); R. 1. Gen. Laws §8-5-5 (Supp. 1995) (family court tran-
seripts, $3/page); S. C. App. Ct. Rule 508 ($2/page).
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verse impact that the transcript requirement has on any per-
son seeking to appeal arises not out of the State’s action, but
out of factors entirely unrelated to it.

II

If this case squarely presented the question, I would be
inclined to vote to overrule Griffin and its progeny. Even
were I convinced that the cases on which the majority today
relies ought to be retained, I could not agree with the majori-
ty’s extension of them.

The interest at stake in this case differs in several im-
portant respects from that at issue in cases such as Griffin.
Petitioner’s interest in maintaining a relationship with her
children is the subject of a civil, not criminal, action. While
certain civil suits may tend at the margin toward criminal
cases, and criminal cases may likewise drift toward civil
suits, the basic distinction between the two finds root in
the Constitution and has largely retained its vitality in our
jurisprudence. In dissent in Boddie v. Connecticut, Justice
Black stated that “in Griffin the Court studiously and care-
fully refrained from saying one word or one sentence sug-
gesting that the rule there announced to control rights of
criminal defendants would control in the quite different field
of civil cases.” 401 U. S., at 390. The Constitution provides
for a series of protections of the unadorned liberty interest
at stake in criminal proceedings. These express protections
include the Fifth Amendment’s guarantee of grand jury in-
dictment, and protection against double jeopardy and self-
incrimination; the Sixth Amendment’s guarantees of a
speedy and public jury trial, of the ability to confront wit-
nesses, and of compulsory process and assistance of counsel;
and the Eighth Amendment’s protections against excessive
bail and fines, and against cruel and unusual punishment.
This Court has given content to these textual protections,
and has identified others contained in the Due Process
Clause. These protections are not available to the typical
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civil litigant. Even where the interest in a civil suit has
been labeled “fundamental,” as with the interest in parental
termination suits, the protections extended pale by compari-
son. A party whose parental rights are subject to termina-
tion is entitled to appointed counsel, but only in certain
circumstances. See Lassiter, 4562 U. S., at 31-32. His or
her rights cannot be terminated unless the evidence meets a
standard higher than the preponderance standard applied in
the typical civil suit, but the standard is still lower than that
required before a guilty verdict. See Santosky v. Kramer,
455 U. S., at 769-770.

That said, it is true enough that civil and criminal cases
do not always stand in bold relief to one another. Mayer v.
Chicago, 404 U. S. 189 (1971), marks a particularly discomfit-
ing point along the border between the civil and criminal
areas. Based on Griffin, the Court determined there that
an indigent defendant had a constitutional right to a free
transcript in aid of appealing his conviction for violating city
ordinances, which resulted in a $500 fine and no imprison-
ment. In Scott v. Illinots, 440 U. S. 367 (1979), we concluded
that an indigent defendant charged with a crime that was not
punishable by imprisonment was not entitled to appointed
counsel. And yet, in Lassiter, supra, we held that, in some
cases, due process required provision of assistance of counsel
before the termination of parental rights. The assertion
that civil litigants have no right to the free transeripts that
all ecriminal defendants enjoy is difficult to sustain in the face
of our holding that some civil litigants are entitled to the
assistance of counsel to which some criminal defendants are
not. It is at this unsettled (and unsettling) place that the
majority lays the foundation of its holding. See ante, at
120-124. The majority’s solution to the “anamol[y]” that a
misdemeanant receives a free transcript but no trial counsel,
while a parental-rights terminee receives (sometimes) trial
counsel, but no transcript, works an extension of Mayer. 1



Cite as: 519 U. S. 102 (1996) 141

THOMAS, J., dissenting

would answer the conundrum differently: Even if the Griffin
line were sound, Mayer was an unjustified extension that
should be limited to its facts, if not overruled.

Unlike in Scott and Lassiter, the Court gave short shrift in
Mayer to the distinction, as old as our Constitution, between
crimes punishable by imprisonment and crimes punishable
merely by fines. See Lassiter, supra, at 26-27; Scott, supra,
at 373. Even though specific text-based constitutional pro-
tections have been withheld in cases not involving the pros-
pect of imprisonment, the Court found the difference of no
moment in Mayer. The Court reasoned that “[t]he invidi-
ousness of the discrimination that exists when criminal pro-
cedures are made available only to those who can pay is
not erased by any differences in the sentences that may be
imposed.” 404 U. S., at 197. We reap today what we sowed
then. If requiring payment for procedures (e.g., appeals)
that are not themselves required is invidious discrimination
no matter what sentence results, it is difficult to imagine
why it is not invidious discrimination no matter what results
and no matter whether the procedures involve a criminal or
civil case. See supra, at 135. To me this points up the dif-
ficulty underlying the entire Griffin line. Taking the Grif-
fin line as a given, however, and in the absence of any obvi-
ous limiting principle, I would restrict it to the criminal
appeals to which its authors, see Boddie v. Connecticut, 401
U. S., at 389 (Black, J., dissenting), sought to limit it.

The distinction between criminal and civil cases—if
blurred at the margins—has persisted throughout the law.
The distinction that the majority seeks to draw between the
case we confront today and the other civil cases that we will
surely face tomorrow is far more ephemeral. If all that is
required to trigger the right to a free appellate transcript
is that the interest at stake appear to us to be as fundamen-
tal as the interest of a convicted misdemeanant, several
kinds of civil suits involving interests that seem fundamental
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enough leap to mind. Will the Court, for example, now ex-
tend the right to a free transcript to an indigent seeking to
appeal the outcome of a paternity suit?? To those who wish
to appeal custody determinations?? How about persons
against whom divorce decrees are entered?® Civil suits that
arise out of challenges to zoning ordinances with an impact
on families?® Why not foreclosure actions—or at least fore-

3In Little v. Streater, 452 U. S. 1 (1981), we held that the Due Process
Clause required the States to provide a free blood grouping test to an
indigent defendant in a paternity action. The Court observed that
“lalpart from the putative father’s pecuniary interest in avoiding a sub-
stantial support obligation and liberty interest threatened by the possible
sanctions for noncompliance, at issue is the creation of a parent-child rela-
tionship. This Court frequently has stressed the importance of familial
bonds, whether or not legitimized by marriage, and accorded them consti-
tutional protection. Just as the termination of such bonds demands pro-
cedural fairness, so too does their imposition.” Id., at 13 (citations omit-
ted). Little’s description of the interest at stake in a paternity suit seems
to place it on par with the interest here.

Justice Blackmun, dissenting in Lassiter v. Department of Social Servs.
of Durham Cty., 452 U. S. 18, 58 (1981), recognized as much: “I deem it
not a little ironic that the Court on this very day grants, on due process
grounds, an indigent putative father’s claim for state-paid blood grouping
tests in the interest of according him a meaningful opportunity to disprove
his paternity, Little v. Streater, [supra,] but in the present case rejects,
on due process grounds, an indigent mother’s claim for state-paid legal
assistance when the State seeks to take her own child away from her in a
termination proceeding.” (Emphasis deleted.)

As the majority indicates, ante, at 118, n. 11, we have distinguished—
in my view unpersuasively—between the requirements of due process in
paternity suits and in termination suits. See Rivera v. Minnich, 483 U. S.
574 (1987). Whether we will distinguish between paternity appellants
and misdemeanor appellants remains to be seen.

4See, e. g., Zakrzewski v. Fox, 87 F. 3d 1011, 1013-1014 (CA8 1996) (fa-
ther’s “fundamental” “liberty interest in the care, custody and manage-
ment of his son has been substantially reduced by the terms of the divorce
decree and Nebraska law”).

5In Boddie v. Connecticut, 401 U. S. 371 (1971), we referred to a divorce
as the “adjustment of a fundamental human relationship.” Id., at
382-383.

5See, e. g., Moore v. East Cleveland, 431 U. S. 494 (1977).
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closure actions seeking to oust persons from their homes of
many years?’

The majority seeks to provide assurances that its holding
will not extend beyond parental termination suits. The
holdings of Santosky and Lassiter—both of which involved
parental termination—have not, we are told, been applied
to other areas of law. Ante, at 128. This is not comforting.
Both Santosky and Lassiter are cases that determined the
requirements of due process (not equal protection) in the
parental rights termination area. As the Court has said
countless times, the requirements of due process vary consid-
erably with the interest involved and the action to which it
is subject. It is little wonder, then, that the specific due
process requirements for one sort of action are not readily
transferable to others. I have my doubts that today’s opin-
ion will be so confined. In the first place, it is not clear
whether it is an equal protection or a due process opinion.
Moreover, the principle on which it appears to rest hardly
seems capable of stemming the tide. Petitioner is permitted
a free appellate transcript because the interest that under-
lies her civil claim compares favorably to the interest of the
misdemeanant facing a $500 fine and unknown professional
difficulties in Mayer v. Chicago. Under the rule announced
today, I do not see how a civil litigant could constitutionally
be denied a free transcript in any case that involves an inter-
est that is arguably as important as the interest in Mayer
(which would appear to include all the types of cases that I
mention above, and perhaps many others).® What is more,
it must be remembered that Griffin did not merely invent

“Cf. Lindsey v. Normet, 405 U. S. 56, 89-90 (1972) (Douglas, J., dissent-
ing in part) (“[W]here the right is so fundamental as the tenant’s claim to
his home, the requirements of due process should be more embracing”).

8 Accordingly, Mississippi will no doubt find little solace in the fact that,
as the majority notes, of 63,765 civil actions filed in Mississippi Chancery
Court in 1995, 194 were parental termination cases. Ante, at 122. Mis-
sissippi pointed out in its brief that of these civil actions, “39,475 were
domestic relations cases,” “1027 involved custody or visitation, and 6080
were paternity cases.” Brief for Respondents 28.
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the free transcript right for criminal appellants; it was also
the launching pad for the discovery of a host of other rights.
See, e. g., Bounds, 430 U. S., at 822 (right to prison law librar-
ies or legal assistance); Douglas, 372 U. S., at 356 (right to
free appellate counsel). I fear that the growth of Griffin in
the criminal area may be mirrored in the civil area.

In brushing aside the distinction between criminal and
civil cases—the distinction that has constrained Griffin for
40 years—the Court has eliminated the last meaningful limit
on the free-floating right to appellate assistance. From
Mayer, an unfortunate outlier in the Griffin line, has sprung
the M. L. B. line, and I have no confidence that the majority’s
assurances that the line starts and ends with this case will
hold true.

I11

As the majority points out, many States already provide
for in forma pauperis civil appeals, with some making spe-
cial allowances for parental termination cases. I do not dis-
pute the wisdom or charity of these heretofore voluntary
allocations of the various States’ scarce resources. 1 agree
that, for many—if not most—parents, the termination of
their right to raise their children would be an exaction more
dear than any other. It seems perfectly reasonable for
States to choose to provide extraconstitutional procedures to
ensure that any such termination is undertaken with care.
I do not agree, however, that a State that has taken the step,
not required by the Constitution, of permitting appeals from
termination decisions somehow violates the Constitution
when it charges reasonable fees of all would-be appellants.
I respectfully dissent.
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GREENE v. GEORGIA

ON PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF GEORGIA

No. 96-5369. Decided December 16, 1996

Petitioner was convicted of murder, armed robbery, and aggravated as-
sault by a Georgia jury and sentenced to death. Over his objection, the
trial court excused for cause five jurors who expressed reservations
about the death penalty. The State Supreme Court affirmed, citing
Wainwright v. Witt, 469 U. S. 412, as “controlling authority” for a rule
that appellate courts must defer to trial courts’ juror bias findings.

Held: Witt is not controlling authority as to the standard of review to be
applied by state appellate courts reviewing trial courts’ jury selection
rulings. Witt arose on federal habeas, where deference to state-court
findings is mandated by 28 U. S. C. §2254(d), but that statute does not
govern the standard of review of trial court findings by the Georgia
Supreme Court. That court mistakenly believed itself bound by Witt’s
standard. It is free to adopt that standard, but it need not do so.

Certiorari granted; 266 Ga. 439, 469 S. E. 2d 129, reversed and remanded.

PER CURIAM.

Petitioner was convicted of murder, armed robbery, and
aggravated assault by a jury in Taylor County, Georgia, and
sentenced to death. At trial, over petitioner’s objection, the
court excused for cause five jurors who expressed reserva-
tions about the death penalty. The Supreme Court of Geor-
gia affirmed, citing Wainwright v. Witt, 469 U. S. 412 (1985),
as “controlling authority” for a rule that appellate courts
must defer to trial courts’ findings concerning juror bias.
266 Ga. 439, 440-442, 469 S. E. 2d 129, 134-135 (1996).

Wainwright v. Witt, supra, delineated the standard under
the Sixth and Fourteenth Amendments for determining
when a juror may be excused for cause because of his views
on the death penalty: whether these views would “ ‘prevent
or substantially impair the performance of his duties as a
juror in accordance with his instructions and his oath.”” Id.,
at 424. Addressing petitioner’s federal constitutional chal-
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lenge to the juror disqualifications in this case, the Supreme
Court of Georgia correctly recognized that Witt is “the con-
trolling authority as to the death-penalty qualification of pro-
spective jurors....” 266 Ga., at 440, 469 S. E. 2d, at 134.*

Witt also held that, under 28 U.S.C. §2254(d), federal
courts must accord a presumption of correctness to state
courts’ findings of juror bias. 469 U.S., at 426-430. The
Supreme Court of Georgia said that Witt was also “control-
ling authority” on this point, and it therefore ruled that
“[t]he conclusion that a prospective juror is disqualified for
bias is one that is based upon findings of demeanor and credi-
bility which are peculiarly within the trial court’s province
and such findings are to be given deference by appellate
courts. Waimwright v. Witt, [469 U. S.,] at 428.” 266 Ga.,
at 441, 469 S. E. 2d, at 134-135.

Witt is not “controlling authority” as to the standard of
review to be applied by state appellate courts reviewing trial
courts’ rulings on jury selection. Witt was a case arising
on federal habeas, where deference to state-court findings is
mandated by 28 U. S. C. §2254(d). But this statute does not
govern the standard of review of trial court findings by the
Supreme Court of Georgia. There is no indication in that
court’s opinion that it viewed Witt as merely persuasive
authority, or that the court intended to borrow or adopt
the Witt standard of review for its own purposes. It be-
lieved itself bound by Witt’s standard of review of trial
court findings on jury-selection questions, and in so doing it
was mistaken.

In a similar case involving a state court’s mistaken view
that the First Amendment required it to reach a particular
result, we said: “We conclude that although the State of Ohio
may as a matter of its own law privilege the press in the
circumstances of this case, the First and Fourteenth Amend-
ments do not require it to do so.” Zacchini v. Scripps-

*We express no opinion as to the correctness of the Supreme Court of
Georgia’s application of the Witt standard in this case.
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Howard Broadcasting Co., 433 U.S. 562, 578-579 (1977).
Here, too, the Supreme Court of Georgia is free to adopt the
rule laid down in Witt for review of trial court findings in
jury-selection cases, but it need not do so. The motion for
leave to proceed in forma pauperis and the petition for a
writ of certiorari are therefore granted, the judgment of the
Supreme Court of Georgia is reversed, and the case is re-
manded for further proceedings not inconsistent with this
opinion.

It is so ordered.
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UNITED STATES v. WATTS

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 95-1906. Decided January 6, 1997*

Respondent Watts was convicted of possessing cocaine base with intent to
distribute, but acquitted of using a firearm in relation to a drug offense.
Despite this, the District Court found by a preponderance of the evi-
dence that Watts possessed guns in connection with the drug offense,
and therefore added two points to his base offense level when calculat-
ing his sentence under the United States Sentencing Guidelines. In a
separate case, respondent Putra was convicted of aiding and abetting
possession with intent to distribute cocaine on May 8, 1992, but acquit-
ted of aiding and abetting such a transaction on May 9. Finding by a
preponderance of the evidence that she had been involved in the May 9
transaction, the District Court calculated her Guidelines’ base offense
level by aggregating the amounts of both sales. In each of these cases,
the Ninth Circuit held that the sentencing courts could not consider
respondents’ conduct underlying the charges of which they had been
acquitted.

Held: A jury’s verdict of acquittal does not prevent a sentencing court
from considering conduct underlying the acquitted charge, so long as
that conduct has been proved by a preponderance of the evidence. The
Ninth Circuit’s contrary holdings conflict with the clear implications of
18 U. S. C. §3661, the Guidelines, and this Court’s double jeopardy deci-
sions, particularly Witte v. United States, 515 U. S. 389. Section 3661
codifies the longstanding principle that sentencing courts have broad
discretion to consider various kinds of information, including facts re-
lated to charges of which the defendant has been acquitted. Further,
this Court has held that consideration of information about a defendant’s
character and conduct at sentencing does not result in punishment for
any offense other than the crime of conviction. Id., at 401. In addi-
tion, acquittal merely proves, not that the defendant is innocent, but the
existence of a reasonable doubt as to his guilt. Thus, an acquittal does
not preclude the Government from relitigating an issue in a subsequent
action governed by a lower standard of proof. Dowling v. United
States, 493 U.S. 342, 349. The acquittals below shed no light on

*Together with United States v. Putra, also on petition for writ of
certiorari to the same court.
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whether a preponderance of the evidence either established Putra’s par-
ticipation in the May 9 sale or Watts’ use of a firearm in connection with
a drug offense.

Certiorari granted; 67 F. 3d 790 and 78 F. 3d 1386, reversed and remanded.

PER CURIAM.

In these two cases, two panels of the Court of Appeals
for the Ninth Circuit held that sentencing courts could not
consider conduct of the def