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The government must prove beyond a reasonable doubt every element of
a charged offense. In re Winship, 397 U. S. 358. In upholding the first
degree murder convictions and death sentences of petitioners Sandoval
and Victor, the Supreme Courts of California and Nebraska, respec-
tively, rejected contentions that due process was violated by the pattern
jury instructions defining “reasonable doubt” that were given in both
cases.

Held: Taken as a whole, the instructions in question correctly conveyed
the concept of reasonable doubt, and there is no reasonable likelihood
that the jurors understood the instructions to allow convictions based
on proof insufficient to meet the Winship standard. Pp. 5-23.

(@) The Constitution does not dictate that any particular form of
words be used in advising the jury of the government’s burden of proof,
so long as “taken as a whole, the instructions correctly convely] the
concept of reasonable doubt,” Holland v. United States, 348 U. S. 121,
140. In invalidating a charge declaring, among other things, that a rea-
sonable doubt “must be such . . . as would give rise to a grave uncer-
tainty,” “is an actual substantial doubt,” and requires “a moral cer-
tainty,” the Court, in Cage v. Louisiana, 498 U. S. 39, 40, observed that

*Together with No. 92-9049, Sandoval v. California, on certiorari to
the Supreme Court of California.
1
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a reasonable juror could have interpreted the instruction to allow a
finding of guilt based on a degree of proof below that which is constitu-
tionally required. However, in Estelle v. McGuaire, 502 U. S. 62, 72,
and n. 4, the Court made clear that the proper inquiry is not whether
the instruction “could have” been applied unconstitutionally, but
whether there is a reasonable likelihood that the jury did so apply it.
Pp. 5-6.

(b) The instructions given in Sandoval’s case defined reasonable
doubt as, among other things, “not a mere possible doubt,” but one “de-
pending on moral evidence,” such that the jurors could not say they
felt an abiding conviction, “to a moral certainty,” of the truth of the
charge. Pp. 6-9.

(c) Sandoval’s objection to the charge’s use of the 19th century
phrases “moral evidence” and “moral certainty” is rejected. Although
the former phrase is not a mainstay of the modern lexicon, its meaning
today is consistent with its original meaning: evidence based on the
general observation of people, rather than on what is demonstrable. Its
use here is unproblematic because the instructions given correctly
pointed the jurors’ attention to the facts of the case before them, not
(as Sandoval contends) the ethics or morality of his criminal acts. For
example, in the instruction declaring that “everything relating to human
affairs, and depending on moral evidence, is open to some possible or
imaginary doubt,” moral evidence can only mean empirical evidence of-
fered to prove matters relating to human affairs—the proof introduced
at trial. Similarly, whereas “moral certainty,” standing alone, might
not be recognized by modern jurors as a synonym for “proof beyond a
reasonable doubt,” its use in conjunction with the abiding conviction
language must be viewed as having impressed upon the jury the need
to reach the subjective state of near certitude of guilt, see Jackson v.
Virginia, 443 U. S. 307, 315, and thus as not having invited conviction
on less than the constitutionally required proof. Moreover, in contrast
to the situation in Cage, there is no reasonable likelihood that the jury
here would have understood moral certainty to be disassociated from
the evidence in the case, since the instruction explicitly told the jurors,
among other things, that their conclusion had to be based upon such
evidence. Accordingly, although this Court does not condone the use of
the antiquated “moral certainty” phrase, its use in the context of the
instructions as a whole cannot be said to have rendered those instruc-
tions unconstitutional. Pp. 10-17.

(d) Sandoval’s objection to the portion of the charge declaring that a
reasonable doubt is “not a mere possible doubt” is also rejected. That
the instruction properly uses “possible” in the sense of fanciful is made
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clear by the fact that it also notes that everything “is open to some
possible or imaginary doubt.” P. 17.

(e) The instructions given in Victor’s case defined reasonable doubt
as, among other things, a doubt that will not permit an abiding convic-
tion, “to a moral certainty,” of the accused’s guilt, and an “actual and
substantial doubt” that is not excluded by the “strong probabilities of
the case.” Pp. 17-19.

() Victor’s primary argument—that equating a reasonable doubt
with a “substantial doubt” overstated the degree of doubt necessary for
acquittal—is rejected. Any ambiguity is removed by reading the
phrase in question in context: The Victor charge immediately distin-
guished an “actual and substantial doubt” from one “arising from mere
possibility, from bare imagination, or from fanciful conjecture,” and
thereby informed the jury that a reasonable doubt is something more
than a speculative one, which is an unexceptionable proposition. Cage,
supra, at 41, distinguished. Moreover, the instruction defined a reason-
able doubt alternatively as a doubt that would cause a reasonable person
to hesitate to act, a formulation which this Court has repeatedly ap-
proved and which gives a commonsense benchmark for just how sub-
stantial a reasonable doubt must be. Pp. 19-21.

(g) The inclusion of the “moral certainty” phrase in the Victor charge
did not render the instruction unconstitutional. In contrast to the situ-
ation in Cage, a sufficient context to lend meaning to the phrase was
provided by the rest of the Victor charge, which equated a doubt suffi-
cient to preclude moral certainty with a doubt that would cause a rea-
sonable person to hesitate to act, and told the jurors that they must
have an abiding conviction of Victor’s guilt, must be convinced of such
guilt “after full, fair, and impartial consideration of all the evidence,”
should be governed solely by that evidence in determining factual is-
sues, and should not indulge in speculation, conjectures, or unsupported
inferences. Pp. 21-22.

(h) The reference to “strong probabilities” in the Victor charge does
not unconstitutionally understate the government’s burden, since the
charge also informs the jury that the probabilities must be strong
enough to prove guilt beyond a reasonable doubt. See Dunbar v.
United States, 156 U. S. 185, 199. P. 22.

No. 92-8894, 242 Neb. 306, 494 N. W. 2d 565, and No. 92-9049, 4 Cal. 4th
155, 841 P. 2d 862, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court with respect
to Part II, and the opinion of the Court with respect to Parts I, III, and
IV, in which REHNQUIST, C. J.,, and STEVENS, SCALIA, KENNEDY, and
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THOMAS, JJ., joined in full and in which GINSBURG, J., joined as to Parts
II1-B and IV. KENNEDY, J., filed a concurring opinion, post, p. 23. GINS-
BURG, J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 23. BLACKMUN, J., filed an opinion concurring in part and
dissenting in part, in all but Part II of which SOUTER, J., joined, post,
p- 28.

Mark A. Weber argued the cause and filed briefs for peti-
tioner in No. 92-8894. Eric S. Multhaup, by appointment
of the Court, 510 U. S. 942, argued the cause for petitioner in
No. 92-9049. With him on the briefs was Kathy M. Chavez.

Don Stenberg, Attorney General of Nebraska, argued the
cause for respondent in No. 92-8894. With him on the brief
was J. Kirk Brown, Assistant Attorney General. Daniel E.
Lungren, Attorney General of California, argued the cause
for respondent in No. 92-9049. With him on the brief were
George Williamson, Chief Assistant Attorney General,
Carol Wendelin Pollack, Senior Assistant Attorney General,
and Susan Lee Frierson, Sharlene A. Honnaka, Donald E.
De Nicola, and Sharon Wooden Richard, Deputy Attorneys
General.t

TBriefs of amici curiae urging affirmance in both cases were filed for
the United States by Solicitor General Days, Assistant Attorney General
Harris, Deputy Solicitor General Bryson, and Paul J. Larkin, Jr.; and
for the Criminal Justice Legal Foundation by Kent S. Scheidegger and
Charles L. Hobson.

Briefs of amici curiae urging affirmance in No. 92-9049 were filed for
the Commonwealth of Massachusetts et al. by Scott Harshbarger, Attor-
ney General of Massachusetts, and Pamela L. Hunt and Gregory I. Mass-
g, Assistant Attorneys General, and by the Attorneys General for their
respective jurisdictions as follows: James H. Evans of Alabama, Larry
EchoHawk of Idaho, Pamela Carter of Indiana, Jeremiah W. (Jay) Nixon
of Missouri, Joseph P. Mazurek of Montana, Frankie Sue Del Papa of
Nevada, Michael F. Easley of North Carolina, Lee Fisher of Ohio, Theo-
dore R. Kulongoski of Oregon, Ernest D. Preate, Jr., of Pennsylvania, T.
Travis Medlock of South Carolina, Charles W. Burson of Tennessee, and
Elizabeth Barrett-Anderson of Guam; and for the California District At-
torneys’ Association by Gil Garceetti and Brent Riggs.
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JUSTICE O’CONNOR delivered the opinion of the Court.*

The government must prove beyond a reasonable doubt
every element of a charged offense. In re Winship, 397 U. S.
358 (1970). Although this standard is an ancient and hon-
ored aspect of our criminal justice system, it defies easy ex-
plication. In these cases, we consider the constitutionality
of two attempts to define “reasonable doubt.”

I

The beyond a reasonable doubt standard is a requirement
of due process, but the Constitution neither prohibits trial
courts from defining reasonable doubt nor requires them to
do so as a matter of course. Cf. Hopt v. Utah, 120 U. S. 430,
440-441 (1887). Indeed, so long as the court instructs the
jury on the necessity that the defendant’s guilt be proved
beyond a reasonable doubt, see Jackson v. Virginia, 443 U. S.
307, 320, n. 14 (1979), the Constitution does not require that
any particular form of words be used in advising the jury of
the government’s burden of proof. Cf. Taylor v. Kentucky,
436 U. S. 478, 485-486 (1978). Rather, “taken as a whole,
the instructions [must] correctly conve[y] the concept of rea-
sonable doubt to the jury.” Holland v. United States, 348
U. S. 121, 140 (1954).

In only one case have we held that a definition of reason-
able doubt violated the Due Process Clause. Cage v. Louisi-
ana, 498 U.S. 39 (1990) (per curiam). There, the jurors
were told:

“‘[A reasonable doubt] is one that is founded upon a real
tangible substantial basis and not upon mere caprice and
conjecture. It must be such doubt as would give rise
to a grave uncertainty, raised in your mind by reasons
of the unsatisfactory character of the evidence or lack
thereof. A reasonable doubt is not a mere possible

*JUSTICES BLACKMUN and SOUTER join only Part II of this opinion.
JUSTICE GINSBURG joins only Parts II, ITI-B, and IV.
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doubt. It is an actual substantial doubt. It is a doubt
that a reasonable man can seriously entertain. What is
required is not an absolute or mathematical certainty,
but a moral certainty.”” Id., at 40 (emphasis added by
this Court in Cage).

We held that the highlighted portions of the instruction
rendered it unconstitutional:

“It is plain to us that the words ‘substantial’ and ‘grave,’
as they are commonly understood, suggest a higher de-
gree of doubt than is required for acquittal under the
reasonable doubt standard. When those statements are
then considered with the reference to ‘moral certainty,’
rather than evidentiary certainty, it becomes clear that
a reasonable juror could have interpreted the instruc-
tion to allow a finding of guilt based on a degree of proof
below that required by the Due Process Clause.” Id.,
at 41.

In a subsequent case, we made clear that the proper in-
quiry is not whether the instruction “could have” been ap-
plied in an unconstitutional manner, but whether there is a
reasonable likelihood that the jury did so apply it. Estelle
v. McGuire, 502 U. S. 62, 72, and n. 4 (1991). The constitu-
tional question in the present cases, therefore, is whether
there is a reasonable likelihood that the jury understood the
instructions to allow conviction based on proof insufficient to
meet the Winship standard. Although other courts have
held that instructions similar to those given at petitioners’
trials violate the Due Process Clause, see State v. Bryant,
334 N. C. 333, 432 S. E. 2d 291 (1993), cert. pending, No.
93-753; Morley v. Stenberg, 828 F. Supp. 1413 (Neb. 1993),
both the Nebraska and the California Supreme Courts held
that the instructions were constitutional. We granted cer-
tiorari, 509 U. S. 954 (1993), and now affirm both judgments.
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II

On October 14, 1984, petitioner Sandoval shot three men,
two of them fatally, in a gang-related incident in Los
Angeles. About two weeks later, he entered the home of a
man who had given information to the police about the mur-
ders and shot him dead; Sandoval then killed the man’s wife
because she had seen him murder her husband. Sandoval
was convicted on four counts of first degree murder. The
jury found that Sandoval personally used a firearm in the
commission of each offense, and found the special circum-
stance of multiple murder. Cal. Penal Code Ann. §12022.5
(West 1992) and Cal. Penal Code Ann. §190.2(a)(3) (West
1988). He was sentenced to death for murdering the woman
and to life in prison without possibility of parole for the other
three murders. The California Supreme Court affirmed the
convictions and sentences. 4 Cal. 4th 155, 841 P. 2d 862
(1992).

The jury in Sandoval’s case was given the following in-
struction on the government’s burden of proof:

“A defendant in a criminal action is presumed to be
innocent until the contrary is proved, and in case of a
reasonable doubt whether his guilt is satisfactorily
shown, he is entitled to a verdict of not guilty. This
presumption places upon the State the burden of prov-
ing him guilty beyond a reasonable doubt.

“Reasonable doubt is defined as follows: It is not a
mere possible doubt; because everything relating to
human affairs, and depending on moral evidence, is open
to some possible or imaginary doubt. It is that state of
the case which, after the entire comparison and consid-
eration of all the evidence, leaves the minds of the jurors
in that condition that they cannot say they feel an abid-
ing conviction, to a moral certainty, of the truth of the
charge.” App. in No. 92-9049, p. 49 (emphasis added)
(Sandoval App.).
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The California Supreme Court rejected Sandoval’s claim that
the instruction, particularly the highlighted passages, vio-
lated the Due Process Clause. 4 Cal. 4th, at 185-186, 841
P. 2d, at 878.

The instruction given in Sandoval’s case has its genesis in
a charge given by Chief Justice Shaw of the Massachusetts
Supreme Judicial Court more than a century ago:

“IW]hat is reasonable doubt? It is a term often used,
probably pretty well understood, but not easily defined.
It is not mere possible doubt; because every thing relat-
ing to human affairs, and depending on moral evidence,
is open to some possible or imaginary doubt. It is that
state of the case, which, after the entire comparison and
consideration of all the evidence, leaves the minds of ju-
rors in that condition that they cannot say they feel an
abiding conviction, to a moral certainty, of the truth of
the charge. The burden of proof is upon the prosecutor.
All the presumptions of law independent of evidence are
in favor of innocence; and every person is presumed to
be innocent until he is proved guilty. If upon such proof
there is reasonable doubt remaining, the accused is enti-
tled to the benefit of it by an acquittal. For it is not
sufficient to establish a probability, though a strong one
arising from the doctrine of chances, that the fact
charged is more likely to be true than the contrary; but
the evidence must establish the truth of the fact to a
reasonable and moral certainty; a certainty that con-
vinces and directs the understanding, and satisfies the
reason and judgment, of those who are bound to act
conscientiously upon it. This we take to be proof be-
yond reasonable doubt.” Commonwealth v. Webster, 59
Mass. 295, 320 (1850).

The Webster charge is representative of the time when
“American courts began applying [the beyond a reasonable
doubt standard] in its modern form in criminal cases.” Apo-
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daca v. Oregon, 406 U. S. 404, 412, n. 6 (1972) (plurality opin-
ion). See also Perovich v. United States, 205 U. S. 86, 92
(1907) (approving Webster charge). In People v. Strong, 30
Cal. 151, 155 (1866), the California Supreme Court character-
ized the Webster instruction as “probably the most satisfac-
tory definition ever given to the words ‘reasonable doubt’
in any case known to criminal jurisprudence.” In People v.
Paulsell, 115 Cal. 6, 12, 46 P. 734 (1896), the court cautioned
state trial judges against departing from that formulation.
And in 1927, the state legislature adopted the bulk of the
Webster instruction as a statutory definition of reasonable
doubt. Cal. Penal Code Ann. § 1096 (West 1985); see Califor-
nia Jury Instructions, Criminal, No. 2.90 (4th ed. 1979). In-
deed, the California Legislature has directed that “the court
may read to the jury section 1096 of this code, and no further
instruction on the subject of the presumption of innocence
or defining reasonable doubt need be given.” §1096a. The
statutory instruction was given in Sandoval’s case.

The California instruction was criticized in People v. Brig-
ham, 25 Cal. 3d 283, 292-316, 599 P. 2d 100, 106-121 (1979)
(Mosk, J., concurring). Justice Mosk apparently did not
think the instruction was unconstitutional, but he “urge[d]
the Legislature to reconsider its codification.” Id., at 293,
599 P. 2d, at 106. The California Assembly and Senate re-
sponded by requesting the committee on jury instructions of
the Los Angeles Superior Court “to study alternatives to
the definition of ‘reasonable doubt’ set forth in Section 1096
of the Penal Code, and to report its findings and recommen-
dations to the Legislature.” Cal. Assem. Con. Res. No. 148,
1986 Cal. Stats. 5634. The committee recommended that
the legislature retain the statutory definition unmodified, see
Alternative Definitions of Reasonable Doubt: A Report of
the Committee on Standard Jury Instructions—Criminal to
the California Legislature (May 22, 1987), and § 1096 has not
been changed.
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Sandoval’s primary objection is to the use of the phrases
“moral evidence” and “moral certainty” in the instruction.
As noted, this part of the charge was lifted verbatim from
Chief Justice Shaw’s Webster decision; some understand-
ing of the historical context in which that instruction was
written is accordingly helpful in evaluating its continuing
validity.

By the beginning of the Republic, lawyers had borrowed
the concept of “moral evidence” from the philosophers and
historians of the 17th and 18th centuries. See generally B.
Shapiro, “Beyond Reasonable Doubt” and “Probable Cause”:
Historical Perspectives on the Anglo-American Law of Evi-
dence, ch. 1 (1991). James Wilson, who was instrumental in
framing the Constitution and who served as one of the origi-
nal Members of this Court, explained in a 1790 lecture on
law that “evidence . . . is divided into two species—demon-
strative and moral.” 1 Works of James Wilson 518 (J. An-
drews ed. 1896). Wilson went on to explain the distinction
thus:

“Demonstrative evidence has for its subject abstract
and necessary truths, or the unchangeable relations of
ideas. Moral evidence has for its subject the real but
contingent truths and connections, which take place
among things actually existing. . . .

“In moral evidence, there not only may be, but there
generally is, contrariety of proofs: in demonstrative evi-
dence, no such contrariety can take place. . . . [T]o sup-
pose that two contrary demonstrations can exist, is to
suppose that the same proposition is both true and false:
which is manifestly absurd. With regard to moral evi-
dence, there is, for the most part, real evidence on both
sides. On both sides, contrary presumptions, contrary
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testimonies, contrary experiences must be balanced.”
Id., at 518-519.

A leading 19th century treatise observed that “[m]atters of
fact are proved by moral evidence alone; . . . [iln the ordinary
affairs of life, we do not require demonstrative evidence, . . .
and to insist upon it would be unreasonable and absurd.” 1
S. Greenleaf, Law of Evidence 3-4 (13th ed. 1876).

The phrase “moral certainty” shares an epistemological
pedigree with moral evidence. See generally Shapiro, “To
A Moral Certainty”: Theories of Knowledge and Anglo-
American Juries 1600-1850, 38 Hastings L. J. 1563 (1986).
Moral certainty was the highest degree of certitude based on
such evidence. In his 1790 lecture, James Wilson observed:

“In a series of moral evidence, the inference drawn in
the several steps is not necessary; nor is it impossible
that the premises should be true, while the conclusion
drawn from them is false.

“. . . In moral evidence, we rise, by an insensible
gradation, from possibility to probability, and from
probability to the highest degree of moral certainty.”
1 Works of James Wilson, supra, at 519.

At least one early treatise explicitly equated moral certainty
with proof beyond a reasonable doubt:

“Evidence which satisfies the minds of the jury of the
truth of the fact in dispute, to the entire exclusion of
every reasonable doubt, constitutes full proof of the
fact. . ..

“Even the most direct evidence can produce nothing
more than such a high degree of probability as amounts
to moral certainty. From the highest degree it may
decline, by an infinite number of gradations, until
it produce in the mind nothing more than a mere pre-
ponderance of assent in favour of the particular fact.”
T. Starkie, Law of Evidence 478 (2d ed. 1833).
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See also Greenleaf, supra, at 4 (“The most that can be af-
firmed of [things proved by moral evidence] is, that there is
no reasonable doubt concerning them?”).

Thus, when Chief Justice Shaw penned the Webster in-
struction in 1850, moral certainty meant a state of subjective
certitude about some event or occurrence. As the Massa-
chusetts Supreme Judicial Court subsequently explained:

“Proof ‘beyond a reasonable doubt’ . . . is proof ‘to a
moral certainty,” as distinguished from an absolute cer-
tainty. As applied to a judicial trial for crime, the two
phrases are synonymous and equivalent; each has been
used by eminent judges to explain the other; and each
signifies such proof as satisfies the judgment and con-
sciences of the jury, as reasonable men, and applying
their reason to the evidence before them, that the crime
charged has been committed by the defendant, and so
satisfies them as to leave no other reasonable conclusion
possible.” Commonwealth v. Costley, 118 Mass. 1, 24
(1875).

Indeed, we have said that “[pJroof to a ‘moral certainty’
is an equivalent phrase with ‘beyond a reasonable doubt.””
Fidelity Mut. Life Assn. v. Mettler, 185 U. S. 308, 317 (1902),
citing Commonwealth v. Costley, supra. See also Wilson v.
United States, 232 U. S. 563, 570 (1914) (approving reason-
able doubt instruction cast in terms of moral certainty),
Miles v. United States, 103 U. S. 304, 309, 312 (1881).

We recognize that the phrase “moral evidence” is not a
mainstay of the modern lexicon, though we do not think it
means anything different today than it did in the 19th cen-
tury. The few contemporary dictionaries that define moral
evidence do so consistently with its original meaning. See,
e. g., Webster’s New Twentieth Century Dictionary 1168 (2d
ed. 1979) (“based on general observation of people, ete.
rather than on what is demonstrable”); Collins English Dic-
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tionary 1014 (3d ed. 1991) (similar); 9 Oxford English Diction-
ary 1070 (2d ed. 1989) (similar).

Moreover, the instruction itself gives a definition of the
phrase. The jury was told that “everything relating to
human affairs, and depending on moral evidence, is open to
some possible or imaginary doubt”—in other words, that ab-
solute certainty is unattainable in matters relating to human
affairs. Moral evidence, in this sentence, can only mean em-
pirical evidence offered to prove such matters—the proof in-
troduced at trial.

This conclusion is reinforced by other instructions given
in Sandoval’s case. The judge informed the jurors that their
duty was “to determine the facts of the case from the evi-
dence received in the trial and not from any other source.”
Sandoval App. 38. The judge continued: “Evidence consists
of testimony of witnesses, writings, material objects, or any-
thing presented to the senses and offered to prove the exist-
ence or non-existence of a fact.” Id., at 40. The judge also
told the jurors that “you must not be influenced by pity for
a defendant or by prejudice against him,” and that “[ylou
must not be swayed by mere sentiment, conjecture, sympa-
thy, passion, prejudice, public opinion or public feeling.”
Id., at 39. These instructions correctly pointed the jurors’
attention to the facts of the case before them, not (as Sando-
val contends) the ethics or morality of Sandoval’s criminal
acts. Accordingly, we find the reference to moral evidence
unproblematic.

We are somewhat more concerned with Sandoval’s argu-
ment that the phrase “moral certainty” has lost its historical
meaning, and that a modern jury would understand it to
allow conviction on proof that does not meet the beyond a
reasonable doubt standard. Words and phrases can change
meaning over time: A passage generally understood in 1850
may be incomprehensible or confusing to a modern juror.
And although some contemporary dictionaries contain defi-
nitions of moral certainty similar to the 19th century under-
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standing of the phrase, see Webster’s Third New Inter-
national Dictionary 1468 (1981) (“virtual rather than act-
ual, immediate, or completely demonstrable”); 9 Oxford Eng-
lish Dictionary, supra, at 1070 (“a degree of probability so
great as to admit of no reasonable doubt”), we are willing to
accept Sandoval’s premise that “moral certainty,” standing
alone, might not be recognized by modern jurors as a syn-
onym for “proof beyond a reasonable doubt.” But it does
not necessarily follow that the California instruction is
unconstitutional.

Sandoval first argues that moral certainty would be under-
stood by modern jurors to mean a standard of proof lower
than beyond a reasonable doubt. In support of this proposi-
tion, Sandoval points to contemporary dictionaries that de-
fine moral certainty in terms of probability. E. g., Webster’s
New Twentieth Century Dictionary, supra, at 1168 (“based
on strong probability”); Random House Dictionary of the
English Language 1249 (2d ed. 1983) (“resting upon convine-
ing grounds of probability”). But the beyond a reasonable
doubt standard is itself probabilistic. “[I]n a judicial pro-
ceeding in which there is a dispute about the facts of some
earlier event, the factfinder cannot acquire unassailably accu-
rate knowledge of what happened. Instead, all the fact-
finder can acquire is a belief of what probably happened.”
In re Winship, 397 U. S., at 370 (Harlan, J., concurring) (em-
phasis in original). The problem is not that moral certainty
may be understood in terms of probability, but that a jury
might understand the phrase to mean something less than
the very high level of probability required by the Constitu-
tion in criminal cases.

Although in this respect moral certainty is ambiguous in
the abstract, the rest of the instruction given in Sandoval’s
case lends content to the phrase. The jurors were told that
they must have “an abiding conviction, to a moral certainty,
of the truth of the charge.” Sandoval App.49. An instruc-
tion cast in terms of an abiding conviction as to guilt, without
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reference to moral certainty, correctly states the govern-
ment’s burden of proof. Hopt v. Utah, 120 U.S., at 439
(“The word ‘abiding’ here has the signification of settled and
fixed, a conviction which may follow a careful examination
and comparison of the whole evidence”); see Criminal Jury
Instructions: District of Columbia 46 (3d H. Greene & T.
Guidoboni ed. 1978). And the judge had already informed
the jury that matters relating to human affairs are proved
by moral evidence, see supra, at 13; giving the same meaning
to the word moral in this part of the instruction, moral cer-
tainty can only mean certainty with respect to human affairs.
As used in this instruction, therefore, we are satisfied that
the reference to moral certainty, in conjunction with the
abiding conviction language, “impress[ed] upon the factfinder
the need to reach a subjective state of near certitude of the
guilt of the accused.” Jackson v. Virginia, 443 U. S., at 315.
Accordingly, we reject Sandoval’s contention that the moral
certainty element of the California instruction invited the
jury to convict him on proof below that required by the Due
Process Clause.

Sandoval’s second argument is a variant of the first. Ac-
cepting that the instruction requires a high level of confi-
dence in the defendant’s guilt, Sandoval argues that a juror
might be convinced to a moral certainty that the defendant
is guilty even though the government has failed to prove
his guilt beyond a reasonable doubt. A definition of moral
certainty in a widely used modern dictionary lends support
to this argument, see American Heritage Dictionary 1173 (3d
ed. 1992) (“Based on strong likelihood or firm conviction,
rather than on the actual evidence”), and we do not gainsay
its force. As we have noted, “[t]he constitutional standard
recognized in the Winship case was expressly phrased as one
that protects an accused against a conviction exeept on ‘proof
beyond a reasonable doubt.”” Jackson v. Virginia, supra,
at 315 (emphasis in original). Indeed, in Cage we contrasted
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“moral certainty” with “evidentiary certainty.” 498 U. S,
at 41.

But the moral certainty language cannot be sequestered
from its surroundings. In the Cage instruction, the jurors
were simply told that they had to be morally certain of the
defendant’s guilt; there was nothing else in the instruction
to lend meaning to the phrase. Not so here. The jury in
Sandoval’s case was told that a reasonable doubt is “that
state of the case which, after the entire comparison and con-
sideration of all the evidence, leaves the minds of the jurors
in that condition that they cannot say they feel an abiding
conviction, to a moral certainty, of the truth of the charge.”
Sandoval App. 49 (emphasis added). The instruction thus
explicitly told the jurors that their conclusion had to be based
on the evidence in the case. Other instructions reinforced
this message. The jury was told “to determine the facts of
the case from the evidence received in the trial and not from
any other source.” Id., at 38. The judge continued that
“you must not be influenced by pity for a defendant or by
prejudice against him. . . . You must not be swayed by mere
sentiment, conjecture, sympathy, passion, prejudice, public
opinion or public feeling.” Id., at 39. Accordingly, there is
no reasonable likelihood that the jury would have understood
moral certainty to be disassociated from the evidence in the
case.

We do not think it reasonably likely that the jury under-
stood the words “moral certainty” either as suggesting a
standard of proof lower than due process requires or as
allowing conviction on factors other than the government’s
proof. At the same time, however, we do not condone the
use of the phrase. As modern dictionary definitions of
moral certainty attest, the common meaning of the phrase
has changed since it was used in the Webster instruction, and
it may continue to do so to the point that it conflicts with
the Winship standard. Indeed, the definitions of reasonable
doubt most widely used in the federal courts do not contain
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any reference to moral certainty. See Federal Judicial Cen-
ter, Pattern Criminal Jury Instructions 28 (1988); 1 E. Dev-
itt & C. Blackmar, Federal Jury Practice and Instructions
§11.14 (3d ed. 1977). But we have no supervisory power
over the state courts, and in the context of the instructions
as a whole we cannot say that the use of the phrase rendered
the instruction given in Sandoval’s case unconstitutional.

B

Finally, Sandoval objects to the portion of the charge in
which the judge instructed the jury that a reasonable doubt
is “not a mere possible doubt.” The Cage instruction in-
cluded an almost identical reference to “not a mere possible
doubt,” but we did not intimate that there was anything
wrong with that part of the charge. See 498 U.S., at 40.
That is because “[a] ‘reasonable doubt,” at a minimum, is one
based upon ‘reason.’” Jackson v. Virginia, supra, at 317.
A fanciful doubt is not a reasonable doubt. As Sandoval’s
defense attorney told the jury: “Anything can be possible
....[A] planet could be made out of blue cheese. But that’s
really not in the realm of what we’re talking about.” Sando-
val App. 79 (excerpt from closing argument). That this is
the sense in which the instruction uses “possible” is made
clear from the final phrase of the sentence, which notes that
everything “is open to some possible or imaginary doubt.”
We therefore reject Sandoval’s challenge to this portion of
the instruction as well.

II1

On December 26, 1987, petitioner Victor went to the
Omaha home of an 82-year-old woman for whom he occasion-
ally did gardening work. Once inside, he beat her with a
pipe and cut her throat with a knife, killing her. Victor was
convicted of first degree murder. A three-judge panel found
the statutory aggravating circumstances that Victor had
previously been convicted of murder, Neb. Rev. Stat. §29-
2523(1)(a) (1989), and that the murder in this case was espe-
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cially heinous, atrocious, and cruel, §29-2523(1)(d). Finding
none of the statutory mitigating circumstances, the panel
sentenced Victor to death. The Nebraska Supreme Court
affirmed the conviction and sentence. State v. Victor, 235
Neb. 770, 457 N. W. 2d 431 (1990), cert. denied, 498 U. S.
1127 (1991).

At Victor’s trial, the judge instructed the jury that “[t]he
burden is always on the State to prove beyond a reasonable
doubt all of the material elements of the crime charged, and
this burden never shifts.” App. in No. 92-8894, p. 8 (Victor
App.). The charge continued:

“‘Reasonable doubt’ is such a doubt as would cause a
reasonable and prudent person, in one of the graver and
more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and re-
lying and acting thereon. It is such a doubt as will not
permit you, after full, fair, and impartial consideration
of all the evidence, to have an abiding conviction, to a
moral certainty, of the guilt of the accused. At the
same time, absolute or mathematical certainty is not re-
quired. You may be convinced of the truth of a fact
beyond a reasonable doubt and yet be fully aware that
possibly you may be mistaken. You may find an ac-
cused guilty upon the strong probabilities of the case,
provided such probabilities are strong enough to exclude
any doubt of his guilt that is reasonable. A reasonable
doubt is an actual and substantial doubt reasonably
arising from the evidence, from the facts or circum-
stances shown by the evidence, or from the lack of evi-
dence on the part of the State, as distinguished from a
doubt arising from mere possibility, from bare imagina-
tion, or from fanciful conjecture.” Id., at 11 (emphasis
added).

On state postconviction review, the Nebraska Supreme
Court rejected Victor’s contention that the instruction, par-
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ticularly the emphasized phrases, violated the Due Process
Clause. 242 Neb. 306, 310-311, 494 N. W. 2d 565, 569 (1993).
Because the last state court in which review could be had
considered Victor’s constitutional claim on the merits, it is
properly presented for our review despite Victor’s failure to
object to the instruction at trial or raise the issue on direct
appeal. See, e.g., Yist v. Nunnemaker, 501 U.S. 797, 801
(1991).

The instruction given in Victor’s case can be traced to
two separate lines of cases. Much of the charge is taken
from Chief Justice Shaw’s Webster instruction. See Carr
v. State, 23 Neb. 749, 752-753, 37 N. W. 630, 631-632 (1888)
(approving the use of Webster). The rest derives from a
series of decisions approving instructions cast in terms of
an “actual doubt” that would cause a reasonable person to
hesitate to act. See, e.g., Whitney v. State, 53 Neb. 287,
298, 73 N. W. 696, 699 (1898); Willis v. State, 43 Neb. 102,
110-111, 61 N. W. 254, 256 (1894); Polin v. State, 14 Neb.
540, 546-547, 16 N. W. 898, 900-901 (1883). In 1968, a
committee appointed by the Nebraska Supreme Court devel-
oped model jury instructions; a court rule in effect at the
time Victor was tried directed that those instructions were
to be used where applicable. Nebraska Jury Instructions 1X
(1969) (N. J. I.). The model instruction on reasonable doubt,
N. J. I. 14.08, is the one given at Victor’s trial. (Since Victor
was tried, a revised reasonable doubt instruction, N. J. I. 2d
Crim. 2.0 (1992), has been adopted, although the prior ver-
sion may still be used.)

A

Victor’s primary argument is that equating a reasonable
doubt with a “substantial doubt” overstated the degree of
doubt necessary for acquittal. We agree that this construc-
tion is somewhat problematic. On the one hand, “substan-
tial” means “not seeming or imaginary”; on the other, it
means “that specified to a large degree.” Webster’s Third
New International Dictionary, at 2280. The former is un-
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exceptionable, as it informs the jury only that a reasonable
doubt is something more than a speculative one; but the lat-
ter could imply a doubt greater than required for acquittal
under Winship. Any ambiguity, however, is removed by
reading the phrase in the context of the sentence in which it
appears: “A reasonable doubt is an actual and substantial
doubt . . . as distinguished from a doubt arising from mere
possibility, from bare imagination, or from fanciful conjec-
ture.” Victor App. 11 (emphasis added).

This explicit distinction between a substantial doubt and
a fanciful conjecture was not present in the Cage instruction.
We did say in that case that “the words ‘substantial’ and
‘erave,” as they are commonly understood, suggest a higher
degree of doubt than is required for acquittal under the rea-
sonable doubt standard.” 498 U. S., at 41. But we did not
hold that the reference to substantial doubt alone was suffi-
cient to render the instruction unconstitutional. Cf. Taylor
v. Kentucky, 436 U. S., at 488 (defining reasonable doubt as a
substantial doubt, “though perhaps not in itself reversible
error, often has been criticized as confusing”) (emphasis
added). Rather, we were concerned that the jury would
interpret the term “substantial doubt” in parallel with the
preceding reference to “grave uncertainty,” leading to an
overstatement of the doubt necessary to acquit. In the
instruction given in Victor’s case, the context makes clear
that “substantial” is used in the sense of existence rather
than magnitude of the doubt, so the same concern is not
present.

In any event, the instruction provided an alternative defi-
nition of reasonable doubt: a doubt that would cause a rea-
sonable person to hesitate to act. This is a formulation we
have repeatedly approved, Holland v. United States, 348
U. S., at 140; cf. Hopt v. Utah, 120 U. S., at 439-441, and to
the extent the word “substantial” denotes the quantum of
doubt necessary for acquittal, the hesitate to act standard
gives a commonsense benchmark for just how substantial
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such a doubt must be. We therefore do not think it reason-
ably likely that the jury would have interpreted this instruc-
tion to indicate that the doubt must be anything other than
a reasonable one.

B

Victor also challenges the “moral certainty” portion of the
instruction. In another case involving an identical instruc-
tion, the Nebraska Supreme Court distinguished Cage as fol-
lows: “[Ulnder the Cage instruction a juror is to vote for
conviction unless convinced to a moral certainty that there
exists a reasonable doubt, whereas under the questioned in-
struction a juror is to vote for acquittal unless convinced to
a moral certainty that no reasonable doubt exists.” State v.
Morley, 239 Neb. 141, 155, 474 N. W. 2d 660, 670 (1991); see
also 242 Neb., at 310-311, 494 N. W. 2d, at 569 (relying on
Morley). We disagree with this reading of Cage. The
moral certainty to which the Cage instruction referred was
clearly related to the defendant’s guilt; the problem in Cage
was that the rest of the instruction provided insufficient con-
text to lend meaning to the phrase. But the Nebraska in-
struction is not similarly deficient.

Instructing the jurors that they must have an abiding con-
viction of the defendant’s guilt does much to alleviate any
concerns that the phrase “moral certainty” might be misun-
derstood in the abstract. See supra, at 14-15. The instruc-
tion also equated a doubt sufficient to preclude moral cer-
tainty with a doubt that would cause a reasonable person to
hesitate to act. In other words, a juror morally certain of a
fact would not hesitate to rely on it; and such a fact can fairly
be said to have been proved beyond a reasonable doubt. Cf.
Hopt v. Utah, supra, at 439-440. The jurors were told that
they must be convinced of Victor’s guilt “after full, fair, and
impartial consideration of all the evidence.” Victor App. 11.
The judge also told them: “In determining any questions of
fact presented in this case, you should be governed solely by
the evidence introduced before you. You should not indulge
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in speculation, conjectures, or inferences not supported by
the evidence.” Id., at 2. There is accordingly no reason-
able likelihood that the jurors understood the reference to
moral certainty to allow conviction on a standard insufficient
to satisy Winship, or to allow conviction on factors other
than the government’s proof. Though we reiterate that we
do not countenance its use, the inclusion of the “moral cer-
tainty” phrase did not render the instruction given in Vie-
tor’s case unconstitutional.
C

Finally, Victor argues that the reference to “strong proba-
bilities” in the instruction unconstitutionally understated the
government’s burden. But in the same sentence, the in-
struction informs the jury that the probabilities must be
strong enough to prove the defendant’s guilt beyond a rea-
sonable doubt. We upheld a nearly identical instruction in
Dunbar v. United States, 156 U. S. 185, 199 (1895): “While
it is true that [the challenged instruction] used the words
‘probabilities’ and ‘strong probabilities,” yet it emphasized
the fact that those probabilities must be so strong as to ex-
clude any reasonable doubt, and that is unquestionably the
law” (citing Hopt v. Utah, supra, at 439). That conclusion
has lost no force in the course of a century, and we therefore
consider Dunbar controlling on this point.

IV

The Due Process Clause requires the government to prove
a criminal defendant’s guilt beyond a reasonable doubt, and
trial courts must avoid defining reasonable doubt so as to
lead the jury to convict on a lesser showing than due process
requires. In these cases, however, we conclude that “taken
as a whole, the instructions correctly conveyed the concept
of reasonable doubt to the jury.” Holland v. United States,
supra, at 140. There is no reasonable likelihood that the
jurors who determined petitioners’ guilt applied the instruc-
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tions in a way that violated the Constitution. The judg-
ments in both cases are accordingly
Affirmed.

JUSTICE KENNEDY, concurring.

It was commendable for Chief Justice Shaw to pen an
instruction that survived more than a century, but, as the
Court makes clear, what once might have made sense to
jurors has long since become archaic. In fact, some of the
phrases here in question confuse far more than they clarify.

Though the reference to “moral certainty” is not much bet-
ter, California’s use of “moral evidence” is the most trou-
bling, and to me seems quite indefensible. The derivation
of the phrase is explained in the Court’s opinion, but even
with this help the term is a puzzle. And for jurors who have
not had the benefit of the Court’s research, the words will
do nothing but baffle.

I agree that use of “moral evidence” in the California for-
mulation is not fatal to the instruction here. I cannot under-
stand, however, why such an unruly term should be used at
all when jurors are asked to perform a task that can be of
great difficulty even when instructions are altogether clear.
The inclusion of words so malleable, because so obscure,
might in other circumstances have put the whole instruction
at risk.

With this observation, I concur in full in the opinion of
the Court.

JUSTICE GINSBURG, concurring in part and concurring in
the judgment.

I agree with the Court that the reasonable doubt instruc-
tions given in these cases, read as a whole, satisfy the Consti-
tution’s due process requirement. As the Court observes,
the instructions adequately conveyed to the jurors that they
should focus exclusively upon the evidence, see ante, at 13,
16, 21-22, and that they should convict only if they had an
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“abiding conviction” of the defendant’s guilt, see ante, at
14, 21. 1 agree, further, with the Court’s suggestion that
the term “moral certainty,” while not in itself so misleading
as to render the instructions unconstitutional, should be
avoided as an unhelpful way of explaining what reasonable
doubt means. See ante, at 16, 22.

Similarly unhelpful, in my view, are two other features of
the instruction given in Victor’s case. That instruction be-
gins by defining reasonable doubt as “such a doubt as would
cause a reasonable and prudent person, in one of the graver
and more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and relying
and acting thereon.” App. in No. 92-8894, p. 11. A com-
mittee of distinguished federal judges, reporting to the Judi-
cial Conference of the United States, has criticized this “hesi-
tate to act” formulation

“because the analogy it uses seems misplaced. In the
decisions people make in the most important of their
own affairs, resolution of conflicts about past events does
not usually play a major role. Indeed, decisions we
make in the most important affairs of our lives—choos-
ing a spouse, a job, a place to live, and the like—gener-
ally involve a very heavy element of uncertainty and
risk-taking. They are wholly unlike the decisions ju-
rors ought to make in criminal cases.” Federal Judicial
Center, Pattern Criminal Jury Instructions 18-19 (1987)
(commentary on instruction 21).

More recently, Second Circuit Chief Judge Jon O. Newman
observed:

“Although, as a district judge, I dutifully repeated [the
‘hesitate to act’ standard] to juries in scores of criminal
trials, I was always bemused by its ambiguity. If the
jurors encounter a doubt that would cause them to ‘hesi-
tate to act in a matter of importance,” what are they to
do then? Should they decline to convict because they
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have reached a point of hesitation, or should they simply
hesitate, then ask themselves whether, in their own pri-
vate matters, they would resolve the doubt in favor of
action, and, if so, continue on to convict?” Beyond
“Reasonable Doubt,” 68 N. Y. U. L. Rev. 201, 204 (1994)
(James Madison Lecture, delivered at New York Univer-
sity Law School, Nov. 9, 1993).

Even less enlightening than the “hesitate to act” formula-
tion is the passage of the Victor instruction counseling: “[The
jury] may find an accused guilty upon the strong probabilities
of the case, provided such probabilities are strong enough
to exclude any doubt of his guilt that is reasonable.” App.
in No. 92-8894, p. 11. If the italicized words save this part
of the instruction from understating the prosecution’s bur-
den of proof, see ante, at 22, they do so with uninstructive
circularity. Jury comprehension is scarcely advanced when
a court “defines” reasonable doubt as “doubt . . . that is
reasonable.”

These and similar difficulties have led some courts to ques-
tion the efficacy of any reasonable doubt instruction. At
least two of the Federal Courts of Appeals have admonished
their District Judges not to attempt a definition.* This
Court, too, has suggested on occasion that prevailing defini-
tions of “reasonable doubt” afford no real aid. See, e.g.,
Holland v. United States, 348 U. S. 121, 140 (1954) (“‘[a]t-
tempts to explain the term “reasonable doubt” do not usually
result in making it any clearer to the minds of the jury’”),

*See, e. g., United States v. Adkins, 937 F. 2d 947, 950 (CA4 1991) (“This
circuit has repeatedly warned against giving the jury definitions of reason-
able doubt, because definitions tend to impermissibly lessen the burden of
proof. . . . The only exception to our categorical disdain for definition is
when the jury specifically requests it.”); United States v. Hall, 854 F. 2d
1036, 1039 (CAT 1988) (upholding District Court’s refusal to provide defi-
nition, despite jury’s request, because “at best, definitions of reasonable
doubt are unhelpful to a jury .... An attempt to define reasonable doubt
presents a risk without any real benefit.”).
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quoting Miles v. United States, 103 U.S. 304, 312 (1881);
Hopt v. Utah, 120 U. S. 430, 440-441 (1887) (“The rule may
be, and often is, rendered obscure by attempts at definition,
which serve to create doubts instead of removing them.”).
But we have never held that the concept of reasonable doubt
is undefinable, or that trial courts should not, as a matter of
course, provide a definition. Nor, contrary to the Court’s
suggestion, see ante, at 5, have we ever held that the Consti-
tution does not require trial courts to define reasonable
doubt.

Because the trial judges in fact defined reasonable doubt
in both jury charges we review, we need not decide whether
the Constitution required them to do so. Whether or not
the Constitution so requires, however, the argument for de-
fining the concept is strong. While judges and lawyers are
familiar with the reasonable doubt standard, the words “be-
yond a reasonable doubt” are not self-defining for jurors.
Several studies of jury behavior have concluded that “jurors
are often confused about the meaning of reasonable doubt”
when that term is left undefined. See Note, Defining Rea-
sonable Doubt, 90 Colum. L. Rev. 1716, 1723 (1990) (citing
studies). Thus, even if definitions of reasonable doubt are
necessarily imperfect, the alternative—refusing to define the
concept at all—is not obviously preferable. Cf. Newman,
supra, at 205-206 (“I find it rather unsettling that we are
using a formulation that we believe will become less clear
the more we explain it.”).

Fortunately, the choice need not be one between two kinds
of potential juror confusion—on one hand, the confusion that
may be caused by leaving “reasonable doubt” undefined, and
on the other, the confusion that might be induced by the
anachronism of “moral certainty,” the misplaced analogy of
“hesitation to act,” or the circularity of “doubt that is reason-
able.” The Federal Judicial Center has proposed a defini-
tion of reasonable doubt that is clear, straightforward, and
accurate. That instruction reads:
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“[TThe government has the burden of proving the de-
fendant guilty beyond a reasonable doubt. Some of you
may have served as jurors in civil cases, where you were
told that it is only necessary to prove that a fact is more
likely true than not true. In criminal cases, the govern-
ment’s proof must be more powerful than that. It must
be beyond a reasonable doubt.

“Proof beyond a reasonable doubt is proof that leaves
you firmly convinced of the defendant’s guilt. There
are very few things in this world that we know with
absolute certainty, and in criminal cases the law does
not require proof that overcomes every possible doubt.
If, based on your consideration of the evidence, you are
firmly convinced that the defendant is guilty of the
crime charged, you must find him guilty. If on the
other hand, you think there is a real possibility that he
is not guilty, you must give him the benefit of the doubt
and find him not guilty.” Federal Judicial Center, Pat-
tern Criminal Jury Instructions, at 17-18 (instruction
21).

This instruction plainly informs the jurors that the prosecu-
tion must prove its case by more than a mere preponderance
of the evidence, yet not necessarily to an absolute certainty.
The “firmly convinced” standard for conviction, repeated for
emphasis, is further enhanced by the juxtaposed prescription
that the jury must acquit if there is a “real possibility” that
the defendant is innocent. This model instruction surpasses
others I have seen in stating the reasonable doubt standard
succinctly and comprehensibly.

I recognize, however, that this Court has no supervisory
powers over the state courts, see ante, at 17, and that the
test we properly apply in evaluating the constitutionality of
a reasonable doubt instruction is not whether we find it ex-
emplary; instead, we inquire only whether there is a “reason-
able likelihood that the jury understood the instructio[n] to
allow conviction based on proof insufficient to meet” the rea-
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sonable doubt standard. See ante, at 6. On that under-
standing, I join Parts II, III-B, and IV of the Court’s opinion
and concur in its judgment.

JUSTICE BLACKMUN, with whom JUSTICE SOUTER joins
in all but Part II, concurring in part and dissenting in part.

In Cage v. Louisiana, 498 U. S. 39 (1990), this Court, by a
per curiam opinion, found a jury instruction defining reason-
able doubt so obviously flawed that the resulting state-court
judgment deserved summary reversal. The majority today
purports to uphold and follow Cage, but plainly falters in its
application of that case. There is no meaningful difference
between the jury instruction delivered at Victor’s trial and
the jury instruction issued in Cage, save the fact that the
jury instruction in Victor’s case did not contain the two
words “grave uncertainty.” But the mere absence of these
two words can be of no help to the State, since there is other
language in the instruction that is equally offensive to due
process. I therefore dissent from the Court’s opinion and
judgment in No. 92-8894, Victor v. Nebraska.

I

Our democracy rests in no small part on our faith in the
ability of the criminal justice system to separate those who
are guilty from those who are not. This is a faith which
springs fundamentally from the requirement that unless
guilt is established beyond all reasonable doubt, the accused
shall go free. It was not until 1970, however, in In re
Winship, 397 U. S. 358, that the Court finally and explicitly
held that “the Due Process Clause protects the accused
against conviction except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime with
which he is charged.” Id., at 364. In Winship, the Court
recounted the long history of the reasonable-doubt standard,
noting that it “dates at least from our early years as a Na-
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tion.” Id., at 361. The Court explained that any “society
that values the good name and freedom of every individual
should not condemn a man for commission of a crime when
there is a reasonable doubt about his guilt.” Id., at 363—-364.

Despite the inherent appeal of the reasonable-doubt stand-
ard, it provides protection to the innocent only to the extent
that the standard, in reality, is an enforceable rule of law.
To be a meaningful safeguard, the reasonable-doubt standard
must have a tangible meaning that is capable of being under-
stood by those who are required to apply it. It must be
stated accurately and with the precision owed to those whose
liberty or life is at risk. Because of the extraordinarily high
stakes in criminal trials, “[i]t is critical that the moral force
of the criminal law not be diluted by a standard of proof
that leaves people in doubt whether innocent men are being
condemned.” Id., at 364.

When reviewing a jury instruction that defines “reason-
able doubt,” it is necessary to consider the instruction as a
whole and to give the words their common and ordinary
meaning. FEstelle v. McGuire, 502 U. S. 62, 72 (1991). It is
not sufficient for the jury instruction merely to be suscepti-
ble to an interpretation that is technically correct. The im-
portant question is whether there is a “reasonable likelihood”
that the jury was misled or confused by the instruction, and
therefore applied it in a way that violated the Constitution.
Boyde v. California, 494 U. S. 370, 380 (1990). Any jury in-
struction defining “reasonable doubt” that suggests an im-
properly high degree of doubt for acquittal or an improperly
low degree of certainty for conviction offends due process.
Either misstatement of the reasonable-doubt standard is
prejudicial to the defendant, as it “vitiates all the jury’s find-
ings,” see Sullivan v. Louisiana, 508 U.S. 275, 281 (1993)
(emphasis deleted), and removes the only constitutionally ap-
propriate predicate for the jury’s verdict.
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A

In a Louisiana trial court, Tommy Cage was convicted of
first-degree murder and sentenced to death. On appeal to
the Supreme Court of Louisiana, he argued, among other
things, that the reasonable-doubt instruction used in the
guilt phase of his trial violated the Due Process Clause of
the Fourteenth Amendment. See State v. Cage, 554 So. 2d
39 (1989). The instruction in relevant part provided:

“If you entertain a reasonable doubt as to any fact or
element necessary to constitute the defendant’s guilt, it
is your duty to give him the benefit of that doubt and
return a verdict of not guilty. Even where the evidence
demonstrates a probability of guilt, if it does not estab-
lish such guilt beyond a reasonable doubt, you must ac-
quit the accused. This doubt, however, must be a rea-
sonable one; that is one that is founded upon a real
tangible substantial basis and not upon mere caprice and
conjecture. It must be such a doubt as would give rise
to a grave uncertainty, raised in your mind by reasons
of the unsatisfactory character of the evidence or lack
thereof. A reasonable doubt is not a mere possible
doubt. It is an actual substantial doubt. 1t is a doubt
that a reasonable man can seriously entertain. What is
required is not an absolute or mathematical certainty,
but a moral certainty.” Id., at 41 (second emphasis
added; first and third emphases in original).

The Louisiana Supreme Court affirmed Cage’s conviction,
reasoning that, although some of the language “might over-
state the requisite degree of uncertainty and confuse the
jury,” the charge as a whole was understandable to “reason-
able persons of ordinary intelligence,” and therefore consti-
tutional. Ibid.

We granted certiorari and summarily reversed. Cage v.
Louisiana, 498 U. S. 39 (1990). The Court noted that some
of the language in the instruction was adequate, but ruled
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that the phrases “actual substantial doubt” and “grave un-
certainty” suggested a “higher degree of doubt than is re-
quired for acquittal under the reasonable-doubt standard,”
and that those phrases taken together with the reference to
“moral certainty,” rather than “evidentiary certainty,” ren-
dered the instruction as a whole constitutionally defective.
Id., at 41.

Clarence Victor, petitioner in No. 92-8894, also was con-
victed of first-degree murder and sentenced to death. The
instruction in his case reads as follows:

“‘Reasonable doubt’ is such a doubt as would cause a
reasonable and prudent person, in one of the graver and
more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and re-
lying and acting thereon. It is such a doubt as will not
permit you, after full, fair, and impartial consideration
of all the evidence, to have an abiding conviction, to a
moral certainty, of the guilt of the accused. At the
same time absolute or mathematical certainty is not re-
quired. You may be convinced of the truth of a fact
beyond a reasonable doubt and yet be fully aware that
possibly you may be mistaken. You may find an ac-
cused guilty upon the strong probabilities of the case,
provided such probabilities are strong enough to exclude
any doubt of his guilt that is reasonable. A reasonable
doubt is an actual and substantial doubt reasonably
arising from the evidence, from the facts or circum-
stances shown by the evidence, or from the lack of evi-
dence on the part of the State, as distinguished from a
doubt arising from mere possibility, from bare imagina-
tion, or from fanciful conjecture.” App. in No. 92-8894,
p- 11 (emphases added).

The majority’s attempt to distinguish this instruction from
the one employed in Cage is wholly unpersuasive. Both in-
structions equate “substantial doubt” with reasonable doubt,
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and refer to “moral certainty” rather than “evidentiary cer-
tainty.” And although Victor’s instruction does not contain
the phrase “grave uncertainty,” the instruction contains lan-
guage that has an equal potential to mislead, including the
invitation to the jury to convict based on the “strong proba-
bilities” of the case and the overt effort to dissuade jurors
from acquitting when they are “fully aware that possibly
they may be mistaken.” Nonetheless, the majority argues
that “substantial doubt” has a meaning in Victor’s instruc-
tion different from that in Cage’s instruction, and that the
“moral certainty” language is sanitized by its context. The
majority’s approach seems to me to fail under its own logic.

B

First, the majority concedes, as it must, that equating rea-
sonable doubt with substantial doubt is “somewhat problem-
atic” since one of the common definitions of “substantial” is
“‘that specified to a large degree.”” Ante, at 19. But the
majority insists that the jury did not likely interpret the
word “substantial” in this manner because Victor’s instruc-
tion, unlike Cage’s instruction, used the phrase “substantial
doubt” as a means of distinguishing reasonable doubt from
mere conjecture. According to the majority, “[t]his explicit
distinction between a substantial doubt and a fanciful conjec-
ture was not present in the Cage instruction,” and thus, read
in context, the use of “substantial doubt” in Victor’s instruc-
tion is less problematic. Ante, at 20.

A casual reading of the Cage instruction reveals the major-
ity’s false premise. The Cage instruction plainly states that
a reasonable doubt is a doubt “founded upon a real tangible
substantial basis and not upon mere caprice and conjecture.”
See 498 U. S., at 40. The Cage instruction also used the
“substantial doubt” language to distinguish a reasonable
doubt from “a mere possible doubt.” Ibid. (“‘A reasonable
doubt is not a mere possible doubt. It is an actual substan-
tial doubt’”). Thus, the reason the Court condemned the
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“substantial doubt” language in Cage had nothing to do with
the absence of appropriate contrasting language; rather, the
Court condemned the language for precisely the reason it
gave: “[T]he words ‘substantial’ and ‘grave,’ as they are com-
monly understood, suggest a higher degree of doubt than is
required for acquittal under the reasonable doubt standard.”
Id., at 41. In short, the majority’s speculation that the jury
in Victor’s case interpreted “substantial” to mean something
other than “that specified to a large degree” simply because
the word “substantial” is used at one point to distinguish
mere conjecture is unfounded and is foreclosed by Cage itself.

The majority further attempts to minimize the obvious
hazards of equating “substantial doubt” with reasonable
doubt by suggesting that, in Cage, it was the combined use
of “substantial doubt” and “grave uncertainty,” “in parallel,”
that rendered the use of the phrase “substantial doubt” un-
constitutional. Amnte, at 20. This claim does not withstand
scrutiny. The Court in Cage explained that both “substan-
tial doubt” and “grave uncertainty” overstated the degree of
doubt necessary to acquit, and found that it was the use of
those words in conjunction with the misleading phrase
“moral certainty” that violated due process. The Court’s
exact words were:

“It is plain to us that the words ‘substantial’ and ‘grave,’
as they are commonly understood, suggest a higher de-
gree of doubt than is required for acquittal under the
reasonable doubt standard. When those statements are
then considered with the reference to ‘moral certainty,’
rather than evidentiary certainty, it becomes clear that
a reasonable juror could have interpreted the instruc-
tion to allow a finding of guilt based on a degree of proof
below that required by the Due Process Clause.” 498
U. S., at 41.

Clearly, the Court was not preoccupied with the relationship
between “substantial doubt” and “grave uncertainty.” The
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Court instead endorsed the universal opinion of the Courts
of Appeals that equating reasonable doubt with “substantial
doubt” is improper and potentially misleading in that it over-
states the degree of doubt required for acquittal under the
reasonable-doubt standard. See, e.g., Smith v. Bordenkir-
cher, 718 F. 2d 1273, 1276 (CA4 1983) (noting agreement with
the “uniformly disapproving” view of the appellate courts
regarding the use of the “substantial doubt” language), cert.
denied, 466 U.S. 976 (1984); see also Taylor v. Kentucky,
436 U. S. 478, 488 (1978) (“[ Equating ‘substantial doubt’ with
reasonable doubt], though perhaps not in itself reversible
error, often has been criticized as confusing”).*

In a final effort to distinguish the use of the phrase “sub-
stantial doubt” in this case from its use in Cage, the majority
states: “In any event, the instruction provided an alternative
definition of reasonable doubt: a doubt that would cause a
reasonable person to hesitate to act.” Amnte, at 20. The
Court reasons that since this formulation has been upheld in
other contexts, see Holland v. United States, 348 U. S. 121,
140 (1954), this “alternative” statement makes it unlikely
that the jury would interpret “substantial” to mean “to a
large degree.”

To begin with, I note my general agreement with JUSTICE
GINSBURG’s observation that the “hesitate to act” language
is far from helpful, and may in fact make matters worse by
analogizing the decision whether to convict or acquit a de-
fendant to the frequently high-risk personal decisions people
must make in their daily lives. See ante, at 24 (opinion

*Despite the overwhelming disapproval of the use of the phrase “sub-
stantial doubt” by appellate courts, some state trial courts continue to
employ the language when instructing jurors. See Bordenkircher, 718 F.
2d, at 1279 (dissenting opinion) (“As the majority has forthrightly pointed
out, a ‘good and substantial doubt’ instruction has evoked a ‘uniformly
disapproving’ response from appellate courts . ... Evidently the slight
slaps on the wrist followed by affirmance of the convictions have not
served the hoped for end of correction of the error in futuro”).
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concurring in part and concurring in judgment). But even
assuming this “hesitate to act” language is in some way help-
ful to a jury in understanding the meaning of reasonable
doubt, the existence of an “alternative” and accurate defini-
tion of reasonable doubt somewhere in the instruction does
not render the instruction lawful if it is “reasonably likely”
that the jury would rely on the faulty definition during its
deliberations. Boyde, 494 U.S., at 380. Cage itself con-
tained proper statements of the law with respect to what is
required to convict or acquit a defendant, but this language
could not salvage the instruction since it remained reason-
ably likely that, despite the proper statements of law, the
jury understood the instruction to require “a higher degree
of doubt than is required for acquittal under the reasonable
doubt standard.” 498 U. S., at 41.

In my view, the predominance of potentially misleading
language in Victor’s instruction made it likely that the jury
interpreted the phrase “substantial doubt” to mean that a
“large” doubt, as opposed to a merely reasonable doubt, is
required to acquit a defendant. It seems that a central pur-
pose of the instruction is to minimize the jury’s sense of re-
sponsibility for the conviction of those who may be innocent.
The instruction goes out of its way to assure jurors that
“[ylou may be convinced of the truth of a fact beyond a rea-
sonable doubt and yet be fully aware that possibly you may
be mistaken”; and then, after acquainting jurors with the
possibility that their consciences will be unsettled after con-
victing the defendant, the instruction states that the jurors
should feel free to convict based on the “strong probabilities
of the case.” Viewed as a whole, the instruction is geared
toward assuring jurors that although they may be mistaken,
they are to make their decision on those “strong probabili-
ties,” and only a “substantial doubt” of a defendant’s guilt
should deter them from convicting.

The majority dismisses the potentially harmful effects of
the “strong probabilities” language on the ground that a
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“nearly identical instruction” was upheld by the Court a cen-
tury ago. See ante, at 22, citing Dunbar v. United States,
156 U. S. 185, 199 (1895). But the instruction in Dunbar did
not equate reasonable doubt with “substantial doubt,” nor
did it contain the phrase “moral certainty.” As the majority
appreciates elsewhere in its opinion, challenged jury instruc-
tions must be considered in their entirety. Ante, at 5, quot-
ing Holland, 348 U. S., at 140 (“‘[T]aken as a whole, the in-
structions [must] correctly conve[y] the concept of reasonable
doubt to the jury’”). Rather than examining the jury in-
struction as a whole, the majority parses it, ignoring the re-
lationship between the challenged phrases as well as their
cumulative effect.

Considering the instruction in its entirety, it seems fairly
obvious to me that the “strong probabilities” language in-
creased the likelihood that the jury understood “substantial
doubt” to mean “to a large degree.” Indeed, the jury could
have a reasonable doubt about a defendant’s guilt but still
find that the “strong probabilities” are in favor of conviction.
Only when a reasonable doubt is understood to be a doubt
“to a large degree” does the “strong probabilities” language
begin to make sense. A Nebraska Federal District Court
recently observed: “The word ‘probability’ brings to mind
terms such as ‘chance,” ‘possibility,” ‘likelihood’ and ‘plausibil-
ity’—none of which appear to suggest the high level of cer-
tainty which is required to be convinced of a defendant’s
guilt ‘beyond a reasonable doubt.”” Morley v. Stenberg, 828
F. Supp. 1413, 1422 (1993). All of these terms, however, are
consistent with the interpretation of “substantial doubt” as
a doubt “to a large degree.” A jury could have a large and
reasonable doubt about a defendant’s guilt but still find the
defendant guilty on “the strong probabilities of the case,”
believing it “likely” that the defendant committed the crime
for which he was charged.

To be sure, the instruction does qualify the “strong proba-
bilities” language by noting that “the strong probabilities of
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the case” should be “strong enough to exclude any doubt of
his guilt that is reasonable.” But this qualification is useless
since a “doubt of his guilt that is reasonable” is immediately
defined, in the very next sentence, as a “substantial doubt.”
Thus, the supposed clarification only compounds the confu-
sion by referring the jury to the “substantial doubt” phrase
as a means of defining the “strong probabilities” language.

Finally, the instruction issued in Victor’s case states that
a reasonable doubt “is such a doubt as will not permit you,
after full, fair, and impartial consideration of all the evidence,
to have an abiding conviction, to a moral certainty, of the
guilt of the accused.” In Cage, the Court disapproved of
the use of the phrase “moral certainty,” because of the real
possibility that such language would lead jurors reasonably
to believe that they could base their decision to convict upon
moral standards or emotion in addition to or instead of evi-
dentiary standards. The risk that jurors would understand
“moral certainty” to authorize convictions based in part on
value judgments regarding the defendant’s behavior is par-
ticularly high in cases where the defendant is alleged to have
committed a repugnant or brutal crime. In Cage, we there-
fore contrasted “moral certainty” with “evidentiary -cer-
tainty,” and held that where “moral certainty” is used in con-
junction with “substantial doubt” and “grave uncertainty,”
the Due Process Clause is violated. 498 U. S, at 41.

Just as in Cage, the “moral certainty” phrase in Victor’s
instruction is particularly dangerous because it is used in
conjunction with language that overstates the degree of
doubt necessary to convict. This relationship between the
“moral certainty” language, which potentially understates
the degree of certainty required to convict, and the “substan-
tial doubt,” “strong probabilities,” and “possibly you may be
mistaken” language which, especially when taken together,
overstates the degree of doubt necessary to acquit, also dis-
tinguishes Victor’s instruction from the one challenged in
No. 92-9049, Sandoval v. California. See ante, at 7. The
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jury instruction defining reasonable doubt in Sandoval used
the phrases “moral certainty” and “moral evidence,” but the
phrases were not used in conjunction with language of the
type at issue here—language that easily may be interpreted
as overstating the degree of doubt required to acquit. In
other words, in Victor’s instruction, unlike Sandoval’s, all of
the misleading language is mutually reinforcing, both over-
stating the degree of doubt necessary to acquit and under-
stating the degree of certainty required to convict.

This confusing and misleading state of affairs leads me in-
eluctably to the conclusion that, in Victor’s case, there exists
a reasonable likelihood that the jury believed that a lesser
burden of proof rested with the prosecution; and, moreover,
it prevents me from distinguishing the jury instruction chal-
lenged in Victor’s case from the one issued in Cage. As with
the Cage instruction, it simply cannot be said that Vietor’s
instruction accurately informed the jury as to the degree of
certainty required for conviction and the degree of doubt
required for acquittal. Where, as here, a jury instruction
attempts but fails to convey with clarity and accuracy the
meaning of reasonable doubt, the reviewing court should
reverse the conviction and remand for a new trial. See
Sullivan v. Louisiana, 508 U. S., at 277-288. 1 would va-
cate the judgment of the Supreme Court of Nebraska and
remand the case.

II

Although I concur in the Court’s opinion in No. 92-9049,
Sandoval v. California, 1 dissent from the Court’s affirm-
ance of the judgment in that case. Adhering to my view
that the death penalty cannot be imposed fairly within the
constraints of our Constitution, see my dissent in Callins v.
Collins, 510 U. S. 1141, 1143 (1994), I would vacate the sen-
tence of death in Sandoval. And, in view of my dissent
in Callins, 1 also would vacate the sentence of death in
No. 92-8894, Victor v. Nebraska, even if 1 believed that the
underlying conviction withstood constitutional scrutiny.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 92-1662. Argued January 10, 1994—Decided March 22, 1994

Respondent Granderson, a letter carrier, pleaded guilty to one count of
destruction of mail. The potential imprisonment range for that crime
was 0-6 months under the United States Sentencing Guidelines. The
District Court imposed no prison time, sentencing Granderson instead
to five years’ probation and a fine. After Granderson tested positive
for cocaine, the court resentenced him under 18 U. S. C. §3565(a), which
provides that if a person serving a sentence of probation possesses ille-
gal drugs, “the court shall revoke the sentence of probation and sen-
tence the defendant to not less than one-third of the original sentence.”
Accepting the Government’s reading of the statute, the District Court
concluded that the phrase “original sentence” referred to the term of
probation actually imposed (60 months), rather than the 0-6 month
imprisonment range authorized by the Guidelines. Accordingly, that
court resentenced Granderson to 20 months’ imprisonment. The Court
of Appeals upheld the revocation of Granderson’s probation, but vacated
his new sentence. Invoking the rule of lenity, the court agreed with
Granderson that “original sentence” referred to the potential imprison-
ment range under the Guidelines, not to the actual probation sentence.
Because Granderson had already served 11 months of his revocation
sentence—more than the 6-months maximum under the Guidelines—the
court ordered him released from custody.

Held: The minimum revocation sentence under § 3565(a)’s drug-possession
proviso is one-third the maximum of the originally applicable Guidelines
range of imprisonment, and the maximum revocation sentence is the
Guidelines maximum. Pp. 44-57.

(a) The Government is correct that the proviso mandates imprison-
ment, not renewed probation, as the required type of punishment. The
contrast in §§3565(a)(1) and (2) between “continu[ing]” and “revok[ing]”
probation as the alternative punishments for a defendant who violates
a probation condition suggests that a revocation sentence must be a
sentence of imprisonment, not a continuation of probation. Moreover,
it would be absurd to punish drug-possessing probationers by revoking
their probation and imposing a new term of probation no longer than
the original. However, the Government contends incorrectly that the
term “original sentence” unambiguously calls for a sentence based on
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the term of probation. The statutory language appears to differentiate,
not to equate or amalgamate, “the sentence of probation” and “the origi-
nal sentence.” The Government’s interpretation, furthermore, reads
the proviso’s word “sentence” inconsistently. Pp. 44-47.

(b) Under Granderson’s reading of the proviso, the “original sen-
tence” that sets the duration of the revocation sentence is the applicable
Guidelines sentence of imprisonment, not the revoked term of probation.
That reading avoids both the linguistic anomalies presented by the Gov-
ernment’s construction and the sentencing disparities that would attend
the Government’s interpretation. Furthermore, contrary to the Gov-
ernment’s arguments, Granderson’s reading satisfies the statute’s pur-
pose by treating the class of drug possessors more severely than other
probation violators, and the proviso need not be interpreted in pari
materia with the discrete, differently worded provision prescribing rev-
ocation of the supervised release of drug possessors. Moreover, the
proviso’s history furnishes additional cause to resist the Government’s
interpretation, for it indicates that the proviso may not have received
Congress’ careful attention and may have been composed with an ob-
solete federal sentencing regime in the drafters’ minds. In these cir-
cumstances, where the text, structure, and statutory history fail to es-
tablish that the Government’s position is unambiguously correct, the
rule of lenity operates to resolve the statutory ambiguity in Grander-
son’s favor. Pp. 47-54.

() The benchmark for the revocation sentence under the proviso is
the maximum Guidelines sentence of imprisonment. Pp. 54-56.

(d) Because Granderson’s maximum revocation sentence under the
proviso was 6 months, and because he had already served 11 months
imprisonment at the time the Court of Appeals issued its decision, that
court correctly ordered his release. Pp. 56-57.

9 F. 2d 980, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which BLACKMUN,

STEVENS, O’CONNOR, and SOUTER, JJ., joined. SCALIA, J., post, p. 57,
and KENNEDY, J., post, p. 60, filed opinions concurring in the judgment.
REHNQUIST, C. J., filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 69.

Thomas G. Hungar argued the cause for the United

States. With him on the briefs were Solicitor General
Days, Acting Assistant Attorney General Keeney, and Dep-
uty Solicitor General Bryson.
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Gregory S. Smith, by appointment of the Court, 510 U. S.
806, argued the cause for respondent. With him on the brief
was Stephanie Kearns.™

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents a question of statutory interpretation
regarding revocation of a federal sentence of probation.
The law at issue provides that if a person serving a sentence
of probation possesses illegal drugs, “the court shall revoke
the sentence of probation and sentence the defendant to not
less than one-third of the original sentence.” 18 U.S.C.
§3565(a). Congress did not further define the critical term
“original sentence,” nor are those words, unmodified, used
elsewhere in the Federal Criminal Code chapter on sen-
tencing. Embedded in that context, the words “original
sentence” in §3565(a) are susceptible to at least three
interpretations.

Read in isolation, the provision could be taken to mean the
reimposition of a sentence of probation, for a period not less
than one-third of the original sentence of probation. This
construction, however, is implausible, and has been urged by
neither party, for it would generally demand no increased
sanction, plainly not what Congress intended.

The Government, petitioner here, reads the provision to
draw the time period from the initially imposed sentence of
probation, but to require incarceration, not renewed proba-
tion, for not less than one-third of that period. On the Gov-
ernment’s reading, accepted by the District Court, respond-
ent Granderson would face a 20-month mandatory minimum
sentence of imprisonment.

Granderson maintains that “original sentence” refers to
the sentence of incarceration he could have received initially,

*Briefs of amici curiae urging affirmance were filed for the American
Bar Association by R. William Ide III and Antonio B. Ianniello; and
for the National Association of Criminal Defense Lawyers by Stephen
R. Sady.
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in lieu of the sentence of probation, under the United States
Sentencing Guidelines. Granderson’s construction calls for
a 2-month mandatory minimum. The Court of Appeals ac-
cepted Granderson’s interpretation, see 969 F. 2d 980 (CA11
1992); returns in other Circuits are divided.!

The “original sentence” prescription of §3565(a) was a
late-hour addition to the Anti-Drug Abuse Act of 1988, a
sprawling enactment that takes up 364 pages in the Statutes
at Large. Pub. L. 100-690, 102 Stat. 4181-4545. The provi-
sion appears not to have received Congress’ careful atten-
tion. It may have been composed, we suggest below, with
the pre-1984 federal sentencing regime in the drafters’
minds; it does not easily adapt to the regime established by
the Sentencing Reform Act of 1984.

According the statute a sensible construction, we recog-
nize, in common with all courts that have grappled with the
“original sentence” conundrum, that Congress prescribed
imprisonment as the type of punishment for drug-possessing
probationers.? As to the duration of that punishment, we
rest on the principle that “‘the Court will not interpret a
federal criminal statute so as to increase the penalty . . .
when such an interpretation can be based on no more than a

! Compare United States v. Penn, 17 F. 3d 70 (CA4 1994); United States
v. Alese, 6 F. 3d 85 (CA2 1993) (per curiam); United States v. Diaz, 989
F. 2d 391 (CA10 1993); United States v. Clay, 982 F. 2d 959 (CA6 1993),
cert. pending, No. 93-52; United States v. Gordon, 961 F. 2d 426 (CA3 1992)
(all interpreting “original sentence” to mean the period of incarceration
originally available under the United States Sentencing Guidelines), with
United States v. Sosa, 997 F. 2d 1130 (CA5 1993); United States v. Byrkett,
961 F. 2d 1399 (CA8 1992); United States v. Corpuz, 953 F. 2d 526 (CA9
1992) (all reading “original sentence” to refer to the term of the revoked
probation).

2The interpretation offered by JUSTICE KENNEDY—a reduced sentence
of probation as the mandatory minimum—is notable for its originality.
No court that has essayed construction of the prescription at issue has
come upon the answer JUSTICE KENNEDY finds clear in “the text and
structure of the statute.” Post, at 60, 68. But cf. post, at 67 (describing
the statute as “far from transparent”).
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guess as to what Congress intended.”” Bifulco v. United
States, 447 U. S. 381, 387 (1980), quoting Ladner v. United
States, 358 U. S. 169, 178 (1958). We therefore adopt Grand-
erson’s interpretation and affirm the judgment of the Court
of Appeals.

I

Granderson, a letter carrier, pleaded guilty to one count
of destruction of mail, in violation of 18 U.S. C. §1703(a).
Under the Sentencing Guidelines, the potential imprison-
ment range, derived from the character of the offense and
the offender’s criminal history category, was 0-6 months.
The District Court imposed no prison time, but sentenced
Granderson to five years’ probation and a $2,000 fine.* As a
standard condition of probation, Granderson was required to
submit periodically to urinary testing for illegal drug use.

Several weeks after his original sentencing, Granderson
tested positive for cocaine, and his probation officer peti-
tioned for revocation of the sentence of probation. Finding
that Granderson had possessed cocaine, the District Court
revoked Granderson’s sentence of probation and undertook
to resentence him, pursuant to §3565(a), to incarceration for
“not less than one-third of the original sentence.” The term
“original sentence,” the District Court concluded, referred
to the term of probation actually imposed (60 months) rather
than the imprisonment range authorized by the Guidelines
(0-6 months). The court accordingly sentenced Granderson
to 20 months’ imprisonment.

The Court of Appeals upheld the revocation of the sen-
tence of probation but vacated Granderson’s new sentence.
969 F. 2d 980 (CA11 1992). That court observed that the
probation revocation sentence of 20 months’ imprisonment
imposed by the District Court was far longer than the sen-

3The Sentencing Reform Act of 1984, for the first time, classified proba-
tion as a sentence; before 1984, probation had been considered an alterna-
tive to a sentence. See S. Rep. No. 98-225, p. 88 (1983).
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tence that could have been imposed either for the underlying
crime of destroying mail (six months) or for the crime of
cocaine possession (one year). Id., at 983, and n. 2. The
Court of Appeals called it “legal alchemy” to convert an
“original sentence” of “‘conditional liberty,’” with a corre-
spondingly long term, into a sentence of imprisonment with a
time span geared to the lesser restraint. Id., at 984, quoting
United States v. Gordon, 961 F. 2d 426, 432 (CA3 1992). In-
voking the rule of lenity, 969 F. 2d, at 983, the court con-
cluded that the phrase “original sentence” referred to “the
[0-6 month] sentence of incarceration faced by Granderson
under the Guidelines,” not to the 60-month sentence of
probation, id., at 984. Because Granderson had served 11
months of his revocation sentence—more than the 6-month
maximum—the Court of Appeals ordered him released from
custody. Id., at 985.
II

The text of §3565(a) reads:

“If the defendant violates a condition of probation at any
time prior to the expiration or termination of the term
of probation, the court may . . .

“(1) continue him on probation, with or without ex-
tending the term or modifying [or] enlarging the condi-

tions; or
“(2) revoke the sentence of probation and impose any
other sentence that was available . . . at the time of the

initial sentencing.

“Notwithstanding any other provision of this section, if
a defendant is found by the court to be in possession of
a controlled substance . . . the court shall revoke the
sentence of probation and sentence the defendant to not
less than one-third of the original sentence.” (Empha-
sis added.)

The Government argues that the italicized proviso is
unambiguous. The “original sentence” that establishes the
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benchmark for the revocation sentence, the Government as-
serts, can only be the very sentence actually imposed, 1. e.,
the sentence of probation. In this case, the sentence of pro-
bation was 60 months; “one-third of the original sentence”
is thus 20 months. But for two reasons, the Government
continues, Granderson’s 20-month revocation sentence must
be one of imprisonment rather than probation. First, the
contrast in subsections (1) and (2) between “continul[ing]”
and “revok[ing]” probation suggests that a revocation sen-
tence must be a sentence of imprisonment, not a continuation
of probation. Second, the Government urges, it would be
absurd to “punish” drug-possessing probationers by revok-
ing their probation and imposing a new term of probation no
longer than the original. Congress could not be taken to
have selected drug possessors, from the universe of all pro-
bation violators, for more favorable treatment, the Govern-
ment reasons, particularly not under a provision enacted as
part of a statute called “The Anti-Drug Abuse Act.”

We agree, for the reasons stated by the Government, that
a revocation sentence must be a term of imprisonment. Oth-
erwise the proviso at issue would make little sense.* We do
not agree, however, that the term “original sentence” relates
to the duration of the sentence set for probation. The stat-
ute provides that if a probationer possesses drugs, “the court

4JusTiCE KENNEDY’s novel interpretation would authorize revocation
sentences under which drug possessors could profit from their violations.
The present case is an example. The District Court determined, just over
4 months into Granderson’s 60-month sentence of probation, that Grander-
son had violated his conditions of probation by possessing drugs. If Jus-
TICE KENNEDY were correct that the proviso allows a revocation sentence
of probation, one-third as long as the sentence of probation originally im-
posed, then the District Court could have “punished” Granderson for his
cocaine possession by reducing his period of probation from 60 months to
just over 24 months. JUSTICE KENNEDY’s interpretation would present
a similar anomaly whenever the drug-possessing probationer has served
less than two-thirds of the sentence of probation initially imposed. Surely
such an interpretation is implausible.
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shall revoke the sentence of probation and sentence the de-
fendant to not less than one-third of the original sentence.”
This language appears to differentiate, not to equate or amal-
gamate, “the sentence of probation” and “the original sen-
tence.” See United States v. Penn, 17 F. 3d 70, 73 (CA4
1994) (“a sentence of probation does not equate to a sentence
of incarceration”). If Congress wished to convey the mean-
ing pressed by the Government, it could easily have in-
structed that the defendant be incarcerated for a term “not
less than one-third of the original sentence of probation,” or
“not less than one-third of the revoked term of probation.”

The Government’s interpretation has a further textual dif-
ficulty. The Government reads the word “sentence,” when
used as a verb in the proviso’s phrase “sentence the defend-
ant,” to mean “sentence to imprisonment” rather than “sen-
tence to probation.” Yet, when the word “sentence” next
appears, this time as a noun (“original sentence”), the Gov-
ernment reads the word to mean “sentence of probation.”
Again, had Congress designed the language to capture the
Government’s construction, the proviso might have read:
“[TThe court shall revoke the sentence of probation and sen-
tence the defendant to a term of imprisonment whose length
1s not less than one-third the length of the original sentence
of probation.” Cf. Reves v. Ernst & Young, 507 U. S. 170,
177 (1993) (“it seems reasonable to give . . . a similar con-
struction” to a word used as both a noun and a verb in a
single statutory sentence).

As the Court of Appeals commented, “[p]robation and im-
prisonment are not fungible”; they are sentences fundamen-
tally different in character. 969 F. 2d, at 984. One-third of
a 60-month term of probation or “conditional liberty” is a
sentence scarcely resembling a 20-month sentence of impris-
onment. The Government insists and, as already noted, we
agree, that the revocation sentence, measured as one-third of
the “original sentence,” must be a sentence of imprisonment.
But that “must be” suggests that “original sentence” refers
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the resentencer back to an anterior sentence of imprison-
ment, not a sentence of probation.

II1

Granderson’s reading of the §3565(a) proviso entails such
a reference back. The words “original sentence,” he con-
tends, refer back to § 3565(a)(2), the prescription immediately
preceding the drug-possession proviso: the “other sentence
that was available under subchapter A [the general sentenc-
ing provisions] at the time of the initial sentencing.” The
Guidelines sentence of imprisonment authorized by subchap-
ter A was the “original sentence,” Granderson argues, for it
was the presumptive sentence, the punishment that proba-
tion, as a discretionary alternative, replaced. The Guide-
lines range of imprisonment available at Granderson’s initial
sentencing for destruction of mail was 0-6 months. Start-
ing at the top of this range, Granderson arrives at two
months as the minimum revocation sentence.

A

Granderson’s interpretation avoids linguistic anomalies
presented by the Government’s construction. First, Grand-
erson’s reading differentiates, as does the proviso, between
“the sentence of probation” that the resentencer must revoke
and “the original sentence” that determines the duration of
the revocation sentence. See supra, at 46. Second, Grand-
erson’s construction keeps constant the meaning of “sen-
tence” in the phrases “sentence the defendant” and “original
sentence.” See 1bid. While the Government cannot easily
explain how multiplying a sentence of probation by one-third
can yield a sentence of imprisonment, Granderson’s con-
struction encounters no such shoal. See Gordon, 961 F. 2d,
at 433 (“one-third of three years probation is one year proba-
tion, not one year imprisonment”).?

5The dissent notes that the term “original sentence” has been used in a
number of this Court’s opinions and in other statutes and rules, in each
instance to refer to a sentence actually imposed. See post, at 72-73, and
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Granderson’s reading of the proviso also avoids the star-
tling disparities in sentencing that would attend the Govern-
ment’s interpretation. A 20-month minimum sentence
would exceed not only the 6-month maximum punishment
under the Guidelines for Granderson’s original offense; it
would also exceed the 1-year statutory maximum, see 21
U. S. C. §844(a), that Granderson could have received, had
the Government prosecuted him for cocaine possession and
afforded him the full constitutional protections of a criminal
trial, rather than the limited protections of a revocation
hearing.’ Indeed, a 20-month sentence would exceed con-
secutive sentences for destruction of mail and cocaine posses-
sion (18 months in all).

Furthermore, 20 months is only the minimum revocation
sentence, on the Government’s reading of the proviso. The
Government’s interpretation would have allowed the Dis-
trict Court to sentence Granderson to a term of imprison-
ment equal in length to the revoked term of probation. This
prison term—five years—would be 10 times the exposure to
imprisonment Granderson faced under the Guidelines for his

nn. 4-5. None of those cases, statutes, or rules, however, involves an
interpretive problem such as the one presented here, where, if the “origi-
nal sentence” is the sentence actually imposed, a “plain meaning” interpre-
tation of the proviso leads to an absurd result. See supra, at 41, 45, and
n. 4.

The dissent observes, further, that other federal sentencing provisions
“us[e] the word ‘sentence’ to refer to the punishment actually imposed on
a defendant.” Post, at 71, n. 2. In each of the cited instances, however,
this reference is made clear by context, either by specifying the type of
sentence (e. g., “sentence to pay a fine,” “sentence to probation,” 18 U. S. C.
§3551(c)), or by using a variant of the phrase “impose sentence” (see
§§3553(a), (b), (¢), (e); 3554-3558).

6 At a revocation hearing, in contrast to a full-scale criminal trial, the
matter is tried to the court rather than a jury; also, the standard of proof
has been held to be less stringent than the reasonable-doubt standard
applicable to criminal prosecutions. See 18 U.S. C. §3565(a); Fed. Rule
Crim. Proc. 32.1; United States v. Gordon, 961 F. 2d 426, 429 (CA3 1992)
(citing cases).
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original offense, and 5 times the applicable statutory maxi-
mum for cocaine possession. It seems unlikely that Con-
gress could have intended so to enlarge the District Court’s
discretion. See Penn, 17 F. 3d, at 73.7

B

Two of the Government’s arguments against Granderson’s
interpretation are easily answered. First, the Government
observes that the purpose of the Anti-Drug Abuse Act was
to impose tough sanctions on drug abusers. See Brief for
United States 22-26 (listing new penalties and quoting state-
ments from Members of Congress that they intended to pun-
ish drug offenders severely). But we cannot divine from the
legislators’ many “get tough on drug offenders” statements
any reliable guidance to particular provisions. None of the
legislators’ expressions, as the Government admits, focuses
on “the precise meaning of the provision at issue in this
case.” Id., at 24, and n. 4; cf. Busic v. United States, 446
U. S. 398, 408 (1980) (“[W]hile Congress had a general desire
to deter firearm abuses, that desire was not unbounded.
Our task here is to locate one of the boundaries, and the
inquiry is not advanced by the assertion that Congress
wanted no boundaries.”). Under Granderson’s interpreta-
tion, moreover, drug possessors are hardly favored. In-

"The dissent suggests that the statutory maximum for the original of-
fense (five years in this case, see 18 U.S. C. §1703(a)) is the maximum
revocation sentence. See post, at 77, n. 8. The District Court, however,
could not have imposed this sentence originally, without providing “the
specific reason” for departing from the Guidelines range, 18 U.S.C.
§3553(c), and explaining in particular why “an aggravating . . . circum-
stance [exists,] of a kind, or to a degree, [that was] not adequately taken
into consideration by the Sentencing Commission in formulating the
guidelines . . . .” §3553(b). Upward departures from the presumptive
Guidelines range to the statutory maximum are thus appropriate only in
exceptional cases. See infra, at 56, n. 14. The dissent’s interpretation,
however, would allow district courts to impose the statutory maximum as
a revocation sentence in the routine exercise of their ordinary discretion.
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stead, they are singled out among probation violators for
particularly adverse treatment: They face mandatory, rather
than optional, terms of imprisonment.

Next, the Government argues that the drug-possession
proviso must be construed in pari materia with the parallel
provision, added at the same time, governing revocation of
supervised release upon a finding of drug possession. In the
latter provision, the Government observes, Congress or-
dered a revocation sentence of “not less than one-third of the
term of supervised release,” and it expressly provided that
the revocation sentence should be “serve[d] in prison.” 18
U.S. C. §3583(g). Correspondingly, the Government main-
tains, the probation revocation proviso should be construed
to require a minimum prison term of one-third the term of
probation. The Government acknowledges that, while Con-
gress spelled out “one-third of the term of supervised re-
lease,” Congress did not similarly say “one-third of the term
of probation.” However, the Government attributes this
difference to the fact that, unlike probation under the cur-
rent sentencing regime, supervised release is not itself an
“original sentence,” it is only a component of a sentence that
commences with imprisonment.

We are not persuaded that the supervised release revoca-
tion prescription should control construction of the probation
revocation proviso. Supervised release, in contrast to pro-
bation, is not a punishment in lieu of incarceration. Persons
serving postincarceration terms of supervised release gener-
ally are more serious offenders than are probationers. But
terms of supervised release, because they follow up prison
terms, are often shorter than initial sentences of probation.®

8 A probation term of 1-5 years is available for Class C and D felonies;
the corresponding term of supervised release is not more than 3 years.
For Class E felonies, a 1-5 year probation term is available, but not more
than a 1-year term of supervised release. For misdemeanors, a probation
term of not more than 5 years is available; the corresponding term of



Cite as: 511 U. S. 39 (1994) 51

Opinion of the Court

Thus, under the Government’s in pari materia approach,
drug possessors whose original offense warranted the more
serious sanction of prison plus supervised release would
often receive shorter revocation sentences than would drug-
possessing probationers.

The Government counters that Congress might have in-
tended to punish probationers more severely because they
were “extended special leniency.” Reply Brief for United
States 13, n. 14. A sentence of probation, however, even if
“lenient,” ordinarily reflects the judgment that the offense
and offender’s criminal history were not so serious as to war-
rant imprisonment. In sum, probation sans imprisonment
and supervised release following imprisonment are sentences
of unlike character. This fact weighs heavily against the ar-
gument that the discrete, differently worded probation and
supervised release revocation provisions should be construed
m pari materia.

C

The history of the probation revocation proviso’s enact-
ment gives us additional cause to resist the Government’s
interpretation. The Anti-Drug Abuse Act, in which the pro-
viso was included, was a large and complex measure, de-
scribed by one Member of the House of Representatives as
“more like a telephone book than a piece of legislation.” 134
Cong. Rec. 33290 (1988) (remarks of Rep. Conte). The pro-
viso seems first to have appeared in roughly its present form
as a Senate floor amendment offered after both the House
and the Senate had passed the bill. See id., at 24924-24925
(House passage, Sept. 22); id., at 30826 (Senate passage, Oct.
14); id., at 30945 (proviso included in lengthy set of amend-
ments proposed by Sen. Nunn, Oct. 14). No conference re-
port addresses the provision, nor are we aware of any post-

supervised release is not more than 1 year. See 18 U.S. C. §§3561(b),
3583(D).
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conference discussion of the issue.” The proviso thus seems
to have been inserted into the Anti-Drug Abuse Act without
close inspection. Cf. United States v. Bass, 404 U. S. 336,
344 (1971) (applying rule of lenity, noting that statutory pro-
vision “was a last-minute Senate amendment” to a long and
complex bill and “was hastily passed, with little discussion,
no hearings, and no report”).

Another probation-related provision of the Anti-Drug
Abuse Act, proposed shortly before the proviso, casts further
doubt on the Government’s reading. That provision amends
the prohibition against using or carrying an explosive in the
commission of a federal felony, to provide in part: “Notwith-
standing any other provision of law, the court shall not place
on probation or suspend the sentence of any person con-
victed of a violation of this subsection . ...” Pub. L. 100-
690, §6474(b), 102 Stat. 4380, codified at 18 U. S. C. §844(h)
(emphasis added). This provision, notwithstanding its 1988
date of enactment, is intelligible only under pre-1984 law:
The 1984 Sentencing Reform Act had abolished suspended
sentences, and the phrase “place on probation” had yielded
to the phrase “impose a sentence of probation.”

Granderson’s counsel suggested at oral argument, see Tr.
of Oral Arg. 22-23, 29-31, 36-41, that the proviso’s drafters
might similarly have had in mind the pre-1984 sentencing
regime, in particular, the pre-1984 practice of imposing a sen-
tence of imprisonment, suspending its execution, and placing
the defendant on probation. See 18 U.S.C. §3651 (1982)
(for any offense “not punishable by death or life imprison-

9Debate over the conference bill took place in the middle of the night,
see 134 Cong. Rec. 32633 (1988) (“I am cognizant that it is 2:20 in the
morning, and I will not take long”) (remarks of Sen. Dole); id., at 33318
(House vote taken at 1 a.m.), with Congress anxious to adjourn and return
home for the 1988 elections that were little more than two weeks away.
Section-by-section analyses were produced after conference in both the
Senate and the House, but neither publication casts much light on the
proviso. See id., at 32707 (Senate); id., at 33236 (House).
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ment,” the court may “suspend the imposition or execution
of sentence and place the defendant on probation for such
period and upon such terms and conditions as the court
deems best”). The proviso would fit the suspension-of-
execution scheme precisely: The “original sentence” would
be the sentence imposed but not executed, and one-third of
that determinate sentence would be the revocation sentence.
In that application, the proviso would avoid incongruities
presented in Granderson’s and the Government’s interpreta-
tions of the words “original sentence”: An imposed, albeit
unexecuted, term of imprisonment would be an actual, rather
than a merely available, sentence, and one-third of that
sentence would be a term of imprisonment, not probation.
If Granderson could demonstrate that the proviso’s draft-
ers in fact drew the prescription to match the pre-1984
suspension-of-execution scheme, Granderson’s argument
would be all the more potent: The closest post-1984 analogue
to the suspended sentence is the Guidelines sentence of im-
prisonment that could have been implemented, but was held
back in favor of a probation sentence.!

We cannot say with assurance that the proviso’s drafters
chose the term “original sentence” with a view toward pre-
1984 law."!  The unexacting process by which the proviso
was enacted, however, and the evident anachronism in an-
other probation-related section of the Anti-Drug Abuse Act,
leave us doubtful that it was Congress’ design to punish
drug-possessing probationers with the extraordinarily dis-
proportionate severity the Government urges.

1See Cunningham, Levi, Green, & Kaplan, Plain Meaning and Hard
Cases, 103 Yale L. J. 1561, 1579-1581 (1994).

1'The chief difficulty with such an interpretation is that pre-1984 law
recognized two kinds of suspended sentences, each of which could lead to
probation. While suspension of the execution of sentence, as mentioned,
neatly fits Granderson’s theory, suspension of the imposition of sentence
fits the theory less well: In that situation, no determinate “original sen-
tence” would be at hand for precise calculation of the revocation sentence.



54 UNITED STATES v. GRANDERSON

Opinion of the Court

In these circumstances—where text, structure, and his-
tory fail to establish that the Government’s position is unam-
biguously correct—we apply the rule of lenity and resolve
the ambiguity in Granderson’s favor. See, e.g., Bass, 404
U.S., at 347-349. We decide that the “original sentence”
that sets the duration of the revocation sentence is the appli-
cable Guidelines sentence of imprisonment, not the revoked
term of probation.?

v

We turn, finally, to the Government’s argument that
Granderson’s theory, and the Court of Appeals’ analysis, are
fatally flawed because the Guidelines specify not a term but a
range—in this case, 0-6 months. Calculating the minimum
revocation sentence as one-third of that range, the manda-
tory minimum term of imprisonment would be 0-2 months,
the Government asserts, which would permit a perverse re-
sult: A resentencing court could revoke a drug possessor’s
sentence of probation, and then impose no sentence at all.
Recognizing this curiosity, lower courts have used not 0-6
months as their starting place, but the top of that range, as

2JusTICE KENNEDY suggests that our interpretation of the proviso
“read[s] a criminal statute against a criminal defendant,” post, at 67, and
that to the extent the rule of lenity is applicable, it would “deman[d] the
interpretation” advanced in his opinion—that the proviso establishes a
mandatory minimum sentence of probation, one-third as long as the sen-
tence of probation initially imposed, post, at 69. We note that Grander-
son, the criminal defendant in this case, does not urge the interpretation
JUSTICE KENNEDY presents. More to the point, both of JUSTICE KEN-
NEDY’s assertions presuppose that his interpretation of the proviso is a
permissible one. For reasons set out above, we think it is not. See
supra, at 45, and n. 4.

JUSTICE SCALIA suggests that on our interpretation of the proviso, the
mandatory minimum revocation sentence should include a fine as well as
a term of imprisonment. See post, at 58. The term of probation, how-
ever, was imposed in lieu of a sentence of imprisonment, not in lieu of a
fine. Revocation of the sentence of probation, we think, implies replacing
the sentence of probation with a sentence of imprisonment, but does not
require changing an unrevoked sentence earlier imposed.
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the “original sentence,” which yields 2 months as the mini-
mum revocation sentence. The Government complains that
no court has explained why the top, rather than the middle
or the bottom of the range, is the appropriate point of
reference.!?

The reason for starting at the top of the range, however,
is evident: No other solution yields as sensible a response to
the “original sentence” conundrum. Four measures of the
minimum revocation sentence could be hypothesized as pos-
sibilities, if the applicable Guidelines range is the starting
point: The sentence could be calculated as (1) one-third of
the Guidelines maximum, (2) one-third of the Guidelines min-
imum, (3) one-third of some point between the minimum and
maximum, such as the midpoint, or (4) one-third of the range
itself. The latter two possibilities can be quickly eliminated.
Selecting a point between minimum and maximum, whether
the midpoint or some other point, would be purely arbitrary.
Calculating the minimum revocation sentence as one-third of
the Guidelines range, in practical application, yields the same
result as setting the minimum revocation sentence at one-
third of the Guidelines minimum: To say, for example, that a
2-4 month sentence is the minimum revocation sentence is
effectively to say that a 2-month sentence is the minimum.

Using the Guidelines minimum in cases such as the pres-
ent one (0-6 month range), as already noted, would yield a

18See United States v. Penn, 17 F. 3d 70 (CA4 1994) (expressly declaring
that the minimum revocation sentence is one-third of the top of the Guide-
lines range); United States v. Alese, 6 F. 3d 85 (CA2 1993) (per curiam)
(same); United States v. Gordon, 961 F. 2d 426 (CA3 1992) (same); United
States v. Clay, 982 F. 2d 959 (CA6 1993) (holding that the maximum revo-
cation sentence is the top of the Guidelines range), cert. pending, No.
93-52; United States v. Diaz, 989 F. 2d 391 (CA10 1993) (vacating a revoca-
tion sentence that exceeded the top of the original Guidelines range).
The Court of Appeals in the present case was not required to identify the
minimum term, because Granderson had served five months more than the
top of the Guidelines range by the time the opinion was issued. See 969
F. 2d 980, 985 (CA11 1992).
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minimum revocation sentence of zero, a result incompatible
with the apparent objective of the proviso—to assure that
those whose probation is revoked for drug possession serve
a term of imprisonment. The maximum Guidelines sentence
as the benchmark for the revocation sentence, on the other
hand, is “a sensible construction” that avoids attributing to
the legislature either “an unjust or an absurd conclusion.”
In re Chapman, 166 U. S. 661, 667 (1897).14

v

We decide, in sum, that the drug-possession proviso of
§3565(a) establishes a mandatory minimum sentence of im-
prisonment, but we reject the Government’s contention that
the proviso unambiguously calls for a sentence based on the
term of probation rather than the originally applicable
Guidelines range of imprisonment. Granderson’s interpre-
tation, if not flawless, is a securely plausible reading of the
statutory language, and it avoids the textual difficulties and
sentencing disparities we identified in the Government’s po-
sition. In these circumstances, in common with the Court
of Appeals, we apply the rule of lenity and resolve the ambi-
guity in Granderson’s favor. The minimum revocation sen-
tence, we hold, is one-third the maximum of the originally

“4The Government observes that “in appropriate circumstances” the
sentencing court may depart upward from the presumptive Guidelines
range, limited in principle only by the statutory maximum. See 18
U. 8. C. §3553(b). According to the Government, it follows that if the
“original sentence” is the “maximum available sentence,” then the statu-
tory maximum rather than the top of the presumptive Guidelines range is
the appropriate basis for the revocation sentence. Brief for United States
22. Th