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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective November 1, 1991, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REHENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLiAM H. REHNQUIST, Chief Justice.
November 1, 1991.

(For next previous allotment, and modifications, see 498 U. S,
p- VI, and 501 U. S., p. V.)
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Petitioner Hudson, a Louisiana prison inmate, testified that minor bruises,
facial swelling, loosened teeth, and a cracked dental plate he had suf-
fered resulted from a beating by respondent prison guards McMillian
and Woods while he was handcuffed and shackled following an argu-
ment with McMillian, and that respondent Mezo, a supervisor on duty,
watched the beating but merely told the officers “not to have too much
fun.” The Magistrate trying Hudson’s District Court suit under 42
U. S. C. §1983 found that the officers used force when there was no need
to do so and that Mezo expressly condoned their actions, ruled that
respondents had violated the Eighth Amendment’s prohibition on cruel
and unusual punishments, and awarded Hudson damages. The Court
of Appeals reversed, holding, inter alia, that inmates alleging use of
excessive force in violation of the Amendment must prove “significant
injury” and that Hudson could not prevail because his injuries were
“minor” and required no medical attention.

Held: The use of excessive physical force against a prisoner may consti-
tute cruel and unusual punishment even though the inmate does not
suffer serious injury. Pp. 5-12.

(@) Whenever prison officials stand accused of using excessive physi-
cal force constituting “the unnecessary and wanton infliction of pain”
violative of the Cruel and Unusual Punishments Clause, the core judi-
cial inquiry is that set out in Whitley v. Albers, 475 U. S. 312, 320-321:
whether force was applied in a good-faith effort to maintain or restore

1
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discipline, or maliciously and sadistically to cause harm. Extending
Whitley’s application of the “unnecessary and wanton infliction of pain”
standard to all allegations of force, whether the prison disturbance is a
riot or a lesser disruption, works no innovation. See, e. g., Johnson v.
Glick, 481 F. 2d 1028, cert. denied, 414 U. S. 1033. Pp. 5-7.

(b) Since, under the Whitley approach, the extent of injury suffered
by an inmate is one of the factors to be considered in determining
whether the use of force is wanton and unnecessary, 475 U. S., at 321,
the absence of serious injury is relevant to, but does not end, the Eighth
Amendment inquiry. There is no merit to respondents’ assertion that
a significant injury requirement is mandated by what this Court termed,
in Wilson v. Seiter, 501 U.S. 294, 298, the “objective component” of
Eighth Amendment analysis: whether the alleged wrongdoing is objec-
tively “harmful enough” to establish a constitutional violation, id., at
303. That component is contextual and responsive to “contemporary
standards of decency.” Estelle v. Gamble, 429 U.S. 97, 103. In the
excessive force context, such standards always are violated when prison
officials maliciously and sadistically use force to cause harm, see Whit-
ley, 475 U. S., at 327, whether or not significant injury is evident. More-
over, although the Amendment does not reach de minimis uses of physi-
cal force, provided that such use is not of a sort repugnant to the
conscience of mankind, ibid., the blows directed at Hudson are not de
minimis, and the extent of his injuries thus provides no basis for dis-
missal of his §1983 claim. Pp. 7-10.

(¢) The dissent’s theory that Wilson requires an inmate who alleges
excessive force to show significant injury in addition to the unnecessary
and wanton infliction of pain misapplies Wilson and ignores the body of
this Court’s Eighth Amendment jurisprudence. Wilson did not involve
an allegation of excessive force and, with respect to the “objective com-
ponent” of an Eighth Amendment claim, suggested no departure from
Estelle and its progeny. The dissent’s argument that excessive force
claims and conditions-of-confinement claims are no different in kind is
likewise unfounded. To deny the difference between punching a pris-
oner in the face and serving him unappetizing food is to ignore the
concepts of dignity, civilized standards, humanity, and decency that ani-
mate the Eighth Amendment. See Estelle, supra, at 102. Pp. 10-11.

(d) This Court takes no position on respondents’ legal argument that
their conduct was isolated, unauthorized, and against prison policy and
therefore beyond the scope of “punishment” prohibited by the Eighth
Amendment. That argument is inapposite on the record, since the
Court of Appeals left intact the Magistrate’s determination that the
violence at issue was not an isolated assault, and ignores the Magis-
trate’s finding that supervisor Mezo expressly condoned the use of force.
Moreover, to the extent that respondents rely on the unauthorized na-
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ture of their acts, they make a claim not addressed by the Court of
Appeals, not presented by the question on which this Court granted
certiorari, and, accordingly, not before this Court. Pp. 11-12.

929 F. 2d 1014, reversed.

O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and WHITE, KENNEDY, and SOUTER, JJ., joined, and in which STE-
VENS, J., joined as to Parts I, II-A, II-B, and II-C. STEVENS, J., filed an
opinion concurring in part and concurring in the judgment, post, p. 12.
BLACKMUN, J., filed an opinion concurring in the judgment, post, p. 13.
THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined, post, p. 17.

Alvin J. Bromnstein, by appointment of the Court, 500
U. S. 903, argued the cause for petitioner. With him on the
briefs were John A. Powell, Steven R. Shapiro, Mark J.
Lopez, and Elizabeth Alexander.

Deputy Solicitor General Roberts argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Starr, Assistant At-
torneys General Dunne and Mueller, Acting Deputy Solici-
tor General Wright, and Ronald J. Mann.

Harry McCall, Jr., Special Assistant Attorney General of
Louisiana, argued the cause for respondents. With him on
the brief were William J. Guste, Jr., Attorney General, Jon-
athan C. McCall, Special Assistant Attorney General, and
Jenifer Schaye, Clifton O. Bingham, Jr., Houston C. Gascon
111, and Joseph Erwin Kopsa, Assistant Attorneys General.*

*Briefs of amici curiae urging reversal were filed for Americans for
Effective Law Enforcement, Inc., by Daniel B. Hales, Emory A. Plitt, Jr.,
Wayne W. Schmidt, and James P. Manak; for the D. C. Prisoners’ Legal
Services Project, Inc., by Theodore A. Howard and Richard J. Arsenault;
for Human Rights Watch by Cameron Clark; and for the Prisoners’ Legal
Service of New York by John A. Gresham and Stephen M. Latimer.

A brief of amici curiae urging affirmance was filed for the State of
Texas et al. by Dan Morales, Attorney General of Texas, Will Pryor, First
Assistant Attorney General, Mary F. Keller, Deputy Attorney General,
and Michael P. Hodge, Charles A. Palmer, Sharon Felfe, and Adrian L.
Young, Assistant Attorneys General, joined by the Attorneys General for
their respective States as follows: Warren Price III of Hawaii, Joseph
B. Meyer of Wyoming, Frankie Sue Del Papa of Nevada, and Robert A.
Butterworth of Florida.
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Opinion of the Court

JUSTICE O’CONNOR delivered the opinion of the Court.

This case requires us to decide whether the use of exces-
sive physical force against a prisoner may constitute cruel
and unusual punishment when the inmate does not suffer
serious injury. We answer that question in the affirmative.

I

At the time of the incident that is the subject of this suit,
petitioner Keith Hudson was an inmate at the state peniten-
tiary in Angola, Louisiana. Respondents Jack McMillian,
Marvin Woods, and Arthur Mezo served as corrections secu-
rity officers at the Angola facility. During the early morn-
ing hours of October 30, 1983, Hudson and McMillian argued.
Assisted by Woods, McMillian then placed Hudson in hand-
cuffs and shackles, took the prisoner out of his cell, and
walked him toward the penitentiary’s “administrative lock-
down” area. Hudson testified that, on the way there, McMil-
lian punched Hudson in the mouth, eyes, chest, and stomach
while Woods held the inmate in place and kicked and
punched him from behind. He further testified that Mezo,
the supervisor on duty, watched the beating but merely told
the officers “not to have too much fun.” App. 23. As a re-
sult of this episode, Hudson suffered minor bruises and swell-
ing of his face, mouth, and lip. The blows also loosened Hud-
son’s teeth and cracked his partial dental plate, rendering it
unusable for several months.

Hudson sued the three corrections officers in Federal
District Court under Rev. Stat. §1979, 42 U.S.C. §1983,
alleging a violation of the Eighth Amendment’s prohibi-
tion on cruel and unusual punishments and seeking com-
pensatory damages. The parties consented to disposition of
the case before a Magistrate, who found that McMillian
and Woods used force when there was no need to do so
and that Mezo expressly condoned their actions. App. 26.
The Magistrate awarded Hudson damages of $800. Id.,
at 29.
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The Court of Appeals for the Fifth Circuit reversed. 929
F. 2d 1014 (1990). It held that inmates alleging use of exces-
sive force in violation of the Eighth Amendment must prove:
(1) significant injury; (2) resulting “directly and only from
the use of force that was clearly excessive to the need”; (3)
the excessiveness of which was objectively unreasonable; and
(4) that the action constituted an unnecessary and wanton
infliction of pain. Id., at 1015. The court determined that
respondents’ use of force was objectively unreasonable be-
cause no force was required. Furthermore, “[t]he conduct
of McMillian and Woods qualified as clearly excessive and
occasioned unnecessary and wanton infliction of pain.” Ibid.
However, Hudson could not prevail on his Eighth Amend-
ment claim because his injuries were “minor” and required
no medical attention. Ibid.

We granted certiorari, 499 U. S. 958 (1991), to determine
whether the “significant injury” requirement applied by the
Court of Appeals accords with the Constitution’s dictate that
cruel and unusual punishment shall not be inflicted.

II

In Whitley v. Albers, 475 U. S. 312 (1986), the principal
question before us was what legal standard should govern
the Eighth Amendment claim of an inmate shot by a guard
during a prison riot. We based our answer on the settled
rule that “‘the unnecessary and wanton infliction of pain . . .
constitutes cruel and unusual punishment forbidden by the
Eighth Amendment.”” Id., at 319 (quoting Ingraham v.
Wright, 430 U. S. 651, 670 (1977)) (internal quotation marks
omitted).

What is necessary to establish an “unnecessary and wan-
ton infliction of pain,” we said, varies according to the nature
of the alleged constitutional violation. 475 U.S., at 320.
For example, the appropriate inquiry when an inmate alleges
that prison officials failed to attend to serious medical needs
is whether the officials exhibited “deliberate indifference.”
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See Estelle v. Gamble, 429 U. S. 97, 104 (1976). This stand-
ard is appropriate because the State’s responsibility to pro-
vide inmates with medical care ordinarily does not conflict
with competing administrative concerns. Whitley, supra,
at 320.

By contrast, officials confronted with a prison disturbance
must balance the threat unrest poses to inmates, prison
workers, administrators, and visitors against the harm in-
mates may suffer if guards use force. Despite the weight of
these competing concerns, corrections officials must make
their decisions “in haste, under pressure, and frequently
without the luxury of a second chance.” 475 U.S., at 320.
We accordingly concluded in Whitley that application of the
deliberate indifference standard is inappropriate when au-
thorities use force to put down a prison disturbance. In-
stead, “the question whether the measure taken inflicted un-
necessary and wanton pain and suffering ultimately turns on
‘whether force was applied in a good faith effort to maintain
or restore discipline or maliciously and sadistically for the
very purpose of causing harm.”” Id., at 320-321 (quoting
Johnson v. Glick, 481 F. 2d 1028, 1033 (CA2), cert. denied
sub nom. John v. Johmson, 414 U. S. 1033 (1973)).

Many of the concerns underlying our holding in Whitley
arise whenever guards use force to keep order. Whether
the prison disturbance is a riot or a lesser disruption, correc-
tions officers must balance the need “to maintain or restore
discipline” through force against the risk of injury to in-
mates. Both situations may require prison officials to act
quickly and decisively. Likewise, both implicate the princi-
ple that “‘[plrison administrators . . . should be accorded
wide-ranging deference in the adoption and execution of
policies and practices that in their judgment are needed to
preserve internal order and discipline and to maintain in-
stitutional security.”” 475 U. S., at 321-322 (quoting Bell v.
Wolfish, 441 U. S. 520, 547 (1979)). In recognition of these
similarities, we hold that whenever prison officials stand ac-
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cused of using excessive physical force in violation of the
Cruel and Unusual Punishments Clause, the core judicial in-
quiry is that set out in Whitley: whether force was applied
in a good-faith effort to maintain or restore discipline, or ma-
liciously and sadistically to cause harm.

Extending Whitley’s application of the “unnecessary and
wanton infliction of pain” standard to all allegations of ex-
cessive force works no innovation. This Court derived the
Whitley test from one articulated by Judge Friendly in Johmn-
son v. Glick, supra, a case arising out of a prisoner’s claim
to have been beaten and harassed by a guard. Moreover,
many Courts of Appeals already apply the Whitley standard
to allegations of excessive force outside of the riot situation.
See Corselli v. Coughlin, 842 F. 2d 23, 26 (CA2 1988); Miller
v. Leathers, 913 F. 2d 1085, 1087 (CA4 1990) (en banc), cert.
denied, 498 U. S. 1109 (1991); Haynes v. Marshall, 837 F. 2d
700, 703 (CA6 1989); Stenzel v. Ellis, 916 F. 2d 423, 427 (CAS8
1990); Brown v. Smith, 813 F. 2d 1187, 1188 (CA11 1987).
But see Unwin v. Campbell, 863 F. 2d 124, 130 (CA1 1988)
(rejecting application of Whitley standard absent “an actual
disturbance”).

A

Under the Whitley approach, the extent of injury suffered
by an inmate is one factor that may suggest “whether the
use of force could plausibly have been thought necessary” in
a particular situation, “or instead evinced such wantonness
with respect to the unjustified infliction of harm as is tanta-
mount to a knowing willingness that it occur.” 475 U. S, at
321. In determining whether the use of force was wanton
and unnecessary, it may also be proper to evaluate the need
for application of force, the relationship between that need
and the amount of force used, the threat “reasonably per-
ceived by the responsible officials,” and “any efforts made
to temper the severity of a forceful response.” Ibid. The
absence of serious injury is therefore relevant to the Eighth
Amendment inquiry, but does not end it.
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Respondents nonetheless assert that a significant injury
requirement of the sort imposed by the Fifth Circuit is man-
dated by what we have termed the “objective component” of
Eighth Amendment analysis. See Wilson v. Seiter, 501
U. S. 294, 298 (1991). Wilson extended the deliberate indif-
ference standard applied to Eighth Amendment claims in-
volving medical care to claims about conditions of confine-
ment. In taking this step, we suggested that the subjective
aspect of an Eighth Amendment claim (with which the Court
was concerned) can be distinguished from the objective facet
of the same claim. Thus, courts considering a prisoner’s
claim must ask both if “the officials act[ed] with a sufficiently
culpable state of mind” and if the alleged wrongdoing was
objectively “harmful enough” to establish a constitutional vi-
olation. Id., at 298, 303.

With respect to the objective component of an Kighth
Amendment violation, Wilson announced no new rule. In-
stead, that decision suggested a relationship between the re-
quirements applicable to different types of Eighth Amend-
ment claims. What is necessary to show sufficient harm for
purposes of the Cruel and Unusual Punishments Clause de-
pends upon the claim at issue, for two reasons. First, “[t]he
general requirement that an Eighth Amendment claimant
allege and prove the unnecessary and wanton infliction of
pain should . . . be applied with due regard for differences in
the kind of conduct against which an Eighth Amendment
objection is lodged.” Whitley, supra, at 320. Second, the
Eighth Amendment’s prohibition of cruel and unusual pun-
ishments “‘drawl[s] its meaning from the evolving standards
of decency that mark the progress of a maturing society,””
and so admits of few absolute limitations. Rhodes v. Chap-
man, 452 U. S. 337, 346 (1981) (quoting Trop v. Dulles, 356
U. S. 86, 101 (1958) (plurality opinion)).

The objective component of an Eighth Amendment claim
is therefore contextual and responsive to “contemporary
standards of decency.” Estelle, supra, at 103. For in-
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stance, extreme deprivations are required to make out a
conditions-of-confinement claim. Because routine discom-
fort is “part of the penalty that criminal offenders pay for
their offenses against society,” Rhodes, supra, at 347, “only
those deprivations denying ‘the minimal civilized measure of
life’s necessities’ are sufficiently grave to form the basis of
an Eighth Amendment violation.” Wilson, supra, at 298
(quoting Rhodes, supra, at 347) (citation omitted). A similar
analysis applies to medical needs. Because society does not
expect that prisoners will have unqualified access to health
care, deliberate indifference to medical needs amounts to an
Eighth Amendment violation only if those needs are “seri-
ous.” See Estelle v. Gamble, 429 U. S., at 103-104.

In the excessive force context, society’s expectations are
different. When prison officials maliciously and sadistically
use force to cause harm, contemporary standards of decency
always are violated. See Whitley, supra, at 327. This is
true whether or not significant injury is evident. Other-
wise, the Kighth Amendment would permit any physical
punishment, no matter how diabolic or inhuman, inflicting
less than some arbitrary quantity of injury. Such a result
would have been as unacceptable to the drafters of the
Eighth Amendment as it is today. See Estelle, supra, at
102 (proscribing torture and barbarous punishment was “the
primary concern of the drafters” of the Eighth Amendment);
Wilkerson v. Utah, 99 U. S. 130, 136 (1879) (“[I]t is safe to
affirm that punishments of torture . . . and all others in the
same line of unnecessary cruelty, are forbidden by [the
Eighth Amendment]”).

That is not to say that every malevolent touch by a prison
guard gives rise to a federal cause of action. See Johnson
v. Glick, 481 F. 2d, at 1033 (“Not every push or shove, even
if it may later seem unnecessary in the peace of a judge’s
chambers, violates a prisoner’s constitutional rights”). The
Eighth Amendment’s prohibition of “cruel and unusual” pun-
ishments necessarily excludes from constitutional recognition
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de minimis uses of physical force, provided that the use of
force is not of a sort “‘repugnant to the conscience of man-
kind.”” Whitley, 475 U. S., at 327 (quoting Estelle, supra,
at 106) (internal quotation marks omitted).

In this case, the Fifth Circuit found Hudson’s claim untena-
ble because his injuries were “minor.” 929 F. 2d, at 1015.
Yet the blows directed at Hudson, which caused bruises,
swelling, loosened teeth, and a cracked dental plate, are not
de minimis for Eighth Amendment purposes. The extent
of Hudson’s injuries thus provides no basis for dismissal of
his §1983 claim.

B

The dissent’s theory that Wilson requires an inmate who
alleges excessive use of force to show serious injury in addi-
tion to the unnecessary and wanton infliction of pain misap-
plies Wilson and ignores the body of our Eighth Amendment
jurisprudence. As we have already suggested, the question
before the Court in Wilson was “[w]hether a prisoner claim-
ing that conditions of confinement constitute cruel and un-
usual punishment must show a culpable state of mind on the
part of prison officials, and, if so, what state of mind is re-
quired.” Wilson, supra, at 296. Wilson presented neither
an allegation of excessive force nor any issue relating to what
was dubbed the “objective component” of an Eighth Amend-
ment claim.

Wilson did touch on these matters in the course of summa-
rizing our prior holdings, beginning with Estelle v. Gamble,
supra. FEstelle, we noted, first applied the Cruel and Un-
usual Punishments Clause to deprivations that were not
specifically part of the prisoner’s sentence. Wilson, supra,
at 297. As might be expected from this primacy, Estelle
stated the principle underlying the cases discussed in Wil-
son: Punishments “incompatible with the evolving standards
of decency that mark the progress of a maturing society” or
“involv[ing] the unnecessary and wanton infliction of pain”
are “repugnant to the Eighth Amendment.” Estelle, supra,
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at 102-103 (internal quotation marks omitted). This is the
same rule the dissent would reject. With respect to the ob-
jective component of an Eighth Amendment claim, however,
Wilson suggested no departure from E'stelle and its progeny.

The dissent’s argument that claims based on excessive
force and claims based on conditions of confinement are no
different in kind, post, at 24-25, and n. 4, is likewise un-
founded. Far from rejecting Whitley’s insight that the un-
necessary and wanton infliction of pain standard must be
applied with regard for the nature of the alleged Eighth
Amendment violation, the Wilson Court adopted it. See
Wilson, 501 U. S., at 302-303. How could it be otherwise
when the constitutional touchstone is whether punishment is
cruel and unusual? To deny, as the dissent does, the differ-
ence between punching a prisoner in the face and serving
him unappetizing food is to ignore the “‘concepts of dignity,
civilized standards, humanity, and decency’” that animate
the Eighth Amendment. FEstelle, supra, at 102 (quoting
Jackson v. Bishop, 404 F. 2d 571, 579 (CAS8 1968)).

C

Respondents argue that, aside from the significant injury
test applied by the Fifth Circuit, their conduct cannot consti-
tute an Eighth Amendment violation because it was “isolated
and unauthorized.” Brief for Respondents 28. The beating
of Hudson, they contend, arose from “a personal dispute be-
tween correctional security officers and a prisoner,” and was
against prison policy. Ibid. Respondents invoke the rea-
soning of courts that have held the use of force by prison
officers under such circumstances beyond the scope of “pun-
ishment” prohibited by the Eighth Amendment. See John-
son v. Glick, supra, at 1032 (“[A]lthough a spontaneous at-
tack by a guard is ‘cruel’ and, we hope, ‘unusual,’ it does not
fit any ordinary concept of ‘punishment’”); George v. Evans,
633 F. 2d 413, 416 (CA5 1980) (“[A] single, unauthorized as-
sault by a guard does not constitute cruel and unusual pun-
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ishment . . .”). But see Duckworth v. Franzen, 780 F. 2d
645, 652 (CA7 1985) (“If a guard decided to supplement a
prisoner’s official punishment by beating him, this would be
punishment . . .”), cert. denied, 479 U. S. 816 (1986).

We take no position on respondents’ legal argument be-
cause we find it inapposite on this record. The Court of
Appeals left intact the Magistrate’s determination that the
violence at issue in this case was “not an isolated assault.”
App. 27, n. 1. Indeed, there was testimony that McMillian
and Woods beat another prisoner shortly after they finished
with Hudson. Ibid. To the extent that respondents rely on
the unauthorized nature of their acts, they make a claim not
addressed by the Fifth Circuit, not presented by the ques-
tion on which we granted certiorari, and, accordingly, not
before this Court. Moreover, respondents ignore the Mag-
istrate’s finding that Lieutenant Mezo, acting as a supervisor,
“expressly condoned the use of force in this instance.”
App. 26.

The judgment of the Court of Appeals is

Reversed.

JUSTICE STEVENS, concurring in part and concurring in
the judgment.

In Whitley v. Albers, 475 U. S. 312 (1986), the Court held
that injuries to prisoners do not constitute cruel and unusual
punishment when they are inflicted during a prison disturb-
ance that “indisputably poses significant risks to the safety
of inmates and prison staff” unless force was applied “ ‘mali-
ciously and sadistically for the very purpose of causing
harm.”” Id., at 320-321 (citation omitted). The Court’s
opinion explained that the justification for that particularly
high standard of proof was required by the exigencies pres-
ent during a serious prison disturbance. “When the ‘ever-
present potential for violent confrontation and conflagration’
ripens into actual unrest and conflict,” id., at 321 (citation
omitted), then prison officials must be permitted to “take
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into account the very real threats the unrest presents to
inmates and prison officials alike.” Id., at 320.

Absent such special circumstances, however, the less
demanding standard of “‘unnecessary and wanton infliction
of pain’” should be applied. FEstelle v. Gamble, 429 U. S. 97,
104 (1976) (quoting Gregg v. Georgia, 428 U. S. 153, 173 (1976)
(joint opinion of Stewart, Powell, and STEVENS, JJ.)); see
Unwin v. Campbell, 863 F. 2d 124, 135 (CA1 1988) (opinion
of Campbell, C. J.) (“[ W]here institutional security is not at
stake, the officials’ license to use force is more limited; to
succeed, a plaintiff need not prove malicious and sadistic in-
tent”); see also Wyatt v. Delaney, 818 F. 2d 21, 23 (CAS8 1987).
This approach is consistent with the Court’s admonition in
Whitley that the standard to be used is one that gives “due
regard for differences in the kind of conduct against which
an Eighth Amendment objection is lodged.” 475 U.S., at
320. In this case, because there was no prison disturbance
and “no need to use any force since the plaintiff was already
in restraints,” App. 27, the prison guards’ attack upon peti-
tioner resulted in the infliction of unnecessary and wanton
pain. Id., at 28.

Although I think that the Court’s reliance on the malicious
and sadistic standard is misplaced, I agree with the Court
that even this more demanding standard was met here. Ac-
cordingly, I concur in Parts I, II-A, II-B, and II-C of the
Court’s opinion and in its judgment.

JUSTICE BLACKMUN, concurring in the judgment.

The Court today appropriately puts to rest a seriously
misguided view that pain inflicted by an excessive use of
force is actionable under the Eighth Amendment only when
coupled with “significant injury,” e. g., injury that requires
medical attention or leaves permanent marks. Indeed, were
we to hold to the contrary, we might place various kinds of
state-sponsored torture and abuse—of the kind ingeniously
designed to cause pain but without a telltale “significant
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injury”—entirely beyond the pale of the Constitution. In
other words, the constitutional prohibition of “cruel and un-
usual punishments” then might not constrain prison officials
from lashing prisoners with leather straps, whipping them
with rubber hoses, beating them with naked fists, shocking
them with electric currents, asphyxiating them short of
death, intentionally exposing them to undue heat or cold,
or forcibly injecting them with psychosis-inducing drugs.
These techniques, commonly thought to be practiced only
outside this Nation’s borders, are hardly unknown within
this Nation’s prisons. See, e. g., Campbell v. Grammer, 889
F. 2d 797, 802 (CA8 1989) (use of high-powered fire hoses);
Jackson v. Bishop, 404 F. 2d 571, 574-575 (CAS8 1968) (use of
the “Tucker Telephone,” a hand-cranked device that gener-
ated electric shocks to sensitive body parts, and flogging
with leather strap). See also Hutto v. Finney, 437 U. S. 678,
682, n. 5 (1978).

Because I was in the dissent in Whitley v. Albers, 475 U. S.
312, 328 (1986), I do not join the Court’s extension of Whit-
ley’s malicious-and-sadistic standard to all allegations of ex-
cessive force, even outside the context of a prison riot. Nev-
ertheless, I otherwise join the Court’s solid opinion and
judgment that the Eighth Amendment does not require a
showing of “significant injury” in the excessive-force context.
I write separately to highlight two concerns not addressed
by the Court in its opinion.

I

Citing rising caseloads, respondents, represented by the
Attorney General of Louisiana, and joined by the States of
Texas, Hawaii, Nevada, Wyoming, and Florida as amict cu-
riae, suggest that a “significant injury” requirement is neces-
sary to curb the number of court filings by prison inmates.
We are informed that the “significant injury requirement has
been very effective in the Fifth Circuit in helping to control
its system-wide docket management problems.” Brief for
Texas et al. as Amici Curiae 15.
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This audacious approach to the Eighth Amendment as-
sumes that the interpretation of an explicit constitutional
protection is to be guided by pure policy preferences for the
paring down of prisoner petitions. Perhaps judicial over-
load is an appropriate concern in determining whether statu-
tory standing to sue should be conferred upon certain plain-
tiffs. See, e.g., Associated General Contractors of Cal.,
Inc. v. Carpenters, 459 U. S. 519, 529-546 (1983) (identifying
“judge-made rules” circumscribing persons entitled to sue
under §4 of the Clayton Act); Blue Chip Stamps v. Manor
Drug Stores, 421 U. S. 723, 737-749 (1975) (identifying judi-
cial “policy” considerations limiting standing under § 10(b) of
the Securities Exchange Act of 1934). But this inherently
self-interested concern has no appropriate role in interpret-
ing the contours of a substantive constitutional right.

Since the burden on the courts is presumably worth bear-
ing when a prisoner’s suit has merit, the States’ “concern” is
more aptly termed a “conclusion” that such suits are simply
without merit. One’s experience on the federal bench
teaches the contrary. Moreover, were particular classes of
cases to be nominated for exclusion from the federal court-
house, we might look first to cases in which federal law is
not sensitively at issue rather than to those in which funda-
mental constitutional rights are at stake. The right to file
for legal redress in the courts is as valuable to a prisoner
as to any other citizen. Indeed, for the prisoner it is more
valuable. Inasmuch as one convicted of a serious crime and
imprisoned usually is divested of the franchise, the right to
file a court action stands, in the words of Yick Wo v. Hopkins,
118 U. S. 356, 370 (1886), as his most “fundamental political
right, because preservative of all rights.”

Today’s ruling, in any event, does not open the floodgates
for filings by prison inmates. By statute, prisoners—alone
among all other §1983 claimants—are required to exhaust
administrative remedies. See 94 Stat. 352, 42 U.S.C.
§1997e(a); Patsy v. Board of Regents of Florida, 457 U. S.
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496, 507-512 (1982). Moreover, prison officials are entitled
to a determination before trial whether they acted in an ob-
jectively reasonable manner, thereby entitling them to a
qualified immunity defense. Procunier v. Navarette, 434
U. S. 555, 561-562 (1978); see also Harlow v. Fitzgerald, 457
U. S. 800, 817-818 (1982) (unsubstantiated allegations of mal-
ice are insufficient to overcome pretrial qualified immunity).
Additionally, a federal district court is authorized to dismiss
a prisoner’s complaint in forma pauperis “if satisfied that
the action is frivolous or malicious.” 28 U.S.C. §1915@).
These measures should be adequate to control any docket-
management problems that might result from meritless pris-
oner claims.
II

I do not read anything in the Court’s opinion to limit in-
jury cognizable under the Eighth Amendment to physical in-
jury. It is not hard to imagine inflictions of psychological
harm—without corresponding physical harm—that might
prove to be cruel and unusual punishment. See, e. g., Wis-
niewski v. Kennard, 901 F. 2d 1276, 1277 (CA5) (guard plac-
ing a revolver in inmate’s mouth and threatening to blow
prisoner’s head off), cert. denied, 498 U. S. 926 (1990). The
issue was not presented here, because Hudson did not allege
that he feared that the beating incident would be repeated or
that it had caused him anxiety and depression. See App. 29.

As the Court makes clear, the Eighth Amendment prohib-
its the unnecessary and wanton infliction of “pain,” rather
than “injury.” Amnte, at 5. “Pain” in its ordinary meaning
surely includes a notion of psychological harm. I am un-
aware of any precedent of this Court to the effect that psy-
chological pain is not cognizable for constitutional purposes.
If anything, our precedent is to the contrary. See Sierra
Club v. Morton, 405 U. S. 727, 734 (1972) (recognizing Article
1T standing for “aesthetic” injury); Brown v. Board of Edu-
cation, 347 U. S. 483, 494 (1954) (identifying schoolchildren’s
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feelings of psychological inferiority from segregation in the
public schools).

To be sure, as the Court’s opinion intimates, ante, at 9, de
minimis or nonmeasurable pain is not actionable under the
Eighth Amendment. But psychological pain can be more
than de minimis. Psychological pain often may be clinically
diagnosed and quantified through well-established methods,
as in the ordinary tort context where damages for pain and
suffering are regularly awarded. I have no doubt that to
read a “physical pain” or “physical injury” requirement into
the Eighth Amendment would be no less pernicious and
without foundation than the “significant injury” requirement
we reject today.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
dissenting.

We granted certiorari in this case “limited to the following
question,” which we formulated for the parties:

“‘Did the Fifth Circuit apply the correct legal test when
determining that petitioner’s claim that his Eighth
Amendment rights under the Cruel and Unusual Punish-
ments Clause were not violated as a result of a single
incident of force by respondents which did not cause a
significant injury?” 500 U. S. 903 (1991).

Guided by what it considers “the evolving standards of de-
cency that mark the progress of a maturing society,” ante,
at 8 (internal quotation marks omitted), the Court today an-
swers that question in the negative. I would answer it in
the affirmative, and would therefore affirm the judgment of
the Fifth Circuit. I respectfully dissent.

I

The Magistrate who found the facts in this case empha-
sized that petitioner’s injuries were “minor.” App. 26, 28.
The three judges of the Fifth Circuit who heard the case on
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appeal did not disturb that assessment, and it has not been
challenged here. The sole issue in this case, as it comes to
us, is a legal one: Must a prisoner who claims to have been
subjected to “cruel and unusual punishments” establish at a
minimum that he has suffered a significant injury? The
Court today not only responds in the negative, but broadly
asserts that any “unnecessary and wanton” use of physical
force against a prisoner automatically amounts to cruel and
unusual punishment, whenever more than de minimis force
is involved. Even a de minimis use of force, the Court goes
on to declare, inflicts cruel and unusual punishment where it
is “repugnant to the conscience of mankind.” Ante, at 10
(internal quotation marks omitted).! The extent to which a
prisoner is mjured by the force—indeed, whether he is in-
jured at all—is in the Court’s view irrelevant.

In my view, a use of force that causes only insignificant
harm to a prisoner may be immoral, it may be tortious, it
may be criminal, and it may even be remediable under other
provisions of the Federal Constitution, but it is not cruel and
unusual punishment. In concluding to the contrary, the
Court today goes far beyond our precedents.

A

Until recent years, the Cruel and Unusual Punishments
Clause was not deemed to apply at all to deprivations that
were not inflicted as part of the sentence for a crime. For
generations, judges and commentators regarded the Eighth
Amendment as applying only to torturous punishments
meted out by statutes or sentencing judges, and not gen-
erally to any hardship that might befall a prisoner during
incarceration. In Weems v. United States, 217 U.S. 349
(1910), the Court extensively chronicled the background of
the Amendment, discussing its English antecedents, its adop-
tion by Congress, its construction by this Court, and the in-

1This point is pure dictum, because the force here was surely not de
MINIMAS.
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terpretation of analogous provisions by state courts. No-
where does Weems even hint that the Clause might regulate
not just criminal sentences but the treatment of prisoners.
Scholarly commentary also viewed the Clause as governing
punishments that were part of the sentence. See T. Cooley,
Constitutional Limitations *329 (“It is certainly difficult to
determine precisely what is meant by cruel and unusual pun-
ishments. Probably any punishment declared by statute for
an offence which was punishable in the same way at the com-
mon law, could not be regarded as cruel or unusual in the
constitutional sense. And probably any new statutory of-
fence may be punished to the extent and in the mode permit-
ted by the common law for offences of similar nature. But
those degrading punishments which in any State had become
obsolete before its existing constitution was adopted, we
think may well be held forbidden by it as cruel and unusual”)
(emphasis added). See also 3 J. Story, Commentaries on the
Constitution of the United States 750-751 (1833).

Surely prison was not a more congenial place in the early
years of the Republic than it is today; nor were our judges
and commentators so naive as to be unaware of the often
harsh conditions of prison life. Rather, they simply did not
conceive of the Eighth Amendment as protecting inmates
from harsh treatment. Thus, historically, the lower courts
routinely rejected prisoner grievances by explaining that the
courts had no role in regulating prison life. “[I]t is well set-
tled that it is not the function of the courts to superintend
the treatment and discipline of prisoners in penitentiaries,
but only to deliver from imprisonment those who are illegally
confined.” Stroud v. Swope, 187 F. 2d 850, 851-852 (CA9),
cert. denied, 342 U. S. 829 (1951). See also Sutton v. Settle,
302 F. 2d 286, 288 (CA8 1962) (per curiam), cert. denied, 372
U. S. 930 (1963); United States ex rel. Atterbury v. Ragen,
237 F. 2d 953, 954-956 (CAT 1956), cert. denied, 353 U. S. 964
(1957); Banning v. Looney, 213 F. 2d 771 (CA10 1954) (per
curiam); Sarshik v. Sanford, 142 F. 2d 676 (CA5 1944). It
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was not until 1976—185 years after the Eighth Amendment
was adopted—that this Court first applied it to a prisoner’s

complaint about a deprivation suffered in prison. FEstelle v.
Gamble, 429 U. S. 97 (1976).

B

We made clear in Estelle that the Eighth Amendment
plays a very limited role in regulating prison administration.
The case involved a claim that prison doctors had inade-
quately attended an inmate’s medical needs. We rejected
the claim because the inmate failed to allege “acts or omis-
sions sufficiently harmful to evidence deliberate indifference
to serious medical needs.” Id., at 106 (emphasis added).
From the outset, thus, we specified that the Eighth Amend-
ment does not apply to every deprivation, or even every un-
necessary deprivation, suffered by a prisoner, but only that
narrow class of deprivations involving “serious” injury in-
flicted by prison officials acting with a culpable state of mind.
We have since described these twin elements as the “objec-
tive” and “subjective” components of an Eighth Amendment
prison claim. See Wilson v. Seiter, 501 U. S. 294, 298 (1991).

We have never found a violation of the Eighth Amendment
in the prison context when an inmate has failed to establish
either of these elements. In Rhodes v. Chapman, 452 U. S.
337 (1981), for instance, we upheld a practice of placing two
inmates in a single cell on the ground that the injury alleged
was insufficiently serious. Only where prison conditions
deny an inmate “the minimal civilized measure of life’s ne-
cessities,” id., at 347, we said, could they be considered cruel
and unusual punishment. Similarly, in Whitley v. Albers,
475 U. S. 312 (1986), we held that a guard did not violate the
Eighth Amendment when he shot an inmate during a prison
riot because he had not acted with a sufficiently culpable
state of mind. When an official uses force to quell a riot, we
said, he does not violate the Eighth Amendment unless he
acts “‘maliciously and sadistically for the very purpose of
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causing harm.”” Id., at 320-321 (quoting Johnson v. Glick,
481 F. 2d 1028, 1033 (CA2) (Friendly, J.), cert. denied sub
nom. John v. Johnson, 414 U. S. 1033 (1973)).

We synthesized our Eighth Amendment prison jurispru-
dence last Term in Wilson, supra. There the inmate alleged
that the poor conditions of his confinement per se amounted
to cruel and unusual punishment, and argued that he should
not be required in addition to establish that officials acted
culpably. We rejected that argument, emphasizing that
an inmate seeking to establish that a prison deprivation
amounts to cruel and unusual punishment always must sat-
isfy both the “objective component . . . (Was the deprivation
sufficiently serious?)” and the “subjective component (Did
the officials act with a sufficiently culpable state of mind?)”
of the Eighth Amendment. Id., at 298. Both are necessary
components; neither suffices by itself.

These subjective and objective components, of course, are
implicit in the traditional Eighth Amendment jurisprudence,
which focuses on penalties meted out by statutes or sentenc-
ing judges. Thus, if a State were to pass a statute ordering
that convicted felons be broken at the wheel, we would not
separately inquire whether the legislature had acted with
“deliberate indifference,” since a statute, as an intentional
act, necessarily satisfies an even higher state-of-mind thresh-
old. Likewise, the inquiry whether the deprivation is objec-
tively serious would be encompassed within our determina-
tion whether it was “cruel and unusual.”

When we cut the Eighth Amendment loose from its histor-
ical moorings and applied it to a broad range of prison depri-
vations, we found it appropriate to make explicit the limita-
tions described in Estelle, Rhodes, Whitley, and Wilson. “If
the pain inflicted is not formally meted out as punishment
by the statute or the sentencing judge, some mental element
must be attributed to the inflicting officer before it can qual-
ify,” Wilson, 501 U. S., at 300 (emphasis in original)—thus,
the subjective component. Similarly, because deprivations
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of all sorts are the very essence of imprisonment, we made
explicit the serious deprivation requirement to ensure that
the Eighth Amendment did not transfer wholesale the regu-
lation of prison life from executive officials to judges. That
is why, in Wilson, we described the inquiry mandated by the
objective component as: “[W]as the deprivation sufficiently
sertous?” Id., at 298 (emphasis added). That formulation
plainly reveals our prior assumption that a serious depriva-
tion is always required. Under that analysis, a court’s task
in any given case was to determine whether the challenged
deprivation was “sufficiently” serious. It was not, as the
Court’s interpretation today would have it, to determine
whether a “serious” deprivation is required at all.?

C

Given FEstelle, Rhodes, Whitley, and Wilson, one might
have assumed that the Court would have little difficulty an-
swering the question presented in this case by upholding the
Fifth Circuit’s “significant injury” requirement.? Instead,
the Court announces that “[t]he objective component of an
Eighth Amendment claim is . . . contextual and responsive
to contemporary standards of decency.” Ante, at 8 (internal
quotation marks omitted). In the context of claims alleging
the excessive use of physical force, the Court then asserts,
the serious deprivation requirement is satisfied by no serious
deprivation at all. “When prison officials maliciously and

2While granting petitioner relief on his Eighth Amendment claim, the
Court leaves open the issue whether isolated and unauthorized acts are
“punishment” at all. This will, of course, be the critical question in future
cases of this type. If we ultimately decide that isolated and unauthorized
acts are not “punishment,” then today’s decision is a dead letter. That
anomaly simply highlights the artificiality of applying the Eighth Amend-
ment to prisoner grievances, whether caused by the random misdeeds of
prison officials or by official policy.

31 do not believe that there is any substantive difference between the
“serious deprivation” requirement found in our precedents and the Fifth
Circuit’s “significant injury” requirement.
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sadistically use force to cause harm, contemporary standards
of decency always are violated.” Ante, at 9. Ascertaining
prison officials’ state of mind, in other words, is the only
relevant inquiry in deciding whether such cases involve cruel
and unusual punishment. In my view, this approach is an
unwarranted and unfortunate break with our Eighth Amend-
ment prison jurisprudence.

The Court purports to derive the answer to this case from
Whitley. The sum and substance of an Eighth Amendment
violation, the Court asserts, is “‘“the unnecessary and wan-
ton infliction of pain.”’” Ante, at 5 (quoting Whitley, 475
U. S, at 319). This formulation has the advantage, from the
Court’s perspective, of eliminating the objective component.
As noted above, however, the only dispute in Whitley con-
cerned the subjective component; the prisoner, who had been
shot, had self-evidently been subjected to an objectively seri-
ous injury. Whitley did not say, as the Court does today,
that the objective component is contextual, and that an
Eighth Amendment claim may succeed where a prisoner is
not seriously injured. Rather, Whitley stands for the prop-
osition that, assuming the existence of an objectively serious
deprivation, the culpability of an official’s state of mind de-
pends on the context in which he acts. “Whitley teaches
that, assuming the conduct is harmful enough to satisfy the
objective component of an Eighth Amendment claim, see
Rhodes v. Chapman, 452 U. S. 337 (1981), whether it can be
characterized as ‘wanton’ depends upon the constraints fac-
ing the official.” Wilson, supra, at 303 (emphasis modified).
Whether officials subject a prisoner to the “unnecessary and
wanton infliction of pain” is simply one way to describe the
state of mind inquiry that was at issue in Whitley itself.
As Wilson made clear, that inquiry is necessary but not suf-
ficient when a prisoner seeks to show that he has been sub-
jected to cruel and unusual punishment.

Perhaps to compensate for its elimination of the objective
component in excessive force cases, the Court simultane-
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ously makes it harder for prisoners to establish the subjec-
tive component. As we explained in Wilson, “deliberate in-
difference” is the baseline mental state required to establish
an Eighth Amendment violation. 501 U. S., at 303. Depar-
ture from this baseline is justified where, as in Whitley,
prison officials act in response to an emergency; in such situ-
ations their conduct cannot be characterized as “wanton” un-
less it is taken “maliciously and sadistically for the very pur-
pose of causing harm.” 475 U.S., at 320-321 (internal
quotation marks omitted). The Court today extends the
heightened mental state applied in Whitley to all excessive
force cases, even where no competing institutional concerns
are present. The Court simply asserts that “[mlany of
the concerns underlying our holding in Whitley arise when-
ever guards use force to keep order.” Amnte, at 6 (emphasis
added). I do not agree. Many excessive force cases do not
arise from guards’ attempts to “keep order.” (In this very
case, the basis for petitioner’s Eighth Amendment claim is
that the guards hit him when there was no need for them to
use any force at all.) The use of excessive physical force is
by no means invariably (in fact, perhaps not even predomi-
nantly) accompanied by a “malicious and sadistic” state of
mind. I see no justification for applying the extraordinary
Whitley standard to all excessive force cases, without regard
to the constraints facing prison officials. The Court’s un-
warranted extension of Whitley, I can only suppose, is driven
by the implausibility of saying that minor injuries imposed
upon prisoners with anything less than a “malicious and
sadistic” state of mind can amount to cruel and unusual
punishment.
D

The Court’s attempts to distinguish the cases expressly
resting upon the objective component are equally unconvine-
ing. As noted above, we have required an extreme depriva-
tion in cases challenging conditions of confinement, Rhodes
v. Chapman, 452 U. S. 337 (1981). Why should such an ob-
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jectively serious deprivation be required there and not here?
The Court’s explanation is that “routine discomfort is ‘part
of the penalty that criminal offenders pay for their offenses
against society.”” Amnte, at 9 (quoting Rhodes, supra, at
347). But there is quite a gap between “routine discomfort”
and the denial of “the minimal civilized measure of life’s ne-
cessities” required to establish an Eighth Amendment viola-
tion. In the Court’s view, then, our society’s standards of
decency are not violated by anything short of uncivilized con-
ditions of confinement (no matter how malicious the mental
state of the officials involved), but are automatically violated
by any malicious use of force, regardless of whether it even
causes an injury. This is puzzling. I see no reason why our
society’s standards of decency should be more readily of-
fended when officials, with a culpable state of mind, subject
a prisoner to a deprivation on one discrete occasion than
when they subject him to continuous deprivations over time.
If anything, I would think that a deprivation inflicted con-
tinuously over a long period would be of greater concern
to society than a deprivation inflicted on one particular
occasion.*

The Court’s attempted distinction of Estelle is also unper-
suasive: “Because society does not expect that prisoners will

4Moreover, by distinguishing this case from “conditions” cases, the
Court resurrects a distinction that we have repudiated as “not only unsup-
portable in principle but unworkable in practice.” Wilson v. Seiter, 501
U. 8. 294, 299, and n. 1 (1991). When officials use force against a prisoner,
whether once or every day, that is a “condition” of his confinement. It is
unwise, in my view, to make the very existence of the serious deprivation
requirement depend on whether a particular claim is characterized as one
challenging a “condition” or one challenging a “specific act.” Cf. McCar-
thy v. Bronson, 500 U. S. 136, 139, 143 (1991) (“[Clonditions of confine-
ment” under 28 U.S.C. §636(b)(1)(B) include not only challenges to
ongoing prison conditions but also challenges to “isolated incidents” of
excessive force, in part because “the distinction between cases challenging
ongoing conditions and those challenging specific acts of alleged miscon-
duct will often be difficult to identify”).
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have unqualified access to health care, deliberate indiffer-
ence to medical needs amounts to an Eighth Amendment vio-
lation only if those needs are ‘serious.”” Ante,at 9. In my
view, our society similarly has no expectation that prisoners
will have “unqualified” freedom from force, since forcibly
keeping prisoners in detention is what prisons are all about.
Why should the seriousness of injury matter when doctors
maliciously decide not to treat an inmate, but not when
guards maliciously decide to strike him?

At bottom, of course, there is no conclusive way to refute
the Court’s assertions about our society’s “contemporary no-
tions of decency.” That is precisely why this Court has long
insisted that determinations of whether punishment is cruel
and unusual “should be informed by objective factors to the
maximum possible extent,” Rhodes, supra, at 346 (internal
quotation marks omitted).

The Court attempts to justify its departure from prece-
dent by saying that if a showing of serious injury were re-
quired, “the Eighth Amendment would permit any physical
punishment, no matter how diabolic or inhuman, inflicting
less than some arbitrary quantity of injury.” Amte, at 9.
That statement, in my view, reveals a central flaw in the
Court’s reasoning. “[DlJiabolic or inhuman” punishments by
definition inflict serious injury. That is not to say that the
injury must be, or always will be, physical. “Many things—
beating with a rubber truncheon, water torture, electric
shock, incessant noise, reruns of ‘Space 1999 —may cause
agony as they occur yet leave no enduring injury. The state
is not free to inflict such pains without cause just so long as
it is careful to leave no marks.” Williams v. Boles, 841 F. 2d
181, 183 (CAT7 1988). Surely a prisoner who alleges that
prison officials tortured him with a device like the notorious
“Tucker Telephone” described by JUSTICE BLACKMUN, ante,
at 14, has alleged a serious injury. But petitioner has not
alleged a deprivation of this type; the injuries he has alleged
are entirely physical and were found below to be “minor.”
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Furthermore, to characterize the serious injury require-
ment as “arbitrary” is not to explain why it should be elimi-
nated in this particular context while it remains applicable
to all other prison deprivations. To be sure, it will not al-
ways be obvious which injuries are “serious.” But simi-
larly, it will not always be obvious which medical needs are
“serious,” or which conditions of confinement deny “the mini-
mal civilized measure of life’s necessities.” These determi-
nations are, however, required by the Eighth Amendment,
which prohibits only those punishments that are “cruel and
unusual.” As explained above, I think our precedents
clearly establish that a prisoner seeking to prove that he
has been subjected to “cruel and unusual” punishment must
always show that he has suffered a serious deprivation.

If the Court is to be taken at its word that “the unneces-
sary and wanton infliction of pain” upon a prisoner per se
amounts to cruel and unusual punishment, the implications
of today’s opinion are sweeping. For this formulation re-
places the objective component described in our prior cases
with a “necessity” component. Many prison deprivations,
however, are not “necessary,” at least under any meaning-
ful definition of that word. Thus, under today’s analysis,
Rhodes was wrongly decided. Surely the “double celling”
of inmates was not “necessary” to fulfill the State’s penal
mission; in fact, the prison in that case had been designed
for individual cells, but was simply overcrowded. 452 U. S,,
at 343. We rejected the prisoners’ claim in Rhodes not be-
cause we determined that double celling was “necessary,”
but because the deprivations alleged were not sufficiently
serious to state a claim of cruel and unusual punishment.
After today, the “necessity” of a deprivation is apparently
the only relevant inquiry beyond the wantonness of official
conduct. This approach, in my view, extends the Eighth
Amendment beyond all reasonable limits.
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II

Today’s expansion of the Cruel and Unusual Punishments
Clause beyond all bounds of history and precedent is, I sus-
pect, yet another manifestation of the pervasive view that
the Federal Constitution must address all ills in our society.
Abusive behavior by prison guards is deplorable conduct
that properly evokes outrage and contempt. But that does
not mean that it is invariably unconstitutional. The Eighth
Amendment is not, and should not be turned into, a National
Code of Prison Regulation. To reject the notion that the
infliction of concededly “minor” injuries can be considered
either “cruel” or “unusual” punishment (much less cruel and
unusual punishment) is not to say that it amounts to accept-
able conduct. Rather, it is to recognize that primary re-
sponsibility for preventing and punishing such conduct rests
not with the Federal Constitution but with the laws and reg-
ulations of the various States.

Petitioner apparently could have, but did not, seek redress
for his injuries under state law.> Respondents concede that

5 According to respondents:

“Louisiana state courts are open to prisoners for the purpose of suing
prison personnel who have caused them unjustified wrongs. For example,
see Parker v. State, 282 So. 2d 483, 486-87 (La. 1973), cert. denied, 414
U. 8. 1093 (1973); Anderson v. Phelps, 451 So. 2d 1284, 1285 (La. Ct. App.
1st Cir. 1984); McGee v. State, 417 So. 2d 416, 418 (La. Ct. App. 1st Cir.),
writ dented, 420 So. 2d 871 (La. 1982); Neathery v. State, 395 So. 2d 407,
410 (La. Ct. App. 3d Cir. 1981); Shields v. State Through Dep’t of Correc-
tioms, 380 So. 2d 123 (La. Ct. App. 1st Cir. 1979), writ denied, 382 So. 2d
164; Craft v. State, 308 So. 2d 290, 295 (La. Ct. App. 1st Cir.), writ denied,
319 So. 2d 441 (La. 1975), cert. denied, 423 U. S. 1075, 96 S. Ct. 859, 47 L.
Ed. 2d 84 (1975); Lewis v. Listi, 377 So. 2d 551, 553 (La. Ct. App. 3d Cir.
1979); Bastida v. State, 269 So. 2d 544, 545 (La. Ct. App. 1st Cir. 1972);
Adams v. State, 247 So. 2d 149, 151 (La. Ct. App. 1st Cir. 1971); St. Julian
v. State, 98 So. 2d 284 (La. Ct. App. 1st Cir. 1957); Nedd v. State, 281 So.
2d 131, 132 (La. 1973), cert. denied, 415 U. S. 957, 94 S. Ct. 1484, 39 L. Ed.
2d 572 (1974); Mack v. State, 529 So. 2d 446, 448 (La. Ct. App. 1st Cir.
1988), writ denied, 533 So. 2d 359 (La. 1988); Walden v. State, 430 So. 2d
1224 (La. Ct. App. 1st Cir. 1983), writ denied, 435 So. 2d 430 (La. 1983);
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if available state remedies were not constitutionally ade-
quate, petitioner would have a claim under the Due Process
Clause of the Fourteenth Amendment. Cf. Davidson v.
Cannon, 474 U. S. 344, 348 (1986); Hudson v. Palmer, 468
U. S. 517, 532-534 (1984); Parratt v. Taylor, 451 U.S. 5217,
541 (1981). I agree with respondents that this is the appro-
priate, and appropriately limited, federal constitutional in-
quiry in this case.

Because I conclude that, under our precedents, a prisoner
seeking to establish that he has been subjected to cruel and
unusual punishment must always show that he has suffered
a serious injury, I would affirm the judgment of the Fifth
Circuit.

White v. Phelps, 387 So. 2d 1188 (La. Ct. App. 1st Cir. 1980); Hampton v.
State, 361 So. 2d 257, 258 (La. Ct. App. 1st Cir. 1978); Dawvis v. State, 356
So. 2d 452, 454 (La. Ct. App. 1st Cir. 1977); Betsch v. State, 353 So. 2d
[358], 359 (La. Ct. App. 1st Cir. 1977), writ refused, 354 So. 2d 1389 (La.
1978); Williams v. State, 351 So. 2d 1273 (La. Ct. App. 1st Cir. 1977); Jones
v. State, 346 So. 2d 807, 808 (La. Ct. App. 1st Cir.), writ refused, 350 So.
2d 671 (La. 1977); Walker v. State, 346 So. 2d 794, 796 (La. Ct. App. 1st
Cir.), writ denied, 349 So. 2d 879 (La. 1977); Raney v. State, 322 So. 2d 890
(La. Ct. App. 1st Cir. 1975); and Bay v. Maggio, 417 So. 2d 1386 (La. Ct.
App. 1st Cir. 1982).” Brief for Respondents 42—-43, n. 38.

Petitioner has not disputed the existence or adequacy of state-law reme-
dies for his injuries.
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UNITED STATES ». NORDIC VILLAGE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 90-1629. Argued December 9, 1991—Decided February 25, 1992

After respondent Nordic Village, Inc., filed a petition for relief under
Chapter 11 of the Bankruptcy Code, one of its officers withdrew funds
from the company’s corporate account. He sent part of the money to
the Internal Revenue Service (IRS), directing it to apply the funds
against his individual tax liability, which it did. In a subsequent adver-
sary proceeding, the Bankruptcy Court permitted Nordic Village’s
trustee to recover the transfer and entered a monetary judgment
against the IRS. The District Court affirmed, as did the Court of Ap-
peals, which rejected a jurisdictional defense that sovereign immunity
barred the judgment.

Held:

1. Section 106(c) of the Code does not waive the United States’ sover-
eign immunity from an action seeking monetary recovery in bank-
ruptey. Pp. 32-37.

@) Hoffman v. Conmnecticut Dept. of Income Maintenance, 492
U. S. 96, does not control this case, since the plurality and the dissent
therein were evenly divided over the issue whether §106(c) authorizes
a monetary recovery against a State, and since the deciding vote of
the concurrence, denying amenability to suit, rested upon the Eleventh
Amendment, which is applicable only to the States. However, the plu-
rality’s reasoning is relevant and is relied on here. Pp. 32-33.

(b) Section 106(c) does not “unequivocally express” a waiver of
the Government’s immunity from actions for monetary relief, as is nec-
essary for such a waiver to be effective. See, e. g., Irwin v. Department
of Veterans Affairs, 498 U. S. 89, 95. In contrast to §§106(a) and (b),
which plainly waive immunity with regard to monetary relief as to speci-
fied claims, § 106(c) is susceptible of at least two plausible interpretations
that do not authorize monetary relief. Legislative history has no bear-
ing on this point, for the “unequivocal expression” of waiver must be an
expression in statutory text. Hoffman, supra, at 104. Pp. 33-37.

2. Respondent’s several alternative grounds for affirming the judg-
ment below—that 28 U. S. C. §1334(d)’s broad jurisdictional grant pro-
vides the necessary waiver, that a bankruptcy court’s in rem jurisdiction
overrides sovereign immunity, and that a waiver of sovereign immunity
is supported by trust law principles—are unpersuasive. Pp. 37-39.

915 F. 2d 1049, reversed.
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SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WHITE, O’CONNOR, KENNEDY, SOUTER, and THOMAS, JJ., joined.
STEVENS, J., filed a dissenting opinion, in which BLACKMUN, J., joined,
post, p. 39.

Richard H. Seamon argued the cause for the United
States. With him on the briefs were Solicitor General
Starr, Assistant Attorney General Peterson, Deputy Solici-
tor General Roberts, Gary D. Gray, and John A. Dudeck, Jr.

Marvin A. Sicherman argued the cause and filed a brief
for respondent. With him on the brief was Michael D.
Zaverton.

JUSTICE SCALIA delivered the opinion of the Court.

This case presents a narrow question: Does § 106(c) of the
Bankruptcy Code waive the sovereign immunity of the
United States from an action seeking monetary recovery in
bankruptcy?

I

Respondent Nordic Village, Inc., filed a petition for relief
under Chapter 11 of the Bankruptcy Code in March 1984.
About four months later, Josef Lah, an officer and share-
holder of Nordic Village, drew a $26,000 check on the com-
pany’s corporate account, $20,000 of which was used to obtain
a cashier’s check in that amount payable to the Internal Rev-
enue Service (IRS). Lah delivered this check to the IRS
and directed it to apply the funds against his individual tax
liability, which it did.

In December 1984, the trustee appointed for Nordic Vil-
lage commenced an adversary proceeding in the Bankruptcy
Court for the Northern District of Ohio, seeking to recover,
among other transfers, the $20,000 paid by Lah to the IRS.
The Bankruptey Court permitted the recovery. The unau-
thorized, postpetition transfer, the court determined, could
be avoided under § 549(a) and recovered from the IRS under
§550(a) of the Bankruptcy Code. It entered a judgment
against the IRS in the amount of $20,000, which the District
Court affirmed.
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A divided panel of the United States Court of Appeals for
the Sixth Circuit affirmed. 915 F. 2d 1049 (1990). It upheld
the reasoning of the lower courts and rejected a jurisdic-
tional defense (raised for the first time on appeal) that sover-
eign immunity barred the judgment entered against the Gov-
ernment. We granted certiorari. 501 U. S. 1216 (1991).

II
Section 106 of the Bankruptcy Code provides:

“(a) A governmental unit is deemed to have waived
sovereign immunity with respect to any claim against
such governmental unit that is property of the estate
and that arose out of the same transaction or occurrence
out of which such governmental unit’s claim arose.

“(b) There shall be offset against an allowed claim or
interest of a governmental unit any claim against such
governmental unit that is property of the estate.

“(c) Except as provided in subsections (a) and (b) of
this section and notwithstanding any assertion of sover-
eign immunity—

“(1) a provision of this title that contains ‘creditor,’
‘entity,” or ‘governmental unit’ applies to governmental
units; and

“(2) a determination by the court of an issue arising
under such a provision binds governmental units.” 11
U. S. C. §106.

Three Terms ago we construed this provision in Hoffman
v. Comnecticut Dept. of Income Maintenance, 492 U. S. 96
(1989). The issue there was whether §106(c) authorizes a
monetary recovery against a State. We held that it does
not, though the Justices supporting that judgment failed to
agree as to why. A plurality of the Court determined that
§106(c) does not permit a bankruptcy court to issue mone-
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tary relief against a State. Id., at 102 (WHITE, J., joined by
REHNQUIST, C. J., and O’CONNOR and KENNEDY, JJ.). That
conclusion, the plurality said, was compelled by the language
of §106(c), the relationship between that subsection and the
rest of the statute, and the requirement that congressional
abrogation of the States’ Eleventh Amendment immunity be
clearly expressed. The concurrence found it unnecessary to
construe the statute, concluding that Congress lacks author-
ity under the Bankruptcy Clause to abrogate the States’ im-
munity from money-damages actions. Id., at 105 (SCALIA,
J., concurring in judgment). Like the Court of Appeals
here, a dissent determined that the language of §106(c),
particularly that of paragraph (c)(1), supplies the necessary
waiver. Id., at 106 (Marshall, J., joined by Brennan, BLACK-
MUN, and STEVENS, JJ.).

Contrary to the Government’s suggestion, Hoffman does
not control today’s decision. It is true, to be sure, that Con-
gress made clear in § 106 that (insofar as is within Congress’
power) state and federal sovereigns are to be treated the
same for immunity purposes. See 11 U. S. C. §101(27) (1982
ed., Supp. II) (“‘governmental unit’ means United States
[and] State”). Since, however, the Court in Hoffman was
evenly divided over what that treatment was as to the
States; and since the deciding vote of the concurrence, deny-
ing amenability to suit, rested upon a ground (the Eleventh
Amendment) applicable only to the States and not to the
Federal Government, see Federal Housing Authority v.
Burr, 309 U. S. 242, 244 (1940); the holding in Hoffman has
no binding force here. The separate opinions dealing with
the statutory question are relevant, however, and we shall
in fact rely on the reasoning of the plurality.

III

Waivers of the Government’s sovereign immunity, to be
effective, must be “‘unequivocally expressed.”” Irwin v.
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Department of Veterans Affairs, 498 U.S. 89, 95 (1990)
(quoting United States v. Mitchell, 445 U. S. 535, 538 (1980),
and United States v. King, 395 U. S. 1, 4 (1969)). Contrary
to respondent’s suggestion, moreover, they are not generally
to be “liberally construed.” We have on occasion narrowly
construed exceptions to waivers of sovereign immunity
where that was consistent with Congress’ clear intent, as in
the context of the “sweeping language” of the Federal Tort
Claims Act, United States v. Yellow Cab Co., 340 U. S. 543,
547 (1951), see, e. g., id., at 554-555, Block v. Neal, 460 U. S.
289, 298 (1983), United States v. Aetna Casualty & Surety
Co., 338 U. S. 366, 383 (1949), or as in the context of equally
broad “sue and be sued” clauses, see, e. g., Franchise Tax Bd.
of California v. United States Postal Service, 467 U. S. 512,
517-519 (1984), FHA v. Burr, supra, at 245. These cases
do not, however, eradicate the traditional principle that the
Government’s consent to be sued “must be ‘construed strictly
in favor of the sovereign,” McMahon v. United States, 342
U.S. 25, 27 (1951), and not ‘enlarge[d] . . . beyond what
the language requires,”” Ruckelshaus v. Sierra Club, 463
U. S. 680, 685 (1983) (quoting Eastern Transportation Co. v.
United States, 272 U. S. 675, 686 (1927)), a rule of construc-
tion that we have had occasion to reaffirm once already this
Term, see Ardestani v. INS, 502 U. S. 129, 137 (1991).
Subsections (a) and (b) of § 106 meet this “unequivocal ex-
pression” requirement with respect to monetary liability.
Addressing “claim[s],” which the Code defines as “rightl[s] to
payment,” §101(4)(A), they plainly waive sovereign immu-
nity with regard to monetary relief in two settings: compul-
sory counterclaims to governmental claims, § 106(a); and per-
missive counterclaims to governmental claims capped by a
setoff limitation, § 106(b). Next to these models of clarity
stands subsection (¢). Though it, too, waives sovereign im-
munity, it fails to establish unambiguously that the waiver
extends to monetary claims. It is susceptible of at least two
interpretations that do not authorize monetary relief.
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Under one interpretation, § 106(c) permits the bankruptey
court to issue “declaratory and injunctive”—though not mon-
etary—relief against the Government. Hoffman, 492 U. S.,
at 102. This conclusion is reached by reading the two para-
graphs of subsection (¢) as complementary rather than inde-
pendent: The first paragraph identifies the subject matter of
disputes that courts may entertain under the subsection and
the second paragraph describes the relief that courts may
grant in such disputes. That is to say, the second paragraph
specifies the manner in which there shall be applied to gov-
ernmental units the provisions identified by the first para-
graph, 7. e., a manner that permits declaratory or injunctive
relief but not an affirmative monetary recovery.

Several factors favor this construction. The distinction it
establishes—between suits for monetary claims and suits for
other relief—is a familiar one, and is suggested by the con-
trasting language used in subsections (a) and (b) (“claim[s]”)
and in subsection (c) (“determination[s]” of “issuel[s]”), Hoff-
man, 492 U. S., at 102. It also avoids eclipsing the carefully
drawn limitations placed on the waivers in subsections (a)
and (b). The principal provision of the Code permitting the
assertion of claims against persons other than the estate it-
self is §542(b), which provides that “an entity that owes a
debt that is property of the estate and that is matured, pay-
able on demand, or payable on order, shall pay such debt to,
or on the order of, the trustee.” If the first paragraph of
§106(c) means that, by reason of use of the trigger word “en-
tity,” this provision applies in all respects to governmental
units, then the Government may be sued on all alleged debts,
despite the prior specification in subsections (a) and (b) that
claims against the Government will lie only when the Gov-
ernment has filed a proof of claim, and even then only as a
setoff unless the claim is a compulsory counterclaim. Those
earlier limitations are reduced to trivial application if para-
graph (c)(1) stands on its own. See id., at 101-102. This
construction also attaches practical consequences to para-
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graph (¢)(2), whereas respondent’s interpretation violates the
settled rule that a statute must, if possible, be construed in
such fashion that every word has some operative effect. See
1d., at 103; United States v. Menasche, 348 U. S. 528, 538-539
(1955). Respondent has suggested no function to be per-
formed by paragraph (2) if paragraph (1) operates to treat
the Government like any other “entity” or “creditor,” regard-
less of the type of relief authorized by an applicable Code
provision.

Under this interpretation, § 106(c), though not authorizing
claims for monetary relief, would nevertheless perform a sig-
nificant function. It would permit a bankruptey court to de-
termine the amount and dischargeability of an estate’s liabil-
ity to the Government, such as unpaid federal taxes, see 11
U.S. C. §505(a)(1) (permitting the court to “determine the
amount or legality of any tax”) (emphasis added), whether or
not the Government filed a proof of claim. See 492 U. S., at
102-103. Cf. Neavear v. Schweiker, 674 F. 2d 1201, 1203-
1204 (CA7 1982) (holding that under §106(c) a bankruptcy
court could discharge a debt owed to the Social Security Ad-
ministration). The Government had repeatedly objected, on
grounds of sovereign immunity, to being bound by such de-
terminations before §106(c) was enacted in 1978. See, e. g.,
McKenzie v. United States, 536 F. 2d 726, 728-729 (CAT
1976); Bostwick v. United States, 521 F. 2d 741, 742-744 (CAS8
1975); Gwilliam v. United States, 519 F. 2d 407, 410 (CA9
1975); In re Durensky, 377 F. Supp. 798, 799-800 (ND Tex.
1974), appeal dism’d, 519 F. 2d 1024 (CA5 1975).

Subsection (c) is also susceptible of another construction
that would not permit recovery here. If the two paragraphs
of §106(c) are read as being independent, rather than the
second as limiting the first, then, pursuant to the first para-
graph, Code provisions using the triggering words enumer-
ated in paragraph (c)(1) would apply fully to governmental
units. But that application of those provisions would be lim-
ited by the requirements of subsections (a) and (b), in accord-
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ance with the phrase that introduces subsection (c) (“Except
as provided in subsections (a) and (b) of this section”). This
exception, in other words, could be read to mean that the
rules established in subsections (a) and (b) for waiver of Gov-
ernment “claim[s]” that are “property of the estate” are ex-
clusive, and preclude any resort to subsection (c) for that
purpose. That reading would bar the present suit, since the
right to recover a postpetition transfer under § 550 is clearly
a “claim” (defined in §101(4)(A)) and is “property of the es-
tate” (defined in §541(a)(3)). (The dissent appears to read
paragraphs (¢)(1) and (c)(2) as being independent but pro-
vides no explanation of what the textual exception could
mean under that reading.)

The foregoing are assuredly not the only readings of sub-
section (c), but they are plausible ones—which is enough to
establish that a reading imposing monetary liability on the
Government is not “unambiguous” and therefore should not
be adopted. Contrary to respondent’s suggestion, legisla-
tive history has no bearing on the ambiguity point. As in
the Eleventh Amendment context, see Hoffman, supra, at
104, the “unequivocal expression” of elimination of sovereign
immunity that we insist upon is an expression in statutory
text. If clarity does not exist there, it cannot be supplied
by a committee report. Cf. Dellmuth v. Muth, 491 U. S. 223,
228-229 (1989).

v

Respondent proposes several alternative grounds for af-
firming the judgment below, all unpersuasive. First, it
claims that the necessary waiver can be found in 28 U. S. C.
§1334(d), which grants the district court in which a bank-
ruptey case is initiated “exclusive jurisdiction of all of the
property, wherever located, of the debtor as of the com-
mencement of such case, and of property of the estate.” Re-
spondent urges us to construe this language as empowering
a bankruptcy court to compel the United States or a State
to return any property, including money, that passes into the
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estate upon commencement of the bankruptey proceed-
ing. Under this theory, a sovereign’s exposure to suit
would not be governed by the specific language of §106,
but would be concealed in the broad jurisdictional grant
of §1334(d). Besides being unprecedented and running
afoul of the unequivocal-expression requirement, this theory
closely resembles an argument we rejected just last Term.
In Blatchford v. Native Village of Noatak, 501 U.S. 775,
786 (1991), the argument was made that Alaska’s Eleventh
Amendment immunity to suit was abrogated by 28 U. S. C.
§1362, a jurisdictional grant, akin to § 1334(d), that gives dis-
trict courts jurisdiction over “all civil actions, brought by
any Indian tribe . . . aris[ing] under the Constitution, laws,
or treaties of the United States.” Rejecting that conten-
tion, we observed: “The fact that Congress grants jurisdic-
tion to hear a claim does not suffice to show Congress has
abrogated all defenses to that claim. The issues are wholly
distinet.” Id., at 787, n. 4.

Equally unpersuasive is respondent’s related argument
that a bankruptey court’s in rem jurisdiction overrides sov-
ereign immunity. As an initial matter, the premise for that
argument is missing here, since respondent did not invoke,
and the Bankruptcy Court did not purport to exercise, in
rem jurisdiction. Respondent sought to recover a sum of
money, not “particular dollars,” cf. Begier v. IRS, 496 U. S.
53, 62 (1990) (emphasis deleted), so there was no res to which
the court’s in rem jurisdiction could have attached, see Penn-
sylvania Turnpike Comm’n v. McGinnes, 268 F. 2d 65, 66—67
(CA3), cert. denied, 361 U. S. 829 (1959). In any event, we
have never applied an in rem exception to the sovereign-
immunity bar against monetary recovery, and have sug-
gested that no such exception exists, see United States v.
Shaw, 309 U. S. 495, 502-503 (1940). Nor does United States
v. Whiting Pools, Inc., 462 U. S. 198 (1983), establish such
an exception, or otherwise permit the relief requested here.
That case upheld a Bankruptey Court order that the IRS
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turn over tangible property of the debtor it had seized before
the debtor filed for bankruptey protection. A suit for pay-
ment of funds from the Treasury is quite different from a
suit for the return of tangible property in which the debtor
retained ownership. The Court’s opinion in Whiting Pools
contains no discussion of § 106(c), and nothing in it suggests
that an order granting monetary recovery from the United
States would be proper.

Resort to the principles of trust law is also of no help to
respondent. Most of the trust decisions respondent cites
are irrelevant, since they involve private entities, not the
Government. The one that does involve the Government,
Bull v. United States, 295 U. S. 247 (1935), concerns equitable
recoupment, a doctrine that has been substantially narrowed
by later cases, see United States v. Dalm, 494 U. S. 596, 608
(1990), and has no application here.

* * *

Neither § 106(c) nor any other provision of law establishes
an unequivocal textual waiver of the Government’s immunity
from a bankruptcy trustee’s claims for monetary relief.
Since Congress has not empowered a bankruptcy court to
order a recovery of money from the United States, the judg-
ment of the Court of Appeals must be reversed.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins,
dissenting.

The injustice that the Court condones today demonstrates
that it is time to reexamine the wisdom of the judge-made
rules that drive its decision.

An officer of an insolvent corporation appropriated corpo-
rate funds and used them to discharge a personal tax obliga-
tion. Because the Federal Government was the ultimate
recipient of the stolen property, the Court holds that the
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bankruptcy trustee cannot avoid the transfer. The interest
in a rigid interpretation of the doctrine of sovereign immu-
nity outweighs the interest in equitable treatment of general
creditors and shareholders of the corporate debtor. This re-
sult is neither necessary nor just.

It is not necessary because both the text and the legisla-
tive history of the Bankruptcy Code support a contrary re-
sult. It is not just because nothing more than a misguided
interest in adherence to obsolete judge-made rules is at
stake. I shall comment first on the laws enacted by Con-
gress and then on the rules that the Court itself has

ordained.
I

The text of §106 is straightforward. Because the case
does not involve either a counterclaim or an offset, subsec-
tions (a) and (b) are not applicable. Subsection (c) provides:

“(c) Except as provided in subsections (a) and (b) of
this section and notwithstanding any assertion of sover-
eign immunity—

“(1) a provision of this title that contains ‘creditor,’
‘entity,’” or ‘governmental unit’ applies to governmental
units; and

“(2) a determination by the court of an issue arising
under such a provision binds governmental units.” 11
U. S. C. §106(c).

The United States is a “governmental unit,”! and therefore
any provision of the Bankruptcy Code that contains one of
the “trigger words” listed in paragraph (c)(1) applies to the
United States. Section 550(a) is undoubtedly one such pro-

1Section 101(27) defines the term “governmental unit” to include the
“United States [and any] department, agency, or instrumentality of the
United States.” 11 U. 8. C. §101(27) (1988 ed., Supp. II).
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vision.? Thus, “notwithstanding any assertion of sovereign
immunity,” paragraph (c)(1) provides that §550(a) “applies”
to the United States, and paragraph (c)(2) provides that the
Government is bound by the court’s determination of the
issues arising under that provision. The literal text of
the Act unquestionably forecloses the defense of sovereign
immunity.

The legislative history unambiguously demonstrates that
Congress intended the statute to be read literally. The im-
mediate purpose of §106(c) was to enable the bankruptcy
court to determine the amount and the dischargeability of
the debtor’s tax liabilities, but the sponsors of the amend-
ment clearly stated that it covered “other matters as well,”
specifically including the avoidance of preferential transfers.
124 Cong. Rec. 32394 (1978) (statement of Rep. Edwards); id.,
at 33993 (statement of Sen. DeConcini).®> The congressional
purpose to waive sovereign immunity is pellucidly clear.

The Court evades this conclusion by hypothesizing “plau-
sible” alternative constructions of the statute,* by refusing
to consider its legislative history,” and by reiterating the

2Section 550(a) provides:

“(a) Except as otherwise provided in this section, to the extent that a
transfer is avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a)
of this title, the trustee may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the value of such prop-
erty, from—

“(1) the initial transferee of such transfer or the entity for whose benefit
such transfer was made; or

“(2) any immediate or mediate transferee of such initial transferee.”

3See also the material summarized and quoted in my dissenting opinion
in Hoffman v. Connecticut Dept. of Income Maintenance, 492 U. S. 96,
111-114 (1989). Particularly note the sponsors’ comment that “‘§ 106(c)
permits a trustee or debtor in possession to assert avoiding powers under
Title 11 against a governmental unit,”” id., at 112, and the comment that as
a result of §106(c) “ ‘the government is subject to avoidance of preferential
transfers,”” id., at 113.

4 Ante, at 34-3T7.

5 Ante, at 317.
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Court’s view that waivers of sovereign immunity must be
strictly construed.® I shall not comment on the plausible al-
ternatives except to note that they are obviously less satis-
factory—both as a matter of sound bankruptcy policy and as
a principled interpretation of the English language—than a
literal reading of the statute. I shall, however, add a few
words about the Court’s love affair with the doctrine of sov-
ereign immunity.
II

Despite its ancient lineage, the doctrine of sovereign im-
munity is nothing but a judge-made rule that is sometimes
favored” and sometimes disfavored.® Its original reliance
on the notion that a divinely ordained monarch “can do no
wrong”? is, of course, thoroughly discredited.'® Moreover,

6 Ante, at 34.

"See, e. g., Library of Congress v. Shaw, 478 U. S. 310, 318 (1986) (“ ‘The
consent necessary to waive the traditional immunity must be express, and
it must be strictly construed’”) (quoting United States v. N. Y. Rayon Im-
porting Co., 329 U. S. 654, 659 (1947)); Ruckelshaus v. Sierra Club, 463
U. S. 680, 685 (1983) (“Waivers of immunity must be ‘construed strictly in
favor of the sovereign,’ . .. and not ‘enlarge[d] . . . beyond what the lan-
guage requires’”); United States v. Sherwood, 312 U. S. 584, 590 (1941)
(Because “a relinquishment of a sovereign immunity . . . must be strictly
interpreted,” we construe the statutory language with “conservatism”).

8See, e. g., Block v. Neal, 460 U. S. 289, 298 (1983) (“‘The exemption of
the sovereign from suit involves hardship enough where consent has been
withheld. We are not to add to its rigor by refinement of construction
where consent has been announced’”) (quoting Anderson v. Hayes Constr.
Co., 243 N. Y. 140, 147, 153 N. E. 28, 29-30 (1926) (Cardozo, J.)); Indian
Towing Co. v. United States, 350 U. S. 61, 69 (1955) (Frankfurter, J.) (Court
should not be “a self-constituted guardian of the Treasury [and] import
immunity back into a statute designed to limit it”); Canadian Aviator,
Ltd. v. United States, 324 U. S. 215, 222 (1945) (Court should not thwart
the “broad statutory language authorizing suit” against the United States
with “an unduly restrictive interpretation”).

9See 1 W. Blackstone, Commentaries *246.

10See, e. g., Nevada v. Hall, 440 U. S. 410, 415 (1979) (the fiction that the
king could do no wrong “was rejected by the colonists when they declared
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its persistent threat to the impartial administration of justice
has been repeatedly acknowledged and recognized.! Thus,
in Federal Housing Authority v. Burr, 309 U.S. 242, 245
(1940), we remarked on “the current disfavor of the doctrine
of governmental immunity from suit.” 12

Time after time Congress has taken action to ameliorate
the hardship of the doctrine. A half century ago this
Court observed:

“A sense of justice has brought a progressive relaxation
by legislative enactments of the rigor of the immunity
rule. As representative governments attempt to ame-
liorate inequalities as necessities permit, prerogatives of
the government yield to the needs of the citizen. . . .
When authority is given, it is liberally construed.”
United States v. Shaw, 309 U. S. 495, 501 (1940).

In the bankruptcy context, the Court has noted that there
is no reason why the Federal Government should be treated

their independence from the Crown”); Langford v. United States, 101 U. S.
341, 343 (1880) (“We do not understand that . . . the English maxim [that
the king can do no wrong] has an existence in this country”).

11 See, e. g., Davis, Sovereign Immunity Must Go, 22 Admin. L. Rev. 383,
383-384, 389-393 (1969); Pugh, Historical Approach to the Doctrine of
Sovereign Immunity, 13 La. L. Rev. 476, 492 (1953); Borchard, Government
Liability in Tort, 34 Yale L. J. 1, 1-2, 31, 33 (1924).

12 Many legal scholars have been similarly critical of the doctrine. See,
e. 9., Comment, Sovereign Immunity—An Anathema to the “Constitu-
tional Tort,” 12 Santa Clara Law. 543, 553, and n. 60 (1972) (collecting
authorities); Cramton, Nonstatutory Review of Federal Administrative
Action: The Need for Statutory Reform of Sovereign Immunity, Subject
Matter Jurisdiction, and Parties Defendant, 68 Mich. L. Rev. 387, 418-419
(1970); Davis, supra n. 11; Pugh, supra n. 11, at 494.

Recognizing the lack of current justification for and the inequities
caused by this judicially created doctrine, several state courts have abro-
gated or limited the immunity of state and local governments. See Note,
Rethinking Sovereign Immunity after Bivens, 57 N. Y. U. L. Rev. 597, 603,
and n. 26 (1982) (collecting cases).



44 UNITED STATES v. NORDIC VILLAGE, INC.

STEVENS, J., dissenting

differently from any other secured creditor.”® Its interests
are adequately protected by specific statutory provisions
governing discharges and priorities. As the Commission on
the Bankruptey Laws of the United States observed, unani-
mously, in 1973:

“The Commission also recommends that unpaid taxes
entitled to priority be reduced from those accruing
within three years prior to bankruptcy to those accruing
within one year prior to bankruptcy and that the gov-
ernment be given no other priority for taxes in a bank-
ruptey proceeding (including those secured by a ‘tax
lien’). Data submitted to the Commission by the Treas-
ury Department establishes that the total amount col-
lected by the Federal Government as a result of all of
its liens and priorities in bankruptcy proceedings is in-
significant in the total federal budget. It is the view
of the Commission that it is unseemly for the Federal
Government to insist upon collecting its taxes at the ex-
pense of other creditors of the taxpayer, and that the

BIn United States v. Whiting Pools, Inc., 462 U. S. 198, 209 (1983), the
Court first held that “the reorganization estate includes property of the
debtor that has been seized by a creditor prior to the filing of a petition
for reorganization.” The Court then explained:

“We see no reason why a different result should obtain when the IRS
is the creditor. The Service is bound by §542(a) to the same extent as
any other secured creditor. The Bankruptcy Code expressly states that
the term ‘entity,” used in § 542(a), includes a governmental unit. §101(14).
See Tr. of Oral Arg. 16. Moreover, Congress carefully considered the
effect of the new Bankruptcy Code on tax collection, see generally S. Rep.
No. 95-1106 (1978) (Report of Senate Finance Committee), and decided to
provide protection to tax collectors, such as the IRS, through grants of
enhanced priorities for unsecured tax claims, § 507(a)(6), and by the nondis-
charge of tax liabilities, §523(a)(1). S. Rep. No. 95-989, pp. 14-15 (1978).
Tax collectors also enjoy the generally applicable right under §363(e) to
adequate protection for property subject to their liens. Nothing in the
Bankruptcy Code or its legislative history indicates that Congress in-
tended a special exception for the tax collector in the form of an exclusion
from the estate of property seized to satisfy a tax lien.” Ibid.
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only possible justification for this would be a plea of ne-
cessity in order to keep the government functioning.
As indicated above, such a plea would be totally without
foundation in fact.

“. .. When the Federal Government enters into busi-
ness transactions, it should be prepared to deal upon a
basis of equality with other creditors of the bankrupt
business.” Report of Commission on Bankruptcy Laws
of the United States, H. R. Doc. No. 93-137, pt. 1, p. 22
(1973).

If these comments by the experts who played a major role
in formulating the policies embodied in the Bankruptcy Code
are sound—as I believe they are—one must ask what valid
reason supports a construction of the waiver in § 106(c) that
is so “strict” that the Court will not even examine its legisla-
tive history.

Surely the interest in requiring the Congress to draft its
legislation with greater clarity or precision does not justify
a refusal to make a good-faith effort to ascertain the actual
meaning of the message it tried to convey in a statutory pro-
vision that is already on the books. The Court’s stubborn
insistence on “clear statements” burdens the Congress with
unnecessary reenactment of provisions that were already
plain enough when read literally.!* The cost to litigants, to

4 0One scholar’s comment on the countermajoritarian thrust of the
Court’s fascination with clear statement rules is illustrative:

“In Dellmuth v. Muth, [491 U. S. 223 (1989),] the Court held that the
Education of the Handicapped Act (EHA) of 1975 did not abrogate state
immunity. The Court reached this result even though the law imposed
substantive obligations directly on the states, included the states in its
jurisdictional grant, and included legislative discussion assuming that the
states could be sued. After the Supreme Court changed the clear state-
ment rule in 1985, Congress responded in 1986 with a broad textual abro-
gation of state immunity for statutes protecting the disabled. Yet in
Dellmuth, the Court held not only that the EHA did not meet the more
stringent test for abrogation, but that the 1986 statute made clear
Congress’ ‘intent’ not to abrogate state immunity in lawsuits filed before
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the legislature, and to the public at large of this sort of judi-
cial lawmaking is substantial and unfortunate. Its impact
on individual citizens engaged in litigation against the sover-
eign is tragic.

The fact that Congress has ample power to correct the
Court’s unfortunate error does not justify this refusal to
obey its command. I respectfully dissent.

1986. Congress overrode Dellmuth in 1990. That Congress had to pass
the same statute three times to achieve its original goal is quite striking.”
Eskridge, Overriding Supreme Court Statutory Interpretation Decisions,
101 Yale L. J. 331, 409-410 (1991) (footnotes omitted).
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HOLYWELL CORP. ET AL. v. SMITH ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 90-1361. Argued December 4, 1991—Decided February 25, 1992*

Petitioner debtors, four affiliated corporate entities and Theodore B.
Gould, filed Chapter 11 bankruptcy petitions after one of the entities
defaulted on a real estate loan. The Bankruptcy Court consolidated the
cases and the debtors represented their own bankruptcy estates as debt-
ors in possession. Creditors approved a Chapter 11 plan that provided,
inter alia, for placement of the debtors’ property into a trust and ap-
pointment of a trustee to liquidate all of the trust property and to dis-
tribute it to the creditors of the various bankruptcy estates. The plan
said nothing about whether the trustee had to file income tax returns
or pay any income tax due, but the United States did not object to the
plan’s confirmation. The plan took effect in October 1985. One of the
corporate debtors filed a tax return for the fiscal year ending July 31,
1985, including as income capital gains earned in the postbankruptcy
sale of certain properties in its estate, but requested respondent Smith,
the appointed trustee, to pay the taxes owed. Neither the corporate
debtors nor Smith filed income tax returns for succeeding fiscal years,
in which there was capital gains and interest income. Over the objec-
tions of the United States and the debtors, the Bankruptcy Court
granted Smith’s request for a declaratory judgment that he had no duty
under the Internal Revenue Code (Code) to file income tax returns or
pay income taxes. Both the District Court and the Court of Appeals
affirmed.

Held: Smith is required by the Code to file income tax returns and pay
taxes on the income attributable to the property of both the corporate
debtors and Gould. Pp. 52-59.

(a) Smith is an “assignee” of “all” or “substantially all” of the “prop-
erty . .. of a corporation” and therefore is required by §6012(b)(3) of
the Code to file returns that the corporate debtors would have filed
had their property not been assigned to him. The plan transferred the
corporate debtors’ estates to Smith as trustee, and it is undisputed that
he meets the usual definition of the word “assignee” in both ordinary
and legal usage. Nothing in §6012(b)(3) limits the definition of an “as-

*Together with No. 90-1484, United States v. Smith et al., also on certio-
rari to the same court.
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signee” to persons who wind up a dissolving corporation or manage the
day-to-day business of a distressed corporation. Pp. 52-54.

(b) With respect to the income attributable to Gould’s property, Smith
is required by §6012(b)(4) to make a return not, as the United States
argues, because he is the “fiduciary” of the “estate . . . of an individual,”
but because he is the “fiduciary” of a “trust.” Since the plan declared
and established a separate and distinct trust and vested the property of
Gould’s estate in Smith, it did not simply substitute Smith for Gould as
the fiduciary of Gould’s “estate.” However, the trust here—which the
plan described as a trust and created for the express purpose of liquidat-
ing Gould’s estate and distributing it to creditors—clearly fits the de-
scription of a liquidating trust in 26 CFR §301.7701-4(d). Moreover,
when the plan assigned the property of Gould’s estate to Smith, it gave
him powers consistent with the definition of “fiduciary” in § 7701(a)(6) of
the Code and 26 CFR §301.7701-6. Respondents’ argument that it is
Gould who must pay the trust’s taxes under the Code’s “grantor trust”
rules is rejected. In re Sonner, 53 B. R. 859, distinguished. Also re-
jected is their contention that Smith lacked sufficient discretion in per-
forming his duties under the plan to be a fiduciary, since the liquidating
trust is a trust under the Code and Smith’s duties satisfy the regula-
tions’ description of a fiduciary. Pp. 54-58.

(c) Respondents also err in asserting that Smith may ignore the du-
ties imposed by the Code because the plan does not require him to pay
taxes. Section 1141(a) of the Bankruptcy Code—which states that “the
provisions of a confirmed plan bind . . . any creditor”—does not preclude
the United States from seeking payment of any taxes. Even if §1141(a)
binds creditors with respect to claims that arose before confirmation,
it does not bind them with regard to postconfirmation claims. Cf. 11
U.S. C. §101(10). Here, the United States is not seeking taxes due
prior to Smith’s appointment, but is merely asserting that Smith, after
his appointment, must make tax returns in the same manner as the
assignee of the property of any corporation or the trustee of any trust.
Pp. 58-59.

911 F. 2d 1539, reversed.

THOMAS, J., delivered the opinion for a unanimous Court.

Kent L. Jones argued the cause for the United States in
No. 90-1484 and petitioners in No. 90-1361. With him on
the briefs for the United States were Solicitor General
Starr, Assistant Attorney General Peterson, Deputy Solici-
tor General Wallace, Gary D. Gray, and Francis M. Allegra.
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Dennis G. Lyons, Stuart E. Seigel, and Kent A. Yalowitz
filed briefs for petitioners in No. 90-1361.

Herbert Stettin argued the cause for respondents in both
cases. With him on the brief for respondent Smith were
Louis R. Cohen, F. David Lake, Jr., and John Aramburu.
Vance E. Salter, Thomas F. Noone, Edward P. Zujkowski,
Mortimer M. Caplin, Walter B. Slocombe, Albert G. Lauber,
Jr., Julia L. Porter, and James E. Salles filed a brief for
respondent Bank of New York. Barbara E. Vicevich filed a
brief for respondent Shutts & Bowen.T

TA brief of amici curiae was filed for the State of California et al. by
Mary Sue Terry, Attorney General of Virginia, H. Lane Kneedler, Chief
Deputy Attorney General, K. Marshall Cook, Deputy Attorney General,
Barbara M. Rose, Senior Assistant Attorney General, and Martha B. Bris-
sette and John Patrick Griffin, Assistant Attorneys General, Daniel E.
Lungren, Attorney General of California, Richard Blumenthal, Attorney
General of Connecticut, Charles M. Oberly 111, Attorney General of Dela-
ware, John Payton, Corporation Counsel of the District of Columbia, Rob-
ert A. Butterworth, Attorney General of Florida, Michael J. Bowers, At-
torney General of Georgia, Warren Price I1I, Attorney General of Hawaii,
Roland W. Burris, Attorney General of Illinois, Linley E. Pearson, Attor-
ney General of Indiana, Bonnie J. Campbell, Attorney General of Iowa,
Robert T. Stephan, Attorney General of Kansas, William J. Guste, Jr.,
Attorney General of Louisiana, Michael E. Carpenter, Attorney General
of Maine, J. Joseph Curran, Jr., Attorney General of Maryland, Scott
Harshbarger, Attorney General of Massachusetts, Frank J. Kelley, Attor-
ney General of Michigan, Hubert H. Humphrey 111, Attorney General of
Minnesota, Michael C. Moore, Attorney General of Mississippi, William
L. Webster, Attorney General of Missouri, Marc Racicot, Attorney General
of Montana, Robert J. Del Tufo, Attorney General of New Jersey, Tom
Udall, Attorney General of New Mexico, Robert Abrams, Attorney Gen-
eral of New York, Nicholas J. Spaeth, Attorney General of North Dakota,
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JUSTICE THOMAS delivered the opinion of the Court.

These cases require us to decide whether a trustee ap-
pointed to liquidate and distribute property as part of a
Chapter 11 bankruptcy plan must file income tax returns and
pay income tax under the Internal Revenue Code.

I

Miami Center Limited Partnership borrowed money from
the Bank of New York (Bank) to develop “Miami Center,” a
hotel and office building complex in Miami, Florida. In Au-
gust 1984, after it defaulted on the loan, MCLP and four
affiliated debtors—Holywell Corporation, Chopin Associates,
Miami Center Corporation, and Theodore B. Gould—each
filed Chapter 11 bankruptcy petitions. The Bankruptey
Court consolidated the five cases.

Prior to confirmation of a Chapter 11 plan, the debtors
represented their own bankruptcy estates as debtors in pos-
session. See 11 U. S. C. §1101(1). The estates of Gould and
Holywell contained two principal assets: equity in Miami
Center and cash proceeds from the postbankruptcy sale of
certain real estate in Washington, D. C., known as the Wash-
ington Properties.

In August 1985, the Bank and other creditors approved a
“Consolidated Plan of Reorganization.” The plan required
the debtors to give up their interests in Miami Center and
the proceeds from the sale of the Washington Properties, but
otherwise permitted them to remain in business. Part V of
the plan provided:

“1. A Trust is hereby declared and established on be-
half of the Debtors . .. and an individual to be appointed
by the Court . .. is designated as Trustee of all property
of the estates of the Debtors . . ., including but not
limited to, Miami Center [and] the Washington Proceeds
..., to hold, liquidate, and distribute such Trust Prop-
erty according to the terms of this Plan. The Trust
shall be known as the ‘Miami Center Liquidating Trust.’
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“2. ... [A]ll right, title and interest of the Debtors in
and to the Trust Property, including Miami Center, shall
vest in the Trustee, without further act or deed by the
Debtors . ...” App. 41.

The plan required the trustee to liquidate and distribute
all of the trust property to the creditors of the various bank-
ruptey estates. It empowered the trustee to “[mJanage, op-
erate, improve, and protect the Trust Property”; to “[r]e-
lease, convey, or assign any right, title or interest in or about
the Trust Property”; and to perform other, similar actions.
Id., at 42. The plan said nothing about whether the trustee
had to file income tax returns or pay any income tax due.
The United States did not object to its confirmation.

The plan took effect on October 10, 1985. The trustee ap-
pointed by the court, respondent Fred Stanton Smith, imme-
diately sold Miami Center to the Bank in consideration for
cash and cancellation of the Bank’s claim. The trustee then
distributed these and other assets to third-party creditors.
Holywell Corporation filed a tax return for the fiscal year
ending July 31, 1985. The income for this fiscal year in-
cluded capital gains earned in the sale of the Washington
Properties. Holywell asked the trustee to pay the taxes
owed. Neither the corporate debtors nor the trustee filed
federal income tax returns for any fiscal year ending after
July 31, 1985. The income for these years included the capi-
tal gains earned in the sale of Miami Center and interest
earned by reinvesting the proceeds.

In December 1987, the trustee sought a declaratory judg-
ment from the Bankruptcy Court that he had no duty to file
income tax returns or pay income tax under the federal in-
come tax laws. The United States and the debtors opposed
the action. The Bankruptcy Court declared that the trustee
did not have to make any federal tax returns or pay any
taxes. 85 B. R. 898 (SD Fla. 1988). The District Court, in
an unreported opinion, and the Court of Appeals, 911 F. 2d
1539 (CA11 1990), both affirmed. The United States, in No.
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90-1484, and the debtors, in No. 90-1361, each petitioned this
Court for a writ of certiorari. We granted review. 500
U. S. 941 (1991).

II

The Internal Revenue Code ties the duty to pay federal
income taxes to the duty to make an income tax return. See
26 U.S.C. §6151(a) (“[W]hen a return of a tax is required
. . . the person required to make such return shall . . . pay
such tax”). We conclude in this case that the trustee must
pay the tax due on the income attributable to the corporate
debtors’ property because §6012(b)(3) requires him to make
a return as the “assignee” of the “property . .. of a corpora-
tion.” We further hold that the trustee must pay the tax
due on the income attributable to the individual debtor’s
property because §6012(b)(4) requires him to make a return
as the “fiduciary” of a “trust.” Finally, we decide that the
United States did not excuse the trustee from these duties
by failing to object to the plan.

A

We first consider the trustee’s duties with respect to the
corporate debtors. Section 6012(b)(3) provides:

“(3) Receivers, trustees and assignees for corporations

“In a case where a receiver, trustee in a case under
title 11 of the United States Code, or assignee, by order
of a court of competent jurisdiction, by operation of law
or otherwise, has possession of or holds title to all or
substantially all the property or business of a corpora-
tion, whether or not such property or business is being
operated, such receiver, trustee, or assignee shall make
the return of income for such corporation in the same
manner and form as corporations are required to make
such returns.”

The parties disagree about whether the trustee in this
case is a “receiver,” a “trustee in a case under title 11 of
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the United States Code [:. e., the Bankruptey Code],” or an
“assignee.” We hold that the trustee is an “assignee” of the
corporate debtors under §6012(b)(3). Because the parties
do not argue that the trustee’s duties would differ under an-
other characterization, we decline to consider whether the
trustee would qualify as a receiver or bankruptcy trustee.
The plan, as noted above, transferred the corporate debt-
ors’ estates to respondent Smith as trustee for the Miami
Center Liquidating Trust. The respondents do not dispute
that the trustee meets the usual definition of the word “as-
signee” in both ordinary and legal usage. See Webster’s
Third New International Dictionary 132 (1986) (defining an
“assignee” as “one to whom a right or property is legally
transferred”); Black’s Law Dictionary 118-119 (6th ed.
1990) (defining an “assignee” as “[a] person to whom an as-
signment is made” and an “assignment” as “[t]he act of trans-
ferring to another all or part of one’s property, interest, or
rights”); cf. 26 CFR §301.6036-1(a)(3) (1991) (defining an “as-
signee for the benefit of . . . creditors” as any person who
takes possession of and liquidates property of a debtor for
distribution to creditors). They argue, however, that courts
have applied § 6012(b)(3) only in situations in which a person
winds up the business of a dissolving corporation, see, e. g.,
First Nat. Bank of Greeley, Colo. v. United States, 86 F. 2d
938, 942 (CA10 1936), or a person stands in the place of man-
agement in operating the day-to-day business of a distressed
corporation, see, e.g., Louisville Property Co. v. Commis-
sioner, 140 F. 2d 547, 548 (CA6 1944). They conclude that
§6012(b)(3) cannot apply to the trustee in this case because
he did neither. We find this argument unpersuasive.
Nothing in §6012(b)(3) suggests that the word “assignee”
is limited in the manner proposed by the respondents. The
statute does not make dissolution necessary; it applies
whether the corporation transfers “all” or “substantially all”
of its property. It does not require the assignee to manage
the corporation’s business after the transfer of property; it
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expressly requires the assignee to make a return “whether
or not [the assigned] property or business is being operated.”
Ibid. We therefore conclude that §6012(b)(3) applies to the
trustee in this case. As the assignee of “all” or “substan-
tially all” of the property of the corporate debtors, the
trustee must file the returns that the corporate debtors
would have filed had the plan not assigned their property to
the trustee.
B

We next consider the trustee’s duties with respect to the
individual debtor, Theodore B. Gould. The parties agree
that §6012(b)(3) does not require the trustee to file a return
as the “assignee” of Gould’s estate because the section ap-
plies only to the assignee of the property of a corporation.
Section §6012(b)(4), however, provides:

“(4) Returns of estates and trusts

“Returns of an estate, a trust, or an estate of an indi-
vidual under chapter 7 or 11 of title 11 of the United
States Code shall be made by the fiduciary thereof.”

The United States argues that the trustee must file under
§6012(b)(4) as the fiduciary of Gould’s Chapter 11 “estate.”
The debtors join the United States’ argument and also con-
tend in the alternative that the trustee must file under the
section as the fiduciary of a “trust.” The respondents insist
that the trustee is not acting as the fiduciary of either a
bankruptcy estate or a trust within the meaning of
§6012(b)(4). Accordingly, they assert, the section does not
require the trustee to file a return on behalf of Gould. We
agree with the debtors that the trustee must file a return
because he is the fiduciary of a trust of an individual.

The parties agree that Gould originally served as the fi-
duciary of his own bankruptecy estate when he became debtor
in possession. See 11 U.S.C. §1107(a). At confirmation,
according to the United States, the bankruptcy plan substi-
tuted the trustee for Gould but did not alter the bankruptcy
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estate. In other words, the United States argues, the
trustee took Gould’s place as the fiduciary of “an estate of an
individual under chapter ... 11.” The United States points
out that the Bankruptecy Code explicitly provides that a
fiduciary may hold and administer property of the estate
after confirmation of the plan, see 11 U. S. C. §1123(b)(3), and
that nothing prohibits the substitution of a third-party
trustee for the debtor in possession. The United States,
therefore, maintains that the trustee must file a return
under § 6012(b)(4).

Whether or not the Bankruptcy Code permits a plan to
place a new fiduciary in charge of an estate after confirma-
tion, as the United States contends, we do not believe that a
mere substitution occurred in this case. The plan, as quoted
above, “declared and established” the new Miami Center Liq-
uidating Trust. It then vested all of the assets of Gould’s
estate to respondent Smith as trustee. The plan did not
simply substitute the trustee for Gould as the fiduciary of
the estate. Rather, it created a separate and distinct trust
holding the property of the estate and gave the trustee con-
trol of this property. The Bankruptcy Code expressly per-
mits this arrangement. See §1123(a)(5)(B) (authorizing a
plan to transfer “all or any part of the property of the estate
to one or more entities, whether organized before or after
the confirmation of such plan”). The trustee, therefore, is
not acting as the fiduciary of Gould’s bankruptcy estate.

The trustee, nonetheless, must make a return. Section
6012(b)(4), as the debtors assert, applies to the fiduciary of a
trust as well as the fiduciary of a bankruptcy estate. We see
no way for the respondents to deny that the Miami Center
Liquidating Trust is a “trust” and that respondent Smith is
its “fiduciary.” A Treasury Regulation states:

“Certain organizations which are commonly known as
liquidating trusts are treated as trusts for purposes of
the Internal Revenue Code. An organization will be
considered a liquidating trust if it is organized for the
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primary purpose of liquidating and distributing the
assets transferred to it, and if its activities are all rea-
sonably necessary to, and consistent with, the accom-
plishment of that purpose.” 26 CFR §301.7701-4(d)
(1991).

The Miami Center Liquidating Trust clearly fits this descrip-
tion. The plan not only describes the entity as a trust, but
also created it for the express purpose of liquidating Gould’s
estate and distributing it to creditors.

Respondent Smith, moreover, acted as the fiduciary of this
trust. The Internal Revenue Code defines “fiduciary” as a
“guardian, trustee, executor, administrator, receiver, conser-
vator, or any person acting in any fiduciary capacity for any
person.” 26 U.S.C. §7701(a)(6). A Treasury Regulation
further specifies:

“‘Fiduciary’ is a term which applies to persons who
occupy positions of peculiar confidence toward others,
such as trustees, executors, and administrators. A fi-
duciary is a person who holds in trust an estate to which
another has the beneficial title or in which another has
a beneficial interest, or receives and controls income
of another, as in the case of receivers.” 26 CFR
§301.7701-6 (1991).

The bankruptcy plan, as noted above, assigned the property
of Gould’s estate to the trustee and gave him powers consist-
ent with this definition. Smith therefore acted as the fidu-
ciary of a trust within the meaning of § 6012(b)(4).

The respondents raise two principal objections to this con-
clusion. First, they argue that Gould must pay the Miami
Center Liquidating Trust’s income taxes under the so-called
“grantor trust” rules in the Internal Revenue Code. See 26
U.S.C. §§671-677. They note, in particular, that Treasury
Regulation § 1.677(a)-1(d) specifies that “a grantor is, in gen-
eral, treated as the owner of a portion of a trust whose in-
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come is . . . applied in discharge of a legal obligation of the
grantor.” 26 CFR §1.667(a)-1(d) (1991). They assert that
Gould is the grantor of the liquidating trust and that, under
this regulation, he owns the trust’s income and must pay
taxes on it. To support this position, the respondents cite
In re Somner, 53 B. R. 859 (ED Va. 1985), which applied the
grantor trust provisions to a postconfirmation liquidating
trust.

While we express no opinion on the results in Sonner, the
facts are distinguishable. In Sonmner, the property of the
bankruptcy estate by the terms of the plan appears to have
revested in the debtor upon confirmation. The debtor pur-
suant to a plan then placed some of this property in a trust
created to pay his creditors. Under these circumstances,
the Bankruptcy Court concluded, the debtor had created
a grantor trust under Treasury Regulation §1.677(a)-1(d).
See Sonner, supra, at 860, 864. In this case, however, the
property of Gould’s bankruptcy estate did not revest in
Gould. The plan, instead, placed all of the estate’s property
directly in the Miami Center Liquidating Trust. Gould him-
self did not contribute anything to the trust, and we thus fail
to see how the respondents can characterize him as the
grantor.

Second, the respondents argue that the trustee did not act
as a fiduciary because he had almost no discretion in per-
forming his duties under the plan. They assert that the
trustee merely acted as a “disbursing agent” who distributed
liquidated funds to the creditors. As the dissenting judge
noted below, labels and characterizations cannot alter the
trustee’s status for the purpose of the tax law. 911 F. 2d,
at 1547. Because the liquidating trust is a trust under the
Internal Revenue Code and because respondent Smith’s du-
ties under the plan satisfy the description of a fiduciary in
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the regulations, the restrictions on the trustee’s discretion
do not remove him from coverage under § 6012(b)(4).*

C

The respondents finally assert that the trustee may ignore
the duties imposed by §§6012 and 6151 because the Chapter
11 plan does not require him to pay taxes. They note that
§1141(a) of the Bankruptcy Code states that “the provisions
of a confirmed plan bind . . . any creditor” whether or not the
creditor has accepted the plan. They conclude that § 1141(a)
precludes the United States, as a creditor, from seeking pay-
ment of any taxes. They add that the United States should
have objected to the plan if it had wanted a different result.
We disagree.

The United States is not seeking from the trustee any
taxes that became due prior to his appointment. See Reply
Brief for United States 13, n. 16. It simply asserts that the
trustee, after his appointment, must make tax returns under
§6012(b) in the same manner as the assignee of the property
of any corporation or the trustee of any trust. No tax liabil-
ity becomes due under § 6151 until the time required for mak-
ing those returns. See Hartman v. Lauchli, 238 F. 2d 881,
887 (CAS8 1956); Pan American Van Lines v. United States,
607 F. 2d 1299, 1301 (CA9 1979). Even if §1141(a) binds
creditors of the corporate and individual debtors with re-
spect to claims that arose before confirmation, we do not see
how it can bind the United States or any other creditor with
respect to postconfirmation claims. Cf. 11 U. S. C. §101(10)

*The respondents also argue that the trustee does not have to pay taxes
because the petitioners conceded in the Bankruptey Court that “the trust
is not a separate taxable entity.” 85 B. R. 898, 900 (SD Fla. 1988). This
“concession” cannot help the respondents. The petitioners asserted that
the trust was not a separate taxable entity when they argued that the
plan did not create a new trust but instead simply substituted the trustee
for Gould as the fiduciary of the bankruptcy estate. If the respondents
accept this position, which we reject above, then they would have to agree
that respondent Smith has to make a return as the fiduciary of an estate.
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(1988 ed., Supp. II) (defining “creditor” as used in §1141(a)
as an entity with various kinds of preconfirmation claims).
For these reasons, the judgment of the Court of Appeals is

Reversed.
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FRANKLIN ». GWINNETT COUNTY PUBLIC
SCHOOLS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 90-918. Argued December 11, 1991—Decided February 26, 1992

Petitioner Franklin, a student in a high school operated by respondent
school district, filed an action for damages in Federal District Court
under Title IX of the Education Amendments of 1972, alleging, inter
alia, that she had been subjected to continual sexual harassment and
abuse by a teacher, Andrew Hill. After the complaint was filed, Hill
resigned on the condition that all matters pending against him be
dropped, and the school thereupon closed its investigation. The Dis-
trict Court subsequently dismissed the complaint on the ground that
Title IX does not authorize an award of damages, and the Court of
Appeals affirmed.

Held: A damages remedy is available for an action brought to enforce
Title IX. Pp. 65-76.

(a) Title IX is enforceable through an implied right of action. Can-
non v. University of Chicago, 441 U. S. 677. P. 65.

(b) The longstanding general rule is that absent clear direction to the
contrary by Congress, the federal courts have the power to award any
appropriate relief in a cognizable cause of action brought pursuant to a
federal statute. See, e.g., Bell v. Hood, 327 U.S. 678, 684; Davis v.
Passman, 442 U. S. 228, 246-247. Pp. 65-68.

(c) This Court’s adherence to the general rule has not eroded since
Bell. See, e.g., J. I. Case Co. v. Borak, 377 U. S. 426, 433-435. In de-
claring that “the question of who may enforce a statutory right is funda-
mentally different from the question of who may enforce a [constitution-
ally protected] right,” Dawvis, 442 U. S., at 241, was not limiting the
traditional presumption in favor of all appropriate relief to actions
claiming constitutional violations. Rather it was merely attempting to
decide whether a litigant had a “cause of action,” a question that is
analytically distinet from, and prior to, the one at issue: what relief, if
any a litigant is entitled to receive, see id., at 239. Nor did Guardians
Assn. v. Civil Service Comm’n of New York City, 463 U. S. 582, and
Consolidated Rail Corporation v. Darrone, 465 U. S. 624, erode the tra-
ditional presumption. In fact, those cases support it, since a clear ma-
jority in Guardians expressed the view that damages were available in
an action seeking remedies for an intentional violation of a statute
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closely analogous to Title IX, while a unanimous Court in Darrone held
that another such statute authorized the award of backpay. Pp. 68-71.

(d) Congress did not intend to limit the remedies available in a Title
IX suit. Because the Camnon Court inferred a cause of action upon
concluding that Title IX supported no express right of action, the silence
of the pre-Cannon statutory text and legislative history on the issue of
available remedies is neither surprising nor enlightening. Rather, the
appropriate inquiry for the pre-Cannon period is the state of the law
when Congress passed Title IX. Since, at that time, the traditional
presumption in favor of all available remedies was firmly established,
and this Court had recently found implied rights of action in six cases
and approved a damages remedy in three of them, the lack of any legis-
lative intent to abandon the traditional presumption is amply demon-
strated. For the post-Cannon period, when Congress was legislating
with full cognizance of that decision, analysis of the text and history of
the two statutes enacted to amend Title IX—the Civil Rights Remedies
Equalization Amendment of 1986 and the Civil Rights Restoration Act
of 1987—establishes that Congress validated Cannon’s holding and
made no effort to alter the traditional presumption. Pp. 71-73.

(e) The argument that a damages award would unduly expand the
federal courts’ power into a sphere properly reserved to the Executive
and Legislative Branches in violation of separation of powers principles
misconceives the difference between a cause of action and a remedy.
Unlike the finding of a cause of action, which authorizes a court to hear
a case or controversy, the discretion to award appropriate relief involves
no such increase in judicial power and, in fact, historically has been
thought necessary to provide an important safeguard against legislative
and executive abuses and to insure an independent Judiciary. More-
over, selective adjudication of the sort advocated here would harm sepa-
ration of powers by giving judges the power to render inutile causes of
action authorized by Congress through a decision that no remedy is
available. Pp. 73-74.

(f) Also rejected is the contention that the normal presumption in
favor of all appropriate remedies should not apply because Title IX was
enacted pursuant to Congress’ Spending Clause power. The Court’s
observation in Pennhurst State School and Hospital v. Halderman, 451
U. S. 1, 28-29, that remedies are limited under Spending Clause statutes
when the alleged violation is unintentional is based on the theory that
an entity receiving federal funds lacks notice that it will be liable for
damages for such a violation, see id., at 17. This notice problem does
not arise in a case such as the present, where intentional discrimination
is alleged and is proscribed by the statute in question. Moreover, the
notion that Spending Clause statutes do not authorize monetary awards
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for intentional violations is belied by the unanimous holding in Darrone,
supra, at 628. Pp. 74-T5.

(g) The assertion that Title IX remedies should nevertheless be lim-
ited to backpay and prospective relief diverges from this Court’s tradi-
tional approach to deciding what remedies are available for violation of
a federal right. Both suggested remedies are equitable in nature, and
it is axiomatic that a court should determine the adequacy of damages
at law before resorting to equitable relief. Moreover, both suggested
remedies are clearly inadequate in that they would provide Franklin no
relief: backpay because she was a student when the alleged discrimina-
tion occurred, and prospective relief because she no longer attends
school in respondent system and Hill no longer teaches there. Pp. 75-76.

911 F. 2d 617, reversed and remanded.

WHITE, J., delivered the opinion of the Court, in which BLACKMUN, STE-
VENS, O’CONNOR, KENNEDY, and SOUTER, JJ., joined. SCALIA, J,, filed an
opinion concurring in the judgment, in which REHNQUIST, C. J., and
THOMAS, J., joined, post, p. 76.

Joel I. Klein argued the cause for petitioner. With him on
the briefs were Richard G. Taranto and Michael Weinstock.

Albert M. Pearson III argued the cause for respondents.
With him on the brief were Frank C. Bedinger II1I and E.
Victoria Sweeny.

Stephen L. Nightingale argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Starr, Assistant Attorney
General Gerson, Deputy Solicitor General Roberts, and
John P. Schnitker.*

JUSTICE WHITE delivered the opinion of the Court.

This case presents the question whether the implied right
of action under Title IX of the Education Amendments of

*Briefs of amici curiae urging reversal were filed for the National
Women’s Law Center et al. by Marcia D. Greenberger; and for the Law-
yers’ Committee for Civil Rights Under Law by William T. Lake, William
H. Brown III, Herbert M. Wachtell, Norman Redlich, and Thomas J.
Henderson.

Peter J. Kadzik and Arlene B. Mayerson filed a brief for the American
Council of the Blind et al. as amici curiae.
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1972, 20 U. S. C. §§1681-1688 (Title IX),! which this Court
recognized in Cannon v. University of Chicago, 441 U. S. 677
(1979), supports a claim for monetary damages.

I

Petitioner Christine Franklin was a student at North
Gwinnett High School in Gwinnett County, Georgia, between
September 1985 and August 1989. Respondent Gwinnett
County School District operates the high school and receives
federal funds. According to the complaint filed on Decem-
ber 29, 1988, in the United States District Court for the
Northern District of Georgia, Franklin was subjected to con-
tinual sexual harassment beginning in the autumn of her
tenth grade year (1986) from Andrew Hill, a sports coach and
teacher employed by the district. Among other allegations,
Franklin avers that Hill engaged her in sexually oriented
conversations in which he asked about her sexual experi-
ences with her boyfriend and whether she would consider
having sexual intercourse with an older man, Complaint  10;
First Amended Complaint, Exh. A, p. 3;2 that Hill forcibly
kissed her on the mouth in the school parking lot, Complaint
917; that he telephoned her at her home and asked if she
would meet him socially, Complaint §21; First Amended
Complaint, Exh. A, pp. 4-5; and that, on three occasions in
her junior year, Hill interrupted a class, requested that the
teacher excuse Franklin, and took her to a private office
where he subjected her to coercive intercourse, Complaint
1925, 27, 32. The complaint further alleges that though

1This statute provides in pertinent part that “No person in the United
States shall, on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any educa-
tion program or activity receiving Federal financial assistance.” 20
U. 8. C. §1681(a).

2This exhibit is the report of the United States Department of Educa-
tion’s Office for Civil Rights based on that office’s investigation of this
case. Franklin incorporated this exhibit into her amended complaint.
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they became aware of and investigated Hill’s sexual harass-
ment of Franklin and other female students, teachers and
administrators took no action to halt it and discouraged
Franklin from pressing charges against Hill. Complaint
1923, 24, 35. On April 14, 1988, Hill resigned on the condi-
tion that all matters pending against him be dropped. Com-
plaint 1936, 37. The school thereupon closed its investiga-
tion. Complaint § 37.

In this action,® the District Court dismissed the complaint
on the ground that Title IX does not authorize an award of
damages. The Court of Appeals affirmed. 911 F. 2d 617
(CA11 1990). The court noted that analysis of Title IX and
Title VI of the Civil Rights Act of 1964, 42 U. S. C. §2000d
et seq. (Title VI), has developed along similar lines. Citing
as binding precedent Drayden v. Needville Independent
School Dist., 642 F. 2d 129 (CA5 1981), a decision rendered
prior to the division of the Fifth Circuit, the court concluded
that Title VI did not support a claim for monetary damages.
The court then analyzed this Court’s decision in Guardians
Assn. v. Ciwil Service Comm’n of New York City, 463 U. S.
582 (1983), to determine whether it implicitly overruled
Drayden. The court stated that the absence of a majority
opinion left unresolved the question whether a court could
award such relief upon a showing of intentional discrimina-
tion. As a second basis for its holding that monetary dam-
ages were unavailable, the court reasoned that Title IX was
enacted under Congress’ Spending Clause powers and that

3 Prior to bringing this lawsuit, Franklin filed a complaint with the Office
for Civil Rights of the United States Department of Education (OCR) in
August 1988. After investigating these charges for several months, OCR
concluded that the school district had violated Franklin’s rights by subject-
ing her to physical and verbal sexual harassment and by interfering with
her right to complain about conduct proscribed by Title IX. OCR deter-
mined, however, that because of the resignations of Hill and respondent
William Prescott and the implementation of a school grievance procedure,
the district had come into compliance with Title IX. It then terminated
its investigation. First Amended Complaint, Exh. A, pp. 7-9.
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“[ulnder such statutes, relief may frequently be limited to
that which is equitable in nature, with the recipient of fed-
eral funds thus retaining the option of terminating such re-
ceipt in order to rid itself of an injunction.” 911 F. 2d, at
621.* The court closed by observing it would “proceed with
extreme care” to afford compensatory relief absent express
provision by Congress or clear direction from this Court.
Id., at 622. Accordingly, it held that an action for monetary
damages could not be sustained for an alleged intentional
violation of Title IX, and affirmed the District Court’s ruling
to that effect. Ibid.”

Because this opinion conflicts with a decision of the Court
of Appeals for the Third Circuit, see Pfeiffer v. Marion Cen-
ter Area School Dist., 917 F. 2d 779, 787-789 (1990), we
granted certiorari, 501 U. S. 1204 (1991). We reverse.

II

In Cannon v. University of Chicago, 441 U. S. 677 (1979),
the Court held that Title IX is enforceable through an im-
plied right of action. We have no occasion here to recon-
sider that decision. Rather, in this case we must decide
what remedies are available in a suit brought pursuant to
this implied right. As we have often stated, the question of
what remedies are available under a statute that provides a
private right of action is “analytically distinct” from the issue

4The court also rejected an argument by Franklin that the terms of
outright prohibition of Title VII, 42 U. S. C. §§2000e to 2000e-17, apply by
analogy to Title IX’s antidiscrimination provision, and that the remedies
available under the two statutes should also be the same. 911 F. 2d, at
622. Because Franklin does not pursue this contention here, we need not
address whether it has merit.

5Judge Johnson concurred specially, writing that the result was con-
trolled by Drayden v. Needville Independent School Dist., 642 F. 2d 129
(CA5 1981), and that there was no need to address whether Titles VI and
IX are grounded solely in the Spending Clause and whether Title VII
analysis should apply to an action under Titles VI or IX. See 911 F. 2d,
at 622-623.
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of whether such a right exists in the first place. Davis v.
Passman, 442 U. S. 228, 239 (1979). Thus, although we ex-
amine the text and history of a statute to determine whether
Congress intended to create a right of action, Touche Ross &
Co. v. Redington, 442 U. S. 560, 575-576 (1979), we presume
the availability of all appropriate remedies unless Congress
has expressly indicated otherwise. Dawvis, supra, at 246-
247. This principle has deep roots in our jurisprudence.

A

“[W]here legal rights have been invaded, and a federal
statute provides for a general right to sue for such invasion,
federal courts may use any available remedy to make good
the wrong done.” Bell v. Hood, 327 U. S. 678, 684 (1946).
The Court explained this longstanding rule as jurisdictional
and upheld the exercise of the federal courts’ power to award
appropriate relief so long as a cause of action existed under
the Constitution or laws of the United States. Ibid.

The Bell Court’s reliance on this rule was hardly revolu-
tionary. From the earliest years of the Republic, the Court
has recognized the power of the Judiciary to award appro-
priate remedies to redress injuries actionable in federal
court, although it did not always distinguish clearly between
a right to bring suit and a remedy available under such a
right. In Marbury v. Madison, 1 Cranch 137, 163 (1803), for
example, Chief Justice Marshall observed that our Govern-
ment “has been emphatically termed a government of laws,
and not of men. It will certainly cease to deserve this high
appellation, if the laws furnish no remedy for the violation
of a vested legal right.” This principle originated in the
English common law, and Blackstone described it as “a gen-
eral and indisputable rule, that where there is a legal right,
there is also a legal remedy, by suit or action at law, when-
ever that right is invaded.” 3 W. Blackstone, Commentaries
23 (1783). See also Ashby v. White, 1 Salk. 19, 21, 87 Eng.
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Rep. 808, 816 (Q. B. 1702) (“If a statute gives a right, the
common law will give a remedy to maintain that right . . .”).
In Kendall v. United States ex rel. Stokes, 12 Pet. 524
(1838), the Court applied these principles to an Act of Con-
gress that accorded a right of action in mail carriers to sue
for adjustment and settlement of certain claims for extra
services but which did not specify the precise remedy avail-
able to the carriers. After surveying possible remedies,
which included an action against the Postmaster General for
monetary damages, the Court held that the carriers were
entitled to a writ of mandamus compelling payment under
the terms of the statute. “It cannot be denied but that con-
gress had the power to command that act to be done,” the
Court stated; “and the power to enforce the performance of
the act must rest somewhere, or it will present a case which
has often been said to involve a monstrous absurdity in a
well organized government, that there should be no remedy,
although a clear and undeniable right should be shown to
exist. And if the remedy cannot be applied by the circuit
court of this district, it exists nowhere.” Id., at 624.
Dooley v. United States, 182 U. S. 222, 229 (1901), also re-
stated “the principle that a liability created by statute with-
out a remedy may be enforced by a common-law action.”
The Court relied upon this traditional presumption again
after passage of the Federal Safety Appliance Act of 1893,
ch. 196, 27 Stat. 531. In Texas & Pacific R. Co. v. Rigsby,
241 U. S. 33 (1916), the Court first had to determine whether
the Act supported an implied right of action. After answer-
ing that question in the affirmative, the Court then upheld a
claim for monetary damages: “A disregard of the command
of the statute is a wrongful act, and where it results in dam-
age to one of the class for whose especial benefit the statute
was enacted, the right to recover the damages from the
party in default is implied, according to a doctrine of the
common law . ...” Id., at 39. The foundation upon which
the Bell v. Hood Court articulated this traditional presump-
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tion, therefore, was well settled. See also Texas & New Or-
leans R. Co. v. Railway Clerks, 281 U. S. 548, 569 (1930).

B

Respondents and the United States as amicus curiae,
however, maintain that whatever the traditional presump-
tion may have been when the Court decided Bell v. Hood, it
has disappeared in succeeding decades. We do not agree.
In J I Case Co. v. Borak, 377 U.S. 426 (1964), the Court
adhered to the general rule that all appropriate relief is
available in an action brought to vindicate a federal right
when Congress has given no indication of its purpose with
respect to remedies. Relying on Bell v. Hood, the Borak
Court specifically rejected an argument that a court’s reme-
dial power to redress violations of the Securities Exchange
Act of 1934 was limited to a declaratory judgment. 377
U.S., at 433-434. The Court concluded that the federal
courts “have the power to grant all necessary remedial
relief” for violations of the Act. Id., at 435. As Justice
Clark’s opinion for the Court observed, this holding closely
followed the reasoning of a similar case brought under the
Securities Act of 1933, in which the Court had stated:

“‘The power to enforce implies the power to make effec-
tive the right of recovery afforded by the Act. And the
power to make the right of recovery effective implies
the power to utilize any of the procedures or actions
normally available to the litigant according to the exi-
gencies of the particular case.”” Id., at 433-434 (quot-
ing Deckert v. Independence Shares Corp., 311 U. S. 282,
288 (1940)).

That a statute does not authorize the remedy at issue “in so
many words is no more significant than the fact that it does
not in terms authorize execution to issue on a judgment.”
Id., at 288. Subsequent cases have been true to this posi-
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tion. See, e. g., Sullivan v. Little Hunting Park, Inc., 396
U. S. 229, 239 (1969), stating that the “existence of a statu-
tory right implies the existence of all necessary and appro-
priate remedies”; Carey v. Piphus, 435 U. S. 247, 255 (1978),
upholding damages remedy under Rev. Stat. §1979, 42
U.S. C. §1983, even though the enacting Congress had not
specifically provided such relief.

The United States contends that the traditional presump-
tion in favor of all appropriate relief was abandoned by the
Court in Dawvis v. Passman, 442 U. S. 228 (1979), and that
the Bell v. Hood rule was limited to actions claiming consti-
tutional violations. The United States quotes language in
Dawis to the effect that “the question of who may enforce a
statutory right is fundamentally different from the question
of who may enforce a right that is protected by the Constitu-
tion.” Dawis, 442 U. S., at 241. The Government’s position,
however, mirrors the very misunderstanding over the differ-
ence between a cause of action and the relief afforded under
it that sparked the confusion we attempted to clarify in
Davis. Whether Congress may limit the class of persons
who have a right of action under Title IX is irrelevant to the
issue in this lawsuit. To reiterate, “the question whether a
litigant has a ‘cause of action’ is analytically distinct and
prior to the question of what relief, if any, a litigant may
be entitled to receive.” Id., at 239. Dawvis, therefore, did
nothing to interrupt the long line of cases in which the Court
has held that if a right of action exists to enforce a federal
right and Congress is silent on the question of remedies, a
federal court may order any appropriate relief. See id., at
247, n. 26 (contrasting Brown v. GSA, 425 U. S. 820 (1976)).5

6 Cases cited by respondents and the United States since Dawvis are inap-
posite, either because they involved holdings that plaintiffs had no right
of action, see, e. 9., Virginia Bankshares, Inc. v. Sandberg, 501 U. S. 1083
(1991); Karahalios v. Federal Employees, 489 U. S. 527 (1989); Thompson
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Contrary to arguments by respondents and the United
States that Guardians Assn. v. Ciwil Service Comm’n of
New York City, 463 U. S. 582 (1983), and Consolidated Rail
Corporation v. Darrone, 465 U. S. 624 (1984), eroded this tra-
ditional presumption, those cases in fact support it. Though
the multiple opinions in Guardians suggest the difficulty of
inferring the common ground among the Justices in that
case, a clear majority expressed the view that damages were
available under Title VI in an action seeking remedies for an
intentional violation, and no Justice challenged the tradi-
tional presumption in favor of a federal court’s power to
award appropriate relief in a cognizable cause of action.
See Guardians, 463 U.S., at 595 (WHITE, J., joined by
REHNQUIST, J.); id., at 607-611 (Powell, J., concurring in
judgment, joined by Burger, C. J.); id., at 612, and n. 1
(O’CONNOR, J., concurring in judgment); id., at 624-628 (Mar-
shall, J., dissenting); id., at 636 (STEVENS, J., dissenting,
joined by Brennan and BLACKMUN, JJ.). The correctness of
this inference was made clear the following Term when the
Court unanimously held that the 1978 amendment to § 504 of
the Rehabilitation Act of 1973—which had expressly incorpo-
rated the “remedies, procedures, and rights set forth in title
VI” (29 U. S. C. §794a(a)(2))—authorizes an award of back-
pay. In Darrone, the Court observed that a majority in
Guardians had “agreed that retroactive relief is available to
private plaintiffs for all discrimination . . . that is actionable
under Title VI.” 465 U. S,, at 630, n. 9. The general rule,
therefore, is that absent clear direction to the contrary by

v. Thompson, 484 U. S. 174 (1988); Texas Industries, Inc. v. Radcliff Mate-
rials, Inc., 451 U. S. 630 (1981); California v. Sierra Club, 451 U. S. 287
(1981); Northwest Airlines, Inc. v. Transport Workers, 451 U. S. 77 (1981);
Touche Ross & Co. v. Redington, 442 U. S. 560 (1979); Securities Investor
Protection Corp. v. Barbour, 421 U. S. 412 (1975); or because the Court
rejected a claim for damages under a statute that expressly enumerated
the remedies available to plaintiffs, Massachusetts Mut. Life Ins. Co. v.
Russell, 473 U. S. 134 (1985).
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Congress, the federal courts have the power to award any
appropriate relief in a cognizable cause of action brought
pursuant to a federal statute.

II1

We now address whether Congress intended to limit appli-
cation of this general principle in the enforcement of Title
IX. See Bush v. Lucas, 462 U. S. 367, 378 (1983); Wyandotte
Transportation Co. v. United States, 389 U.S. 191, 200
(1967). Because the cause of action was inferred by the
Court in Cannon, the usual recourse to statutory text and
legislative history in the period prior to that decision neces-
sarily will not enlighten our analysis. Respondents and the
United States fundamentally misunderstand the nature of
the inquiry, therefore, by needlessly dedicating large por-
tions of their briefs to discussions of how the text and legisla-
tive intent behind Title IX are “silent” on the issue of avail-
able remedies. Since the Court in Cannon concluded that
this statute supported no express right of action, it is hardly
surprising that Congress also said nothing about the applica-
ble remedies for an implied right of action.

During the period prior to the decision in Cannon, the
inquiry in any event is not “‘basically a matter of statutory
construction,”” as the United States asserts. Brief for
United States as Amicus Curiae 8 (quoting Transamerica
Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 15 (1979)).
Rather, in determining Congress’ intent to limit application
of the traditional presumption in favor of all appropriate re-
lief, we evaluate the state of the law when the Legislature
passed Title IX. Cf. Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Curran, 456 U.S. 353, 378 (1982). In the
years before and after Congress enacted this statute, the
Court “follow[ed] a common-law tradition [and] regarded the
denial of a remedy as the exception rather than the rule.”
Id., at 375 (footnote omitted). As we outlined in Part II,
this has been the prevailing presumption in our federal
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courts since at least the early 19th century. In Cannon, the
majority upheld an implied right of action in part because in
the decade immediately preceding enactment of Title IX in
1972, this Court had found implied rights of action in six
cases.” In three of those cases, the Court had approved a
damages remedy. See, e. g., J. I. Case Co., 377 U. S., at 433;
Wyandotte Transportation Co., supra, at 207; Sullivan v.
Little Hunting Park, Inc., 396 U.S. 229 (1969). Wholly
apart from the wisdom of the Cannon holding, therefore, the
same contextual approach used to justify an implied right of
action more than amply demonstrates the lack of any legisla-
tive intent to abandon the traditional presumption in favor
of all available remedies.

In the years after the announcement of Cannon, on the
other hand, a more traditional method of statutory analysis
is possible, because Congress was legislating with full cogni-
zance of that decision. Our reading of the two amendments
to Title IX enacted after Cannon leads us to conclude that
Congress did not intend to limit the remedies available in
a suit brought under Title IX. In the Rehabilitation Act
Amendments of 1986, 100 Stat. 1845, 42 U. S. C. §2000d-7,
Congress abrogated the States’ Eleventh Amendment immu-
nity under Title IX, Title VI, §504 of the Rehabilitation Act
of 1973, and the Age Discrimination Act of 1975. This stat-
ute cannot be read except as a validation of Cannon’s hold-
ing. A subsection of the 1986 law provides that in a suit
against a State, “remedies (including remedies both at law
and in equity) are available for such a violation to the same
extent as such remedies are available for such a violation in
the suit against any public or private entity other than a

“J. I Case Co. v. Borak, 377 U. S. 426 (1964); Wyandotte Transportation
Co. v. United States, 389 U. S. 191 (1967); Jones v. Alfred H. Mayer Co.,
392 U. S. 409 (1968); Allen v. State Bd. of Elections, 393 U. S. 544 (1969),
Sullivan v. Little Hunting Park, Inc., 396 U. S. 229 (1969); and Superin-
tendent of Ins. of New York v. Bankers Life & Casualty Co., 404 U. S.
6 (1971).
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State.” 42 U.S.C. §2000d-7(a)(2). While it is true that
this saving clause says nothing about the nature of those
other available remedies, cf. Milwaukee v. Illinots, 451 U. S.
304, 329, n. 22 (1981), absent any contrary indication in the
text or history of the statute, we presume Congress enacted
this statute with the prevailing traditional rule in mind.

In addition to the Rehabilitation Act Amendments of 1986,
Congress also enacted the Civil Rights Restoration Act of
1987, Pub. L. 100-259, 102 Stat. 28. Without in any way
altering the existing rights of action and the corresponding
remedies permissible under Title IX, Title VI, §504 of the
Rehabilitation Act, and the Age Discrimination Act, Con-
gress broadened the coverage of these antidiscrimination
provisions in this legislation. In seeking to correct what
it considered to be an unacceptable decision on our part in
Grove City College v. Bell, 465 U. S. 555 (1984), Congress
made no effort to restrict the right of action recognized in
Canmnon and ratified in the 1986 Act or to alter the traditional
presumption in favor of any appropriate relief for violation
of a federal right. We cannot say, therefore, that Congress
has limited the remedies available to a complainant in a suit
brought under Title IX.

Iv

Respondents and the United States nevertheless suggest
three reasons why we should not apply the traditional pre-
sumption in favor of appropriate relief in this case.

A

First, respondents argue that an award of damages vio-
lates separation of powers principles because it unduly ex-
pands the federal courts’ power into a sphere properly
reserved to the Executive and Legislative Branches. Brief
for Respondents 22-25. In making this argument, respond-
ents misconceive the difference between a cause of action
and a remedy. Unlike the finding of a cause of action, which
authorizes a court to hear a case or controversy, the discre-
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tion to award appropriate relief involves no such increase
in judicial power. See generally Note, Federal Jurisdiction
in Suits for Damages Under Statutes Not Affording Such
Remedy, 48 Colum. L. Rev. 1090, 1094-1095 (1948). Federal
courts cannot reach out to award remedies when the Consti-
tution or laws of the United States do not support a cause of
action. Indeed, properly understood, respondents’ position
invites us to abdicate our historic judicial authority to award
appropriate relief in cases brought in our court system. It
is well to recall that such authority historically has been
thought necessary to provide an important safeguard against
abuses of legislative and executive power, see Kendall v.
United States ex rel. Stokes, 12 Pet. 524 (1838), as well as to
ensure an independent Judiciary. See generally Katz, The
Jurisprudence of Remedies: Constitutional Legality and the
Law of Torts in Bell v. Hood, 117 U. Pa. L. Rev. 1, 16-17
(1968). Moreover, selective abdication of the sort advocated
here would harm separation of powers principles in another
way, by giving judges the power to render inutile causes of
action authorized by Congress through a decision that no
remedy is available.
B

Next, consistent with the Court of Appeals’ reasoning, re-
spondents and the United States contend that the normal
presumption in favor of all appropriate remedies should not
apply because Title IX was enacted pursuant to Congress’
Spending Clause power. In Pennhurst State School and
Hospital v. Halderman, 451 U. S. 1, 28-29 (1981), the Court
observed that remedies were limited under such Spending
Clause statutes when the alleged violation was uninten-
tional. Respondents and the United States maintain that
this presumption should apply equally to intentional viola-
tions. We disagree. The point of not permitting monetary
damages for an unintentional violation is that the receiving
entity of federal funds lacks notice that it will be liable for a
monetary award. See id., at 17. This notice problem does
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not arise in a case such as this, in which intentional discrimi-
nation is alleged. Unquestionably, Title IX placed on the
Gwinnett County Public Schools the duty not to discriminate
on the basis of sex, and “when a supervisor sexually harasses
a subordinate because of the subordinate’s sex, that super-
visor ‘discriminate[s]’ on the basis of sex.” Meritor Sav.
Bank, FSB v. Vinson, 477 U. S. 57, 64 (1986). We believe
the same rule should apply when a teacher sexually harasses
and abuses a student. Congress surely did not intend for
federal moneys to be expended to support the intentional
actions it sought by statute to proscribe. Moreover, the
notion that Spending Clause statutes do not authorize mone-
tary awards for intentional violations is belied by our unani-
mous holding in Darrone. See 465 U. S., at 628. Respond-
ents and the United States characterize the backpay remedy
in Darrone as equitable relief, but this description is irrele-
vant to their underlying objection: that application of the
traditional rule in this case will require state entities to pay
monetary awards out of their treasuries for intentional viola-

tions of federal statutes.®
C

Finally, the United States asserts that the remedies per-
missible under Title IX should nevertheless be limited to
backpay and prospective relief. In addition to diverging
from our traditional approach to deciding what remedies are
available for violation of a federal right, this position con-
flicts with sound logic. First, both remedies are equitable
in nature, and it is axiomatic that a court should determine

8 Franklin argues that, in any event, Title IX should not be viewed solely
as having been enacted under Congress’ Spending Clause powers and that
it also rests on powers derived from §5 of the Fourteenth Amendment.
See Brief for Petitioner 19, n. 10. Because we conclude that a money
damages remedy is available under Title IX for an intentional violation
irrespective of the constitutional source of Congress’ power to enact the
statute, we need not decide which power Congress utilized in enacting
Title IX.
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the adequacy of a remedy in law before resorting to equita-
ble relief. Under the ordinary convention, the proper in-
quiry would be whether monetary damages provided an
adequate remedy, and if not, whether equitable relief would
be appropriate. Whitehead v. Shattuck, 138 U. S. 146, 150
(1891). See generally C. McCormick, Damages 1 (1935).
Moreover, in this case the equitable remedies suggested by
respondent and the Federal Government are clearly inade-
quate. Backpay does nothing for petitioner, because she
was a student when the alleged discrimination occurred.
Similarly, because Hill—the person she claims subjected her
to sexual harassment—no longer teaches at the school and
she herself no longer attends a school in the Gwinnett sys-
tem, prospective relief accords her no remedy at all. The
Government’s answer that administrative action helps other
similarly situated students in effect acknowledges that its
approach would leave petitioner remediless.

v

In sum, we conclude that a damages remedy is available
for an action brought to enforce Title IX. The judgment of
the Court of Appeals, therefore, is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

So ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and
JUSTICE THOMAS join, concurring in the judgment.

The substantive right at issue here is one that Congress
did not expressly create, but that this Court found to be “im-
plied.” See Cannon v. University of Chicago, 441 U. S. 677
(1979). Quite obviously, the search for what was Congress’
remedial intent as to a right whose very existence Congress
did not expressly acknowledge is unlikely to succeed, see
ante, at 71; it is “hardly surprising,” as the Court says, ibid.,
that the usual sources yield no explicit answer.
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The Court finds an implicit answer, however, in the legisla-
tors’ presumptive awareness of our practice of using “any
available remedy” to redress violations of legal rights. Bell
v. Hood, 327 U. S. 678, 684 (1946); see ante, at 72-73. This
strikes me as question begging. We can plausibly assume
acquiescence in our Bell v. Hood presumption when the Leg-
islature says nothing about remedy in expressly creating a
private right of action; perhaps even when it says nothing
about remedy in creating a private right of action by clear
textual implication; but not, I think, when it says nothing
about remedy in a statute in which the courts divine a pri-
vate right of action on the basis of “contextual” evidence
such as that in Cannon, which charged Congress with knowl-
edge of a court of appeals’ creation of a cause of action under
a similarly worded statute. See Cannon, supra, at 696—698.
Whatever one thinks of the validity of the last approach, it
surely rests on attributed rather than actual congressional
knowledge. It does not demonstrate an explicit legislative
decision to create a cause of action, and so could not be ex-
pected to be accompanied by a legislative decision to alter
the application of Bell v. Hood. Given the nature of Cannon
and some of our earlier “implied right of action” cases, what
the Court’s analytical construct comes down to is this: Unless
Congress expressly legislates a more limited remedial policy
with respect to rights of action it does not know it is creat-
ing, it intends the full gamut of remedies to be applied.

In my view, when rights of action are judicially “implied,”
categorical limitations upon their remedial scope may be
judicially implied as well. Cf. Cort v. Ash, 422 U.S. 66,
84-85 (1975). Although we have abandoned the expansive
rights-creating approach exemplified by Cannon, see Touche
Ross & Co. v. Redington, 442 U.S. 560, 575-576 (1979);
Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U. S.
11, 18, 23-24 (1979)—and perhaps ought to abandon the no-
tion of implied causes of action entirely, see Thompson v.
Thompson, 484 U. S. 174, 191 (1988) (SCALIA, J., concurring
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in judgment)—causes of action that came into existence
under the ancien regime should be limited by the same logic
that gave them birth. To require, with respect to a right
that is not consciously and intentionally created, that any
limitation of remedies must be express, is to provide, in ef-
fect, that the most questionable of private rights will also
be the most expansively remediable. As the United States
puts it, “[wlhatever the merits of ‘implying’ rights of action
may be, there is no justification for treating [congressional]
silence as the equivalent of the broadest imaginable grant
of remedial authority.” Brief for United States as Amicus
Curiae 12-13.

I nonetheless agree with the Court’s disposition of this
case. Because of legislation enacted subsequent to Cannon,
it is too late in the day to address whether a judicially im-
plied exclusion of damages under Title IX would be appro-
priate. The Rehabilitation Act Amendments of 1986, 42
U. S. C. §2000d-7(a)(2), must be read, in my view, not only
“as a validation of Cannon’s holding,” ante, at 72, but also as
an implicit acknowledgment that damages are available.
See 42 U. S. C. §2000d-7(a)(1) (withdrawing the States’ Elev-
enth Amendment immunity); § 2000d-7(a)(2) (providing that,
in suits against States, “remedies (including remedies both
at law and in equity) are available for [violations of Title IX]
to the same extent as such remedies are available for such a
violation in the suit against any public or private entity other
than a State”). I therefore concur in the judgment.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 90-1278. Argued November 12, 1991—Decided February 26, 1992

On its 1978 federal income tax return, petitioner corporation claimed a
deduction for certain investment banking fees and expenses that it in-
curred during a friendly acquisition in which it was transformed from a
publicly held, freestanding corporation into a wholly owned subsidiary.
After respondent Commissioner disallowed the claim, petitioner sought
reconsideration in the Tax Court, adding to its claim deductions for legal
fees and other acquisition-related expenses. The Tax Court ruled that
because long-term benefits accrued to petitioner from the acquisition,
the expenditures were capital in nature and not deductible under
§162(a) of the Internal Revenue Code as “ordinary and necessary” busi-
ness expenses. The Court of Appeals affirmed, rejecting petitioner’s
argument that, because the expenses did not “create or enhance . .. a
separate and distinct additional asset,” see Commissioner v. Lincoln
Savings & Loan Assn., 403 U. S. 345, 354, they could not be capitalized
under §263 of the Code.

Held: Petitioner’s expenses do not qualify for deduction under §162(a).
Deductions are exceptions to the norm of capitalization and are allowed
only if there is clear provision for them in the Code and the taxpayer
has met the burden of showing a right to the deduction. Commissioner
v. Lincoln Savings & Loan Assn., supra, holds simply that the creation
of a separate and distinct asset may be a sufficient condition for classifi-
cation as a capital expenditure, not that it is a prerequisite to such classi-
fication. Nor does Lincoln Savings prohibit reliance on future benefit
as means of distinguishing an ordinary business expense from a capital
expenditure. Although the presence of an incidental future benefit may
not warrant capitalization, a taxpayer’s realization of benefits beyond
the year in which the expenditure is incurred is important in determin-
ing whether the appropriate tax treatment is immediate deduction or
capitalization. The record in the instant case amply supports the lower
courts’ findings that the transaction produced significant benefits to
petitioner extending beyond the tax year in question. Pp. 83-90.

918 F. 2d 426, affirmed.

BLACKMUN, J., delivered the opinion for a unanimous Court.
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Richard J. Hiegel argued the cause for petitioner. With
him on the briefs were Geoffrey R. S. Brown, Rory O. Mill-
son, and Richard H. Walker.

Kent L. Jones argued the cause for respondent. With him
on the brief were Solicitor General Starr, Assistant Attor-
ney General Peterson, Deputy Solicitor General Wallace,
Gilbert S. Rothenberg, and Bruce R. Ellisen.*

JUSTICE BLACKMUN delivered the opinion of the Court.

In this case we must decide whether certain professional
expenses incurred by a target corporation in the course of a
friendly takeover are deductible by that corporation as “ordi-
nary and necessary” business expenses under § 162(a) of the
Internal Revenue Code.

I

Most of the relevant facts are stipulated. See App. 12,
149. Petitioner INDOPCO, Inc., formerly named National
Starch and Chemical Corporation and hereinafter referred
to as National Starch, is a Delaware corporation that manu-
factures and sells adhesives, starches, and specialty chemical
products. In October 1977, representatives of Unilever
United States, Inc., also a Delaware corporation (Unilever),!
expressed interest in acquiring National Starch, which was
one of its suppliers, through a friendly transaction. Na-
tional Starch at the time had outstanding over 6,563,000 com-
mon shares held by approximately 3,700 shareholders. The
stock was listed on the New York Stock Exchange. Frank
and Anna Greenwall were the corporation’s largest share-
holders and owned approximately 14.5% of the common.
The Greenwalls, getting along in years and concerned about

*Timothy J. McCormally and Mary L. Fahey filed a brief for the Tax
Executives Institute, Inc., as amicus curiae urging reversal.

! Unilever is a holding company. Its then principal subsidiaries were
Lever Brothers Co. and Thomas J. Lipton, Inc.
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their estate plans, indicated that they would transfer their
shares to Unilever only if a transaction tax free for them
could be arranged.

Lawyers representing both sides devised a “reverse sub-
sidiary cash merger” that they felt would satisfy the Green-
walls’ concerns. Two new entities would be created—Na-
tional Starch and Chemical Holding Corp. (Holding), a
subsidiary of Unilever, and NSC Merger, Inc., a subsidiary
of Holding that would have only a transitory existence. In
an exchange specifically designed to be tax free under §351
of the Internal Revenue Code, 26 U.S.C. §351, Holding
would exchange one share of its nonvoting preferred stock
for each share of National Starch common that it received
from National Starch shareholders. Any National Starch
common that was not so exchanged would be converted into
cash in a merger of NSC Merger, Inc., into National Starch.

In November 1977, National Starch’s directors were for-
mally advised of Unilever’s interest and the proposed trans-
action. At that time, Debevoise, Plimpton, Liyons & Gates,
National Starch’s counsel, told the directors that under Dela-
ware law they had a fiduciary duty to ensure that the pro-
posed transaction would be fair to the shareholders. Na-
tional Starch thereupon engaged the investment banking
firm of Morgan Stanley & Co., Inc., to evaluate its shares, to
render a fairness opinion, and generally to assist in the event
of the emergence of a hostile tender offer.

Although Unilever originally had suggested a price be-
tween $65 and $70 per share, negotiations resulted in a final
offer of $73.50 per share, a figure Morgan Stanley found to
be fair. Following approval by National Starch’s board and
the issuance of a favorable private ruling from the Internal
Revenue Service that the transaction would be tax free
under §351 for those National Starch shareholders who ex-
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changed their stock for Holding preferred, the transaction
was consummated in August 1978.2

Morgan Stanley charged National Starch a fee of
$2,200,000, along with $7,586 for out-of-pocket expenses and
$18,000 for legal fees. The Debevoise firm charged National
Starch $490,000, along with $15,069 for out-of-pocket ex-
penses. National Starch also incurred expenses aggregat-
ing $150,962 for miscellaneous items—such as accounting,
printing, proxy solicitation, and Securities and Exchange
Commission fees—in connection with the transaction. No
issue is raised as to the propriety or reasonableness of
these charges.

On its federal income tax return for its short taxable year
ended August 15, 1978, National Starch claimed a deduction
for the $2,225,586 paid to Morgan Stanley, but did not deduct
the $505,069 paid to Debevoise or the other expenses. Upon
audit, the Commissioner of Internal Revenue disallowed the
claimed deduction and issued a notice of deficiency. Peti-
tioner sought redetermination in the United States Tax
Court, asserting, however, not only the right to deduct the
investment banking fees and expenses but, as well, the legal
and miscellaneous expenses incurred.

The Tax Court, in an unreviewed decision, ruled that the
expenditures were capital in nature and therefore not de-
ductible under §162(a) in the 1978 return as “ordinary and
necessary expenses.” National Starch and Chemical Corp.
v. Commissioner, 93 T. C. 67 (1989). The court based its
holding primarily on the long-term benefits that accrued to
National Starch from the Unilever acquisition. Id., at 75.
The United States Court of Appeals for the Third Circuit
affirmed, upholding the Tax Court’s findings that “both Uni-
lever’s enormous resources and the possibility of synergy
arising from the transaction served the long-term better-

2 Approximately 21% of National Starch common was exchanged for
Holding preferred. The remaining 79% was exchanged for cash. App.
14.
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ment of National Starch.” National Starch & Chemical
Corp. v. Commissioner, 918 F. 2d 426, 432-433 (1990). In
so doing, the Court of Appeals rejected National Starch’s
contention that, because the disputed expenses did not “cre-
ate or enhance . . . a separate and distinct additional asset,”
see Commissioner v. Lincoln Savings & Loan Assn., 403
U. S. 345, 354 (1971), they could not be capitalized and there-
fore were deductible under §162(a). 918 F. 2d, at 428-431.
We granted certiorari to resolve a perceived conflict on the
issue among the Courts of Appeals.? 500 U.S. 914 (1991).

II

Section 162(a) of the Internal Revenue Code allows the
deduction of “all the ordinary and necessary expenses paid
or incurred during the taxable year in carrying on any trade
or business.” 26 U.S.C. §162(a). In contrast, §263 of the
Code allows no deduction for a capital expenditure—an
“amount paid out for new buildings or for permanent im-
provements or betterments made to increase the value of
any property or estate.” §263(a)(1). The primary effect of
characterizing a payment as either a business expense or a
capital expenditure concerns the timing of the taxpayer’s
cost recovery: While business expenses are currently deduct-
ible, a capital expenditure usually is amortized and depreci-

3Compare the Third Circuit’s opinion, 918 F. 2d, at 430, with NCNB
Corp. v. United States, 684 F. 2d 285, 293-294 (CA4 1982) (bank expendi-
tures for expansion-related planning reports, feasibility studies, and regu-
latory applications did not “create or enhance separate and identifiable
assets,” and therefore were ordinary and necessary expenses under
§162(a)), and Briarcliff Candy Corp. v. Commissioner, 475 F. 2d 775, 782
(CA2 1973) (suggesting that Lincoln Savings “brought about a radical
shift in emphasis,” making capitalization dependent on whether the ex-
penditure creates or enhances a separate and distinct additional asset).
See also Central Texas Savings & Loan Assn. v. United States, 731 F. 2d
1181, 1184 (CA5 1984) (inquiring whether establishment of new branches
“creates a separate and distinct additional asset” so that capitalization is
the proper tax treatment).
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ated over the life of the relevant asset, or, where no specific
asset or useful life can be ascertained, is deducted upon dis-
solution of the enterprise. See 26 U.S.C. §§167(a) and
336(a); Treas. Reg. §1.167(a), 26 CFR §1.167(a) (1991).
Through provisions such as these, the Code endeavors to
match expenses with the revenues of the taxable period to
which they are properly attributable, thereby resulting in a
more accurate calculation of net income for tax purposes.
See, e. g., Commissioner v. Idaho Power Co., 418 U. S. 1, 16
(1974); Ellis Banking Corp. v. Commissioner, 688 F. 2d 1376,
1379 (CA11 1982), cert. denied, 463 U. S. 1207 (1983).

In exploring the relationship between deductions and capi-
tal expenditures, this Court has noted the “familiar rule”
that “an income tax deduction is a matter of legislative grace
and that the burden of clearly showing the right to the
claimed deduction is on the taxpayer.” Interstate Transit
Lines v. Commissioner, 319 U. S. 590, 593 (1943); Deputy v.
Du Pont, 308 U. S. 488, 493 (1940); New Colonial Ice Co. v.
Helvering, 292 U. S. 435, 440 (1934). The notion that deduc-
tions are exceptions to the norm of capitalization finds sup-
port in various aspects of the Code. Deductions are specifi-
cally enumerated and thus are subject to disallowance in
favor of capitalization. See §§161 and 261. Nondeductible
capital expenditures, by contrast, are not exhaustively enu-
merated in the Code; rather than providing a “complete list
of nondeductible expenditures,” Lincoln Savings, 403 U. S.,
at 358, §263 serves as a general means of distinguishing capi-
tal expenditures from current expenses. See Commissioner
v. Idaho Power Co., 418 U. S., at 16. For these reasons, de-
ductions are strictly construed and allowed only “as there is
a clear provision therefor.” New Colonial Ice Co. v. Helve-
ring, 292 U. S., at 440; Deputy v. Du Pont, 308 U. S., at 493.4

4See also Johnson, The Expenditures Incurred by the Target Corpora-
tion in an Acquisitive Reorganization are Dividends to the Shareholders,
53 Tax Notes 463, 478 (1991) (noting the importance of a “strong law of
capitalization” to the tax system).
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The Court also has examined the interrelationship be-
tween the Code’s business expense and capital expenditure
provisions.” In so doing, it has had occasion to parse §162(a)
and explore certain of its requirements. For example, in
Lincoln Savings, we determined that, to qualify for deduc-
tion under §162(a), “an item must (1) be ‘paid or incurred
during the taxable year,” (2) be for ‘carrying on any trade or
business,” (3) be an ‘expense,” (4) be a ‘necessary’ expense,
and (5) be an ‘ordinary’ expense.” 403 U. S., at 352. See
also Commissioner v. Tellier, 383 U. S. 687, 689 (1966) (the
term “necessary” imposes “only the minimal requirement
that the expense be ‘appropriate and helpful’ for ‘the de-
velopment of the [taxpayer’s] business,”” quoting Welch v.
Helvering, 290 U. S. 111, 113 (1933)); Deputy v. Du Pont, 308
U. S, at 495 (to qualify as “ordinary,” the expense must re-
late to a transaction “of common or frequent occurrence in

5See, e. g., Commissioner v. Idaho Power Co., 418 U. S. 1 (1974) (equip-
ment depreciation allocable to construction of capital facilities is to be
capitalized); United States v. Mississippt Chemical Corp., 405 U. S. 298
(1972) (cooperatives’ required purchases of stock in Bank for Cooperatives
are not currently deductible); Commissioner v. Lincoln Savings & Loan
Assn., 403 U. S. 345 (1971) (additional premiums paid by bank to federal
insurers are capital expenditures); Woodward v. Commissioner, 397 U. S.
572 (1970) (legal, accounting, and appraisal expenses incurred in purchas-
ing minority stock interest are capital expenditures); United States v.
Hilton Hotels Corp., 397 U. S. 580 (1970) (consulting, legal, and other pro-
fessional fees incurred by acquiring firm in minority stock appraisal
proceeding are capital expenditures); Commissioner v. Tellier, 383 U. S.
687 (1966) (legal expenses incurred in defending against securities fraud
charges are deductible under §162(a)); Commissioner v. Heininger, 320
U. S. 467 (1943) (legal expenses incurred in disputing adverse postal desig-
nation are deductible as ordinary and necessary expenses); Interstate
Transit Lines v. Commissioner, 319 U. S. 590 (1943) (payment by parent
company to cover subsidiary’s operating deficit is not deductible as a busi-
ness expense); Deputy v. Du Pont, 308 U. S. 488 (1940) (expenses incurred
by shareholder in helping executives of company acquire stock are not
deductible); Helvering v. Winmill, 305 U. S. 79 (1938) (brokerage commis-
sions are capital expenditures); Welch v. Helvering, 290 U. S. 111 (1933)
(payments of former employer’s debts are capital expenditures).
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the type of business involved”). The Court has recognized,
however, that the “decisive distinctions” between current ex-
penses and capital expenditures “are those of degree and not
of kind,” Welch v. Helvering, 290 U. S., at 114, and that be-
cause each case “turns on its special facts,” Deputy v. Du
Pont, 308 U. S., at 496, the cases sometimes appear difficult
to harmonize. See Welch v. Helvering, 290 U. S., at 116.

National Starch contends that the decision in Lincoln Sav-
1ngs changed these familiar backdrops and announced an ex-
clusive test for identifying capital expenditures, a test in
which “creation or enhancement of an asset” is a prerequisite
to capitalization, and deductibility under § 162(a) is the rule
rather than the exception. Brief for Petitioner 16. We do
not agree, for we conclude that National Starch has overread
Lincoln Savings.

In Lincoln Savings, we were asked to decide whether cer-
tain premiums, required by federal statute to be paid by a
savings and loan association to the Federal Savings and Loan
Insurance Corporation (FSLIC), were ordinary and neces-
sary expenses under § 162(a), as Lincoln Savings argued and
the Court of Appeals had held, or capital expenditures under
§263, as the Commissioner contended. We found that the
“additional” premiums, the purpose of which was to provide
FSLIC with a secondary reserve fund in which each insured
institution retained a pro rata interest recoverable in certain
situations, “servle] to create or enhance for Lincoln what is
essentially a separate and distinct additional asset.” 403
U.S., at 354. “[A]s an inevitable consequence,” we con-
cluded, “the payment is capital in nature and not an expense,
let alone an ordinary expense, deductible under §162(a).”
Ibid.

Lincoln Savings stands for the simple proposition that a
taxpayer’s expenditure that “serves to create or enhance . . .
a separate and distinct” asset should be capitalized under
§263. It by no means follows, however, that only expendi-
tures that create or enhance separate and distinet assets are



Cite as: 503 U. S. 79 (1992) 87

Opinion of the Court

to be capitalized under §263. We had no occasion in Lincoln
Savings to consider the tax treatment of expenditures that,
unlike the additional premiums at issue there, did not create
or enhance a specific asset, and thus the case cannot be read
to preclude capitalization in other circumstances. In short,
Lincoln Savings holds that the creation of a separate and
distinct asset well may be a sufficient, but not a necessary,
condition to classification as a capital expenditure. See Gen-
eral Bancshares Corp. v. Commissioner, 326 F. 2d 712, 716
(CAS8) (although expenditures may not “resul[t] in the acqui-
sition or increase of a corporate asset, . . . these expenditures
are not, because of that fact, deductible as ordinary and nec-
essary business expenses”), cert. denied, 379 U. S. 832 (1964).

Nor does our statement in Lincoln Savings, 403 U. S., at
354, that “the presence of an ensuing benefit that may have
some future aspect is not controlling” prohibit reliance on
future benefit as a means of distinguishing an ordinary busi-
ness expense from a capital expenditure.® Although the
mere presence of an incidental future benefit—“some future
aspect”—may not warrant capitalization, a taxpayer’s real-
ization of benefits beyond the year in which the expenditure
is incurred is undeniably important in determining whether
the appropriate tax treatment is immediate deduction or
capitalization. See United States v. Mississippi Chemical
Corp., 405 U. S. 298, 310 (1972) (expense that “is of value
in more than one taxable year” is a nondeductible capital
expenditure); Central Texas Savings & Loan Assn. v. United
States, 731 F. 2d 1181, 1183 (CA5 1984) (“While the period of
the benefits may not be controlling in all cases, it nonetheless

6 Petitioner contends that, absent a separate-and-distinct-asset require-
ment for capitalization, a taxpayer will have no “principled basis” upon
which to differentiate business expenses from capital expenditures. Brief
for Petitioner 37-41. We note, however, that grounding tax status on the
existence of an asset would be unlikely to produce the bright-line rule that
petitioner desires, given that the notion of an “asset” is itself flexible and
amorphous. See Johnson, 53 Tax Notes, at 477-478.
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remains a prominent, if not predominant, characteristic of a
capital item”). Indeed, the text of the Code’s capitalization
provision, §263(a)(1), which refers to “permanent improve-
ments or betterments,” itself envisions an inquiry into the
duration and extent of the benefits realized by the taxpayer.

III

In applying the foregoing principles to the specific expend-
itures at issue in this case, we conclude that National Starch
has not demonstrated that the investment banking, legal, and
other costs it incurred in connection with Unilever’s acquisi-
tion of its shares are deductible as ordinary and necessary
business expenses under § 162(a).

Although petitioner attempts to dismiss the benefits that
accrued to National Starch from the Unilever acquisition as
“entirely speculative” or “merely incidental,” Brief for Peti-
tioner 39-40, the Tax Court’s and the Court of Appeals’ find-
ings that the transaction produced significant benefits to Na-
tional Starch that extended beyond the tax year in question
are amply supported by the record. For example, in com-
menting on the merger with Unilever, National Starch’s 1978
“Progress Report” observed that the company would “bene-
fit greatly from the availability of Unilever’s enormous re-
sources, especially in the area of basic technology.” App. 43.
See also id., at 46 (Unilever “provides new opportunities
and resources”). Morgan Stanley’s report to the National
Starch board concerning the fairness to shareholders of a
possible business combination with Unilever noted that Na-
tional Starch management “feels that some synergy may
exist with the Unilever organization given a) the nature of
the Unilever chemical, paper, plastics and packaging opera-
tions . . . and b) the strong consumer products orientation of
Unilever United States, Inc.” Id., at 77-78.

In addition to these anticipated resource-related benefits,
National Starch obtained benefits through its transformation
from a publicly held, freestanding corporation into a wholly
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owned subsidiary of Unilever. The Court of Appeals noted
that National Starch management viewed the transaction as
“‘swapping approximately 3500 shareholders for one.”” 918
F. 2d, at 427; see also App. 223. Following Unilever’s ac-
quisition of National Starch’s outstanding shares, National
Starch was no longer subject to what even it terms the “sub-
stantial” shareholder-relations expenses a publicly traded
corporation incurs, including reporting and disclosure obliga-
tions, proxy battles, and derivative suits. Brief for Peti-
tioner 24. The acquisition also allowed National Starch, in
the interests of administrative convenience and simplicity, to
eliminate previously authorized but unissued shares of pre-
ferred and to reduce the total number of authorized shares
of common from 8,000,000 to 1,000. See 93 T. C., at 74.
Courts long have recognized that expenses such as these,
“‘incurred for the purpose of changing the corporate struc-
ture for the benefit of future operations are not ordinary and
necessary business expenses.”” General Bancshares Corp.
v. Commissioner, 326 F. 2d, at 715 (quoting Farmers Union
Corp. v. Commissioner, 300 F. 2d 197, 200 (CA9), cert. de-
nied, 371 U. S. 861 (1962)). See also B. Bittker & J. Eustice,
Federal Income Taxation of Corporations and Shareholders
5-33 to 5-36 (bth ed. 1987) (describing “well-established
rule” that expenses incurred in reorganizing or restructur-
ing corporate entity are not deductible under § 162(a)). De-
ductions for professional expenses thus have been disallowed
in a wide variety of cases concerning changes in corporate
structure.” Although support for these decisions can be

“See, e. g., McCrory Corp. v. United States, 651 F. 2d 828 (CA2 1981)
(statutory merger under 26 U. S. C. §368(a)(1)(A)); Bilar Tool & Die Corp.
v. Commissioner, 530 F. 2d 708 (CA6 1976) (division of corporation into
two parts); E. I. du Pont de Nemours & Co. v. United States, 432 F. 2d
1052 (CA3 1970) (creation of new subsidiary to hold assets of prior joint
venture); General Bancshares Corp. v. Commissioner, 326 F. 2d 712, 715
(CAS8) (stock dividends), cert. denied, 379 U. S. 832 (1964); Mills Estate,
Inc. v. Commissioner, 206 F. 2d 244 (CA2 1953) (recapitalization).
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found in the specific terms of § 162(a), which require that de-
ductible expenses be “ordinary and necessary” and incurred
“in carrying on any trade or business,”® courts more fre-
quently have characterized an expenditure as capital in na-
ture because “the purpose for which the expenditure is made
has to do with the corporation’s operations and betterment,
sometimes with a continuing capital asset, for the duration
of its existence or for the indefinite future or for a time some-
what longer than the current taxable year.” General Banc-
shares Corp. v. Commassioner, 326 F. 2d, at 715. See also
Mills Estate, Inc. v. Commissioner, 206 F. 2d 244, 246 (CA2
1953). The rationale behind these decisions applies equally
to the professional charges at issue in this case.

Iv

The expenses that National Starch incurred in Unilever’s
friendly takeover do not qualify for deduction as “ordinary
and necessary” business expenses under §162(a). The fact
that the expenditures do not create or enhance a separate
and distinet additional asset is not controlling; the
acquisition-related expenses bear the indicia of capital ex-
penditures and are to be treated as such.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

8See, e. g., Motion Picture Capital Corp. v. Commissioner, 80 F. 2d 872,
873-874 (CA2 1936) (recognizing that expenses may be “ordinary and nec-
essary” to corporate merger, and that mergers may be “ordinary and nec-
essary business occurrences,” but declining to find that merger is part of
“ordinary and necessary business activities,” and concluding that expenses
are therefore not deductible); Greenstein, The Deductibility of Takeover
Costs After National Starch, 69 Taxes 48, 49 (1991) (expenses incurred to
facilitate transfer of business ownership do not satisfy the “carrying on [a]
trade or business” requirement of § 162(a)).
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ARKANSAS ET AL. v. OKLAHOMA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 90-1262. Argued December 11, 1991—Decided February 26, 1992*

The Clean Water Act provides for two sets of water quality measures:
effluent limitations, which are promulgated by the Environmental Pro-
tection Agency (EPA or Agency), and water quality standards, which
are promulgated by the States. The Act generally prohibits the dis-
charge of effluent into a navigable body of water unless the point source
obtains a National Pollution Discharge Elimination System (NPDES)
permit from a State with an EPA-approved permit program or from the
EPA itself. A Fayetteville, Arkansas, sewage treatment plant received
an EPA-issued permit, authorizing it to discharge effluent into a stream
that ultimately reaches the Illinois River upstream from the Oklahoma
border. Respondents, Oklahoma and other Oklahoma parties, chal-
lenged the permit before the EPA, alleging, inter alia, that the dis-
charge violated Oklahoma water quality standards, which allow no deg-
radation of water quality in the upper Illinois River. The EPA’s Chief
Judicial Officer remanded the initial affirmance of the permit by the
Administrative Law Judge (ALJ), ruling that the Act requires an
NPDES permit to impose any effluent limitations necessary to comply
with applicable state water quality standards, and that those standards
would be violated only if the record shows by a preponderance of the
evidence that the discharge would cause an actual detectable violation
of Oklahoma’s water quality standards. The ALJ then made detailed
findings of fact, concluding that Fayetteville had satisfied the Chief Judi-
cial Officer’s standard, and the Chief Judicial Officer sustained the per-
mit’s issuance. The Court of Appeals reversed, ruling that the Act does
not allow a permit to be issued where a proposed source would discharge
effluent that would contribute to conditions currently constituting a vio-
lation of applicable water quality standards. It concluded that the Illi-
nois River was already degraded, that the Fayetteville effluent would
reach the river in Oklahoma, and that the effluent would contribute to
the river’s deterioration even though it would not detectably affect the
river’s water quality.

*Together with No. 90-1266, Environmental Protection Agency V.
Oklahoma et al., also on certiorari to the same court.
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Held: The EPA’s action was authorized by the Clean Water Act.

Pp. 98-114.

(@) Where interstate discharge is involved, both federal common law
of nuisance, Milwaukee v. Illinois, 451 U. S. 304, and an affected State’s
common law, International Paper Co. v. Ouellette, 479 U. S. 481, 493, are
pre-empted. Affected States may not block a permit, but must apply to
the EPA Administrator, who may disapprove a plan if he concludes that
the discharge will have an undue impact on interstate waters. Id., at
490-491. Pp. 98-101.

(b) The EPA has construed the Act as requiring that EPA-issued per-
mits comply with the requirements for a permit issued under an ap-
proved state plan and with §401(a) of the Act, which appears to prohibit
the issuance of a federal permit over the objection of an affected State
unless compliance with the affected State’s water quality requirements
can be insured. Pp. 101-103.

(¢ The EPA’s requirement that the Fayetteville discharge comply
with Oklahoma’s water quality standards is a reasonable exercise of the
substantial statutory discretion Congress has vested in the Agency.
There is no need to address the question whether the Act requires com-
pliance with affected States’ standards, for it clearly does not limit the
EPA’s authority to mandate such compliance. EPA regulations, which
since 1973 have required that an NPDES permit not be issued when
compliance with affected States’ water quality standards cannot be in-
sured, are a reasonable exercise of the Agency’s discretion and are a
well-tailored means of reaching the Act’s goal of achieving state water
quality standards. The EPA’s authority is not constrained by the limits
in Ouellette, supra, concerning an affected State’s direct input into the
permit process, does not conflict with the Act’s legislative history and
statutory scheme, and is not incompatible with the balance among
competing policies and interests that Congress struck in the Act.
Pp. 104-107.

(d) Contrary to the Court of Appeals’ interpretation, nothing in the
Act mandates a complete ban on discharges into a waterway that is in
violation of existing water quality standards. Instead, the Act vests in
the EPA and the States broad authority to develop long-range, area-
wide programs to alleviate and eliminate existing pollution. Pp.107-108.

(e) The Court of Appeals exceeded the legitimate scope of judicial
review of an agency adjudication when it invalidated the EPA’s issuance
of the permit on the ground that the Agency misinterpreted Oklahoma’s
water quality standards. It substituted its own reading of the law for
the EPA’s. Thus, it failed to give substantial deference to the Agency’s
reasonable, consistently held interpretation of its own regulations,
which incorporate the Oklahoma standards. It also disregarded well-
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established standards for reviewing factual findings of agencies by mak-
ing its own factual findings when the ALJ’s findings were supported by
substantial evidence. See generally Universal Camera Corp. v. NLRB,
340 U. 8. 474. As aresult, the court’s conclusion that the river’s degra-
dation was an important and relevant factor which the EPA failed to
consider was based on its own erroneous interpretation of the control-
ling law. Had it been properly respectful of the EPA’s permissible
reading of the Act—that what matters is not the river’s current status,
but whether the proposed discharge will have a detectable effect on that
status—it would not have adjudged the Agency’s decision arbitrary and
capricious. Pp. 109-114.

908 F. 2d 595, reversed.

STEVENS, J., delivered the opinion for a unanimous Court.

Edward W. Warren argued the cause for petitioners in No.
90-1262. With him on the briefs were Winston Bryant,
Attorney General of Arkansas, Mary B. Stallcup, Angela
S. Jegley, David G. Norrell, James N. McCord, Walter R.
Niblock, and Nancy L. Homm. Deputy Solicitor General
Wallace argued the cause for petitioner in No. 90-1266.
With him on the briefs were Solicitor General Starr, Assist-
ant Attorney General Stewart, Harriet S. Shapiro, Michael
A. McCord, Anne S. Almy, Gary S. Guzy, and E. Donald
Elliott.

Robert A. Butkin, Assistant Attorney General of OKkla-
homa, argued the cause for respondents in both cases. With
him on the brief for respondents State of Oklahoma et al.
were Susan B. Loving, Attorney General, Brita Haugland
Cantrell, Assistant Attorney General, and Julian Fite.
Theodore E. Dinsmoor and Susan Hedman filed a brief for
respondent Oklahoma Wildlife Federation.

TBriefs of amici curiae urging reversal were filed for the State of Colo-
rado by Gale A. Norton, Attorney General, Raymond T. Slaughter, Chief
Deputy Attorney General, Timothy M. Tymkovich, Solicitor General,
Martha E. Rudolph, Assistant Attorney General, and Martha Phillips
Allbright,; for the State of Nevada et al. by Nicholas J. Spaeth, Attorney
General of North Dakota, Frankie Sue Del Papa, Attorney General of
Nevada, John P. Arnold, Attorney General of New Hampshire, and Mark
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JUSTICE STEVENS delivered the opinion of the Court.

Pursuant to the Clean Water Act, 86 Stat. 816, as amended,
33 U.S. C. §1251 et seq., the Environmental Protection
Agency (EPA or Agency) issued a discharge permit to a new
point source in Arkansas, about 39 miles upstream from the
Oklahoma state line. The question presented in this litiga-
tion is whether the EPA’s finding that discharges from the
new source would not cause a detectable violation of Oklaho-

Barnett, Attorney General of South Dakota; for the Association of Metro-
politan Sewerage Agencies et al. by Lee C. White, Benjamin L. Brown,
Howard Holme, Don A. Zimmerman, Geoff Wilson, Thomas W. Kelty,
James M. Kaup, Fred G. Stickel 111, Robert E. Johnson, John E. Gother-
man, Mark I. Wallach, Roy D. Bates, Ogden Stokes, Thomas S. Smith,
Robert J. Alfton, and John Dodge; for Champion International Corp. et al.
by J. Jeffrey McNealey, Michael K. Glenn, Theodore L. Garrett, Corinne
A. Goldstein, Charles R. Nestrud, Richard A. Flye, Jerry C. Jones, and
Jess Askew III; for the Colorado Water Congress by Mark T. Pifher;
and for the Mountain States Legal Foundation et al. by William Perry
Pendley.

Briefs of amici curiae urging affirmance were filed for the State of
Illinois et al. by Roland W. Burris, Attorney General of Illinois, Rosalyn
Kaplan, Solicitor General, and James L. Morgan, Assistant Attorney
General, Charles W. Burson, Attorney General of Tennessee, John Knox
Walkup, Solicitor General, and Michael D. Pearigen, Deputy Attorney
General, Jimmy Evans, Attorney General of Alabama, Grant Woods, At-
torney General of Arizona, Daniel E. Lungren, Attorney General of Cali-
fornia, Richard Blumenthal, Attorney General of Connecticut, Charles M.
Oberly I11, Attorney General of Delaware, Robert A. Butterworth, Attor-
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ma’s water quality standards satisfied the EPA’s duty to pro-
tect the interests of the downstream State. Disagreeing
with the Court of Appeals, we hold that the Agency’s action
was authorized by the statute.

I

In 1985, the city of Fayetteville, Arkansas, applied to the
EPA, seeking a permit for the city’s new sewage treatment
plant under the National Pollution Discharge Elimination
System (NPDES). After the appropriate procedures, the
EPA, pursuant to §402(a)(1) of the Aect, 33 U.S.C.
§1342(a)(1), issued a permit authorizing the plant to dis-
charge up to half of its effluent (to a limit of 6.1 million
gallons per day) into an unnamed stream in northwestern
Arkansas.! That flow passes through a series of three
creeks for about 17 miles, and then enters the Illinois River
at a point 22 miles upstream from the Arkansas-Oklahoma
border.

The permit imposed specific limitations on the quantity,
content, and character of the discharge and also included a
number of special conditions, including a provision that if a
study then underway indicated that more stringent limita-
tions were necessary to ensure compliance with Oklahoma’s
water quality standards, the permit would be modified to
incorporate those limits. App. 84.

Respondents challenged this permit before the EPA, alleg-
ing, inter alia, that the discharge violated the Oklahoma
water quality standards. Those standards provide that “no
degradation [of water quality] shall be allowed” in the upper
[llinois River, including the portion of the river immediately
downstream from the state line.?

1The permit also authorized the plant to discharge the remainder of its
effluent into the White River, a river that does not flow into Oklahoma;
this aspect of the permit is not at issue in this litigation.

2Section 5 of the Oklahoma water quality standards provides:

“All streams and bodies of water designated as (a) are protected by
prohibition of any new point source discharge of wastes or increased load
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Following a hearing, the Administrative Law Judge (ALJ)
concluded that the Oklahoma standards would not be impli-
cated unless the contested discharge had “something more
than a mere de minimis impact” on the State’s waters. He
found that the discharge would not have an “undue impact”
on Oklahoma’s waters and, accordingly, affirmed the issu-
ance of the permit. App. to Pet. for Cert. in No. 90-1262,
pp. 101a-103a (emphasis deleted).

On a petition for review, the EPA’s Chief Judicial Officer
first ruled that §301(b)(1)(C) of the Clean Water Act “re-
quires an NPDES permit to impose any effluent limitations
necessary to comply with applicable state water quality
standards.”? Id., at 116a-117a. He then held that the Act

from an existing point source except under conditions described in Sec-
tion 3.

“All streams designated by the State as ‘scenic river areas,” and such
tributaries of those streams as may be appropriate will be so designated.
Best management practices for control of nonpoint source discharge should
be initiated when feasible.” App. 46-47.

Oklahoma has designated the portion of the Illinois River immediately
downstream from the state line as a “scenic river.” Okla. Stat., Tit. 82,
§1452(b)(1) (Supp. 1989); see also App. 54.

Section 3 of the Oklahoma water quality standards provides, in rele-
vant part:

“The intent of the Anti-degradation Policy is to protect all waters of the
State from quality degradation. Existing instream water uses shall be
maintained and protected. No further water quality degradation which
would interfere with or become injurious to existing instream water uses
shall be allowed. Oklahoma’s waters constitute a valuable State resource
and shall be protected, maintained and improved for the benefit of all
the citizens.

“No degradation shall be allowed in high quality waters which consti-
tute an outstanding resource or in waters of exceptional recreational or
ecological significance. These include water bodies located in national and
State parks, Wildlife Refuges, and those designated ‘Scenic Rivers’ in Ap-
pendix A.” App. 27-28.

3Section 301(b)(1)(C) provides, in relevant part, that

“there shall be achieved—
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and EPA regulations offered greater protection for the
downstream State than the ALJ’s “undue impact” standard
suggested. He explained the proper standard as follows:

“[A] mere theoretical impairment of Oklahoma’s water
quality standards—i. e., an infinitesimal impairment pre-
dicted through modeling but not expected to be actually
detectable or measurable—should not by itself block the
issuance of the permit. In this case, the permit should
be upheld if the record shows by a preponderance of the
evidence that the authorized discharges would not cause
an actual detectable violation of Oklahoma’s water qual-
ity standards.” Id., at 117a (emphasis in original).

On remand, the ALJ made detailed findings of fact and
concluded that the city had satisfied the standard set forth
by the Chief Judicial Officer. Specifically, the ALJ found
that there would be no detectable violation of any of the
components of Oklahoma’s water quality standards. Id., at
127a-143a. The Chief Judicial Officer sustained the issuance
of the permit. Id., at 145a-153a.

Both the petitioners in No. 90-1262 (collectively Arkansas)
and the respondents in this litigation sought judicial review.*
Arkansas argued that the Clean Water Act did not require
an Arkansas point source to comply with Oklahoma’s water
quality standards. Oklahoma challenged the EPA’s deter-
mination that the Fayetteville discharge would not produce
a detectable violation of the Oklahoma standards.

The Court of Appeals did not accept either of these argu-
ments. The court agreed with the EPA that the statute re-
quired compliance with Oklahoma’s water quality standards,

“(C) not later than July 1, 1977, any more stringent limitation, including
those necessary to meet water quality standards . . . established pursuant
to any State law or regulations . . . or required to implement any applica-
ble water quality standard established pursuant to this chapter.” 33
U. 8. C. §1311(b)(1)(C) (emphasis added).

4The Arkansas petition was filed in the Court of Appeals for the Eighth
Circuit and transferred to the Tenth Circuit where it was consolidated
with the petition filed by the respondents.
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see 908 F. 2d 595, 602-615 (CA10 1990), and did not disagree
with the Agency’s determination that the discharges from
the Fayetteville plant would not produce a detectable viola-
tion of those standards. Id., at 631-633. Nevertheless, re-
lying on a theory that neither party had advanced, the Court
of Appeals reversed the Agency’s issuance of the Fayette-
ville permit. The court first ruled that the statute requires
that “where a proposed source would discharge effluents that
would contribute to conditions currently constituting a viola-
tion of applicable water quality standards, such [a] proposed
source may not be permitted.” Id., at 620. Then the court
found that the Illinois River in Oklahoma was “already de-
graded,” that the Fayetteville effluent would reach the Illi-
nois River in Oklahoma, and that that effluent could “be ex-
pected to contribute to the ongoing deterioration of the
scenic [Illinois Rliver” in Oklahoma even though it would not
detectably affect the river’s water quality. Id., at 621-629.

The importance and the novelty of the Court of Appeals’
decision persuaded us to grant certiorari. 499 U.S. 946
(1991). We now reverse.

II

Interstate waters have been a font of controversy since
the founding of the Nation. E.g., Gibbons v. Ogden, 9
Wheat. 1 (1824). This Court has frequently resolved dis-
putes between States that are separated by a common river,
see, e. g., Ohio v. Kentucky, 444 U. S. 335 (1980), that border
the same body of water, see, e. g., New York v. New Jersey,
256 U. S. 296 (1921), or that are fed by the same river basin,
see, e. 9., New Jersey v. New York, 283 U. S. 336 (1931).

Among these cases are controversies between a State that
introduces pollutants to a waterway and a downstream State
that objects. See, e. g., Missouri v. Illinois, 200 U. S. 496
(1906). In such cases, this Court has applied principles of
common law tempered by a respect for the sovereignty of
the States. Compare id., at 521, with Georgia v. Tennessee
Copper Co., 206 U. S. 230, 237 (1907). In forging what “may
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not improperly be called interstate common law,” Illinois
v. Milwaukee, 406 U. S. 91, 105-106 (1972) (Milwaukee I),
however, we remained aware “that new federal laws and new
federal regulations may in time pre-empt the field of federal
common law of nuisance.” Id., at 107.

In Milwaukee v. Illinois, 451 U. S. 304 (1981) (Milwaukee
II), we held that the Federal Water Pollution Control Act
Amendments of 1972 did just that. In addressing Illinois’
claim that Milwaukee’s discharges into Lake Michigan consti-
tuted a nuisance, we held that the comprehensive regulatory
regime created by the 1972 amendments pre-empted Illinois’
federal common law remedy. We observed that Congress
had addressed many of the problems we had identified in
Milwaukee I by providing a downstream State with an op-
portunity for a hearing before the source State’s permitting
agency, by requiring the latter to explain its failure to accept
any recommendations offered by the downstream State, and
by authorizing the EPA, in its discretion, to veto a source
State’s issuance of any permit if the waters of another State
may be affected. Milwaukee 11, 451 U. S., at 325-326.

In Milwaukee II, the Court did not address whether the
1972 amendments had supplanted state common law reme-
dies as well as the federal common law remedy. See id., at
310, n. 4. On remand, Illinois argued that § 510 of the Clean
Water Act, 33 U. S. C. §1370, expressly preserved the State’s
right to adopt and enforce rules that are more stringent than
federal standards.® The Court of Appeals accepted Illinois’
reading of §510, but held that that section did “no more than

5Section 510 provides in relevant part:

“Except as expressly provided in this [Act], nothing in this [Act] shall
(1) preclude or deny the right of any State or political subdivision thereof
or interstate agency to adopt or enforce (A) any standard or limitation
respecting discharges of pollutants, or (B) any requirement respecting con-
trol or abatement of pollution [with exceptions]; or (2) be construed as
impairing or in any manner affecting any right or jurisdiction of the States
with respect to the waters (including boundary waters) of such States.”
33 U. S. C. §1370 (emphasis added).
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to save the right and jurisdiction of a state to regulate activ-
ity occurring within the confines of its boundary waters.”
Illinois v. Milwaukee, 731 F. 2d 403, 413 (CAT 1984), cert.
denied, 469 U. S. 1196 (1985).

This Court subsequently endorsed that analysis in Inter-
national Paper Co. v. Ouellette, 479 U. S. 481 (1987), in which
Vermont property owners claimed that the pollution dis-
charged into Lake Champlain by a paper company located in
New York constituted a nuisance under Vermont law. The
Court held the Clean Water Act taken “as a whole, its pur-
poses and its history” pre-empted an action based on the law
of the affected State and that the only state law applicable
to an interstate discharge is “the law of the State in which
the point source is located.” Id., at 493, 487. Moreover, in
reviewing §402(b) of the Act, the Court pointed out that
when a new permit is being issued by the source State’s
permit-granting agency, the downstream State

“does not have the authority to block the issuance of the
permit if it is dissatisfied with the proposed standards.
An affected State’s only recourse is to apply to the EPA
Administrator, who then has the discretion to disap-
prove the permit if he concludes that the discharges
will have an undue impact on interstate waters.
§1342(d)(2). . . . Thus the Act makes it clear that affected
States occupy a subordinate position to source States in
the federal regulatory program.” Id., at 490-491.

6This description of the downstream State’s role in the issuance of a
new permit by a source State was apparently consistent with the EPA’s
interpretation of the Act at the time. The Government’s amicus curiae
brief in Ouellette stated that “the affected neighboring state [has] only an
advisory role in the formulation of applicable effluent standards or limi-
tations. The affected state may try to persuade the federal government
or the source state to increase effluent requirements, but ultimately
possesses no statutory authority to compel that result, even when its
waters are adversely affected by out-of-state pollution. See 33 U.S. C.
§1341(a)(2), 1342(b)(3) and (5) . . ..” Brief for United States as Amicus
Curiae, O.T. 1986, No. 85-1233, p. 19 (emphasis added; footnote omitted).
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Unlike the foregoing cases, this litigation involves not a
state-issued permit, but a federally issued permit. To ex-
plain the significance of this distinetion, we comment further
on the statutory scheme before addressing the specific issues
raised by the parties.

II1

The Clean Water Act anticipates a partnership between
the States and the Federal Government, animated by a
shared objective: “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.”
33 U.S.C. §1251(a). Toward this end, the Act provides for
two sets of water quality measures. “Effluent limitations”
are promulgated by the EPA and restrict the quantities,
rates, and concentrations of specified substances which
are discharged from point sources. See §§1311, 1314.
“[W]ater quality standards” are, in general, promulgated by
the States and establish the desired condition of a waterway.
See §1313. These standards supplement effluent limita-
tions “so that numerous point sources, despite individual
compliance with effluent limitations, may be further regu-
lated to prevent water quality from falling below acceptable
levels.” EPA v. California ex rel. State Water Resources
Control Bd., 426 U. S. 200, 205, n. 12 (1976).

The EPA provides States with substantial guidance in the
drafting of water quality standards. See generally 40 CFR
pt. 131 (1991) (setting forth model water quality standards).
Moreover, §303 of the Act requires, inter alia, that state
authorities periodically review water quality standards and
secure the EPA’s approval of any revisions in the standards.
If the EPA recommends changes to the standards and the
State fails to comply with that recommendation, the Act au-
thorizes the EPA to promulgate water quality standards for
the State. 33 U.S. C. §1313(c).

The primary means for enforcing these limitations and
standards is the NPDES, enacted in 1972 as a critical part
of Congress’ “complete rewriting” of federal water pollution
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law. Milwaukee I1, 451 U. S., at 317. Section 301(a) of the
Act, 33 U. S. C. §1311(a), generally prohibits the discharge of
any effluent into a navigable body of water unless the point
source has obtained an NPDES permit. Section 402 estab-
lishes the NPDES permitting regime, and describes two
types of permitting systems: state permit programs that
must satisfy federal requirements and be approved by the
EPA, and a federal program administered by the EPA.

Section 402(b) authorizes each State to establish “its own
permit program for discharges into navigable waters within
its jurisdiction.” 33 U.S. C. §1342(b). Among the require-
ments the state program must satisfy are the procedural pro-
tections for downstream States discussed in Ouellette and
Milwaukee I1.  See §8§1342(b)(3), (5).” Although these pro-
visions do not authorize the downstream State to veto the
issuance of a permit for a new point source in another State,
the Administrator retains authority to block the issuance of
any state-issued permit that is “outside the guidelines and
requirements” of the Act. §1342(d)(2).2

“Section 402(b) requires state permit programs

“(@3) [tlo insure that . . . any other State the waters of which may be
affected . . . receive notice of each application for a permit and to provide
an opportunity for public hearing before a ruling on each such application;

“(5) [tlo insure that any State (other than the permitting State), whose
waters may be affected by the issuance of a permit may submit written
recommendations to the permitting State (and the Administrator) with
respect to any permit application and, if any part of such written recom-
mendations are not accepted by the permitting State, that the permitting
State will notify such affected State (and the Administrator) in writing of
its failure to so accept such recommendations together with its reasons for
so doing.” 33 U. S. C. §1342(b).

Although §402(b) focuses on state-issued permits, §402(a)(3) requires
that, in issuing an NPDES permit, the Administrator follow the same pro-
cedures required of state permit programs. See 33 U.S. C. §1342(a)(3);
see also §1341(a)(2).

8 Section 402(d)(2) provides:

“(2) No permit shall issue (A) if the Administrator within ninety days
of the date of his notification under subsection (b)(5) of this section objects
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In the absence of an approved state program, the EPA
may issue an NPDES permit under §402(a) of the Act. (In
these cases, for example, because Arkansas had not been au-
thorized to issue NPDES permits when the Fayetteville
plant was completed, the permit was issued by the EPA it-
self.) The EPA’s permit program is subject to the “same
terms, conditions, and requirements” as a state permit pro-
gram. 33 U.S.C. §1342(a)(3). Notwithstanding this gen-
eral symmetry, the EPA has construed the Act as requiring
that EPA-issued NPDES permits also comply with §401(a).
That section, which predates §402 and the NPDES, applies
to a broad category of federal licenses, and sets forth re-
quirements for “[alny applicant for a Federal license or
permit to conduct any activity including, but not limited to,
the construction or operation of facilities, which may result
in any discharge into the navigable waters.” 33 U.S.C.
§1341(a). Section 401(a)(2) appears to prohibit the issuance
of any federal license or permit over the objection of an af-
fected State unless compliance with the affected State’s
water quality requirements can be ensured.’

in writing to the issuance of such permit, or (B) if the Administrator within
ninety days of the date of transmittal of the proposed permit by the State
objects in writing to the issuance of such permit as being outside the
guidelines and requirements of this chapter. Whenever the Administra-
tor objects to the issuance of a permit under this paragraph such written
objection shall contain a statement of the reasons for such objection and
the effluent limitations and conditions which such permit would include if
it were issued by the Administrator.” 33 U.S. C. §1342(d)(2).
9Section 401(a)(2) provides, in relevant part:

“Whenever such a discharge may affect, as determined by the Administra-
tor, the quality of the waters of any other State, the Administrator . . .
shall so notify such other State, the licensing or permitting agency, and
the applicant. If, within sixty days after receipt of such notification, such
other State determines that such discharge will affect the quality of its
waters so as to violate any water quality requirements in such State, and
within such sixty-day period notifies the Administrator and the licensing
or permitting agency in writing of its objection to the issuance of such
license or permit and requests a public hearing on such objection, the
licensing or permitting agency shall hold such a hearing. The Administra-
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The parties have argued three analytically distinct ques-
tions concerning the interpretation of the Clean Water Act.
First, does the Act require the EPA, in crafting and issuing
a permit to a point source in one State, to apply the water
quality standards of downstream States? Second, even if
the Act does not require as much, does the Agency have the
statutory authority to mandate such compliance? Third,
does the Act provide, as the Court of Appeals held, that once
a body of water fails to meet water quality standards no
discharge that yields effluent that reach the degraded waters
will be permitted?

In these cases, it is neither necessary nor prudent for us
to resolve the first of these questions. In issuing the Fay-
etteville permit, the EPA assumed it was obligated by both
the Act and its own regulations to ensure that the Fayette-
ville discharge would not violate Oklahoma’s standards. See
App. to Pet. for Cert. in No. 90-1262, pp. 116a-117a, and
n. 14. As we discuss below, this assumption was permissible
and reasonable and therefore there is no need for us to ad-
dress whether the Act requires as much. Moreover, much
of the analysis and argument in the briefs of the parties re-
lies on statutory provisions that govern not only federal per-
mits issued pursuant to §§401(a) and 402(a), but also state
permits issued under §402(b). It seems unwise to evaluate
those arguments in a case such as these, which only involve
a federal permit.

tor shall at such hearing submit his evaluation and recommendations with
respect to any such objection to the licensing or permitting agency. Such
agency, based upon the recommendations of such State, the Administrator,
and upon any additional evidence, if any, presented to the agency at the
hearing, shall condition such license or permit in such manner as may be
necessary to insure compliance with applicable water quality require-
ments. If the imposition of conditions cannot insure such compliance such
agency shall not issue such license or permit.” 33 U. S. C. §1341(a)(2).
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Our decision not to determine at this time the scope of the
Agency’s statutory obligations does not affect our resolution
of the second question, which concerns the Agency’s statu-
tory authority. Even if the Clean Water Act itself does not
require the Fayetteville discharge to comply with Oklaho-
ma’s water quality standards, the statute clearly does not
limit the EPA’s authority to mandate such compliance.

Since 1973, EPA regulations have provided that an
NPDES permit shall not be issued “[w]hen the imposition of
conditions cannot ensure compliance with the applicable
water quality requirements of all affected States.”® 40
CFR §122.4(d) (1991); see also 38 Fed. Reg. 13533 (1973);
40 CFR §122.44(d) (1991). Those regulations—relied upon
by the EPA in the issuance of the Fayetteville permit—
constitute a reasonable exercise of the Agency’s statutory
authority.

Congress has vested in the Administrator broad discretion
to establish conditions for NPDES permits. Section 402(a)
(2) provides that for EPA-issued permits “[tlhe Administra-
tor shall prescribe conditions . . . to assure compliance with
the requirements of [§ 402(a)(1)] and such other requirements
as he deems appropriate.” 33 U.S. C. §1342(a)(2) (emphasis
added). Similarly, Congress preserved for the Administra-
tor broad authority to oversee state permit programs:

“No permit shall issue . . . if the Administrator . .
objects in writing to the issuance of such permit as being
outside the guidelines and requirements of this chap-
ter.” §1342(d)(2).

The regulations relied on by the EPA were a perfectly
reasonable exercise of the Agency’s statutory discretion.
The application of state water quality standards in the inter-
state context is wholly consistent with the Act’s broad pur-
pose “to restore and maintain the chemical, physical, and

10This restriction applies whether the permit is issued by the EPA or
by an approved state program. See 40 CFR §123.25 (1991).
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biological integrity of the Nation’s waters.” 33 U.S.C.
§1251(a). Moreover, as noted above, § 301(b)(1)(C) expressly
identifies the achievement of state water quality standards
as one of the Act’s central objectives. The Agency’s regula-
tions conditioning NPDES permits are a well-tailored means
of achieving this goal.

Notwithstanding this apparent reasonableness, Arkansas
argues that our description in Ouellette of the role of affected
States in the permit process and our characterization of the
affected States’ position as “subordinate,” see 479 U. S., at
490-491, indicates that the EPA’s application of the Okla-
homa standards was error. We disagree. Our statement in
Ouellette concerned only an affected State’s input into the
permit process; that input is clearly limited by the plain lan-
guage of §402(b). Limits on an affected State’s direct par-
ticipation in permitting decisions, however, do not in any way
constrain the K PA’s authority to require a point source to
comply with downstream water quality standards.

Arkansas also argues that regulations requiring compli-
ance with downstream standards are at odds with the legis-
lative history of the Act and with the statutory scheme es-
tablished by the Act. Although we agree with Arkansas
that the Act’s legislative history indicates that Congress in-
tended to grant the Administrator discretion in his oversight
of the issuance of NPDES permits,!! we find nothing in that
history to indicate that Congress intended to preclude the
EPA from establishing a general requirement that such per-
mits be conditioned to ensure compliance with downstream
water quality standards.

Similarly, we agree with Arkansas that in the Clean Water
Act Congress struck a careful balance among competing poli-
cies and interests, but do not find the EPA regulations con-

11 See, e. ¢., 1 Legislative History of Water Pollution Control Act Amend-
ments of 1972 (Committee Print compiled for the Senate Committee on
Public Works by the Library of Congress), Ser. No. 93-1, pp. 322, 388-389,
814 (1973); see also 33 U. S. C. §1342(d)(3).
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cerning the application of downstream water quality stand-
ards at all incompatible with that balance. Congress, in
crafting the Act, protected certain sovereign interests of the
States; for example, §510 allows States to adopt more de-
manding pollution-control standards than those established
under the Act. Arkansas emphasizes that §510 preserves
such state authority only as it is applied to the waters of the
regulating State. Even assuming Arkansas’ construction of
§510 is correct, cf. id., at 493, that section only concerns state
authority and does not constrain the £ PA’s authority to pro-
mulgate reasonable regulations requiring point sources in
one State to comply with water quality standards in down-
stream States.

For these reasons, we find the EPA’s requirement that the
Fayetteville discharge comply with Oklahoma’s water quality
standards to be a reasonable exercise of the Agency’s sub-
stantial statutory discretion. Cf. Chevron U. S. A. Inc. v.
Natural Resources Defense Council, Inc., 467 U. S. 837, 842—
845 (1984).

v

The Court of Appeals construed the Clean Water Act to
prohibit any discharge of effluent that would reach waters
already in violation of existing water quality standards.'?
We find nothing in the Act to support this reading.

124[W]le hold that the Clean Water Act prohibits granting an NPDES
permit under the circumstances of this case (i. e., where applicable water
quality standards have already been violated) and reverse EPA’s decision
to permit Fayetteville to discharge any part of its effluent to the Illinois
River Basin.” 908 F. 2d 595, 616 (CA10 1990).

“Congress cannot reasonably be presumed to have intended to exclude
from the CWA’s ‘all-encompassing program,” 451 U. S., at 318, a permitting
decision arising in circumstances such as those of this case. It is even
more unfathomable that Congress fashioned a ‘comprehensive . . . policy
for the elimination of water pollution,’ id., which sanctions continued pol-
lution once minimum water quality standards have been transgressed.
More likely, Congress simply never contemplated that EPA or a state
would consider it permissible to authorize further pollution under such
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The interpretation of the statute adopted by the court had
not been advanced by any party during the Agency or court
proceedings. Moreover, the Court of Appeals candidly ac-
knowledged that its theory “has apparently never before
been addressed by a federal court.” 908 F. 2d, at 620, n. 39.
The only statutory provision the court cited to support its
legal analysis was §402(h), see id., at 633, which merely au-
thorizes the EPA (or a state permit program) to prohibit a
publicly owned treatment plant that is violating a condition
of its NPDES permit from accepting any additional pollut-
ants for treatment until the ongoing violation has been cor-
rected. See 33 U. S. C. §1342(h).

Although the Act contains several provisions directing
compliance with state water quality standards, see, e.g.,
§1311(b)(1)(C), the parties have pointed to nothing that man-
dates a complete ban on discharges into a waterway that is
in violation of those standards. The statute does, however,
contain provisions designed to remedy existing water quality
violations and to allocate the burden of reducing undesirable
discharges between existing sources and new sources. See,
e. g., §1313(d). Thus, rather than establishing the categori-
cal ban announced by the Court of Appeals—which might
frustrate the construction of new plants that would improve
existing conditions—the Clean Water Act vests in the EPA
and the States broad authority to develop long-range, area-
wide programs to alleviate and eliminate existing pollution.
See, e. g., §1288(b)(2).

To the extent that the Court of Appeals relied on its inter-
pretation of the Act to reverse the EPA’s permitting deci-
sion, that reliance was misplaced.

circumstances. We will not ascribe to the Act either the gaping loophole
or the irrational purpose necessary to uphold EPA’s action in this case.”
Id., at 632 (footnotes omitted).
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VI

The Court of Appeals also concluded that the EPA’s issu-
ance of the Fayetteville permit was arbitrary and capricious
because the Agency misinterpreted Oklahoma’s water qual-
ity standards. The primary difference '* between the court’s
and the Agency’s interpretation of the standards derives
from the court’s construction of the Act. Contrary to the
EPA’s interpretation of the Oklahoma standards, the Court
of Appeals read those standards as containing the same cate-
gorical ban on new discharges that the court had found in
the Clean Water Act itself. Although we do not believe the
text of the Oklahoma standards supports the court’s reading
(indeed, we note that Oklahoma itself had not advanced that
interpretation in its briefs in the Court of Appeals), we re-
ject it for a more fundamental reason—namely, that the
Court of Appeals exceeded the legitimate scope of judicial
review of an agency adjudication. To emphasize the impor-
tance of this point, we shall first briefly assess the soundness
of the EPA’s interpretation and application of the Oklahoma

13 The court identified three errors in the EPA’s reading of the Oklahoma
standards. First, the court correctly observed that the ALJ and the
Chief Judicial Officer misinterpreted §4.10(c) of the standards as govern-
ing only the discharge of phosphorus into lakes, rather than the discharge
of phosphorus into lakes and into all “perennial and intermittent streams.”
Id., at 617 (emphasis omitted). This error was harmless because the ALJ
found that the discharge into Lake Francis would comply with §4.10(c)
and it is undisputed that that discharge produced a greater threat to the
slow-moving water of the lake than to the rapid flow in the river.

The second flaw identified by the court was the ALJ’s mistaken reliance
on the 1985, rather than the 1982 version, of the Oklahoma standards. We
agree with the Chief Judicial Officer, who also noted this error, that the
portions of the two versions relevant to this case “do not differ materially.”
App. to Pet. for Cert. in No. 90-1262, p. 150a. Therefore, this error was
also harmless.

Because these two errors were harmless, we have focused in the text
on the major difference between the court’s and the EPA’s readings of the
Oklahoma standards: the “no degradation” provision.
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standards and then comment more specifically on the Court
of Appeals’ approach.

As discussed above, an EPA regulation requires an
NPDES permit to comply “with the applicable water qual-
ity requirements of all affected States.” 40 CFR §122.4(d)
(1991). This regulation effectively incorporates into federal
law those state-law standards the Agency reasonably deter-
mines to be “applicable.” In such a situation, then, state
water quality standards—promulgated by the States with
substantial guidance from the EPA!* and approved by the
Agency—are part of the federal law of water pollution
control.

Two features of the body of law governing water pollution
support this conclusion. First, as discussed more thor-
oughly above, we have long recognized that interstate water
pollution is controlled by federal law. See supra, at 98-100.
Recognizing that the system of federally approved state
standards as applied in the interstate context constitutes
federal law is wholly consistent with this principle. Second,
treating state standards in interstate controversies as fed-
eral law accords with the Act’s purpose of authorizing the
EPA to create and manage a uniform system of interstate
water pollution regulation.

Because we recognize that, at least insofar as they affect
the issuance of a permit in another State, the Oklahoma
standards have a federal character, the EPA’s reasonable,
consistently held interpretation of those standards is entitled
to substantial deference. Cf. INS v. National Center for
Immigrants’ Rights, 502 U. S. 183, 189-190 (1991); Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837 (1984). In these cases, the Chief Judicial Officer
ruled that the Oklahoma standards—which require that
there be “no degradation” of the upper Illinois River—would

14 See supra, at 101. Oklahoma’s water quality standards closely track
the EPA’s model standards in effect at that time. Compare §3 of the
Oklahoma standards with 40 CFR §35.1550(e)(1) (1981).
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only be violated if the discharge effected an “actually detect-
able or measurable” change in water quality. App. to Pet.
for Cert. in No. 90-1262, p. 117a.

This interpretation of the Oklahoma standards is certainly
reasonable and consistent with the purposes and principles
of the Clean Water Act. As the Chief Judicial Officer noted,
“unless there is some method for measuring compliance,
there is no way to ensure compliance.” Id., at 118a, n. 16
(internal quotation marks omitted; citation omitted). More-
over, this interpretation of the Oklahoma standards makes
eminent sense in the interstate context: If every discharge
that had some theoretical impact on a downstream State
were interpreted as “degrading” the downstream waters,
downstream States might wield an effective veto over up-
stream discharges.

The EPA’s application of those standards in these cases
was also sound. On remand, the ALJ scrutinized the record
and made explicit factual findings regarding four primary
measures of water quality under the Oklahoma standards:
eutrophication,’® esthetics,'® dissolved oxygen,!” and met-

15 Eutrophication is the “normally slow aging process by which a lake
evolves into a bog or marsh . ... During eutrophication the lake becomes
so rich in nutritive compounds (especially nitrogen and phosphorus) that
algae and other microscopic plant life become superabundant, thereby
‘choking’ the lake . . ..” App. 57-58. With regard to eutrophication,
the ALJ found that the Fayetteville plant would discharge 30 pounds of
phosphorus per day, only about 6 pounds of which would reach the
Arkansas/Oklahoma border, and that such a small amount would not result
in an increase in eutrophication. App. to Pet. for Cert. in No. 90-1262,
p. 129a.

16 With regard to esthetics, the ALJ concluded that the only discharged
compound that would affect esthetics was phosphorus and that, again, the
amount of that substance crossing the border would not affect the esthetic
quality of Oklahoma’s waters. Id., at 135a-136a.

"With regard to dissolved oxygen, the ALJ found that in the 39 miles
between discharge and the border the effluent would experience “complete
oxygen recovery” and therefore would not affect the dissolved oxygen lev-
els in the river. Id., at 140a.
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als.’® In each case, the ALJ found that the Fayetteville dis-
charge would not lead to a detectable change in water qual-
ity. He therefore concluded that the Fayetteville discharge
would not violate the Oklahoma water quality standards. Be-
cause we agree with the Agency’s Chief Judicial Officer that
these findings are supported by substantial evidence, we con-
clude that the Court of Appeals should have affirmed both
the EPA’s construction of the regulations and the issuance
of the Fayetteville permit.

In its review of the EPA’s interpretation and application
of the Oklahoma standards, the Court of Appeals committed
three mutually compounding errors.

First, the court failed to give due regard to the EPA’s
interpretation of its own regulations, as those regulations
incorporate the Oklahoma standards. Instead the court
voiced its own interpretation of the governing law and con-
cluded that “where a proposed source would discharge efflu-
ents that would contribute to conditions currently constitut-
ing a violation of applicable water quality standards, such [a]
proposed source may not be permitted.” 908 F. 2d, at 620.
As we have already pointed out, that reading of the law is
not supported by the statute or by any EPA regulation.
The Court of Appeals sat in review of an agency action and
should have afforded the EPA’s interpretation of the govern-
ing law an appropriate level of deference. See generally
Chevron, supra, at 842-844.

Second, the court disregarded well-established standards
for reviewing the factual findings of agencies and instead
made its own factual findings. The troubling nature of the
court’s analysis appears on the face of the opinion itself: At
least four times, the court concluded that “there was sub-
stantial evidence before the ALJ to support” particular find-
ings which the court thought appropriate, but which were

18With regard to metals, the ALJ concluded that the concentrations of
metals would be so low as not to violate the Oklahoma standards. Id.,
at 143a.
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contrary to those actually made by the ALJ. 908 F. 2d, at
620, 625, 627, 629. Although we have long recognized the
“substantial evidence” standard in administrative law, the
court below turned that analysis on its head. A court re-
viewing an agency’s adjudicative action should accept the
agency’s factual findings if those findings are supported by
substantial evidence on the record as a whole. See gener-
ally Universal Camera Corp. v. NLRB, 340 U. S. 474 (1951).
The court should not supplant the agency’s findings merely
by identifying alternative findings that could be supported
by substantial evidence.

Third, the court incorrectly concluded that the EPA’s deci-
sion was arbitrary and capricious. This error is derivative
of the court’s first two errors. Having substituted its read-
ing of the governing law for the Agency’s, and having made
its own factual findings, the Court of Appeals concluded that
the EPA erred in not considering an important and relevant
fact—namely, that the upper Illinois River was (by the
court’s assessment) already degraded.

As we have often recognized, an agency ruling is “arbi-
trary and capricious if the agency has . . . entirely failed to
consider an important aspect of the problem.” Motor Vehi-
cle Mfrs. Assn. of United States, Inc. v. State Farm Mut.
Automobile Ins. Co., 463 U. S. 29, 43 (1983). However, in
these cases, the degraded status of the river is only an “im-
portant aspect” because of the Court of Appeals’ novel and
erroneous interpretation of the controlling law. Under the
EPA’s interpretation of that law, what matters is not the
river’s current status, but rather whether the proposed
discharge will have a “detectable effect” on that status. If
the Court of Appeals had been properly respectful of the
Agency’s permissible reading of the Act and the Oklahoma
standards, the court would not have adjudged the Agency’s
decision arbitrary and capricious for this reason.

In sum, the Court of Appeals made a policy choice that it
was not authorized to make. Arguably, as that court sug-
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gested, it might be wise to prohibit any discharge into the
[llinois River, even if that discharge would have no adverse
impact on water quality. But it was surely not arbitrary for
the EPA to conclude—given the benefits to the river from
the increased flow of relatively clean water ! and the benefits
achieved in Arkansas by allowing the new plant to operate
as designed—that allowing the discharge would be even
wiser. It is not our role, or that of the Court of Appeals, to
decide which policy choice is the better one, for it is clear
that Congress has entrusted such decisions to the Environ-
mental Protection Agency.
Accordingly, the judgment of the Court of Appeals is

Reversed.

19 Justice Holmes recognized this potential benefit years ago:

“There is no pretence that there is a nuisance of the simple kind that was
known to the older common law. There is nothing which can be detected
by the unassisted senses—no visible increase of filth, no new smell. On
the contrary, it is proved that the great volume of pure water from Lake
Michigan which is mixed with the sewage at the start has improved the
Illinois River in these respects to a noticeable extent. Formerly it was
sluggish and ill smelling. Now it is a comparatively clear stream to which
edible fish have returned. Its water is drunk by the fisherman, it is said,
without evil results.” Missouri v. Illinots, 200 U. S. 496, 522 (1906).
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COLLINS ». CITY OF HARKER HEIGHTS, TEXAS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 90-1279. Argued November 5, 1991—Decided February 26, 1992

Larry Collins, an employee in respondent city’s sanitation department,
died of asphyxia after entering a manhole to unstop a sewer line. Peti-
tioner, his widow, brought this action under 42 U. S. C. §1983, alleging,
inter alia, that Collins had a right under the Due Process Clause of the
Fourteenth Amendment “to be free from unreasonable risks of harm . . .
and . . . to be protected from the [city’s] custom and policy of deliberate
indifference toward [its employees’] safety”; that the city had violated
that right by following a custom and policy of not training its employees
about the dangers of working in sewers and not providing safety equip-
ment and warnings; and that the city had systematically and intention-
ally failed to provide the equipment and training required by a Texas
statute. The District Court dismissed the complaint on the ground that
it did not allege a constitutional violation. Without reaching the ques-
tion whether the city had violated Collins’ constitutional rights, the
Court of Appeals affirmed on the theory that there had been no “abuse
of governmental power,” which the court found to be a necessary ele-
ment of a §1983 action.

Held: Because a city’s customary failure to train or warn its employees
about known hazards in the workplace does not violate the Due Process
Clause, §1983 does not provide a remedy for a municipal employee who
is fatally injured in the course of his employment as a result of the city’s
failure. Pp. 119-130.

(@) This Court’s cases do not support the Court of Appeals’ reading
of §1983 as requiring an abuse of governmental power separate and
apart from the proof of a constitutional violation. Contrary to that
court’s analysis, neither the fact that Collins was a government em-
ployee nor the characterization of the city’s deliberate indifference to
his safety as something other than an “abuse of governmental power”
is a sufficient reason for refusing to entertain petitioner’s federal claim
under §1983. Proper analysis requires that two issues be separated
when a § 1983 claim is asserted against a municipality: (1) whether plain-
tiff’s harm was caused by a constitutional violation, and (2) if so,
whether the city is responsible for that violation. Pp. 119-120.

(b) It is assumed for the purpose of decision that the complaint’s use
of the term “deliberate indifference” to characterize the city’s failure to
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train its sanitation department employees is sufficient to hold the city
responsible if the complaint has also alleged a constitutional violation.
See Canton v. Harris, 489 U. S. 378.  Pp. 120-124.

(c) The complaint has not alleged a constitutional violation. Neither
the Due Process Clause’s text—which, inter alia, guarantees due proc-
ess in connection with any deprivation of liberty by a State—nor its
history supports petitioner’s unprecedented claim that the Clause im-
poses an independent substantive duty upon municipalities to provide
certain minimal levels of safety and security in the workplace. Al-
though the “process” that the Clause guarantees includes a continuing
obligation to satisfy certain minimal custodial standards for those who
have already been deprived of their liberty, petitioner cannot maintain
that the city deprived Collins of his liberty when it made, and he volun-
tarily accepted, an employment offer. Also unpersuasive is petitioner’s
claim that the city’s alleged failure to train its employees, or to warn
them about known risks of harm, was an omission that can properly be
characterized as arbitrary, or conscience shocking, in a constitutional
sense. Petitioner’s claim is analogous to a fairly typical tort claim
under state law, which is not supplanted by the Due Process Clause,
see, e. ¢., Daniels v. Williams, 474 U. S. 327, 332-333, particularly in the
area of public employment, see, e. g., Bishop v. Wood, 426 U. S. 341, 350.
In light of the presumption that the administration of government pro-
grams is based on a rational decisionmaking process that takes account
of competing forces, decisions concerning the allocation of resources to
individual programs, such as sewer maintenance, and to particular as-
pects of those programs, such as employee training, involve a host of
policy choices that must be made by locally elected representatives,
rather than by federal judges interpreting the country’s basic charter of
Government. For the same reasons, petitioner’s suggestion that the
Texas Hazard Communication Act supports her substantive due process
claim is rejected. Pp. 125-130.

916 F. 2d 284, affirmed.

STEVENS, J., delivered the opinion for a unanimous Court.

Sanford Jay Rosen argued the cause for petitioner.
With him on the briefs were Don Busby and Andrea G.

Asaro.
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Lucas A. Powe, Jr., argued the cause for respondent.
With him on the brief were Roy L. Barrett and Stuart
Smith.*

JUSTICE STEVENS delivered the opinion of the Court.

The question presented is whether §1 of the Civil Rights
Act of 1871, Rev. Stat. §1979, 42 U. S. C. §1983, provides a
remedy for a municipal employee who is fatally injured in
the course of his employment because the city customarily
failed to train or warn its employees about known hazards
in the workplace. Even though the city’s conduct may be
actionable under state law, we hold that §1983 does not
apply because such conduct does not violate the Due Proc-
ess Clause.

On October 21, 1988, Larry Michael Collins, an employee
in the sanitation department of the city of Harker Heights,
Texas, died of asphyxia after entering a manhole to unstop a
sewer line. Petitioner, his widow, brought this action alleg-
ing that Collins “had a constitutional right to be free from
unreasonable risks of harm to his body, mind and emotions
and a constitutional right to be protected from the City of
Harker Heights’ custom and policy of deliberate indifference
toward the safety of its employees.” App. 7. Her com-
plaint alleged that the city violated that right by following a
custom and policy of not training its employees about the
dangers of working in sewer lines and manholes, not provid-
ing safety equipment at jobsites, and not providing safety
warnings. The complaint also alleged that a prior incident

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Edward Tuddenham, J. Patrick Wiseman,
Steven R. Shapiro, Johm A. Powell, and Helen Hershkoff; for the Asso-
ciation of Trial Lawyers of America by Jeffrey L. Needle; and for the
National Education Association by Robert H. Chanin and Jeremiah A.
Collins.

Richard Ruda, Carter G. Phillips, and Mark D. Hopson filed a brief for
the National League of Cities et al. as amici curiae urging affirmance.
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had given the city notice of the risks of entering the sewer
lines?! and that the city had systematically and intentionally
failed to provide the equipment and training required by a
Texas statute. Ibid. The District Court dismissed the
complaint on the ground that a constitutional violation had
not been alleged. No. W-89-CA-168 (WD Tex., Oct. 30,
1988), App. 20. The Court of Appeals for the Fifth Circuit
affirmed on a different theory. 916 F. 2d 284 (1990). It did
not reach the question whether the city had violated Collins’
constitutional rights because it denied recovery on the
ground that there had been no “abuse of governmental
power,” which the Fifth Circuit had found to be a necessary
element of a §1983 action.? Id., at 287-288, and n. 3.

!In particular, the complaint alleged that “[p]rior to October, 1988, the
City of Harker Heights was on notice of the dangers to which the employ-
ees were exposed because Larry Michael Collins’ supervisor had been ren-
dered unconscious in a manhole several months prior to October, 1988, in
fact, several months before Larry Michael Collins began work at the City
of Harker Heights.” App. 7.

2The Court of Appeals explained:

“The question presented in this case is whether a plaintiff seeking re-
covery under § 1983 for injury to a governmental employee must demon-
strate, inter alia, that the conduct in issue was an abuse of governmental
power. More particularly, does alleged wrongful conduct by govern-
ment—in its capacity as employer rather than as a governing authority—
that deprives its employee of an alleged constitutional right give rise to a
§1983 action? We base our holding on the abuse of government power
standard, separate from the constitutional deprivation element or stand-
ard. The district court appears to have merged those two standards,
which are among those necessary for bringing §1983 into play here. In
reviewing this Rule 12(b)(6) dismissal, we will keep them separate.

“In this Circuit, there is a separate standard that must also be satisfied—
an abuse of government power. While this element is in many ways simi-
lar to, and often blends with, other necessary elements for a § 1983 action,
such as deprivation of a constitutional right, and springs from the same
sources as the deprivation element, it is separate nonetheless.” 916 F. 2d,
at 286-287.
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The contrary decision in Ruge v. Bellevue, 892 F. 2d 738
(CAS 1989), together with our concern about the Court of
Appeals’ interpretation of the statute, prompted our grant
of certiorari, 499 U. S. 958 (1991).

I

Our cases do not support the Court of Appeals’ reading of
§ 1983 as requiring proof of an abuse of governmental power
separate and apart from the proof of a constitutional viola-
tion. Although the statute provides the citizen with an ef-
fective remedy against those abuses of state power that vio-
late federal law, it does not provide a remedy for abuses that
do not violate federal law, see, e. g., Martinez v. California,
444 U. S. 277 (1980); DeShaney v. Winnebago County Dept.
of Social Services, 489 U. S. 189 (1989). More importantly,
the statute does not draw any distinction between abusive
and nonabusive federal violations.

The Court of Appeals’ analysis rests largely on the fact
that the city had, through allegedly tortious conduct, harmed
one of its employees rather than an ordinary citizen over
whom it exercised governmental power. The employment
relationship, however, is not of controlling significance. On
the one hand, if the city had pursued a policy of equally de-
liberate indifference to the safety of pedestrians that re-
sulted in a fatal injury to one who inadvertently stepped into
an open manhole, the Court of Appeals’ holding would not
speak to this situation at all, although it would seem that a
claim by such a pedestrian should be analyzed in a similar
manner as the claim by this petitioner. On the other hand,
a logical application of the holding might also bar potentially
meritorious claims by employees if, for example, the city had
given an employee a particularly dangerous assignment in
retaliation for a political speech, cf. St. Louis v. Praprotnik,
485 U. S. 112 (1988), or because of his or her gender, cf. Mo-
nell v. New York City Dept. of Social Services, 436 U. S. 658
(1978). The First Amendment, the Equal Protection and
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Due Process Clauses of the Fourteenth Amendment, and
other provisions of the Federal Constitution afford protec-
tion to employees who serve the government as well as to
those who are served by them, and § 1983 provides a cause
of action for all citizens injured by an abridgment of those
protections. Neither the fact that petitioner’s decedent was
a government employee nor the characterization of the city’s
deliberate indifference to his safety as something other than
an “abuse of governmental power” is a sufficient reason for
refusing to entertain petitioner’s federal claim under § 1983.

Nevertheless, proper analysis requires us to separate two
different issues when a § 1983 claim is asserted against a mu-
nicipality: (1) whether plaintiff’s harm was caused by a con-
stitutional violation, and (2) if so, whether the city is re-
sponsible for that violation. See Oklahoma City v. Tuttle,
471 U. S. 808, 817 (1985) (opinion of REHNQUIST, J.); id., at
828-829 (opinion of Brennan, J., concurring in part and con-
curring in judgment). Because most of our opinions discuss-
ing municipal policy have involved the latter issue, it is
appropriate to discuss it before considering the question
whether petitioner’s complaint has alleged a constitutional
violation.

II

Section 1983 provides a remedy against “any person” who,
under color of state law, deprives another of rights protected
by the Constitution.? In Monell, the Court held that Con-
gress intended municipalities and other local government
entities to be included among those persons to whom § 1983
applies. 436 U.S., at 690. At the same time, the Court

3The section states, in relevant part:

“Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State . . . subjects, or causes to be subjected, any
citizen of the United States . . . to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding
for redress. ...” 42 U.S. C. §1983.
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made it clear that municipalities may not be held liable “un-
less action pursuant to official municipal policy of some na-
ture caused a constitutional tort.” Id., at 691.# The Court
emphasized that

“a municipality cannot be held liable solely because it
employs a tortfeasor—or, in other words, a municipality
cannot be held liable under § 1983 on a respondeat supe-
rior theory.

“['Tlherefore, . . . a local government may not be sued
under § 1983 for an injury inflicted solely by its employ-
ees or agents. Instead, it is when execution of a gov-
ernment’s policy or custom, whether made by its law-
makers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury that
the government as an entity is responsible under
§1983.” Id., at 691, 694 (emphasis in original).

In a series of later cases, the Court has considered
whether an alleged injury caused by municipal employees
acting under color of state law provided a proper basis for
imposing liability on a city. In each of those cases the Court
assumed that a constitutional violation had been adequately
alleged or proved and focused its attention on the separate
issue of municipal liability. Thus, for example, in Oklahoma
City v. Tuttle, supra, it was assumed that a police officer had
violated the decedent’s constitutional rights, but we held that
the wrongful conduct of a single officer without any policy-
making authority did not establish municipal policy. And in
St. Louis v. Praprotnik, 485 U. S. 112 (1988), without reach-

4 Petitioners in Monell, a class of female employees of the New York
City Department of Social Services and Board of Education, alleged that
the board and department violated their due process rights by implement-
ing an official policy that compelled pregnant employees to take unpaid
leaves of absences before such leaves were required for medical reasons.
436 U. S., at 660-661.
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ing the question whether the adverse employment action
taken against the plaintiff violated his First Amendment
rights, the Court concluded that decisions by subordinate
employees did not necessarily reflect official policy. On the
other hand, in Pembaur v. Cincinnati, 475 U. S. 469 (1986),
the Court held that a county was responsible for unconstitu-
tional actions taken pursuant to decisions made by the
county prosecutor and the county sheriff because they were
the “officials responsible for establishing final policy with re-
spect to the subject matter in question,” id., at 483—-484.

Our purpose in citing these cases is to emphasize the sepa-
rate character of the inquiry into the question of municipal
responsibility and the question whether a constitutional vio-
lation occurred. It was necessary to analyze whether execu-
tion of a municipal policy inflicted the injury in these cases
because, unlike ordinary tort litigation, the doctrine of re-
spondeat superior was inapplicable. The city is not vicari-
ously liable under §1983 for the constitutional torts of its
agents: It is only liable when it can be fairly said that the
city itself is the wrongdoer. Because petitioner in this case
relies so heavily on our reasoning in Canton v. Harris, 489
U. S. 378 (1989)—and in doing so, seems to assume that the
case dealt with the constitutional issue—it is appropriate to
comment specifically on that case.

In Canton we held that a municipality can, in some cir-
cumstances, be held liable under §1983 “for constitutional
violations resulting from its failure to train municipal em-
ployees.” Id., at 380. Among the claims advanced by the
plaintiff in that case was a violation of the “right, under the
Due Process Clause of the Fourteenth Amendment, to re-
ceive necessary medical attention while in police custody.”
Id., at 381.> Because we assumed, arguendo, that the plain-

5“At the close of the evidence, the District Court submitted the case to
the jury, which rejected all of Mrs. Harris’ claims except one: her §1983
claim against the city resulting from its failure to provide her with med;i-
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tiff’s constitutional right to receive medical care had been
denied, id., at 388-389, n. 8, our opinion addressed only the
question whether the constitutional deprivation was attrib-
utable to a municipal policy or custom.

We began our analysis by plainly indicating that we were
not deciding the constitutional issue.

“In Monell v. New York City Dept. of Social Services,
436 U. S. 658 (1978), we decided that a municipality can
be found liable under § 1983 only where the municipality
itself causes the constitutional violation at issue. Re-
spondeat superior or vicarious liability will not attach
under §1983. Id., at 694-695. ‘It is only when the
“execution of the government’s policy or custom . . . in-
flicts the injury” that the municipality may be held
liable under § 1983.” Springfield v. Kibbe, 480 U. S. 257,
267 (1987) (O’CONNOR, J., dissenting) (quoting Momnell,
supra, at 694).

“Thus, our first inquiry in any case alleging municipal
liability under § 1983 is the question whether there is a
direct causal link between a municipal policy or custom
and the alleged constitutional deprivation.” Id., at 385.

We did not suggest that all harm-causing municipal policies
are actionable under § 1983 or that all such policies are un-
constitutional. Moreover, we rejected the city’s argument
that only unconstitutional policies can create municipal liabil-
ity under the statute. Id., at 387. Instead, we concluded
that if a city employee violates another’s constitutional
rights, the city may be liable if it had a policy or custom of
failing to train its employees and that failure to train caused
the constitutional violation. In particular, we held that the
inadequate training of police officers could be characterized
as the cause of the constitutional tort if—and only if—the

cal treatment while in custody.” Canton v. Harris, 489 U. S., at 382 (em-
phasis added).



124 COLLINS ». HARKER HEIGHTS

Opinion of the Court

failure to train amounted to “deliberate indifference” to the
rights of persons with whom the police come into contact.
Id., at 388.%

Although the term “deliberate indifference” has been used
in other contexts to define the threshold for finding a viola-
tion of the Eighth Amendment, see Estelle v. Gamble, 429
U.S. 97, 104 (1976), as we have explained, that term was
used in the Canton case for the quite different purpose of
identifying the threshold for holding a city responsible for
the constitutional torts committed by its inadequately
trained agents.” In this case, petitioner has used that term
to characterize the city’s failure to train the employees in
its sanitation department. We assume for the purpose of
decision that the allegations in the complaint are sufficient
to provide a substitute for the doctrine of respondeat supe-
rior as a basis for imposing liability on the city for the tor-
tious conduct of its agents, but that assumption does not con-
front the question whether the complaint has alleged a
constitutional violation. To that question we now turn.

5 We added:

“Only where a municipality’s failure to train its employees in a relevant
respect evidences a ‘deliberate indifference’ to the rights of its inhabitants
can such a shortcoming be properly thought of as a city ‘policy or custom’
that is actionable under § 1983.

“Consequently, while claims such as respondent’s—alleging that the
city’s failure to provide training to municipal employees resulted in the
constitutional deprivation she suffered—are cognizable under § 1983, they
can only yield liability against a municipality where that city’s failure to
train reflects deliberate indifference to the constitutional rights of its in-
habitants.” Id., at 389, 392.

"Indeed, we expressly stated: “The ‘deliberate indifference’ standard we
adopt for § 1983 ‘failure to train’ claims does not turn upon the degree of
fault (if any) that a plaintiff must show to make out an underlying claim
of a constitutional violation.” Id., at 388, n. 8.
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Petitioner’s constitutional claim rests entirely on the Due
Process Clause of the Fourteenth Amendment.® The most
familiar office of that Clause is to provide a guarantee of fair
procedure in connection with any deprivation of life, liberty,
or property by a State. Petitioner, however, does not ad-
vance a procedural due process claim in this case. Instead,
she relies on the substantive component of the Clause that
protects individual liberty against “certain government ac-
tions regardless of the fairness of the procedures used to
implement them.” Daniels v. Williams, 474 U. S. 327, 331
(1986).

As a general matter, the Court has always been reluctant
to expand the concept of substantive due process because
guideposts for responsible decisionmaking in this unchar-
tered area are scarce and open-ended. Regents of Univ. of
Mich. v. Ewing, 474 U. S. 214, 225-226 (1985). The doctrine
of judicial self-restraint requires us to exercise the utmost
care whenever we are asked to break new ground in this
field. It is important, therefore, to focus on the allegations
in the complaint to determine how petitioner describes the
constitutional right at stake and what the city allegedly did
to deprive her husband of that right.

A fair reading of petitioner’s complaint does not charge
the city with a willful violation of Collins’ rights. Petitioner
does not claim that the city or any of its agents deliberately
harmed her husband. In fact, she does not even allege that
his supervisor instructed him to go into the sewer when the
supervisor knew or should have known that there was a sig-
nificant risk that he would be injured. Instead, she makes
the more general allegation that the city deprived him of

8The Due Process Clause of the Fourteenth Amendment states: “nor
shall any State deprive any person of life, liberty, or property, without due
process of law.”
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life and liberty by failing to provide a reasonably safe work
environment.” Fairly analyzed, her claim advances two the-
ories: that the Federal Constitution imposes a duty on the
city to provide its employees with minimal levels of safety
and security in the workplace, or that the city’s “deliberate
indifference” to Collins’ safety was arbitrary government
action that must “shock the conscience” of federal judges.
Cf. Rochin v. California, 342 U. S. 165, 172 (1952).

Neither the text nor the history of the Due Process Clause
supports petitioner’s claim that the governmental employer’s
duty to provide its employees with a safe working environ-
ment is a substantive component of the Due Process Clause.
“[TThe Due Process Clause of the Fourteenth Amendment
was intended to prevent government ‘from abusing [its]
power, or employing it as an instrument of oppression.””  De-
Shaney v. Winnebago County Dept. of Social Services, 489
U. S., at 196 (quoting Dawvidson v. Cannon, 474 U. S. 344, 348
(1986)). As we recognized in DeShaney:

“The Clause is phrased as a limitation on the State’s
power to act, not as a guarantee of certain minimal lev-
els of safety and security. It forbids the State itself to
deprive individuals of life, liberty, or property without
‘due process of law,” but its language cannot fairly be
extended to impose an affirmative obligation on the
State to ensure that those interests do not come to harm
through other means. Nor does history support such

9 Petitioner alleges that her husband had “a constitutional right to be
free from unreasonable risks of harm to his body, mind and emotions and
a constitutional right to be protected from the City of Harker Heights’
custom and policy of deliberate indifference toward the safety of its em-
ployees.” App. 7. The city’s policy and custom of not training its em-
ployees and not warning them of the danger allegedly caused Collins’
death and thus deprived him of those rights. Id., at 8.
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an expansive reading of the constitutional text.” 489
U. S, at 195.1°

Petitioner’s submission that the city violated a federal con-
stitutional obligation to provide its employees with certain
minimal levels of safety and security is unprecedented. It
is quite different from the constitutional claim advanced by
plaintiffs in several of our prior cases who argued that the
State owes a duty to take care of those who have already
been deprived of their liberty. We have held, for example,
that apart from the protection against cruel and unusual pun-
ishment provided by the Eighth Amendment, cf. Hutto v.
Finney, 437 U. S. 678 (1978), the Due Process Clause of its
own force requires that conditions of confinement satisfy cer-
tain minimal standards for pretrial detainees, see Bell v.
Wolfish, 441 U. S. 520, 535, n. 16, 545 (1979), for persons in
mental institutions, Youngberg v. Romeo, 457 U. S. 307, 315—
316 (1982), for convicted felons, Turner v. Safley, 482 U. S.
78, 94-99 (1987), and for persons under arrest, see Revere v.
Massachusetts General Hospital, 463 U.S. 239, 244-245
(1983). The “process” that the Constitution guarantees in

10“Historically, this guarantee of due process has been applied to delib-
erate decisions of government officials to deprive a person of life, liberty,
or property. E.g., Davidson v. New Orleans, 96 U.S. 97 (1878) (assess-
ment of real estate); Rochin v. California, 342 U. S. 165 (1952) (stomach
pumping); Bell v. Burson, 402 U. S. 535 (1971) (suspension of driver’s li-
cense); Ingraham v. Wright, 430 U. S. 651 (1977) (paddling student); Hud-
son v. Palmer, 468 U. S. 517 (1984) (intentional destruction of inmate’s
property). No decision of this Court before Parratt [v. Taylor, 451 U. S.
527 (1981),] supported the view that negligent conduct by a state official,
even though causing injury, constitutes a deprivation under the Due Proc-
ess Clause. This history reflects the traditional and common-sense notion
that the Due Process Clause, like its forebear in the Magna Carta, see
Corwin, The Doctrine of Due Process of Law Before the Civil War, 24
Harv. L. Rev. 366, 368 (1911), was ‘intended to secure the individual from
the arbitrary exercise of the powers of government,” Hurtado v. Califor-
nia, 110 U. S. 516, 527 (1884).” Daniels v. Williams, 474 U. 8. 327, 331
(1986).
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connection with any deprivation of liberty thus includes a
continuing obligation to satisfy certain minimal custodial
standards. See DeShaney, 489 U.S., at 200. Petitioner
cannot maintain, however, that the city deprived Collins of
his liberty when it made, and he voluntarily accepted, an
offer of employment.

We also are not persuaded that the city’s alleged failure to
train its employees, or to warn them about known risks of
harm, was an omission that can properly be characterized as
arbitrary, or conscience shocking, in a constitutional sense.
Petitioner’s claim is analogous to a fairly typical state-law
tort claim: The city breached its duty of care to her husband
by failing to provide a safe work environment. Because the
Due Process Clause “does not purport to supplant traditional
tort law in laying down rules of conduct to regulate liability
for injuries that attend living together in society,” Daniels
v. Williams, 474 U. S., at 332, we have previously rejected
claims that the Due Process Clause should be interpreted to
impose federal duties that are analogous to those tradition-
ally imposed by state tort law, see, e.g., id., at 332-333;
Baker v. McCollan, 443 U. S. 137, 146 (1979); Paul v. Davis,
424 U. S. 693, 701 (1976). The reasoning in those cases ap-
plies with special force to claims asserted against public em-
ployers because state law, rather than the Federal Constitu-
tion, generally governs the substance of the employment
relationship. See, e. g., Bishop v. Wood, 426 U. S. 341, 350
(1976); Board of Regents of State Colleges v. Roth, 408 U. S.
564, 577-578 (1972).

Our refusal to characterize the city’s alleged omission in
this case as arbitrary in a constitutional sense rests on the
presumption that the administration of government pro-
grams is based on a rational decisionmaking process that
takes account of competing social, political, and economic
forces. Cf. Walker v. Rowe, 791 F. 2d 507, 510 (CA7 1986).
Decisions concerning the allocation of resources to individual
programs, such as sewer maintenance, and to particular as-
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pects of those programs, such as the training and compensa-
tion of employees, involve a host of policy choices that must
be made by locally elected representatives, rather than by
federal judges interpreting the basic charter of Government
for the entire country. The Due Process Clause “is not a
guarantee against incorrect or ill-advised personnel deci-
sions.” Bishop v. Wood, 426 U. S., at 350. Nor does it guar-
antee municipal employees a workplace that is free of unrea-
sonable risks of harm.

Finally, we reject petitioner’s suggestion that the Texas
Hazard Communication Act!! supports her substantive due
process claim. We assume that the Act imposed a duty on
the city to warn its sanitation employees about the dangers
of noxious gases in the sewers and to provide safety training
and protective equipment to minimize those dangers.’? We
also assume, as petitioner argues, that the Act created an
entitlement that qualifies as a “liberty interest” protected by
the Due Process Clause. But even with these assumptions,
petitioner’s claim must fail for she has not alleged that the
deprivation of this liberty interest was arbitrary in the con-
stitutional sense. Cf. Harrah Independent School Dist. v.

11 Tex. Rev. Civ. Stat. Ann., Art. 5182b (Vernon 1987).

12Section 10(a) of the Act states, for example:

“Every employer shall provide, at least annually, an education and train-
ing program for employees using or handling hazardous chemicals. . . .
Additional instruction shall be provided when the potential for exposure
to hazardous chemicals is altered or when new and significant information
is received by the employer concerning the hazards of a chemical. New
or newly assigned employees shall be provided training before working
with or in a work area containing hazardous chemicals.”

And § 15(a)states:

“Employees who may be exposed to hazardous chemicals shall be in-
formed of the exposure and shall have access to the workplace chemical
list and [material safety data sheets] for the hazardous chemicals. . . . In
addition, employees shall receive training on the hazards of the chemicals
and on measures they can take to protect themselves from those hazards
and shall be provided with appropriate personal protective equipment.
These rights are guaranteed on the effective date of this Act.”
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Martin, 440 U. S. 194, 198-199 (1979). The reasons why the
city’s alleged failure to train and warn did not constitute a
constitutionally arbitrary deprivation of Collins’ life, see
supra, at 128-129, apply a fortiori to the less significant lib-
erty interest created by the Texas statute.

In sum, we conclude that the Due Process Clause does not
impose an independent federal obligation upon municipalities
to provide certain minimal levels of safety and security in
the workplace and the city’s alleged failure to train or to
warn its sanitation department employees was not arbitrary
in a constitutional sense. The judgment of the Court of Ap-
peals is therefore affirmed.

It is so ordered.
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WILLY ». COASTAL CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 90-1150. Argued December 3, 1991—Decided March 3, 1992

After petitioner Willy sued respondent Coastal Corporation in Texas state
court, alleging that Coastal fired him for refusing to participate in its
violation of federal and state environmental laws, Coastal removed the
case to Federal District Court. That court rejected Willy’s argument
that it lacked subject-matter jurisdiction and dismissed the case for fail-
ure to state a claim. It also imposed sanctions against him, pursuant
to Federal Rule of Civil Procedure 11, based on conduct in the case that
was unrelated to petitioner’s effort to convince the court that it lacked
jurisdiction. The Court of Appeals concluded that the District Court
lacked subject-matter jurisdiction, but upheld the court’s decision to
award sanctions and remanded the case for the court to determine the
amount. On a second appeal, the Court of Appeals rejected Willy’s
argument that the District Court had no authority to impose sanctions
in the absence of subject-matter jurisdiction.

Held: A court may impose Rule 11 sanctions in a case in which the district
court is later determined to be without subject-matter jurisdiction.
Pp. 134-139.

(@) While the expansive language of Rules 1 and 81(c) indicates a clear
intent to have the Rules, including Rule 11, apply to all district court
civil proceedings, the Rules must be deemed to apply only if their appli-
cation will not impermissibly expand the judicial authority conferred by
Article I1I, see Sibbach v. Wilson & Co., 312 U.S. 1. Pp. 134-135.

(b) The District Court’s order in this case does not lie outside the
range of action constitutionally permitted to an Article III court. Willy
concedes that Congress has the power to regulate the courts and to
authorize the imposition of sanctions. He errs in contending that Rule
11 sanctions must be aborted whenever it is determined that a court
lacked jurisdiction at the time the objectionable conduct occurred. A
court’s concern with the maintenance of orderly procedure, even in the
wake of a jurisdictional ruling later found to be mistaken, justifies the
conclusion that the sanction here need not be upset. See, e. g., United
States v. Mine Workers, 330 U. S. 258. Because it deals with the issue
whether the court’s rules were violated, the instant order is collateral
to the merits of the case. Thus, it implicates no constitutional concern
because it does not deal with the court’s assessment of the complaint’s



132 WILLY v. COASTAL CORP.

Opinion of the Court

legal merits, over which the court lacked jurisdiction. See Cooter &
Gell v. Hartmarx Corp., 496 U. S. 384. And the District Court’s inter-
est in having rules of procedure obeyed did not disappear with the
subsequent determination that it lacked subject-matter jurisdiction.
United States Catholic Conference v. Abortion Rights Mobilization,
Inc., 487 U. S. 72, distinguished. Pp. 135-139.

915 F. 2d 965, affirmed.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Michael A. Maness argued the cause and filed briefs for
petitioner.

Michael L. Beatty argued the cause for respondents.
With him on the brief were Carter G. Phillips, Mark D.
Hopson, Lawrence P. Ellsworth, and Robert C. DeMoss.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

We granted certiorari to decide whether a federal district
court may impose sanctions pursuant to Rule 11 of the Fed-
eral Rules of Civil Procedure in a case in which the district
court is later determined to be without subject-matter juris-
diction. 501 U. S. 1216 (1991). We conclude that in the cir-
cumstances presented here it may do so.

Petitioner Willy sued respondent Coastal Corporation
(Coastal or respondent) in Texas state court, raising a vari-
ety of claims relating to Coastal’s decision to terminate his
employment as “in-house” counsel. Petitioner alleged that
he had been fired due to his refusal to participate in respond-
ent’s violation of various federal and state environmental
laws. Respondent removed the case to Federal District
Court, claiming original federal-question jurisdiction under
28 U. S. C. §§1331, 1441. Petitioner objected to the removal,
claiming that his case did not “arise under” federal law, see
§1331, but the District Court disagreed and concluded that it
had subject-matter jurisdiction. The District Court subse-
quently granted respondent’s motion to dismiss for failure to
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state a claim, Fed. Rule Civ. Proc. 12(b)(6), and dismissed
petitioner’s pendent state claims.

At the same time, the District Court granted respondent’s
motion for Rule 11 sanctions, awarding attorney’s fees of
$22,625 against Willy and his attorney, Young, jointly and
severally. The District Court found that the filings made by
plaintiff’s counsel “create[d] a blur of absolute confusion.”
App. to Pet. for Cert. A-7. These included a 1,200-page,
unindexed, unnumbered pile of materials that the District
Court determined “to be a conscious and wanton affront to
the judicial process, this Court, and opposing counsel” that
was “irresponsible at a minimum and at worst intentionally
harassing.” Ibid. Petitioner’s sanctionable behavior also
included careless pleading, such as reliance on a nonexistent
Federal Rule of Evidence. Ibid. None of the sanctionable
conduct was related to petitioner’s initial effort to convince
the District Court that it was without subject-matter
jurisdiction.

On appeal, the Court of Appeals for the Fifth Circuit con-
cluded that the District Court had lacked subject-matter
jurisdiction because the complaint raised no claims arising
under federal law. 855 F. 2d 1160 (1988). It therefore re-
versed the District Court order dismissing the claims and
instructed that the case be remanded to state court. The
court also upheld the District Court’s decision to award Rule
11 sanctions, although it remanded the case to the District
Court to determine the amount. On remand the District
Court recomputed the Rule 11 sanctions and imposed sanc-
tions in the amount of $19,307, the amount of attorney’s fees
that respondent had incurred in responding to petitioner’s
sanctionable conduct. The Court of Appeals affirmed. 915
F. 2d 965 (CA5 1990).

On this second appeal, the Court of Appeals rejected peti-
tioner’s contention that, in the absence of subject-matter ju-
risdiction, the District Court was constitutionally without
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authority to impose Rule 11 sanctions. It concluded that
the authority to impose Rule 11 sanctions rested in the “in-
herent powers” of the federal courts—those powers “ ‘neces-
sary to the exercise of all others.”” Id., at 966 (quoting
Roadway Express, Inc. v. Piper, 447 U. S. 752, 764 (1980)).
The court concluded that the exercise of Rule 11 powers was
an example of such inherent powers. It principally relied
on our recent decision in Cooter & Gell v. Hartmarx Corp.,
496 U. S. 384 (1990), in which we upheld a Rule 11 sanction
imposed for filing a frivolous complaint even though the sanc-
tion order was entered after the plaintiff voluntarily dis-
missed its suit.

Before this Court, petitioner advances two claims. The
first is that Congress, in acquiescing in the adoption of the
Federal Rules of Civil Procedure, did not “authorizle] recov-
ery of fees or costs against parties who prevail on jurisdic-
tional grounds.” Brief for Petitioner 18. Petitioner finds
in both the Rules Enabling Act and the Rules the “implicit
premise . . . that rules of practice and procedure are not
necessary for disputes beyond the judicial power conferred
by Article II1.” Id., at 28. Phrased this way, the petition-
er’s contention is correct, but it does not dispose of this case.

The Rules Enabling Act, 28 U. S. C. §2072, authorizes the
Court to “prescribe general rules of practice and procedure
and rules of evidence for cases in the United States district
courts....” Those rules may not “abridge, enlarge or mod-
ify any substantive right.” In response, we have adopted
the Federal Rules of Civil Procedure. Rule 1 governs their
scope. It provides that “[t]hese rules govern the procedure
in the United States district courts in all suits of a civil
nature ....” Rule 81(c) specifically provides that the Rules
“apply to civil actions removed to the United States district
courts from the state courts and govern procedure after re-
moval.” This expansive language contains no express ex-
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ceptions and indicates a clear intent to have the Rules, in-
cluding Rule 11, apply to all district court civil proceedings.!

But in Stbbach v. Wilson & Co., 312 U. S. 1 (1941), we ob-
served that federal courts, in adopting rules, were not free
to extend or restrict the jurisdiction conferred by a statute.
Id., at 10. Such a caveat applies a fortiori to any effort to
extend by rule the judicial power of the United States de-
scribed in Article III of the Constitution. The Rules, then,
must be deemed to apply only if their application will not
impermissibly expand the judicial authority conferred by Ar-
ticle III. We must therefore examine petitioner’s second,
and related contention, that the District Court action in this
case lies outside the range of action constitutionally permit-
ted to an Article III court.

Petitioner begins by pointing out that Article III limits
the subject-matter jurisdiction of the federal courts to cer-
tain “cases or controversies.” Brief for Petitioner 11. He
then contends that the District Court’s exercise of judicial
power to grant Rule 11 sanctions must have been an uncon-
stitutional act because, in the absence of subject-matter ju-

1Rule 11 requires that every paper filed with the District Court be
signed by an attorney or by the party. The signature constitutes a cer-
tificate by the signer that

“to the best of the signer’s knowledge, information, and belief formed after
reasonable inquiry it is well grounded in fact and is warranted by existing
law or a good faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any improper purpose,
such as to harass or to cause unnecessary delay or needless increase in the
cost of litigation.”

A pleading determined to be in contravention of the Rule subjects both
the signer and the party he represents to “an appropriate sanction, which
may include an order to pay to the other party or parties the amount of
the reasonable expenses incurred because of the filing of the pleading,
motion, or other paper, including a reasonable attorney’s fee.” Ibid. We
take as given that the District Court correctly determined that petition-
er’s filings were insufficiently well grounded to satisfy the Rule, the pay-
ment of attorney’s fees was a reasonable sanction in response, and the
imposition of joint and several liability was appropriate.
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risdiction, the district court lacks “a substantive source of
judicial power, beyond that conferred by Article II1.” Id.,
at 18. Thus, according to petitioner, even had Congress at-
tempted to grant the courts authority to impose sanctions in
a case such as this, the grant would run afoul of Article III.

In making this claim, petitioner acknowledges that there
are some circumstances in which federal courts may impose
attorney’s fees or costs, even where the court eventually
proves to be without subject-matter jurisdiction.? He con-
tends, however, that such instances are limited to a narrowly
prescribed category of cases and do not include the situation
in which sanctions are imposed against a party who has suc-
cessfully contested jurisdiction.

We think petitioner’s contentions flawed in several re-
spects. Article I, §8, cl. 9, authorizes Congress to establish
the lower federal courts. From almost the founding days of
this country, it has been firmly established that Congress,
acting pursuant to its authority to make all laws “necessary
and proper”? to their establishment, also may enact laws
regulating the conduct of those courts and the means
by which their judgments are enforced. See Wayman v.
Southard, 10 Wheat. 1, 21-22 (1825); Hanna v. Plumer, 380
U. S. 460, 473 (1965) (describing “long-recognized power of
Congress to prescribe housekeeping rules for federal
courts”). Indeed, in acknowledging the many circumstances
in which sanctions can be imposed, several of which have a
statutory basis, petitioner effectively concedes both Con-
gress’ general power to regulate the courts and its specific

2See Brief for Petitioner 18, n. 14, acknowledging 28 U. S. C. §1919 (au-
thorizing “payment of just costs” in any action or suit dismissed for lack
of jurisdiction) and 28 U. S. C. §1447(c) (authorizing attorney’s fees and
costs for wrongful removal). See also Brief for Petitioner 22-27, admit-
ting federal-court authority to exercise “inherent powers” to sanction
through attorney’s fees and costs or criminal contempt those who obstruct
a court’s effort to determine its jurisdiction.

3Art. I, §8, cl. 18.



Cite as: 503 U. S. 131 (1992) 137

Opinion of the Court

power to authorize the imposition of sanctions. See n. 2,
supra.

This leaves only petitioner’s contention that Rule 11 sanc-
tions must be aborted because at a time after the sanction-
able conduct occurred, it was determined by the Court of
Appeals that the District Court lacked subject-matter juris-
diction. A final determination of lack of subject-matter ju-
risdiction of a case in a federal court, of course, precludes
further adjudication of it. But such a determination does
not automatically wipe out all proceedings had in the district
court at a time when the district court operated under the
misapprehension that it had jurisdiction. In Chicot County
Drainage Dist. v. Baxter State Bank, 308 U. S. 371 (1940),
we held that a judgment rendered in a case in which it was
ultimately concluded that the District Court was without
jurisdiction was nonetheless res judicata on collateral attack
made by one of the parties. See also Stoll v. Gottlieb, 305
U.S. 165 (1938). In Stoll, we observed that the practical
concern with providing an end to litigation justifies a rule
preventing collateral attack on subject-matter jurisdiction.
Id., at 172.

In United States v. Mine Workers, 330 U. S. 258 (1947), we
upheld a eriminal contempt citation even on the assumption
that the District Court issuing the citation was without
jurisdiction over the underlying action. In that case, the
question was raised on direct review and not collateral at-
tack. We think the same concern expressed in these cases—
the maintenance of orderly procedure, even in the wake of a
jurisdiction ruling later found to be mistaken—justifies the
conclusion that the sanction ordered here need not be upset.

The District Court order which the petitioner seeks to
upset is one that is collateral to the merits. We recently
had occasion to examine Rule 11’s scope and purpose in great
detail in Cooter & Gell v. Hartmarx Corp., 496 U.S. 384
(1990). The challenge in that case was to an order imposing
Rule 11 sanctions for filing a frivolous complaint, entered
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after the plaintiff had voluntarily dismissed his action. In
the course of our discussion we noted that “[i]t is well estab-
lished that a federal court may consider collateral issues
after an action is no longer pending. . . . [An] imposition of a
Rule 11 sanction is not a judgment on the merits of an action.
Rather, it requires the determination of a collateral issue:
whether the attorney has abused the judicial process, and, if
so, what sanction would be appropriate.” Id., at 395-396.
Such an order implicates no constitutional concern because
it “does not signify a district court’s assessment of the legal
merits of the complaint.” Id., at 396. It therefore does not
raise the issue of a district court adjudicating the merits of
a “case or controversy” over which it lacks jurisdiction.

Petitioner places great weight on our decision in United
States Catholic Conference v. Abortion Rights Mobilization,
Inc., 487 U.S. 72 (1988), a case involving a civil contempt
order entered by the District Court. The contemnors, two
nonparty witnesses, refused to comply with a Distriet Court
document subpoena. The District Court found them in civil
contempt and ordered them to pay a fine of $50,000 per day.
The contemnors, as was their right, immediately appealed
the contempt order, challenging the District Court’s subject-
matter jurisdiction. We held that the Court of Appeals was
obligated to consider the jurisdictional challenge in full,
rather than simply contenting itself with an inquiry into
whether the District Court colorably had jurisdiction. We
further concluded that if the District Court was found to be
lacking subject-matter jurisdiction, that the contempt order
would also fall. Focusing on this second part of our deci-
sion, petitioner cites Catholic Conference as establishing the
proposition that a sanction must fall if imposed when juris-
diction is in fact absent.*

Catholic Conference does not stand for such a broad asser-
tion. A civil contempt order has much different purposes

4 Petitioner does acknowledge certain limited exceptions, see n. 2, supra.
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than a Rule 11 sanction. Civil contempt is designed to force
the contemnor to comply with an order of the court, id., at
79; Rule 11 is designed to punish a party who has already
violated the court’s rules. Cooter & Gell, supra, at 396.
Given that civil contempt is designed to coerce compliance
with the court’s decree, it is logical that the order itself
should fall with a showing that the court was without author-
ity to enter the decree. Accord, United States v. Mine
Workers, supra.

The interest in having rules of procedure obeyed, by con-
trast, does not disappear upon a subsequent determination
that the court was without subject-matter jurisdiction.
Courts do make mistakes; in cases such as Catholic Confer-
ence it may be possible immediately to seek relief in an ap-
pellate tribunal. But where such an immediate appeal is not
authorized, there is no constitutional infirmity under Article
III in requiring those practicing before the courts to conduct
themselves in compliance with the applicable procedural
rules in the interim, and to allow the courts to impose Rule
11 sanctions in the event of their failure to do so.’

For the foregoing reasons, the judgment of the Court of
Appeals is

Affirmed.

50ur conclusion that the District Court acted within the scope of the
Federal Rules and that the sanction may constitutionally be applied even
when subject-matter jurisdiction is eventually found lacking makes it un-
necessary for us to consider respondent’s alternative contention that the
sanction may be upheld as an appropriate exercise of the District Court’s
“inherent powers.”
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McCARTHY ». MADIGAN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 90-6861. Argued December 9, 1991—Decided March 4, 1992

While a federal prisoner, petitioner McCarthy filed a damages action
under Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388,
alleging that respondent prison officials had violated his Eighth Amend-
ment rights by their deliberate indifference to his needs and medical
condition resulting from a back operation and a history of psychiatric
problems. The District Court dismissed his complaint on the ground
that he had failed to exhaust the Federal Bureau of Prisons’ administra-
tive remedy procedure, which, inter alia, includes rapid filing and re-
sponse timetables to promote efficient dispute resolution but does not
provide for any kind of hearing or for the granting of any particular type
of relief. The court then denied McCarthy’s motion for reconsideration,
rejecting his argument that exhaustion was not required because he
sought only money damages, which the Bureau could not provide. The
Court of Appeals affirmed.

Held: Exhaustion of the Bureau of Prisons’ administrative procedure is
not required before a federal prisoner can initiate a Bivens action solely
for money damages. Pp. 144-156.

(a) Exhaustion serves the twin purposes of protecting administrative
agency authority and promoting judicial efficiency. Where Congress
specifically mandates, exhaustion is required. Otherwise, the federal
courts must exercise sound judicial discretion, determining whether to
require exhaustion by balancing the individual’s interest in retaining
prompt access to a federal judicial forum against countervailing institu-
tional interests favoring exhaustion. Individual interests have weighed
heavily where resort to the administrative remedy would occasion
undue prejudice to subsequent assertion of a court action, where there
is some doubt as to whether the agency is empowered to grant effective
relief, or where the administrative body is shown to be biased or has
otherwise predetermined the issue before it. Pp. 144-149.

(b) Congress has not required exhaustion of a federal prisoner’s Bi-
vens claim. And, given the type of claim McCarthy raises and the
particular characteristics of the Bureau’s general grievance procedure,
McCarthy’s individual interests outweigh countervailing institutional in-
terests favoring exhaustion. The procedure’s short, successive filing
deadlines and the absence of any monetary remedy heavily burden a
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petitioning inmate’s individual interests. In contrast, while the Bureau
has a substantial interest in encouraging internal resolution of griev-
ances and in preventing the undermining of its authority by unnecessary
resort of prisoners to the federal courts, other institutional concerns do
not weigh heavily in favor of exhaustion. The Bureau’s alleged failure
to render medical care implicates only tangentially its authority to carry
out the control and management of the federal prisons, and the Bureau
does not bring to bear any special expertise on the type of issue pre-
sented for resolution here. Nor are the interests of judicial economy
advanced substantially by the grievance procedure, which does not cre-
ate a formal factual record of the type that can be relied on conclusively
by a court for disposition of a prisoner’s claim on the pleadings or at
summary judgment without the aid of affidavits. Pp. 149-156.
914 F. 2d 1411, reversed.

BLACKMUN, J., delivered the opinion of the Court, in which WHITE, STE-
VENS, O’CONNOR, KENNEDY, and SOUTER, JJ., joined. REHNQUIST, C. J.,
filed an opinion concurring in the judgment, in which SCALIA and THOMAS,
JJ., joined, post, p. 156.

Paul M. Smith argued the cause and filed briefs for
petitioner.

Deputy Solicitor General Mahoney argued the cause for
respondents. With her on the brief were Solicitor General
Starr, Assistant Attorney General Mueller, Amy L. Wau,
Victor D. Stone, and William D. Braun.

JUSTICE BLACKMUN delivered the opinion of the Court.

The issue in this case is whether a federal prisoner must
resort to the internal grievance procedure promulgated by
the Federal Bureau of Prisons before he may initiate a suit,
pursuant to the authority of Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U. S. 388 (1971), solely for money dam-
ages. The Court of Appeals for the Tenth Circuit ruled that
exhaustion of the grievance procedure was required. 914
F. 2d 1411 (1990). We granted certiorari to resolve a conflict
among the Courts of Appeals.! 499 U. S. 974 (1991).

1 Compare Hessbrook v. Lennon, 777 F. 2d 999 (CA5 1985) (exhaustion
required), and Brice v. Day, 604 F. 2d 664 (CA10 1979) (same), cert. denied,
444 U. S. 1086 (1980), with Muhammad v. Carlson, 739 F. 2d 122 (CAS3
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While he was a prisoner in the federal penitentiary at
Leavenworth, petitioner John J. McCarthy filed a pro se com-
plaint in the United States District Court for the District of
Kansas against four prison employees: the hospital adminis-
trator, the chief psychologist, another psychologist, and a
physician. McCarthy alleged that respondents had violated
his constitutional rights under the Eighth Amendment by
their deliberate indifference to his needs and medical condi-
tion resulting from a back operation and a history of psychi-
atric problems. On the first page of his complaint, he wrote:
“This Complaint seeks Money Damages Only.” App. 7.

The District Court dismissed the complaint on the ground
that petitioner had failed to exhaust prison administrative
remedies. Id., at 12. Under 28 CFR pt. 542 (1991), setting
forth the general “Administrative Remedy Procedure for In-
mates” at federal correctional institutions, a prisoner may
“seek formal review of a complaint which relates to any as-
pect of his imprisonment.” §542.10.2 When an inmate files
a complaint or appeal, the responsible officials are directed
to acknowledge the filing with a “signed receipt” which
is returned to the inmate, to “[cJonduct an investigation,”
and to “[rlespond to and sign all complaints or appeals.”
§§542.11(a)(2) to (4). The general grievance regulations do
not provide for any kind of hearing or for the granting of
any particular type of relief.

1984) (exhaustion not required), and Goar v. Civiletti, 688 F. 2d 27 (CA6
1982) (same).

2 Certain categories of filings, however, “will not be accepted” under the
general procedure. These include, among others, “tort claims.” See 28
CFR §542.12 (1991). The Bureau of Prisons has interpreted this “tort
claims” exception to include claims under the Federal Tort Claims Act,
but not constitutional claims for relief recognized under the Bivens case.
Brief for Respondents 3, n. 1. Claims under the Federal Tort Claims Act
are governed by a separate administrative procedure. See §§543.30 to
543.32.



Cite as: 503 U. S. 140 (1992) 143

Opinion of the Court

To promote efficient dispute resolution, the procedure in-
cludes rapid filing and response timetables. An inmate first
seeks informal resolution of his claim by consulting prison
personnel. §542.13(a). If this informal effort fails, the
prisoner “may file a formal written complaint on the appro-
priate form, within fifteen (15) calendar days of the date
on which the basis of the complaint occurred.” §542.13(b).
Should the warden fail to respond to the inmate’s satisfaction
within 15 days, the inmate has 20 days to appeal to the Bu-
reau’s Regional Director, who has 30 days to respond. If
the inmate still remains unsatisfied, he has 30 days to make
a final appeal to the Bureau’s general counsel, who has an-
other 30 days to respond. §§542.14 and 542.15. If the in-
mate can demonstrate a “valid reason for delay,” he “shall
be allowed” an extension of any of these time periods for
filing. §542.13(b).

Petitioner McCarthy filed with the District Court a motion
for reconsideration under Federal Rule of Civil Procedure
60(b), arguing that he was not required to exhaust his admin-
istrative remedies, because he sought only money damages
which, he claimed, the Bureau could not provide.®> 1 Record,
Exh. 7. The court denied the motion. App. 14.

The Court of Appeals, in affirming, observed that because
Bivens actions are a creation of the judiciary, the courts may
impose reasonable conditions upon their filing. 914 F. 2d,
at 1412. The exhaustion rule, the court reasoned, “is not
keyed to the type of relief sought, but to the need for prelim-

3McCarthy actually had initiated a grievance prior to filing his com-
plaint in the District Court. Brief for Petitioner 5, n. 7. But he did not
exhaust the procedures at that time and, in any event, he concedes that
that grievance related to his request for a private cell and not to the
medical issues at the heart of his federal complaint. After his initial
grievance was dismissed, he filed a grievance with respect to the medical
issues. It was accepted, even though it was late, but was denied by the
warden on the merits. Tr. of Oral Arg. 38. McCarthy’s subsequent ap-
peal to the Bureau’s regional office was rejected because it was filed late.
Id., at 16; Brief for Petitioner 5, n. 7.
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inary fact-finding” to determine “whether there is a possible
Bivens cause of action.” [Ibid. Accordingly, “‘[a]lthough
the administrative apparatus could not award money dam-
ages . . ., administrative consideration of the possibility of
corrective action and a record would have aided a court in
measuring liability and determining the extent of the dam-
ages.”” Ibid., quoting Goar v. Cwiletti, 688 F. 2d 27, 29
(CA6 1982) (emphasis in original). Exhaustion of the gen-
eral grievance procedure was required notwithstanding the
fact that McCarthy’s request was solely for money damages.

II

The doctrine of exhaustion of administrative remedies is
one among related doctrines—including abstention, finality,
and ripeness—that govern the timing of federal-court deci-
sionmaking. Of “paramount importance” to any exhaustion
inquiry is congressional intent. Patsy v. Board of Regents
of Florida, 457 U. S. 496, 501 (1982). Where Congress spe-
cifically mandates, exhaustion is required. Coit Independ-
ence Joint Venture v. FSLIC, 489 U.S. 561, 579 (1989);
Patsy, 457 U. S., at 502, n. 4. But where Congress has not
clearly required exhaustion, sound judicial discretion gov-
erns. McGee v. United States, 402 U. S. 479, 483, n. 6 (1971).
See also Patsy, 457 U. S., at 518 (WHITE, J., concurring in
part) (“[Elxhaustion is ‘a rule of judicial administration,’ . . .
and unless Congress directs otherwise, rightfully subject to
crafting by judges”). Nevertheless, even in this field of ju-
dicial discretion, appropriate deference to Congress’ power
to prescribe the basic procedural scheme under which a claim
may be heard in a federal court requires fashioning of ex-
haustion principles in a manner consistent with congres-
sional intent and any applicable statutory scheme. Id., at
501-502, and n. 4.

A

This Court long has acknowledged the general rule that
parties exhaust prescribed administrative remedies before
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seeking relief from the federal courts. See, e.g., Myers v.
Bethlehem Shipbuilding Corp., 303 U. S. 41, 50-51, and n. 9
(1938) (discussing cases as far back as 1898). Exhaustion
is required because it serves the twin purposes of protect-
ing administrative agency authority and promoting judicial
efficiency.

As to the first of these purposes, the exhaustion doctrine
recognizes the notion, grounded in deference to Congress’
delegation of authority to coordinate branches of Govern-
ment, that agencies, not the courts, ought to have primary
responsibility for the programs that Congress has charged
them to administer. Exhaustion concerns apply with partic-
ular force when the action under review involves exercise of
the agency’s discretionary power or when the agency pro-
ceedings in question allow the agency to apply its special
expertise. McKart v. United States, 395 U.S. 185, 194
(1969). See also Bowen v. City of New York, 476 U. S. 467,
484 (1986). The exhaustion doctrine also acknowledges the
commonsense notion of dispute resolution that an agency
ought to have an opportunity to correct its own mistakes
with respect to the programs it administers before it is
haled into federal court. Correlatively, exhaustion princi-
ples apply with special force when “frequent and deliber-
ate flouting of administrative processes” could weaken an
agency’s effectiveness by encouraging disregard of its proce-
dures. McKart v. United States, 395 U. S., at 195.

As to the second of the purposes, exhaustion promotes ju-
dicial efficiency in at least two ways. When an agency has
the opportunity to correct its own errors, a judicial contro-
versy may well be mooted, or at least piecemeal appeals may
be avoided. See, e. g., Parisi v. Davidson, 405 U. S. 34, 37
(1972); McKart v. United States, 395 U. S., at 195. And even
where a controversy survives administrative review, exhaus-
tion of the administrative procedure may produce a useful
record for subsequent judicial consideration, especially in a
complex or technical factual context. See, e. g., Weinberger
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v. Salfi, 422 U.S. 749, 765 (1975) (exhaustion may allow
agency “to compile a record which is adequate for judicial
review”).

B

Notwithstanding these substantial institutional interests,
federal courts are vested with a “virtually unflagging obliga-
tion” to exercise the jurisdiction given them. Colorado
River Water Conservation Dist. v. United States, 424 U. S.
800, 817-818 (1976). “We have no more right to decline the
exercise of jurisdiction which is given, than to usurp that
which is not given.” Cohens v. Virginia, 6 Wheat. 264, 404
(1821). Accordingly, this Court has declined to require ex-
haustion in some circumstances even where administrative
and judicial interests would counsel otherwise. In deter-
mining whether exhaustion is required, federal courts must
balance the interest of the individual in retaining prompt
access to a federal judicial forum against countervailing in-
stitutional interests favoring exhaustion. “[A]dministrative
remedies need not be pursued if the litigant’s interests in
immediate judicial review outweigh the government’s inter-
ests in the efficiency or administrative autonomy that the
exhaustion doctrine is designed to further.” West v. Berg-
land, 611 F. 2d 710, 715 (CA8 1979), cert. denied, 449 U. S.
821 (1980). Application of this balancing principle is “in-
tensely practical,” Bowen v. City of New York, 476 U. S., at
484, citing Mathews v. Eldridge, 424 U. S. 319, 331, n. 11
(1976), because attention is directed to both the nature of
the claim presented and the characteristics of the particular
administrative procedure provided.

C

This Court’s precedents have recognized at least three
broad sets of circumstances in which the interests of the indi-
vidual weigh heavily against requiring administrative ex-
haustion. First, requiring resort to the administrative rem-
edy may occasion undue prejudice to subsequent assertion
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of a court action. Such prejudice may result, for example,
from an unreasonable or indefinite timeframe for administra-
tive action. See Gibson v. Berryhill, 411 U. S. 564, 575, n. 14
(1973) (administrative remedy deemed inadequate “[m]ost
often . . . because of delay by the agency”). See also Coit
Independence Joint Venture v. FSLIC, 489 U. S., at 587 (“Be-
cause the Bank Board’s regulations do not place a reasonable
time limit on FSLIC’s consideration of claims, Coit cannot be
required to exhaust those procedures”); Walker v. Southern
R. Co., 385 U. S. 196, 198 (1966) (possible delay of 10 years in
administrative proceedings makes exhaustion unnecessary);
Smith v. Illinois Bell Telephone Co., 270 U. S. 587, 591-592
(1926) (claimant “is not required indefinitely to await a deci-
sion of the rate-making tribunal before applying to a federal
court for equitable relief”). Even where the administrative
decisionmaking schedule is otherwise reasonable and defi-
nite, a particular plaintiff may suffer irreparable harm if un-
able to secure immediate judicial consideration of his claim.
Bowen v. City of New York, 476 U.S., at 483 (disability-
benefit claimants “would be irreparably injured were the
exhaustion requirement now enforced against them”); Air-
craft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752, 773
(1947) (“impending irreparable injury flowing from delay in-
cident to following the prescribed procedure” may contribute
to finding that exhaustion is not required). By the same
token, exhaustion principles apply with less force when an
individual’s failure to exhaust may preclude a defense to
criminal liability. Moore v. East Cleveland, 431 U.S. 494,
497, n. 5 (1977) (plurality opinion); McKart v. United States,
395 U. S,, at 197.

Second, an administrative remedy may be inadequate “be-
cause of some doubt as to whether the agency was empow-
ered to grant effective relief.” Gibson v. Berryhill, 411
U.S., at 575, n. 14. For example, an agency, as a preliminary
matter, may be unable to consider whether to grant relief
because it lacks institutional competence to resolve the par-
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ticular type of issue presented, such as the constitutionality
of a statute. See, e. g., Moore v. East Cleveland, 431 U. S.,
at 497, n. 5; Mathews v. Diaz, 426 U.S. 67, 76 (1976). In
a similar vein, exhaustion has not been required where the
challenge is to the adequacy of the agency procedure itself,
such that “‘the question of the adequacy of the administra-
tive remedy . . . [is] for all practical purposes identical with
the merits of [the plaintiff’s] lawsuit.”” Barry v. Barchi, 443
U.S. 55, 63, n. 10 (1979) (quoting Gibson v. Berryhill, 411
U.S., at 575). Alternatively, an agency may be competent
to adjudicate the issue presented, but still lack authority
to grant the type of relief requested. McNeese v. Board of
Ed. for Community Unit School Dist. 187, 373 U.S. 668,
675 (1963) (students seeking to integrate public school need
not file complaint with school superintendent because the
“Superintendent himself apparently has no power to order
corrective action” except to request the Attorney General to
bring suit); Montana National Bank of Billings v. Yellow-
stone County, 276 U.S. 499, 505 (1928) (taxpayer seeking
refund not required to exhaust where “any such application
[would have been] utterly futile since the county board of
equalization was powerless to grant any appropriate relief”
in face of prior controlling court decision).

Third, an administrative remedy may be inadequate where
the administrative body is shown to be biased or has other-
wise predetermined the issue before it. Gibson v. Berry-
hill, 411 U.S., at 575, n. 14; Houghton v. Shafer, 392
U. S. 639, 640 (1968) (in view of Attorney General’s submis-
sion that the challenged rules of the prison were “validly
and correctly applied to petitioner,” requiring administrative
review through a process culminating with the Attorney
General “would be to demand a futile act”); Association of
National Advertisers, Inc. v. FTC, 201 U. S. App. D. C. 165,
170-171, 627 F. 2d 1151, 1156-1157 (1979) (bias of Federal
Trade Commission chairman), cert. denied, 447 U.S. 921
(1980). See also Patsy v. Florida International University,
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634 F. 2d 900, 912-913 (CA5 1981) (en banc) (administrative
procedures must “not be used to harass or otherwise discour-
age those with legitimate claims”), rev’d on other grounds
sub nom. Patsy v. Board of Regents of Florida, 457 U. S.
496 (1982).

111

In light of these general principles, we conclude that peti-
tioner McCarthy need not have exhausted his constitutional
claim for money damages. As a preliminary matter, we find
that Congress has not meaningfully addressed the appropri-
ateness of requiring exhaustion in this context. Although
respondents’ interests are significant, we are left with a firm
conviction that, given the type of claim McCarthy raises and
the particular characteristics of the Bureau’s general griev-
ance procedure, McCarthy’s individual interests outweigh
countervailing institutional interests favoring exhaustion.

A

Turning first to congressional intent, we note that the gen-
eral grievance procedure was neither enacted nor mandated
by Congress. Respondents, however, urge that Congress,
in effect, has acted to require exhaustion by delegating
power to the Attorney General and the Bureau of Prisons
to control and manage the federal prison system. See 18
U.S. C. §§4001(b) and 4042. Brief for Respondents 3, 16;
Tr. of Oral Arg. 41-42. We think respondents confuse what
Congress could be claimed to allow by implication with what
Congress affirmatively has requested or required. By dele-
gating authority, in the most general of terms, to the Bureau
to administer the federal prison system, Congress cannot be
said to have spoken to the particular issue whether prisoners
in the custody of the Bureau should have direct access to the
federal courts.

Respondents next argue that Congress, by enactment of
§7 of the Civil Rights of Institutionalized Persons Act, 94
Stat. 352,42 U. S. C. §1997e, has articulated a policy favoring
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exhaustion of the prison grievance procedure prior to the
filing of a constitutional claim against prison officials. Sec-
tion 1997e imposes a limited exhaustion requirement for a
claim brought by a state prisoner under Rev. Stat. §1979,
42 U. S. C. §1983, provided that the underlying state prison
administrative remedy meets specified standards. See
Patsy v. Board of Regents of Florida, 457 U. S., at 507-512.
Section 1997e has no direct application in this case, because
at issue here is a Bivens claim by a federal prisoner against
federal prison officials. We find it significant that Congress,
in enacting § 1997e, stopped short of imposing a parallel re-
quirement in the federal prison context.

Section 1997e is not only inapplicable to Bivens claims,
but—Dby its own terms—cuts against respondents’ claim that
the particular procedure now at issue need be exhausted.
First, unlike the rule of exhaustion proposed here, §1997e
does not authorize dismissal of an action for failure to ex-
haust. Instead, it provides that the action is to be stayed
for a maximum of 90 days. See §1997e(a)(1). Second,
§1997e does not mechanically require exhaustion in every
case where an acceptable state procedure is in place.
Rather, it directs federal courts to abstain “if the court
believes that such a [waiting] requirement would be appro-
priate and in the interests of justice.” §1997e(a)(1). In
other words, if an inmate fails to meet filing deadlines under
an administrative scheme, a court has ample discretion to
determine that exhaustion nonetheless should be forgone.
Third, in contrast to the absence of any provision for the
award of money damages under the Bureau’s general griev-
ance procedure, the statute conditions exhaustion on the ex-
istence of “effective administrative remedies.”* It is diffi-

4The Conference Committee Report states: “It is the intent of the Con-
gress that the court not find such a requirement [of exhaustion] appro-
priate in those situations in which the action brought . . . raises issues
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cult to see why a stricter rule of exhaustion than Congress
itself has required in the state prison context should apply
in the federal prison context.

Respondents also argue that requiring exhaustion is ap-
propriate because Bivens relief gives way when necessary
to accommodate either the effective functioning of Govern-
ment or an articulated congressional policy. Brief for Re-
spondents 15. We have recognized that a Bivens remedy
does not lie in two situations: (1) where Congress has pro-
vided an equally effective alternative remedy and declared
it to be a substitute for recovery under the Constitution, and
(2) where, in the absence of affirmative action by Congress,
special factors counsel hesitation. Carlison v. Green, 446
U.S. 14, 18-19 (1980). As to the first exception, Congress
did not create the remedial scheme at issue here and that
scheme, in any case, as noted above, cannot be considered to
be equally effective with respect to a claim for money dam-
ages. As to the second exception, respondents appear to
confuse the presence of special factors with any factors
counseling hesitation. In Carlson, the Court held that “spe-
cial factors” do not free prison officials from Bivens liability,
because prison officials do not enjoy an independent status
in our constitutional scheme, nor are they likely to be unduly
inhibited in the performance of their duties by the assertion
of a Bivens claim. Carlson v. Green, 446 U. S., at 19.

Interpreting the “special factors” exception in Schweiker
v. Chilicky, 487 U. S. 412 (1988), and in Bush v. Lucas, 462

which cannot, in reasonable probability, be resolved by the grievance reso-
lution system . ...” H. R. Conf. Rep. No. 96-897, p. 15 (1980).

The Attorney General, charged under the statute with certifying the
adequacy of state administrative remedial schemes, has provided by regu-
lation: “The [state] grievance procedure shall afford a successful grievant
a meaningful remedy.” 28 CFR §40.6 (1991) (emphasis added). At the
time of promulgating these regulations, the Department of Justice ob-
served on the public record: “Presumably, where monetary relief was the
sole adequate remedy and could not be obtained through a grievance pro-
cedure, exhaustion would not be appropriate.” 46 Fed. Reg. 3845 (1981).
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U.S. 367 (1983), the Court found the Bivens remedy dis-
placed because Congress had legislated an elaborate and
comprehensive remedial scheme. Schweiker, 487 U.S., at
425; Bush, 462 U. S., at 388. “When the design of a Govern-
ment program suggests that Congress has provided what it
considers adequate remedial mechanisms for constitutional
violations that may occur in the course of its administra-
tion, we have not created additional Bivens remedies.”
Schweiker, 487 U. S., at 423. Here Congress has enacted
nothing.
B

Because Congress has not required exhaustion of a federal
prisoner’s Bivens claim, we turn to an evaluation of the indi-
vidual and institutional interests at stake in this case. The
general grievance procedure heavily burdens the individual
interests of the petitioning inmate in two ways. First, the
procedure imposes short, successive filing deadlines that cre-
ate a high risk of forfeiture of a claim for failure to comply.
Second, the administrative “remedy” does not authorize an
award of monetary damages—the only relief requested by
McCarthy in this action. The combination of these features
means that the prisoner seeking only money damages has
everything to lose and nothing to gain from being required
to exhaust his claim under the internal grievance procedure.

The filing deadlines for the grievance procedure require
an inmate, within 15 days of the precipitating incident, not
only to attempt to resolve his grievance informally but also
to file a formal written complaint with the prison warden.
28 CFR §542.13 (1991). Then, he must successively hurdle
20-day and 30-day deadlines to advance to the end of the
grievance process. §542.15. Other than the Bureau’s gen-
eral and quite proper interest in having early notice of any
claim, we have not been apprised of any urgency or exigency
justifying this timetable. Cf. Yakus v. United States, 321
U. S. 414, 435 (1944) (“The sixty days’ period allowed for pro-
test of the Administrator’s regulations cannot be said to be
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unreasonably short in view of the urgency and exigencies of
wartime price regulation”). As a practical matter, the filing
deadlines, of course, may pose little difficulty for the knowl-
edgeable inmate accustomed to grievances and court actions.
But they are a likely trap for the inexperienced and unwary
inmate, ordinarily indigent and unrepresented by counsel,
with a substantial claim.

Respondents argue that the deadlines are not jurisdic-
tional and may be extended for any “valid” reason. See 28
CFR §§542.13(b) and 542.15 (1991). Yet the regulations do
not elaborate upon what a “valid” reason is. Moreover,
it appears that prison officials—perhaps the very officials
subject to suit—are charged with determining what is a
“valid” reason.

All in all, these deadlines require a good deal of an inmate
at the peril of forfeiting his claim for money damages. The
“first” of “the principles that necessarily frame our analysis
of prisoners’ constitutional claims” is that “federal courts
must take cognizance of the valid constitutional claims of
prison inmates.” Turner v. Safley, 482 U. S. 78, 84 (1987).
Because a prisoner ordinarily is divested of the privilege
to vote, the right to file a court action might be said to be
his remaining most “fundamental political right, because
preservative of all rights.” Yick Wo v. Hopkins, 118 U. S.
356, 370 (1886). The rapid filing deadlines counsel strongly
against exhaustion as a prerequisite to the filing of a federal-
court action.’

5Petitioner concedes that if his complaint contained a prayer for injunc-
tive relief, exhaustion principles would apply differently. Brief for Peti-
tioner 20, n. 20. Were injunctive relief sought, the grievance procedure
probably would be capable of producing the type of corrective action de-
sired. Additionally, because of the continuing nature of conduct subject
to injunctive relief, the short filing deadlines would pose less difficulty
because the limitations period would be triggered anew by ongoing
conduct.
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As we have noted, the grievance procedure does not in-
clude any mention of the award of monetary relief. Respond-
ents argue that this should not matter, because “in most
cases there are other things that the inmate wants.” Tr. of
Oral Arg. 30. This may be true in some instances. But we
cannot presume, as a general matter, that when a litigant
has deliberately forgone any claim for injunctive relief and
has singled out discrete past wrongs, specifically requesting
monetary compensation only, that he is likely interested in
“other things.” The Bureau, in any case, is always free to
offer an inmate administrative relief in return for with-
drawal of his lawsuit. We conclude that the absence of any
monetary remedy in the grievance procedure also weighs
heavily against imposing an exhaustion requirement.

In the alternative, respondents argue that, despite the ab-
sence of any provision in the general grievance procedure for
the award of money damages, such damages in fact are avail-
able for most prisoners asserting Bivens claims. As to Bi-
vens claims that could have been brought under the Federal
Tort Claims Act (FTCA),® respondents contend that a griev-
ance asking for money damages can be “converted” by prison
officials to a FTCA claim for which prison officials are au-

5 Respondents contend that Bivens claims are almost always categoriza-
ble as FTCA claims, especially in view of the Attorney General’s conces-
sion that corrections guards are “law enforcement” officers within the
meaning of the exception to the intentional-tort exception of the FTCA.
Tr. of Oral Arg. 41. As to those claims that are not categorizable as
FTCA claims, respondents concede that the Bureau of Prisons has no au-
thority to offer a monetary settlement. Id., at 40. Instead, they contend
that the Department of Justice has a general settlement authority under
the federal regulations that might be exercised to dispose of general griev-
ance claims. 28 CFR §50.15(c)(2) (1991). Nothing in the record indicates
that this authority has ever been exercised to recompense a prisoner with
a Bivens claim. Moreover, it is highly unlikely that a monetary settle-
ment would be made in the course of an administrative proceeding, be-
cause the regulation provides that “[aJbsent exceptional circumstances” a
monetary settlement will not be paid “before entry of an adverse verdict,
judgment, or award.” §50.15(c)(3).
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thorized, under 28 CFR §543.30 (1991), to award money dam-
ages. This “conversion” authority does not appear in the
regulations having to do with the grievance procedure,
which raises substantial doubt that an inmate would have
sufficient notice as to how his claim would be treated. In
any event, respondents have not pointed to anything in the
record showing that prison officials have a practice of con-
verting a claim filed under the general grievance procedure
to a claim under the FTCA procedure. We agree with peti-
tioner that it is implausible to think that they do. The avail-
ability of a money damages remedy is, at best, uncertain, and
the uncertainty of the administrative agency’s authority to
award relief counsels against requiring exhaustion. See
Hillsborough v. Cromwell, 326 U. S. 620, 626 (1946); Union
Pacific R. Co. v. Board of Comm’rs of Weld County, 247 U. S.
282, 287 (1918).

We do not find the interests of the Bureau of Prisons to
weigh heavily in favor of exhaustion in view of the remedial
scheme and particular claim presented here. To be sure, the
Bureau has a substantial interest in encouraging internal
resolution of grievances and in preventing the undermining
of its authority by unnecessary resort by prisoners to the
federal courts. But other institutional concerns relevant to
exhaustion analysis appear to weigh in hardly at all. The
Bureau’s alleged failure to render medical care implicates
only tangentially its authority to carry out the control and
management of the federal prisons. Furthermore, the Bu-
reau does not bring to bear any special expertise on the type
of issue presented for resolution here.

The interests of judicial economy do not stand to be ad-
vanced substantially by the general grievance procedure.
No formal factfindings are made. The paperwork generated
by the grievance process might assist a court somewhat in
ascertaining the facts underlying a prisoner’s claim more
quickly than if it has only a prisoner’s complaint to review.
But the grievance procedure does not create a formal factual
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record of the type that can be relied on conclusively by a
court for disposition of a prisoner’s claim on the pleadings or
at summary judgment without the aid of affidavits.

C

In conclusion, we are struck by the absence of supporting
material in the regulations, the record, or the briefs that
the general grievance procedure here was crafted with any
thought toward the principles of exhaustion of claims for
money damages. The Attorney General’s professed concern
for internal dispute resolution has not translated itself into
a more effective grievance procedure that might encourage
the filing of an administrative complaint as opposed to a
court action. Congress, of course, is free to design or re-
quire an appropriate administrative procedure for a prisoner
to exhaust his claim for money damages. Even without fur-
ther action by Congress, we do not foreclose the possibility
that the Bureau itself may adopt an appropriate administra-
tive procedure consistent with congressional intent.

The judgment of the Court of Appeals is reversed.

It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE SCALIA
and JUSTICE THOMAS join, concurring in the judgment.

I agree with the Court’s holding that a federal prisoner
need not exhaust the procedures promulgated by the Federal
Bureau of Prisons. My view, however, is based entirely on
the fact that the grievance procedure at issue does not pro-
vide for any award of monetary damages. As a result, in
cases such as this one where prisoners seek monetary relief,
the Bureau’s administrative remedy furnishes no effective
remedy at all, and it is therefore improper to impose an ex-
haustion requirement. See McNeese v. Board of Ed. for
Community Unit School Dist. 187, 373 U. S. 668, 675 (1963);
Montana National Bank of Billings v. Yellowstone County,
276 U. S. 499, 505 (1928).
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Because I would base the decision on this ground, I do not
join the Court’s extensive discussion of the general principles
of exhaustion, nor do I agree with the implication that those
general principles apply without modification in the context
of a Bivens claim. In particular, I disagree with the Court’s
reliance on the grievance procedure’s filing deadlines as a
basis for excusing exhaustion. As the majority observes,
ante, at 146-147, we have previously refused to require ex-
haustion of administrative remedies where the administra-
tive process subjects plaintiffs to unreasonable delay or to
an indefinite timeframe for decision. See Coit Independence
Joint Venture v. FSLIC, 489 U. S. 561, 587 (1989); Gibson v.
Berryhill, 411 U. S. 564, 575, n. 14 (1973); Walker v. Southern
R. Co., 385 U. S. 196, 198 (1966); Smith v. Illinois Bell Tele-
phone Co., 270 U. S. 587, 591-592 (1926). 'This principle rests
on our belief that when a plaintiff might have to wait seem-
ingly forever for an agency decision, agency procedures are
“inadequate” and therefore need not be exhausted. Coit
Independence Joint Venture v. FSLIC, supra, at 587.

But the Court makes strange use of this principle in hold-
ing that filing deadlines imposed by agency procedures may
provide a basis for finding that those procedures need not be
exhausted. Ante, at 152-153. Whereas before we have
held that procedures without “reasonable time limit[s]” may
be inadequate because they make a plaintiff wait too long,
Coit Independence Joint Venture v. FSLIC, supra, at 587,
today the majority concludes that strict filing deadlines
might also contribute to a finding of inadequacy because they
make a plaintiff move too quickly. But surely the second
proposition does not follow from the first. In fact, short fil-
ing deadlines will almost always promote quick decision-
making by an agency, the very result that we have advocated
repeatedly in the cases cited above. So long as there is an
escape clause, as there is here, and the time limit is within a
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zone of reasonableness, as I believe it is here, the length of
the period should not be a factor in deciding the adequacy of
the remedy.
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A Delaware jury convicted petitioner Dawson of first-degree murder and
other crimes. At the penalty hearing, the prosecution, inter alia, read
a stipulation—“[t]he Aryan Brotherhood refers to a white racist prison
gang that began . . . in California in response to other gangs of racial
minorities. Separate gangs calling themselves the Aryan Brotherhood
now exist in many state prisons including Delaware”—despite Dawson’s
assertion that the admission of the stipulated facts violated his First
and Fourteenth Amendment rights, and introduced evidence that he had
the words “Aryan Brotherhood” tattooed on his hand. The jury found
that the aggravating circumstances—that the murder was committed by
an escaped prisoner, during the commission of a burglary, and for pecu-
niary gain—outweighed Dawson’s mitigating evidence—that he had
shown kindness to family members and had earned good time credits in
prison—and made a binding recommendation to the court that he be
sentenced to death. The State Supreme Court affirmed.

Held:

1. Dawson’s First and Fourteenth Amendment rights were violated
by the admission of the Aryan Brotherhood evidence in this case, be-
cause the evidence had no relevance to the issues being decided in the
proceeding. The Constitution does not erect a per se barrier to the
admission of evidence concerning one’s beliefs and associations at sen-
tencing simply because those beliefs and associations are protected by
the First Amendment. See, e.g., Barclay v. Florida, 463 U. S. 939.
However, the narrowness of the stipulation admitted here left the evi-
dence totally without relevance to the sentencing proceeding. The stip-
ulation says nothing about the beliefs of the Delaware prison’s chapter
of the Aryan Brotherhood. Any racist beliefs the group might hold
were not tied in any way to the murder, because Dawson’s victim was
white, as is Dawson. The evidence proved only the group’s and Daw-
son’s abstract beliefs, not that the group had committed or endorsed any
unlawful or violent acts. Thus, it was not relevant to help prove any
aggravating circumstance. Cf. Texas v. Johmson, 491 U.S. 397, 414.
Nor was the evidence relevant to rebut any mitigating evidence, since,
while the State was entitled to introduce “bad” character evidence to
rebut Dawson’s “good” character evidence, see Payne v. Tennessee, 501
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U. S. 808, 825, the Aryan Brotherhood evidence cannot be viewed as
relevant “bad” character evidence in its own right. Pp. 163-168.

2. The question whether the wrongful admission of the Aryan Broth-
erhood evidence was harmless error is left open for consideration by the
State Supreme Court on remand. Pp. 168-169.

581 A. 2d 1078, vacated and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE,
BLACKMUN, STEVENS, O’CONNOR, SCALIA, KENNEDY, and SOUTER, JJ.,
joined. BLACKMUN, J., filed a concurring opinion, post, p. 169. THOMAS,
J., filed a dissenting opinion, post, p. 169.

Bernard J. O’Donnell argued the cause for petitioner.
With him on the briefs was Brian J. Bartley.

Richard E. Fairbanks, Jr., argued the cause for respond-
ent. With him on the brief were Charles M. Oberly 111, At-
torney General of Delaware, and Gary A. Myers and Loren
C. Meyers, Deputy Attorneys General.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The question presented in this case is whether the First
and Fourteenth Amendments prohibit the introduction in a
capital sentencing proceeding of the fact that the defendant
was a member of an organization called the Aryan Brother-
hood, where the evidence has no relevance to the issues
being decided in the proceeding. We hold that they do.

Shortly after midnight on December 1, 1986, petitioner
David Dawson and three other inmates escaped from the
Delaware Correctional Center near Smyrna, Delaware.
Dawson stole a car and headed south, while the other three
inmates stole another car and drove north. Early that

*Michael A. Bamberger, Stuart Altschuler, John A. Powell, Steven R.
Shapiro, and Jonathan Lang filed a brief for the American Civil Liberties
Union et al. as amici curiae urging reversal.

Solicitor General Starr, Assistant Attorney General Mueller, Deputy
Solicitor General Bryson, and Robert A. Long, Jr., filed a brief for the
United States as amicus curiae urging affirmance.
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morning, Dawson burglarized a house near Kenton, Dela-
ware, stealing a motorcycle jacket, several pocket watches,
and containers of loose change. He then proceeded to the
home of Richard and Madeline Kisner, located about half a
mile from the burglary site. Mrs. Kisner was alone in the
house, preparing to leave for work. Dawson brutally mur-
dered Mrs. Kisner, stole the Kisners’ car and some money,
and fled further south.

He reappeared later that evening at the Zoo Bar in Mil-
ford, Delaware, wearing a motorcycle jacket that was too big
for him. While at the bar, Dawson introduced himself to
Patty Dennis, and told her that his name was “Abaddon,”
which he said meant “[olne of Satan’s disciples.” App. 80-
81. Dawson was subsequently asked to leave the bar.
Later that evening, a Delaware state police officer responded
to a call to investigate a one-car accident. The car involved
in the accident had been stolen from a location near the Zoo
Bar and had been driven into a ditch, but the driver had
left the scene. The police began a house-to-house search for
Dawson, and found him at 5:25 the next morning, on the floor
of a Cadillac parked about three-tenths of a mile from the
accident site.

A jury convicted Dawson of first-degree murder, posses-
sion of a deadly weapon during the commission of a felony,
and various other crimes. The trial court then conducted a
penalty hearing before the jury to determine whether Daw-
son should be sentenced to death for the first-degree murder
conviction. See Del. Code Ann., Tit. 11, §4209 (1987). The
prosecution gave notice that it intended to introduce (1) ex-
pert testimony regarding the origin and nature of the Aryan
Brotherhood, as well as the fact that Dawson had the words
“Aryan Brotherhood” tattooed on the back of his right hand,
(2) testimony that Dawson referred to himself as “Abaddon”
and had the name “Abaddon” tattooed in red letters across
his stomach, and (3) photographs of multiple swastika tattoos
on Dawson’s back and a picture of a swastika he had painted
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on the wall of his prison cell. Dawson argued that this
evidence was inflammatory and irrelevant, and that its ad-
mission would violate his rights under the First and Four-
teenth Amendments.

Before the penalty phase began, the parties agreed to a
stipulation regarding the Aryan Brotherhood evidence. The
stipulation provided:

“The Aryan Brotherhood refers to a white racist prison
gang that began in the 1960’s in California in response to
other gangs of racial minorities. Separate gangs calling
themselves the Aryan Brotherhood now exist in many
state prisons including Delaware.” App. 132.

In return for Dawson’s agreement to the stipulation, the
prosecution agreed not to call any expert witnesses to testify
about the Aryan Brotherhood. Although Dawson agreed to
the stipulation in order to avoid presentation of this expert
testimony, it is apparent from the record and from the opin-
ion of the Supreme Court of Delaware that he continued to
assert that the admission of the stipulated facts into evidence
violated the Constitution. 581 A. 2d 1078 (1990). At the
penalty hearing, the prosecution read the stipulation to the
jury and introduced evidence that Dawson had tattooed the
words “Aryan Brotherhood” on his hand. The trial judge
permitted the prosecution to present the evidence related to
the name “Abaddon” as well, but excluded all of the swastika
evidence. In addition, the prosecution submitted proof of
Dawson’s lengthy criminal record. Dawson, in turn, pre-
sented mitigating evidence based on the testimony of two
family members and on the fact that he had earned good time
credits in prison for enrolling in various drug and alcohol
programs. The jury found three statutory aggravating cir-
cumstances, each making Dawson eligible for the death pen-
alty under Delaware law; it determined (1) that the murder
was committed by an escaped prisoner, (2) that the murder
was committed during the commission of a burglary, and (3)
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that the murder was committed for pecuniary gain. See id.,
at 1102, and n. 27. The jury further concluded that the ag-
gravating evidence outweighed the mitigating evidence, and
recommended that Dawson be sentenced to death. The trial
court, bound by that recommendation, imposed the death
penalty.

The Supreme Court of Delaware affirmed the convictions
and the death sentence. The court rejected Dawson’s claim
that the evidence concerning the Aryan Brotherhood and his
use of the name “Abaddon” should have been excluded from
the penalty hearing. It observed that having found at least
one statutory aggravating factor, the jury was “required to
make an individualized determination of whether Dawson
should be executed or incarcerated for life, based upon Daw-
son’s character, his record and the circumstances of the
crime,” and that it was desirable for the jury to have as much
information before it as possible when making that decision.
Id., at 1102-1103 (emphasis in original). The court acknowl-
edged that the Constitution would prohibit the consideration
of certain irrelevant factors during the sentencing process,
but stated that “‘[plunishing a person for expressing his
views or for associating with certain people is substantially
different from allowing . . . evidence of [the defendant’s] char-
acter [to be considered] where that character is a relevant
inquiry.’” Id., at 1103. Because the evidence relating to
the Aryan Brotherhood and the name “Abaddon” properly
focused the jury’s attention on Dawson’s character, and did
not appeal to the jury’s prejudices concerning race, religion,
or political affiliation, the court upheld its introduction dur-
ing the penalty phase. We granted certiorari, 499 U. S. 946
(1991), to consider whether the admission of this evidence
was constitutional error. We hold that its admission in this
case was error and so reverse.

We have held that the First Amendment protects an indi-
vidual’s right to join groups and associate with others hold-
ing similar beliefs. See Aptheker v. Secretary of State, 378
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U. S. 500, 507 (1964); NAACP v. Alabama ex rel. Patterson,
357 U. S. 449, 460 (1958). Because his right to associate with
the Aryan Brotherhood is constitutionally protected, Dawson
argues, admission of evidence related to that association at
his penalty hearing violated his constitutional rights. Rely-
ing on our statement in Zant v. Stephens, 462 U.S. 862
(1983), that an aggravating circumstance is invalid if “it au-
thorizes a jury to draw adverse inferences from conduct that
is constitutionally protected,” he contends that the Constitu-
tion forbids the consideration in sentencing of any evidence
concerning beliefs or activities that are protected under the
First Amendment. Id., at 885.

We think this submission is, in the light of our decided
cases, too broad. These cases emphasize that “the sentenc-
ing authority has always been free to consider a wide range
of relevant material.” Payne v. Tennessee, 501 U. S. 808,
820-821 (1991); United States v. Tucker, 404 U. S. 443, 446
(1972) (“[A] judge may appropriately conduct an inquiry
broad in scope, largely unlimited either as to the kind of in-
formation he may consider, or the source from which it may
come”); Williams v. New York, 337 U.S. 241 (1949). We
have previously upheld the consideration, in a capital sen-
tencing proceeding, of evidence of racial intolerance and sub-
versive advocacy where such evidence was relevant to the
issues involved. In Barclay v. Florida, 463 U. S. 939 (1983),
for example, we held that a sentencing judge in a capital
case might properly take into consideration “the elements of
racial hatred” in Barclay’s crime as well as “Barclay’s desire
to start a race war.” See id., at 949 (plurality opinion); id.,
at 970, and n. 18 (STEVENS, J., concurring in judgment).

One year later, in United States v. Abel, 469 U. S. 45 (1984),
we held that the Government could impeach a defense wit-
ness by showing that both the defendant and the witness
were members of the Aryan Brotherhood, and that members
were sworn to lie on behalf of each other. We held the evi-
dence admissible to show bias, even assuming that member-
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ship in the organization was among the associational free-
doms protected by the First Amendment. Though Abel did
not involve a capital sentencing proceeding, its logic is per-
fectly applicable to such a proceeding. We therefore con-
clude that the Constitution does not erect a per se barrier to
the admission of evidence concerning one’s beliefs and associ-
ations at sentencing simply because those beliefs and associa-
tions are protected by the First Amendment.

Although we cannot accept Dawson’s broad submission, we
nevertheless agree with him that, in this case, the receipt
into evidence of the stipulation regarding his membership in
the Aryan Brotherhood was constitutional error. Before
the penalty hearing, the prosecution claimed that its expert
witness would show that the Aryan Brotherhood is a white
racist prison gang that is associated with drugs and violent
escape attempts at prisons, and that advocates the murder
of fellow inmates. If credible and otherwise admissible evi-
dence to that effect had been presented, we would have a
much different case. But, after reaching an agreement with
Dawson, the prosecution limited its proof regarding the
Aryan Brotherhood to the stipulation. The brief stipulation
proved only that an Aryan Brotherhood prison gang origi-
nated in California in the 1960’s, that it entertains white rac-
ist beliefs, and that a separate gang in the Delaware prison
system calls itself the Aryan Brotherhood. We conclude
that the narrowness of the stipulation left the Aryan Broth-
erhood evidence totally without relevance to Dawson’s sen-
tencing proceeding.

As an initial matter, the second sentence of the stipulation,
when carefully parsed, says nothing about the beliefs of the
Aryan Brotherhood “chapter” in the Delaware prisons.
Prior to trial, the prosecution acknowledged that there are
differences among the various offshoots of the Aryan Broth-
erhood, stating that “there are cells or specific off-shoots
within various local jurisdictions that don’t see eye to eye or
share a union, if you will.” App. 33. But the juxtaposition
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of the second sentence with the first sentence, which de-
scribes the Aryan Brotherhood in California prisons as a
“white racist prison gang,” invited the jury to infer that the
beliefs of the Delaware chapter are identical to those of the
California chapter.

Even if the Delaware group to which Dawson allegedly
belongs is racist, those beliefs, so far as we can determine,
had no relevance to the sentencing proceeding in this case.
For example, the Aryan Brotherhood evidence was not tied
in any way to the murder of Dawson’s victim. In Barclay,
on the contrary, the evidence showed that the defendant’s
membership in the Black Liberation Army, and his conse-
quent desire to start a “racial war,” were related to the mur-
der of a white hitchhiker. See 463 U. S., at 942-944 (plural-
ity opinion). We concluded that it was most proper for the
sentencing judge to “tak[e] into account the elements of ra-
cial hatred in this murder.” Id., at 949. In the present
case, however, the murder victim was white, as is Dawson,;
elements of racial hatred were therefore not involved in the
killing.

Because the prosecution did not prove that the Aryan
Brotherhood had committed any unlawful or violent acts, or
had even endorsed such acts, the Aryan Brotherhood evi-
dence was also not relevant to help prove any aggravating
circumstance. In many cases, for example, associational evi-
dence might serve a legitimate purpose in showing that a
defendant represents a future danger to society. A defend-
ant’s membership in an organization that endorses the killing
of any identifiable group, for example, might be relevant to
a jury’s inquiry into whether the defendant will be dangerous
in the future. Other evidence concerning a defendant’s asso-
ciations might be relevant in proving other aggravating cir-
cumstances. But the inference which the jury was invited
to draw in this case tended to prove nothing more than the
abstract beliefs of the Delaware chapter. Delaware coun-
ters that even these abstract beliefs constitute a portion of
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Dawson’s “character,” and thus are admissible in their own
right under Delaware law. Del. Code Ann., Tit. 11, §4209(d)
(1987). Whatever label is given to the evidence presented,
however, we conclude that Dawson’s First Amendment
rights were violated by the admission of the Aryan Brother-
hood evidence in this case, because the evidence proved noth-
ing more than Dawson’s abstract beliefs. Cf. Texas v. John-
son, 491 U. S. 397, 414 (1989) (“[T]he government may not
prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable”). Delaware
might have avoided this problem if it had presented evidence
showing more than mere abstract beliefs on Dawson’s part,
but on the present record one is left with the feeling that
the Aryan Brotherhood evidence was employed simply be-
cause the jury would find these beliefs morally reprehensible.
Because Delaware failed to do more, we cannot find the evi-
dence was properly admitted as relevant character evidence.

Nor was the Aryan Brotherhood evidence relevant to
rebut any mitigating evidence offered by Dawson. We have
held that a capital defendant is entitled to introduce any rele-
vant mitigating evidence that he proffers in support of a sen-
tence less than death. FEddings v. Oklahoma, 455 U. S. 104,
114 (1982); Lockett v. Ohio, 438 U. S. 586 (1978) (plurality
opinion). But just as the defendant has the right to intro-
duce any sort of relevant mitigating evidence, the State is
entitled to rebut that evidence with proof of its own. See
Payne v. Tennessee, 501 U. S., at 825 (“[T]he State has a le-
gitimate interest in counteracting the mitigating evidence
which the defendant is entitled to put in”) (internal quotation
marks omitted); id., at 860 (STEVENS, J., dissenting). In this
case, Dawson’s mitigating evidence consisted of testimony
about his kindness to family members, as well as evidence
regarding good time credits he earned in prison for enrolling
in various drug and alcohol programs. Delaware argues
that because Dawson’s evidence consisted of “good” charac-
ter evidence, it was entitled to introduce any “bad” character
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evidence in rebuttal, including that concerning the Aryan
Brotherhood. The principle of broad rebuttal asserted by
Delaware is correct, but the argument misses the mark be-
cause, as stated above, the Aryan Brotherhood evidence pre-
sented in this case cannot be viewed as relevant “bad” char-
acter evidence in its own right.

The dissent takes us to task for failing to recognize the
broader implications of membership in a prison gang, and for
extending the protection of the First Amendment to evi-
dence introduced at a sentencing hearing. The material ad-
duced by the dissent as to the nature of prison gangs—simi-
lar to the evidence which the prosecution in this case at one
time considered adducing by expert testimony, supra, at
165—would, if it had been presented to the jury, have made
this a different case. But we do not have the same confi-
dence as the dissent does that jurors would be familiar with
the court decisions and studies upon which it relies. Regard-
ing the reach of the First Amendment, the dissent correctly
points out that it prevents the State from criminalizing cer-
tain conduct in the first instance. But it goes further than
that. It prohibits a State from denying admission to the bar
on the grounds of previous membership in the Communist
Party, when there is no connection between that membership
and the “good moral character” required by the State to
practice law. Schware v. Board of Bar Examiners of N. M.,
353 U.S. 232 (1957). It prohibits the State from requiring
information from an organization that would impinge on
First Amendment associational rights if there is no connec-
tion between the information sought and the State’s interest.
Bates v. Little Rock, 361 U. S. 516 (1960); NAACP v. Ala-
bama ex rel. Patterson, 357 U. S. 449 (1958). We think that
it similarly prevents Delaware here from employing evidence
of a defendant’s abstract beliefs at a sentencing hearing
when those beliefs have no bearing on the issue being tried.

The question whether the wrongful admission of the
Aryan Brotherhood evidence at sentencing was harmless
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error is not before us at this time, and we therefore leave it
open for consideration by the Supreme Court of Delaware on
remand. See Clemons v. Mississippt, 494 U. S. 738 (1990).

For the foregoing reasons, we vacate the judgment of the
Supreme Court of Delaware and remand the case for further
proceedings not inconsistent with this opinion.

It is so ordered.

JUSTICE BLACKMUN, concurring.

I join the Court’s opinion, but write separately to note my
understanding that the Court, by the penultimate paragraph
of its opinion, ante, at 168-169, does not require application
of harmless-error review on remand.

This Court previously has declined to apply harmless-
error analysis to certain categories of constitutional error.
See, e. g., Batson v. Kentucky, 476 U. S. 79, 100 (1986) (racial
diserimination in the selection of a petit jury); Vasquez v.
Hillery, 474 U. S. 254, 261-262 (1986) (racial discrimination
in the selection of a grand jury); Waller v. Georgia, 467 U. S.
39, 49-50, and n. 9 (1984) (right to a public trial); Tumey v.
Ohio, 273 U.S. 510, 535 (1927) (trial before an impartial
judge). Because of the potential chilling effect that consid-
eration of First Amendment activity at sentencing might
have, there is a substantial argument that harmless-error
analysis is not appropriate for the type of error before us
today. See Rose v. Clark, 478 U. S. 570, 587 (1986) (STE-
VENS, J., concurring in judgment) (“[V]iolations of certain
constitutional rights are not, and should not be, subject to
harmless-error analysis because those rights protect impor-
tant values that are unrelated to the truth-seeking function
of the trial”). The parties did not address this issue, and it
is better left for the Supreme Court of Delaware on remand.

JUSTICE THOMAS, dissenting.

To rebut mitigating character evidence introduced by peti-
tioner Dawson at his capital sentencing hearing, the State of
Delaware proved that Dawson belonged to the Aryan Broth-
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erhood prison gang. The Court holds that the gang mem-
bership evidence “hald] no relevance to the issues being de-
cided in the proceeding” and that admission of the evidence
violated the First Amendment. Ante, at 160. I respect-
fully dissent.

I

Dawson’s membership in the Aryan Brotherhood prison
gang had relevance at sentencing. Under Delaware law,
after a jury finds a statutory aggravating factor, it may con-
sider “all relevant evidence in aggravation or mitigation” re-
lating to either the crime or the “character and propensities”
of the defendant. Del. Code Ann., Tit. 11, §4209(d)(1) (1987).
Under this provision, Dawson’s character became an issue in
determining whether he should receive the death penalty.

To prove his good character, as the Court observes, Daw-
son introduced evidence that he had acted kindly toward his
family and that he had earned good time credits while in
prison. Ante, at 162. Dawson also introduced evidence of
his membership and participation in various respectable or-
ganizations, including the Green Tree Program (described
only as a “drug and alcohol program”), Alcoholics Anony-
mous (not described at all), and certain therapy and counsel-
ing groups (also not described at all). App.79. Dawson did
not call any expert witnesses to clarify the nature of these
organizations or their activities.

The State attempted to rebut Dawson’s mitigating charac-
ter evidence in part by showing that Dawson also belonged
to a prison gang called the Aryan Brotherhood. A stipula-
tion read to the jury explained:

“The Aryan Brotherhood refers to a white racist prison
gang that began in the 1960’s in California in response to
other gangs of racial minorities. Separate gangs calling
themselves the Aryan Brotherhood now exist in many
state prisons including Delaware.” Id., at 132.
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I do not consider the evidence of Dawson’s gang membership
irrelevant to his character.
A

The Court asserts that the gang membership evidence had
no relevance because it did nothing more than indicate Daw-
son’s “abstract” racist “beliefs.” Ante, at 167. The Court
suggests that Dawson’s membership in a prison gang would
be relevant if the gang had endorsed or committed “unlawful
or violent acts” such as drug use, escape, or the murder of
other inmates. Ante, at 165, 166. Yet, because the State
failed to prove the Aryan Brotherhood’s activities, the Court
reasons, the jury could do no more than infer that Dawson
shared the gang’s racist beliefs. Ibid. I disagree. In my
judgment, a jury reasonably could conclude from Dawson’s
membership in a prison gang that he had engaged in some
sort of forbidden activities while in prison. The evidence
also tended to establish future dangerousness and to rebut
Dawson’s attempt to show that he was kind to others.

Jurors do not leave their knowledge of the world behind
when they enter a courtroom and they do not need to have
the obvious spelled out in painstaking detail. Just as de-
fense counsel may assume when introducing mitigating evi-
dence that a jury understands the nature of a church choir,
a softball team, or the Boy Scouts, so too may a prosecutor
assume when rebutting this evidence that a jury knows the
nature of a prison gang. The concept of a prison gang is not
so mysterious that it requires an encyclopedic definition or a
greater explanation than any of the other organizations to
which Dawson belonged, such as Alcoholics Anonymous or
the Green Tree Program. Cf. Jones v. Hamelman, 869 F. 2d
1023, 1028 (CA7 1989) (testimony of a purported expert un-
necessary to explain a prison gang once the record estab-
lished its existence); United States Dept. of Justice, Prison
Gangs: Their Extent, Nature and Impact on Prisons 10 (1985)
(discussing the “extensive” media coverage of prison gangs).
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In stating that Dawson belonged to a prison gang, the stip-
ulation implied much more than that he shared the gang’s
abstract racist creed; it indicated that Dawson had engaged
in prison gang activities, and that he had the character of a
person who engages in these activities.

“One of the distinguishing characteristics of the prison
gang is the virtual absence of any non-criminal, non-
deviant activities. Gang members engage in some insti-
tutional pastimes, weight lifting being one of the more
notable, but in general their activities are criminal or
deviant in nature. The gang member is completely im-
mersed in being a career prison gangster, leaving little
time and less inclination for other than asocial behav-

ior.” U. S. Dept. of Justice, supra, at x—xi.

Denying that Dawson’s gang membership told the jury
anything about his activities, tendencies, and traits—his
“character”—ignores reality. What Judge Easterbrook
remarked when others attempted to distinguish gang mem-
bership from gang activities, someone reading the Court’s
opinion might say today:
“Who do they think they are fooling? What elements
of ‘membership’—as opposed to ‘activity’—take place [in
the prison]? What are prison gangs for, except to en-
gage in forbidden ‘activity’? Surely [they] do not be-
lieve that prison gangs meet every month to discuss The
Critique of Pure Reason and debate how Stanley Tiger-
man’s buildings differ from those of the Bauhaus school.
Gangs affiliate for mutual support, but not the kind
contemplated by the National Labor Relations Act.”
David K. v. Lane, 89 F. 2d 1265, 1278 (CA7 1988) (con-
curring opinion).

In my view, the stipulation was relevant to Dawson’s charac-
ter because it explained that the Aryan Brotherhood was a
prison gang and that Dawson was a member. That evi-
dence, I submit, supports an inference that while in prison,
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Dawson engaged in the kind of unlawful activity mentioned
by the Court.!

The description of the Aryan Brotherhood as a “racist”
prison gang conveyed additional information about Dawson’s
character. In Barclay v. Florida, 463 U. S. 939 (1983), the
plurality found it relevant that a black gang conspired not
merely to commit crimes, but to commit them against white
persons out of racial hatred. See id., at 949. Even if Daw-
son’s white racist prison gang does not advocate “the murder
of fellow inmates,” ante, at 165, a jury reasonably could infer
that its members in one way or another act upon their racial
prejudice. The stipulation itself makes clear that the Aryan
Brotherhood does not exist merely to facilitate formulation
of abstract racist thoughts, but to “respon[d]” to gangs of
racial minorities. The evidence thus tends to establish that
Dawson has not been “a well-behaved and well-adjusted pris-
oner,” Skipper v. South Carolina, 476 U. S. 1, 4 (1986), which

!Indeed, in the case of an organization claiming to be part of the Aryan
Brotherhood, the jury very well may not have needed even the explanation
that the stipulation provided. Courts regularly have noticed that the
Aryan Brotherhood is “a singularly vicious prison gang,” United States v.
Fountain, 840 F. 2d 509, 516 (CA7 1988) (Easterbrook, J.) (citing other
cases), that it has a “hostility to black inmates,” United States v. Silver-
stein, 732 F. 2d 1338, 1341 (CAT 1984) (Posner, J.) (citing secondary
sources), and that it originated “during the prison racial violence of the
1960%s,” United States v. Mills, 704 F. 2d 1553, 1555 (CA11 1983). The
Aryan Brotherhood gangs also have received substantial attention in both
popular and scholarly writings. See, e. g., Matthee, Stronger Prison Gang
Influence Cited, L. A. Times, July 10, 1987, part 1, p. 34, col. 1 (describing
members of the Aryan Brotherhood as “among the most violent prison-
ers”); Goodgame, Mayhem in the Cellblocks, Time, Aug. 12, 1985, p. 20
(describing the Aryan Brotherhood’s “inflexible ethic of vengeance”); J.
Fox, Organizational and Racial Conflict in Maximum-Security Prisons 136
(1982) (identifying the Aryan Brotherhood as an “extremist” organization
like the Ku Klux Klan); United States Dept. of Justice, Prison Gangs: Their
Extent, Nature and Impact on Prisons 65-190 (1985) (discussing the activi-
ties of the Aryan Brotherhood in the prisons of 14 States). Even if the
jury were unaware of the Aryan Brotherhood in particular, it was surely
aware of the nature of prison gangs generally.
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itself is an indication of future dangerousness, see Franklin
v. Lynaugh, 487 U. S. 164, 178 (1988) (plurality opinion); id.,
at 186 (O’CONNOR, J., concurring in judgment).

The stipulation also tends to rebut Dawson’s evidence of
good character. In capital cases, we have held that the sen-
tence imposed should reflect a “‘reasoned moral response’”
not only to the crime, but also to the “‘background’” and
“‘character’” of the defendant himself. See Penry v. Lyn-
augh, 492 U. S. 302, 328 (1989) (quoting California v. Brown,
479 U. S. 538, 545 (1987) (O’CONNOR, J., concurring). In de-
termining Dawson’s “personal culpability,” Penry, supra, at
327, the jury surely would want to know about the various
activities, traits, and tendencies that distinguish him as a
“uniquely individual human bein[gl,” Woodson v. North
Carolina, 428 U.S. 280, 304 (1976). Dawson introduced
mitigating character evidence that he had acted kindly to-
wards his family. The stipulation tended to undercut this
showing by suggesting that Dawson’s kindness did not ex-
tend to members of other racial groups. Although we do
not sit in judgment of the morality of particular creeds, we
cannot bend traditional concepts of relevance to exempt the
antisocial.

B

The Court’s opinion suggests that the Constitution now
imposes a double standard for determining relevance: a
standard easy for defendants to satisfy, but difficult for
prosecutors. Under Eddings v. Oklahoma, 455 U.S. 104
(1982), and Lockett v. Ohio, 438 U.S. 586 (1978) (plurality
opinion), a capital defendant has a right to introduce all rele-
vant mitigating evidence. Capital defendants, as a result,
regularly introduce character evidence that allows juries to
consider their abstract beliefs and associational rights. Daw-
son, for example, introduced evidence that he associated with
Alcoholics Anonymous and other groups. Other defendants
have introduced comparable evidence regarding their reli-
gious practice and fraternal organizations. See, e. g., Jordan
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v. State, 518 So. 2d 1186, 1188 (Miss. 1987) (membership in a
church); Stwak v. State, 112 Idaho 197, 236, 731 P. 2d 192, 231
(1986) (same); Deputy v. State, 500 A. 2d 581, 598 (Del. 1985)
(religious rebirth); People v. Belmontes, 45 Cal. 3d 744, 797,
755 P. 2d 310, 340 (1988) (same); Evans v. McCotter, 790 F. 2d
1232, 1242, and n. 10 (CA5 1986) (conversion to Christianity);
State v. Beuke, 38 Ohio St. 3d 29, 43, 526 N. E. 2d 274, 289
(1988) (former membership in the Cub Scouts). I see no
way to hold that this evidence has relevance, but that Daw-
son’s gang membership does not.

A double standard for determining relevance may distort
the picture presented to the jury. In this case, Dawson him-
self chose to introduce evidence of certain good character
traits. Unless the State had responded with evidence of
other, bad traits, the jury could not possibly have made a
fair and balanced determination. Membership in Alcoholies
Anonymous might suggest a good character, but membership
in the Aryan Brotherhood just as surely suggests a bad one.
The jury could not have assessed Dawson’s overall character
without both.

Just last Term, in Payne v. Tennessee, 501 U. S. 808 (1991),
the Court condemned a similar distortion. Overruling
Booth v. Maryland, 482 U. S. 496 (1987), and South Carolina
v. Gathers, 490 U.S. 805 (1989), we held that the Eighth
Amendment does not generally prohibit the introduction of
victim impact evidence. See Payne, supra, at 827. We rea-
soned that allowing the jury to consider the defendant, but
not the victim, would create an unbalanced picture. Quot-
ing a dissenting opinion in Booth, we stated: “‘[T]he State
has a legitimate interest in counteracting the mitigating evi-
dence which the defendant is entitled to put in, by reminding
the sentencer that just as the murderer should be considered
as an individual, so too the victim is an individual whose
death represents a unique loss to society and in particular to
his family.’” Payne, supra, at 825 (quoting Booth, 482 U. S.,
at 517 (WHITE, J., dissenting)); see also 482 U. S., at 520
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(SCALIA, J., dissenting) (“Many citizens have found one-sided
and hence unjust the criminal trial in which a parade of wit-
nesses comes forth to testify to the pressures beyond normal
human experience that drove the defendant to commit his
crime . . .. Perhaps these sentiments do not sufficiently
temper justice with mercy, but that is a question to be de-
cided through the democratic processes of a free people, and
not by the decrees of this Court”). Whatever distortion was
produced in requiring an exclusive focus on the defendant’s
character, at least nothing in Booth prevented the jury—as
does today’s decision—from fairly and fully assessing that
character.
II

The Court acknowledges that Delaware could have
avoided any First Amendment problem simply by presenting
evidence that proved something more than Dawson’s ab-
stract beliefs. Ante, at 167. For the reasons that I have
stated, I believe that Delaware has made such a showing.
I therefore see no First Amendment violation under the
Court’s analysis. The Court, however, goes on to make sev-
eral further assertions about the First Amendment that I
find troubling and unnecessary in this case.

A

Both Dawson and the State, as noted above, had a right
to develop the issue of “character” at the sentencing pro-
ceeding. See Del. Code Ann., Tit. 11, §4209(d)(1) (1987);
Eddings, supra, at 113-114. In applying the First Amend-
ment, however, the Court declines to decide whether ab-
stract beliefs may constitute a portion of character. “What-
ever label is given to the evidence,” the Court asserts, “we
conclude that Dawson’s First Amendment rights were vio-
lated . ..inthis case....” Ante, at 167. As a consequence,
to the extent that abstract beliefs make up part of a person’s
character, the decision today limits the aspects of character
that sentencing authorities may consider.
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We long have held that the Constitution permits courts
and juries to consider character evidence in sentencing pro-
ceedings. See Williams v. New York, 337 U.S. 241, 247
(1949). Until today, we have never hinted that the First
Amendment limits the aspects of a defendant’s character that
they may consider. To the contrary, we have emphasized
that the sentencing authority “may appropriately conduct an
inquiry broad in scope, largely unlimited either as to the kind
of information he may consider, or the source from which
it may come.” United States v. Tucker, 404 U. S. 443, 446
(1972).

In Williams, for example, we upheld a New York law that
encouraged the sentencing judge to consider evidence about
the defendant’s “past life, health, habits, conduct, and mental
and moral propensities,” 337 U. S., at 245, a phrase easily
broad enough to encompass a substantial amount of First
Amendment activity. Writing for the Court, Justice Black
specifically identified religion and interests as sentencing
considerations that may “give the sentencing judge a com-
posite picture of the defendant.” Id., at 250, n. 15.

More recently, in Franklin v. Lynaugh, all five Members
of the Court who addressed the issue agreed that reli-
gious activity may bear upon a defendant’s character. See
487 U.S., at 186 (O’CONNOR, J., concurring in judgment)
(“Evidence of . . . religious devotion might demonstrate posi-
tive character traits”); id., at 190 (STEVENS, J., dissenting)
(“Evidence of . . . regular church attendance” is relevant to
character).? Although the opinions in Franklin endorsed

2In federal court, Federal Rule of Criminal Procedure 32(c)(2)(A) per-
mits the presentence report following a criminal conviction to contain “in-
formation about the history and characteristics of the defendant . . . that
may be helpful in imposing sentence.” The Advisory Committee Note to
the original version of this Rule, 18 U. S. C. App., p. 795, refers to a report
that we endorsed in Williams v. New York, 337 U. S. 241, 250, n. 15 (1949):
Administrative Office of the United States Courts, The Presentence Inves-
tigation Report, Pub. No. 101 (1943). This report explains: “Centuries of
human experience have given testimony to the dynamic qualities of re-



178 DAWSON v. DELAWARE

THOMAS, J., dissenting

consideration of religious activity as a mitigating factor, the
endorsement necessarily disfavors abstention from religious
activity, which the First Amendment also protects.

The Court nowhere explains why courts and juries may
consider some First Amendment protected activities when
assessing character, but they cannot consider others. To-
day’s decision, moreover, does not define the boundaries of
permissible inquiry into character. If the Court means that
no First Amendment protected activity “caln] be viewed as
relevant ‘bad’ character evidence in its own right,” ante, at
168, then today’s decision represents a dramatic shift in our
sentencing jurisprudence.

B

Once the Court concludes that the gang membership evi-
dence “has no relevance to the issues being decided in the
[sentencing] proceeding,” ante, at 160, I also have difficulty
seeing what the First Amendment adds to the analysis. If
the Court considers the evidence irrelevant, the problem is
not that Delaware law bases the sentencing decision on im-
permissible issues, but rather that Dawson may not have re-
ceived a fair trial on the permissible issues in the proceeding.
The Due Process Clause, not the First Amendment, tradi-
tionally has regulated questions about the improper admis-
sion of evidence.

As we stated in Chambers v. Florida, 309 U. S. 227 (1940),
the requirement of due process always has protected “the
weak, or . . . helpless political, religious, or racial minorities
and those who differed” by ensuring that “no man’s life, lib-
erty or property be forfeited as criminal punishment for vio-
lation of [the] law until there ha[s] been a charge fairly made

ligion. Religion may be a significant, decisive factor in enabling an indi-
vidual to overcome his difficulties.” Id., at 10. The report also suggests
that courts consider the defendant’s “fraternal and social organizations.”
Ibid. A more recent edition of this report retains comparable instruc-
tions. See Administrative Office of the United States Courts, The Pre-
sentence Investigation Report, Pub. No. 105 (1984).
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and fairly tried in a public tribunal free of prejudice, passion,
excitement, and tyrannical power.” Id., at 236-237. We
have made clear, in particular, that when a state court ad-
mits evidence that is “so unduly prejudicial that it renders
the trial fundamentally unfair, the Due Process Clause of the
Fourteenth Amendment provides a mechanism for relief.”
Payne v. Tennessee, 501 U. S., at 825; see Darden v. Wain-
wright, 477 U. S. 168, 179-183 (1986).

Our decision in Schware v. Board of Bar Examiners of
N. M., 353 U. S. 232 (1957), which the Court incorrectly cites,
illustrates the point. In Schware, the New Mexico Supreme
Court denied an applicant admission to the bar on grounds
that he lacked good moral character. Evidence showed that
the applicant had belonged to the Communist Party 15 years
earlier. The Court erroneously states that Schware held
that admitting proof of the applicant’s membership in the
Communist Party violated the First Amendment. Ante, at
168. Schware, in fact, did not decide that admitting the
Communist Party evidence abridged any right of free politi-
cal association. See 353 U. S., at 243, n. 13. It held, instead,
that the state court erred in admitting the Communist Party
evidence because it had no relevance to the applicant’s moral
character after so many years. See id., at 246. Due proc-
ess, the Court concluded, prohibited the state court to find
the applicant morally unfit to practice law without any rele-
vant evidence. See id., at 247.

Applying familiar evidentiary standards in Dawson’s case,
the trial judge recognized that the “real issue” in admitting
the gang membership evidence was whether its “probative
value is outweighed by the danger of unfair prejudice.”
App. 52. The Delaware Supreme Court, likewise, examined
the record to determine whether the gang membership evi-
dence “improperly appealled] to the juror’s passions and
prejudices concerning race, religion, or political affiliation.”
581 A. 2d 1078, 1103 (1990). The standards employed by
these courts went further than the fundamental unfairness
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standard stated in Payne and therefore satisfied the require-
ments of due process. Dawson has presented no convincing
argument, based on the record as a whole, that the courts
misapplied these standards to the facts of his case. For
these reasons, I would affirm.
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GENERAL MOTORS CORP. ET AL. v. ROMEIN ET AL.

CERTIORARI TO THE SUPREME COURT OF MICHIGAN
No. 90-1390. Argued December 10, 1991—Decided March 9, 1992

In 1980, the Michigan Legislature raised maximum weekly workers’ com-
pensation benefits and provided an annual supplemental adjustment to
workers injured before 1980. The following year it enacted a statute
allowing employers to decrease workers’ compensation benefits to those
disabled employees eligible to receive wage-loss compensation from
other employer-funded sources. Some employers, including petitioners,
General Motors Corporation and Ford Motor Company, took the position
that the 1981 law’s “benefit coordination” provision allowed them to re-
duce workers’ compensation benefits to workers injured before the stat-
ute’s effective date, who were receiving benefits from other sources.
The State Supreme Court ultimately accepted this interpretation.
Chambers v. General Motors Corp., 422 Mich. 636, 375 N. W. 2d 715. In
1987, the legislature repudiated Chambers and required employers who
had coordinated benefits for previously disabled workers under the 1981
law to refund the benefits withheld. The State Supreme Court upheld
the 1987 law, rejecting petitioners’ arguments that the reimbursement
provision was unfairly retroactive and violated the Contract Clause and
the Due Process Clause of the Federal Constitution.

Held:

1. The 1987 statute did not substantially impair the obligations of
petitioners’ contracts with their employees in violation of the Contract
Clause, because there was no contractual agreement regarding the spe-
cific terms allegedly at issue. The contracts were entered into after
collective bargaining between the parties before the 1981 law was en-
acted and make no express mention of workers’ compensation benefits.
Nor was the workers’ compensation law an implied contract term
whereby employers promised to pay the amount required by law for
each payment period, an obligation that was completed by making pay-
ments for any disability period. There was no occasion for the parties
to consider in bargaining taking place before the 1981 law’s effective
date the question whether an unanticipated reduction in benefits could
later be restored after the “benefit period” had closed. Petitioners err
in arguing that such a term is “incorporated” by law into the employ-
ment contracts, regardless of the parties’ assent. Michigan law does
not explicitly imply a contractual term allowing an employer to depend
on the closure of past disability compensation periods; and such a right
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does not appear to be so central to the bargained-for exchange between
the parties, or to the enforceability of the contract as a whole, that it
must be deemed to be a contract term. State regulations are usually
implied terms regardless of assent only when those laws affect the valid-
ity, construction, and enforcement of contracts. See United States
Trust Co. of N. Y. v. New Jersey, 431 U.S. 1, 19, n. 17. While changes
in the laws that make a contract legally enforceable may trigger Con-
tract Clause scrutiny if they impair the obligation of pre-existing con-
tracts, even if they do not alter the contracts’ bargained-for terms, the
1987 statute did not change the legal enforceability of the contracts here.
The parties still have the same ability to enforce the bargained-for
terms that they did before the 1987 statute’s enactment. Petitioners’
suggestion that every workplace regulation should be read into private
employment contracts would expand the definition of contract so far
that the Contract Clause would lose its purpose of enabling individuals
to order their personal and business affairs according to their particular
needs and interests; would cause the Clause to protect against all
changes in legislation, regardless of those changes’ effect on bargained-
for agreements; would severely limit the ability of state legislatures to
amend their regulatory legislation; and could render the Clause entirely
dependent on state law. Pp. 186-191.

2. The 1987 statute did not violate the Due Process Clause. Its ret-
roactive provision was a rational means of furthering the legitimate
legislative purpose of correcting the results of the Chambers opinion.
Cf. Pension Benefit Guaranty Corporation v. R. A. Gray & Co., 467
U.S. 717, 730. It preserved the legislative compromise that had been
struck by the 1980-1981 laws—giving workers injured before 1982 their
full benefits without coordination, but not the greater increases made
to subsequently injured workers—and equalized the payments made
by employers who had relied on Chambers with those who had not,
cf. United States v. Sperry Corp., 493 U. S. 52, 64-65. Pp. 191-192.

436 Mich. 515, 462 N. W. 2d 555, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court.

Kenneth S. Geller argued the cause for petitioners. With
him on the briefs were Stephen M. Shapiro, Mark I. Levy,
James D. Holzhauer, Charles A. Rothfeld, Lawrence C. Mar-
shall, John M. Thomas, Theodore Souris, Martha B. Good-
loe, and Daniel G. Galant.

Theodore Sachs argued the cause for respondents. With
him on the brief for respondents Romein and Gonzalez were
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Robert M. Weinberg and Laurence Gold. Frank J. Kelley,
Attorney General of Michigan, pro se, Gay Secor Hardy,
Solicitor General, and Thomas L. Casey, Assistant Solicitor
General, filed a brief for respondent Kelley.*

JUSTICE O’CONNOR delivered the opinion of the Court.

In 1987, the Michigan Legislature enacted a statute that
had the effect of requiring petitioners General Motors Cor-
poration (GM) and Ford Motor Company (Ford) to repay
workers’ compensation benefits GM and Ford had withheld
in reliance on a 1981 workers’ compensation statute. Peti-
tioners challenge the provision of the statute mandating
these retroactive payments on the ground that it violates the
Contract Clause and the Due Process Clause of the Federal
Constitution.

I

Since at least 1974, workers’ compensation law in Michigan
has been the subject of legislative study and bitter debate.
VanderLaan & Studley, Workers’ Compensation Reform: A
Case Study of the Legislative Process in Michigan, 14 U.
Mich. J. L. Ref. 451, 452-454 (1981). “Literally dozens of
conflicting legislative proposals” were offered each year, and
all were fought to a standstill by competing interest groups.
Id., at 453. The legislative logjam was finally broken in
1980, when the Governor and four legislative leaders began
a series of negotiations leading to an agreement on reforms.

*Briefs of amict curiae urging reversal were filed for Citizens Insurance
Co. of America et al. by Donald S. Young and Kathleen McCree Lewis;
for the Motor Vehicle Manufacturers Association of the United States,
Inc,, et al. by David A. Strauss, William H. Crabtree, Dwight H. Vincent,
J. Walker Henry, and Rachelle G. Silberberg; and for the Washington
Legal Foundation by Scott G. Campbell, Daniel J. Popeo, and Richard
A. Samp.

Briefs of amict curiae urging affirmance were filed for the United
States by Solicitor General Starr, Christopher J. Wright, Richard H. Sea-
mon, Allen H. Feldman, Kerry L. Adams, and Ellen L. Beard; and for the
Council of State Governments et al. by Richard Ruda and David Shapiro.
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“Neither side was able to obtain everything it wanted—pos-
sibly a good indication of the degree of balance this compro-
mise represents.” Id., at 458.

Among other things, the 1980 legislation raised maximum
weekly benefits to 90% of the state average weekly wage,
and provided workers injured before 1980 an annual supple-
mental adjustment of their benefits of up to five percent.
Mich. Comp. Laws Ann. §§418.355(2), 418.352(1) (West 1982).
In 1981, the legislature enacted a statute allowing employers
to decrease workers’ compensation benefits to those disabled
employees eligible to receive wage-loss compensation from
other employer-funded sources. §418.354. This provision,
allowing what is called “benefit coordination,” is at the heart
of the controversy in this case.

The benefit coordination provision did not specify whether
it was to be applied to workers injured before its effective
date, March 31, 1982. Petitioners took the position that the
1981 law allowed them to reduce workers’ compensation ben-
efits to workers injured before March 31, 1982, who were
receiving benefits from other sources. For example, GM cut
respondent Romein’s weekly payment by $132 per week, and
Ford cut respondent Gonzalez’ payment by $176 per week.
The lower state courts disagreed with petitioners’ interpre-
tation, holding that coordination was allowed only for em-
ployees injured after 1982. See, e. g., Franks v. White Pine
Copper Div., Copper Range Co., 122 Mich. App. 177, 185, 332
N. W. 2d 447, 449 (1982). Both Houses of the Michigan Leg-
islature passed a concurrent resolution declaring that the co-
ordination provisions were “not designed to disrupt benefits
which were already being received by an employee prior to
the effective date of this act or benefits resulting from inju-
ries incurred prior to the act’s effective date.” See Senate
Con. Res. 575, adopted by the Senate on April 1, 1982, and
by the House on May 18, 1982; 1982 Senate J. 626, 706-707;
1982 House J. 1262. The same year, a bill was introduced in
the Michigan Senate to amend the statute in this respect,
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but it was not passed. Senate Bill 834, introduced on May
26, 1982.

Meanwhile, petitioners continued to attempt to persuade
the Michigan courts that the 1981 statute should be applied
to workers injured before its effective date. In 1985, peti-
tioners’ interpretation was accepted by the Michigan Su-
preme Court. Chambers v. General Motors Corp., decided
with Franks v. White Pine Copper Div., Copper Range Co.,
422 Mich. 636, 375 N. W. 2d 715. The court held that the
benefit coordination provision applied to all payment periods
after its effective date, regardless of the date the employee
had been injured. The court also held that application
of the coordination provisions to employees injured before
1982 did not violate the Contract Clause or the Due Proc-
ess Clause.

After the decision in Chambers, employers who had not
coordinated benefits for employees injured before 1982
began to demand reimbursement from these employees.
See Jones, Firms Cut Checks for Disabled Workers, Detroit
Free Press, Nov. 29, 1985, p. 3A. The Michigan Legislature
responded almost immediately by introducing legislation to
overturn the court’s decision. On October 16, 1985, before
the Michigan Supreme Court had ruled on the motion for
rehearing in Chambers, House Bill 5084 was introduced. As
amended and passed by the House on January 29, 1986, the
bill repudiated the Chambers decision, declared that employ-
ers who had not coordinated benefits before the Chambers
decision could not seek reimbursement from affected employ-
ees, and required employers who had coordinated benefits
before Chambers to reimburse their employees. Mean-
while, the Senate passed its own version of the bill, Senate
Bill 67, also disapproving the Chambers decision and provid-
ing that employers could not require employees to reimburse
them for benefits not coordinated after 1982. The Senate
bill was amended by a Conference Committee to provide for
reimbursement of benefits withheld as a result of coordina-
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tion, putting employers who had coordinated benefits for pre-
viously disabled workers in the same position as those who
had not. House Legislative Analysis of Senate Bill 67, p. 2
(May 7, 1987). The amended Senate bill passed into law on
May 14, 1987. 1987 Mich. Pub. Acts No. 28.

As a result of the 1987 statute, petitioners were ordered
to refund nearly $25 million to disabled employees. They
protested that the provision requiring reimbursement of
benefits withheld was unfairly retroactive and violated the
Contract Clause and the Due Process Clause. The Michigan
Supreme Court upheld the statute against these challenges,
on the ground that the employers had no vested rights in
coordination for Contract Clause purposes, and that the ret-
roactive provisions furthered a rational legislative purpose.
436 Mich. 515, 462 N. W. 2d 555 (1990). We granted certio-
rari, 500 U. S. 915 (1991), and now affirm.

II

Article I, § 10, of the Constitution provides: “No State shall
...pass any . .. Law impairing the Obligation of Contracts.”
Petitioners claim that the 1987 statute requiring reimburse-
ment of benefits withheld in reliance on the 1981 coordination
provisions substantially impaired the obligation of the con-
tracts with their employees.

Generally, we first ask whether the change in state law
has “operated as a substantial impairment of a contractual
relationship.” Allied Structural Steel Co. v. Spannaus, 438
U. S. 234, 244 (1978); Energy Reserves Group, Inc. v. Kansas
Power & Light Co., 459 U. S. 400, 411 (1983). This inquiry
has three components: whether there is a contractual relation-
ship, whether a change in law impairs that contractual rela-
tionship, and whether the impairment is substantial. Nor-
mally, the first two are unproblematic, and we need address
only the third. In this case, however, we need not reach
the questions of impairment, as we hold that there was no
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contractual agreement regarding the specific workers’ com-
pensation terms allegedly at issue.

The contracts allegedly impaired by the 1987 statute are
employment contracts entered into after collective bargain-
ing between petitioners and respondents. It is undisputed
that the contracts themselves were formed before the 1981
law was enacted requiring benefit coordination. It is also
undisputed that the contracts make no express mention of
workers’ compensation benefits. Petitioners argue that the
workers’ compensation law is an implied term of the con-
tracts, because the parties bargained for other compensation
with workers’ compensation benefits in mind. This implied
term that was allegedly impaired by the 1987 statute is de-
fined as a promise to pay the amount of workers’ compensa-
tion required by law for each payment period. Once per-
formance of this obligation is completed by making payments
for any disability period, petitioners claim that they have
a settled expectation that cannot be undone by later state
legislation. Because the 1987 statute “reopens” these closed
transactions, petitioners contend its retroactive provisions
violate the Contract Clause.

The Michigan Supreme Court held that the term sug-
gested by petitioners was not an implied term of the employ-
ment contracts between petitioners and respondents. We
“accor