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How to Accommodate a Massive Surge in Absentee Voting

Richard H. Pildes]

A part of the Pandemic Elections series,

in voting2 throughout the country. in Wisconsin's recent high-profile April 7 primary, absentee voting

skyrocketed by more than 650 percent compared to normal times. Kentuckians cast 80 percent of
their votes by absentee ballot in their June 23, 2020 primary. In Georgia’s primary on June 9, 2020, about
half of all voters cast their votes by absentee ballot, compared to 5 to 7 percent normally.2 Election officials
in Pennsylvania recently described absentee ballot requests there as “off the charts.”

I n this fall's election, we are almost certainly going to witness a dramatic increase in absentee or mail-

To be sure, by the fall, people might be more comfortable going to work, traveling, eating out, and
engaging in other activities under congditions of social distancing and other safety measures. They might
be more comfortable voting in person then than now. Many states will likely expand their early-voting
hours and number of sites, which would take further pressure off absentee voting. Perhaps effective
treatments for coronavirus will even emerge by then, which will make some people more willing to vote in
person. But even so, election officials must anticipate and prepare now for unprecedented levels of
absentee voting that will put an enormous strain on running the election, That is so whether expanded
use of absentee voting comes about through congressional legislation (unlikely), state legislation or the
administrative actions of state election officials, court-ordered expanded access to absentee voting, or
simply through voters taking advantage of long-standing options to vote absentee.

From the perspective of the more than 10,000 county, local government, and state entities that run our
elections, accommodating and coordinating all these changes requires a buildup of administrative
capacity that must take place virtually overnight. Every element in this process wili be under
unprecedented pressure: the systemns for requesting, delivering, and counting absentee ballots; the
processes for verifying that absentee ballots are valid; the supply chains for producing the ballots; the
process for enabling voters to cure any defects in their absentee ballots; the need to find new polling sites
and new poll workers. In addition to all these changes—and to make this new election infrastructure work
as well as possible—states and Congress also need to turn their attention te changing certain key dates in
their voting calendars. Those calendars, mostly fixed by statute, were not designed with this anticipated
new flood of absentee ballots in mind.



In focusing on this expected surge in absentee ballots, we can think of the election process in three
interconnected stages. Think of the first and third stages as the sides of a vise, each putting pressure on
the critical second stage.% The first involves the initial stages of requesting, filling out, and returning the
ballot. In the second stage, state officials process these ballots, verify them, give absentee voters time to
cure procedural defects in their ballot envelopes, count the votes, and resolve any disputes. Finally, in the
last stage, the electoral college formally votes and Congress counts those votes. This fall, the second stage
is likely to come under exceptional pressure. Those pressures will be all the more intensified if we expand
the first stage by permitting absentees to be postmarked and received later than usual (as courts are
already beginning to order).2 Unless Congress relaxes the dates for the last stage, the crucial middle
process—when the votes are actually counted properly—will be compressed even more.

To relieve this pressure, policymakers need to consider a variety of changes to the election calendar. Some
of these changes in dates should not be controversial: others might be. Some dates should be moved up;
some should be moved back. There is also some tension between these three policy objectives, which is
why there might be disagreerment about some of these suggested changes.

1. Move back the dates for completing the canvassing and certification of the vote.

The most important calendar change is for states to move back the dates on which they are required to
complete the all-important stages of canvassing and certifying the result. As 2 rough benchmark, a date
of December Ist for certifying the winner of the election would give states three weeks to complete
counting the vote accurately and dealing with potential problems. Some states permit even more time
than that, but states that permit less should move their deadiines back.

On election night, jurisdictions release a preliminary tally of the ballots that have been counted up to that
point. Many voters believe these are “the results.” But the results are not official and no one has won the
election until two post-election-day stages of the process are compieted. The first is the official canvass of
the vote; the second is the certification of the winner.

The canvass stage is designed to ensure that every valid vote, and no other, is included in the official result.
This means counting and confirming all the various forms of ballots, such as absentee, early voting,
Election Day votes, provisional ballots, and ballots from overseas and uniformed citizens. Among other
tasks, the canvass enables election officials to take any actions needed to ensure the vote count is
complete and accurate and, in some states, for any necessary recounts to take place (in other states,
recounts take place only post-certification). Once the canvass is complete and numbers from across the
state are aggregated, election officials then certify the results. In the presidential contest, the electors in
the electoral college then vote for the person certified as the winner in their state.&

The dates set in current state laws for the canvass and certification process were not designed to deal with
the crush of absentee ballots that will arrive this year at the last minute, such as on Election Day or in days
after (provisional ballots, cast by voters who show up at the polls but whose eligibility is uncertain, will
likely also rise this fall and can only be processed after Election Day). Georgia and Florida, as two examples,
require that election officials certify the vote no later than 14 days after the election. That might well not
be enough time this fall. Election officials should not be in the position of struggling to process and
resolve any conflicts over this surge of absentee ballots under the pressure of deadlines too tight to
provide time to do this critical job properly.

In addition. we know that leqitimate voters—particularly those voting by absentee ballot for the first time



than those who regularly vote absentee—and the vast majority of those voting absentee this fall will be
doing so for the first time. Indeed, in New Jersey's recent special elections, a remarkable 10 percent of
absentee ballots were rejected, precisely because there were so many first-time absentee voters. In a close
election, an absentee-ballot rejection rate of 3 percent, 10 percent, or even higher, when 70 percent of the
votes are absentee votes, could unleash charges that the election is being stolen.

Particularly because the number of these first-time absentee voters is so high, voters should be given
notice if they have made a mistake on their ballot envelope and an opportunity to cure that defect. This is
not just a matter of fairness to the individual voter; as just noted, the structural integrity and legitimacy of
the election will be challenged if a large enough number of absentee ballots from eligible voters that
could have affected the outcome are rejected.

Some states already provide notice and an opportunity to cure absentee ballots. Elorids, for example,
provides notice and permits voters to cure defects until 5:00 P.M. on Election Day, Nevada provides notice
and gives voters until seven days after the election to resolve the issue. But some states currently provide
no notice before rejecting an absentee ballot as defective. Given the likely volume of first-time absentee
voters this fall, voters should have a reasonable opportunity to be notified of, and to cure, procedural
defects in their ballots. Time to deal with these foreseeable problems should be built into this fall's
calendar.

States that do not change their canvass deadlines now and then find themselves facing this problem will
be in a bad bind, particularly in a close election. Trying to change these canvass deadlines after the
election could raise constitutional problems. In addition, partisan forces will be unleashed, based on
calculations about who is likely to benefit, which may make it impossible to make those changes or, if
courts order those changes, have them widely accepted as legitimate. Yet if forced to comply with those
current deadlines, states might have to ignore large numbers of absentee votes from eligible voters.

To get out in front of these problems before they arise, states with canvass and certification deadlines
unduly short for the likely context this fall should change them now.

2. Move up the deadline for requesting absentee ballots.

Moving those canvass and certification dates back addresses on the back end of the process the
exceptional time pressures likely to arise this fall. But we should try to reduce them on the front end as
well.

One place to start is by moving a bit earlier, in some states, the date by which a voter must mail in their
request for an absentee ballot. This suggestion might be resisted by some. But moving this date a few
days earlier would have significant benefits for administering the election smoothly without imposing a
significant burden on voters. This reform targets states that permit these requests to come in much later
than most states.

States already vary greatly in when the window closes for requesting an absentee ballot. Around ten
states, including Arizona, Nevada, Florida, Rhode Island, and Missouri, close the window for mailed-in
absentee ballot requests a full ten days or more before Election Day. Many states, instead, close their
window four to five days before the election. But other states, including ones with large populations,
permit requests to be made later than this. Ohio, for example, permits requests to come in as late as noon
on the Saturday before the election {Ohio election administrators have alreadv requested that the



In our new circumstances, those states that permit absentee requests up to the last minute should move
that date earlier to accommodate this reality. As noted above, many states already require these requests
to be made no later than a week to five days before the election.

Some will perhaps express concern that bringing the “late-closing states” into line with most states would
deprive some voters of the opportunity to participate. Those concerns may arise particularly if this change
takes on a partisan valence within legislatures.

But while the burden to voters of this modest change is small, the benefits to pulling off a smooth election
would be significant. For one, we already have plenty of advance knowledge that in-person voting may be
complicated this fall; voters will not be faced with making last-minute adjustments, as in Wisconsin's April
primary. Voters concerned about in-person voting will thus have long lead times to appiy for an absentee
ballot. For another, the political parties and other voter-mobilization groups do a good job of educating
voters of these dates and organizing their participation. The parties and these groups just need a clear
date that is fixed well in advance for when ballot requests must be made so they can build their
campaigns around that date. And even if some voters who want to vote absentee do not get around to
requesting a ballot on time, they will still be able to vote in person early or on Election Day. The small
burden of moving up a bit the date by which absentees must be requested is a price worth paying to
reduce the problem of ballots not being delivered or returned on time. If tens of thousands of these ballots
are invalid and could have made the difference, the risk that the losing side will conclude the election
illegitimate is high.

Moving the date up a bit for absentee ballot requests would reduce this risk on the front end.

3. Move back the date by which absentee ballots must be returned.

Even if states move up the date by which absentee ballots must be requested, many more ballots than
usual will nonetheless arrive after Election Day. Even under “optimal conditions,” for example, the
Wisconsin Election Commission recently estimated that the turnaround time is at least five to seven days
from the day an absentee ballot is requested, received, and returned. But this is under ideal
circumstances. Given the dramatic increase in volume of such ballots this fall, the U.S. Postal Service is
likely to take longer than usual to get these ballots to voters and get them back to election officials. Most
importantly, this massive increase in volume will not be experienced in only one state. All states will be
experiencing this simultaneously. The volume the U.S. Postal Service will have to contend with could be
extraordinary.

States currently also vary greatly in the deadlines they impose for receipt of a mailed-in ballot to be a valid
vote. Some require receipt by the time polls close on election night. Yet other states permit them to be
received up to ten days after the election. Wisconsin is one of the states that normally require receipt by
8:00 P.M. on election night. For the April 7 election, which included the presidential primary, the federal
district court held that, under the conditions of the pandemic, the U.S. Constitution required Wisconsin to
accept absentee ballots received on or before April 13. That court-ordered extension was not chailenged in
the case that went to the Supreme Court.

States that require absentees to be received by election night or shortly after should move this date back.
Even if this fall the same percentage of absentee ballots as in normal elections would be rejected for
coming in too late, the same point noted above holds true: a 3 percent rejection rate risks undermining
the perceived legitimacy of the election if 70 percent of the vote is cast by absentee ballot. And this



Day any significant changes in vote totals take place, the greater the risk that the losing side will cry that
the election has been stolen.

Election administrators in different states must weigh in on whether, in their circumstances, a six-day
deadline post-election is appropriate, as the federal district court held for Wisconsin. The National Vote at
Home Institute, one of the leading advocacy organizations for absentee and mail-in voting, suggests the
deadline should be three business days after the election, which seems unduly short under our new
circumstances. But state legislatures and election officials need to start facing this issue soon.

4. Move up the date on which returned absentee ballots can be processed and
prepared for counting.

Among the biggest risks of a breakdown in the perceived legitimacy of the election arises from the
potentially large number of mailed-in ballots not counted until after election night. If every day after the
election, the race starts moving away from the candidate ahead on election night {and in the morning
news the day after), and eventually shifts the outcome to the other candidate, it is no great leap to expect
that charges of fraud, rigged elections, and the like will emerge. One easy way to diminish this risk is for
state law ta permit election officials to begin processing absentee ballots before Election Day, including
taking all steps to enable those ballots to be machine-read (but not actually counted), so that they can be
counted as soon as polls close. This is important for another reason: voters should be given an adeguate
opportunity to cure any inadvertent defects, such as failing to sign the ballot envelope. The earlier the
ballots are processed, the more time there is for voters to do so.

Some states permit this already. California, for example, begins processing absentee ballots up to 29 days
before Election Day. Georgia, just recently, changed its rules so that absentee ballots for its upcoming
primary can start being processed 8 days before Election Day for, as one election official said, “this once-
in-a-lifetime unprecedented emergency.”

Yet several of the fall's potential swing states have still not made this change—even though election
administrators are pleading with their state legislatures to do so. When Pennsylvania's legislature recently
delayed its April 28 primary, it did change the time at which mail-in votes could start being counted, but
only from 8:00 P.M. election night to 7:00 A.M. that morning. But election administrators, understandably
say, this 13-hour shift is not nearly enough to accommeodate the huge surge in expected absentees. As one
election official there said recently, “[iin terms of November, if they don’t let us start canvassing sooner
than the day of the election, there's no way anyone can responsibly call Pennsylvania on election night.” In
Florida, a letter from the Supervisor of Elections, representing the election supervisors in all 67 counties,
requested the Governor to make this change (among others). In Michigan, the Secretary of State has
pressed the legislature to make this change, to no avail so far. North Carolina's State Board of Elections
requested this change; the legislature is currently considering it.

As of now, we thus face the possibility that Michigan, Pennsylvania, and Florida (at the very least), will end
up with millions of ballots that cannot be prepared for counting until after the polls close. This almoest
certainly will lead to long delays before we know who won those states. Empowering election officials to
begin preparing ballots for counting before Election Day would diminish this delay. This change should
not be controversial. Failing to make this change in these or other states, however, couid plunge us into
partisan turmoil by unnecessarily forcing large numbers of absentee ballots to be counted well after
Election Day.



currently are. Pushing them back would not only provide breathing room for states to complete the vote
count properly under the exceptional burdens this fall, but also for potential legal challenges.

The first is the date the Electoral College formally votes. By law, that date is currently December 14. But
there is then a gap of more than three weeks until Congress receives and counts those votes on January 6.
That gap might have been necessary with 19th century modes of transportation and communication. But
there is no need for it now. Congress could easily push this date back several weeks. The electors could
vote as late as January 3, the same day the new Congress convenes (the Act currently requires the
certificates of election to be transmitted by registered mail, but that could be changed to permit those
votes to be transmitted electronically). If Congress did not want to move the date back that far, it could
move it back two weeks. Again, there is no reason not to move this date back.

Moving back the date the electors formally vote then enables Congress to move back the other critical
date in the Act, the so-called safe-harbor date, currently December 8 (this safe-harbor deadline played a
critical role in the Supreme Court's Bush v. Gore decision). Moving this date back is key to relieving the
vise-like pressure states will potentially experience in properly processing and counting the anticipated
flood of absentee ballots. Under the Act, if states certify the winner of the election by this safe-harbor date
{technically, if they appoint a slate of electors) then Congress will be bound by that determination. This
rmeans Congress will not challenge the validity of those electors if they have been appeinted by December
8.

As the country learned in Bush v. Gore, this date puts states under tremendous pressure to complete their
processes by then. But this date, too, can easily be moved back without compromising any policy
concerns. If Congress moved back the date the electors vote by two weeks or so, it could move this safe-
harbor date back by the same amount. It is possible, of course, that states will be able to complete their
processes properly even without moving back these dates, particularly if they make the other adjustments
I noted above. But to deal with the foreseeable and unforeseeable problems that could arise from
transforming our election process almost overnight for this fall, pushing this date back, even just for this
year's election, would be good policy.

Even though these minor date changes to the Electoral Count Act should not be controversial, Congress
might be reluctant to open up the Act at all. After all, this is the Act that plays a critical role in forestalling
or resolving a potentially disputed presidential election; the stakes are high. Even so, Congress would be
doing the country a service if it held hearings and addressed the Act, at least for these two minor date
issues.Z Given the sensitivity of anything involving the Electoral Count Act, and Congress's general
propensity not to act before absolutely necessary, the prospects for Congress changing these dates in the
Act are perhaps not promising. But moving these dates back would give election officials more time to
manage successfully, and with less controversy, the extraordinary burdens they will likely face this fall.

State governments and local election officials must make myriad policy, administrative, and logistical
changes before the fall election to minimize the extent to which voting in a time of pandemic disrupts the
perceived fairness and legitimacy of the election. And at the same time they prepare for a surge in
absentee ballots, they must ensure robust options for in-person voting are available as well. The
suggested changes in the election calendar flagged here are not the only changes that should be
considered, but they are among the most important. In the midst of all the other changes legislatures and
election officials must bring online almost overnight, they should not lose sight of the need to adjust
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