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Inc. v, Costa,539 U.S. 90 (2003), on Revised Enforcement Guidance
on Recent Developments in Disparate Treatment Theory (July 14, 7992).
SUBJECT: Effect of Desert Palace,

PURPOSE: This guidance conforms the "Revised Enforcement Guidance on Recent Developments in

Disparate Treatment Theory" (July 14, 1992) to the Supreme Court's decision in Deserf Palace, Inc, v.
Costa,539 U.S. 90 (2003). The Supreme Court unanimously held that a plaintiff need not present direct
evidence of discriminat¡on to receive a mixed-motives instruction under section 703(m) of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. 52000e-2(m).
3.

EFFECTIVE DATE: Upon receipt.

4.

EXPIRATION DATE: As an exception to EEOC Order 205.001, Appendix B, Attachment, $ a(5), this Notice
will remain in effect until rescinded or superseded.

5.

ORIGINATOR: Title VII/EPA/ADEA Division, Office of Legal Counsel.

6.

INSTRUCTIONS: File after Section 604 of Volume
Discrimination.

II

of the Compliance Manual, Theories of

/s/

1-16-2008
Date

Naomi
Chair

C.

Earp

In Desert Palace, Inc. v. Costu,tÐ the Supreme Court addressed the question whethera plaintiff must prove
discrimination through direct evidence for the mixed-motives analysis of section 703(m) of Title VII to apply.lâ
It held that direct evidence was not necessary and that circumstantial evidence can prove that an adverse
employment action was motivated by discrimination. The Court concluded that it should not depart from the
"Ic]onventional rul[e] of civil litigation [that] generally applIies] in Title VII cases."... The reason fortreating
circumstantial and direct evidence alike is both clear and deep rooted: "Circumstantial evidence is not only
sufficient, but may also be more certain, satisfying and persuasive than direct evide¡çs."f-3)
In July 1992, the Commission issued the Revised Enforcement Guidance on Recent Developments in Disparate
Treatment Theory ("1992 Enforcement Guidance") to explain the significance of section L07 of the Civil Rights
Act of 1991.14)It stated that "most appellate court decisions ... since Price Waterhouse have agreed .. . that
direct evidence is required for the mixed motives framework to apply."(Ð It also stated that, "[a]s of the date
of the drafting of this enforcement guidance, no courts have analyzed whether [section 703(m)] is restricted to
direct evide¡ss ç¿sss."(6) Since the issuance of the document, the Supreme Court has analyzed section 703(m)
and, as the Cosfa decision makes clear, determined that direct evidence is not required in mixed-motives
cases.

The 1992 Enforcement Guídance's statements about the need for direct evidence in mixed-motives cases are
contrary to the Costa holding and rationale. Those statements, therefore, are no longer in effect.

Footnotes
1. s39 U.S. 90 (2003).
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2. Cases in which the evidence shows that respondent acted on the basis of both lawful and unlawful reasons
are known as "mixed-motives" cases.
Section 703(m) provides that:
an unlawful employment practice is established when the complaining party demonstrates that
race, color, religion, sex, or national origin was a motivating factor for any employment practice,
even though other factors also motivated the practice.

42 U.S.c. 52000e-2(m).
3. 539 U.S. at 99-100 (quoting Price Waterhouse v. Hopkins,490 U.S. 228, 253 (1989) and Rogers v. Missouri
Pacific R. Co,,352 U.S. 500, 508 n.17 (1957)).

4. Pub. L. No. 102-166,9L07,105 Stat. tO7I, LO75 (1991) (codified at42 U.S.C.52000e-2(m)).
5.1992 Enforcement Guidance at 13.
6. Id. at 15 n.18.
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1.

SUBJECT. Revised Enforcement. Guidance on Recent
Developments in Disparate Treatment Theory.

2,

PURPOSE. This enforcement document is i-ntended to provide
guidance on t,he evaluation of indirect evidence, direct
evidence and evidence of mixed motives under the disparate
treatment theory of discrimination in J-ight of the Civil
Rights Act of 1991-. This document supersedes the Policy
Guidance of March 7, 1991 on Disparate Treatment.

3.

EFFECTIVE

4.

EXPIRATION DATE. As an exception to EEOC Order 205.001,
Appendix B, Attachment 4, S a(5), this Notice will
remain in effect untiÌ rescinded or superseded.

5.

ORIGINATOR.
Counsel.

6.

Fite after Section 604 0f volume Ir of the
Compliance Manual, Theories of Discrimination.

7,

SUBJECT MATTER.

DATE. 7 /I4/92.

Title VII/EPA D.i-vision, Office of Legal

INSTRUCTIONS.

I. Introduction
This Enforcement Guidance provides general- information on the
evaluation of charges involving circumstantial evidence of
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intentionaL discrimination, and provides detail-ed guidance, in
tight of the 1991- Civil Rights Act and recent case law, on
analyzing charges involving direct evidence of discrimination and
evidence of mixed motives. Section II sets forth general
and
background information on t.he standard for finding liability
the appropriate remedj-es in charges that involve circumstantialevidence of discrimination. Section III addresses Lhe evaluation
of charges involving direct evidence: subsection IfIA defines
and describes direct evidence; subsection IIIB explains how
liability is established when direct evldence proves that
discrimination was the sol-e motive or one of a mixt.ure of moLives
for the challenged action; and subsection IIIC discusses the
appropriate remedies to pursue ín direct. evidence cases. Section
IV discusses whether the mixed motives section of the new Civil
Rights Act applies to affirmative action plans. FinaJ-J-y, section
V outl-ines the information ín the other sections, to provide
guidance for charge processing.L

II.

Proving Disparate Treatment Through Circumstantial

Evidence

Est.abl-ishing Liabì-lity Through Circumstantial

A.

Evidence

A plaintiff

in a Titl-e VfI action is noL reguired to provide
proof
of disparaLe treatmenL. United States Postaldirect
Service Board of Governors v. Aikens, 460 U.S. 'lIIt '1I4, 31 EPD
Par. 33,41'l (1983). In most disparate treatment cases, intent to
discriminate is estabfished j-nferentially, through circumstantial
evidence. In such cases, the initial step in proving intent is
to make out a prima facie case of discrimination. Texas
Department of Community Affairs v. Burdine, 450 U.S. 248, 252-53,
25 EPD Par. 31-t544 (1981). This simply means that the plaintiff
must provide sufficient evidence from which a J-egal i-nference of
discrimination can be drawn; if such inference is left
unexplained, it can be concluded that Lhe adverse action
complained of was more l-ikely than not motivated by unfawful
bias. Teamsters, 431- U. S. at 358.
fn McDonnel-l- Douglas Corp. v. Green, 411 U. S. 792, 5 EPD
Par. 8607 (1973), the Supreme Court created a template for
estabÌishì-ng a case by inference. It. stated that a pJ-aintif f
establish a prima facie case of discrimination by showing:

can

t.

(s)he belongs to a protected group under Title VII;

2.

(s)he applied and was qual-ified for a job for which the
employer was seeking applicantsi

3.

despite his/her qualifications, (s)he was rejected;

and

after his/her rejection, the position remained open
the employer continued to seek applications from
persons of compJ-ainant's qualífications.

and
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Id. aE 802.2
If the plaintiff establishes a prima facie case through the
four-part approach set ouL in McDonnell Douglas, (s)he wil-l- have
raised an inference that the employer acted with a discriminatory
motive.3 This is because, as stated by the Court in Furnco
Construction Co. v. Vüaters, 438 U.S. 56'Ì, 579-580' 17 EPD Par.
8401 (1978), a prima facie showing "is simply proof of actions
taken by the empJ-oyer from which we infer discriminatory anímus
because experience has proved that in the absence of any other
explanation it is more J-ikely than not that those actions were
bottomed on impermissibl-e considerations. " But this prima facie
showing only establ-ishes a presumption of discriminatory motive,
which the employer may rebut by articulating a legitimate
nondiscriminatory reason for íts action. This burden is
refatively light because all- the ptaintiff has done in his/her
prima facie case is create an inference through circumstantj-al
evidence.4 If the defendant succeeds in articulating a
legitimate nondiscriminatory reason for it,s action, t.he plaintiff
can prevail by demonstrating t.hat the def endantrs articul-ated
reason was not the true reason for the challenged employment
decision. (S)he may make this showing "either directJ-y by
persuading the court that a discriminatory reason more likeJ-y
motivaLed the employer or indirectly by showing that the
empJ-oyer's proffered explanation is unworthy of credence."
Aikens, 460 U.S. aL 116, quoting Burdine, 450 U.S. aL 256,5 The
ultimaLe "burden of persuasion" resLs with t.he plaintiff.
B.

Remedies

in Circumstantial-

Cases

When discrimination is proved through circumstantial- evidence, a
full range of remedies is available.6 These remedies incfude a
commitment by the respondent to cease engaging in the unfawful
discriminationi the posting of notíces alerting all respondent's
employees of their right to be free of discrimination; correcLive
or preventive action designed to ensure that simifar violations
wil-l- not recur; nondiscriminatory placement of each identified
victim; expungement of negative comments or adverse actions from
employee's records; back pay for each identified victim; and
atLorney's fees. In addition to these remedies, SecLion L02 of
the 1991 Civil Rights Act, P.L. No. 1"02-166,105 Stat. 1071
(1991), provides for the award of compensatory damages for
pecuniary and non-pecuniary losses resulting from the
discrimination, and the award of punitive damages when the
respondent engaged in discrimination "with malice or with
reckless indifference to the federally protected rights of an
aggrieved individual. "7

III.

Proving Disparate Treatment Through Direct Evidence

A. Vühat is Direct Evidence?

Direct evidence of discriminat.ory motive

may be any

wriLten or
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verbal policy or statement made by a respondent or respondent
official- that on its face demonstrates a bias against a protected
group and is linked to the complained of adverse action. For
example, in Grant v. Hazelett Strip Casting Corp., BB0 F.2d
1564, 1569, 51 EPD Par. 39,245 (2d Cir. L9B9), the court found
direct evidence of age discrimination where the company president
between 30 and 40
said in a memo Lhat he wanted a "young man
years old," and verbally that "I want a young man and that's what
I want and that's what I'm going to have." Evidence that an
adverse action was taken on the basis of stereotyped atLitudes
about the charging party's cl-ass woul-d also constitute direct
evidence of discrimination. As the Supreme Court said in Price
Vlaterhouse v. Hopkins, 490 U.S. 228, 250, 49 EPD Par. 38,936
(1989), "an employer who acts on the basis of a bel-ief that a
r^¡oman cannot be aggressive, or that she must not be, has acted on
the basis of gender." In Grant, BB0 F.2d at 1,569, the court
found direct evidence of age discrimination in that "the
companyrs asserted justifications for preferring a younger worker
abound with age stereotypes, such as the belief t.hat. ol-der
workers are less productive or would not vtant lthe company's
presidentl telling them what Lo do. " For a further discussion
of types of direct, evidence, see Volume II of the Compliance
Manual, S 604.3(c).
1 - Charging Party (CP) alleges Lhat she was
denied a promotion because of her sex. In particular, she
alJ-eges that she was rejected because the selecting
officiaL bel-ieved that her child care responsibíIities
woul-d interfere with her abiJ-ity to work the long hours
required in the new job. CP asserts that she made clear
in her interview that child care woul-d pose no problem.
Two of R's employees testify that they heard the selecting
official- say that a hroman with young children woul-d not be
able to fulfil-l the requirements of t.he job that CP
sought. The investigation further reveals t.hat
no inquiry htas made of male applicants as to whether they
had children and, if so, whether their chil-d care
arrangements could accommodate the demands of the job.
Example

In the above example, the evidence Lhat CP's rejection was based
on a stereotyped attitude as to the ability of a l^toman with young
children to perform a demanding job constitutes direct evidence
of discrimination.

In contrast, direct evidence of bias, standing alone, does not
necessarily prove that a discriminatory motive v¡as responsibl-e
for a particular employment action. As the Supreme Court stated
in Price I¡'laterhouse:
Ir]emarks at work that are based on sex stereotypes do not
inevitably prove that gender played a part in a particular
employment decision. The plaintiff must show that the
employer actually rel-ied on her gender in making its

decision.
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Price Vùaterhouse v. Hopkins, 490 U.S. at 251. In other words,
direct evidence of "discriminatj-on in the air" will not by itsel-f
prove discriminatory motj-ve for an action; rather, the
discrimination must be shown to have been "brought to ground and
visited upon an employee." Id. See afso Randle v. LaSal-l-e
TelecommunicaLions, fnc., 876 F.2d 563, 569, 50 EPD Par. 39,014
(7t.h Cir. 1989) (direct. evi-dence must speak not onJ-y to inLent
but afso to the specific employmenL decision in question).
Thus, a link must be shown bet.ween the employer's proven bias
and its adverse action. For exampJ-e, evidence that the biased
remarks were made by the individuaJ- responsible for the adverse
employment decision or by one who was involved in the decision,
along with evidence that the remarks were rel-ated to the
decisionmaking process, would be sufficient to establish this
link.B In Price Vüaterhouse, the evidence showed that the
employer invited partners to submit comments on the plaintiff
when she l¡ras proposed for partnership; some of Lhe comments
stemmed from sex stereotypes; an important part of the decision
whether to promote ûIas an assessment of the submitted comments;
and the employer did not disclaim reliance on the sex-linked
evaluaLions. 490 U.S. at 232-23'7. The Court found that this
evidence was sufficient to establ-ish that discrimination infecLed
the part,nership decision. Id. at 250-251- .

Accordingly, whenever there is proof of unl-awful bias, the
investigator must make a factuaf determinaLj-on whether evidence
establ-ishes a link between the proven bias and Lhe adverse action
that. is close enough to constitute direct evidence of
discrimination. g If it is not, the evidence should stil1 be
considered along with any other indirect evidence, and analyzed
under the framework for circumstantiai- cases.

2 - Respondent (R) supervisor orally states that he
did not hire Charging Party (CP) because she is a woman.
This statement is the clearest example of direct evidence of
discriminatory motive.
Example

3 - CP (female) files a charge with the Commission
atteging that R's dress code discriminates agaínst u/omen.
Specifically, CP claims that R's policy of requiring females
to wear mini skirts is discriminatory and also constitutes
sexual- harassment. Records indicate that R has no specific
dress code poJ-icy for men in its employ. The Commission'
investigation further reveal-s that Rrs dress poJ-icy for
hromen does not have any relationship to its business. This
is an example of direct evidence of discrimination which
manifests itsel-f in the form of an overt policy ínstituted
and maintained by R.
Example

4 - CP fites a charge alleging discriminatory
discharge on the basis of sex (female). In her charge, CP
states that she was told by one of R's supervisors that he
did not. think that women coufd or shoufd perform
construction work and he would never allow a h¡oman to work
Example
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for him. CP, however, did not. work for this particul-ar
supervisor, and he had no authority over CP regarding her
work with R. The supervisor admits that he made the biased
statement to CP but asserts that the statement \n¡as his own
opinion, expressed in a private conversation wit.h CP.
Evidence shows t.hat CP was terminated because of excessive
absenteeism and that she had been Lreated in the same manner
as other male employees who had similar problems while
working for R. The statement made by Rrs supervisor would
constitute direct evidence of bias on hi-s part, but since it
neither represented R's policy toward CP or women in
general, nor had an adverse effect on CP's employment, it.
woul-d not constitute direct evidence of discriminatory
motive in her discharge.
In the above example, the biased statement may be relevant in
circumstantially showing discriminatory intent, and wouLd be
considered with all other availabl-e evidence to determine whether
respondent's defenses are pretext,ual. If, for example, there is
evidence that the empJ-oyer hires dÍsproportionately few women for
construction jobs and fires a disproportíonately J-arge number of
h/omen from such jobs, and there is evidence that the biased
supervisor has some input in all hiring and firing decisions,
thís may be sufficient to prove pretext. In addition, if, in the
course of investigating CP's charge, evidence ís uncovered
showing that the biased supervisor discriminated against other
\^/omen under his authority, the Commission woul-d pursue individualrel-ief on their behalf and injunctive rel-ief to prevent such
discrimination from reoccurring in the future. (See cases cited
in n. 24, below.)
5 - Same facts as in Example 4, except that CP did
work for the biased supervisor and he decided to fire her
soon afLer becoming her supervisor. Furt,hermore, the
supervisor made his comment to CP about \4romen's inability to
perform construction work at the time of the firing.
The
supervisor's bj-ased statement is sufficiently linked to the
adverse action as to constitute direct evidence that CP was
unfawful-ly discharged because of sex.
Example

In the foregoing examples, the supervisors admitted making
the biased statements. Without such an admission, the
investigator would have to determine whet.her the direct evidence
of discrimination is believabl-e. Like all evidence, its
credibility cannoL be presumed but must be eval-uated. For
example, if the direct evidence consists soJ-eJ-y of CP's statement
that the supervisor said that he woul-d never promote a \4roman, the
ínvestigator must evaluate the statement for bias, plausibiJ-ity
and consist,ency with other avail-able informat.ion. Where the
rel-iabil-ity of the direct evidence might be questioned, the
district office should consider whether the case can be analyzed
not only as one involving direct evidence, but al-so as one of
circumstantial evidence under McDonnell Douglas/Burdine. This
assures that the investigation is complete enough to permit
litigat.ion under an al-ternative analysis shoul-d a court disagree
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determination

- Charging Party asserts that his supervisor said,
didntt promote you to one of t.he availabl-e
"I
ttroubl-eshooter' jobs because cl-ients woul-d not be
comfortabl-e dealing with an Hispanic. " Respondent denies
that any such statement hras ever made and states that CP's
qual-ifications were not as good as those of the selectee.
The investigator tal-ks to both the CP and the supervisor
and, based on a credibility determination, concludes that
the CP's version of events is more convincing. Based on the
credible direct evidence, the office can find reasonabl-e
cause.10 However, because a trier of fact might not credit
CP's versj-on of events, it is al-so necessary to look at the
charge under the McDonnel-l- DougJ-as/Burdine framework for
circumstantial evidence; i.e., is there evidence that CP is
qualified for a job which was avail-able lyes); if so, has R
articul-ated a legitimate non-discriminatory reason for its
actions (lesser qualifications); and is there evidence of
pretext (in addition to CPts testimony about the
supervisor's statement, determj-ne, for exampJ-e, the rel-ative
qualifications of CP and t,he sel-ectee, and whether there is
evidence concerning numbers of Hispanics in simil-ar jobs or
statements from other witnesses that R is biased against
Example 6

Hispanics)

.

Establishing Liability

.

Through Direct Evidence

Cases Where Discrimi-nation

is the

Sol-e Motive

If there is credibl-e direct evidence that discrimination was the
motive for an adverse employment action, "cause" shoul-d be
found. The complainant in such circumstances is not required to
proceed through the steps of McDonnell Douglas/Burdine.Ll Thus,
for example, if a plaintiff who was denied a promotion inLo upper
management produces credibl-e direct evidence that the promotion
denial was based solely on an explicit policy of excl-uding women
from upper management positions, she has proved a violation.
Unless the defendant can impeach that evidence, €.9., by proving
that the policy \^/as no longer in effect at the time that the
plaintiff's promotion was considered, or can establish an
affirmat.ive defense, L2 liability will be established.
so.l-e

2. "Mixed Motives "

Cases

In some cases, the evidence shows that the employer acLed on the
basis of both l-awful- and unlawful reasons. These are known as
"mixed motives" cases. Section 107 of the Civil Rights Act of
L991,, Pub. L. No. 102-L66, 105 Stat. I07I, adds section 703 (m) to
Title VII, to make cl-ear that a Title VII viol-ation is
established

the complaining party demonstrates that race, color,
religion, sex, or national origin was a motivating factorl3
for any employment practJ-ce, even though other factors afso

when
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motivated that practice.l4

Act reverses the Supreme Court's holding in Price I¡üaterhouse
v. Hopkins,I5 490 U.S. 244-45t that an employer can avoid
liability for intentional discriminaLion in mixed motives cases
if it can demonstrate that it. woul-d have made the same decisi-on
in the absence of discrimination.
The

The Civil Rights Act does not specify t.he sort of evidence
required to establish that discriminati-on \^/as a "motivating
factor" in an employmenL decision. IL only states that
complainants musL "demonstrate[]" that race, co1or, religion,
sex, or national origin r^¡fas a motivating factor, and the term
"demonstrates" is defined in section 104 of the Act as "meets the
burdens of production and persuasj-on. " Though the plurality in
Price ülaterhouse did not specify the type of evidence needed for
the mixed motives framework to apply, JusLice O'Connor stated, in
her concurrence, that direct evidence is required. l-6 To date,
most appel-1ate court decisions that have addressed the guestion
since Price Waterhouse have agreed wiLh Justice O'Connor that
direct evidence is required for the mixed mot,ives framework Lo
apply.17 Not.hing in SecLion 107 al-ters this aspect of the
Supreme Court's decision.

As a practical- matter, in most cases, direct evidence, as
defined in Section IIIA of this enforcement guidance, wil-l- be
needed to establ-ish that both legal and illegal motives were
present. Typically, where the evidence is circumstantial-, a mere
inference of discrimination is created, which can be rebutted by
evidence of a legitimate motive. A compJ-aining party will
prevaiJ- only if s,/he proves that the asserted reason is unworthy
of belief or is a pretext for discrimination. This process helps
t.o sift through allegations of wrongdoing and defenses of
legitimate motive to determine whether there was discrimination.
On the other hand, direct evidence of discrimination proves that
discrimination r^/as a motivating factor for the chal-Ienged action,
without need of the inferences or burden shifting of the
McDonnel-I-Douglas/Burdine paradigm. Thus, where there is direct
evidence of discrimination, additionaÌ proof of a J-egitimate
motive does not. disprove the discriminatory mot,ive; rather, it
shows that a mixture of motives ,,^ras present.lS

Thus, in investigating a mixed motives charge, if there is
credible direct evidence that discrimination rr\¡as a motivating
factor for the chal-J-enged adverse action, Section 107 of the new
Act applies, and "cause" should be found. As set forth in
Section III (C) (2), beJ-ow, however, the rel-ief due the charging
party wiII be significantly J-imited if there is credible evidence
that the respondent would have Laken Lhe same action regardJ-ess
of the discriminat.ion.
Example

7-

management

CP alleges that she was not promoted to a
position because of her sex. The investigator
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inLerviews wiLnesses who staLe that a company official who
was infl-uential- in eval-uating candidates for promotion told
them that he did not believe a \ÁIoman could effectively
manage men, and thaL CP was no excepLion. The investigator
finds no evidence of bias in these witnesses and concfudes
that. t.hey are credible sources. Respondent is unabl-e to
impeach this direct evidence, but it establishes that CP had
Iess job-rel-ated experience than al-l- the other candidates
for promotì-on, and that this was a primary factor in the
decision to reject her. The investigator concfudes that
discrimination was a motivating factor in denying CP the
promotion. He therefore recommends "cause."19
C.

Remedies

1.

in Direct Evidence

Cases !{here

Cases

Discrimination is the Sole Motive

lrlhere direct evidence proves that discrimination was the sol-e
motive for an adverse employment acLion, the complainant is
eJ-igible for the full range of avail-abl-e remedies, as set forth
in Section fIB, above.20

"Mixed Motives" Cases
The 1991 Civil Rights Act makes cfear that if a complainant
proves that. discríminatj-on l^,ras a motivating factor for an
employment action, (s)he will, at a minimum, be eligible for
declaratory and injunctive relief, and atLorney's fees.2l- Thus,
where there is direct evidence that discrimination \^/as a
motivating factor for an employment action, the Commission wil-I
pursue, at a minimum, a commitment by the respondent to cease
engaging in the challenged discriminationr 22 tlne posting of
notices and, if appropriate, attorneyts fees.

a complainant proves that discrimination \^/as a mot.ivating
factor for an adverse employment action, the burden of proof
shifts to the employer to establish that it woufd have taken the
same action absent the discrimination. If the employer can make
t,his showing, Lhe new Act makes clear that. it will not be
required to pay compensatory or punitíve damages,23 or be subject
to any order requiring admission of the complainant to a union,
reinstatement, hiring, promoLion, or payment of back pay,24
Once

Example B - CP alleges that he was fired from his salesclerk
position because of his nationaf origin (Iranian). Coworkers tell the investigator that some customers had
complained to the store manager that the store shoufd not
employ Iranians. Two co-workers further testify that the
manager told them that having an Iranian salesclerk was "bad
for business, " and that CP would therefore be let go. This
direct evidence shows that discrimination vras a motivating
factor for the firing. R maintains that whil-e the
cusLomers' complaínts may have contributed to the decision
to fire CP, the primary reason for hís Lermination was that
it discovered shortly before the termination that CP had
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l-ied about his experience on his employment application.
The investigation bears out R's cl-aim about its discovery of
CP's application fal-sification. R has an absol-ute policy of
firing anyone who is discovered to have l-ied about his
credentiafs. The investigator concludes that. R is liabl-e
for unl-awful- discrimination, but that it woul-d have taken
the same action in the absence of discrimination. The
investigator therefore determines that "cause" shoufd be
found, but that CP's remedies are limited to decl-aratory and

injunctive relJ-ef, the posting of notices and, if
appropriate, attorney's fees.

To avoid an order reguiring reinstatement and the payment of
back pay and damages, the respondent must offer objective
evidence that it would have made the same decision even absent
the discrimination.25 fn making this showing, the empJ-oyer must
produce proof of a legitimate reason for the action that actually
moLivated it at the time of the decision. Moreover, a mere
assertion of a legitimate motive, without addi-tional- evidence
proving that this moLive was a factor in Lhe decision and that it
woul-d independently have produced the same resuft, would not be
sufficient.26 The employer must prove "that, with the
illegitimate factor removed from the calcul-us, sufficlent
business reasons would have induced it to take the same action."
Price lVaterhouse, 490 U.S. aL 276-17 (O'Connor, J., concurring).
The employer's al-leged legitimate expJ-anation for the act.ion wil-lbe undercut if there is evidence that this reason woul-d al-so have

just.ified takíng the same action against another similarly
situated employee, but the employer decJ-ined to do so.

9 - CP alleges that she was denied a promotion due
to sex discrimination. Two co-workers t.estify that. the
selecting official stated to them at the tíme he was
considering candidates for the promotion t.hat he did not
bel-ieve that a \Ároman coul-d effect.ively perform the duLies of
that job. R is unabl-e to refute that testimony, but
establishes that CP had less job experience than the other
candidates. Respondent. argues that this legitimate motive
al-so factored into Lhe promotion denial- and woul-d have
induced the selecting official- to make the same decision
regardless of the discrimination. However, the investigator
discovers that R has awarded comparabl-e promotions to
individuals with less job-related experience than CP' and
that CP's other qualifications vtere equal or superior to
those of her competitors. The investigator therefore
concludes that R woufd not have made the same decision with
regard to CPrs promotion in the absence of discrimination,
recommends a cause determination and the full range of
ExampJ-e

appropriate remedies.

Cases Where Evidence of a Legitimate Basis is
Discovered Af ter-the-Fact

3.

In order for a case to be considered one of "mixed motives, " to
which Section 107 of the new Act applies, both the legitimate and
discriminaLory mot.ives must have been operating at the time of
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the decision. If an empJ-oyer terminates an individual- on the
basis of a discriminalory motive, but discovers afterwards a
legit.imat.e basis for the termination, then t.he legit.imate reason
was not a motive for the action. See EEOC v. Al-ton Packaging,
901 F.2d at 925 (where subsequent to an employer's decisj-on not
to promote plaíntiff a candidate with superior qualifications
applied and was sefected for the position, the facL that the
plaintiff was l-ess qualified than the sefectee could not have
motivated the empJ-oyer's fail-ure to promote him at the time that
the decision was made).
Nevert.heless, if the employer produces proof of a lustification
di-scovered after-the-fact that would have induced it t.o take the
same action, the employer wiJ-l be shiel-ded from an order
requiring it to reinstate the complaj-nant or to pay the portion
of back pay accruing after the date that the J-egitimate basis for
the adverse action was dj-scovered, and the portion of
compensatory damages (in charges based on post-1991 Act. conduct)
that woufd cover l-osses arising after that date. If the daLe of
the discovery is unknown, then an appropriate percentage
reduction shouÌd be made, based on an assessment of the
approximate date of the discovery.2T Thus, if a compl-ainant is
terminated for discriminatory reasons, but the employer discovers
afterward that she stole from the company, and t,he employer has
an absofute policy of firing anyone who commits theft, then the
employer woul-d not be required to reinstate the charging party or
to pay compensatory damages for injuries arising after the date
t.hat the theft was discovered, or back pay accruing after that
date. As the Seventh Circuit stated in the context of an ADEA
case in which the plaintiff was discovered, after the alJ-egedly
discriminatory termination, to have falsified his resume, "it
would hardJ-y make sense to order Smith reinstated to a job which
he l-ied to get and from which he properly couJ-d be discharged
the same woul-d be true regarding any back pay accumulation after
the fraud was discovered." Smith v. General Scanning, 816 E.2d
at 13i.9 n.2.28
Under Section I02 of the 1991 Civil Rights Act, a complainant is
entit.l-ed to punitive damages if he or she establ-ishes that. the
employer engaged in discrimination "with malice or with reckless
indifference to the federally protected rights of an aggrieved

individuaf." If a complainanL makes thls showing, but the
employer proves that a l-awful reason which act,ual-l-y motivated it
at the time of the decision woul-d have induced it to take the
same action, then the case is one of mixed motives and, according
to Section 107 of the Act, above, punitive damages may not be
awarded.29 However, if the empl-oyer's sole motivaLion was
discriminatory and it acted with "mal-ice or with reckl-ess
indifference" to the victim's rights, proof of an after- the-fact
just.ification would not shield an employer from an order
requiring it to pay punitive damages.
- CP (Hispanj-c) produces direct evidence that R
refused to hire her for a management position pursuant to a
company poJ-icy not to hire or promote any Hispanics for

Example 10
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positions. R is unable to refute the evidence of
the discriminatory poJ-icy, but asserts that CP had lied on
her application when she stated that she had earned a
MasLers in Business Administration. The investigation
confirms that. CP lied on her application, but that R first
discovered this in the course of gathering information to
respond to the EEOC charge. The Commission, in these
circumstances, woul-d find that R has vÍolated Titl-e VII by
discriminating againsL CP because of her national origin.
It would seek iniunctive and decfaratory relief to prevent R
from discriminating in a simil-ar fashion in the future,30
and attorney's fees, if appropriate. The Commission woul-d
also seek back pay accruing prior to the date on which the
application falsificaLion was discovered, and compensatory
damages for any losses that arose prior to that date.3lPunitive damages could be sought if the charge is based on
post-1991 Act conduct and if it is determined that
respondent's conduct was sufficiently egregious to merit
However, because after-the-fact Iawful reasons
such relief.
would have justified t,he same action, the Commission wil-l
noL pursue reinstaLement or the remainder of t.he back pay or
compensatory damages to which CP would have been entitled
had she not fal-sified her application. If other individual-s
are identified j-n the course of the investigation who were
qualified for other positions but were denied them because
of their national origin, the Commission would seek, in
addition to the rel"ief described above, other appropriate
relief for those individuals.

management

IV. Affirmative Action
There have been suggestions that voluntary affirmative action
plans are not l-awful under Section f03 (m) 's provision that Title
VII is violated whenever race, gender or national origin is a
"motj-vating factor" in an employment decision. Proponents of
this argument note that, where an employer's sel-ection decision
is made under such a plan, race, gender or national origin are
factors in the decision. Based on the language of the new Act
and its Iegislative history, however, the Commission has
concl-uded that the new law does not affecL J-ong-standing
principles concerning voluntary affirmative acLion.

Section f03 (m) begins with a qualifying phrase: "Except as
otherwise provided in this title . . . " Another provision, Section
LL6, specifies that:
Nothing in the amendrnents made by this title shal-I be
construed to affect court-ordered remedies, affirmative
action, or conciliation agreements, that are in accordance

with the law.

Thus, so long as affirmative action measures compÌy with the
requirements set forth by the Supreme Court and fower federal
courts, they should not violate Section I0'1.32
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It has been asserted that, the "savings" clause of Sect,ion 116
only protects court-ordered affirmative action plans, because the
phrase "court-ordered" in the section coul-d be read to modify not
only the word "remedies, " but al-so the phrase "affirmative
action. " If the phrase "court-ordered" modifies more than the
'*rord "remedies, " hohrever, it. would have to modify al-l- three of
the subsequent phrases, including "conciliation agreements."
This interpretation seems unlikely, since concil-iation agreements
by definition are noL "court-ordered",' rather, they are reached
prior to a lawsuit, in order to avoid litigation.
Thus, the
phrase
concludes
Commission
that the
"court-ordered" only
modifies "remedies, " and does not l-imit the forms of affirmative
action that the section protects.
Furthermore, t.he legisl-ative history of the 1991 Act compels Lhe
Commissionrs interpretation. First, with regard to the "savings"
clause, Senator Robert Dol-e (R-Ka. ) and Representative Henry Hyde
(R-I11.) submitted statements to the legislative record assert,ing

that the legislation

in this area Icourt-ordered remedies,
affj-rmative act,ion, conciliat,ion agreementsl to Title VII
of the Civil Rights AcL of 1964

makes no change

In particular, this legislation should in no way be
seen as approval- or disapproval of [ltleber or Johnson], or
any other judicial decision affecting court-ordered
remedies, affirmative action, or concil-iation agreements.
Cong. Rec. S15477-78 (daily ed. Oct. 30, 1991) (statement of Sen.
Dole); Cong. Rec. H9548 (daily ed. Nov. 7, 1991) (statement of
Rep. Hyde). Second, the legislative history makes no mention
that Congress j-ntended to overturn the Supreme Court decisions
uphoJ-ding the legalíty of vol-untary affirmative action plans,
Steelworkers v. Weber, 443 U.S. 193 (1919), and Johnson v.
Transportation Agency, 480 U.S. 616 (1987).

Finally, with regard to Section 107 of the Act, the mixed
motives section, an interpretive memorandum submit,t.ed by
RepresenLative Edwards, chairman of the House subcommittee that
considered H.R.l", a precursor of the final Act, stated:
It is our cl-ear understanding and inLent that this section
is not intended to províde an additional- method to
chalJ-enge affirmative action. As Section 116 of the
legíslation makes plain, nothing in this legislation is to
be construed to affect court-ordered remedies, affirmative
action, or conciliation agreements that are otherwise in
accordance with the l-aw. This understanding has been
cl-ear from the time this legislation \t¡as first proposed in
1990, and any suggestion to the contrary is flatJ-y wrong.
Cong. Rec. H9529 (daily ed. Nov. 7, 1991) (statement of Rep.
Edwards). In addition, the statements of Senator Dofe and
Representative Hyde assert that Section 107 "is equally
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applicable to cases involving challenges to unfawfuf affirmative
action pJ-ans, quotas, and other preferences." Cong. Rec. S.15476
(daiJ-y ed. Oct. 30, 1991) and H. 9541 (daily ed. Nov. 7, 1991)
(emphasis added) . Having explicitJ-y focused on t,he issue of
affirmative action plans, if t.here \^ras any intent to apply the
provision to otherwise l-awful- affirmative action plans, Senator
Dofe and Representative Hyde would have said so.33
Charge Processing

After gathering all relevant evj-dence j-n a charge alleging
intentional- discrimination in employment, the investigator should
determine whether there is direct. evidence (as defined and
described in section IIIA), above, that discrimination was the
sol-e motive or one of a mixt.ure of motives for the chal-lenged
action. (Note that t.his sort of evidence is rare.) If there is
such direct evidence, foll-ow Lhe steps outl-ined in subsection A,
below. If there is only indirect evidence of discriminat.ion, or
direct evidence of bias wit.hout evidence connecting the bias to
t,he specific chaÌl-enged action, proceed according to the
McDonnel-l- DougJ-as framework, as outl-ined in subsection B, bel-ow.
A.

guidance):

Direct Evidence (Section III of this

enforcement

1.
If there is direct evidence that discrimination
the sofe motive for the challenged action, find "cause." See
Section III (B) (1).

was

Pursue a commitment by the respondent
a.
to cease engaging in the proven discriminatory practices; to post
notices; to expunge negative conìrnents or adverse actions from
CP's records; to provide appropriate reinstatemenL, back pay,
attorney's fees and compensatory damages for al-l- identified
victims if the charge is based on post-199L Act conduct. If the
conduct was undertaken with maLice or reckless indifference to
CP's rj-ghts, and if the conduct took place after the 1991 Act,
punitive damages are available.

if a justification for the
challenged action is discovered by the respondent after-Lhe-facL,
and this justification woul-d have induced the respondent to take
the same action regardless of the discrimination, then the
charging party wil-l- noL be eligib.le for reinstatement, back pay
accruing after the date on which the Ìegitimate just.ification was
discovered, or compensatory damages for losses arising after that
date. If the action was undertaken with mal-ice or reckless
indifference to CP's rights, and if the conduct took place after
the l-991 Act, punitive damages are availabl-e. See Section
b.

rrr

However,

(c) (3) .

2.
Consider whether the evi-dence shows that
the adverse action was based on both l-awful- and unl-awfulmotives,
and whether the legitimat.e motive h¡as operating at the t,ime of
the decision.

Revised Enforcement Guidance on Recent Developments in Disparate Treatment Theory. Page 16 of 27

If the legitimate moLive was not
a.
operatingi at the time of the decision, it is an "after-the-fact"
motive. Find "causer " but linit relief as described in
subsection V(A) (1) (b), above.
If both motives vtere operating at the
b.
find
time of the decision,
"cause." trlith regard to remedies, do
the following:
At a minimum, pursue a
1-.
com¡nitment by the Respondent to cease engaging in the challenged
discrimination, post notices advísing employees that the
challenged discrimination will not affect employment decisions,
and provide attorney's fees, if appropriate. See Section
IIT (c) (2) .

If the legitimate reason would
2.
have induced the respondent to take the same actíon even in the
absence of discrimination, do not pursue reinstatement, back pay,
or compensatory or damages. Punitive damages also are not
available. See Section III(c) (2).
Indirect Evidence (Section II of this enforcement

B.

guidance)

:

Determine whether the evidence supports a prima
L.
facie case of discrimination, as follows:
CP belongs to a Protected class;
CP applied and was gualified for

a.
b.

for which the employer
c.
d.

I^¡as

a job

seeking applicants;
CP was rejected;
After CPfs rejection, the position

remained open.

(Note that this framework is not rigid, and
can be adapted appropriately for non-hiring cases.)
Determine whether there is evidence of a
Iegitimate nondiscriminatory reason for the employer's action.

2.

If there is evidence of a legitimate
3.
reason, determine whether this reason is in fact a pretext for

discrimination.

If there is no evidence of a legitimate
4.
reason, or if a legitimate reason is shown to be pretextual, find
"cause, " and pursue remedíes, including a coÍìmitment by the
respondent to refrain from engaging in future discriminationi to
post notices; to expunge negative comments or adverse actions
from CP's records,' to provide appropriate reínstatement, back
pay, attorney's fees, and compensatory damages. If the conduct
was underLaken with malice or reckless indifference to CP's
rights, and if the conduct took place after the 199L Act,
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punit,ive damages are availabl-e.

5.
Consider whether this is the unusual case
in which there is evidence of a legitimaLe basis for the adverse
action that was not known at the time of the decision but that,
had it been known, would have induced the respondent to take the
same action. If so, CP will not be eligible for reinstatement,,
back pay accruing after the date that the J-egitimate
justification was discovered, or compensatory damages for l-osses
arising after that date. See discussion in Section III(C) (3),
above.

DaLe:

1/1"4/92

Approved:

Evan

J.

-s-

Kemp, Jr

Chairman

The material in this EnforcemenL Guidance is intended to
supplement. the general discussion of disparate Lreatment theory
in Section 604.2 of Vol-ume II of the Compliance Manual (Theories

1.

of Discrimination), pp. 604-4 to 604-5, and the discussion of
direct evidence in Section 604.3(c), pp. 604-11 to 604-13. The
discussion focuses on empJ-oyers, but is intended to cover al-l
persons and entities covered by Title VII.
A separate Compliance Manual section on Theories of
Discrimination under the ADEA wil-l be rel-eased at a future date

2, The McDonneJ-J- Dougl-as Court qualif ied these four el-ements by
stating that they may vary depending upon the facts in each
case. 411 U.S. at 802 n.13. Similar1y, the Court in Burdine
explained that the paradigm set forth in McDonnell Douglas "is
not inflexible" and that " It]he facts necessarily wiJ-l vary .i-n
450 U.S. at 253 n.6. Citing McDonnefl
Title VII cases...."
Douglas, 411 U.S. at 802 n.13, the Court further stated that the
proof required of a pJ-aintiff under the formula set ouL in that
case is not "necessarily applicabfe in every respect in differing
factuaf situations." Burdine, 450 U.S. al 254 n.6.
The McDonnelI DougÌas framework, as well as other, substantive
Title VII l-aw appJ-ies equally to the federal- sector. Morton v.
Mancari, 4l-7 U.S. 536, 7 EPD Par. 943I (I914).

3. Burdine requires that a plaintiff establ-ish a prima facie case
by a preponderance of the evidence. 450 U.S. aL 252-3. The term
"preponderance of Lhe evidence" refers to evidence which is more
convincing than the opposing evidence due to its quality,
See Section 604.6 of Lhe Compl-íance
reliability and credibility.
Manual at 604-19.
4, I¡ühile the employer's burden is relatively J-ight, íts evidence
"must be cfear, reasonably specific, and legally sufficient to
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justify a judgment for the defendant. if not disproved by the
plaintiff ." Tye v. Board of Educatj-on, Pol-aris Joint Vocational
School District, 811 F.2d 315, 318, 42 EPD Par. 36,821 (6th
Cir.), cert. denied, 484 U.S. 924,44 EPD Par. 31,462 (1987),
citing Burdine, 450 U.S. at 255. The employer's proffered reason
for an employment decision must "be sufficient, on its face, to
'rebut' or 'dispel' t,he inference of discrimination that arises
from proof of the prima facie case." Loeb v. Textron, 600 F.2d
1003, l-011-12 n.5 (1st Cir. 7979).
5. The Supreme Court's statement in Aikens and Burdine is clear:
a pJ-aintiff can prevail either by proving that discrimination
more fikely motivated the decision or that the employer's
articufated reason is unworthy of belief. Seet ê.9,, Bruno v.
W. B. Saunders Co. , BB2 E .2d '7 60 , 7 66, 51 EPD Par. 39 ,244 (3d Cir.
1989) (simply disproving defendant's reason is enough), cert.
denied sub nom., CBS, Inc. v. Bruno, 493 U.S. 1062 (1990);
MacDissi v. Val-monL Industries, 856 E.2d 1054, 1059, 47 EPD Par.
38,26I (Bth Cir. 19BB) (once fact finder is persuaded that
proferred reason for chal-lenged action was not the Lrue reason/
plaintiff need noL also prove intentional- discriminationi such an
approach "unjustifiably multiplies the plaintiff's burden"). See
al-so EEOC Amicus Brief at B-L9, Hicks v. St. Mary's Honor Center,
No. 91-1571 (Bth Cir.) (pl-aintiff who proves that defendanL's
reasons for adverse actions were false has establ-ished Titte VII
viol-atj"on) , appea]ing 756 F. Supp, 1244 (E.D. Mo. 1991) . Thus,
the Commission disagrees wit.h those courLs that have held that it
is not, enough to prevail for a plaintiff to disprove the
employer's articul-ated reason. See, ê.g., Gal-braith v. Northern
Telecom, 944 E.2d 275, 282-83, 57 EPD Par. 40'956 (6th Cir. 1991)
(proof that empJ-oyer's explanation for discharge was a
fabrication, and thus a pretext for the true reason, vrlas
insufficient to prove that pJ-aintiff was vj-ctim of inLentional
discrimination); Mesnick v. General El-ectric, 950 F.2d 816' 824,
57 EPD Par. 4I,743 (1st Cir. 1991) (plaintiff must not only show
that defendantrs reason is a sham, but that it is a sham Lo cover
discrimination) .
For a detailed discussion of methods for determíning whether
an employer's articufated reason for an action is pretextual, see
Section 604.4 of Vol-ume II of the Compliance Manual-, PP. 13 - 19.

6. However, as discussed in section III(C) (3), below, if there is
evidence of a leqiitimate, nondiscriminatory basis for the
challenged acLion that was not known at the time of the adverse
decision but that, had it been known, woul-d have induced the
employer to take the same action, then the compÌainant will- not
be eligì-ble for reinstatement, the port.ion of back pay
accumufating after the date on which the J-egitimate basis for the
adverse action was discovered, or compensatory damages (in
charges based on conduct post-dating the 1991 Civil Rights Act,
as discussed in n.7, below) for losses arising after thaL date.
See Summers v. State Farm Mutual Automobil-e Insurance Co., 864
8.2d. '700, '104-705, 48 EPD Par. 38,543 (10th Cir. 198B)
("McDonnell DougJ-as cJ-early presupposes a'J-egitimate,
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nondiscriminatory reason' known to the employer at the time of
the dischargre" and does not apply where a legitimate
justification is discovered after-the-fact); Smith v. General
Scanning, Inc., 876 F.2d 1315, 1319, 50 EPD Par. 39,I0"1 (7th Cir.
1989) (plaintiffts resume fraud, discovered after allegedly
discriminatory Lermination, is not rel-evant to McDonnell Douglas
formula for determining liability, but would be rel-evant to
determining appropriate remedies if violation is established).
But see Benson v. Quanex Corp. , Daily Lab. Rep. 4/1'5/92 (8. D.
Mich. 3/24/92) (suit dismissed where after acquired evidence
showed pJ-aintiff would have been discharged even without the
discriminatory motive) .

1. For a detailed discussion of the damages provisions in the new
AcL, see Enforcement Guidance: Compensatory and Punitive Damages
Avail-able Under Section L02 of the Civil Rights Act of 1991
(
, L992).
The Commission does not apply the damages provisions in the
new Act to charges based on conduct that occurred prior to the
Act's effective date, November 21, 1991. See Policy Guidance on
Application of Damages Provisions of the Civil Right.s Act of 1991
to Pending Charges and Pre-Act ConducL (L2/21 /9t¡
.

B. A link beLween the evidence of bias and the chall-enged
employment action coul-d also be shown if the biased statements
were made by the decision maker or one who was involved in the
decision, at or around the time that the decision was made, even
if the biased remarks were not specifically related to the
particuJ-ar employment decision at issue. See t ê.9. t EEOC v.
Alton Packaging Corp., 901 E.2d 920, 924, 53 EPD Par. 39,932
(11th Cir. 1990) (manager's statement that if it were his
company, "he woul-dn't hire any black people" constituted direct
evidence of discrimination in his failure to promote Black
pJ-aintiff ; argumenL that statement rel-ated to hiring, and
therefore did not prove discrimination in fail-ure Lo promoLe'
rejected); Burns v. Gadsden State Community College, 908 F.2d
L5L2, 1518 n.9, 54 EPD Par. 40,158 (11th Cir. 1990) (decision
maker's statement that he refused Lo hire females for an enLire
class of positions consLituted direct evidence of discrimination
in his refusal- to hire female plaintiff for one of the positions

in that

cl-ass)

.

9, Direct evidence, then, is not limited to evidence from which
no inferences need be drawn; rather it is evidence that "relates
to actions or statements of an employer reflecting a
discriminatory or retaliatory attitude correlating to the
discrimination or retaliation complained of ." Caban-I¡üheel-er v.
Elsea, 904 E.2d 1"549, 1555, 54 EPD Par. 40,088 (11th Cir. 1990) .
10. However, if R shows that it woufd have refused CP the job
even absent the discrimination, CP will not be eligible for
reinsLatement, back pay or damages. See Section fII (C) (2),
below.
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See TI¡IA v. Thurston, 469 U.S. 7IL, L21-, 35 EPD Par. 34,851
(1985) (ADEA) ("the McDonnell Douglas test is inapplicable where
the plaintiff presents direct evidence of discrimination");
Terbovitz v. Fiscal Court of Adair County, KY., 825 E,2d IIL, 43
EPD Par. 31,288 (6th Cir. 1987) ("[d]irect evidence of

1l-.

discrimination, Íf credited by the fact finder, removes the case
from McDonnelI Douglas because the plaintiff no longer needs the
inference of discrimination that arises from the prima facie
case"); Bell v. Birmingham Linen Service, 715 F.2d t552, 1556-57,
32 EPD Par. 33,831 (11th Cir. L983) ("It should be clear that the
McDonne1l Douglas method of proving a prima facie case pertains
primarily, if noL excJ-usively, to situations where direct
evidence of discrimination is lacking"), cert. denied, 467 U.S.
1204, 34 EPD Par. 34,399 (1984); Ramirez v. Sloss, 6l-5 E.2d L63,
168 n.9, 22 EPD Par. 30,802 (5th Cir. 1980) ("In the rare
situation in which the evidence establ"ishes that an employer
openly discriminaLes against an individual it is not necessary to
apply the mechanical formul-a of McDonnell Douglas to establ-ish an
inference of intentional discrimination; the showing has already
been made directly").
L2. Affirmative defenses under Title VII are set forth in
II of the Compliance Manual, Section 604.10.

Vol-ume

13. The phrase "motivating factor" is not defined in the Act.
Price WaLerhouse, the plurality stated:

In

fn saying that gender played a motivating part. in an
employment decision, I^Ie mean that, if we asked the
employer at the moment of the decision what its reasons
were and if we received a truthfuJ- response, one of those
reasons woufd be that the appJ-icant or employee hlas a
woman.

490 U.S.

at 250 (emphasis

added).

1-4. Although Section l-07 does not specify retaliation as a basis
for finding J-iability whenever it is a motivating factor for an
action, neither does it suggest any basis for deviating from the
Commissionts long-standing rule that it will find liabitity and
pursue injunctive relief whenever retaliation plays any role in
an employment decision. See Volume II of the Compliance Manual,
Section 614 . 3 (3 ) , p. 61-4-l-0 . The Commission has a unique
interest in protecting the integrity of its investigative
process, and if retaliation were to go unremedied, it would have
a chilling effect upon the willingness of indj-viduals to speak
out against employment discrimination. Id. at Section 614.1(f),
p. 614-'7. See also General Tefephone Co. of Northwest, Inc. v.
EEQC, 446 U.S. 3l-8, 326, 22 EPD Pax. 30,861- (1980) (although the
Commission acts at the behest of the charging party, "it acts
also to vindicate the public interest in preventing employment
discrimination"); EEOC v. Hacienda Hotel, BB1 F.2d 1504' I5L9, 51
EPD Par. 39,250 (9th Cir. 1989) ("this court has recognized that
EEOC has a right of action that is independent of the employees'
By seeking injunctive relief, the
private rights of action
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EEOC seeks to protecL aggrieved employees and others
similarly situated from the fear of retaliation for filing TitIe
VII charges
[and] 'promotes public policy to vindicate rights
beJ-onging to the United States as a sovereign"'). Thus, the
Commission wil-l- find cause when retal-iation is a motivating
factor in an empJ-oyment decision, and evidence showing that the
employer woul-d have taken the same action even absent its
retaliatory motive woul-d pertain onJ-y to whether the charging
party is eligible for individual- rel-ief . (See SecLion III (C) (2),
befow.

)

15. In Price VlaLerhouse, the plaintiff alleged that her employer
discriminated against her on the basis of sex in its
consideration of her candidacy for partnership. Several partners
had tol-d the firm's Admissions Committee that Lhe plaintiff had
troubl-e with "interpersonal- skills, " but the plaintiff proved
that some of the partners reacted negat,ì-vely towards her because
she was a vioman and submitted commenLs on her candidacy that
stemmed from sex stereotypes.

16. Senator Dol-e and Congressman Hyde, in submj-ssions to the
Congressional- Record, also described the holding in Price
lVaterhouse as reJ-ying on direct evidence. However, they did not
specify whether direct evidence is required in order for Secti-on
107 of the Act to apply. See 137 Cong. Rec. 51,5,4'76 (daily ed.
OcL. 30, 1991) (section-by-section analysis submitted by Senator
DoIe) ; id. at H9547 (daily ed. Nov. 7, 1991) (legisJ-ative history
submitted by Representative Hyde)

.

. See, €. g. , lVil-son v. Firestone Tire & Rubber, 932 F.2d 510,
5I4, 56 EPD Par. 40,858 (6th Cir. 1991) (direct evidence required
for Price Waterhouse mixed motives framework to appJ-y); Jackson
v. Harvard University, 900 E.2d 464, 466,53 EPD Par. 39'822'
cert. denied 111 S.Ct. I3'7 (1990) (Price Waterhouse framework
applies where plaintiff provides direct evidence of
discrimination); EEOC v. Afton Packaging Corp., 901 E.2d 920, 925
(same); Gagne v. Northwestern National- fnsurance Co., BB1 F.2d
309, 315, 5l- EPD Par. 39,208 (6th Cir. 1989) (same); Grant v.
HazeLett Strip Casting Corp. , BB0 F.2d at 1568 (same) ,' Jones v.
Gerwens, B'74 F.2d 1534, 1539 n.B, 50 EPD Par. 39'089 (11th Cir.
1989) (same) . Cf ., Tyler v. Bethlehem Steel-, _ E.2d __, 58
EPD Par. 41,t367 (2d Cir. 1"992) (in case decided under New York
law, but anal-yzing Title VII and ADEA by anal-ogy, court, whil-e
rejecting argumenL that direct evidence I^Ias necessary for a
"mixed motive" analysis to appfy, acknowledged that. the evídence
in the case was "not the stuff of a McDonnel-l Douglas-Burdine
Tyler's proof consisted of more than 'stray
prima facie case
I7

remarksrt tstatements by non- decisionmakersrt and evidence
'unreLated to the decisional process... If there is notsmoking
gun'... there is at. Lhe very least a thick cl-oud of smoke, whích
is certainly enough to require Ithe employer] to 'convince Lhe
factfinder that, despite the smoke, there is no fire"')
(citations omiLted). But see Vühite v. Federal Express Corp. , 929
E.2d I5"1 , 160, 56 EPD Par. 40,83'l (4th Cir. 1991) (per curiam)
(plaintiff may carry burden in mixed motives case "by any
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sufficiently probative direct or indirect evidence").
The Seventh Circuit, in two 1989 cases, held that direct
evidence is required for the Price Waterhouse mixed motives
framework to apply. Hol-l-and v. Jefferson Nationaf Life
Insurance Co. , BB3 F .2d L301 , I3I3 n.2, 5l- EPD Par. 39,287 (7th
Cir. 1989) (same); Lynch v. Befden and Co., Inc., 882
E.2d 262, 269 n.6, 51 EPD Par. 39,248 (7th Cir. 1989)
(same) , cert. deni-ed, 110 S. Ct. IL34, 52 EPD Par. 39,634 (1990) .
More recently, the en banc courL commented that, in applying the
Price Waterhouse framework, "It]he proverbial "smoking gun" is
not required. " fL concluded, however, that the plaintiff had
afso faifed to prove that discrimination h¡as a substantial factor
in the challenged acLion via circumstantial- evidence. Visser v.
Packer Engineering AssociaLes, 924 F.2d 655, 658, 55 EPD Par.
40,5':- B (7th Cir. 1991) (en banc) . This is not a cl-ear sLatement
of whether the court requì-res direct evidence in a mixed motive
case, especially because it was not essential- to the resol-ution
of the case. The majority found no evidence, direct or
otherwise, that discriminaLion played any roJ-e in the decision.
One dissenLer clearly stated that "one may get inLo mixed motj-ve

analysis Ithrough] direct or circumstantiaf evidence". (Cudahy,
J. ) . However, the other two cl-earJ-y assumed that direct evidence
r^/as required and gave no hint t.hat -- on that point -- they were
at odds with the majorit.y. (Flaum, J. and Bauer, J.
)

18. It is conceivabl-e that a case may arise in which indirect
evidence of an illegitimate motive is so compelling that the
trier of fact is persuaded to apply the mixed motives framework.
However, Lhe few decisions in whj-ch the mixed motives framework
has been applied to circumstantiaf evidence have generally lacked
sound analysis for this approach. As of the date of the drafting
of this enforcement guidance, no courts have anal-yzed whether
Section 107 of the Civil Rights Act is restricted to direct
evidence cases. For example, in Nichols v. Acme Markets, 712
F. Supp. 4BB, 51 EPD Par. 39,368 (E.D. Pa. 1989), aff'd mem., 902
F.2d 1558 (3d Cir. 1990), the courL applied the Price Vüaterhouse
framework to a case in which a Bl-ack plaintiff was fired after
she punched a customer who had slapped her and made a racial
insult. There vlras no direct evidence that the firing was on
racial grounds. The employer contended that. it terminated her for
assauLting a cusLomer. The ultimate finding of discrimination
was based on the fact that a White co-worker who engaged in far
more viofent behavior with less provocation had merely been
suspended. The court applied Price Waterhouse without addressing
the issue of whether direct evidence hlas necessary. In the
Commission's view, NichoJ-s shou]d have been analyzed under the
traditional McDonneff Douqlas/Burdine anafysis, i.e., although
hitting customers could be a legitimate motíve for firing
someone, the fact that it. did not.l-ead to firing a White empJ-oyee
showed Lhat it was pretextual and that the firing ufas motivated
by race.
In Tyler v. Bethlehem Steel, discussed in n.t7, the Second
Circuit found that the lower court judge had not committed
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reversible error when he insLructed the jury that if the evidence
gave rise to an inference Lhat age was a motj-vating factor in the
plaintiff's discharge, then the burden of proof shifted to the
employer Lo prove that it would have taken the same action
regardless of the discrimination. Although the type of
circumstantial- evidence that supports an inference of
discriminatory animus does not shift the burden of proof to the
employer, in this case there was direct evidence of bias by
decision makers, nameJ-y that the company \^Ias concerned about the
aging of its safes force, and that it val-ued employees that were
known as "Young Tigers." In the Commissionts view,
discrimination woul-d have been found under either the McDonnellDouglas or mixed motives analysis. The bottom l-ine was that the
employer's justification of tight economic conditions did not
hold up because CP was soon repJ-aced by a much younger man and
there were several- new, young hires. Coupled with the evidence
of bias, thj-s evidence of pretext or of the ilÌegitimacy of the
proffered explanaLion enabled the pJ-aintiff to prevail. In such
a case, investigators shoul-d apply Lhe McDonnel-l--Douglas/Burdine
framework.

19. However, as discussed in Section III(c) (2), below, the refief
due the charging party will be limited if the investigator
concl-udes that the respondent woul-d have made the same decision
in the absence of t.he discrimination.
20, However, as discussed in subsection C(3), beJ-ow, if the
respondent produces evidence of an afLer-the-fact justification
t,hat woul-d have induced it to take t.he same acLion, the charging
party wil-l- not be eligible for reinstatement, back pay accruing
after the date on which the legitimate justification was
discovered, or compensatory damages for losses arising after the
date when the legitimate reason was discovered.
2L, The remedies provisions pertaining to mixed motives cases
under the new Act are incorporated in Section 706 (q) of Tit.l-e
VII.
Section 107 of the AcL l-imits the award of attorneyrs fees to
those that are "directly attributabfe" to the pursuiL of the
mixed motives cl-aim.

22, The Supreme Court has hel-d that injunctive rel-ief is
forecfosed if "there is no reasonable expectation that the wrong
will be repeated, " United States v. Vü.T. Grant, 345 U.S. 629'
633 (1953), or where interim events have "completely and
irrevocably eradicated the effects of the alleged viofation. "
County of Los Angeles v. Davis, 440 U.S. 625, 63L, 19 EPD Par.
9027A (L979). Courts have held that a plaintiff who estabfishes
a violation of Title VII cannot obLain an injunction if (s)he is
no longer empJ-oyed by the defendant and does not seek or j-s not
eligible for reinstaLement, because the discrimination cannoL
possibly recur and because the plaintiff would not personal-ly
benefit from such relief. See, ê.9., Carmichaef v. Birmingham
Saw lVorks, 738 E.2d LL26, 1136, 35 EPD Par. 34t587 (l]-th Cir.
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1984) (injunctive relief inappropriate where Title VII ptaintiff
did not seek reinstatement nor showed other way in which he woul-d
personalj-y benefit from injunctive rel-ief ) ; Mif l-er v. Texas State
Board of Barber Examiners, 615 F.2d 650, 654, 22 EPD Par, 30,839
(5th Cir.) (injunction inappropriate where this was not cl-ass
action and pJ-aintiff had no possibiJ-ity of reinstatement), cert.
denied, 449 U.S. 891, 24 EPD Par. 3I,256 (1980). If this
approach were appl-ied t.o post- Civil Rights Act mixed moLives
cases, then where a plaintiff establ-ishes that discrimination I^Ias
a moLivating factor for an employment action, but the employer
proves that j-t woul-d have taken the same acLion in the absence of
discrimination, the pÌaintiff would be inel-igible for injunctive
relief because she wou]d not be entitled to reinstaLement.
Section 107 would Lhus l-ose much of its deterrent effect, since
the plaintiff coul-d only obtain decl-araLory relief and attorney's
fees in such circumstances.

It is the Commission's viera/, however, that when it brings suit
on behalf of a charging party and estabfishes unl-awful
discrimination under Section 107, the Commission wil-l- usual-Iy be
abfe to obtain injunctive rel-ief even if the charging party j-s no
l-onger employed by the respondent. This j-s because it often
cannot be shown that "there is no reasonabfe expectation that t.he
\^/rong will be repeated. " First, if any of the of fendíng parties
remain in the workforce, incJ-uding those who fail-ed to correct
t,he discriminat.ion once it was discovered, then the
discrimination might resume. As the D.C. Circuit, has stated, a
suit for injunctive reÌief does not become moot si-mply because
the offending party has ceased the discrimination, "since the
offending party might. be free otherwise to renew that conduct
Bundy v. Jackson 64L E,2d
once the court denied the relief."
934, 946 n.13 (D.C. Cir. 1981). Second, others in the
plaintiff's cl-ass may have been subjected to discrimination, and
if they are still employed, they couLd face a recurrence of the
discrimination. Al-though the plaintiff might not personally
benefit from an injunction when (s)he is no J-onger in the
workforce, the Commission "acts afso to vindicate the public
interest in preventing employment discrimination. " General
Telephone Co. of North\^Iest, 446 U.S. aL 326.

23. If the respondent fail-s to prove that it woul-d have taken the
same action absent the discrimination, but the conduct pre- dated
the L991 Act, the Commission wil-l not seek compensatory or
punitive damages. See n.7, above.
24. Íühere discrimination is shown to have been a motivating
factor for an employer's adverse action, but the charging party
is not entitl-ed to reinstatement, back pay or damages because the
employer shows that it woufd have made the same decision in the
absence of discrimination, Lhe Commission stil-l- can pursue such
individual- rel-ief for any other discrimination victims who are
identified in the course of t,he investigation. See EEOC v.
Generaf TeJ-ephone Company of the Northwest/ Inc . ' 44 6 U. S . 3l-B '
331, 22 EPD Par.30,861 (1980), citing EEOC v. General Electric
Co., 532 F.2d 359, 373, 11- EPD Par. 10,621 (4th Cir. I916) ("Any
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viofations that the EEOC ascertains in the course of a reasonabl-e
investigation of the charging part.y's complaint are actionable");
Sanchez v. Standard Brands, 431, F.2d 455, 2 EPD Par. ]-0'252 (5th
Cir. I911,) ("the Commission wil-l- seek rel-ief from those unlawfuÌ
employment practices which are like or refated to the charge
filed with the Commission and which grow out of proceedings
before the Commission") (quoting EEOC's amicus brief). See afso
Commission's Poficy Statement on Enforcement and Relief, dated
February 5, 1985; Commission Decision No. 72-059I, CCH EEOC
Decisions (1973) Par. 6314.
25. See Price V'laterhouse, 490 U.S. aL 252 ("II]n most cases'
the employer shouJ-d be abl-e to present some objective evidence
to its probable decision in the absence of an impermissibl-e

as

motive").

26, Cf ., Hopkins v. Prj-ce Vlaterhouse (on remand from Supreme
Court), 53 EPD Par. 39,922 (D.C.D.C. 1990), aff'd, 920 E.2d 967,
972-74, 55 EPD Par. 40,4]-3 (D.C. Cir. L991) (violation found
where employer failed to present evidence separating
discriminatory and non-discriminatory mot,ives and proving that
non-discriminatory motive would have induced same decision).

. In MilJ-igan-Jensen v. Michigan Technol-ogical Univ. , '761 F.
Supp. 1403 (vü. D. Mich. 1991) , the pJ-aintif f produced direct
evidence that the defendant discriminated against her on the
basis of sex in her employment and in its decision to dismiss
her. However, after the termination, the defendant discovered
that the plaintiff had made a material fabrication on her
employment application that woul-d have justified the dismissal.
The court ruled that the application falsification did not bar
al-l- relief to plaintiff, but did justify an appropriate
l-imitation of back pay and elimination of front pay. The court
decided that it would be futile to guess when the defendant had
discovered the falsification, and therefore decided instead to
reduce the back pay by fifty percent. See also Smith v. General
Scanning, 876 F.2d at I3I9 n.2 (where plaintiff's resume
falsification was discovered after termination, it woul-d not make
sense Lo award back pay accumulating after the fraud was
discovered). But see cases discussed in n.28, below.
21

28. Some courLs seem to have denied al-l monetary rel-ief where an
after-the-fact just.ification for the action r^ras discovered. See,
e.g., Summers v. State Farm Mutual Automobil-e Insurance Co., 864
F.2d 700, '705 (plaintiff ineligible for rel-ief where evidence
that he falsífied numerous company records was discovered after
Lermination) ; Smal-lwood v. United Air Lines, Inc., 728 E,2d 6L4'
33 EPD Par. 34,185 (4th Cir. ), cert. denied, 469 U.S. 832,
35 EPD Par. 34,663 (1984) (while the airline's policy of not
processing applications of persons over age 35 for the position
of flight officer was a viofation of the ADEA, the airline was
not compelled to grant ful-l- rel-ief to the pJ-aintiff, since the
airl-ine proved that had it considered plaintiff's appJ-icaLion, it
woul-d not have hired him on the basis of ot,her lawful reasons);
Benson v. Quanex Corp., Daily Lab. Rep. 4/15/92 (E.D. Mich.
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3/24/92) (suit dismissed where after-acquired evidence showed
plaintiff woul-d have been discharged even without the
discriminatory moLive); Churchman v. Pinkertonrs, Inc., 756 F.
Supp. 515, 56 EPD Par. 40,142 (D. Kan. 1991) (plaintiff
ineligibte for rel-ief on cl-aim of constructive discharge due to
harassment where "after-acquired evidence, " in form of materiaf
omission on her employment applicaLion forms, would have resufLed
in employer's discharge of her or refusal- to hire her) ; Mathis
v. Boeing Military Airplane Co., 1L9 T. Supp. 991, 994-5, 51 EPD
Par. 39,347 (D. Kan. 1989) (material- omissions on plaintif f 's
employment application discovered after termination preclude
relief on her Title VII cl-aims) .
The court in MiJ-ligan-,Jensen, discussed in n,21 , above,
distinguished Summers, Churchman and Mathis on the grounds that
in each of those cases, no discrimination had been established.
The Commj-ssion agrees with the approach taken in Millígan-Jensen.

29. The compl-ainant wil-l- al-so be inel-igible f or compensatory
damages, back pay and reinstat,ement. See Section III(c) (2),
above.

30. Such rel-ief might include requiring Lhe respondent to: (i)
post a notice advising its employees that nationaf origin wiJ-I
not affect its employment decisions and, specifically, that
nationa1 origin will- not be taken into account in making
promotions,' and (ii) counsel- and/or discipline Lhe offending
offícial-s and agree not to consider national origin in making
promotions.

31. If the exact date of the discovery cannoL be discerned,
appropriate percentage reduction should be made based on an
assessment of the approximate date of the discovery.

an

32. The argument has been put forth that Section 116 protects
onJ-y those affirmative action measures that "are in accordance
with [Title VfI] " as it has been amended by the new Civil Right.s
Act. Under this interpretation, Section 116 would not protect
af f irmative action plans if they viol-ate Sect.ion 107. Thj-s
interpretation seems unlikely: for if Section 116 saves onJ-y
those affirmative action measures that are consistent, with the
new amendments, then it in fact saves nothing at all, and is
rendered useless. For the section to serve any purpose, it would
have to be read to protect affirmative action plans that are in
accordance with the l-aw as it exists without reference to SecLion
107. Officers for Justice v. Civil Service Commission of the
City and County of San Francisco, et al, No. C-'13-0651 RFP and C77-2884 RFP (N.D. Cal-. March 3, 1992) (1992 U.S. Dist.. LEXIS
3098).

33. It is the Commission's view that its Guidelines on
Affirmative Action, al 29 CFR 1608 (I9'19), have not been affected
by the new Act.
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