attorney for the government might allow them to affect his/her judgment, but
in order to make clear that Federal prosecutors will not be influenced by such
improper considerations. Of course, in a case in which a particular
characteristic listed in subparagraph (1) is pertinent to the offense (for
example, in an immigration case the fact that the offender is not a United
States national, or in a civil rights case the fact that the victim and the offender
are of different races), the provision would not prohibit the prosecutor from
considering it for the purpose intended by the Congress.

[cited in USAM 8-3.300] |
9-27.270 Records of Prosecutions Declined

A. Whenever the attorney for the government declines to commence or
recommend Federal prosecution, he/she should ensure that his/her decision
and the reasons therefore are communicated to the investigating agency
involved and to any other interested agency, and are reflected in the office

files.

B. Comment. USAM 9-27.270 is intended primarily to ensure an adequate record
of disposition of matters that are brought to the attention of the government
attorney for possible criminal prosecution, but that do not result in Federal
prosecution. When prosecution is declined in serious cases on the
understanding that action will be taken by other authorities, appropriate steps
should be taken to ensure that the matter receives their attention and to
ensure coordination or follow-up.

9-27.300 Selecting Charges—Charging Most Serious Offenses

A. Except as provided in USAM 9-27.330, (precharge plea agreements), once the
decision to prosecute has been made, the attorney for the government should
charge, or should recommend that the grand jury charge, the most serious
offense that is consistent with the nature of the defendant's conduct, and that
is likely to result in a sustainable conviction. If mandatory minimum sentences
are also involved, their effect must be considered, keeping in mind the fact that
a mandatory minimum is statutory and generally overrules a guideline. The
"most serious" offense is generally that which yields the highest range under

the sentencing guidelines.

However, a faithful and honest application of the Sentencing Guidelines is
not incompatible with selecting charges or entering into plea agreements on
the basis of an individualized assessment of the extent to which particular
charges fit the specific circumstances of the case, are consistent with the
purposes of the Federal criminal code, and maximize the impact of Federal
resources on crime. Thus, for example, in determining "the most serious
offense that is consistent with the nature of the defendant's conduct that is
likely to result in a sustainable conviction," it is appropriate that the attorney
for the government consider, inter alia, such factors as the Sentencing

- Guideline range yielded by the charge, whether the penalty yielded by such
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sentencing range (or potential mandatory minimum charge, if applicable) is
proportional to the seriousness of the defendant's conduct, and whether the
charge achieves such purposes of the criminal law as punishment, protection of
the pub lic, specific and general deterrence, and rehabilitation. Note that these
factors may also be considered by the attorney for the government when
entering into plea agreements. USAM 9-27.400. '

To ensure consistency and accountability, charging and plea agreement
decisions must be made at an appropriate level of responsibility and
documented with an appropriate record of the factors applied.

B. Comment. Once it has been determined to initiate prosecution, either by filing
a complaint or an information, or by seeking an indictment from the grand
jury, the attorney for the government must determine what charges to file or
recommend. When the conduct in question consists of a single criminal act, or
when there is only one applicable statute, this is not a difficult task. Typically,
however, a defendant will have committed more than one criminal act and
his/her conduct may be prosecuted under more than one statute. Moreover,
selection of charges may be complicated further by the fact that different
statutes have different proof requirements and provide substantially different
penalties. In such cases, considerable care is required to ensure selection of
the proper charge or charges. In addition to reviewing the concerns that
prompted the decision to prosecute in the first instance, particular attention
should be given to the need to ensure that the prosecution will be b oth fair

and effective.

At the outset, the attorney for the government should bear in mind that at
trial he/she will have to produce admissible evidence sufficient to obtain and
sustain a conviction or else the government will suffer a dismissal. For this
reason, he/she should not include in an information or recommend in an
indictment charges that he/she cannot reasonably expect to prove beyond a
reasonable doubt by legally sufficient evidence at trial. =~ o

In connection with the evidentiary basis for the charges selected, the
prosecutor should also be particularly mindful of the different requirements of
proof under different statutes covering similar conduct. For example, the bribe
provisions of 18 U.S.C. § 201 require proof of "corrupt intent," while the
"gratuity” provisions do not. Similarly, the "two witness" rule applies to perjury
prosecutions under 18 U.S.C. § 1621 but not under 18 U.S.C. § 1623.

As stated, a Federal prosecutor should initially charge the most serious,
readily provable offense or offenses consistent with the defendant's conduct.
Charges should not be filed simply to exert leverage to induce a plea, nor
should charges be abandoned in an effort to arrive at a bargain that fails to

- reflect the seriousness of the defendant's conduct. .

USAM 9-27.300 expresses t-he-pri_"nvc_viplé that the defendant should be
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charged with the most serious offense that is encompassed by his/her conduct
and that is readily provable. Ordinarily, as noted above this will be the offense
for which the most severe penaity is provided by law and the guidelines. Where
two crimes have the same statutory maximum and the same guideline range,
but only one contains a mandatory minimum penalty, the one with the
mandatory minimum is the more serious. This principle provides the framework
for ensuring equal justice in the prosecution of Federal criminal offenders. It
guarantees that every defendant will start from the same position, charged
with the most serious criminal act he/she commits. Of course, he/she may also
-be charged with other criminal acts (as provided in USAM 9-27.320), if the
proof and the government's legitimate law enforcement objectives warrant

additional charges .

Current drug laws provide for increased maximum, and in some cases
minimum, penalties for many offenses on the basis of a defendant's prior
criminal convictions. See, e.g., 21 U.S.C. §§ 841 (b)(1)(A),(B), and (C), 848
(a), 960 (b)(1), (2), and (3), and 962. However, a court may not impose such
an increased penalty unless the United States Attorney has filed an information
with the court, before trial or before entry of a plea of guilty, setting forth the
previous convictions to be relied upon 21 U.S.C. § 851.

Every prosecutor should regard the filing of an information under 21
U.S.C. § 851 concerning prior convictions as equivalent to the filing of charges.
Just as a prosecutor must file a readily provable charge, he or she must file an
information under 21 U.S.C. § 851 regarding prior convictions that are readily
provable and that are known to the prosecutor prior to the beginning of trial or
entry of plea. The only exceptions to this requirement are where: (1) the
failure to file or the dismissal of such pleadings would not affect the applicable
guideline range from which the sentence may be imposed; or (2) in the context
of a negotiated plea, the United States Attorney, the Chief Assistant United
States Attorney, the senior supervisory Criminal Assistant United States
Attorney or within the Départment of Justice, a Section Chief or Office Director
has approved the negotiated agreement. The reasons for such an agreement
must be set forth in writing. Such a reason might i nclude, for example, that
the United States Attorney's office is particularly overburdened, the case would
be time-consuming to try, and proceeding to trial would significantly reduce the
total number of cases disposed of by the office. The permissible agreements
within this context include: (1) not filing an enhancement; (2) filing an
enhancement which does not allege all relevant prior convictions, thereby only
partially enhancing a defendant's potential sentence; and (3) dismissing a
previously filed enhancement. -

A negotiated plea which uses any of the options described in this section
must be made known to the sentencing court. In addition, the sentence which
can be imposed through the negotiated plea must adequately reflect the . .
seriousness of the offense. ' S =
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Prosecutors are reminded that when a defendévnt commits an armed bank
robbery or other crime of violence or drug trafficking crime, appropriate
charges include 18 U.S.C. § 924 (c).

[cited in USAM 9-27.400; USAM 9-28.1200; USAM 9-100.020]

9-27.320 Additional Charges

A. Except as hereafter provided, the attorney for the government should also
charge, or recommend that the grand jury charge, other offenses only when, in
his/her judgement, additional charges: : .

1. Are necessary to ensure that the information or indictment:

a. Adequately reflects the nature and extent of the criminal conduct
involved; and

b. Provides the basis for an appropriate sentence under all the
circumstances of the case; or

2. Will significantly enhance the strength of the government's case against
the defendant or a codefendant.

B. Comment. It is important to the fair and efficient administration of justice in
the Federal system that the government bring as few charges as are necessary
to ensure that justice is done. The bringing of unnecessary charges not only
complicates and prolongs trials, it constitutes an excessive—and potentially
unfair—exercise of power. To ensure appropriately limited exercises of the
charging power, USAM 9-27.320 outlines three general situations in which
additional charges may be brought: (1) when necessary adequately to reflect
the nature and extent of the criminal conduct involved; (2) when necessary to
provide the basis for an appropriate sentence under all the circumstances of
the case; and (3) when an additional charge or charges would significantly
strengthen the case against the defendant or a codefendant.

1. Nature and Extent of Criminal Conduct. Apart from evidentiary
considerations, the prosecutor's initial concern should be to select charges
that adequately reflect the nature and extent of the criminal conduct
involved. This means that the charges selected should fairly describe both
the kind and scope of unlawful activity; should be legally sufficient; should
provide notice to the public of the seriousness of the conduct involved;
and should negate any impression that, after committing one offense, an
offender can commit others with impunity.

2. Basis for Sentencing. Proper charge selection also requires consideration
of the end result of successful prosecution—the imposition of an
appropriate sentence under all the circumstances of the case. In order to
achieve this result, it ordinarily should not be necessary to charge a
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