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This resolution does not represent the policy of the American Bar Association until it shall have
been approved by the House of Delegates. Informational reports, comments and supporting data are
nota pproved by the House in its voting and represent only the views afthe submitting entity.

AMERICAN BAR ASSOCIATION

TASK FORCE ON PRESIDENTIAL SIGNING STATEMENTS
AND THE SEPARATION OF POWERS DOCTRINE

RECOMMENDATION

RESOLVED, That the American Bar Association opposes, as contrary to the rule of law
and our constitutional system of separation of powers, the issuance of presidential signing
statements that claim the authority or state the intention to disregard or decline to enforce all or
parto f a law the Presidenth as signed, or to interpret such a law in a manner inconsistentw ith the
clear intento f Congress;

FURTHER RESOLVED, That the American Bar Association urges the President, ifhe
believes thata ny provision of a bil pending before Congress would be unconstitutional if enacted,
to communicate such concerns to Congress prior to passage;

FURTHER RESOLVED, That the American Bar Association urges the President to
confine any signing statements to his views regarding the meaning, purpose and significance of
bils presented by Congress, and if he believes that all or parto f a bil is unconstitutional, to veto
the bil in accordance with Article I, § 7 ofthe Constitution ofthe United States, which directs
him to approve or disapprove each bil in its entirety;

FURTHER RESOLVED, That the American Bar Association urges Congress to enact
legislation requiring the Presidentp romptly to submit to Congress an offcial copy of all signing
statements he issues, and in any instance in which he claims the authority, or states the intention,
to disregard or decline to enforce all or part of a law he has signed, or to interprets uch a law in a
manner inconsistent with the clear intento f Congress, to submit to Congress a report setting forth
in full the reasons and legal basis for the statement; and further requiring that all such submissions
be available in a publicly accessible database; and
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FURTHER RESOLVED, That the American Bar Association urges Congress to enact
legislation enabling the President, Congress,o r other entities or individuals, to seek judicial
review, to the extent constitutionally permissible, in any instance in which the President claims the
authority, or states the intention,t 0 disregard or decline to enforce all or parto f a law he has
signed, or interprets such a law in a manner inconsistent with the clear intent of Congress, and

urges Congress and the President to support a judicial resolution of the President's claim or
interpretation.
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REPORT

The preservation of liberty requires that
the three great departments of power

should be separate and distinct.
- James Madison, FederalistP apers, No. 47.

I. INTRODUCTION

On April 30, 2006, Charlie Savage, a respected veteran reporter for the Boston Globe,
wrote a lengthy article on the use of presidential "signing statements" in which he reported that
"PresidentB ush has quietly claimed the authority to disobey more than 750 laws enacted since he
took offce, asserting thath e has the power to set aside any statute passed by Congress when it
conflicts with his interpretation of the Constitution."! Savage wrote:

Legal scholars say the scope and aggression of Bush's assertions thath e can bypass
laws represent a concerted effort to expand his power at the expense of Congress,
upsetting the balance between the branches of government. The Constitution is
clear in assigning to Congress the power to write the laws and to the president a
duty "to take care thatt he laws be faithfully executed." Bush, however, has
repeatedly declared thath e does notn eed to "execute" a law he believes is
unconstitutionaL.

¡d. The Savage articles created a major national controversy, with the use - and, as some charged,
the abuse - of signing statements drawing both severe critics and staunch defenders, with dozens
of newspaper editorials2 and op-ed pieces published.

Senator Arlen Specter (R-PA), the Chairman of the Senate Judiciary Committee, charged
that congressional legislation "doesn't amountt 0 anything ifthe presidentc an say, 'My
constitutional authority supersedes the statute.' And I thin we've got to lay down the gauntlet

i See Charlie Savage,B ush Challenges Hundreds of Laws, BOSTON GLOBE, April 30, 2006, at

http://www.boston.com/news/nation/Washington/articles/2006/04/3 O/bush challenges hundreds
of laws/.

2 See, e.g., Veto? Who Needs a Veto?, Editorial, NEW YORK TIMES, May 5,2006 at

h11p://\,;ww.nvtimçs.com/2Q06/05/05/opinion/05 friI .htm!?th&erncth; A White House power
grab, Editorial, SAN FRANCISCO CHRONICLE, June 12,2006, at
http://sfgate.com/cgi-binarticle.cgi?fie=/ chronicle/archive/20061061 12IEDGMSJBOEJ 1.DTL;
Signing statements an abuse of power, Editorial, ASBURY PARK PRESS, June 6, 2006, at

http://www.app.com/apps/pbcs. dlVarticle? AID=/2006060610PINI ONI 60606031311 032.
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and challenge him on it,,3 He denounced the President's use of signing statements as "a very
blatant encroachment" on Congress's power to legislate.4

At a June 27,2006 Senate Judiciary Committee hearing on "Presidential Signing
Statements,,,5 Senator Patrick Leahy (D- VT), the Ranking Member, stated:

We are at a pivotal momenti n our Nation's history, where Americans are faced
with a President who makes sweeping claims for almost unchecked Executive
power. One ofthe mostt roubling aspects of such claims is the President's
unprecedented use of signing statements. Historically, these statements have
served as public announcements containing comments from the President, on the
enactment of laws.B ut this Administration has taken what was otherwise a press
release and transformed it into a proclamation stating which parts ofthe law the
President wil follow and which parts he wil simply ignore.

Senator Leahy called the broad use of signing statements "a grave threat to our constitutional
system of checks and balances.,,6

In light of the importance of these is sues, A BA President Michael S. Greco appointed an
ABA Task Force on Presidential Signing Statements and the Separation of Powers Doctrine to
"examine the changing role of presidential signing statements, in which U.S. presidents articulate
their views of provisions in newly enacted laws, attaching statements to the new legislation before
forwarding it to the Federal Register" and to "consider whether such statements conflictw ith
express statutory language or congressional intent.,,7

3 See Andy Sullvan, Specter to gril officials on Bush ignoring laws," REUTERS, June 21,2006,

http://www.washingtonpost.com/wp-dyn/content/article/2006/06/21/ AR00606210 1594.html

4 See Charlie Savage,S enators Renew Callfor Hearings on Signing Statements, BOSTON GLOBE,

June 16, 2006, at
http://www.boston.com/news/nation/washington/articles/2006/06116/senators renew call for he

arings _ on _ signing_ statements/.

5 The statements of all witnesses att he Senate Judiciary Committee hearing on "Presidential

Signing Statements," including Task Force members Bruce Fein and Professor Charles Ogletree,
can be accessed at: http://judiciary.senate.gov/hearing.cfi?id=1969.

6 See Statement of Senator Patrick Leahy,R anking Member, Judiciary Committee
Hearing on Presidential Signing Statements, June 27,2006, at
http://judiciary.senate.gov/memberstatement.cfi?id= 1969&wit id=2629

7 See ABA News Release, "ABA to Examine Constitutional, Legal Issues of

Presidential Signing Statements" at: http://www.abanews.org/releases/news060506.html
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In appointing the Task Force, PresidentG reco stated:

The issue to be addressed by this distinguished task force is of greatc onsequence
to our constitutional system of government and its delicate system of checks and
balances and separation of powers. The task force wil provide an independent,
non-partisan and scholarly analysis of the utility of presidential signing statements
and how they comportw ith the Constitution and enacted law.

President Greco took special care to ensure that the membership of the Task Force
represented a variety of diverse views and backgrounds. The Task Force members are both
conservative and liberal,R epublican and Democrat, and have had substantial experience in
government, the judiciary, and constitutional law. 8

While the Task Force was operating under intense time pressures, itb enefitted from the
fact thatt he use of presidential signing statements has been the subject of a variety of scholarly
books and articles.9 In addition, the American Presidency Project, a collaboration between John
Woolley and Gerhard Peters at the University of California, Santa Barbara,c ontains the signing
statements of all United States Presidents since 1929,10 and Joyce A. Green, a concerned and
public spirited Oklahoma City lawyer, created an annotated website of all of the signing

statements since 2001 in order to "provide free convenienta ccess -- for the entire world -- to the
text of George W. Bush's presidential signing statements."ll

The members of the Task Force reviewed a large number of reference materials and

discussed and debated the issues in more than a half dozen lengthy conference calls and hundreds
of emails. Every word of each recommendation was carefully considered and parsed until there

8 The Task Force is chaired by Neal R. Sonnett, and includes Mark D. Agrast, Hon. Mickey

Edwards,B ruce Fein, Dean Harold Hongju Koh,P rofessor Charles Ogletree,P rofessor
Stephen A. Saltzburg, Hon. Wiliam S. Sessions, Professor Kathleen Sullvan, Tom Susman,
and Hon. Patricia M. Wald. Alan J. Rothstein serves as a Special Advisor. A short biography
of each appears in an Appendix to this Report.

9 See, e.g., PHILLIP J. COOPER, BY ORDER OF THE PRESIDENT: THE USE AND ABUSE OF

EXECUTIVE DIRECT ACTION (2002); Christopher S. Kelley, "A Comparative Look att he
Constitutional Signing Statement: The Case of Bush and Clinton," Paper presented att he 61'1
Annual Meeting ofthe MidwestP olitical Science Association (April 2003), at

)1ttp://.iwsa.indiana.cdukollí2003papers/1031858822.pdf; Philip 1. Cooper, George W Bush,
Edgar Allan Poe, and the Use and Abuse of Presidential Signing Statements, 35 PRESIDENTIAL

STUD. Q. 515 (2005).

10 See http://www .presidency. ucsb.edu/signingstatements.php?year=2006&Submit=D ISPLA Y.

1 ¡ See http://www.coherentbabble.com/signingstatements/about.htm
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was unanimous consensus by the members. Among those unanimous recommendations,t he Task
Force voted to:

oppose, as contrary to the rule oflaw and our constitutional system of separation of
powers, a President's issuance of signing statements to claim the authority or state the
intention to disregard or decline to enforce all or part of a law he has signed, or to
interpret such a law in a manner inconsistent with the clear intento f Congress;

urge the President, if he believes that any provision of a bil pending before Congress
would be unconstitutional if enacted,t 0 communicate such concerns to Congress prior to
passage;

urge the President to confine any signing statements to his views regarding the meaning,
purpose, and significance of bils, and to use his veto power ifhe believes thata II or part
of a bil is unconstitutional;

urge Congress to enact legislation requiring the Presidentp romptly to submit to Congress
an offcial copy of all signing statements, and to report to Congress the reasons and legal
basis for any instance in which he claims the authority, or states the intention, to disregard
or decline to enforce all or parto f a law he has signed, or to interprets uch a law in a
manner inconsistent with the clear intento f Congress, and to make all such submissions be
available in a publicly accessible database.

urge Congress to enact legislation enabling the President, Congress, or other entities or
individuals, to seek judicial review of such signing statements to the extentc onstitutionally
permissible, and urge Congress and the President to support a judicial resolution ofthe
President's claim or interpretation.

Our recommendations are not intended to be, and should not be viewed aS,a n attack on
the current President. His term wil come to an end and he wil be replaced by another President,
who will, in turn, be succeeded by yeta nother.

To be sure, itw as the number and nature of the current President's signing statements
which generated the formation of this Task Force and compelled our recommendations. However,
those recommendations are directed not just to the sitting President, butt 0 all Chief Executives
who will follow him, and they are intended to underscore the importance of the doctrine of
separation of powers. They therefore represent a call to this President and to all his successors to
fully respect the rule oflaw and our constitutional system of separation of powers.
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II. PRESIDENTIAL SIGNING STATEMENTS AND THE SEPARATION OF
POWERS DOCTRINE

According to Professor Neil Kinkopf, signing statements have historically served "a
largely inocuous and ceremonial function" to explain the President's reasons for signing a bil
into law and to serve to "promote public awareness and discourse in much the same way as a veto
message"12 And Professor Christopher Kelley,! n his 2003 doctoral dissertation on this issue,
noted that:

. . . iti s what the president does with the signing statement thatm akes this an area
of interest to those studying presidential power. The president can use the signing
statement to reward constituents, mobilize public opinion toward his preferred
policies or against his political opponents, decline to defend or enforce sections of
the bil he finds to be constitutionally objectionable, reward political constituents

by making political declarations regarding the supposed constitutional veracity of a
section of a bil, and even move a section of law closer to his preferred policy. 

13

According to Kinkopf, "there is nothing inerently wrong with or controversial about signing
statements." However, the controversy arises when "a signing statement is used not to extol the
virtues of the bil being signed into law, butt 0 simultaneously condemn a provision of the new law

as unconstitutional and announce the President's refusal to enforce the unconstitutional
provision."14

Since several recent studies have concluded that the Bush Administration has used signing
statements to claim the authority or state the intention to disregard or decline to enforce all or
parto f a law he signed more than all of his predecessors combined,15 we believe thata short
history of the use of such statements wil provide background, context, and perspective to this
report.

12 Neil Kinopf, Signing Statements and the President's Authority to Refuse to Eriorce the Law 2

(June 15,2006), at b.1l:í/W\YWJ1Qs.La_\':..,lngde/2.965.

13 Christopher Kelley,T he Unitary Executive and the Presidential Signing Statement (2003)

(unpublished Ph.D. dissertation, Miami University), at http://www.ohiolink.edu/etd/send-
pd£cgi?miamil 057716977.

14 ¡d.

15 ¡d. at 3; Savage, supra, note 1.
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A. A History of the Use of Signing Statements

1. The First Two Centuries

The Constitution says nothing about the President issuing any statement when he signs a
bill presented to him. Ifhe vetoes the bil, Article 1, §7 requires him to tell Congress what his
objections are, so that Congress can reconsider the bill and accommodate him or repass itb y a
two-thirds vote of both Houses in which case it becomes law without his signature.

Nonetheless Presidents have issued statements elaborating on their views of the laws they
sign since the time ofPresidentJ ames Monroe who, a month after he signed a bil into law which
mandated reduction in the size of the army and prescribed the method by which the President
should select military offcers, issued a statementt hat the President, not Congress, bore the
constitutional responsibility for appointing military offcers. 16

In 1830, PresidentA ndrew Jackson signed an appropriations bill providing for a road from
Detroit to Chicago he objected to,b uti nsisted in his signing statementt hat the road involved was
not to extend beyond Michigan. The House of Representatives vigorously objected to his
limitation buti n fact acceded to itY

In 1840, PresidentJ ohn Tyler issued a signing statement disagreeing quite respectfully
with certain provisions in a bil dealing with apportionment of congressional districts. As
spokesman for the House, John Quincy Adams wondered why such an "extraneous document"
was issued ata li and advised thatt he signing statement should "be regarded in no other lightt han
a defacement of the public records and archives."18

No signing statements announcing a President's intent not to comply with a law were
issued until 70 years after the Constitution was ratified. Although after the Jackson and Tyler
contretemps, Presidents seemed to shy away from statements denouncing provisions in bils they
signed, the practice of identifYing their differences with the Congress continued throughoutt he
19th century. 19 There is, additionally, at least one example of a 19th century signing statement by

16 Kelley, supra note 9, at 5.

17 ¡d. at 5-6.

18 ¡d. at 5.

19 ¡d. The practice was recognized by the Supreme Court in La Abra Silver Mining Co. v. United

States, 175 U.S. 423, 454 (1899). Butt he characterization in the 1994 Offce of Legal Counsel
memorandum authorized by Walter Dellinger on Presidential Authority to Decline to Execute
Unconstitutional Statutes (hereafter Dellinger Declination Memorandum), at
http://www.usdoj.gov/olc/nonexcut.htm (pagination according to the printed version), ofa
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President Ulysses S. Grant that "interpreted" a bil in a way that would overcome the Presidential
constitutional concern, a technique that would frequently be employed by later 20th century
Presidents to mold legislation to fit their own constitutional and statutory preferences.A n
appropriation bil had prescribed the closing of certain consular and diplomatic offces. President
Grant thought it" an invasion ofthe constitutional prerogatives and duty of the Executive" and
said he would accordingly construe ita s intending merely "to fix a time at which the
compensation of certain diplomatic and consular offcers shall cease and not to invade the
constitutional rights of the Executive.,,20

This pattern continued basically into the first80 years ofthe 20th century. President

Theodore Rooseveltp roclaimed his intention in 1909 to ignore a restriction on his power to
establish volunteer commissions in a signing statement; President Woodrow Wilson advised in a
signing statement that executing a particular provision would result in violation of32 treaties
which he refused to do; and in 1943 PresidentF ranklin Roosevelt vehemently lashed back at a
rider in an appropriation bil which barred compensation to three governmente mployees deemed
"subversive" by the Congress. Roosevelt" placer d) on record my view thatt his provision is not
only unwise and discriminatory, butu nconstitutional" and was thus not binding on the Executive
or Judicial branches. This signing statement was later cited by the Supreme Courti n United States
v.L ovett,21 where it held the law unconstitutionaL. Roosevelt indicated he would enforce the law
but thatw hen the employees sued, he would instructt he Attorney General to side with them and
attack the statute,w hich he did. Congress had to appoint a special counsel to defend it,
unsuccessfully.22

"consistent and substantial executive practice" of Presidential noncompliance with provisions in

signed bills has been challenged by some commentators. See Willam C. Banks, Stil the Imperial
Presidency, 2 JURIST BOOKS-ON-LAW BOOK REvs, NO.3 (March 1999), reviewing CHRISTOPHER
N. MAY, PRESIDENTIAL DEFIANCE OF "UNCONSTITUTIONAL" LAWS: REVIVING THE ROYAL

PREROGATIVE (1998), at http://jurist.aw.pitt.edu/lawbooks/revmar99.htm#Banks. An earlier

1993 Dellinger memorandum on the Legal Significance of Presidential Signing Statements

(hereafter Dellinger Signing Memorandum), at http://www.usdoj.gov/olc/signing.htm (pagination
according to the printed version), lists Presidents Jackson, Tyler, Lincoln and Johnson as issuing
signing statements dealing with constitutional objections to bils they signed.
These statements in the main noted the Presidents' objections and urged Congress to address
them (which it often did). Buts ome, however,s uch as Jackson's road limitation, were read by
Congress as signifYing an intent not to follow the law and, in Jackson's case, labeled an "item
veto."

20 Dellinger Signing Memorandum, at 5.

21238 U.S. 303 (1946).

22 Kelley, supra note 9, at 7-8.
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President Roosevelt also employed the "constitutional avoidance" technique pioneered by
President Grant of interpreting a controversial provision so as nott 0 raise constitutional concerns.
When he issued a signing statement for the Emergency Price Control Act of 1942,h e objected to
certain "protectionist measures for farmers," butc ontinued that "nothing contained therein. . .
can be construed as a limitation on existing powers of government agencies such as the
Commodity CreditC orporation to make sales of agricultural commodities in the normal conduct
of their operations." Either Congress should remove the provision or he would treat ita s a nullty.
Congress removed it.23 President Truman followed suit in a signing statementr egarding a
provision in a 1951 appropriations act, saying: "I do not regard this provision as a directive,
which would be unconstitutional, but instead as an authorization. . .,,24 And in signing the Portal
to Portal Act, President Truman took the then unusual step of defining the term "compensable
labor" in a way so as to benefitt he interests of organized labor, an interpretation later accepted by
the courts.25

Presaging the formulaic signing statements of the current era refusing to follow laws
mandating intellgence disclosures, PresidentDw ight Eisenhower in 1959 signed the Mutual
Security Act,b uts tated, "I have signed this bil on the express promise that the three amendments
relating to disclosure are not intended to alter and cannota lter the Constitutional duty and power
of the Executive with respect to the disclosure of information, documents and other materials.
Indeed any other construction of these amendments would raise grave constitutional questions
under the historic Separation of Powers Doctrine."26

President Nixon in turn objected to a 1971 military authorization bil which seta date for
withdrawal of U.S. forces from Indochina as being "without binding force or effect."27 And prior
to the Supreme Court's 1983 decision in INS v.C hadha,28 invalidating the legislative veto,
Presidents Eisenhower, Nixon, Ford and Carter objected to variations of those vetoes in signing
statements and said they would not abide by them. Presidents John F. Kennedy and Lyndon
Johnson construed such legislative vetoes as "request(s) for information."29

23 Kelley, supra note 9, at 7; Dellinger Signing Memorandum, Appendix, at 6.

24 Dellinger Signing Memorandum, Appendix, at 6.

25 Kelley, supra note 9, at 4.

26 Dellnger Signing Memorandum, Appendix at 6.

27 ¡d.

28462 U.S. 919 (1983). In its opinion the Supreme Court noted that eleven Presidents had

indicated in signing statements and otherwise thatt he legislative veto was unconstitutionaL.

29 Dellinger Signing Memorandum, Appendix, at 6; Dellinger Declination Memorandum,
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As a general matter, President Jimy Carter made greater use than his predecessors of
signing statements, refusing, as President Grant had done before him, to follow the mandate of
Congress to close certain consular posts and indicating his intent to construe the provision as only
"precatory.,,30 He also issued a statement accompanying his signing of a 1978 appropriations act
which contained a provision forbidding use of funds to implementh is amnesty program for
Vietnam draft resisters; he maintained that the provision was a bil of attainder, denied due
process and interfered with the President's constitutional pardoning power. He then proceeded in
defiance ofthe law to use funds to process reentry visas for the Vietnam resisters and when critics
sued the governmentt 0 enforce the law his administration successfully defended his actions on the
ground that the challengers had no standing to sue.3!

2. The Reagan, Bush I and Clinton Years

The Administration of President Ronald Reagan is credited by many commentators as a
period in which the use of signing statements escalated both quantitatively and qualitatively. The
firsto bservation is only moderately accurate; the second is quite true.F or the first time,s igning
statements were viewed as a strategic weapon in a campaign to influence the way legislation was
interpreted by the courts and Executive agencies as well as their more traditional use to preserve
Presidential prerogatives.32 President Reagan's Attorney General Edwin Meese secured an
agreement from WestP ublishing Company to include signing statements along with traditional
legislative history in the United States Code Congressional and Administrative News for easy
availability by courts and implementing offcials.33

Appendix, at6.

30 Dellinger Signing Memorandum, Appendix, at 6.

31 Kelley, supra note 9, at 3. Professor May contends thato fthe 101 statutory provisions

challenged by Presidents through 1981, the Presidenta ctually "disregarded" only 12; ofthose 12,
seven occurred between 1974 and 1981. President Carter accounted for five of those. Banks,

supra.

32 Now Supreme Court Justice Samuel Alito wrote a memorandum while in the Offce of Legal
Counsel in 1986 counseling some modest experimentation with signing statements construing
"ambiguous" statutory terms butr ecommended avoiding interpretive conflicts with Congress
where the meaning of the law was clear. See Samuel A. Alito, Jr., Using Presidential Signing
Statement to Make Fuller Use of the President's Constitutionally Assigned Role in the Process of
Enacting Law (Feb. 5, 1986) (Offce of Legal Counsel memorandum), at
http://www .archives. gov /news/samuel-alito/ accession-060- 89- 269/ Acc060-8 9- 269- box6-SG-
LSWG-AlitotoLSWG-Feb 1986.pdf

33 Kelley, supra note 9, at 8-9.
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President Reagan succeeded in having his signing statements cited in several Supreme
Court cases which upheld his Presidential powers against challenges by the Comptroller General
in Bowsher v. Synar,34 involving deficits pending limits and in the final denouement ofthe
legislative veto in the Chadha case.35 In his statementa ccompanying the signing ofthe
Competition in Contracting Act in 1984, he had refused to abide by the provision which allowed
the Comptroller General to sequester money in the evento f a challenge to a government contract.
His nonenforcement was challenged by a losing bidder, and the courts found the Act
constitutionaL. His continued refusal to obey the court order resulted in a judicial tongue lashing
and Congressional threats to eliminate funding, whereupon he changed course.36

Two ofthe mosta ggressive uses of the signing statementb y President Reagan to control
statutory implementation occurred in the Immigration Reform and Control Acto f 1986 in which
Congress legislated thata "brief, casual and ininenta bsence" of a deportable alien from the
United States would not terminate the required "continuous physical presence" required for an
alien's eligibility for legalized status. PresidentR eagan announced in the signing statement,
however, that an alien would be required to apply to the INS before any such brief or casual
absence, a requirement totally absentf rom the bilL. He also reinterpreted the Safe Drinking Water
Act so as nott 0 make several of its provisions mandatory.37

President George Herbert Walker Bush ("PresidentB ush I") overtook President Reagan
in the number of signing statement challenges to provisions in laws presented to him-232 in his
four years in office compared to 71 in the two-term Reagan Administration.38 A third of President
Bush I's constitutional challenges were in the foreign policy field. An Offce of Legal Counsel
opinion prepared for the President listed 10 types of legislative encroachments on Presidential
prerogatives and urged they be countered in signing statements.39

34 Kelley, supra note 9, at 8; Bowsher v. Synar, 478 U.S. 717, 719 n.1 (1986).

35 INS v. Chadha, 462 U.S. 919 (1983) n.13. Though noti nvolving a signing statement the

Reagan push to influence legislative interpretation received a boostf rom the Supreme Court's
decision in Chevron US.A. Inc. v. NRDC, 462 U.S. 919 (1983), which ruled that unless the text
or Congressional intent was clear, any "permissible," aka reasonable, interpretation by the agency
of statutory language would prevail even if the court's own interpretation might be different.

36 Kelley, supra note 9, at 8-9.

37 Marc V. Garber and Kurt A. Wiliams, Presidential Signing Statement as Interpretation of

Legislative Intent: An Executive Aggrandizement ojP ower, 24 Harv. 1. on Legis. 363 (1987), at
2 and n.14.

38 Kelley, supra note 9, at 10.

39Id.
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He responded forcefully to his perception of such threats in laws, both great and smalL.
The Dayton Aviation Heritage and Preservation Acto f 1992, for example, directed the Secretary
of the Interior to make appointments to a commission which would exercise Executive power
though the appointees were not confirmed as Executive branch offcers. Appraising this as an
affont to Presidential power under the Appointments Clause, President Bush I refused to appoint
anyone until Congress changed the law. He acted similarly with respectt 0 nominations under the
National and Community Services Act which had designated the Speaker and Senate Majority
Leader to make appointments.40

President Bush I advanced the Reagan interpretive agenda further in two instances in
which his administration firsta rranged to have colloquies inserted into the congressional debates
and then in signing statements relied on those colloquies to interpret statutory provisions despite
stronger legislative evidence in favor of contrary interpretation. The first case involved a foreign
affairs appropriations bil in which the Congress had forbidden sale of arms to a foreign
government to further a foreign policy objective of the United States which the United States
could nota dvance directly. Stating first that he intended to construe "any constitutionally doubtful
provisions in accordance with the requirements of the Constitution," PresidentB ush I said he
would restrict the scope ofthe ban to the kind of "quid pro quo" exchange discussed in a specific
colloquy his administration had arranged with Congressional alles rather than credit the broader
range of transactions clearly contemplated by the textual definition which included deals for arms
"in exchange for" furthering of a U.S. objective. "My decision to sign this bil," he said in the
statement, "is predicated on these understandings" ofthe relevant section, referring to the
colloquy.41

In the 1991 Civil Rights Act,a piece of legislation President Bush I could not afford
politically to veto, Congress said quite clearly thati tw ished to return to an interpretation of what
constituted "disparate impact" for Title VII discrimination purposes that existed prior to the
Supreme Court's cutback in the Wards Cove case.42 The President's signing statement, however,
labeled by one commentator as the mostc ontroversial signing statemento fhis term, again relied
on a colloquy inserted in the record of the congressional debate and concluded thatt he Act
"codifies" rather than "overrules" Wards Cove.43

A look att he Clinton record ofthe use of the presidential signing statements hows that
President Clinton used the constitutional signing statementl ess in his two terms than did his

40 Kelley, supra note 9, at 11-12.

41 Kelley, supra note 9, at 12-14.

42 Wards Cove Packing Co. v. Antonio, 490 U.S. 642 (1989).

43 Kelley, supra note 9, at 14-16.
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predecessor in one (l05 to 146),b uts til more than the Reagan administration (l05 to 71).44 For

the Clinton Administration, "the signing statement was an important cornerstone of presidential
power, as outlined by Walter Dellinger in his 1993 OLC memo.! t would become particularly
important after the 1994 mid-term elections when the Congress became Republican and more
polarized."45

In a 1993 memorandum, the then head ofOLC, later acting Solicitor General Walter
Dellinger,j ustified on historical and constitutional bases, a President's refusal to follow a law that
is "unconstitutional" on its face. In a second memorandum in 1994 to White House Counsel
Abner Mikva, he said the President had an "enhanced responsibilty to resistu nconstitutional
provisions that encroach upon the constitutional power ofthe Presidency." But he cautioned:

As a general matter, if the President believes that the Court would sustain a
particular provision as constitutional, the President should execute the statute,
notwithstanding his own beliefs aboutt he constitutional issue. If, however, the
President, exercising his independent judgment, determines both that a provision
would violate the Constitution and thati ti s probable that the Courtw ould agree
with him, the Presidenth as the authority to decline to execute the statute.

(IJn deciding whether to enforce a statute the President should be guided by a
careful weighing ofthe effect of compliance with the provision on the
constitutional rights of affected individuals and on the executive branch's
constitutional authority. Also relevanti s the likelihood that compliance or
noncompliance wil permitj udicial resolution ofthe issue.46

Over half of President Clinton's constitutionally related signing statements were in the
realm offoreign policy. In the 1996 National Defense Authorization Act, which followed his prior
veto of a provision requiring discharge of HI V positive service members, the same provision
resurfaced. This time Clinton declared in the signing statementt hat the provision was
unconstitutional and instructed his Attorney General not to defend the law if it were challenged.

However, President Clinton's advisors made it clear that, if the law were not struck down,
the President would have no choice but to enforce it. At a White House briefing on February 9,
1996,47 White House Counsel Jack Quinn explained that "in circumstances where you don't have

44id. at 19.

45id. at 23.

46 Dellinger Declination Memorandum.

47 See Special White House Briefing on Provision in the FY1996 Defense Authorization Bil

Relating to HIV-positive Armed Services Members, February 9, 1996, Federal News Service,
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the benefit of such a prior judicial holding, it's appropriate and necessary to enforce it. . ."
AssistantA ttorney General Walter Dellinger added:

When the president's obligation to execute laws enacted by Congress is in tension
with his responsibilty to acti n accordance to the Constitution, questions arise that
really go to the very heart of the system, and the presidentc an decline to comply
with the law, in our view, only where there is a judgment thatt he Supreme Court
has resolved the issue.

Id. Congress subsequently repealed the provision before any courtc hallenge was mounted.48

In another 1995 appropriations act, the President took aim att he GovernmentP rinting
Offce's attempts to control Executive branch printing through a provision that" no funds
appropriated may be expended for procurement of any printing of government publications unless
through the GPO." Clinton instructed his subordinates to disregard the provision and his defiant
stance was never putt 0 the test.49 Clinton followed his predecessors in repudiating and refusing to
enforce the series of legislative vetoes declared ilegal in 1984 by the Supreme Court that
Congress nevertheless continued to attach to legislation.50 Clinton issued signing statements
objecting to 140 constitutional incursions on his Presidential authority. 

5 i

3. The Bush II Era

From the inception ofthe Republic until 2000, Presidents produced signing statements
containing fewer than 600 challenges to the bils they signed. According to the mostr ecent
update, in his one-and-a-halfterms so far, President George W. Bush (Bush II) has produced
more than 800.52

available on Lexis-Nexis. See also,A lison Mitchell, President Finds a Way to Fight Mandate to
Oust HI. V Troops, NEW YORK TIMES, February 10, 1996 (Clinton "once signing the overall
legislation, would have no choice but to enforce the law, in the absence of a courtr uling against
it").

48 Kelley, supra note 9, at 19.

r

49id. at 20-21.

50 Neil Kinkopf: Signing Statements and the President's Authority to Refuse to Enforce the Law

(2006), 3-4, at http://www.acslaw.org/fies/kinkopf-
S igning%20statements%20and %20President' s%20Authority. pdf

51 Savage, supra, note 1.

52 It is important to understand thatt hese numbers refer to the number of challenges to provisions
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He asserted constitutional objections to over 500 in his first term: 82 of these related to
his theory of the "unitary executive," 77 to the President's exclusive power over foreign affairs,
48 to his power to withhold information required by Congress to protect national security, 37 to
his Commander in Chiefpowers.53

Whereas President Clinton on occasion asked for memoranda from the Offce of Legal
Counsel on his authority to challenge or reject controversial provisions in bils presented to him, it
is reported that in the Bush II Administration all bils are routed through Vice President Cheney's
offce to be searched for perceived threats to the "unitary executive"- the theory that the
President has the sole power to control the execution of powers delegated to him in the
Constitution and encapsulated in his Commander in Chief powers and in his constitutional
mandate to see that ''the laws are faithfully executed."54

Some examples of signing statements in which President Bush has indicated he wil not
follow the law are: bils banning the use of U.S. troops in combat against rebels in Colombia; bills
requiring reports to Congress when money from regular appropriations is diverted to secret
operations; two bils forbidding the use in military intellgence of materials "not lawfully collected"

in violation of the Fourth Amendment; a post-Abu Ghraib bil mandating new regulations for
military prisons in which military lawyers were permitted to advise commanders on the legality of
certain kinds of treatment even if the Departmento f Justice lawyers did not agree; bils requiring
the retraining of prison guards in humane treatmentu nder the Geneva Conventions, requiring
background checks for civilian contractors in Iraq and banning contractors from performing
security, law enforcement, intelligence and criminal justice functions. 

55

Perhaps the most prominents igning statements which conveyed refusals to carry out laws
involved:

of laws rather than to the number of signing statements; a single signing statement may contain
multiple such challenges. See Kelley, A Signing Statement Update, Media Watch Blog, July 11,
2006 at http://www.users.muohio.edu/kelleycs/2006/07/signing-statement-update.html. As of

July 11, 2006, the total was 807. See http://www.users.muohio.edu/kelleycs/mediablog.html.

53 Philip J. Cooper, George W Bush, Edgar Allan Poe, and the Use and Abuse of Presidential
Signing Statement, 35 Presidential Studies Quarterly (2005), at515 , 522.

54 Charlie Savage," Cheney Aide is Screening Legislation," BOSTON GLOBE, May 28,2006 at

http:///www.boston.com/news/nation/articles/2006105/28/cheney aide is screening legislation/.
55 Savage, supra note 1.
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Congressional requirements to report back to Congress on the use of Patriot Act authority
to secretly search homes and seize private papers;56

The McCain amendment forbidding any U.S.o ffcials to use torture or cruel, inhuman, or
degrading treatmento n prisoners (the Presidents aid in his statement thata s Commander
in Chief he could waive any such requirementi fnecessary to preventt errorist attacks);

A requirement that governments cIentists transmit their findings to Congress uncensored,
along with a guarantee thatw histleblower employees att he Department of Energy and the
Nuclear Regulatory Commission wil not be punished for providing information to
Congress about safety issues in the planned nuclear waste repository at Yucca Mountain
in 57

President Bush has been particularly adamant about preventing any of his subordinates
from reporting directly to Congress even though there is Supreme Courtp recedent to the effect
that Congress may authorize a subordinate offcial to act directly or to report directly to
Congress. When Congress set up an educational research institute to generate independent
statistics abouts tudent performance, and to publish reports "withoutt he approval" ofthe
Secretary of Education, PresidentB ush asserted in his signing statementt hat "the Institute
director would be subject to the supervision and direction of the Secretary."

In another bil, Congress said no U.S. offcial shall prevent the Inspector General for the
Coalition Provisional Authority in Iraq from carrying outh is investigations and he should report
any attempt directly to Congress. President Bush insisted in his signing statement thatt he
Inspector General "refrain" from any investigation involving national security or intelligence
already being investigated by the Pentagon and the Inspector General himself could not tell
Congress anything without going through the President. 58

The Intelligence Authorization Acto f2002 required thatt he Congress be given regular
reports on special matters. The signing statement treated this requirement as "advisory" or
"precatory" only stating thatt he requirement "would be construed in a manner consistent with the
President's constitutional authority to withhold information, the disclosure ofwhich could impair
foreign relations, the national security, the deliberative processes ofthe Executive or the

56 See Senator Patrick Leahy's Opening Statement on U.S. Patriot Improvement and

Reauthorization Act of2005, Executive Business Meeting,M arch 15,2006 at
http://judiciary.senate.gov/member_statement.cfi?id=1811&wit id=2629.

57 Savage, supra note 1.

58id.
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performance of the Executive's constitutional duties."59

This exactp hraseology has been repeated in Bush signing statements innumerable times.

Scholars have noted thati t is a hallmark of the Bush II signing statements that the objections are
ritualistic, mechanical and generally carry no citation of authority or detailed explanation.60 "These
boilerplate objections (are) placed over and over again in signing statements.,,61

A frustrated Congress fmally enacted a law requiring the Attorney General to submit to
Congress a reporto f any instance in which thato ffcial or any offcer of the Departmento f Justice
established or pursued a policy of refraining from enforcing any provision of any federal statute,
but this too was subjected to a ritual signing statement insisting on the President's authority to
withhold information whenever he deemed it necessary.62

Even action deadlines set in the National Homeland Security Act were rejected as
contravening the unitary executive function.63 The Intellgence Authorization Act of2003 setting
up the 9/11 Commission provoked the same signing statement retaining the President's power to
withhold information - a claim which later became a major bone of contention between the

White House and the Commission.A December 2004 intelligence bil required reports on the use
of national security wiretaps on U.S. soil as well as reports on civil liberties, security clearances,
border security and counter narcotics efforts. All were subjected to the same treatment by signing
statement.64 Even the Homeland Security Actr equirements for reports to Congress abouta irport
screening chemical plant vulnerabilities and visa services suffered a similar fate.65

59 Cooper, supra note 53, at523 -24.

60 Kinkopf, supra note 49, at 6. The language used in the signing statement accompanying the

McCain amendment, that the President would construe it "in a manner consistent with the
constitutional authority of the President to supervise the unitary executive branch and as
commander in chief consistent with the constitutional limitations on the judicial power" was used
82 times in the first Bush term; Cooper, supra nQte 52, at 521.

61 Cooper, supra note 53, at522 -23, 526.

62 Pub. L. 107-273, § 202(a), codified at28 USC § 530D.

63 Savage, supra note 1.

64 Savage, supra note 1.

65 Cooper, supra note 53, at524 -25; Savage, supra note 1.
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President Bush's signing statements have consistently refused to honor Congressional
attempts to impose affirmative action or diversity requirements on federal hiring. Fifteen times the
Bush signing statements have objected to such provisions, proclaiming thatt hey would be
construed "in a manner consistent with the Constitution's guarantee of equal protection." This
included directions by Congress to recruit and train women and minorities in the intelligence
agencies and promote diversity in the Export-Importb ank operations.66

One learned commentator sums up the Bush II use of signing statements as follows:
"When in doubtc hallenge the legislative process whether there is a serious issue or not." He
labels the Bush record on signing statements as "an audacious claim to constitutional authority;
the scope of the claims and the sweeping formulae used to present them are little shorto f
breathtaking." They are "dramatic declaratory judgments holding acts of Congress
unconstitutional and purporting to interpret not only Article II Presidential powers but those of
the legislators under Article 1.,,67

B. Separation of Powers and the Intent Of The Framers

The original intento fthe framers was to require the President to either sign or veto a bil
presented by Congress in its entirety. A line-item veto is not a constitutionally permissible
alternative even when the President believes that some provisions of a bil are unconstitutionaL.

The plain language of Aricle I, §7, clause 2 (PresentmentC lause) compels this
conclusion. Its peaks of the signing or vetoing of a "Bil," and a veto override vote in Congress by
two-thirds majorities to enact a "BilL." There is note ven a hintt hat the Presidentc ould sign or
veto parto f a bil and electt 0 enforce a law that differed from the one passed by Congress. But
for a vagrantr emark by James Wilson,n ot a syllable uttered during the constitutional convention
or state ratification debates questions the plain meaning of the Presentment Clause. Our first
President George Washington confirmed the clear understanding of the Clause when he declared
that a bil must be either approved in all of its parts or rejected in toto. Writings of George
Washington 96 (J.F itzgerald ed., 1940).

Accordingly, the United States Supreme Court in Clinton v. New York, 524 U.S. 417

(1998), held the line item veto unconstitutional, even if approved in a statute enacted by
Congress. Writing for the Court, Justice John Paul Stevens elaborated: "Familiar historical
materials provide abundant support for the conclusion thatt he power to enacts tatutes may only
'be exercised in accord with a single finely wrought and exhaustively considered procedure.' Our
firstP resident understood the text of the Presentment Clause as requiring that he either 'approve
all the parts of a Bil, or reject it in toto. '" 524 U.S. 439-440 (quoting INS v. Chadha, supra at
951).

66 Savage, supra note 1.

67 Cooper, supra note 53, at530.

18



The presidential oath enshrined in Article II, § 1, clause 7 requires a President to the best
of his ability to "defend the Constitution ofthe United States." There are many ways in which a
President can defend the Constitution. One is to veto a bil that he believes violates the
Constitution in whole or in part. The Presidentm ustd efend the entire Constitution, and that
includes the Presentment Clause and Aricle II, § 3, which stipulates that the President "shall take
Care that the Laws be faithfully executed...."

Article II, §3 has important historical roots in the complaint about non-enforcement of
laws made against King James II by the British Parliament, which ultimately occasioned his
dethronement. Thus, the English Bil of Rights of 1688 indicted the King for "assuming and
exercising a power of dispensing with and suspending oflaws and the execution oflaws without
consent of Parliament." It declared "Thatt he pretended power of suspending oflaws or the
execution oflaws by regal authority without consento fParliamenti s ilegaL." Because the "take
care" obligation of the Presidentr equires him to faithfully execute all laws, his obligation is to
veto bils he believes are unconstitutionaL. He may not sign them into law and then emulate King
James II by refusing to enforce them.

In United States v. Smith, 27 F. Cas. 1192 (C.C.D.N.Y. 1806), defendants claimed a right
to violate the Neutrality Act because of a presidential authorization. The government countered:
"Among the powers and duties of the president.. .he is expressly required to 'take care that the
laws be faithfully executed.' They wil not venture to contend that this clause gives the president
the right of dispensing with the law.. .He has a qualified veto, before the law passes... When ith as
become law.. .iti s his duty to take care that it be faithfully executed. He cannot suspend its
operation, dispense with its application, or prevent its effect, otherwise than by the exercise of
(his) constitutional power of pardoning, a fter conviction. Ifhe could do so, he could repeal the
law, and would thus invade the province assigned tt he legislature, and become paramountt 0 the
other branches of the government."

Supreme CourtJ ustice Willam Patterson, sitting on the court,a greed: "(The Neutrality
Act) imparts no dispensing power to the president. Does the constitution give it? Far from it, for
ite xplicitly directs that he shall 'take care that the laws be faithfully executed'.. .True, a nolle
prosequi may be entered, a pardon may be granted; but these presume criminality, presume guilt,
presume amenability to judicial investigation and punishment, which are very different from a
power to dispense with the law."

Article II, § 1, vests the "Executive Power" in the President. But at leasts ince 1688, the
executive power as conceived in GreatB ritain and America excluded a power to dispense with or
suspend execution of the laws for any reason.
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III. THE ABA TASK FORCE RECOMMENDATIONS

If our constitutional system of separation of powers is to operate as the framers intended,
the President must accept the limitations imposed on his offce by the Constitution itself The use
of presidential signing statements to have the last word as to which laws wil be enforced and
which wil not is inconsistentw ith those limitations and poses a serious threat to the rule oflaw.
It is this threatw hich the Task Force recommendations seek to address.

A. Signing Statements Must Respect the Rule of Law and Our

Constitutional System of Separation of Powers

As noted above, the first Recommendation urges that the Presidenta nd those who
succeed him cease the practice of using presidential signing statements to state his intention to
disregard or decline to enforce a law or to interpreti t in a manner inconsistent with the wil of
Congress. One ofthe most fundamental innovations of the American Constitution was to
separate the executive from the legislative power. The Framers regarded this separation of
powers as "essential to the preservation ofliberty." James Madison,T he Federalist No. 51.

In particular, the Framers sought to preventi n our new government the abuses thath ad
arisen from the exercise of prerogative power by the Crown. Their device for doing so was to
vest lawmaking power in the Congress and enforcement power in the President, and to provide in
Article II § 3 thatt he President "shall take Care thatt he Laws be faithfully executed." As the
Supreme Courts tated in holding that President Truman could nots eize the nation's steel mils
during the Korean war withoutc ongressional authorization, "In the framework of our
Constitution, the President's power to see that the laws are faithfully executed refutes the idea
that he is to be a lawmaker." Youngstown Sheet & Tube Co. v. Sawer, 343 U.S. 579 (1952).

The Constitution accordingly embodies "the Framers' decision thatt he legislative power
of the Federal government be exercised in accord with a single, finely wroughta nd exhaustively
considered, procedure." INSv. Chadha, 462 U.S. 919 (1983). Under Article I, §7, every law
requires a majority of each house of Congress and presentment to the President for approval or
disapproval. The Constitution thus limits the President's role in the lawmaking process to the
recommendation of laws he thinks wise and the vetoing of laws he thins unwise.

It may well seem burdensome or frustrating to a President to be so confined in his
response to the legislative enactments of the Congress. The Supreme Court has acknowledged
that "(the choices. . .made in the Constitutional Convention impose burdens on governmental
processes thato ften seem clumsy, ineffcient, even unworkable." Butt he Court has reminded us
that "those hard choices were consciously made by men who had lived under a form of
government that permitted arbitrary governmental acts to go unchecked," and often restated that
there is no "better way to preserve freedom than by making the exercise of power subject to the
carefully crafted restraints spelled out in the Constitution." INS v. Chadha, supra.
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The Supreme Court has struck down both one-House vetoes, which soughtt 0 enlarge the
power of Congress, and presidential line-item vetoes, which sought to diminish it, as inconsistent
with those restraints. Presidential signing statements that express an intent to disregard or
effectively rewrite enacted legislation are similarly inconsistent with the "single, finely wrought
and exhaustively considered, procedure" provided for by the Framers.

B. Presidential Concerns Regarding Constitutionality of Pending 

Bils Should Be Communicated To Congress Prior To Passage

The White House and each ofthe 15 major executive departments maintain large and
sophisticated legislative or congressional affairs offces and routinely and closely track the
progress of bills introduced in the Congress. Moreover,m uch legislation considered by Congress
each session emanates initially from the Executive Branch. For thatr eason, it is unlikely that
important legislation would be considered and passed without the opportunity for full and fair
input by the Administration.

Therefore, our second recommendation urges the President, ifhe believes that any
provision of a bil pending before Congress would be unconstitutional if enacted, to communicate
such concerns to Congress prior to passage. It is reasonable to expect the Presidentt 0 work
cooperatively with Congress to identi1) and ameliorate any constitutional infirmities during the
legislative process, rather than waiting until after passage oflegislation to express such concerns
in a signing statement.

C. Signing Statements Should Not Be A Substitute For A

Presidential Veto

The third Recommendation urges the Presidentt 0 confine signing statements to the
meaning, purpose, or significance of bils he has signed into law, which he then mustf aithfully
execute. For example,i t is entirely appropriate for the President to praise a bil as a landmark in
civil rights or environmental law and applaud its legislative sponsors, or to provide his views as to
how the enactment ofthe law wil affect the welfare ofthe nation.

When Congress enacted the Sarbanes Oxley Act,68 President Bush wrote in his signing
statement thati tc ontained "the most far-reaching reforms of American business practices since
the time of Franklin Delano Roosevelt."69 And when President Carter signed the Foreign

6815 U.S.C. §7201 et seq.

69 See Signing Statemento fGeorge W. Bush, July 30,2002, available at

http://www.whitehouse.gov/news/releases/2002/07/20020730.html.
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Intelligence Surveilance Act of 1978,70 he wrote in his signing statement: 71

The bil requires, for the first time, a prior judicial warrant for all electronic
surveilance for foreign intellgence or counterintelligence purposes in the in the
United States in which communications of U.S. persons might be intercepted. It
clarifies the Executive's authority to gather foreign intelligence by electronic
surveilance in the United States. It wil remove any doubta bout the legality of
those surveilances which are conducted to protect our country against espionage
and international terrorism.I t wil assure FBI field agents and others involved in
intelligence collection that their acts are authorized by statute and, if a U.S.
person's communications are concerned, by a court order. And it wil protect the
privacy of the American people.

In short, the acth elps to solidifY the relationship of trust between the American
people and their Government. It provides a basis for the trust ofthe American
people in the fact thatt he activities oftheir intelligence agencies are both effective
and lawfuL. Itp rovides enough secrecy to ensure thati ntellgence relating to
national security can be securely required, while permitting review by the courts
and Congress to safeguard the rights of Americans and others.

Id. Such statements contribute to public dialogue and accountability.

However, the Recommendation urges the President not to use signing statements in lieu of
compliance with his constitutional obligation to veto any bill that he believes violates the
Constitution in whole or in part. That obligation follows from the original intent and practice of
the Founding Fathers, including PresidentG eorge Washington.

To sign a bil and refuse to enforce some of its provisions because of constitutional qualms

is tantamount to exercising the line-item veto power held unconstitutional by the Supreme Court
in Clinton v. New York, supra. By honoring his obligation to veto any bil he believes would
violate the Constitution in any respect the President honors his oath to defend the Constitution
That obligation ensures that both Congress and the President wil be politically accountable for
their actions and that the law the President enforces wil not be different from the one Congress
enacted.

In 1969, future Chief Justice Willam H. Rehnquist, then the Then AssistantA ttorney
General for the Offce of Legal Counsel, wrote: "It s our view extremely diffcultt 0 formulate a
constitutional theory to justifY a refusal by the President to comply with a Congressional directive

70 See 50 U.S.C. §1801 et seq.

71 Statement on Signing S.l566 Into Law,O ctober 25,1978 ,a t: !Jt.tp_:IÚYxY5y,qnss,Qig!(;nrteLmtC
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to spend ....(T)he execution of any law is, by definition, an executive function, and its eems an
anomalous proposition that because the Executive Branch is bound to execute the laws, it is free
to decline to execute them." See Hearings on the Executive Impoundment of Appropriated Funds
Before the Subcommittee on Separation of Powers of the Senate Judiciary Committee,92 nd
Cong., 1st Sess.279 ,283 (1971).

The Task Force did noti gnore the rare possibility that a Presidentc ould think it
unavoidable to sign legislation containing what he believed to be an unconstitutional provision. As
illustrated by the many bils enacted by Congress that contain one-House or committee veto
directives thath ad been specifically declared unconstitutional by the Supreme Courti n Chadha, it
is not far-fetched to suppose that Members of Congress could persisti n enacting unquestionably
unconstitutional provisions. There may also be situations where, on first look, insignificant
provisions in omnibus emergency-relief or military-fimding measures, enacted as Congress
recesses or adjourns, would seem nott 0 merit a veto.

In acknowledging this possibility, the Task Force does not wish to suggest that itf inds
acceptable the use of signing statements to signal executive branch noncompliance with a
provision enacted by Congress. The Founding Fathers contemplated bils with both attractive and
unattractive features packaged together with unrelated provisions, including appropriations riders.
The President nonetheless was expected to veto even "urgent" bils thath e believed were
unconstitutional in part and, if the urgency were genuine, Congress could either delete the
offending provisions or override the President. Only once or twice in the nation's history has
Congress overridden a veto occasioned by the President's belief in the unconstitutionality of the
bil presented.72

If the President and Congress are unable to resolve their differences regarding the
constitutionality of proposed legislation,a nd practical exigencies militate against a veto, and if the
President therefore signs the bill and issues a signing statement, he should clearly and publicly
state in his signing statement his views on the legislation and his intentions with respect to
enforcemento r implementation, and should then seek or cooperate with others in obtaining timely
judicial review regarding the provision in dispute (see section E, below).

Such situations notwithstanding, the Task Force opposes the use of presidential signing

statements to effecta line-item veto or to usurp judicial authority as the final arbiter ofthe
constitutionality of congressional acts. Defmitive constitutional interpretations are entrusted to an
independent and impartial Supreme Court, not a partisan and interested President. That is the
meaning of Marbury v. Madison. A President could easily contrive a constitutional excuse to
decline enforcemento f any law he deplored, and transform his qualified veto into a monarch-like
absolute veto. The President's constitutional duty is to enforce laws he has signed into being

72 See generally, Dawn E. Johnsen, Presidential Non-enforcement of Constitutionally

Objectionable Statutes, 63 Law & Contemp. Probs. 7 (Winter/Spring 2000), available at
http://www . law .duke.edu/journals/63 LCP Johnsen.
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unless and until they are held unconstitutional by the Supreme Court or a subordinate tribunaL.
The Constitution is not what the President says iti s.

D. Legislation Is Needed To Ensure That Congress And The

Public Are Fully Informed About The Use Of Presidential 

Signing Statements

Today, when the President issues a signing statement, it is published in the Weekly
Compilation of Presidential Documents. In addition, since the Reagan administration, signing
statements have been included with the legislative history reprinted in the volumes ofthe U.S.
Code Congressional & Administrative News.

However, there is no requirementt hat these statements be submitted to Congress or made
readily available to the public. There is also no requirement thatt he President explain the reasons
and legal basis for a statement in which he claims the authority,o r states the intention, to
disregard or decline to enforce all or part of a law he has signed,o r to interpret such a law in a
manner inconsistent with the clear intento f Congress.

The result, until quite recently, was that few members of Congress, and even fewer
members of the public, were aware thatt he President had taken these actions, and thatt hey might
seriously undercutt he legislation he had signed.

The recommendation seeks to remedy this situation by urging Congress to enact
legislation requiring the Presidentp romptly to submit to Congress an offcial copy of all signing
statements he issues, and in any instance in which he claims the authority, or states the intention,
to disregard or decline to enforce all or part of a law he has signed, or to interprets uch a law in a
manner inconsistent with the clear intento f Congress, to submit to Congress a report setting forth
in full the reasons and legal basis for the statement. The proposed legislation would further require
that the materials submitted by the President be made available in a publicly accessible database.

Could a President, in a signing statement, disregard even this legislation? Thati s precisely
what occurred in 2002 when President Bush II signed a bil which required the Attorney General
to submita detailed reporto f any instance in which he or any Justice Departmento ffcial
"establishes or implements a formal or informal policy to refrain. . . from enforcing, applying, or
administering any provision of any Federal statute. . . on the grounds that such provision is
unconstitutionaL." Pub. L. 107-273, § 202(a), codified at 28 USC § 530D. The Presidenti ssued a
signing statement which read, in pertinent part:

The executive branch shall construe § 530D of title 28, and related provisions in§
202 of the Act, in a manner consistent with the constitutional authorities ofthe
President to supervise the unitary executive branch and to withhold information the
disclosure of which could impair foreign relations, the national security, the
deliberative processes of the Executive, or the performance of the Executive's
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constitutional duties.73

The statementw ent on to say thatt he President had instructed executive agencies
accordingly. In effect, the statement said thatt he President may order executive agencies nott 0
comply with a congressional directive requiring them to report instances in which they have been
ordered not to comply.

This absurd result highlights the purpose of our first clause, and underscores the reason
we so strongly oppose such use of signing statements as "contrary to the rule of law and our
constitutional system of separation of powers."

E. Legislation Is Needed To Provide For Judicial Review

Of Presidential Signing Statements In Appropriate Cases

The final Recommendation ofthe Task Force addresses the question of how Congress
should respond if a Presidenti nsists on signing statements thatd eclare his intent to refuse to
enforce provisions of a bil he has signed into law because of his belief thatt hey are
unconstitutionaL.

At present, the standing elemento fthe "case or controversy" requirement of Aricle II of

the Constitution frequently frustrates any attempt to obtain judicial review of such presidential

claims ofline-item veto authority that trespass on the lawmaking powers ofCongress.C ongress
cannot lessen the case or controversy threshold, buti tc an dismantle barriers above the
constitutional floor.

Currently a plaintiffmusta lIege an individualized concrete injury caused by the defendant
as opposed to a generalized grievance about unconstitutional government. Further, the requested
judicial reliefmustb e reasonably calculated to redress the injury. For individual plaintiffs, a
signing statement mightw ell elude the case or controversy requirementb ecause the immediate
injury is to the lawmaking powers of Congress. The President thus becomes the finaljudge of his
own constitutional powers, and he invariably rules in favor ofhimsel£

Therefore, this Recommendation urges Congress to enact legislation thatw ould enable the
President, Congress, or other entities to seek judicial review, and contemplates that such
legislation would confer on Congress as an institution or its agents (either its own Members or
interested private parties as in qui tam actions) standing in any instance in which the President
uses a signing statement to claim the authority, or state the intention, to disregard or decline to
enforce all or parto fa law, or interpret such a law in a manner inconsistent with the clear intent of
Congress.

73 See President Signs Justice Approps Authorization Act- Statementb y the President, November

2, 2002, at htt.1i;l&ww.whitehou~lnews/re.lf5b?çs/2rlQ£/ll/Z0021J 04-3.htrnl.
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If such review were initiated by the Congress or other entities,i t could be argued that the
concrete injury was the usurpation of the lawmaking powers of Congress by virue of the

provisions of the signing statement, and the denial of the opportunity to override a veto if the

President believes a law is unconstitutionaL. As noted above, however, our recommendation also
contemplates that the President could initiate such judicial review.

The remedy fashioned could be an order directing that the enacted law be fully enforced,
since the President would have foregone the opportunity for a veto by signing of 

the bil, or it
could be a more general declaratory judgment that the Presidentm ay not use signing statements in
such a manner, but must either enforce a bil which he signs into law or exercise his veto on any
bil he believes is unconstitutional in whole or in part. Hi s to be hoped that the President would
obey any constitutional declaration ofthe Supreme Court.

This Recommendation also urges Congress and the Presidentt 0 support judicial resolution
of the President's claim or interpretation through the use of signing statements, for example,b y
avoiding non-constitutional arguments lil(e the political question doctrine or prudential standing.
It would be expected thato ne case before the Supreme Court would putt 0 rest the
constitutionality of a signing statementt hat announces the President's intent not to enforce a
provision of a law or to do so in a manner contradictory to clear congressional intent.

As noted above, the Task Force recognizes that legislation providing for judicial review of
signing statements would have to overcome constitutional and legal hurdles, a nd the ABA stands

ready to work with Congress on these issues. We also recognize that such legislation could be
rejected by the Supreme Court.H owever, it would stil have been worth the undertaking, since it
would demonstrate an eagerness to play by constitutional rules short of impeachment, and the use
of signing statements in the manner opposed by our recommendations presents a critically
important separation of powers issue.74

F. Additional Issues Not Considered by the Task Force

The Task Force considered developing a recommendation to address the issue of what

weight the courts should give to presidential signing statements in determining the meaning and
purpose of legislation, but decided that this topic, while important, is beyond our imediate
charge. Although most courts accord little or no weightt 0 presidential signing statements, some
appear to have taken them into accounti n determining the intent of legislation.

74 The Task Force determined that it was not within its mandate to make recommendations as to

what remedies Congress should employ in the event thatt he President continues on his present
course and judicial review proves impracticable. We note, however,t hat Congress is not without
constitutional recourse, including the "power of the purse" to withhold appropriations, should it
choose to exercise it.
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For example, signing statements have received attention in United States v.S tory) 891
F.2d 988 (2nd Cir. 1989),a President Reagan signing statement, though the courtc oncluded that
deference to such statements should occur only in exceptional circumstances, and in two cases
declaring the Pledge of Allegiance unconstitutionaL. Newdow v. United States Cong., 292 FJd
597 (9th Cir. 2002); Newdow v. United States Cong., 328 F.3d 466 (9th Cir. 2002). Most
recently, in his dissent in Hamdan v. Rumsfeld, 548 U.S. _ (June 29, 2006), Associate Justice
Antonin Scalia cited the President's statement on signing H.R. 2863,75 which addressed, in part,
the Detainee Treatment Act of2005,a nd quoted from the signing statement in a footnote.76

The Task Force also declined to expand its mission to address such questions as what
effects igning statements should be given within the Executive Branch; how the President should
respond if Congress overrides a veto motivated by his constitutional concerns; or what should be
done if the President,i n the absence of a signing statement, nevertheless fails to enforce a law
enacted under his or an earlier administration.

While these are undoubtedly important issues, the Task Force believed them to be
subsidiary to the issue of the President's duty to enforce or veto the bils presented to him, and the
constraints of time did not permit us to delve into them. Although outside the precise scope of our
mission, they clearly merit further exploration and analysis,e ither by our Task Force or by another
appropriate ABA entity.

iv. CONCLUSION

Professor Kinkopf concludes that the use, frequency, and nature of the President's signing

statements demonstrates a "radically expansive view" of executive power which "amounts to a
claim that he is impervious to the laws that Congress enacts" and represents a serious assaulto n
the constitutional system of checks and balances.77

75 See President's Statemento n Signing ofH.R . 2863, the "Departmento fDefense, Emergency

Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, a nd Pandemic
Influenza Act, 2006" (Dec. 30, 2005), at
http://www.whitehouse.gov/news/releases/2005/12/print/200512308.html.

76 See Hamdan v. Rumsfeld, supra, Scalia, J., dissenting, Slip. Op. at 13, n. 5: (T)he executive

branch shall construe section i 005 to preclude the Federal courts from exercising subjectm atter
jurisdiction over any existing or future action, including applications for writs of habeas corpus,
described in section 1005."

77 Kinkopf, supra, at 7. "If the President may dispense with application oflaws by concocting a
constitutional objection, we wil quickly cease to live under the rule of law." Id.
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We emphasize once again thato ur concerns are not addressed solely to the current
President, and we do not question his good faith belief in his use of signing statements. However,
the importance of respectf or the doctrine of separation of powers cannot be overstated.

The Supreme Courth as reminded us that itw as the "the centraljudgmento fthe Framers
of the Constitution that, within our political scheme, the separation of governmental powers into
three coordinate Branches is essential to the preservation ofliberty.,,78 And Justice Kennedy has
observed that "(IJiberty is always at stake when one or more of 

the branches seek to transgress the

separation of powers:"

Separation of powers was designed to implementa fundamental insight:
Concentration of power in the hands of a single branch is a threatt 0 liberty. The
Federalist states the axiom in these explicit terms: "The accumulation of all
powers, legislative, executive, and judiciary,i n the same hands... may justly be
pronounced the very definition of tyranny." The Federalist No. 47. So convinced
were the Framers that liberty of the person ineres in structure thata t first they did
not consider a Bill of Rights necessary. Itw as at Madison's insistence thatt he First
Congress enacted the Bill of Rights. Itw ould be a grave mistake, however, to
think a Bil of Rights in Madison's scheme then or in sound constitutional theory
now renders separation of powers of lesser importance.

Clinton v. City ojN ew York, 524 U.S.417 ,450 (1998) (Kennedy,J . concurring) (internal
citations omitted).

The Recommendations of the ABA Task Force on Presidential Signing Statements and the
Separation of Powers Doctrine recognize and honor those cherished principles. The American Bar
Association has always been in the forefronto f efforts to protect the rule of law and our
constitution, and iti snow incumbentup on this greato rganization to speak outf orcefully against
actions which would weaken our cherished system of checks and balances and separation of
powers. We urge the House of Delegates to adopt the proposed Recommendations.

Respectfully submitted,

NEAL RS ONNETT,
Chair
ABA Task Force on Presidential Signing Statements
and the Separation of Powers Doctrine

August2006

78 Mistretta v. United States, 488 U.S. 361, 380 (1989).
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