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I. BACKGROUND

A. Demographics and statistics

According to the 2000 Census, the State of Texas has a total
population of 20,851,820, of whom 2,399,083 (11.5%) are African
American and 6,669,666 (31.9%) are Hispanic. Of the state’s
14,965,061 residents of voting age, 1,639,173 (10.9%) are African
American and 4,282,901 (28.6%) are Hispanic. During the past
decade, the state's population increased by over ten percent.
Overall, the white population percentage decreased, the black
population percentage remained constant, and the Hispanic
population has increased.

B. The benchmark plan

Under the apportionment resulting from the 2000 Census, the
stacts has 32 congressional districts, an increase of two from the
cravious apportionment.



During its first regular session following the release of
e census data, the state legislature adjourned without enacting
districting legislation for either legislative or congressional
istricts. Under such circumstances, the state constitution
creates the five-member Legislative Redistricting Becard [LRB] to
redistrict the legislature. The LRB, however, does not have the
authority to reapvortion congressional districts. As a result,
the congressional redistricting plan enacted in 1996 after the
Bush v. Vera, 517 U.S. 952 (1996), decision remained in effect.
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From 2000 to 2001, several lawsuits were filed in both state
and federal courts to redraw the congressional districts. As
required by Growe v. Emison, 507 U.S. 25 (1993), the three-judge
federal panel hearing the case issued a deadline for the state to
redraw its congressional plan. When that deadline passed, the
court federal panel redrew Texas’ congressional districts and
issued its opinion on November 14, 2001. Balderas v. Texas,
Civil No. 6:01-CV-158, slip op. (E.D. Tex. Nov. 14, 2001) (per
curiam), aff’d mem., 122 S. Ct. 2583 (2002). A copy of the
court's opinion is appended at Tab 7. This plan preserved the
basic configuration of the 1991 plan enacted by the legislature
and protected all incumbents while adding the reguired two seats.

In 11 of the districts, minority persons constitute a
majority of the total population with Hispanics making up a
majority in seven, while African Americans do not constitute a
majority of the total population in any district. In the
remaining four districts, a combined minority population
constitutes a majority of the population. The benchmark plan
also has 11 districts in which minority persons constitute a
majority of the voting age population [VAP]. With regard to
those districts, Hispanics are a majority of the VAP in seven,
while again African Americans are a majority in none. The
remaining four districts have a combined minority majority VAP.
Undexr the benchmark plan, nine districts have a majority minority
citizenship voting age population [CVAP]. In six of these,
Hispanics are a majority of the CVAP, while none have a majority

frican American CVAP. The three remaining districts have a
combined majority minority CVAP. The complete demographics for
the benchmark plan are set forth at Tab 2.

This is the benchmark for our analysis.



C. The proposed plan

On October 21, 2003, the state submitzed its congressional
redistricting plan. The plan changed the compcsition of 31 of
the 32 districts.

The submitted plan results in 11 districts in which
minorities comprise a majority of the total and voting age
populations: Hispanics are a majority in eight of these, and in
three, the combined minority population exceeds fifty percent; in
none of the districts are African Americans a majority of either
population. With regard to citizen VAP, black persons are a
majority in one and Hispanics are a majority in six. The
complete demographics for the proposed plan are set forth at Tab
2.

II. FACTUAL ANALYSIS

A. Information from the state

1. The redistricting process

Rfter the 2002 elections gave Republicans control over both
houses of the legislature and the governorship, the new house
speaker, Rep. Tom Craddick (A), appointed a Committee on
Redistricting [House committee]. Supporters of mid-term
redistricting argued that the current distribution of
congressional seats, 17 occupied by Democrats and 15 by
Republicans, did not accurately reflect the majority-Republican
voting behavior of the current electorate. In response Lo a
request by the chairman of the new Redistricting Committee, Joe
Crabb (A), the Texas Attorney General provided an advisory
opinion stating that the legislature could adopt a new
redistricting plan based on 2000 Census data even though the
Balderas court had issued a plan which would suffice for the rest
of the decade. Tex. Atty. Gen. Op. GA-0063 (Apr. 23, 2003).

The House committee held hearings on redistricting May 2-4,
2003, in Austin. On May 6, 2003, it adopted a plan named 1180C¥
and sent it to the House floor. Under house rules, a two-thirds
gquorum (100 of 150) was needed for debate. To deny the house of
its quorum, S3 of 62 Democratic members traveled to Ardmore,

= The state adopted a sequential numbering system for ident:ifying all
redistricrting plans considered in the process. For example, the 1896 plan was
1000C with the *“C” denoting a congressional plan, and the benchmark plan
adopted by the Balderas court 1s 1151C.
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Oklzrnoma and remained there through May 15, 2003, the house's
deac-ine for introducing new legislation for that session.
Consecguently, the session ended without passage of a
redistricting bill. On June 26 and 28, 2003, the House committee
held interim regional hearings on Plan 1180C in San Anctonio,
Lubkbock, Brownsville, Houston, Dallas, and Nacogdoches.

On June 30, 2002, Governor Rick Perry called a special
legislative session to address redistricting. The house, now
with a quorum, approved Plan 1268C on July 7, 2003. The Senate
Committee on Jurisprudence held hearings in Laredo, San Angelo,
McAllen, Houston, Corpus Christi, Dallas, Waco, and Austin from
June 28 through July 14, 2003. On July 23, the Senate Committee
approved Plan 1327C and sent it to the senate floor. The bill
did not advance because, under the senate’s rules, it could not
be debated without the consent of two-thirds, or 21 of the 31
members, a total which could not be reached.

The first special session ended on July 28, 2003, without
senate action on redistricting. Later that same day, Governor
Perry called a second session. Lieutenant Governor David
Dewhurst, the senate's presiding officer, announced that he would
not introduce a “blocker bill” in the second session.

Previously, the senate often began its legislative sessions by

forma bill for the sole purpose of keeping that bill, not
intended for passage, at the top of its legislative calendar.
Once there, this bill prevented the senate from considering any
other bills without suspending the legislative order of business
by a two-thirds vote.?

In response, 11 Democratic senators refused to attend the
second special session and traveled to Albuquerque, New Mexico to
deny the senate the two-thirds quorum needed to convene the body.
The house again passed Plan 1268C, but the second special session
ended on August 26, 2003, without action by the senate. On
September 2, 2003, one of the 11 senators, Sen. John Whitmire
(A), returned to Texas, declaring that he would provide the
needed presence for a quorum. The state has characterized these
efforcs to deny a quorum in each chamber as partisan moves
intended solely to keep incumbent Anglo Democratic Members of
Congress in power.

2 On August 15, 2003, Texas submitted this action for review under
Section § as a voting change. We responded that the practice was an internal
legzslative parliamentary rule or practice outside of the purview of Section
5.



Governor Perry called the third special session on September
003. The house approved Plan 1263C again. The senate
ed Plan 1353C, which had been approved by the Senate

asla

commicttee, made two amendments to it, and approved it as 1362C.

Tc resolve differences between the two versions, & conference

committee was appointed which produced & new plan, 1374C. This

plarn was approved by the house on October 10, by the senate on

Cctober 12, and signed by the Governor on October 12, 2003, as
B

No. 3.

The state informs us that more hearings were held and
testimony received during this redistricting process than during
the 1991 or 2001 redistricting debates or in consideration of any
other legislative proposal in memory. Beyond the typical
notification and publicity accompanying legislative hearings, the
house sent interested parties Spanish and English announcements
and faxed notices in Spanish and Vietnamese to media serving the
minority community. At each hearing, a Spanish-language
translator was available, and at the Houston hearing, a
Vietnamese-language translator was also provided. At the house
field hearings, large maps were on display of the benchmark plan

and proposed Plan 1180C. Similar publicity was conducted before
:be senate field hearings, the locations of which were decided

frer consulting with Democratic and Republican committee
membeV". The state added hearings in Corpus Christi and Waco to
accommodate requests by individual lawmakers.

In our discussions with legislators concerning the process,
some Republican members of the House committee complained that
Democrats and their supporters intentionally tried to disrupt the
house field hearings, busing in supporters, providing them with
meals, and allowing them to shout down people who wanted to speak
in favor of redistricting. The legislators noted that even with
these disruptions, the committee generally continued to hear
testimony until every person who wanted to speak was allowed the
opportunity, sometimes requiring that hearings continue late into
the night.

2. The state's submission
In addition to the census data, the state also provided

voter registration information in supper:t of its plan, including
~he data on Spanish-surname registered voters [S3RV].2 This is

¥  We have used this analytical tool extensively, both in our

izigation and in the preclearance process. Courts have held it to be a valid
measure of Hispanic voting strength. See, e.o., Garza V. Countv of Les
(continued. ..}
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a comparison of the names of the people registered to vote
compared with a list of Spanish surnames, compiled by the Census
Bureau. Because the SSRV reflects a measure of the presence of
non-citizens in the Hispanic population, the state presented
these data as a better proxy for measuring eligible voters than
VAP. Using the SSRV data, the proposed plan contains six
majority Hispanic districts.

Finally, for each statewide race between 1996 and 2002
involving a minority candidate and an Anglo candidate, the state
provided election returns by precinct or voting tabulation
district [VID]. This creates the ability to reaggregate the vote
totals for the statewide races into the configuration of the
proposed districte. Thus, through an election simulation
approach, one can estimate how the proposed districts would have
voted in statewide races. At our reguest, it also provided the

results of its regression analysis of elections in the benchmark
districts.

In support of its submission, the state notes it may
maintain minority voting strength by either protecting “safe”
minority districts or increasing the number of minority districts
that are less than “safe” in order to satisfy the requirements of
Section 5. While the submission does not explicitly identify
the state's choice in this regard, the legal analysis it provided
with the submission notes that the proposed plan “has increased
the number of opportunities for the minority communities to elect
candidates of choice.” Submission, Exh. D at 15. According to
the state, the proposed plan exceeds the requirements set forth
in Georaia v. Ashcroft, 123 S. Ct. 2498 (2003), because it adds
three districts where minority voters can elect their candidates
of choice, resulting in 11 such districts in the proposed plan.

¥ (.. .continued)
Angeles, 756 F.Supp. 1298 (C.D. Cal.) aff'd, 918 F. 2d 763 (9 Cir. 1990);

Redistricting of the Texas House of Representatives (UDDOJ file no. 2001-
2431) (Nov. 16, 2001).

¥ pAs discussed below, the Supreme Court has identified three types of

districts that merit consideration as part of the Section 5 analysis. Georgia
v. Ashcroft, 123 S.Ct. 2498 (2003). They are: safe districts where “it is
highly likely that minority voters will be able to elect the candidate of
their choice;” coalitional districts where it is “likely - although perhaps
not quite as likely as under the benchmark plan - that minority voters will be
able to elect candidates of their choice;” and influence districts “where
minorizy voters may not be able to elect a candidate of choice, but can play a
substantial, if not decisive, role in the electoral process."” Id. at 2511-12.
The state does not discuss influence districts other than to note that they

are not as important here in Texas as they were in Georgia. Submission, Exh. D
at 14.
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ertral to the state's conclusion that the proposed plan
Section 5 standards is its judgment Benchmark 24, 25, and
not provide minority voters with the ability to elect

1)

=0 W

estT

g d
candidates of chcice. Through its attorney, the state argues
that these districts do not perform for African American or
Hisparic voters because they are unable to elect a candidate of
their same race in those districts. Benchmark 24 is located in

the Dallas-Forth Worth area and Benchmark 25 and 29 are in Harris
County .2/

Benchmark 24/Proposed 24: This district is comprised of
portions of Tarrant and Dallas Counties. The district has a 25.7
percent black CVAP, and a 20.8 percent Hispanic CVAP. The SSRV
rate is 16.0 percent. Martin Frost, an Anglo Democrat, has
represented the district since 1978. The state asserted that
under the benchmark configuration minority voters could not elect
a minority candidate in the district.

Under the proposed plan, the district has been completely
reconfigured and split into six different districts; the greatest
part, approximately a quarter of the benchmark district, is
located in Proposed 26. Proposed 24 occupies only a small
portion of Benchmark 24 and now is comprised of relatively equal
portions of Denton, Dallas, and Tarrant Counties. In the state's
view neither Benchmark 24 or Proposed 24 provide minority voters
with the ability to elect candidates of choice. If so, under
Section S5, there is no change in the status quo. The redrawn
district has no resident incumbent.¥

Benchmark 25/Propcsed 9: Benchmark 25 is comprised of
portions of Fort Bend and Harris Counties. Under the benchmark
plan, the district has a 26.1 percent black CVAP and an 18.6
percent Hispanic CVAP for a total minority citizen VAP of 44.3
percent. The SSRV rate is 13.6 percent. Since 2002, Chris Bell,
an Anglo Democrat, has represented the district.

Under the proposed plan, the district continues to be
comprised of portions of Fort Bend and Harris Counties, but has

¥ The district numbers in the benchmark and proposed plans do not

always correlate because the state did not maintain a geographic consistency
in numbering some of the districts. As a result, when referring to a
district, this memorandum will identify it by plan, whether benchmark or
proposed, and then by its number.

¥ Rep. Frost has been placed in Proposed 6, along with two other
incumbents, Rep. Jim Turner (Benchmark 2) (A), and Rep. Joe Barton (Benchmark
§) {(Al. This proposed district is made up of 66.4% of Benchmark 6, 21.86% of
Benchmark 24, and 4.4% of Benchmark 2.

.



T renumbered as Propessd 9. It has & black CVAP of 46.9

cent and a Elspanic CVA? of 16.6 percent, fcr & total min rity
~zen VAD of 63.0 percent. The SSRV ra creased to 13.7
cent. By reconfiguring Benchmark 25 intc Froposed 9, the
counts this as a new “ability to elect” sez: for black

s, thereby increasing the total number of such districts

T Two to three. Rep. Bell was drawn out oI Froposed 9, making
an open seat.
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Benchmark 29/Proposed 29: Benchmark 29 is located wholly
within Harris County. Under the benchmark plan, the district has
& 2C.4 percent black CVAP, and a 42.8 percent Hispanic CVAP. The
SSRV rate is 39.8 percent. Since 1992, Gene Greern, an Anglo
Democrat has represented the district.

Under the proposed plan, the district rema:ns in Harris

Cournty. Proposed 29 has a black CVAP of 13.8 percent, and a
HEispanic CVAP of 46.7 percent. The SSRV rate is increased to
4%.9 percent. Rep. Green was drawn out of the district. The
state argues that it has enhanced minority voting strength in
Propcsed 29 even though it still does not have a majority
flspanic SSRV. Further, because it is an open seat, the state
Vviswe 1T as one where Hispanic voters can elect a candidate of
choice

The explanation with regard to each of Benchmark 24, 25, and
Z9 the same; namely, that “as a result of the polarized voting
<

tterns between African Americans and Hispanics in the

cratic primary, Anglo candidates, when they have a high Anglo
component in the district, can take advantage of this
pclarization to defeat a minority candidate of either minority
community in the Democratic primary.” Submission, Exh. D at 9.
Because these incumbents have not recently faced a credible
mzncrity candidate in the Democratic primary,? the state does
not believe that support for these candidates from the minority
commun:ty indicates the incumbent is a candidate of choice.
According to the state, these three districts were drawn in 1991
&s one-taird Anglo, one-third Hispanic and one-third African
Amer:zcan, to allow Anglo incumbents to control each district.

In sum, the state argues the elimination of Benchmark 24

-

doces not alter the Section 5 balance because mincrities there did

-'  According to the state, a credible minority candidate has only run
once in any of the three districts. 1In 1992, Rep. Green faced a Hispanic
candidate who received a majority of the Hispanic vote and was clearly the
Hisparic community's candidate of choice. Despize this support, Green
defeazed him because of the polarized voting in the Democratic primary.
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not nave an ability to elect, Proposed § rsplaces Benchmark 23 as
an azility toe elect discrict for minoricy veters, and Proposed 29
cifers mincrity voters electoral abilizy they did not have in
3enchmark 29

Benchmark 23/Promgosed 23: Benchmark 22 is I
whcle counties and portions of two other counties in the
southwest portion of Texas with most of the population coming
from Bexar and Webb counties. The districc has an Hispanic VAP
of 63.0 percent, an Hispanic citizen VAP of 57.4 percent and an
SSRV of 55.3 percent. Since 1992, Henry Bonilla, a Hispanic
Republican, has represented the distric:.

The proposed plan splits Webb County, removing an Hispanic
population of 95,835 persons, and adds Anglo population from
Kendall, Kerr, and Banderas Counties. Under the proposed plan,
the Hispanic VAP decreases to 50.9 percent, Hispanic citizen VAP
decreases to 45.8 percent, and SSRV decreases to 44 percent.
Rep. Bonilla remains in the district.

The state identifies Benchmark 23 as a majority Hispanic
district where Hispanic voters can elec:t their candidate of
choice, wheo is Rep. Bonilla. According to the state, he receives
signiflicant Hispanic support and greater Hispanic support than
most Republican candidates in Texas. The state cites to Justice
White's concurrence in Thornbura v. Gingles for the proposition
that a minority candidate who receives signif:icant, although not
majority minority support, should be considered a candidate of
choice. Exh. D at 9.

The state also argues, alternatively, that Hispanics do not
vote cohesively in Benchmark 23. Claiming that Rep. Bonilla has
received “up to” 40 percent of the Hispanic vote, the state
concludes that Hispanics are not able to elect their choice of
candidates because they split their vote. Exh. D at 10-11.

Although the submission never identifies Proposed 23 as an
"ability o elect” district for Hispanics, several of the state's
statements indicate this is the state's position. First, the
state notes “Plan 1374c will provide 11 districts in which the
minority community can and should elect candidates of choice. In

addition to the eight district described above. . . .” Exh. D ac
2. District 23 is one of those eight districts “described
above.” The submission further notes that DProposed 23 will

continue to perform in the same manner in which the district has
cerZiormed under the benchmark. Id. at 24, n.31.



Benchmaxk 13/Proposed 15: Benchmark 15 contains eight
countles, encomgassing an area of approximately 180 miles,
running north from Hidalgo County, in the lower Rio Grande
Valley, to Geliad County. Benchmark 15 is anchored in Hidalgo
County, with the district containing approximately 84 percent of
the county.

Under the benchmark plan, the district has a total Hispanic
population of 78.3 percent; an Hispanic VAP of 74.3 percent; a
Hispanic citizen VAP of 69.3 percent; and an SSR of 68.2. Since
1996, Ruben Hinojosa (H) has represented the district. Rep.
Hinojosz has not faced opposition in the general election since
1998. In its submission, the state identifies Benchmark 15 as
one of the eight districts where minority voters can elect a
candidate of choice.

The proposed plan increases the gecgraphic size of the
distr:zct, expanding it to 13 counties and extending it over 320
miles from Hidalgo and Cameron Counties, in the lower Rio Grande
Valley, to Bastrop County, which is adjacent to Travis County and
the City of Austin. Approximately 26 percent of Cameron County,
including the City of Harlingen and the town of Indio, is added
to Proposed 15 while 57 percent of Hidalgo County remains in
Proposed 15. The proposed district splits the City of McAllen,
assigning 78,412 of its residents to Proposed 25 and leaving
28,002 residents in Proposed 15. Rep. Hinojosa remains in the
proposed district. In its submission, the State contends that
Proposed 15 remains an ability to elect district.

Proposed 25: The state presents Proposed 25 as one of the
"new” minority districts it created. The district has majority
Hispanic CVAP and SSRV of 55.0 percent and 55.6 percent
respectively. From 2000 to 2002, the SSRV in the proposed
district increased by 2.2 percentage points from 53.4 percent to
55.6 percent. The state notes that Proposed 25 is “safely
Democratic,” with a weighted Democratic Index of 62.2 percent,
and a weighted Republican Index of 37.8 percent.

The district includes Hidalgo and Starr Counties near the
Mexican border and moves in a northerly direction to the
southeastern part of Travis County, encompassing a distance of
approximacely 300 miles. Although a total of nine counties
comcrise Proposed 25, the counties that provide over 500,000 of
the district’s total population of 651,619 are Hidalgo and
Travis. Proposed 25 draws approximately 25 percent of its
population from Benchmark 15, approximactely 25 percent from
Benchmark 28, and approximatelv 40 percent from Benchmark 10.
The southezstern part of the City of Austin, in Travis Countv,
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anc mecst of the City of Mczllen, in Hidalgo County, are placed in
Propcsed 25. The state notes that in “[n]o other congressional
district in Texas ({that has had) a Spanish-surnams registration
as high,” have minorities fziled to elect their cand:date of
cheice. Exh. D at 13.

B. Information from other sources

We have received a significant number of comments regarding
this submission. Tab 6 contains a compilation of these comments.

Of the 55 African American and Hispanic legislators in the
legislature, 53 voted against the redistricting plan. We have
either met with or spoken to 22 state house representatives and
13 state senators, of whom 14 are Hispanic, 11 are African
American, and nine are Anglo. Of the minority legislators to
whom we talked, all but two opposed the redistricting plan. We
have either met with, or spoken to, 13 county or city officials
from Texas, of whom seven are Hispanic, five are African
American, and one is Anglo. Of the local minority elected
officials to whom we spoke, all but one opposed the redistricting
plan.

The Section has met with fifteen members of the United

States House of Representatives, of whom two are African
Amer.can, four are Hispanic, and nine are Anglo. They all oppose
the proposed plan. They alsc submitted a comment letter, which
can be found at Tab 6.

We have met with attorneys and advisors for the League of
Ur.ted Latin American Citizens (LULAC], the Mexican American
Legal Defense and Education Fund [MALDEF], the Texas branches of
the National Association for the Advancement of Colored People
(NAACP], and its Dallas County, Travis County, Webb County, and
Hxrdalgo County branches. LULAC, MALDEF, and the NAACP also
provided multiple comment lecters, which are contained at Tab 6.

We also have received comment letters from six other state
legis’lators who did not attend any meetings or speak on the
telephone with any staff. Of these legislators, four are
Hlspanic and two are Anglo. Thirty-six (36) locally-elected
officials from around the state sent comment letters. In tota’,
the Section received 335 comments against the proposed plan, none
in favor of it.



1. Comments regarding the redistricting process

The redistricting process was harshly criticized by some
opponents of the plan as unreceptive to the views of minorities.
We also met with two of the chief legislative architects of the
plan who explained how criticism of the process was unwarranted,
and opponents unfairly attempted to disrupt the process.

a. Comments from opponents

When the house first took up the issue of redistricting in
2003, the House committee had not planned to held field hearings
and, when asked about conducting hearings in Laredo or other
heavily Hispanic areas of the state, Chairman Crabb allegedly
denied the request, telling Rep. Richard Raymond (H) (D) that
"there are only two people that I know of on the Committee who
speak Spanish. The rest of us would have a very difficult time
if we were out in an area other than Austin or other English-
speaking areas to be able to have Committee hearings to be able
to converse with the people that did not speak English.” This
comment prompted Rep. Raymond to file a complaint with this
Department, which was later withdrawn when he filed suit in

federal district court. Subsequently, the House committee agreed
to conduct statewide field hearings.

The Redistricting Committee was separated into subcommittees
to hold hearings, meaning that the entire committee would not
hear all testimony. No Spanish translations of the hearing
transcripts were available. None of the hearings were chaired by
any of the six minority members of the Committee, including vice-
chair Rep. Mike Villareal, an Hispanic.¥

Democratic members of the house and senate and their
supporters did not deny claims that some people had attempted to
inflate opposition to redistricting by busing in persons to
testify at the hearings. They claimed, however, that Republicans
attempted, but failed, to produce an equal number of supporters
at the hearings. 1In addition, we received information alleging
that the Harris County Republican Party distributed a flier with
a photo of Rep. Sheila Jackson-Lee (B), the local congressional
representative, accompanied only by the caption “She will be

L There was also one allegation of a more serious nature. Lauren

Kasprrak, a staff member on the House Redistricting Committee, upon leaving
the committee expressed in a letter that “seemingly racist remarks” had been
made, and Crabb laughed and nodded at remarks made about how the League of

Women Voters is the “plague of Women Voters.” A copy of the letter is
contained at Tab 6.



there to express hexr views . . . will vou be there to express
yours?”
ived comments concerning the senate's decisicn
nsent of two-thirds of the senate before

S cting. The comments criticized this action as
enabling the senazte to ignore minority views of redistricting.
The rationale of the blocker bill and/or the reguirement for a
vote to suspend the rules was to require the senate to enact
legislation only when there was general consensus so that the
majority would not ride rough-shod over the process. According
to minority legislators, this device was a traditional practice
for almost all legislative sessions and particularly with regaxrd
to redistricting. According to the information provided for the
litigation challenging this decision, this tradition was broken
for the first time to pass the proposed redistricting plan.

Opponents of the plan also called attention to the reversal
by the Republican majority of alleged minority gains made in
ear_ier drafts of the redistricting plan. After criticisms by
the minority community of any decrease in their voting strength,
and concerns for retrogression apparencly voiced by at least one
person advising the house, both bodies repaired what minorities
felt were the most egregious flaws in their plans by restoring
nenchmark veting strength to several areas of the state. Both
rlans passed by the house and senate before the final plan had

irtained majority minority or influence districts in the
Dallas/Fort Worth, San Antonio, and Austin areas.

The final plan drawn by the conference committee, however,
2instated the most criticized changes to the plans. In the eyes
of these commentators, this is clear evidence that the state had
one map it intended to pass from the beginning, and the process
was a sham. Opponents also suggest that the legislators who
prassed the final plan understood its adverse effects and
understood it would disadvantage minorities, even after the house
and senate had agreed to more ameliorative plans. Commonly heard
among opponents of the plan was criticism of the role played by
Rer. Tom DelLay (A) and the director of his political action
committee, Jim Ellis. Included in these comments were
allegations that the house plan, which provoked the greatest
concern for minorities, was brought into & committee hearing room
bv Jim Ell:s and chat Rep. Delay prodded conference committee
members to return to these more drastic changes after their
respective chambers had eliminated many of them.

r

The only Hispanic on the confersnce committes, Sen. Juan
Hincicsa (H) (D), reported to us that he had “zerc” participation
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in the werk of the committee and was not even asked to sign off
on the conference report. In addition, he said that none of the
minority members of the House committee were named to the
conference committee. Opponents of the plan also noted that
proposed maps were sometimes not disclosed until after any
opportunity for comment had passed or that maps were provided
with insufficient time before hearings to discover what changes
were proposed. The letter from Ms. Kasprzak, a staff member on
the House committee, stated that “[t]he public was excluded in
any real decision calculus of the committee . . . . we held
public hearings . . . on a plan that we never intended to go to
the floor. And then we introduced a new plan . . . while someone
was writing the other map that we actually intended to be voted
out of committee in a back room. . . . With no idea what is to
come of their districts, there is no way for the citizens of
Texas to truly be heard.”

b. Comments from supporters

Rep. Phil King (&), a member of both the redistricting
committee and the conference committee, defended the
redistricting process as open and fair. The house followed the
format of public hearings it had used when considering past
redistricting bills. One significant obstacle to receiving
public comment was the behavior of opponents of the plan who
attempted to disrupt the public comment process and, in the case
of the hearing in Brownsville, succeeded in shutting down a
public hearing. Complaints that the conference committee had not
solicited public comments were based on a misunderstanding of the
legislative process. The conference committee is not open to the
public, and a special rule would have been needed in order to
allow testimony on the conference committee's plan. It is rare
that a bill leaving conference committee looks the same as the
legislative proposals coming from the two houses of the
legislature. It was the conference committee, and not outsiders,
which drew the final map, according to Rep. King.

Sen. Todd Staples (A), a member of both the Senate committee
and the conference committee, noted that the legislature provided
a greater opportunity for public participation in the
redistricting process than it does for other legislation. Sen.
Staples tock exception to allegations of racial animus or racist
comments on the part of any legislator. Members of the Senate
committee sought and encouraged the input of Spanish-speakers and
listened carefully to all comments before drafting any maps.

Once the first maps were drawn, additional hearings received more
comments and later maps addressed concerns raised. Almost every
change made by the conference committee reflected a feature of
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CY map tha: the committee wished to inccrooraze into the

an. The abandonment of the 2/3 rule in che senate was i-
with the process used to pass prior red.stricting bills,

S to Sen. Scarles.
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Rep. Kenny Marchant (A), a member of the Hcouse committes,
commented that he had never seen a more rigorous process of
public hearings for any piece of legislation. The process
employed was more comprehensive than that followed in the 1991
and 2001 redistricting cycles. Minority voters had egual access
to the process, which was well publicized in minority
communities. Opponencs of redistricting did not tolerate anyone
testifying in favor of redistricting, booing them and not letting
them speak at the hearings. Democrats bused supporters to the
public hearings for the purpose of disrupting them. The views of
more people could have been heard if the hearings had not been
disrupted, according to Rep. Marchant. Rep. Ken Grusendorf (a),
another member of the House committee, added that the process
they followed was more open than that used by the Democrats in
passing the 1991 redistricting plan.

2. Comments regarding specific districts

Benchmark 24/Proposed 24: Minority legislators have told
us that Benchmark 24 provides African Amer_can voters with the
acility to elect their candidate of choice and that Marxtin Frost
s the candidate of choice in Benchmark 24, even though he is an
Anglo, because he is VEry responsive to the minority community.
If Benchmark 24 were an open seat, minority legislators believe
that it is highly l:kely that a black candidate would prevail.

On October 29, 2003, we met with severzl Democratic members
of the Texas congressional delegation to discuss the proposed
redistricting plan. Rep. Frost told us chat African American
voters controlled elections in Benchmark 24 because they control
the vote in the primary. Frost believes that, if he were to
ratire tomorrow, the district would elect an African American
candidate as his successor. Black voters continue to vote for
nim because he has been responsive to their issues and needs in
che communities, according to Frost.

Some Anglo Republican legislators also appear to view
Benchmark 24 as a district where African American voters have an
apility to elect. State Rep. Phil King (A). a member of both the
House Redistricting Committee and the conierence committee,
expressed concern for decreasing minority electoral strength in
Benchmark 24. In his recent deposition, he character:ized the
district as a “mincricv district” which lezal counsel had adviged
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fim to approach “with caution” due to concerns for Voting Rights
Act compliance. Klng Dep.at 7%, 112-17. 1In a statement to the
redistricting committee, he commented on why he had withdrawn hig
pian: “[I]n the hopes of trying to respond to the
concerns that [Rep. Raymond (H)] and others vciced and in the
hope of trying to expedite the DOJ preclearance process, I moved
[Cistrict] 24 back inco its original district.”f In additicn,
in the press a few days before the final plan came out of
conference committee, King said that attorneys were concerned
that there would be a violation of the Voting Rights Act because
the Proposed 9 would not “offset the loss of Martin Frost’s
district.”®®’ Republican Sen. William Ratliff (A) alsoc stated, “I
do recall conversation about creating the long skinny dlSur;CtS
in order to - to ofverJcome the loss of the district in the
zllas/Fort Worth area.” Ratliff Dep. at 16.%

The NAACP and other groups have told us that Rep. Frost is
the candidate of choice of minority voters in Benchmark 24.
According to the “scorecards” of minority groups, he has been
exceptionally responsive to the needs of the minority community.

Minority and Anglo legislators agree that the proposed plan
eates no new district in the Dallas-Forth Worth area offering
norities the ability to elect. According to the persons to
wom we have talked and comment letters we have received, the
1znority population there has been fragmenced. Rep. Frost has
een drawn out of Proposed 24, which has become an open seat
where Anglo Republican voters will dominate. State Rep. Kenny
Marchant (A) has announced he will run for the open seat.
Comments from minor:ty contacts indicate that Rep. Marchant is
not considered a minority candidate of choice, having voted
against a hate crimes bill strongly favored by the minority
community, and having a score of “F” on the most recent NAACP
scorecard for Texas state legislators.
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Benchmark 25/Proposed 9: Most of the people who have
commented believe that Benchmark 25 is a district that provides

¥ Redistricting Committee Hearing, July 3, 2003. Contemporaneous news

accounts reported similar comments by Rep. King.

' During our meet:ng with Rep. King, he admizted making such comments

e2r staying up all night and not reviewing a press release before it went
He sought to assure us that he did not bel:eve, contrary to anvthing he
have said earlier, that Proposed 9 was retrogressive. In correcting the
ord, however, he made no remarks concerning Proposed 24.
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%' R.G. Ratcliffe, New map tarcers Analo Democrats, Houston Chronicle,
October S, 2003 av 1
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black voters with the ability to elect their candidazes of
chcice. Everycne agrees that the black communitcy is gernexally
cohesive, and that in primaries, black voters ars a majcerity of
the voters in the election. The one exception is the 20062
Democratic congressional primary. In that election, black voters
were not cohesive and split their votes between Carroll Robinson
(B) and Chris Bell (a).

Rep. Bell, the Democratic incumbent in Benchmark 25, told us
that there really is no substantial difference in electoral
behavicr between Benchmark 25 and Proposed 9. He argued that
while black voters have been added to Proposed 9, Benchmark 25
already provides black voters with the ability to elect a
candidate of choice. He further stated that African Americans
usually vote cohesively, but that his race with Robinson was an
anomaly. Both he and Robinson served in at-large positions on
the Houston City Council, and faced each other in the 2002
Democratic primary. Had black voters followed their usual
pattern of cohesive voting, Robinson would have won.

The Texas NAACP, minority legislators, and local elected
officials from the Houston area believe that the minority vote
was not cohesive because Carroll Robinson was not a strong enough
candidate. The consensus is Robinson failed to achieve the usual
level of black voter cohesion because of conflicts he had with
Houston’s Mayor Lee Brown (B). As a result, the mayor and other
high-ranking black elected officials joined in a public
endersement of Bell, leading to the unusual splintering of the
black vore.

As an open seat, most commentators said Proposed 9 is not
substantially more likely to elect a black-preferred candidate
than Benchmark 25. The core three areas of Benchmark 25, Sunny
Side, Missouri City, and Hiram Clark, have been retained, and
that is where the strength of black voters in the district lies.
These areas have very high turnout rates and are politically
active. New black voters drawn into the proposed district live
in apartment complexes and have very low turnout.

Commentators note that Rep. Bell is very responsive to the
black community as has received high scores on the NAACP report
card. Further, Kent Bentsen (a), who previously represented
Benchmark 25, was also mentioned repeatedly as a candidate of
choice for black voters.

We have spoken with two black elected officials who disagree
=

with the statements described above. They are State Repr. Ron
Wilson, the only black legislator to vote in favor of the
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reilzTricoIing glan, and candidate Jarrooo Rokinson
_Z us tThat Benchmark 25 has nhisztcrizzlly elected an
snIztive, and that this perscn a3 oCT Desn &
checize for black voters Thnet pelisve that Proposed
the capakilicy of electing 3 blacs representactive,
nat the black voters added to Prcpeossd 2 from Rep

Zelav's cdistrict have high turnout races Rocinscn sald that
vr.2le there might not be a big difference betwesn Benchmark 28
znd Propcsed 9, it will be easier for a black person to win the
Jerocratic nemination. Rep. Wilson stated to us his belief tha:
3 white person, regardless of party affiliaticn, can not
represent t.ack persons as effectively as somecne who is black.
v .2 Janex, an Anglo state senator from the Hcuston arez, agreed
1IN this assessmen:t.

ed 23: All the minoro:v iegislators with
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L=Tils_3torYs bell ' y 2la did not run
. Ihwe nexT s_sction, the vozers would el=ct 3 IemOCratic
l_ipanic candidace

Accoriing to these commentactors, Rer. Zenilla is not the
cnndidacte oI choice of Hispanic voters in Benchmark 22, LULAC
<77 nim ozn 13 percent rating on issues concerning Hispanic

.7=Y3, an2 the NRACP gave haim an F Rep. 3cni’lz has been
tzaally Losing Hispanic suppert in the districzt because he has
C==ononrasponsive to the Hispanic communicy and currently is
inl2 o retain his seat lv through force <©I _ncumbency.

rization of the vore could be seen in the 2002
n Rep. Bonillia nearly lost. Some commentators

Zz_leve tnat Rep. Bonilla used to receive as much as 25 percent
trissover vote in Webb County, but a un:if.ecd Demccratic party
surported 3onilla’s challenger Cuellar in 2002. 2nglo voters in
nIrthwest San Antonio turned out in record numbsrs te vote for
2T, Bonillz Others have argued that Cuerlar, despite being
SIvsrner rFerry’s Iormer Secrertary of State, ran & race that
arrealad o tne Hispanic voter base at the expenss of Anglo
TCTETS

With & Cxop in the Hispanic citizen VATF 2 Fvoposed 23 of 12
SErIsntage 2Cints to 47 percent, both mincrity and Anglo



-S£-2-3Tcrs agree that Hispanic voters would nc longer decide whe
s elscted in the district. Minority legislazcrs also cite the
sclizting ol Webb County as evidence of recrogression Webi
Councty has a grearter percentage of Hispanic residents than any
other county, and it is the fastest growing county in Texas
MRLDEF, LULAC, NARACP, and officials from Web: aad Hidalgc
Counties agree that Hispanic voters have lost the acility to

[y}

elect candidate of choice in Proposed 23. Their comment
etters and presentations at our meetings explain that Anglo

Republicans were added to the district to ensure that Rep.
Bonilla would be able to get re-elected in the future. The
proposed plan does this by fracturing Hispanic communities of
incterest, particularly in Webb County, and placing them in othexr
districts. They note that maps have been drawn which would have
treserved the district at the same Hispanic CVAE.

Although we extended an invitation to Rep. Bonilla to spezk
with us, he declined to respond.

Benchmarxk 15/Proposed 15: Elected officials and community
rJganizations unanimously characterize Benchmark 15 as a safe
strict where Hispanic voters are able to elect their candidate
oice. Most, but not all, commentators believe that the
ct moves from a safe seat to a toss-up seat, where it is
r whether Hispanic voters will contirue to elect their
(=Y

inte

According to the district’s incumbent, Rep. Hinojosa,
osed 1t does not provide Hispanic voters with the ability to
T candidates of choice to office. Hincjosa notes that the
csed redistricting plan takes traditional areas of high
out Hispanic voting strength, such as the Cities of McAllen,
, and Mission, out of the district and places them in
osed 25, thus splitting Hidalgo County in two. He points ou:
a high turnout Anglo population, which is overwhelmingly
lican, is added to Proposed 15. This would cause future
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ticns to be a “toss-up.” As Rep. Hinojosa argues, in order
a Democrat to win in this part of Texas, the statewide
£
n

=

lon index must be at least 56 to 57 percent Democratic. The
S in Proposed 15 has been dropped to 55 percent in 2002 and

ércent in 2000. Rep. Hinojosa notes that Vice-Dresident
sily won Benchmark 15 with 68 percent of the vote but

d have lost with 48 percent of the vote in Proposed 15.

ous state and loczl officials have submitted comments echoing

ressman Hinojosa's sentiments with respect to Proposed 15.
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who recrssents

e s Rep. =Zincsos

Je nig recenc eposi&;:: i:ﬁcr
-.tigation, Penz stated that in a razs for
rrorszed LE, an Hispanic-preferred candidaze
tixmely” ioss Tena’'s opinion was based on the Inciusion in
?rcoosed 12 ci Rnglo areas in the south like Earlingen and
ccuntles in the north such as Bastror, comcined wizh low Hispanicz
curnout compared to that of the added Anglo pcorulation. Pena
Der T 10-2I, 1é-19. Other elected ocfficials have expressed
similar concerns

M2 JEF, and MALC, have submiz-ed comrencs
LULRC and MRLC submit that the propos

Several Eispanic advocacy organizations such as LULAC,
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saZs district for Hispanic voters. During a mes:iing with LULAC
cIZicials, Stacte Rep. Jim Sclis (H), who represents areas of
Camerorn County, referred to McAllen as the “anchor for Hispanic
cower i1n the Valley,” and to Harlingern as the “anchor for Anglo
pcwer and wealth in the Valley.” Benchmark 13 keeps McA;leq
Togetner and excludes Harlingen; Proposed 1 a
third of Mcillen and includes all of Harl:

cntrasc, MALDEF cont S will continue

m I2r Hispanic votar o us, Nina

MELLDEF's representai.ve, ex view that

iI remalns a seat wnere His elect their
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comment on Proposed 15. his nversation,

d_flerent emDhas,s saving

at, as proposed, the dostr:c

© fcr Hispanic voters to elscz, b

in on whether this remeained a “safz” sea:. Perales
cirtizenship, registration, and turncut levels are

crder to adequately assess Hispanic veLing strength;

s:ized that Hidalgo and Cameron C 1es have alwavs had

nout than other Texas count:ies.
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Mcst commentators agree chat Hispanic
ccmrrise the majority of P*ooos;d 15's =lec

C -1
torzte, despite the
that 1t has an SSVR level of 57.% percent Several persons
submitted informat:ion discussing the relevance of turnouc
gcistration to the ability of Hispanic votsrs in the valley
ect thelr candidate of chcice X

= We nave rece:ved exper: reports from r. Henr. Flores, Dr. Andres
Titerina, and Jr. Jorge CThapa wnich discuss the sresent dav and historical

(concinued. . .)
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Prxcoogsd 28 A majority of the comments, including thcse
-rom e_ected oIficials, advocacy groups, including MALDEF and
-<LRC, and most experts consider Proposed 25 a safe disctrict
wnere Hispanic voters have an ability to elect their candidates
oZ choice. At the same time, some have guesticned whether
rroposed 25 would be “highly likely to elect” & minoricy-

prelerred candidate.

These concerns focus meinly on the geographic configuration
of Propcsed 25. Given the sheer size of the district, some
contend that the district pits two very differenc Hispanic
communities against each other: one in South Texas and one in
Austin with a resulting decrease in the potential for Hispanic
electoral ability. One elected official noted the proposed
configuration was like "putting Washington and New York City intoc
one Congressional District."

Rep. Lloyd Doggett (A), the Democratic representative from
enchmark 10 in Austin, describes Proposed 25 as “a dumbbell
~strict” where half of the population is located in Travis
County and the other half is located “down in the Valley” in
fidalgo County. Rep. Doggett and State Senator Gonzalo
sarrientos (H), who also represents the Austin area, fear that
the proposed district will create significant geographic tension
petween Hispanic voters in the Valley and Hispanic and other
voters in Austin.

-
=
a

Hispanic commentators have noted that the concerns of the
residents of the Valley are very different from those of
residents of central Texas. There are significant dififerences
petween the socio-economic levels of Hispanic voters in the two
&reas. State Rep. Eddie Rodriguez (H) stated that he finds
Proposed 25 “offensive” because two Hispanic communities like
those are paired, simply to create a new majority Hispanic
district, without regard for the interests of those who live

there.

These individuals and groups have also raised concerns with
respect to how the proposed district's tremendous size will
aZZect the ability of Hispanic-preferred candidactes to wage a
competitive campaign against any well-funded Anglo opponent.

(. continued)

impediments that affect the turnout and voter registration rates of Hispanic
votrers in Soucth Texas. In addition, congressional and state represencat:ves
Irom south Texas, as well as Hispanic advocacy groups, including LULAC and
MRLOEF, have emphasized the role that turnout and voter registrat:ion play with
reéspect to the viabillity of Hispanic opportunity districrts there.
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€X, & z funds. Tk
°one previcusly anmncunced Hispani ndida re Velley, Kinc
Fiores (H), recently a“onbed cut of the race fcr Proposed 25 on
-ecemper 4, 2003, saying that he would be unabls tc raise
sufZiclent funds to compete with Congressmarn DcggeIt

Benchmark 2¢/Droposed 2¢: Several sources have commenced

tnat Benchmark 29 is a distric: in which Hispanlc voters can
e¢lect a candidate of choice and that its incumbent, ep. Gene
srsen, 1s the mincrity cand:deate of choice. Nene of the commencs
indicated that the district nesded to have its Hdiscanic
topulation increased in order to elect Hispanic-prelsrred
zznd:rdates

Rep. Green claims he is currently the Hispanic candidate of
cnfice and peinted to his sccrecards from minority organizations.
gave him a grade of 7Z percent anc the NAACP rates him at
srcoent He ncoted that he has lost the Ancle vcte in his
_____ "12I, SC his re-electlon has only been poss;ble due to
1T supoero
We alsc have resceived a large number <f comments concerning
1282 districts in which veoters believe that the mInority
ToTmMUniTY o exerts a significanc, if not decisive, influence in
cnarescicnal elections.

Benchmark 9/Proposed 2: Minority els
3IVOCECY garoups cons:ider Benchmark 9 to be an i1nilue
z=ncnmark 2 is comprised of the following whele coun
N =

Tles:
~ampbers, Galveston and Jefferson. Abours r'ou" percent of Harris
“tunty 1s alsc in the district. The district’'s plack CVAP is
--.3 pexrcent, and the Hispanic CVAP is 2.7 percen The combined

h ct is 8.%

. -
r;nor;ty CVAF 1s 31.0 percent. The SSRV for the distr:
cercent. Since 19296, the distr-st has He=n regrzsenced by Anglo

Under the proposed plan, the major:ty of Sernchmark 9, 47.7
laced into Propcsed 2 with ths rema:nder in Propossd
roposed 2 is made up of all of Jefifsrscn Countcy,
72 percent of Libertv Counzv, and cen perxcent of
-

Ga_veston and Chambers Ccuntiss nave been
remeved. The district’s black CVAP s 19.2 percent,



and the Hispanic CVAP is 8.1 percent. The comkinsd minorizv CVAE
ig 27.3 percent The SSRV for the disirict is 6.7 percent.

Whiie Rep. Lampson has remained in the district, ns has besz
paired with fellow Anglo Democrat, Rer Gene Greern, the incumbent
in Benchmark 29 It 1s assumed that Rep. Green wl:l move back
into his district, and Rep. Lampson will face a =epublican
challenger

Rep. Lampson expressed his objection to the proposed
redistricting plan. He said that he is elected to office in
large part because of the support of black voters. He stated
that the new map deprives minority voters of responsive
representation, and over 100,000 minorities in JeZferson Councy

ave been placed into Proposed 2, where they will have no

:nfluence due to that district’s heavily Anglo Republican
character.

Minority and Anglo legislators and local officials have
noted that black voters in the Cities of Beaumont, Galveston, and
Port Arthur are placed in districts where their needs and
concerns will not be met. Under the proposed plarn, black voters
from Galveston County have been removed, and in their place are
black voters from Liberty County. According to residents of
Senchmark 9, African Americans in Jefferson and Galveston
Counties have formed a long-standing community of interest. They
share similar needs, industries, and lifestyles whirle black
residents of the largely rural Liberty County have nothing more
i common with the black residents of Jefferson County than skin
coler. They told us that black voters are now placed into
districts where their voices will go unheard, and their influence
will be lost. Manv black voters have been placed into Proposed
14 and 22, which are represented by Anglo Republican Reps. Ron
Paul and Tom Delay, both of whom repeatedly receive an F on the
NAACP score card, while Rep. Lampson routinely receives a B.

Benchmark 10: Benchmark 10 is comprised of Tr
The district has a 11.7 percent black CVAP, and a 2 percent
Eispanic CVAP. The SSRV rate is 17.9 percent. Llovyd Doggert, an
Anglo Democrat, has represented Benchmark 10 since 1994. Under
the proposed plan, District 10 is spli: into several adjacent
districts, dividing up Travis County for the first time and in
essence eliminating the district as it has existed.

avis Countv.
1.9
3%

Rep. Doggett has stated to us that the electcr
Benchmark 10 is a coalition of black, Hispanic, and ral
voters, who unite to elect their candidate of chocice. This
coalition has supported him in each election. 1In cthe 1994

general election, he had opposition from an African American

Anglo
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Tzncdldats ZsT. D0ggett was uncppossd inm the 1858 primary, but
Y2 azalinst ancther Alrican American candidate irn the general
=z relleves that both elections show that he ls the candidate of
cncice ©f mincriiy velers He hzs had nomznal cppesition from
_ZzE-200C2

State ancd local elected off-cials tell us that Rer. Dogget:
s the candicdate of checice of bozh black and EZisranic voters. It
s their view that if he did nor have the suppcrt of bilack and
Zispanic voters, he would not win the general election. In the
1994 genev l eWec:lon Teresa Doggett (B) opposed Lloyd Doggett

h

upported Lloyd Dogge;.. In Benchma_k lO, minoxr:
vcters come together on “issues,” as opposed to race. There is

an unofficial slating process whereby Bnglo, black and Hispanic
-eaders coalesce their support behind a pthludlar cand:idate.
Tnls explains in part the long history of electoral successes

[IEEEE]
03
b

T black and Hispanic candidates have enjoyed. Senate District
, wnich includes Benchmark 10, is presently electing an
iszanic, and black cofficials are alsc elscted countyw:ide.

-

The advocacy groups alsc weighed in with respect to the
izatzcn of Benchmark 10. MALDEFT refers o benchmark 10 as
an 1nfliuence aistricc for Hispanic voters. LULAC's comment
-=7t2y mirrers the views of the.r expersz, Dr. Pclinard, that
= a safe “minor=z-yv” disc
an American, H:s
tri-sthnic coalil
her as a bloc.
heir checice in ‘“cen
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~zT.  The LULAC letter
nd progressive Anglos have
ch selects candidates

iy elect minority
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Benchmari 1, 2, 4, 11, and 17: The con
L the comments concerning these districts 1
7Zte in these districts, overwhelmingly in s
wiite Democratic incumbents there, in every i

"atic incumbent “over the top" in his el

“ns 1s sc because the white vote in these icTs was spl1
Zzirly evenly betwesn the Democratic incumbe and the Republican
cha.lenger. Thus, they claim that the mincrity vote plavs a
pstantial 1f not decisive" rcle in elzczing these individuals
<z Jongress. These comments also ¢laim that all the Anglo
nzat.ves from these distr:cts are responsivs to the needs
I theilr minority constituents as reflected in thelr votes in

ent theme found
he minority
f eaCh of the
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Congress, tnus satisfying another Ashcrof: factor for determining
" 3/

minority influence.:2

We have received written comments with regara to some Qor al
of these alleged influence districts from, among cthers, the
Texas State NAACP, MALDEF, Reps. Turner and Edwards, and several
minority state legislators. We have also heard these comments in
meetings with several Democratic representatives, including Reps.
Sandlin, Turner, Edwards, and Stenholm, representazives of the
state NAACP and several minority state legislators. In addition,
we have received reports of Drs. Allan Lichtman and Richard
Engstrom, prepared for pending litigation involving the proposed
plan, alleging that some or all of these benchmark districts are
minority influence districts.i/

C. Factual analysis

l. Analytical standard

Section 5 inguires into the effect of proposed voting
changes on the “ability of minority groups tC participate in the
political process and to elect their choices to office.” Beer v.

Jrated States, 425 U.S. 130, 141 (1976) (internal quotation marks
omirtted) .

In the past, the United States District Court for the
fistrict of Columbia and the Attorney General both understood
that when reviewing redistricting plans, the level of minority
voting strength protected under Section 5 consisted onlv of those

47 This informat:ion has been relayed to us in written comments as well

as in meetings. Both the NAACP and Hispanic organications have given to us
their “report cards” for Texas congressional representatives, which grade
Members of Congress based on their votes on issues of importance to the
respective minority communities. Reps. Sandlin (Disc. 1), Turner (Dist. 2)
and Edwards (Dist. 11) all receive very high grades. Rep. Stenholm (Dist. 17)
receives moderate, but passing grades. Congressman Hall (Dist. 4), however,
consistently receives very low grades from both the NAACP and Hispanic
organizations that are only slightly better than the lowest-scored Texas
Republican representative. Thus, claims as to minority influence in this
district would appear to be weaker than those for the other four districts.

% Dr. Lichtman’'s report points to Benchmark 1, 2, 4, 11, and 17 as
minority influence districts, while Dr. Engstrom’s report appears to make thos
claim only for Benchmark 11 and 17 and only as to Hispanic voters. MALDEF's
position on influence districts is consistent with and relies on Engstrom’s
report. Both of these reports, as well as other information we have gatherad,
lend credence to the claims that minority support for the Anglo incumbents in
these districts is overwhelming and important to their reelection in 2002.
However, none of the experts has done a similar analysis for elections prior
To 2002.
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ZLETTLCLs I whith mincrity voters could reascnazly be expected
T2 2l=2Ct thelrx cand:dates of choil cn.if Minoritiles’ a-ilisy to
£.2CT thelr prelsrred candidates has teen judged crimarily by
wnethsx historically thev have been atls zo contrzl election
cuTcomes IZ sc, zhat ability is proctscted by Szciion 5 frcom
“cacksliding.” Zsoygia v. Ashcrofs, 123 &, Ct. at 2310

Gecrg:a has substantially expanded the factors that must be
assessed in the Ssction 5 inquiry in order to determine whether
or not there has been “backsliding” of minority veting strengch.
The Court defines this expanded inguirv as a “tozalicy of
clrcumstances” test, a test that requires a thres-rcreng
assessment inveolving an “examination of zl1 the relevant
circumstances” which are described as (L; the “ab:lity of
mincricy voters oo c7ect their candidaze of choice;” (2) “the
extent of the mincrity group’s opportuniiv to participate in the
pclitical process;” and (3) “the feasibility of crsating a non-

1
retrogressive plan.” Id. at 2811l

We believe tZnzt the type of analvsis that prong one reguires
witnl regard to “"szie” or “ability to elect” districis - disctricts
1nowhich “it ig highly likely that mincri:zv voters will be able
tZ erect the cand:idate of their choice” - is the same type of

vsis we have traditionally done in ocur Secticn S analyses.
dow this has been done and will continue o be dcne in examining
Irrst categcr of districts describel in Gecrz.az 1s set forth

D Low

a. Abilitv -2 elect or “safe” dis<r:c=os

Tc control elsczion outcomes, (1) mincraty versrs need
Jenerally to unite behind a preferred cand:dace; and (2) the
cnosen candidates must usually prevail IZ both are true, the
cters possess the electoral ability prctacced by Section 5 from

T

retrogression. II either element is missing, minority population

czn be reduced without violating Sect:ion 3, even in the case of a

rict in which members of a minoricy croup(s) constitute a
Iy oI the pcpulation. Both elementz depend upon the past

behavior of vorersz. ¥

P

£ @uidance CZoncernino Pedistricting and 2ecroaression Jnder Sectien

2f zhe Voting Riahts Izc, 42 U.S.C. :1873c, [Guidance] 66 Fec. Reg. 5412, 541
.gan. 18, 2001).

bJ un

=’ Cf. 28 C.F.F. 51.28 (using elect:ion rezurns and voter registration

data :n Section 5 determinations); Guidance, 56 Te=d. Reg. at 5413 (“election
arstory and voting patterns within tne jurisdiczicn, voter registration and
turncut infermaction, and other similar -nformazicn are veys important to an

(contznued. ..}
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The first, and more difficult, guestion is whether mincrity
voters in a particular district usually unite behind a single
candidate. While the candidate's race is irrelevant tc the
question of whether the individual is the minority communities'
cancidate of choice, most experts examine contes:ts featuring
candidates of different races or ethnicities because it is in
those elections that the behavior of voters is most easily
ascertained. If minorities normally splinter their vote among
different candidates, they usually will not be able to control
the outcome of an election. A unified minority vote is often
referred to as “cohesive.”/ (Courts have not found it necessary
to establish a threshold level for legally significant cohesion.

Because of the secrecy of the ballot, whether minority
voters are cohesive and at what level cannot be determined by
election results alone and must be estimared statistically.

There are several accepted methodologies. The appropriateness of
each depends in large part upon the data that are available and
the jurisdiction's demographics. The most preferable and most
widely-used is ecological regression, either bi-variate or multi-
variate, again depending upon the particular circumstances
presented.®’ By plotting the relationship between the actual
vote for a particular candidate in a precinct and the precincts's
demographics, the regression estimates the level of suppert, by
race or ethnicity, that the identified candidate received within
the district. Regression analysis cannot predict the behavior of
the non-voting population because results are based exclusively
upon the behavior of actual voters. When selecting the relevant

¥/ . . continued)
assessment of the actual effect of a redistricting plan”).

¥/ pespite differences between Sections 2 and 5 of the Voting Rights
Act, minority cohesion under Section S5 is similar to that required bv the
first precondition for Section 2 claims that minorities are “politically
cohesive.” Thornburg v. Ginales, 478 U.S. 30, 50-51 (1986). See also Georcia
123 8. Ct. at 2514 (“[I)t is of course true that evidence of racial
polarization is one of many factors relevant to assessing whether a mincrity
group is able to elect a candidate of choice or to exert a significant
influence in a particular district.”),

% In most areas of social science, regression analysis deals with data

based on individuals. 1In the ecological regression of election results,
analysis is based upon the data of aggregate behavior, namely election
results. The methodological assumption underlying both is the same. The
Supreme Court has ncted that regression analysis is one of the standard
methodologies identified in the literature to assess the cohesiveness of the
minor:ty vote. Thornburg, 478 U.S. at 52-3, n.20. Other statistical methods
of analyzing group behavior that have been used in voting cases include
homogenous precinct or extreme case analysis, probit or logit analysis, or
ecological inference.
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Creclnct CEMOgYarfnics against which to £lot the vets zotal in
Cn&at precilncI, the mecrs accurate portrait one can get of the
actual e.scTorate, the more accurate the estimate ¢ vorer
behavior.¥ For tha:t reason, experts sesk tc utilize voter
turnout cata by race and/or ethnicity. When such data are not
availabls, the judicizlly-accepted practice g tc ss:ilimacte the
turncut rate as part of the regression analvs.s

The second question is whether minority-preiferrsd candidates
usually prevail in the district in questicn. For endogenous
electiong - in this case congressional elections - this is easy:
success 1s measured by whether the minority-preferred candidate
wen.  For exogenou s elections ~ in this case elections other than
congressional races - “winners” are candidates who capture the
majoricy oI the vots within the voting precincts ccntained in a
varticular congressional district. For example, tocaling the

V
votes 1in statewlde contests for those pracincts that constitute a
=3

benchmark congressional district, we can estimate, based upon
tast periIcrmance, how the electorate in that distric:t has
pehaved

We chen turn to the propesed plan, reaggregating the
Lracincts 1ntd the new configuration to determine whether the
ﬂ;ncrL:y@Lefe“*eH cendidates identified bv regress:ion analysis
woulld prevarl in the proposed districts. <Congressional election
r2sults ars confined to the voting precincts tha:t remain from the
cid distrIce Where there has been a sign.Zicant change in the
configuration of a district in the proposed plan, the past
congressicnal elect:ons would not be useful for pred:cting future
resulcs For the exogenous elections, results are avarlable for
a.l, or 1in the case of local elections, a s:gnificant portion of,
tne veoting precincts included in the new districts. As with
benchmark districts, future electoral success is predicted on the
casis of the behavicr of voters in past el=czions. The focus is
alsc on behavior of voters in the district as a whcele and not

2’ Reg:istration by race is the most accurate DaSE The next most
rzliable are estimates of racially identifiable regisctration figures, such as
in Texas, Spanish-surnamed registration, followed by voting age population,
and then total population. 3But, the further one gezs awav from the actual
composition 2 the electorate on election day, the less confidence there will
D& .n the estimaces.

' Exogenous eslections can include contests “or United States Senator,
aoernox, =2tc., for which voters in 2very voting precliact across che state
<cast therr ballots and resulrs can be isolated Zor any current or proposed
district. Exogenous elections alsc include local concests for clLtVv, county,
cr state serats/house where the jurisdiction (e.g. Houston) encompasses all or
& majcrizyy of the current and/oxr proposed congress:cnal districs.
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whether the past electoral performance of an incumbent indicates
probatle re-election.

With all of this data in place, a picture emerges of how
changes in redistricting will affect the ability of minority
voters to elect their candidates of choice by comparing past
performance of minority-preferred candidates in the benchmark
district with the anticipated behavior of minority voters in the
proposed district. These assessments are tempered by an
understanding of the unique circumstances that may accompany some
elections and can skew some results. The opinion of the minority
community can also play a significant role in judging whether a
candidate is preferred by the minority community, particularly
when election results are ambiguous.

b. The expanded analvsis required by Georaiz

"The totality of circumstances inquiry established by the
Court in Georgia has considerably broadened the traditional
Section 5 inquiry. First, in prong cne, the Court adds a new
category of districts that are somewhat different from “safe” or
“ability to elect” districts discussed above. The Court
describes this kind of district as “a district in which it is
likely - although perhaps not quite as likely as under the
benchmark plan - that minority voters will be able to elect
candidates of their choice.” Id. at 2511. This definition
includes districts where the ability to elect candidates of
choice is maintained, and thus is similar, if not exactly the
same, as districts that we have considered as “safe” or ability
to elect” districts in that minority voters will be able to elect
candidates of choice, albeit with more risk. By this defin:tion,
many of the districts we have examined in our traditional
analysis fit this description.

The Court also includes in this category districts in which
minorities coalesce around certain candidates but with uneven
results, winning but also losing.2! By this defin:tion, such

#'  These districts are described as having the promise of increasing
"substantive representation” because they will create “coalitions of voters
who together will help to achieve the electoral aspirations of the minority
group.” The Court went on to note that in such districts there is a “risk
that the minority group’s preferred candidate may lose,” but that despite this
risk, such districts may be advantageous:

(Tlhere are communities in which minority citizens are able to

form coalitions with voters from other racial and ethnic groups,

having no need to be a majority within a single district in order
(contznued. . .)
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districts are somewnat different from what we have considered as
safe or akility to elect districts. Ncnetheless, we believe they
shculd be assessed in a manner similar to the way we analyze
districts which axe highly likely to elect mincrity voters’
candidate of choice, although they arsz not entitled to the same
welcht as “safe” districrs.

Prong 2 reguires examination of ye: another category of
districts in which “minority voters mav not be able to elect a
candidate of choice but can play a substantial, if not decisive,
rele in the electoral process.” Gecoraia, 123 &. Ct. at 2512.
Alzhough such minority “influence” districts are not further
explained by the Court, the addition of an unspecified number of
these districts can provide an offset for the loss of a safe
seat. Id. at 2513. Therefore, we address whether Texas has
aaded any districts in this category which could offset any loss
irn the “sale,” ability to elect, or ccaliticon districts.

The inquiry required under prong 2 also regquires

ccnsideration of two other factors: changes in legislative
positions of power held by minority voters’' representatives of
choice and whether representatives elected from districts
crotected by Section 5 support the propcsed plan. We alsc
addrsss these considerations.

Finally, prong 3 reqguires examinac-on of the “feasibility of
Irzzting a nen-rectrogressive plan.” We have considered this
factor as part of our retrogression analysis in the past,.®/ By
speciiically noting this as a separate prong in the totality of
circumstances analysis, we believe the Georgia decision increases
tnhe importance of this factor. Thus, we alsc specifically
cons:der this factor.

2. Analvysis

2 (...continued)

to elect candidates of their choice. Those candidates may not
represent perfection to every minority voter, but minority voters
are not immune from the obligation to pull, haul, and trade to
find commeon political ground, the virzue of which is not to be

slighted in applving a statute meant to hasten the waning racism
in American politics.

122 2. Ct. ar 1512 (guoting Johnson v. De Grand., 512 U.S. 987, 1020 (18%54).

i

= See Guidance, 56 Fed. Reg. S413. (“If a retrogressive redistricting
plan is submitted, the jurasdiction seeking preclearance of such a plan bears
the burden of aemcnst*a:;ng that a less-retrogrsssive plan cannot be
reasonably drawn.”



Our examination of the proposed plan indicates that it will
lead to an impermissible retrogression in the position of
minorities with respect to their effective exercise of the
electoral franchise. The primary focus of our analysis has been
on the safe and coalitional districts to be considered under
prong one of the Georgia decision. 1In the proposed plan, the
number of districts in which minority voters are a majority of
the VAP remains the same, and there is an increase of one
district where minority voters are a majority of the citizen VAP.
However, with regard to minority voters’ ability to elect the
candidate of their choice - the so-called “safe” seats -- there
is a net reduction of two seats. There is an increase in one
coalitional district, but we do not consider this increase as
effectively offsetting the loss of one safe seat and certainly
not two safe seats, as here.

With regard to majority Hispanic districts, there is an
increase of one majority VAP district, but no change in the
number of majority citizen VAP districts. However, as compared
to the benchmark plan, the net result of the proposed plan
reduces by one the number of districts in which the Hispanic
minority community can “safely” elect candidates of their choice
to office. In the benchmark plan, Hispanic voters have the
ability to elect the candidates of their choice in the following
districts: 15, 16, 20, 23, 27, 28, and 29. 1In the proposed plan,
Hispanic voters can no longer elect their candidate of choice in
Proposed 23, and it is no longer “highly likely” that they will
be able to elect their candidate of choice in Proposed 15. The
state offsets the loss of one district in the proposed plan by
Creating a new majority Hispanic district in Proposed 25, which
appears to allow Hispanic voters the ability to elect their
candidate of choice. Moreover, while Proposed 15 is no longer a
“safe” district, it is not a total loss; it moves from the “safe”
category to the “coalitional” category. The state, however, has
not created any additional coalitional seats besides Proposed 15
to offset the net loss of one safe district.

With regard to majority black districts, there are no
majority VAP districts in either the benchmark or proposed, but
there is one majority black citizen VAP district in the proposed.
However, as compared to the benchmark plan, the net result of the
proposed plan reduces by one the number of districts in which the
black minority community can “safely” elect candidates of their
choice to office. 1In the benchmark plan, black voters have the
ability to elect the candidates of their choice in 18, 24, 25,
and 30. In the proposed plan, black voters can no longer elect
their candidate of choice in Proposed 24. The loss of Benchmark
24 has not been offset. There has been an enhancement of *the
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blacxk population in Proposed 9 when compared to Esnchmark 25,
wnhich makes it “safex;” but this enhancement has not changed the
Zundamentzl ability of black voters to elect their candidate of
choice in benchmark 25.%/

Selcw in part (a), we examine in decail the districts
pertinent to the first prong of the Georziz decision These
inclucde both the Benchmark and Proposed 15, 23, 2¢, and 29;
Senchmark 25/Proposed 9, which are in the same arez of Houston;

e
and the new majority Hispanic district, Proposed 25.3%

We have also carefully considered the second and third
prongs of the Georagia decision. In part (b) below, we address the
factors making up the second prong of the Georulsz totality of
circumstances analysis. We first consider the proposed plan’s
impact on influence districts. Our review shows that there has
been a net reduction of two influence districts in the proposed
plan. We view Benchmark 9 and 10 as influence diszricts, which
have been eliminated in the proposed plan, and nc new influence
districts are created. We next consider the view of minority
lawmakers, and then the gain or loss of seniority and power in
Congress of legislators who are representatives of choice for

23

We note here - and as is evident in our detailed discussion of the
rndivicdual districts below -- that the districts that were most difficult to
analyze and categorize were Benchmark 25 and Proposed 15. As discussed, our
f£inal conciusion, after very careful analysis of all pertinent factors, is
that Benchmark 25 is a safe district and Proposed 15 is a coalitional
district. When categorized in this way, we find the retrogression described
above. However, there is a similarity in one aspect of the election results
analyzed in Benchmark 25 and Proposed 15 - in both districts the minority
voters’ candidate of choice in statewide elections is receiving a similar
margin of victory. This factor would argue that both districts should be
categorized the same - either as safe districts or as coalitional.

Viewed in this manner, the proposed plan neonetheless would still be
retrogressive under prong one of the Georgia decision. If both Benchmark 25
and Proposed 15 are viewed as safe districts, there would be a reduction of
safe black districts from four (18, 30, 24, and 25) to three (18, 30 and 9).
The numper of Hispanic safe districts would remain the same (creation of
Proposed 25 would offset the loss of Benchmark 23). There would be no loss or
gain of coalitional disctricts for either group. If both districts are viewed
as coalitional, there would be a net loss of a safe Hispanic seat (loss of
Benchmark 23 and 15, offset only bv Proposed 25) and the addi:tion of only one
coalitional district ( Proposed 15). For blacks thers would be no net loss of
safe black seats (18, 20 and 24 under the benchmark as opposed o 18, 30 and 9
under the proposed plani; but there would be a loss of a coalitional seat
(Benchmark 25 would not be replaced).

2’ Qur review of the evidence presented by che state with respect to
other “safe” districts leads us to believe that districts 16, 18, 20, 27, 28,
and 30 elect candidates of choice in both the benchmark and proposed plans.



minority voters. In sum, it appears each of the prong 2 factors

weighs against the proposed plan and supports the conclusion that
the proposed plan is retrogressive.

Finally in part (c), we examine prong 3 of the totality of
circumstances analysis -- the feasibility of non-retrogressive
alternative plans. This factor also supports a conclusion that
the plan is retrogressive.

a. The First Prona: Safe and coalitional districts

Benchmark 24/Proposed 24: Benchmark 24 in the Dallas-Fort
Worth metropolitan area is a “safe” minority ability district.
The combined black and Hispanic VAP is 54.6 percent; combined
black and Hispanic citizen VAP is 46.3 percent. Proposed 24 is
fractured into six districts, none of which provide minority
voters with the ability to elect their candidate of choice.
Proposed 26 has the highest minority population of these six
districts, with black and Hispanic VAP of 27.4 percent and black
and Hispanic citizen VAP of 23.5 percent.

We begin with the Balderas litigation, which created the
benchmark plan. In examining Rep. Frost's district, as it
existed in 2000, the court determined it was not one of the eight
required to be protected under the Voting Rights Act. However,
the court did determine that Rep. Frost was the dean of the Texas
delegation and, given the powerful positions he held in
Washington, believed it was important to provide him with a
district in which he could reasonably get re-elected. Therefore,
the court altered the 1996 plan, increased both the black and
Hispanic voting populations in the district, and took out Anglo
population that tended to vote Republican.

The state claims that no minority group is large enough to
control the Democratic primary in Benchmark 24. Exh. D at 8.
However, the state concedes in its submission that “a district
with a Black plurality and a Democratic Party majority will
typically be winnable for a serious Black candidate.” Ibid.
(citing Dr. John Alford). The status of Benchmark 24 rests,
then, on whether blacks constitute at least a plurality of the
electorate in the Democratic primary.

Evidence from all sources indicates that blacks currently
constitute a majority of the electorate in the Democratic primary
in Benchmark 24. Black voters generally vote cochesively and
therefore, can elect the candidate of their choice in the
primary. Anglo crossover voting allows black candidates of
choice to win consistently in the general election. All experts,
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includins one retazined by the stace, agrss that black voters
sonzrcl -he Democratic primary and can e_scT thelr candidate of
chcice .=

The state's evidence does not supgcrt its claim that blacks
do not constitute at least a plurality cf voters in the
Democrz-ic primarv. Indeed, the election data it provided us
suggest a contrary result, with minericty-preferred candidates

4 voting precincts and
the same elections under Proposed 24. These data also

a2t the only time Rep. Frost faced minority challenger in
erazl elecz:ion, he was the overwhelming choice of the
mincricy community. The relevant regrassicns provided by the
szate indicate that in the 2002 general election, 52.6 percent of
-ne vote for the winning incumbent Fros:t came from black voters.

o
winning exogenous elections in Benchmaxx 2
2
a

ion analvsis shows, contrary to the state’s
ack voters do constitute a majority of the
‘n the Democratic praimary.#¥ Secause the state admits
1s racially polarized and that Anglos crossover to
inorities in the general election to allow the
nominees to prevail, minority electoral ability in
aepe“as upon whether black voters control the
rimary. The available irnfcormation uniformly

hat thev do. All other experts addressing the
black voters currentli ccntrol the primary
cherefores, determine the winner of
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res showed that black vecoers likely constitute at
ent of the voters :in the Dew Cratlc primary

~ed, and curren:lv can ccntrol the Democratic
ct their candidate of chcice Regress*on
he 2002 primary electicns show mincrity voters

N

“Blacis do control the pr*mary in (benchmark] District 24 and the
"~“a*da e of choice usually prevails. Testimony of Dr. Keith Gaddie to the
Senatce Commiztee on Jurisprudence, (July 22, 2003! In recent depcsition
zestomony, Dr. Gadéie reaff:rrmed that “District 24 was a district where
mincrity voters were in control of the Democratic party primary.” Deposition
of Dr. Ke.ch Gaddie, (Nov. 22, 2003} [Gaddi= dep ! at 16. Gaddie also admits
-natc there .s no occasion where black voters’' cand-date of choice has lost in

“he general election in Benchmark I Id. at :8.

Due to low Anglo votar turnout in primaries, low Hispanic turnout in
Jenera iect.ons, and a limited range of percentages of Hispanic population
ACYOSS PreCINCTs, Our regressions comoined black and Hispanic populations.
Aiznin -ne minority vote in the Democrat:c primaries, population and turnout

levels clearlts

8
.
Y

showed chat blacks consczizuted a majority of votrers.
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cleaxly in control of election outcomes. Black voters ars
cohesive in each election.

We also analyzed primary elections from earlier years such
as the 1996 Democratic primary and runoff for Texas House of
Representatives District 90, and the 1998 Democratic primary for
Texas Attorney General. Where black voters are cohesive, they
control the primary.?’ 1In general, we find that black voters are
cohesive in the primary, and they can control the election
results. In endogenous general elections between 1992 and 2002,
our regression analysis showed that virtually all minorities who
cast ballots in those elections voted for Rep. Frost. Likewise,
in exogenous general elections, the estimate of minority support
for minority-preferred candidates within Benchmark 24 is 100
percent.

In addition to the election data, all other available
evidence indicates that Rep. Frost is the minority communities:
candidate of choice in Benchmark 24. Minority leaders state that
he is their preferred candidate and that, if some day he were to
fall into disfavor, blacks have the power to elect someone else.
The “scorecards” of minority groups give him exceptionally high
marks, providing some indication of his responsiveness to
mincrity concerns. Two influential Republican legislators, Rep.
Phil King (A), a member of both the House redistricting committee
and the conference committee, and Sen. Bill Ratliff (A), recall
concerns expressed during the redistricting process for the
preservation of the ability that Benchmark 24 provided to
minority voters to elect a candidate of choice.

Both the final house and senate-passed plans were non-
retrogressive alternatives.2®/

¥/ The 1998 Democratic primary for attorney general was between Kelly
(A), Mattox (A), and Overstreet (B). The black candidate did not enjoy the
overwhelming support of the black community, failing to win a majority of the
black vote in neighboring majority-minority District 30. The 1996 Democratic
primary in District 90 was between Brooks (B), Burnam (A), Deleon (H),
Hernandez (H), Hernandez (H), Ramirez (H), and Zapata (H).

%/ The plans passed by the house and senate and sent to the conference
committee restored black voting age population to benchmark levels; the final
plan lowered black population to the level criticized in earlier plans:

Benchmark (24 (1151C) 21.4%
Plan 1268C (House passed plan): 21.9%
Plan 1362C (Senate passed plan): 21.7%
Plan 1180C (early House Comm. plan) : 10.4%
Proposed 24 (1374C): 3.3%
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factors of no single minority community being capable cf
dominating the Democratic primary and the lack of cchesiveness of
black and Hispanic voters in the primary continue to exist in
Benchmark 25. As a result, black and Hisgpanic candidates of
choice cannot win.

The state's evidence does not support this claim. To the
contrary, its regressions show that during the 2002 Democratic
primary, black voters accounted for 58 percent of those who voted
and 67 percent of the runoff electorate.?’ Thus, black voters in
Benchmark 25 are already able to control the primary, largely
because the Anglo and Asian voters are overwhelmingly Republican.
During that 2002 Democratic primary election, Anglos accounted
for 42 percent of the voters. From 1996-2002, black voters
comprised a majority of the Democratic primary with a mean of 55
percent. Dr. Gaddie found that in the 2002 Democratic primary
for the congressional seat, black voters accounted for a majority
of voters. Hispanic voters, moreover, constitute no more than
five percent of the Democratic primary or runoff, rendering any
alleged split between black and Hispanic voters irrelevant.

Moreover, in most instances, the black majority electorate
exhibits a high level of cohesiveness. Dr. Gaddie states that
black voters are generally cohesive. Gaddie dep. at 35. The
state’s regressions also demonstrate that black voters are
cohesive in their voting patterns. It appears that black voters
cften vote together at a rate that is nearly 100 percent. The
anecdotal information that we received from both black and Anglo
contacts supports the claim that black voters are highly cohesive
in their voting patterns in Benchmark 25.

We analyzed nine statewide primary and general election
contests in 2002 in which we reviewed the results for precincts
in Benchmark 25/Proposed 9. Our analysis determined that black
voters are “often very cohesive” in Benchmark 25 and can elect
most candidates of choice. Minority voters are able to impact
election ocutcomes despite racial polarization.

While agreeing that black voters are cohesive, the state
appropriately notes that black voters did not elect their
candidate of choice in the 2002 Democratic Primary. Thus, the
state guestions whether black voters can elect their candidate of
choice in Benchmark 25.

i/ The state's regressions show that in the 2002 Democratic Primary race
between Bell and Robinson, Anglos accounted for 42% of the voters and black
voters were 58% of the electorate.

-37-



Sen 2% was an open ssat. (Chris 3ell (A
ok E,, arnd Robinscn wen a ma’cority of the
n the rrimary.i# Unlike most othsay €leCIiORS We
cnnection with :this and other submissicons, the
ec et differing
o estimates

ars twc Inhereant problems witlr the stats’s
The state does a uni-variate regression rather than
ate regression, which erroneously separates multiple
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z Timate votes Icr candidates.
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—~ PRep. Bell's deposition testimony regarding che 2002 Democratic

s consistent with the views that he expressed to us at the meeting.

i1ders himself to be the candidare of cheice of the Afr:ican American

- because he received a “sign:ificant percentage” of the black vote.
December 6, 2003 at 13-1i8.

~= The table below shows the percentage brezakdown of the black vote:

State Lichtman IJustlce
Bell 33% 7% 1 :2.5%
Robinscn §2.+% 51% |58%




vote Republican and not in the Democratic primary.2/ While this
could make a difference of a few percentage points, it would not
change the result. The outcome is roughly the same.

There was a run-off in 2002 between Bell and Robinson.
Inexplicably, the state does not run this regression. Black
voters provided Bell with 31 percent of the vote and Robinson
with 69 percent of the vote.3¥

The anecdotal information that we obtained as part our
investigation provides some context. The most significant
backdrop to the election was a feud between Robinson, who like
Bell was an at-large member of the Houston City Council, and
Houston Mayor Lee Brown (B). A consequence of this dispute was
that Mayor Brown and several other black elected officials
supported and campaigned for Bell over Robinson. This resulted
in what most persons familiar with politics in the Houston area
called an uncharacteristic split in the black community. Bell
obtained the support of the mayor, a black state senator, a black
state representative, and a black county commissioner. He used
this support to win enough of the black vote to carry the
election. State Senator John Lindsay (W) said that it has been
his electoral experience that black voters in the Houston area
are at least 95 percent cohesive. State Senators Tommy Williams
(W) and Kyle Janek (W), also of the general Houston area and both
of whom support the redistricting in the legislature, confirmed
that black voters are typically very cohesive.

Also noteworthy in Proposed 25's electoral history is Rep.
Kent Bentsen (W), who represented the benchmark district prior to
Rep. Bell. He received overwhelming black support when he ran as
shown in the results of the 1998 congressional race. This same
evidence of black support is evident in the 2002 senatorial
Democratic primary, where Bentsen had higher black support than
Ron Kirk (B), the popular former Dallas Mayor. Bentsen’'s support

&/ According to the Chair of the Vietnamese Advisory Committee of

Harris County, Michael Nguyen, while Asian voters do not tend to have strong
political party preferences, most vote Republican. They overwhelmingly
support white candidates over Hispanic or African American candidates. Thus,
it seems appropriate to discount the Other/Asian populations from regressions
done on Democratic primaries, as Dr. Lichtman did.

¥ More than likely our estimate of more than 75 percent support for

Robinson is inflated because if Robinson did receive that level of suppcrz, he
should have received a bigger share of the actual votes. It is likelv that
the black voters were more split than the regression data suggests and black

support for him may be less than indicated.

-39-



We Zcunz that a bplack candidace Inm o tne 1854 congressional
rzce was -niITlally the preference of plack voters over Bentsen
Tre estimaze IZor white turnout rate for the 18%4 electlon,
ncwever, 15 szigniizcantly higher cthan Zor the other primary
scnzests the Depariment reviewed in Benchmark 25. The results
Zrom 1594 in generzl appeared to raise a guestion about whether

lack voters back in 1994 could elect zheir candidates of choice.
jerermined that this could be atctributed to the possibility
the rac.al composition of the precincts in the district were
rent from today and tha:t chere likely were many more black
Tvorers Ln l3TEY CONRTESTS

The 2002 election cycle is the most _vhatlve to examine in

Tanchmari 23, not only because it is the mcst recent, but also

na ,
pzcause 22 18 the only one using the benchmark conriguration.

Tzually as ilmportant tce oux araWVC s is thar the 2002 genexral
=laccions nave four black-Anglc races whereas the earlier general
zl=2cTions hac none. Because the analysis oI Benchmark 25 seeks

- eramine the diffzrences in black voter performance, elections
witn & signiiicant number of black and Anglc cand:idates prove the

s that Benchmark 2I .S not a protected
an Anglo representative. This 1is
G

~-ntrary =2 the views of Dr. Gaddie, who has cestified that the
_-zz of Senchmark 25 must be cfiset in the proposed plan. Gaddie
s 1%-20; 24-36. State Representactive and redistricting bill
sronscy Phil King (A) alsc stated during his deposition that even
=% an Anglo 1s elected, & district can still be considered a
NEZTOorITY minority district Deposition of Phil King (Nov. 23,
o2 [King dep.] at 5:-54 In fact, he counted Benchmark 25 as
1 minorigy districc. Id. at ls, 97 Stats Senator John Lindsay,
: Republican whc voted in faver of the plan, tcld us that Anglo
zlecred cfiicials such as Bell are fullv capable of representing
mincrity communities. Since he has been in office, Congressman
5211 g had the support of the black community. The Texas NAAC?

a

zives him a high score, and minority-elected faderal and local
oz ‘223 contend that the Congressman is dcoing an excellent job
22 responding o the needs of the black ¢

In 1998, the black voters' candidates of choice lost some close
sonrests. The state analvsed Anglo-Hispanic races, wnich are noc as probative
i1 the instance of Benchmark 2&/Proposed 9 as are anglo-black races.
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W.th the black CVAP increasing 20.8 percent in Proposed 9,
it would appear that it is a more effective distric=. According
to the state’s expert report, Proposed 9 will be controlled by
African American voters, and will elect their candidate of
choice. Expert Report of Ronald Keith Gaddie (Nov. 21, 2003) at
13. His figures show that when the Democratic primary in 2002
was rerun using the demographics for Proposed 9, black voters
made up 97 percent of the turnout. Dr. Gaddie admits that the
state’s reaggregated results show the same black-preferred
candidates win in Benchmark 25 and Proposed 9, with one exception
from 1998. He cites the increase in black voter turnout as the
reason that Proposed 9 will be a “certain” performer for black
voters’ candidates of choice. When asked what would happen if we
disregarded voter turnout, Dr. Gaddie told the Department that
the turnout factor cannot be disregarded. He explained his
results are predicated on turnout.

Our analysis also concluded that proposed 9 is a stronger
district. Whereas Benchmark 25 is a Democratic district with
minoricty cohesion and sufficient white support to elect minority-
preferred candidates, Proposed 9 would be a very safe, majoricy
minority district where minority-preferred candidates of choice
are likely to win by very wide margins. In the configuration of
precincts comprising Proposed 9, the minority-preferred Democrats
all win, and, usually, by a very wide margin, up to 15 points.
There is no doubt that the proposed district is a very safe
majority minority district.

We also determined that Proposed 9 is comprised of a black
population that appears to turn out at higher rates than the
black population in Benchmark 25. In Proposed 9, there are no
homogenecus white precincts, and the white voters appear to
turnout at a lower rate than do white voters in Benchmark 25 and
at a lower rate than black voters in Proposed 9. The consequence
of this is that black voters clearly are in control.

In sum, Benchmark 25 is a district where minority voters
have an ability to elect; it is simply weaker than the very safe
Proposed 9. The difference is one of degree of ability to elect
rather than of kind or character. In fact, it appears that
Proposed 9 is much stronger than it needs to be to provide
minority voters with the ability to elect.

Benchmark 23/Proposed 23: Hispanic voters in Benchmark 23,
located in 25 counties mostly located along the border from =1
Paso to Webb County and including a portion of San Antonio, will
lose the ability to elect their candidates of choice in the

proposed plan. The Hispanic citizen VAP decreases from 57.4
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C 4%.8% pevcent, and cthe S8RV S5.3 percen:t
ercent. The extryesme polariz occurs in
23, wnen comcined with the voters
a maiorizy of the electorats trict, will
Elspaniz votsys will not be theixr
of checlicze.
3enchmark 23 currently afiords Hispanic voters the ability
zc elect a candidate ci choice. The ccurt in 3zlderas determined
TnET the prﬁcu*so* to the benchmark diszrict here was one of
rity minority districts from the 1$80s plan that was
under the Voting Rights Act. Mcrec : the state in

1 submission, all of the exg
rovided comments, agree tna: 2
where Hispanic voters can elec:t :heir candidate of

The state contends that Rep. Bonillz is the Hispanic voters’
daze of choice, and because he will bpe arkle to be elected in
creposed district, there is no leoss cf a Hispanic district.
TIr suppceYt, it cites one expert’s conc.usion in the Balderas
Ir_zl That in cne election in the 199%s, 3onilla received “up to”
<. vercent oI the Hispanlic support.

nCwe/er, our review oL the st ~cence does not support
Tnos zlaim.  For example, in The 2 =_=c->.on, which is the only
z_wotion fZcr which the state did a grzssicn analvsis, it
z37.mates that Rer. Benilla won 6.6 p of the Hispanic vote
:ni 30.% percen: of the Anglc vote. Furcther, Dr. Gaddie is of
ne view tnat Rep. Bonilla is not the H:span:ic voter candidate of
-1

As a par- of our analvs*s we conductad regressions for
=Ty cOngressional race since 1994, f:nding cthat Rep. Bonilla
as never been the choice of the Hispanic community. Further,
=ne level of electoral suppor: that he rsceiv from the Hispanic
zomman a el

s declined from

es
2 ¢%¢ o0 18.8 percen
hen dropped to 2.% percent in 2002

¥  pep. Benilla won the 2002 election by only a few thousand votes, and

!
zrzT voting was extremelv pelariced. Our anali'sis of voter turnout in the
zoes races showed chat Hispanic voter turnout ov izself was not sufiicient to
e_.ect candidates of cheice in anv genﬂfal electicn. The state’s regressions
snow tnat Hispanic vorers accounted for 41.3 tc 3+% of the electorate
zepending on tne election reviewed), Engic votzrs accounted for S1.1 to 54%
2% tne =lectorate, and black voters ranged from 4 4 Tc 4.8% of the tota
rczars. In contrast, Hispanic voters account Zcr more than 90% of the
e_zcocrate 1n che Democratic primary.

(continued. ..}
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We found that in almost every election in 2002, black voters
are cohesive with Hispanic voters, and Anglo vorters provided
enough crossover voting to elect the Hispanic candidacte of choice
in the general election; the exception being the congressional
contest. Similarly, the state analyzed 15 statewide races for
2002 in their regressions under both the benchmark and proposed
districts. Under Benchmark 23, candidates who are Hispanic
voters’ candidates of choice win 13 of 15 races. Gaddie Dep. at
128-129. The state’s expert admits that Hispanic voters can
elect their candidate of choice in Benchmark 23. Gaddie dep. at
129-131. Likewise, our analysis along with that of Dr. Lichtman
and Dr. Engstrom all conclude that Benchmark 23 provides Hispanic
voters the ability to elect their candidates of choice.

We discussed Benchmark 23 with Dr. Gaddie, who repeated his
previous statements that Hispanic voters can elect a candidate of
choice in the district. He says that, with the exception of the
congressional race, the results in 2002 show the district really
does perform for Hispanic voters. He believes, however, that
Benchmark 23 is a weaker performer than the Proposed 25.

Dr. Lichtman asserts that only Rep. Bonilla's incumbency is
allowing him to win in Benchmark 23 and even that will not be
able to keep him in the seat in 2004. He points to the trend
showing that an increasing number of Hispanics are registering to
vote and more Hispanic registrants are going to the polls and
voting. On average there has been an increase in Spanish-surname
registrants of one percent per year in the district, which, in
his view, means that Rep. Bonilla will be even more vulnerable in
2004 .2/

The state has provided updated Spanish-surname registration
information for this year. This confirms that as of the end of
September 2003, Spanish-surname registration increased from 55.3
percent to 56.2 percent in the district ./

¥/ (... continued)

# our review of election behavior in Benchmark 23 also shows a
continuing rise in Hispanic voter turnout. In the 1998 general election,
Hispanic voter turnout ranged between 33.7 and 36.3% in the races we reviewed.

¥/ There also is an increase in Spanish-surname registered voters ip
the precincts comprised by Proposed 23 from 44.0 to 44.6%. The increase is
net as high as in Benchmark 23 because a large portion of Webb Countv has beern
split out of irc.
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Lz rsrevious.y noted, &all pnrsons and groups whe commented
tel:z-z —naz Benchmark 23 provides Hispanic voters with the
sr:l17v T e_ect a candidate of choice. Minority and RAnglc
lszislzzcors alike say that, in Benchmark 23, EI Tanic voters
mom=wsl owho wing tne race, and one mus:t e & Eilspanic candidate
i criser o win the distric: No Anglc candidate has won when
ronning in 2 primary since 1930, Elections oY muni cipal,
csunte, and state offices show that Hispanic-prelerred candidates
Sominzze most of the populous areas with the exception of the

ncrThwest pertion of San Anctonio. Moreover, COmMMENLS from both

mincrity and Anglo legislators suggest that if this were an open
seaz, it is reascnably certain that a Hispanic Democrat would be
eleczed

rr=cdocal evidence also suggests that Cuellar, the Hispanic
Jemocrat who ran against Bonilla in 2002, van a polarizing race,
exzcarnating the racial polarization in vc:;nc behavior. Both
ANl Z:spanic commentators expressed no surprise that the
=ls results showed that Cuellar di¢ not do as well as the

aravzze Eispanic Democrat in attracting crosscver Anglo votes.
-2 o.2)lar had atcracted the average crosscver vote, he would
mae nean e_ected in Benchmark 22.

and LULAC agree that Benchmark Z3 1s a majority
tract, which provides Hispanic voters with the
lect their candidate of cho.cz. Nina Perales for
that Benchmark 23 only recently has allowed
=0 control who can be electad. She explained
incumbent, Rep. Bustamant zated that he did
zs many Hispanic voters in his c:
oe able o win. Thus, in 12%1, the legvs7ature
the number of Hispanic voters in che district.
the redistricting, Rep. Bustamante was indicted and
en- o jail. These factors facilitated Henry Bonilla's
challenge. BAnglo voters have beern happy with Rep.
record, and he receives a stronc incumbency boost from
the last several years, there has been significant
-he Hispanic population, particularly in Webb County,
zllowed the distric: to become dominated by Hispanic
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otherwise elect their candidates of choice in the proposed
district. Dr. Gaddie finds that under Proposed 23, candidates
who are Hispanic voters’ candidates of choice win zero of 15
races. Dr. Gaddie conceded at deposition that Hispanic voters
will not be able to elect their candidate of choice in Proposed
23. Gaddie dep. at 129-131.

Rep. King has stated that because he believes Rep. Bonilla
to be the Hispanic voters’ choice, then Hispanics will be able to
elect their candidate of choice in Proposed 23. 1In May, 2003,
Dr. John Alford, in a memorandum and testimony before the Texas
House, indicated that what the House was doing with a plan then
under consideration and which did something similar to what the
proposed plan does to south Texas, was "moving a Hispanic
incumbent, who can presumably win in a non-Hispanic district, to
allow a new Hispanic representative to be elected . . . . The
focus in other words, is on the ethnicity of the Representative,
not the ethnicity of the voters and their ability to elect
candidates of choice - the test under the Voting Rights Act.”
Memorandum from John Alford to Senator Barrientos, (May 8, 2003)
atc 6-7.

LULAC notes that even if Rep. Bonilla could be considered
the candidate of choice, he is likely to lose the Republican
primary. Few Hispanic voters vote in the Republican primary and
without the perception that the candidate in Proposed 23 needs to
be Hispanic, Anglo candidates will feel comfortable in opposing
Rep. Bonilla. LULAC also pointed to a popular Hispanic incumbent
on the Texas Supreme Court, Xavier Rodriguez, who would have lost
to an Anglo in the precincts comprising Proposed 23 despite the
support of all of the elected Republican officials in the state.
LULAC and Anglo leaders agree that once Rep. Bonilla retires or
leaves, the Republican candidate will be an Anglo.

Our regressions show very few Hispanic voters casting
ballots in the Republican primary. While it is possible that the
power of incumbency may allow Bonilla to win, it seems relatively
certain that polarized voting would prevent another Hispanic
Republican from winning in the Republican primary in Proposed 23.

We have also considered whether Benchmark 23 should be
classified as a coalitional district based on some close general
election results in minority versus Anglo races in 2002.
Election results for the precincts located in Benchmark 23 show
that Kirk (B) (D) won with 53.2 percent of the vote, Sanchez
(H) (D) won with 54.3 percent, Yanez (H) (D) won with 55.5 percent,
and Mirabal (H) (D) won with 56.8 percent. These numbers are
similar to the numbers in Proposed 15, thus leading to a
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T DZisrict 23 should be classifisd as a coalitionzl
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Ecwsver, when considering all the informatlion we have
, we do not believe that ig & proper categorization of
woZ2. \s explained above, there 1s & perception by all
¢ Anglo persons who commented or were contacted that
2 e candidates need
appeal to and
s pexception has
zatewide races

is & majority Hispanic seaz, and
i¢c. Candidztes in Benchmark 2
the Hispanic vote to be elecrs
bean true even back in the mid 1990s wher the
showed Anglo Republicans winning in Benchmark
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One reason for this perception is that Hispanic candidates
nave done very well in local races in Benchmark 22 as a whole,
nd in particular in the two areas that have mcst of Benchmark
z tation. In San Antonio, elecrtions have been dominated
candidates in large portions of the city (some in
) beginning in the 1990s. Seven oI the ten council
now are Hispanic. Hispanic participation has increased
icantiy and has been increasing since the city instituted
mbher districts. All of the olfice hclders in Webbk are

2s the population in the countv has exploded, there
Deen an increase in the countv’'s desire to use its clout
rezional candidates.
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The numbers in the election results in statewide races do
mzt take Into account the reality that Benchmark 23 has been
viewed as & majority Hispanic district, and changing the

phic

S so s*gn‘Fl a“blv will alter that view. Benchmark 23

Sencbmark 15/Proposec 15: This district, whose population
=z anchored in Hidalgo county and the Valley, changes from a
¢” district under the benchmark plan, where Hispanic voters
hlv likely” to elect their candidate of choice, to a
i seat where Hfsoanic voters ars “likely, although
s not guite as likely,” to elect their candidate of choice.
oposed district runs over 300 miles to central Texas. In
S, the Hispanic citizen VAP drops from 58.3 percent to
nder the proposed pian and che SSRV level drops
rcent to 56.7 percenc. When combinec with the high
ally pclarized voting occurring in the district,
is apt to result in Hispanic voters being less
' e of chcice even though the district
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The Balderas court identified the 1996 district as one in
which Hispanic voters had the ability to elect candidates of
choice and drew what is now Benchmark 15 to preserve that
ability. The state agrees with this assessment. Likewise, every
expert who has reviewed Benchmark 15 agrees that Hispanic voters
are electing their candidates of choice.

Proposed 15 is a dramatic change in the district's
character. Forty percent of its former population is moved out
of the district, and the district no longer appears centered in
the Valley. The population moved into Proposed 15 is from five
predominantly Anglo counties to the north in central Texas -
Bastrop, Lavaca, Fayette, Colorado, and De Witt. These counties
consist largely of Anglos who turn out to vote at higher rates
than the rest of the population of the proposed district. The
state’s analysis shows that turnout in these counties ranges from
50.5 percent to 56 percent for the 2002 election. Moreover, high
turnout Hispanic portions of Benchmark 15 have been selectively
gerrymandered out of the district by splitting the City of
McAllen and taking portions of Hidalgo County, with odd
configurations that pick up higher turnout Hispanic areas. These
precincts are placed in Proposed 25.

Some lower turnout Hispanic areas also appear to be
deliberately gerrymandered into Proposed 15. For example, the
plan uses an elongated finger to add the Town of Indio to
Proposed 15. 1Indio is an unincorporated town with a substantial
Hispanic population, which according to elected officials from
the Valley, is extremely poor and has very low voter turnout.
Proposed 15 includes the City of Harlingen, which has a much
lower Hispanic population. Several sources describe Harlingen as
“the Anchor of Anglo wealth and power” in Cameron County and in
the Valley. Alternative plans are available where the decreases
in Hispanic citizen VAP and SSR in proposed 15 are unnecessary.
For example, neither the final house or senate plans caused this
type of a decrease.

These changes will exacerbate the difference in turnout
rates between Hispanic and Anglo voters in the new district in
the general election. According to the state’s regressions in
the 2002 general election, Hispanic voters comprised between 52.5
percent to 56.8 percent of the actual voters in Benchmark 15 for
the statewide elections (Hinojosa had no opposition in the
election). Hispanic voters composition of the electorate drops
to between 37.5 percent to 39.1 percent for these same elections
in the Proposed 15.
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The experts’ regressions also show signif:cant polarized
voting in the statewide elections in Anglo versus Hispanic races.

in Proposed 15, the state’s regressions estimate that between 75
percent and 79 percent of Anglo voters supported the Anglo
candida:e. Our analysis showed similar levels cf polarization.

Overzll, the state’s expert concludes that there is just
encuch Anglo crossover vote to elect Hispanic cazndidates of
cheice. Dr. Gaddie notes that Hispanic voters are able to elect

tes of checice in five of six general elsctions between
¢ and Anglo candidates in Proposed 15.=
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During his deposition, Dr. Gaddie acknowledged that Proposed
-5 could be characrerized as a district that has “changed” from
"ons in which Hispanics have unilateral contrcl in the general
:cz.ons (sic) tc one in which they have to count on coalitions
cthers in order to have their candidate oI ciac elected.”
at 47 Dr. Gaddie also acknow_.edged th the
T of the Hispanic electorate in Prcposad drops by
more than ten percentage points; conseguently, ne asserts,
Zispanic voters now constitute less than 50 percent of the

19/

persons actually voting in Proposed 15.+

nalyzing 15 races, including statew:ide races, 1in

as well as Proposed 15, we have concluded that
nic candidates of choice probably would have been elected in
races for both districts. However, giver the drop in
anzc voters, margins ars much lower and electing Hispanic
-andidates of choice is less likely in Propcsed 15. The levels
racial polarization, coupled with the difierences in
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carzicipation rates between Hispanic and Anglc voters in the
croposed district, shift the balance more than the simple
raduction in Hispanic registration would indicate. As a result
>f the changes, Hispanic voters will no WOqaar nave the advantage
cf bsing the majority of the actual voter turncut, and are likely
=5 be orly 40 percent or less cZ the turn out. As additonal
evrzdence ¢f the changed electoral dyvnamizs of the district,

£ 1d. at 119-120.



Hidalgo County Republican Chairman Hollis Rutledge has stated
that the GOP has a “"fighting chance” of winning Proposed 15.

This concern regarding the change in the character of
Proposed 15 is noted both by Dr. Lichtman and Dr. Polinard,
LULAC's expert. Dr. Polinard concludes that Proposed 15 does not
operate as a secure district for Hispanic voters. Deposition of
Dr. Polinard at 119-20.

The state has highlighted the position of MALDEF and its
expert, Dr. Engstrom, who maintain that Proposed 15 remains a
safe seat. In her meeting with us, Nina Perales stated that
MALDEF believes that the district provides an opportunity for
Hispanic voters to elect the candidate of their choice. MALDEF's
expert also finds that Proposed 15 elects Hispanic candidates of
choice in seven out of the seven races he reviews, and at his
deposition, he says the district allows Hispanic voters an
ability to elect candidates of choice. 1In a subsequent telephone
call, Perales said that she stood by everything she told us, but
she said she wanted to make sure that we knew that MALDEF was not
weighing in on whether Proposed 15 was a safe district, only that
it appeared to be a district where Hispanic voters had an equal
opportunity to elect candidates of choice.

The shift in the composition of the electorate in Proposed
15 alsc has an effect on the district’s political index. The
state's submission shows that Proposed 15 has a Republican Index
of 44.3 in 2002 and 49.8 in 2000. By comparison, Benchmark 15's
Republican Index is 38.3 in 2002 and 46€.0 in 2000.

The loss of significant numbers of Hispanic registered
voters in what have been relatively high Hispanic turnout areas
in Benchmark 15 raises issues similar to those that led to our
decision to interpose an objection to District 38 in the proposed
redistricting plan for the Texas House in 2001. There, we found
that a decrease in the SSRV from 70.8 to 60.7 percent, where much
of the reduction was in areas of high Hispanic turnout, violated
Section 5 standards. Past election history in this area had
shown that the same configuration had been used in the previous
decade and Anglo candidates continuously defeated Hispanic
candidates because of the low Hispanic turnout. District 38§,
represented by Jim Solis, is part of Proposed 15. What happens
to District 15 here is similar to what led to our objection to
House District 38. High performing Hispanic areas are removed
from the benchmark district, and even though the proposed
district remains significantly above 50% Hispanic CVAP, the
ability of Hispanic voters to elect their candidate of choice is
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Ls a resul: of the reducz:ion of the SSRV, the high levels of
raciallv pclarized voting, and the significant diflferences in
turnout and political party preferences between Elspanic and
Angio vot 4:icpanic voters are less likely to control the

n Pr cres

oposed 15. The district decreases from

As discussed above with respect to District 23, we have
considered the view that Propcsed 15 should be considered a safe
district because the exogenous s-atewide slections show a margin
cf victory that is the same or slightly higher than those in
3enchmark 23.%Y Our concerns about the changes in the district's
composition, polarized voting, and turnout differentials have
caused us to reject this view.

Proposed 15 has geographic tension where the voters from the
north will be picted against those in the Vallev. While Anglo
voters in the north may be willing to cross over to vote for

Hispanic candidates in statewide elections, we have our concerns
that this will happen in the context of this district. The
vorers are in a different region with different interests.
Vocers will want a congressmarn from their area, not from an area
300 miles away. Of course, the small number of Anglo voters in
“idalgo alsc mav feel the same way and be more likely to
crossover to elect a candidate from their area.

There is a large turnout d:fferential between those voters
‘1 the norch and those in the Valley. Sixty percent of benchmark
'S remains in Proposed 15, and these Hispanic voters turned out
=t a rate of only 34.5 percen:t in 2002. Newly added Hispanic and
Znalo voters in Cameron County appear to have a little higher
curnout at 3§ percent. The predominantly Anglo counties turn out

2 A5 we have indicated in previous memoranda on this subject, we
hel:eve that the level of participation within an electorate is a mandatory
component of any analysis of that electorate's voting behavior. 1In addition,
in the pending litigation involving th:s plan, there is evidence concerning
she causes of the depressed turnout in the Valley. Experts have testified and
supmitted reports regarding the sign:Zicant economic and educational
differsnces between Anglos and Hispan:cs, and a two-hundred vear history of
discrimination against Hispanics in Texas and its negative impact on the
ability of Hispanics to participace eifectively in the electoral process.

iV We have also considered whether Proposed 15 should be considered a
safe district because the margin of wrictory in the 2002 general election
rasults in Discrict 25 are similar tz those in Proposed 15. As noted above, we
cons:der District 2% to be a safe di :



at a rate of about 52 percent. Overall, Hispanic voters’ turnout
rate ranged from 37 to 39 percent of the electorate in the
Proposed 15. While it is possible that turnout rates in Hidalgo
could dramatically increase, nothing in past election behavior
would suggest a dramatic jump up.

The Hispanic voters in this district must depend on Anglo
crossover voting with the low Hispanic turnout. Our analysis of
Proposed 15 has revealed that the rate of general election Anglo
crossover voting would be higher in the northern counties than in
the Valley. A number of these predominantly Anglo counties do
Dot appear to have any Hispanic elected officials even though
Hispanic population in the counties ranges from 19 to 27
percent®’, Similarly, Anglo voters may be less likely to vote
for a Hispanic congressman in an open seat where geocgraphic
proximity of the candidate matters. Traditional Anglo Democratic
voters in the north also could be more likely to vote for the
‘northern candidate”, and this is critical where the Republican
and Democratic indices have split 50/50 in presidential election
years. Even so, the number of actual voters (Hispanic and Anglo)
1s greater in the Valley than in these northern areas, which is
why we believe the Hispanic candidate from the Valley will be
more likely to be elected. Therefore, in Proposed 15 it appears
“likely”, although not “highly likely,” that the Hispanic voters-’
candidate of choice will be elected in Proposed 15.

Proposed 25: Proposed 25, a newly created, 320 mile long,
district that goes from Austin to the Mexican border, is probably
a safe district in which it is “highly likely” that Hispanics
will be able to elect a candidate of their choice. Proposed 25
has a Hispanic citizen VAP of 64.6 percent, and SSR of 55.6
percent. There are two population centers in the district - the
Austin area and Hidalgo County in the Valley. Proposed 25's
political performance index is highly Democratic, meaning that
the Democratic primary will control who is elected in the
district.

In its submission, the state notes that in no other
cngressional district in Texas that has had a Spanish-surname
registration rate as high, have minorities failed to elect their
candidate of choice. As further support, the state includes
regressions that show that in the 2002 statewide Democratic
primaries and statewide general election, Hispanic candidates of
choice prevailed in five of six primaries, and all fifteen

¥/ p review of county officials in Bastrop, Fayette, De Witt, and
Colorado counties showed no Hispanic elected officials. In Lavaca Countv,
there is one Hispanic constable and one Hispanic official in a JP district.
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general elections.’ Moreover, the state's regressions show that
pezween 70 and 75 percent of the voters in the primary elections
zre Hispanic

Whether the statistical evidence means anything is unclear.
anecdotal information suggests that traditional statistical
mechods will have difficulty taking into account the geographic
-ension that will arise when Austin is pitted against the Valley.
The overriding influence in the election may be that voters want
a representative from their area and not one based 300 miles
away. The geographic tension could sublimate racial
eferences.®/

There is a scenario in which an Hispanic candidate of choice
will not win in the Democratic primary. The proposed district's
geographic configuration may be such that either 1) Hispanic
vorers from the Valley and Austin areas end up pitted against
each other, splitting their votes for multiple Hispanic
candidates in the Democratic Primary and allowing Anglo voters to
decide the primary winner; or 2) a well-financed Anglo candidate

111 overwhelm a severely underfunded Hispanic candidate to win
the Democratic primary.

The reality of the situation here may be the second
cenario. Lloyd Doggett, the incumbent in Benchmark 10 from
zustin, has announced he is running in Propcsed 25. Kino Flores,

representative from the Valley, had also announced he was going
~ run in this district. On December 3, Flores announced that he
ecided not to run in Proposed 25 because he could not raise
wfficient funds to compete in the five media markets that cover
he district.

17

IS AN ) BN O TNe B ¢1

Even though Proposed 25 is an open seat, it is difficult to
conceive of a scenario where Rep. Doggett (with $2.5 million
zllegedly in his reelection account) would not defeat an
Zispanic-preferred candidate in the Valley. Rep. Doggett
currently attracts a sizeable Hispanic vote from the Austin area
as well as virtually all of the non-Hispanic vote in the Austin
portion of the proposed district.

2/ The only primary race in which the Hispanic candidate of choice lost
was €or the office of Railroad Commissioner, in which the Hispanic vote was
almost evenly spl:it among two candidates (race unknown), 53% to 46%.

i3/ pr. Lichtman and Dr. Polinard make this argument and believe there
is good possibility that in Proposed 25, Hispanic voters will not have the
ability to elect cheir candidate of choice.

.i
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It is also possible that a well-known Hispanic incumbent can
and will run in that area and gain the support of the majority
Hispanic voting population in the Democratic primary. For
example, State Senator Barrientos, also from Austin, has not said
whether he will run in the new congressional district.

Ultimately, our goal is to determine whether the seat itself
presents an ability for Hispanic voters to elect their candidate
of choice. Rep. Doggett is an incumbent, even though he is the
current representative for only 38 percent of the district.®¥/ If
Doggett were to choose not to run tomorrow for whatever reason,
this race likely would be considered wide open, and a Hispanic
candidate like Senator Barrientos would be favored to win.

Even though the most likely scenario is that Rep. Doggett,
the Anglo candidate, will win, we think that presents a unique
circumstance. We do not have sufficient evidence to show that
Hispanic candidates do not have adequate funds to run for
proposed 25. Recent electoral history shows that there are
Hispanic candidates that can raise significant sums of money .3

The initial scenario raised above, that voters in the
northern parts (the Austin area) of Proposed 25 will have higher
turnout than the Hispanic voters in the Valley, seems unlikely.
We conducted regression analyses to determine whether in
Democratic primaries the voters in the urban area of Travis
County included in Proposed 25 would submerge the voting
preferences of voters in Hidalgo County, which is about 75

¥/ 0f course, the possibility exists that Lloyd Doggett could be the
Hispanic candidate of choice in the Proposed 25 primary election if he runs.
State Senator Hinojosa has admitted as much. Moreover, as set forth in our
discussion of Benchmark 10, both MALDEF and LULAC view Rep. Doggett as the
Hispanic candidate of choice in that district. LULAC states in its comment
letter that Rep. Doggett has been “extremely responsive to the interests and
concerns of minority voters.” Indeed, Hispanic organization and NAACP ‘“report
cards” give him high marks for his votes on issues important to their
constituencies. On the other hand, we have heard anecdotal testimony that
while Doggett is the candidate of choice in Austin, he likely would not be the
candidate of choice 300 miles away in Hidalgo County.

%/ For example, in the 2000 election for Congressional District 5,
Hispanic Democrat Regina Montoya Coggins was able to raise enough money to
almost equal the amount spent by incumbent Pete Sessions (Montova - $1.64
million; Sessions - $1.83 million). Similarly, incumbent Henry Bonilla in
2000 and 2002 was able to raise millions in outspending his opponents by an
almost 3 to 1 margin. 1In his race against Henry Cuellar in 2002, Rep. Bonilla
spent over $2.4 million to defeat Cuellar, who spent the not so paltry amount
of $875,000. Even running unopposed in 2002, incumbent Hispanic Congressmen
Reyes in District 16 and Gonzalez from District 20 were able to raise enough
money to spend, respectively, $413,000 and $633,000.

-53-



ssrcosnT misTanic
cvimzriss for tre
. Fropossc 258 erm
arezs TENCS T larized 3 la-
a’ showed that, 1n threse of the =le the
a would nave won in Travies was 4l Zrom the
nmIng cdaze i the other two countles. totaling
a1l three counties, the prevailing was the same
nizdate whe wen in Hidalgc. Of significance, i1n each contest,
= were mcre votes casc in Hidalgo than in Trazvis county, even

nzugh che total population is higher in Tr The data
irdicazes that wnile rollcff may be higher in Hidalgo County,
ozzre in Hidalgs County turn out for the pr: ¢ a higher
=-= than thcse in Travis sc that the rssul r of voters
alysis shows that ten Stary prscin

fu

<
‘l.

0

s gresater. Our an e cts are
~=arly 9% percen: Hispanic and their voting behavicr parallels
=~z7 oI pracincts in Hidalgce County.®®

Ziver -hese findings from past elscticns, we concluded that
L.szin voter prefzrences would not overshadow HZiC&:g0 VOLEr
srefzvences if patterns of turnout and voier support retain the
somz characteriszics. It is possible that voter curnout in
n.3z.n nas been lower given the unofficzac g process that
a0 soour with klack, Hispanic, and Ange and this could
.nnz: when fhers is someining &t stal nary. It would
Cr-ay, however, that the Austin An w211l not be
L.miooug enough o outvote fne Vall pears that

p out 1n

zhe Ausctin area It

safe seat.
the loss of

£ In additien to Travis and Hidalgo Counties, Starr County comprises a
cf Proposed 15 along with small parts of other counties. In the
rge differences in voting patterns betweern Travis and Hidalgo
Starr precincts could serve to tip the balance in one direction or
Thus, we included Starr in chis examznation of slection results.

i3 Our analwvsis indicates tha
and Starr counties for ¢ i
1396 except:ion, over 5

the percent of tctal pramary votes from
elecz: evami.ned was, with one

Anglic zturnout in Austin could increase in the
zgsurs -he slection oF an Angle candidate from

e tc tha:t area’'s needs than 2 candidace fxom the

doss not override wnat currernt data indicates

I Propcsed 1B



Senchmark 23 not only is not a certain performer, buz it
currently does not elect the Hispanic candidate of choice.
Gaddie dep. at 113-14. But, it appears Proposed 25 is no more
safe than Benchmark 23, because it is likely Doggett, the Anglo
incumbent, will win Proposed 25. As the anecdotal evidence has
pointed out, Doggett is the Hispanic candidate of choice in
Austin, but there is a good chance he would not be in the Valley.
If both seats were open, they both appear to be highly likely to
elect the Hispanic voters’ candidate of choice. Proposed 25 is
an offset for Benchmark 23, but there is no corresponding offset
for the loss of the safe seat in Benchmark 15.

Benchmark 25/Proposed 29: Benchmark 29, in the City of
Houston, is a safe Hispanic district and will remain so under the
proposed plan. The Hispanic citizen VAP increases under the
proposed plan from 42.8 percent to 46.7 percent while the SSR
increases from 39.8 percent to 45.9 percent. The black and
Hispanic citizen VAP decreases from 63 percent to 60.3 percent.
Under the benchmark plan, Hispanic voters control the electoral
outcomes of the district’'s races, and elect their candidates of
choice. The proposed plan does not enhance this already existing
ability.

The state’s claim that Benchmark 29 does not perform for
Hispanic voters as it is currently configured is in direct
opposition to its own regression figures, statements of a plan
sponsor, and expert reports. According to Dr. John Alford,
another one of the state’s experts, Benchmark 29 is already one
of the seven Hispanic districts under the benchmark plan.

State’'s submission, Exhibit 7, Report of Dr. John Alford at 3.
State Rep. Phil King (A), who sponsored the redistricting bill in
the Texas House and led the House team in conference committee,
said during his deposition that Benchmark 29 is already a
majority minority district. King dep. at 16, 97. Dr. Gaddie sa:d
that Benchmark 29 performs for Hispanic voters and is thereby
protected under the Voting Rights Act. Gaddie dep. at 17.

With regard to Benchmark 29, the state claims that 1) no one
minority community would be capable of dominating the Democratic
primary; and 2) Anglo candidates take advantage of polarized
voting patterns to defeat a minority candidate of choice in the
Democratic primary. These claims are refuted by the election
data.

In Benchmark 29, Hispanic voters comprised 76 percent of the

voters in the 2002 Democratic primary for the United States
Senate race, and 88 percent of the voters for the governor'’s
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is a Eispanic-controlled district, and will remain sc under :the
new plan. The new plan will maintain, but not enkance, this safe
Hispanic district.

b. The Second Prong: Equal opportunity to participa-e

i. Influence districts

Benchmark 10: The state’s submission does not acknowledge
Benchmark 10 as a district - either a safe, coalitional or
influence district - which should play any role in the
determination of minority voting strength. Dr. Gaddie indicates
that the state does not view this district as falling within any
of the categories set forth by the Supreme Court in Georagia as
deserving of Section § protection.

According to Dr. Gaddie, Benchmark 10 is a Democratic
district in which the overwhelming Anglo voting participation in
both the Democratic primary and the general election dominates
any substantial effect minority voting power might have on
elections. The statistical analyses submitted by the state seems
to bear this out, indicating that Anglo participation in the
Democratic primary is around 70 percent since 1996 and that Anglo
participation in the general elections since 1996 has been
between 85 and 92 percent.

Our analysis of Benchmark 10 indicates that the state’s
submission presented an accurate picture of the voting patterns
in the district. It is clear that the winners in the general
election contests in the district are Democratic and that the
majority of the support for these candidates is from white
voters. Because minority voters in Benchmark 10 are
predominantly Democrats and vote Democratic in general elections,
minority-preferred candidates are being elected in general
elections.

To get a better picture of minority voting strength in
Benchmark 10, we analyzed several Democratic primary elections
between 1996 and 2002. Comparing primarily Hispanic voter
registration numbers against all other voters, we found that,
while Hispanic voters provide overwhelming support to Hispanic
candidates, they cannot control the primary. Hispanics in
general did not vote for black candidates and a combined minority
population in the district could not elect a candidate of choice
against an Anglo candidate. In sum, Hispanic-preferred
candidates won only when they were the preferred candidates of
non-Hispanics, most of whom were white. Thus, although Benchmark
10 is a strong Democratic district, minority voters appeared to
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performance numbers for Benchmark 10 are and have beenr very high.
This is one of the factors viewed as important by the Ashcrofc
Court in determining the influence of minority groups in a
district.

In sum, although the minority population in Benchmark 10
does not appear able to alone elect candidates of choice or to
control the primary elections, their substantial poprulation
numbers, coupled with the ability to form coalitions with other
groups in the district, render them an influence in the district.
Under the Georgia rubric, we would label this district as an
influence district, albeit a weak one. As indicated above, the
proposed plan effectively dismanties Benchmark 10 from a minority
population and Democratic performance point of view, thus
removing any minority influence Benchmark 10 possessed.

Benchmark 9: Benchmark District 9 appears to be a weak
influence district. While it has been the contention of both the
expert for the Congressional Democratic Interveners and numerous
elected officials from federal to local levels that Benchmark 9
is a district in which African American voters exert a
considerable amount of influence, the electoral analyses show
only minimal support for this conclusion.

Although the state’s submission is largely silent on
Benchmark 9, it conducted electoral analyses on many
congressional districts for 2002. The state’s reports provide
that black voters exert some varying form of electoral influence
in Benchmark 9.8/

In our electoral analyses, we determined that black voters
have minimal influence on elections in the district. They tend
Lo turn out at rates higher than Anglos in Democratic primaries,
and almost as high in general elections. However, many of the
general elections were won by Republican candidates who clearly
were not the preference of black voters. The state’s estimate
that black voters make up about 40 percent of the total vecters in

8/ The state’s regressions show that during the 2002 Democratic primary,
Rep. Lampson received 100 percent of the black vote. He was elected with 59.3
percent of the vote. Black voters accounted for 41.0 percent of the votes
during that congressional primary election, and 32.6 percent of the votes
during that general election. Further regressions conducted by the state show
that black voters accounted for 38.2 percent of the vote in the 2002
Democratic primary for United States Senate, and 38.3 percent of the votres
cast for that election’s gubernatorial races. Black voters cast 20.4 percent
of the votes in that senate race, and 52.5 percent of that gubernator:ial race.
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voters, has consistently received their electoral support, and
has received high marks from minority organizations. In fact,
Rep. Lampson gets 100 percent black voter support. Under the
proposed plan, it is highly likely that a Republican will be
elected, and Republicans have not generally scored well in terms
of being responsive to minority issues or concerns.

Benchmark 1, 2, 4, 11, and 17: These districts, located in
rural east Texas and along the border with Louisiana, Arkansas,
and Oklahoma, are represented by, respectively, Anglo Democrats
Max Sandlin, Jim Turner, and Ralph Hall. Benchmark 11 is located
in central to north central Texas and is represented by Chet
Edwards, also an Anglo Democrat. Finally, Benchmark 17 is
located in west to northwest Texas and is represented by white
Democrat Charles Stenholm. The demographics indicate that in
none of the benchmark districts are minority voters a significant
presence. Under the proposed plan, each undergoes substantial
changes both in its geography and in its voting population.

Analysis of election data dating back to 1992 indicates that
the individual and combined minority group populations in these
districts do not control the Democratic primary election. The
election statistics over the past decade indicate a consistent
theme - each of the districts has changed from majority or
heavily Democratic to majority and increasingly heavily
Republican. Weighted averages for statewide elections show this
dramatic change away from a Democratic electorate. During that
same time, the number and proportion of general election contests
for statewide offices in each district won by Democrats has
decreased significantly.

Analyses of these districts in light of Georaia and the
above claims of minority voting influence all lead to the same
result - each district is not a minority influence district. The
information available to us does indicate that minority support
for each of the white Democratic incumbents is overwhelming.
However, while minorities may play a substantial role in electing
these particular Democrats, it does not appear that the minority
vote plays or can play a substantial role in electing any other
candidate besides these popular incumbents. In other words,
minorities have little influence on the overall electoral process
in the districts, and incumbency, not the minority vote, is the
decisive factor which puts minority preferred candidates “over
the top.” 1In fact, given the unmistakable trend in voting
behavior change in each of these Districts over the past decade
or so from Democratic to Republican, it is very possible that
several of the incumbents, in particular Edwards and Stenholm,
would not be reelected in their benchmark districts in 2004.
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Anecdotal evidence shows that constituents in these
districts believe there would be a significant loss because these
mempbers of Congress likely would lose their seats. Moreover,
minority commentators have said that these members of Congress
use their positions to support issues that are important to the
minority community.

iii. Whether minority legislators from majority
minority districts support the plan

In Georgia v. Ashcroft, the Court said it was significant
but not dispositive whether the representatives elected from the
districts protected by the Voting Rights Act support the new
redistricting plan. “The representatives of districts created to
ensure continued minority participation in the political process
have some knowledge about how voters will probably act and,
whether the proposed change will decrease minority voters
effective exercise of the electoral franchise.” Id.

Given that this is a congressional redistricting, the exact
circumstances that existed in Georgia do not exist here. Members
of Congress do not vote on their own redistricting. However, of
the Members of Congress that we talked to who currently represent
a minority district, all ten opposed the proposed redistricting

plan. We were unable to speak with Rep. Bonilla about Proposed
23.

The minority legislators that voted on this plan and reside
in these same protected Congressicnal districts overwhelmingly
opposed the redistricting plan. Of the 55 minority legislators
in the state legislature, 53 voted against the plan. We talked
to, met with or received comments from 30 of the 55 legislators,
and 28 of 30 opposed the plan.

c. Prong 3: Non-retrogressive alternative plans

The third prong in the “totality of circumstances”
retrogression test established in Georgia is the feasibility of
Creating a nonretrogressive plan. During the course of the
redistricting process in 2003, there were several plans
considered by both the house and senate that did not appear to
retrogress from the level of minority voting strength in the
benchmark plan. Indeed, the final plans passed by each body that
went into conference committee - 1268C (House plan) and 1362C
(Senate plan) - both maintained, in our view, the benchmark level
of minority voting power, or were at the least considerably less
retrogressive. The chart below demonstrates that the
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The state’s expert did a ranking oI the alternative plans on
ne sasis of which plans would be at the greatsst and lowest risk
I feing rejected Ior violating the Voting Right Act. He
luded i the proposed plan was amcng the werst in risk for
; ¢ pe rejected for a violaticn of the Voting Rights
p. at 162-104.
lis, Executive Director of Americans for Republican
roduced memcranda and a chart at his deposition which
the proposed plan carries some risk of meeting
tancdards. The three other pl options that were
including the house and senats configurations, ranged
f::m “mosL certain to preclear” to “very minimal risk.” Ellis’
naum on October 5, 2003, adds, “we need our map, which has
esearched and vetted for months. The pre-clearance and
cal risks are the deleagation’s and we are l1ling to assume
risks, but only with our map.”
lltevﬁat‘ve r_ans chat addressed all of thes state's other
that 1t was not necessarv 2 reduce Hispanic
SSEV in Benchmark 15 or 2: as sign ‘f’cantly as was
the propcsed plan. The plan passe < by the house
Hispanic citizen VAP and Z:4 nct spl:it Webb
ary t¢ the assertion that szl-ttinc Webb County was
in crder to crears Propcsed I, & new majoricy
district, we have drawn a plan tnat keeps Webb County




whole and keeps the same Hispanic citizen VAP as in Benchmark 23
while preserving Proposed 25.

It does not appear possible to add an extra majority
Hispanic district and to also maintain the Hispanic citizen VAP
in Proposed 15. The most that can be done is to maintain
Proposed 25, while restoring Hispanic CVAP to the benchmark level
in Proposed 23. It is not also possible to raise the Hispanic
CVAP in Proposed 15 to its benchmark level.

Likewise, alternative plans that addressed all of the
state's other criteria demonstrate that it was not necessary to
eliminate the electoral ability in Benchmark 24. Both the final
house and senate-passed plans maintained that district. 1In
addition, our illustrative plan, a least-change plan based on the
proposed plan which makes changes to a minimum number of
districts, restores the district to a “safe’” level of minority
voting opportunity and results in a level of minority voting
strength under the proposed approximately equal to the benchmark.
See Tab 8.

III. DISCUSSION

Section S requires the Attorney General to determine that
the submitted change affecting voting does not have the purpose
or effect of denying or abridging the right to vote on account of
race. 42 U.S.C. 1973¢c. A voting change has a discriminatory
effect under Section 5 if it will lead to “a retrogression in the
position of racial minorities with respect to their effective
exercise of the electoral franchise.” Beer v. United States, 425
U.5. 130, 141 (197s8).

A. Retrogressive effect

An assessment of retrogressive effect must consider the
“totality of the circumstances.” Georgia v. Ashcroft, 123 S. Ct.
2498, 2511 (2003). These include “the ability of minority voters
to elect their candidate of choice, the extent of the minority
group’s opportunity to participate in the political process, and
the feasibility of creating a nonretrogressive plan.” Ibid. The
analysis progresses sequentially. First, it calculates whether
there has been any change in the number of districts in which
minority voters can elect candidates of their choice. Id. at
2511-2512. Two types of districts count toward the total: (1)
“‘safe’ districts, in which it is highly likely that minority
voters will be able to elect the candidate of their choice,” and

(2) “districts in which it is likely -- although perhaps not
guite as likely as under the benchmark plan -- that minority
voters will be able to elect candidates of their choice.” Id. at
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YV then moves tc determine whether there has besn
any in “the minority group's cpporTtuniIy to
Ta&rTiclzate in the pclitical process.”’ The relevan: factors here
are {1  cranges in the number of “'influence districts’-- where
Tinc voTers may not be able to elect z candidate of choice
Dut can plavy a substantizl, if not decisive, role in the
e_ectoral process[;]” (2) differences in “the comparative
pesiticn ¢f legislative leadership, influence, and power for
regresentatives of the benchmark major:cv-minority districts(;]”
and (3) “whether the representatives elected from the very
dlstricts created and protected by the Voring Rights Act suppor:t
the new districting plan.” Ibig.

The turden is on the jurisdiction tc show the changes are
nCt discriminatory. Reno v. Bossier Parish School Bcard, 528
~.3. 320, 329 (2000). The State of Texas has not met its burden

!
in showing that the proposed congressional redistricting plan
: nave a discriminatory effect.

The state notes that under Georais v. Ashcroft, it may
cnocse T oelther protect “safe” districts or  increase influence
snd coalitional districts. The state savs it has increased

"salZe” or ar:ility te elect districts by either two or three when
comparong tae propoesed plan to the benchmark, although its

gurmission does not explicitly choose one method or the other
>.tizned by Georgia.

With regard tc the first step in the analysis, the state
argues, I1n part, that the proposed plan adds three safe seats
vrern 1t reconliigured Benchmark 24, 25, and 29, replacing them
with propecsed 9 and 29. It claims the Arglc incumbents in these
2istrict have not “faced a credible minor:ty candidate in the
“emoCratic primary, results which indicate support from the
TINCrity community are not indicative of whether any of these
incumpents ars candidate of choice of any »f the minority
ccmmunities.”  Exh. D at 9. The submission does not elaborate on
Zils pelint, citing only to Collins v. Cizv of Norfolk, 816 F.2d
2z i14th Cir. 1987), without a page reference. Thac case
iiscusses a differsnt scenaric whereby ballots were marked for
musTip.e candidates in at-large elections znd the minority vote
Izx certain white czandidates d4id not necessarily indicate a



minority preference.®*/ That case is inapposite to the situation
here. The evidence for Benchmark 24 and 25 show black voters
control the primary and in Benchmark 29, there is Hispanic voter
control of the primary. 1In all three districts, the minority
candidates of choice prevail in the general election. Under
these facts, an unopposed incumbent would more likely be evidence
of minority support rather than minority helplessness.

The state has failed to meet its burden of demonstrating
that it will maintain the level of voting strength for black
voters and continue to provide them with the same ability to
elect the candidates of their choice as they enjoyed under the
benchmark plan. There are either four safe or ability to elect
districts in the benchmark or three safe seats and one

coalitional seat. 1In the proposed there are only thrse safe
seats.

In Benchmark 24, black voters currently have the ability to
elect their candidate of choice, and both anecdotal and
statistical evidence suggest that Rep. Frost is the black
candidate of choice. The state admits that the minority
community in Benchmark 24 is splintered and submerged into
majority Anglo districts in the Dallas-Fort Worth area in the

proposed plan. This is a loss of a “safe” or ability to elect
seat.

The state has failed to make up for this loss elsewhere in
the proposed plan. While Proposed 9 increases the level of black
population when compared to Benchmark 25, this only has made a
safe seat for black voters safer. Even if one finds that
Benchmark 25 was only “likely” to elect black candidates of
choice and the enhancement in Proposed 9 makes it "highly likely”
that black voters will elect a candidate of choice, the state
still has not met its burden because if Proposed 9 acts as an
offset to the loss of Benchmark 24 as the replacement of a
highly likely district, then it has failed to offset the loss of

3/ The court noted that

[tlhe mere election of a candidate who appears to have received
votes from more than fifty percent of minority ballots does not
count as a minority electoral success, when each ballot may
contain votes for more than one candidate. In such a situacion,
if chere were other candidates, preferred by a significantly
higher percentage of the minority community, who were defeated in
the same election, then it cannot fairly be said that the minority
community has successfully elected representatives of its choice.

Id. at 937.
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that there has been a greater participation for Hispanic voters
in recent elections.

We a’so find a loss of a Hispanic safe seat in Proposed 15.
While it is still “likely” that Hispanic voters can elect their
candidate of choice, it does not appear “highly likely.”

The proposed plan offsets one of the losses with the
addition of a safe district in Proposed 25. The geographic
tension in this district between Austin and the Valley likely
will split Hispanic voters where they will have a candidate of
choice in Austin and a different one in the Valley. Even so, it
appears that a Hispanic-preferred candidate would prevail in an
open seat. The reality of this seat is that it likely will elect
the current Anglo incumbent in Benchmark 10, who likely would be
the Hispanic candidate of choice in the Austin area but not in
the Valley.

In sum, the proposed plan reduces the level of minority
voting strength because it eliminates the ability that minority
voters have in Benchmark 15, 23, and 24 to elect candidates of
choice. 1In each of these districts, the state failed to follow
its traditional redistricting principles preserving communities
of interest and forbidding fragmentation or packing of minority
voters. The proposed plan offsets only one of these losses with
a creation of a new safe seat in Proposed 25 and adds an
enhanced, but not a different, ability in Proposed 9 than was
available in Benchmark 25. As a result, the level of minority
strength has been retrogressed. Even if one assumes that
Proposed 9 results in a change in kind or character rather than
only of degree, the proposed plan still drops minority voting
strength by two districts.

Finally, alternative plans passed by the senate and House
maintained the current levels of minority voting strength and did
not pack any majority minority district or split it into multiple
Anglo majority districts. United Jewish Organizations of
Williamsburg v. Carev, 430 U.S. 144, 158-59 (1977). These non-
retrogressive alternatives comply with the state’s redistricting
principles . As such, the plan does not pass scrutiny under
Section 5 because it has a retrogressive effect. Beer v. United
States, supra.

B. Intent

The principle evidence of retrogressive intent alleged bv
opponents of the plan is (1) the awareness of legislators,
particularly in the conference committee, that the proposed plan
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The greater obstacle to proving recrogressive intent,
nowever, is that both proponents and opponents of the plan appear
tC agree that the main objective in redistricting was to increase
substantially the number of Texas congressional seats held by
Repuklicans. Even minority leaders opposed to the redistricting
plan recognize that partisan gain drove the redistricting process
and its result, at times consciously overriding other
considerations.

Accordingly, the most opponents could prove by their intentc
evidence was that the state sacrificed compliance with Section 5§
in 1ts attempt to advance parcisan goals. Though many
a.ternative plans were available, which would have benefitted
minorities more than the proposed plan, we have found no
a_.ternative plan which would have secured the exact same partisan
advantage as the proposed plan while giving more benefit to
minorities. Under these circumstances, we do not believe there
1s sufficient evidence to preclude the state from meeting its

durden that its intent was not retrogressive.

IV. RELATED FILE

House Bill 1 provides for changes in candidate qualifying
Zor congressional races, changes to the primary dates, procedures
fox canvassing the ballot, and the late counting of certain
ballots. We will issue a no determination to the two changes
that depend on the redistricting - 1) temporary changes to
candidate qualifying for congressional seats; and 2) temporary
change to the primary election date. The remainder of the
changes have been analyzed in File No. 2003-3917, and those
changes will be precleared.

V. RECOMMENDATION
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For the reasons set forth above, we recommend that you
interpose an objection to H.B. 3, which provides for the
redistricting of the congressional districts in Texas and make a
no determination on House Bill 1 for those matters that depend on
the redistricting.

AGREE:
DISAGREE:
COMMENTS :
I concur in the recommendation to object.

This is the Division’s first review which has required
careful consideration of the new Section 5 standard set by
Georgia v. Ashcroft and application of the standard to a
statewide redistricting plan. The decision now requires us to
apply a three-prong “totality of circumstances” test, a test that
raises several issues of first impression. Our review indicates
that the factors identified as relevant to each prong of the
totality of circumstances test demonstrates that the plan is
retrogressive.

As discussed in the memo, the first prong of the test to a
large extent incorporates the traditional principles of
retrogression that we have applied for many years and are set
forth in Department regulations and a guidance memorandum, i.e.
whether on a statewide basis the plan maintains or decreases
districts in which minority voters have the ability to elect
their candidates of choice. This inquiry into comparative
ability to elect candidates of choice is no longer “dispositive
or exclusive,” but remains very important to the inquiry. The
Georgia decision’'s discussion of the first prong adds a new
element to this aspect of the analysis by creating two types of
districts to be considered - “safe” districts which are “highly
likely” to elect minority voters’ candidates of choice and what
we have termed as “coalitiocnal” districts where “it is likely -
although perhaps not quite as likely as under the benchmark plan
- that minority voters will be able to elect candidates of their
choice.” The Court speaks of giving states a choice between
these two approaches, but in the end a comparison of both
categories of districts in the benchmark and proposed plans is
required under the first prong of the totality test, and a
determination then must be made as to whether the net result of
this comparison is a maintenance (or increase) in minority voting
strength, or in a reduction of such strength.
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Our analysis has focused on this prong and has been intense
and careful. Some districts raised especially difficult
categorization issues - particularly benchmark 25 and proposed
15. But, in the end we concluded there was a net reduction of
one “safe” Hispanic seat and one “safe” black seat, offset only
by a net increase in one “coalitional” Hispanic seat. This
result quite plainly indicates a reduction in minority voting
strength. Even if we consider the difficult districts as falling
into different categories, we still see a net reduction in
minority voting strength, albeit not as great as in our final
analytical conclusion. The state’s argument that it has
increased minority voting strength by three simply does not stand
up under careful analysis and is based on an analytical approach
different than what the Georgia decision identifies as the
pertinent inquiry - identifying and comparing districts under the
respective plans according to whether minority voters maintain
their ability to elect their candidates of choice. Indeed, the
state expert’'s discussion of the plan appears to be inconsistent
with the state’s analytical approach in the submission. In sum,
the first prong of the new standard indicates the plan is
retrogressive.

The second prong of the totality of circumstances test
requires a review of three factors: (1) “whether a new plan adds

or subtracts ‘influence districts’ - where minority voters may
not be able to elect a candidate of choice, but can play a
substantial, if not decisive, role in the electoral process;” (2)

“the comparative position of legislative leadership, influence,
and power for representatives of the benchmark majority-minority
districts;” and (3) whether the representatives elected from the
districts protected by the Voting Rights Act support the new
redistricting plan. All three factors indicate the plan is
retrogressive. First, although we disagree with arguments of
opponents of the plan that it reduces the number of influence
districts by seven, we do conclude that there is a loss of two
influence districts. The fracturing and elimination of District
10 - the district we conclude is most akin to the Georgia
decision’s definition of an influence district - is particularly
noteworthy. The state made no arguments whatsoever concerning
the existence, or lack of influence districts. Thus, it
essentially ignored this factor. Second, the loss of several
safe, coalitional, or influence minority districts will reduce
the legislative influence for representatives of the benchmark
majority-minority districts. This is especially evident in the
racturing and elimination of District 24, thus ensuring that the
senior member of the Texas congressional delegation and ranking
member of the House Rules Committee, and a candidate of choice of
minority voters, will not be re-elected. Third, the overwhelming
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opposition of the minority legislators who voted on the plan - 53
of 55 of such members - is especially stark. This opposition is
almost the flipside of the situation the court examined in
Georaia, where the overwhelming support of minority legislators
for the plan should be considered an important factor weighing
against a determination of retrogression. As with influence
districts, the state made no contentions with respect to either
of these factors.

Finally, the third prong of the totality of circumstances
Lest presents compelling evidence that the plan is retrogressive.
Not only are non-retrogressive alternatives to the proposed plan
feasible, but two of these alternatives were the very plans that
were passed by the House and Senate. These plans were essentially
scrapped in the conference committee that produced the plan
eventually adopted. The plan adopted in committee made
substantial changes to the House and Senate plans, changes that
resulted in a significant part of the retrogression that we have
found. For instance, the House and Senate plans left Districts
24 and 10 essentially unchanged when compared to the benchmark
plan; but the committee plan completely fractures and eliminates
each of them. Similarly, Districts 23 and 15 remain essentially
the same under the House and Senate plans as under the benchmark
plan. Offsetting this is only new District 25 which was not
included in either the House or Senate plans. The evidence shows
an awareness of the possibility and risk of creating a
retrogressive plan in abandoning the House and Senate plans and
adopting the committee plan. One of the important participants
in the conference committee negotiations which led to the final
plan, as well as the state’s expert, have testified that the
final plan ran a far higher risk of being retrogressive than
either the House or Senate plan. Yet, even in face of these
concerns it was adopted.

APPROVE:

DISAPPROVE:

COMMENTS :
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