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FRANK ET AL. v. GAOS, INDIVIDUALLY AND ON BEHALF
OF ALL OTHERS SIMILARLY SITUATED, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 17-961. Argued October 31, 2018—Decided March 20, 2019

Three named plaintiffs (including Paloma Gaos) brought class action
claims against Google for alleged violations of the Stored Communica-
tions Act, 18 U. S. C. §2701 et seq. Over the course of litigation below,
Google moved to dismiss for lack of standing three times. As relevant
here, when the District Court held that Gaos had standing to assert an
SCA claim, the District Court rested its conclusion on Edwards v. First
American Corp., 610 F. 3d 514—a Ninth Circuit decision reasoning that
an Article III injury exists whenever a statute gives an individual a
statutory cause of action and the plaintiff claims that the defendant vio-
lated the statute. Gaos v. Google, 2012 WL 1094646, *3. After a sec-
ond amended complaint was filed, Google again moved to dismiss, chal-
lenging standing and noting that this Court had agreed to review the
decision in Edwards on which the District Court previously relied.
This Court eventually dismissed Edwards as improvidently granted, 567
U.S. 756 (per curiam), and Google then withdrew its argument that
the plaintiffs lacked standing to assert SCA claims. On the merits, the
parties ultimately negotiated a settlement agreement that would re-
quire Google to include certain disclosures on some of its webpages and
would distribute more than $5 million to cy pres recipients, more than
$2 million to class counsel, and no money to absent class members. The
District Court granted preliminary certification of the class and prelimi-
nary approval of the settlement. Five class members, including peti-
tioners Theodore Frank and Melissa Holyoak, objected to the settlement
on several grounds. After a hearing, the District Court granted final
approval of the settlement, and Frank and Holyoak appealed. While
the appeal was pending in the Ninth Circuit, but prior to decision by
that court, this Court issued Spokeo, Inc. v. Robins, 578 U. S. 330, in
which the Court held that “Article III standing requires a concrete in-
jury even in the context of a statutory violation.” Id., at 341. Spokeo
rejected the premise, relied on in Edwards, that “a plaintiff automati-
cally satisfies the injury-in-fact requirement whenever a statute grants
a person a statutory right and purports to authorize that person to sue
to vindicate that right.” 578 U.S., at 341. A divided panel of the
Ninth Circuit affirmed the settlement, without addressing Spokeo. In
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re Google Referrer Header Privacy Litigation, 869 F. 3d 737. This
Court granted certiorari to review whether cy pres settlements satisfy
the requirement that class settlements be “fair, reasonable, and ade-
quate.” Fed. Rule Civ. Proc. 23(e)(2). The Solicitor General filed a
brief as amicus curiae urging the Court to vacate and remand the case
for the lower courts to address whether any named plaintiff in the class
action actually had standing in the District Court. After oral argu-
ment, the Court ordered supplemental briefing on the standing question.

Held: Because there remain substantial questions about whether any of
the named plaintiffs has standing to sue in light of the Court’s decision
in Spokeo, the judgment of the Ninth Circuit is vacated, and the case
remanded. The Court has an obligation to ensure that litigants have
standing under Article III. See DaimlerChrysler Corp. v. Cuno, 547
U.S. 332, 340. That obligation extends to court approval of proposed
class action settlements. In a class action, the “claims, issues, or de-
fenses of a certified class—or a class proposed to be certified for pur-
poses of settlement—may be settled, voluntarily dismissed, or compro-
mised only with the court’s approval.” Fed. Rule Civ. Proc. 23(e). A
court is powerless to approve a proposed class settlement if it lacks
jurisdiction over the dispute, and federal courts lack jurisdiction if no
named plaintiff has standing. Simon v. Eastern Ky. Welfare Rights
Organization, 426 U.S. 26, 40, n. 20.  Here, no court in this case has
analyzed whether any named plaintiff has alleged SCA violations in the
operative complaint that are sufficiently concrete and particularized to
support standing. The supplemental briefs filed after oral argument
raise a wide variety of legal and factual issues not addressed in the
merits briefing before the Court or at oral argument. This is “a court
of review, not of first view.” Cutter v. Wilkinson, 544 U. S. 709, 718,
n. 7. Resolution of the standing question should first take place in the
District Court or the Ninth Circuit.

869 F. 3d 737, vacated and remanded.

Theodore H. Frank, pro se, argued the cause for petition-
ers. With him on the briefs were Melissa Holyoak, pro se,
and Anna St. John.

Deputy Solicitor General Wall argued the cause for the
United States as amicus curiae urging vacatur. With him
on the brief were Solicitor General Francisco, Acting As-
sistant Attorney General Readler, Charles W. Scarborough,
and Katherine Twomey Allen.

Andrew J. Pincus argued the cause for respondent Google
LLC. On the brief were Donald M. Falk, Edward D. John-
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Counsel

son, Brian D. Netter, and Daniel E. Jones. Jeffrey A. Lam-
ken argued the cause for respondent Gaos et al. With him
on the briefs were Michael G. Pattillo, Jr., James A. Barta,
William J. Cooper, Kassra P. Nassiri, and Michael
Aschenbrener.™

*Briefs of amici curiae urging reversal were filed for the State of Ari-
zona et al. by Mark Brnovich, Attorney General of Arizona, and Oramel
H. Skinner, and by the Attorneys General for their respective jurisdic-
tions as follows: Steve Marshall of Alabama, Jahna Lindemuth of Alaska,
Leslie Rutledge of Arkansas, Cynthia Coffman of Colorado, Christopher
M. Carr of Georgia, Lawrence G. Wasden of 1daho, Curtis T. Hill, Jr., of
Indiana, Jeff Landry of Louisiana, Bill Schuette of Michigan, Joshua D.
Hawley of Missouri, Adam Paul Laxalt of Nevada, Wayne Stenehjem of
North Dakota, Mike Hunter of Oklahoma, Peter F. Kilmartin of Rhode
Island, Alan Wilson of South Carolina, Marty J. Jackley of South Dakota,
Ken Paxton of Texas, and Peter K. Michael of Wyoming; for the Cato
Institute et al. by Ilya Shapiro and Jeremy L. Kidd; for the Center for
Constitutional Jurisprudence et al. by John C. Eastman and Anthony T.
Caso; for the Center for Individual Rights by Michael E. Rosman; for the
Electronic Privacy Information Center by Marc Rotenberg and Alan But-
ler; for Lawyers for Civil Justice by Alex Dahl, Mary Massaron, and
Josephine DeLorenzo; for the Manhattan Institute for Policy Research by
C. Thomas Ludden; and for the New Jersey Civil Justice Institute by
Joseph Edward Feibelman.

Briefs of amici curiae urging affirmance were filed for the State of
Oregon et al. by Ellen F. Rosenblum, Attorney General of Oregon, Benja-
min Gutman, Solicitor General, Carson Whitehead, Assistant Attorney
General, and Henry Kantor, and by the Attorneys General for their re-
spective States as follows: Xavier Becerra of California, George Jepsen of
Connecticut, Russell A. Suzuki of Hawaii, Lisa Madigan of Illinois, Brian
E. Frosh of Maryland, Maura Healey of Massachusetts, Lori Swanson of
Minnesota, Barbara D. Underwood of New York, Joshua H. Stein of North
Carolina, Thomas J. Donovan, Jr., of Vermont, and Robert W. Ferguson
of Washington; for the American Association for Justice by Jeffrey R.
White and Elise Sanguinetti; for the Center for Democracy and Technol-
ogy et al. by Leslie M. Spencer, Lisa A. Hayes, Sophia Cope, and Sally
Greenberg; for the Center for Workplace Compliance by Rae T. Vann and
John R. Annand; for the Civil Justice Research Initiative by Gerson H.
Smoger, Erwin Chemerinsky, and Anne Bloom; for the Computer & Com-
munications Industry Association et al. by David H. Kramer and Brian
M. Willen; for the New York Bar Foundation et al. by Christopher M.
Mason, Sarah Erickson André, Daniel Deane, and Seth A. Horvath; for
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PER CURIAM.

Three named plaintiffs brought class action claims against
Google for alleged violations of the Stored Communications
Act. The parties negotiated a settlement agreement that
would require Google to include certain disclosures on some
of its webpages and would distribute more than $5 million to
cy pres recipients, more than $2 million to class counsel, and
no money to absent class members. We granted certiorari
to review whether such cy pres settlements satisfy the re-
quirement that class settlements be “fair, reasonable, and ad-
equate.” Fed. Rule Civ. Proc. 23(e)(2). Because there re-
main substantial questions about whether any of the named
plaintiffs has standing to sue in light of our decision in
Spokeo, Inc. v. Robins, 578 U. S. 330 (2016), we vacate the
judgment of the Ninth Circuit and remand for further
proceedings.

Google operates an Internet search engine. The search
engine allows users to search for a word or phrase by typing
a query into the Google website. Google returns a list of
webpages that are relevant to the indicated term or phrase.
The complaints alleged that when an Internet user con-
ducted a Google search and clicked on a hyperlink to open
one of the webpages listed on the search results page, Google
transmitted information including the terms of the search to
the server that hosted the selected webpage. This so-called
referrer header told the server that the user arrived at

Public Citizen, Inc., et al. by Allison M. Zieve, Scott L. Nelson, and Adina
H. Rosenbaum; and for William B. Rubenstein by Mr. Rubenstein, pro se.

Briefs of amici curiae were filed for the American Bar Association by
Hilarie Bass, Rex S. Heinke, and Jessica Weisel; for the Chamber of Com-
merce of the United States of America by Ashley C. Parrish and Justin
A. Torres; for Law Professors by Lori B. Andrews; for Legal Aid Organi-
zations by Wilber H. Boies and M. Miller Baker; for the National Con-
sumer Law Center et al. by Stuart Rossman and Michael Landis; for
Spectrum Settlement Recovery, LL.C, by Howard L. Yellen, Hugh C. D.
Alexander, Eric L. Lewis, and James P. Davenport; for Roy A. Katriel by
Mr. Katriel, pro se; and for David Lowrey et al. by Antigone G. Peyton.
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the webpage by searching for particular terms on Google’s
website.

Paloma Gaos challenged Google’s use of referrer headers.
She filed a complaint in Federal District Court on behalf of
herself and a putative class of people who conducted a Google
search and clicked on any of the resulting links within a cer-
tain time period. Gaos alleged that Google’s transmission
of users’ search terms in referrer headers violated the Stored
Communications Act, 18 U.S.C. §2701 et seq. The SCA
prohibits “a person or entity providing an electronic commu-
nication service to the public” from “knowingly divulg[ing]
to any person or entity the contents of a communication
while in electronic storage by that service.” §2702(a)(1).
The Act also creates a private right of action that entitles
any “person aggrieved by any violation” to “recover from the
person or entity, other than the United States, which en-
gaged in that violation such relief as may be appropriate.”
§2707(a). Gaos also asserted several state law claims.

Google moved to dismiss for lack of standing three times.
Its first attempt was successful. The District Court rea-
soned that although “a plaintiff may establish standing
through allegations of violation of a statutory right,” Gaos
had “failed to plead facts sufficient to support a claim for
violation of her statutory rights.” Gaos v. Google, Inc., 2011
WL 7295480, *3 (ND Cal., Apr. 7, 2011). In particular, the
court faulted Gaos for failing to plead “that she clicked on a
link from the Google search page.” Ibid.

After Gaos filed an amended complaint, Google again
moved to dismiss. That second attempt was partially suc-
cessful. The District Court dismissed Gaos’ state law
claims, but denied the motion as to her SCA claims. The
court reasoned that because the SCA created a right to be
free from the unlawful disclosure of certain communications,
and because Gaos alleged a violation of the SCA that was
specific to her (i. e., based on a search she conducted), Gaos
alleged a concrete and particularized injury. Gaos v. Google
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Inc., 2012 WL 1094646, *4 (ND Cal., Mar. 29, 2012). The
court rested that conclusion on Edwards v. First American
Corp., 610 F. 3d 514 (2010)—a Ninth Circuit decision reason-
ing that an Article III injury exists whenever a statute gives
an individual a statutory cause of action and the plaintiff
claims that the defendant violated the statute. 2012 WL
1094646, *3.

After the District Court ruled on Google’s second motion
to dismiss, we granted certiorari in Edwards to address
whether an alleged statutory violation alone can support
standing. First American Financial Corp. v. Edwards, 564
U. S. 1018 (2011). In the meantime, Gaos and an additional
named plaintiff filed a second amended complaint against
Google. Google once again moved to dismiss. Google ar-
gued that the named plaintiffs did not have standing to bring
their SCA claims because they had failed to allege facts es-
tablishing a cognizable injury. Google recognized that the
Distriet Court had previously relied on Edwards to find
standing based on the alleged violation of a statutory right.
But because this Court had agreed to review Edwards,
Google explained that it would continue to challenge the Dis-
trict Court’s conclusion. We eventually dismissed Edwards
as improvidently granted, 567 U. S. 756 (2012) (per curiam),
and Google then withdrew its argument that Gaos lacked
standing for the SCA claims.

Gaos’ putative class action was consolidated with a similar
complaint, and the parties negotiated a classwide settlement.
The terms of their agreement required Google to include
certain disclosures about referrer headers on three of its
webpages. Google could, however, continue its practice of
transmitting users’ search terms in referrer headers.
Google also agreed to pay $8.5 million. None of those funds
would be distributed to absent class members. Instead,
most of the money would be distributed to six cy pres recipi-
ents. In the class action context, cy pres refers to the prac-
tice of distributing settlement funds not amenable to individ-
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ual claims or meaningful pro rata distribution to nonprofit
organizations whose work is determined to indirectly benefit
class members. Black’s Law Dictionary 470 (10th ed. 2014).
In this case, the cy pres recipients were selected by class
counsel and Google to “promote public awareness and educa-
tion, and/or to support research, development, and initia-
tives, related to protecting privacy on the Internet.” App.
to Pet. for Cert. 84. The rest of the funds would be used for
administrative costs and fees, given to the named plaintiffs
in the form of incentive payments, and awarded to class
counsel as attorney’s fees.

The District Court granted preliminary certification of the
class and preliminary approval of the settlement. Five class
members, including petitioners Theodore Frank and Melissa
Holyoak, objected to the settlement on several grounds.
They complained that settlements providing only cy pres re-
lief do not comply with the requirements of Rule 23(e), that
cy pres relief was not justified in this case, and that conflicts
of interest infected the selection of the cy pres recipients.
After a hearing, the District Court granted final approval of
the settlement.

Frank and Holyoak appealed. After briefing before the
Ninth Circuit was complete, but prior to decision by that
court, we issued our opinion in Spokeo, Inc. v. Robins, 578
U. S. 330 (2016). In Spokeo, we held that “Article III stand-
ing requires a concrete injury even in the context of a statu-
tory violation.” Id., at 341. We rejected the premise, re-
lied on in the decision then under review and in Edwards,
that “a plaintiff automatically satisfies the injury-in-fact re-
quirement whenever a statute grants a person a statutory
right and purports to authorize that person to sue to vindi-
cate that right.” 578 U.S., at 341; see also id., at 336-337.
Google notified the Ninth Circuit of our opinion.

A divided panel of the Ninth Circuit affirmed, without ad-
dressing Spokeo. In re Google Referrer Header Privacy
Litigation, 869 F. 3d 737 (2017). We granted certiorari, 584
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U. S. 958 (2018), to decide whether a class action settlement
that provides a cy pres award but no direct relief to class
members satisfies the requirement that a settlement binding
class members be “fair, reasonable, and adequate.” Fed.
Rule Civ. Proc. 23(e)(2).

In briefing on the merits before this Court, the Solicitor
General filed a brief as amicus curiae supporting neither
party. He urged us to vacate and remand the case for
the lower courts to address standing. The Government
argued that there is a substantial open question about
whether any named plaintiff in the class action actually
had standing in the District Court. Because Google with-
drew its standing challenge after we dismissed Edwards
as improvidently granted, neither the District Court nor
the Ninth Circuit ever opined on whether any named
plaintiff sufficiently alleged standing in the operative
complaint.

“We have an obligation to assure ourselves of litigants’
standing under Article IIL” DaimlerChrysler Corp. V.
Cumno, 547 U. S. 332, 340 (2006) (quoting F'riends of the Earth,
Inc. v. Laidlaw Environmental Services (TOC), Inc., 528
U.S. 167, 180 (2000); internal quotation marks omitted).
That obligation extends to court approval of proposed class
action settlements. In ordinary non-class litigation, parties
are free to settle their disputes on their own terms, and
plaintiffs may voluntarily dismiss their claims without a
court order. Fed. Rule Civ. Proc. 41(a)(1)(A). By contrast,
in a class action, the “claims, issues, or defenses of a certified
class—or a class proposed to be certified for purposes of
settlement—may be settled, voluntarily dismissed, or com-
promised only with the court’s approval.” Fed. Rule Civ.
Proc. 23(e). A court is powerless to approve a proposed
class settlement if it lacks jurisdiction over the dispute, and
federal courts lack jurisdiction if no named plaintiff has
standing. Simon v. Eastern Ky. Welfare Rights Organiza-
tion, 426 U. S. 26, 40, n. 20 (1976).
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When the District Court ruled on Google’s second motion
to dismiss, it relied on Edwards to hold that Gaos had stand-
ing to assert a claim under the SCA. Our decision in Spokeo
abrogated the ruling in Edwards that the violation of a stat-
utory right automatically satisfies the injury-in-fact require-
ment whenever a statute authorizes a person to sue to vindi-
cate that right. 578 U. S, at 341; see Edwards, 610 F. 3d, at
517-518. Since that time, no court in this case has analyzed
whether any named plaintiff has alleged SCA violations that
are sufficiently concrete and particularized to support stand-
ing. After oral argument, we ordered supplemental briefing
from the parties and Solicitor General to address that
question.

After reviewing the supplemental briefs, we conclude that
the case should be remanded for the courts below to address
the plaintiffs’ standing in light of Spokeo. The supplemental
briefs filed in response to our order raise a wide variety of
legal and factual issues not addressed in the merits briefing
before us or at oral argument. We “are a court of review,
not of first view.” Cutter v. Wilkinson, 544 U. S. 709, 718,
n. 7 (2005). Resolution of the standing question should take
place in the District Court or the Ninth Circuit in the first
instance. We therefore vacate and remand for further pro-
ceedings. Nothing in our opinion should be interpreted as
expressing a view on any particular resolution of the stand-

ing question.
*k % %

The judgment of the United States Court of Appeals for
the Ninth Circuit is vacated, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, dissenting.

Respectfully, I would reach the merits and reverse. As I
have previously explained, a plaintiff seeking to vindicate a



494 FRANK v. GAOS

THOMAS, J., dissenting

private right need only allege an invasion of that right to
establish standing. Spokeo, Inc. v. Robins, 578 U. S.
330, 348 (2016) (concurring opinion). Here, the plaintiffs al-
leged violations of the Stored Communications Act, which
creates a private right: It prohibits certain electronic service
providers from “knowingly divulg[ing] . . . the contents of a
communication” sent by a “‘user,’” “subscriber,” or “cus-
tomer” of the service, except as provided in the Act. 18
U. S. C. §§2510(13), 2702(a)(1)—-(2), (b); see §2707(a) (provid-
ing a cause of action to persons aggrieved by violations of
the Act). They also asserted violations of private rights
under state law. By alleging the violation of “private du-
tlies] owed personally” to them “‘as individuals,”” Spokeo,
supra, at 349, 344 (opinion of THOMAS, J.), the plaintiffs es-
tablished standing. Whether their allegations state a plau-
sible claim for relief under the Act or state law is a separate
question on which I express no opinion.

As to the class-certification and class-settlement orders,
I would reverse. The named plaintiffs here sought to
simultaneously certify and settle a class action under
Federal Rules of Civil Procedure 23(b)(3) and (e). Yet
the settlement agreement provided members of the class
no damages and no other form of meaningful relief.*
Most of the settlement fund was devoted to cy pres pay-
ments to nonprofit organizations that are not parties to
the litigation; the rest, to plaintiffs’ lawyers, administra-
tive costs, and incentive payments for the named plain-
tiffs. Amte, at 490-491. The District Court and the Court
of Appeals approved this arrangement on the view that
the cy pres payments provided an “indirect” benefit
to the class. In re Google Referrer Header Privacy

*The settlement required that Google make additional disclosures on its
website for the benefit of “future users.” App. to Pet. for Cert. 50. But
no party argues that these disclosures were valuable enough on their own
to independently support the settlement.
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Litigation, 87 F. Supp. 3d 1122, 1128-1129, 1137 (ND Cal.
2015); In re Google Referrer Header Privacy Litigation, 869
F. 3d 737, 741 (CA9 2017).

Whatever role cy pres may permissibly play in disposing
of unclaimed or undistributable class funds, see Klier v. Elf
Atochem North Am., Inc., 658 F. 3d 468, 474-476 (CA5 2011);
id., at 480-482 (Jones, C. J., concurring), cy pres payments
are not a form of relief to the absent class members and
should not be treated as such (including when calculating
attorney’s fees). And the settlement agreement here pro-
vided no other form of meaningful relief to the class. This
cy pres-only arrangement failed several requirements of
Rule 23. First, the fact that class counsel and the named
plaintiffs were willing to settle the class claims without ob-
taining any relief for the class—while securing significant
benefits for themselves—strongly suggests that the interests
of the class were not adequately represented. Fed. Rules
Civ. Proc. 23(a)(4), (g)(4); see Amchem Products, Inc. v.
Windsor, 521 U. S. 591, 619-620 (1997) (settlement terms can
inform adequacy of representation). Second, the lack of any
benefit for the class rendered the settlement unfair and un-
reasonable under Rule 23(e)(2). Further, I question
whether a class action is “superior to other available meth-
ods for fairly and efficiently adjudicating the controversy”
when it serves only as a vehicle through which to extinguish
the absent class members’ claims without providing them
any relief. Fed. Rule Civ. Proc. 23(b)(3); see Rule 23(b)
(3)(A) (courts must consider “the class members’ interests in
individually controlling the prosecution . . . of separate
actions”).

In short, because the class members here received no set-
tlement fund, no meaningful injunctive relief, and no other
benefit whatsoever in exchange for the settlement of their
claims, I would hold that the class action should not have been
certified, and the settlement should not have been approved.





