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RULES 

OF THE 

SUPREME COURT OF THE UNITED STATES: 

No.1. 

CLERK. 

• 

The clerk of this court shall reside and keep the office 
at the seat of the National Go,ernmen t, and he shall not 
practice, either as aD attorney or counsellor, in this court, 
or any other conrt, while he shall continue to be clerk of 
this court. 

Tile clerk shall· not permit any origiual record or paper 
to be taken from the court·room, or from the, office, with­
out all order from the court. 

No.2. 

ATTORNEYS. 

It shall be reqnisite to the aclmi sion of 'tttorneys or 
counsellors, to practice ill this court, that tile,y hall have 
been such for three years past in the upreme courts of 
the States to which they respectively belong, and tllat 
tlleil' pri vate and profe sional character shall appear to 
be fair. 

Tiley shall respeeti vely take aud subscribe thefollowiug' 
oath or affirmation, viz: 

I, , do solemnly swear, (or atlirm, a the case 
may be,) that I will demean myself, as an attorney aud 

Not Current - 1871



• 

• 
6 RULES OF THE SUPREME COUR1' 

COUll el1o1' of this court, uprightly, aud according to law 
and that I will support the Con titution of the United 

tate . 

No. :1. 

PRACTIOE. 

Thi court consider the practice of the courts of King's 
.Bench, and of Chancery, in Eugland, as aft'ording out­
lines for the practice of this court; and they will, ii'om 
time to time, make such altcratio!ls therein as circulll· 
tances LUlI,y render necessn.rr. 

No_ 4. 

RiLL OF EXOEP1'lONS. 

Hcreafter the judge of the circuit and district court ' 
shall not allow any bill of cxceptions which shall con. 
taill the cbarge of the COlll't at large. to th jury in t rial 
at commou law, upon any general exception to the whole 
of uch charge. But the partyexceptiug Iiall be required 
to tllte distinctly the seyeral matters of law in· such 
charge to wlnch .he excepts; lind nch matters of law, 
and tho e only, hall be inserted ill tllO bill of exceptions, 
Rnd allowed by th court. 

Not Current - 1871



• 

, 
~. 

, 

, .. 
i 
i 
" 

, 

f 

OF THE UNITED STATES. 

No. :So 

PROCESS. 

7 

All process of this court shall be iu the name of the 

DXOEMllER TERM, 187] . 

Amendment to 6th Rule. 

All motions to dismiss appeals and writs of error, 
except motions to docket and dismiss under the nin th 
rule, must be submitted in the first instance on printed 
briefs or arguments. If the court desires further argu­
ment on that subject it will be ordered in connection 
with the hearing on the merits. The party moving to 
dismiss shall serve notice of the motion, with a copy of 
his brief or argument, on the connsel for plaintiff in error 
or appellant of rec\>rd in this court, at least three weeks 
hefore the time fixed for submitting the motion, in all 
cases except where the counsel to be notified resides west 
of the Rocky Mountains, in which case the Dotice shall 
be at least thirty days. 

Affidavit of the deposit in the'mail of the Dotice and 
brief to the proper address of the counsel to be served, 
duly post-paid, at such time as to reach him by due 
course of mail, the three weeks or thirty days before the 
time fixed by the notice, will be regarded as prima faci6 
evidence of service on counsel who reside without the 
Dist.rict of Columbia. On proof of snch service, the 
motion will be considered unless for satisfactory reasons 
further time be given by the court to either party . 

--

-,.-----
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8 RULES OF THE SUPREME OOURT 

No.7. 

LAW LmRARY. 

1. Duriug the session of the com't, any gentleman 01 
the bar having a cause on the docket; and wishing to 
use any book or books ill the law library, shall be at 
liberty, upon applicatiou to the clerk of the court, to 
receive au order to take the arne (uot exceeding at any' 
one time three) from t he lihrary, he being thereby 
responsible for. the dne retnI'n of the same .within a rea· 
sonable time, or wheu reqnired hy the clerk. AJ]{I it. 
shall be the dllty of the clerk to keep, in a book for that 
pnrpo e, It record of all books so delivered, which are to 
be charged against the party receiving the same. And 
in c,lse the same shall not be so l'eturned, t he party 
receiving the same hall be reRpon ible for and forfeit 
and pay twice the value thereof; as also oue dollar pel' 
day 101' cach day' detentiou beyond the limited tim 

CONFERENCE· ROOM. 

I 
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:!. 'rho clerk shall take charge of the books of the ~ 

court; together with sucb of the duplicate IItw books a I 

Oongl'e 8 may direct to be trau ferred to the oonrt, and 
arrallge them in th con ference·room , which II shall 
have fitted up in a proper manlier; .and he sball 1I0t ~' 
permit slIcb books to b taken therefrom b.V any OllC 

execpt the jUllge of tbe court. 
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OF 'l'HE UNI'l'ED STATES. 9 

No. S. 
, 

RETURN TO WRIT OF ERROR AND ItEl'URN DAY. 

1. The clt'rk of the COlirt to which any writ of error 
hall be directed ma,y make return of t,he same, by trans· 

mitting a true copy of tqe record, and of all proceedings 
in the cau e, under his hand and the seal of t he conrt. 

2. ~o cause will hereafter be heard until a complete 
record, containing in itself, without references aliunde, 
all the papers, exhibits, depo itions, and other proceed· 
ings which are necessary to the hearing in this court, 
shall be filed. • 

3. Whenever it shall be I1ecc s:try or propel', iu thc 
opinion of ~e presiding judge iu any circui t court, or 
district court exercising circuit conrt jurisdiction, that 
original pllpers of any kind shonld be inspected in this 
court, upon appeal or writ of error, such presiding j udge 
may make such rule or order for th\l safe·keeping, trans· 
porting, and return of such origiual papers as to him 
may seem proper; and this court will receive and con· 
sider such original papers in connection witll the trans· 
cript of tbe pl'Oceedings. 

RETURN DAY . . 
4. Iu Cil es wbere final judgment is rendered more than 

thir t7y days before the first day of the lIext term of thi 
court, the writ of errOl' and citation, if taken before, 
IUlIst be retul'llable Oil the first day of said term, and be 
served before t hat day; bu t iu cases where the judg· 
ment is rendered less than thirty <l ays beforo the first 
day, the writ of error and citation may be made returu· 
a,ble Oll the third Monda.y of the said tel'm, and be erved 
before that das· 

• 
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No . .0. 

DOCICETING CASES. , 
J . In all cases where a writ of error or an appeal shall 

be brongllt to this court frem any jndgment or decree 
rendered thirty dass hefore the commencewent of the 
term, it shall be the dnty of tile pla,intift' in ~ITor or 
al>pellant, as the ca e may be, to docket the canse and 
file the recoru thereof with t he clerk of this conrt itlliu 
the first six da.ys of tile term; and if the writ of error 
or appeal sll.all be brought from It judgmeut or decree 
relHlereu less than thirty day befOl'C t ile commencement 
of the term, it shall be the duty of the plain tift· in enol' 
or appellant to docket the canse, ,lllcl fil e tile record 
thereof with tile clerk of thi' eOllrt wi£hin the first 
thirty days of the term; and if the plaiutiff ill error or 
appelhtllt hall fail to comply with t llis rule, t he defenu· 
ant in <\ITOI' or appeUee may have the ca c uockctcd and 
di missed, upon producillg a certificate from ~he clerk of 
t he court wherein the jndgment or decree was rendered, 
stating tile canse, and certifying that such writ of error 
01' appeal bas been duly sued out and allowed. nd iu 
110 case shall the plaintiff in error or appellant be enti­
tled to Ilocket the can~e and fil e t he record after the 
SlIme siuLII have been docketed and di missed under 
thi I"I1le, unless by ordel' of the conrt. • 

2. Bnt the defendallt . ill enor or appellee may, at his 
option, docket the cau Il, and file a copy of th record 
with th clerk of the court; and if the case is docketed, 
and a copy of the record' filed with the clerk of this 
court by the plaintiff or appellant, within the period of 
tim above limited anel prescribed by this I'ule, or by tb 
d f< ndant ill errol' or app lIee at nny time thllr after 

, 
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OF THE UNITED STATES. 11 

term, the ~ase shall stand for argument at 
• 

3. Upon the filing of thc transcript of a record brought 
up bY' writ of error or appeal, the a,ppearance of the 
counsel for the plaintiff in error or appellant shall be 
entered. 

4. In aU cases wherc the period of thirty days is meD' 
tioned in this mle, it shall be extended to sixty days ill 
writs of error and appeals from Oalifornia, Oregon, 
Washington, New Mexico, Utah, Nevada, Arizona, 
Montana, and Idah9. · 

No . 10. 

SECURITY FOR COSI'S. 

1. In all cases the clerk shall take of tile party a lJond. 
with competent sru'ety, to eCUl'e his fee~, in the penalty 
of two hundred doll~rll; or a deposit of that amount to 
be placed in bank subject to his draft. 

PltlNl'lNG RECORDS. 

2. In all cases, the clerk shall have fifteen COllies of 
the records printed for the court, and the costs of print· 
ing shall be cha.rged t() the Go\'ern lllcnt in t l.J e expenses 
of the court, • 

3. The clerk shall furnish copies for the printer, shall 
supervise the printi.ng, and shaH take care of and di . 
tribute the printecl copies to the judges, the report r 
and the parties, from time to time, as required. 

4. In each case the clerk shall charge the parties th 
legal fees for but the one lIla.uuscript copy in that case. 

• 
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5. In all cases the clerk shall deliver a copy of the 
printed record t6 each party; and iu cases of dismission, 
reversal, or affirmance with costs, the fees for the said 
manuscript copy of the 'record shall be taxed against the 
party agaiust whom costs are given, and which charge 
includes the charge for the copy fnrnished him. 

6. In Cll es of ltl mis'siou for want of jurisdiction, eacll 
party shaH be charged with one-half t,he legal fees for a. 
copy. 

ATTACHlIIEN'l' F OR OOSTS. 

7. Upou the olerk of this conrt iJroducing satisfactory 
evidence, by affidavit, or the ackuowledgment of the 
parties or their suret,ies, of having served It copy of the 
biU of fees due by t hem, respectively, in this court, on 
such parties or their sureties, an attachment shall issue 
again t snch part.ie or sureties, respectiYely, to compel 
pn,yment of the said fees, 

No. 11. 

TRANSLATIONS. 

Whenever allY !'CeoI'd, t ransmitted to thi eom't upon 
<I writ of error 01' appeal, sha.ll eontain any document, 
puper, testimouy OL' other proceeding ill a foreign lan­
guage, and the reconl does not also eontain a transla­
tion of su·II document, paper testimony, or other pro­
c ding, made nnder the Iluthori ty of trle inferior eourt, 
or admitted to be correct, the record shall notbe printed, 
bnt tiHI ca e hall be reported to thi cOll rt by the clerk - , 
amI th conrt will thereupon remand it to the inferior 
eourt, in order that !t tran la,tion Illny be there sllppli '(1 
allli ilLserted in the reeord . 

• 
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Yo 12. 

EVIDENCE. 

1. In all cases where further proof is ordered by the 
court, the depositions which shall be taken shall be by a. 
commission to be issned from this court, or from allY cir­
cuit court of the United States. 

2. In all cases of admiralty and maritime jurisdiction, 
whel7e new evidence shall be admissible in tbis court, the 
evidence by testimony of witneRses shall be taken nnder 
a commission to be issued from this court, or from any 
circuit court oftbe United States,.under the' direction of 
a,ny judge thereof; and no such commission sball issue 
but upou interrogatories to be filed by the party apply­
ing for the commission, and notice to the opposite party 
or his agent or attorney, accompanied with a copy of the 
inte,rrogatories so filed, to file cross-interrogatories within 
twenty days from the service of stich notice: PrOVided, 
howevet, Tbat nothing in this rule shall prevent allY party 
from giving oral testimouy in open court ill cases where, 
by law, it is admissible. 

No. 13. 

DEEDS, ETO., N01' OBJECTED 1'0, ETC., ADMITTED, ETC. 

In all cases of equity and admiralty juri dictiou heard 
in this court, 110 objection sball hereafter be allowed to b 
taken to tbe admissibility of any deposition, deed, grant, 
or other exhibit fonnd in the record a ev idence, nnless 
objection was taken thereto in the court below and en­
tered of' record; but the a.me shall otherwise be deemed 
to have been admitted by con ent. 

, Not Current - 1871
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No. 14. 

CERTIORARI. 

No eertiomri for di,miuution of tbe record sballhe here· 
after awarded ill any cause, uuless a motion therefor shall 
he made ill writing, and the facts on which t he same is 
fouudcd shall , jf not admitted by the other party, be 
verified by affidavit. And all motions for sueh C8l·tiorm'i 
sball be made a,t the first term of t.he entry of the cause; 
otberwi e the arne shall not be granted unless upou 
pecial cause shown to the. court accounting sati factorily 

for the delay. . 

• 

• 

• 
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No. Iii. 

DEATH OF A PARTY. 

1. Whenever, i)ellding a writ of errol' 01' appeal in this 
COUI't, either party shall die, the proper l'epreselitatives 
ill the persoualty or realty of the deceased party, accord­
ing to the nature of the case, mayvoluutarily come in and 
be admitted parties to the suit, and therenpon the canse 
shall be heard and determined as in other cases; and if 
uch representatives shall not volnnhtrily become parties, 

then the.other party may snggest the death on the record, 
aDd thereupon, on motion, obtain an order, that unless 
sDch representatives shall become parties within the first 
ten days of the ensning term, the party moving for snch 
order, if defendant in error, shall be entitled to have tile 
writ of error or appeal dismissed; ana if the party so 
moving shall be plaiutiif in error, he sball be entiUed to 
open the record, and on hearing have the salUe re\'ersecl 
if it be erroneons: Provided, however, 'fhat a copy of every 
snch order shall be printed in some newspaper at the seat 
of GOV61'llment in whicl1 the laws of the Unit~d States 
hall be printed by authority, for three successive weeks, 

at least sixty days before the begiDning of the term of 
the Snpreme Oonrt then next ensning. 

2, Wheu the lleath of a party i snggested, and the 
representati'l'es of the decea ed do not appea.[· by the 
tenth day of t be second term next slIcceeding the sug­
gestion, and no Olea ures are taken by tbe oppo ite partY 
witbiu tbat t ime to compel their apP,earance, tbe case 
sh!lll abate. 

• 
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No. 16. 

NO APPEARANCE OF PLA.INTIFF. 

Where there is no apl>Il<'1>ranCe for the plaintiff when 
the ca e i calJed for trial, the defendant may have the 
plaintift called and dismiss the writ of error, or may open 
t he record and pray for an affirm!1.noo. 

No. 17. 

NO A.I'I'EARANCE OF DEFENDAN1. 

Where tlJe defendant fails to appear wlJen thE( cause 
. hall be. called for trial, the court may proceed fo hear 
an argument on the part of the plaintiff, and to give 
judgment ll.ccording to the right of the cause. 

, 
No. IS. 

NO A.I'PEAR.A.J.'<OE OF EITHER PARTY. 

'When a case .is reached in the r gular call of the dock­
et, and uo allpeamuce is entered for either party, the case 
shall be di mis tl at the costs of the plaintiff. 

No. 19. 

NE ITHER PAR1'Y HEADY AT SECOND 1'ER 

When a case i called for argument at two succe sive 
terms, ancl upon the call at tbe sccond term neithru' 
l>arty is I>repared to argue it, it shall be dismissed at 
the co t of' the plaintiff, lwless sntlicieut cause is slJown 
for fnrtlicr postponement. 

I 
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OF THE UNITED STATES . 17 . 
No. 20 .. 

• 
l'RINTED ARGUnmNTS. 

1. In all cases brought here on appeal, writ of error, or 
otllerwise, the court will receive priuted arguments with· 
out regard to number of the case ou . the docket, if the 
cO\lusel on both sides shall choose so to submit the,same 
'yithill the first sixty days of the term; but twenty copies 
of the arguments, signed by attorneys or couuselors of 
this court, must be first filed: ten of these copies for the 
COtll't, two for the reporter, thrce to be retained by the 
clerk, and the residue for counscl. 

2. When a case is reached in the regular call of the 
docket, and a printed argument shall be filed for one or 
both parties, the case shall stand on the salUe footing as 
if there were lin llppearancc by counsel. 

3. When a ca e i ta.ken np for trial upon the regular 
call of the docket, and argued orally in behalf of only 
one of the parties, no printed arguJllent will be recei,'ed 
unless it is filed before the oral argument begius, and 
the conrt will proceed to consider and decide the eft. e 
upon the ex pa1'le argumeut. 

2 

• 

• 

• 
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1 RULES OF THE SUl'REME COURT 

.( No..:!1 . 
, 

~' '''O COUNSEL. 

l , Only two cOUlisol shall be permitted to argne for 
each party, plainti ff and defellliant, in a canse. 

TWO HOURS. 

Z. Two hours on each side sha,1I be allowed in tho 
argument of a canse, and no more, without special leave 
of tho cour t gr:Ll1ted betore the argument begin·s. But 
the time thus allowed may be apportioned among counsel 
on the same side as they choose : P"ovided, alway8, a fail' 
opening of the case shall be made by the party having 
the openinO' and closiug argument. 

DR.IEFS. 

3. Counsel will not be hear.d mtless a printed brief or 
ll,bstract of tlte case be first 'filed, together with the points 
made, aUlI the authorities cited in support of them 
arranged under tlle respecth-o points. 

4. The brief filed Oil behalf of a plaintiff in error or 
uu .appellant shall also contain a taterucnt of the errors 
lelied upon, and ill case of an appo.al an ab tract of tite 
pleading and proofs, exhibiting clearly and snccinctly 
the issues presented. 

o. Each error shall be selmrately allegetl and pal" 
ticulal'ly specified ; otbe\'\vi~e it will be di rega.rded. 

6, When t lle error alleged is to the charge of the 
court, the part of the charge referred to shall be quotcd 
toti(/ell~ ve,.bis in thc siJeeificatiol1 . 

) 

Not Current - 1871



I 

• 
OF TIIE UNITED S~ATES. 19 

'i. When the error alleged is to the admission or re­
jection of evidence, the .specification shall qnote the full 
substance of the e-i-idence offered, or copy the offer 
as stated in the bill of exceptions. Ally alleged elTor 
not in accordance with these rules will be disregarded. 

8. Connsel will be confined to a discus ion of the 
errors stated hut the court may, at its discretion, notice. 
any other errors appearing iu the record, 

9. The same shall be srgned by an attorney or coun­
selor of this court. 

10. If one of the parties omits to file snch a statement, 
he cannot be heard, and the case will be heard ex pat·tll 
upon the argument of the party by Ivbom the statement 
is filed . 

11. Twenty printed copies of the abstract, points, and 
authorities requu:ed by t his rule shall be filed with the 
clerk by the plaiutill' iu error or appellant six days, and 
by the defendant in error 01' appcllee three day , before 
t he case is called for argument. 

]2. When no coimsel appears for one of the parties, 
and no priuted brief or argument is filed only one conn­
sel will be heard for the ad verse party i . but if a printed 
brief ·01' argument is filcd , t he ad verse party will be en-
titled to be hea.rd by two counscl. . 

No. 22. 

ORDER OF ARGUMENT. 
• 

The plaintiff or appellant in this court shall be enti -
t led to open and conClude the case. But when there 
are cro s·appeal , they shall be argued together as one 
case aud the plaintiff in the court below sh~ 1l be enti-, . 
t Ied to open amI couclude the argument. 

• 

• 
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23. 

INTEREST. 

1. In cases where a writ of errol' is pro ecnted to this 
court, aud the judgment of the inferior court is affirmed, 
the interest shall be ea,leulated and leviecl from the date 

• 
of the judgment below, until the same is paid, at the same 
rate that similar judgments bear interest in the courts 
of the State where snch judgment is rendered. 

2. In all case where a writ of error shall delay the 
proceedin"s on. the judgment of the inferior court , and 
shall appear to have been sued ont merely for delay, 
damages at the rate of ten pel' cent. in addition to interest, 
shan be awarded upon the amount of the judgment. 

3. The same 1'lllc shall be applied to decree for the 
payment of money in Cll es of chancery, unle;;$ other. 
W1 e ordered hy this CQurt .· 

No. 24. 

COSTS. 

1. In all cases where any nit shall be clismi sed ill 
thi court, except wbel'e thc dismissal hall ho for want 
of jnrisdiction, costs shall bo allowed to the defendant ill 
e1'l'or or appellee, as the ca e may be, unless otherwi e 
agree.d by tbe parties. 

2. In all ca cs of affirmance 0(' any judgment 01' decree 
in this court, costs shall be allowed to the defendan t in 
error or appellee, as tbe case may be, U11less otli erwi e 
orOOl' d by the court. 

- interest Dot nllowod in udllJiralty, un less specially dil'ected by 
tbo court. (20 How., 1'. 2[';',) 

• 
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3. In oa es of l' versal of auy judgment 01' llecl'ee ill 

this COllTt, costs sha,]l be allowed to the plaintiff in error 
01' appellant, as the case may be, unless otherwise ordered 
by the court. The cost of the transcript of the record 
from the court below shall be a part of snch costs and 
be taxable iu that court as costs iu the case. 

4. Neither of the foregoing rules shall apply to cases 
where the United States are a party; hut in sllch cases, 
no costs shall be allowed in this court for or against the 
United States. 

5. In all cases of the dismi sal of any suit in this 
court, it sball be the duty of the clerk to issue a man­
date, or other proper process, in the nature of a proce­
deniW, to the court below, for the purpose of informiug 
snch conrt of the proceedings in this court, so that 
further proceedings may be had ill such court as to law 
and justice may appertain. 

6. Wbeu costs are allowed in this C01ll't, it shall be the 
duty of the clerk to insert the amollut thereof in the 
body of the mandate, or other proper process, sen t to 
the cO!lrt below, and annex to' the same the bill of items 
taxed in ' detail . 
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:No. 2ri. 
. . 
OPINLONS oP THE COURT. 

1 . .All opinions delivered by the eourt shall immedi· 
ately, upou the delh~ery thereof, be delivered over to the 
clerk to be recorded. And it shall be the duty' of the 
elerk to cause the ame to be forthwith recorded and to 
deliver a. copy to the reporter, as soon as the ' 'ame shall 
be recorded. 

2. The opiniou of the COlU't, as far as praeticable, shall 
be recorded dnriug the term, so that the publication of 
the reports may not be delayed thereby. 

3, Tho origiual opiniolls of the court, haH be filed 
with the clerk of this conrt for preservation. 

No. 26. 

CALL OF THE DOC1illT. 

1. Tho conrt OLl thc second day in eacll term will com, 
mence 'alling tlle eases for argument in tlle order in 
which they stand on the docket, and proceed from day to 
day during the term, ill the same order; (excellt as here­
inafter provided,) aud if the pa.rties, or either of them, 
hall be I'cady whell the case j called, tbe . ame will be 

he::m\; aud if neither pa.rty ball be ready to proceed in 
the argument, t~e ca nse shall go down to the foot of the 
docket, unl s some good aud sati factory reason to the • 
coutrary shall be hown to the COllrt. 

2. Teu cau es only shall lJe cousidered 'as liable to lJ 
caUed on each day during the term, including the one 
umler nrgllmen t. 

3. rimiual case Illay be adl'anCCI\, by leave of tile 
court, 011 1Il0tion of either party. 
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4. Revenue case and cases inwhich the United States 
are concerned, which also involve or affect some matter 
of general public illterest,. may also, by leave of the court; 
be advanced ou motiou of the Attorney Geueral. 

5. No other ~anse shall be taken up out of the order 
on the docket, or be set down for any particular day, 
except under special and peculiar circumstances to be 

• 
shown to the court. Every cause which shall have beeu 
called in its order, and passed, and put at the foot of the 
docket, hall, if not again reached during the term it WII 
called, be continued to the next term of the court. 

6. Two or more cases also involving t he same question 
may, by the leave of the court, be heard together, but 
they must be argued as one ca e. 

No. 27'. 

ADJOURNJlIENT. 

The court will, at every sessiou IIl1uounce on what day 
it will adjomu at least ten days before the time which 
shaU be fixed upon; and the court will take up no Cit e 
for argument, ilor receive any case npon printed urieC , 
wi thin tIJree days next before t he day fixed upon for 
adjournment. 

No. 28. 

DISMISSING CASES IN VACATION. 

'Vheuever the plaiutiff and defendant in a writ of error 
pendingiu this COlU"t, or the appellant and appellee in any 
appeal, sball at any time hereafter, in vacation lind ont 
of term time, by their re pective attorney', wlto are en· 
tered liS such on the recor(,\, sign and file with the clerk 

• 
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an agreement in writing directing the case. to bedismissed, 
and specifying the terms on which it is to be dismissed as 
to co ts, and ~so payjng to the clerk any fees that may 
be dne to him, it shaJI be the dnty of the clerk to enter 
the cu e dismissed, and to give to either party which may 
request it a copy of tile agreement filed; but no man­
date or other process is to i ne ~I-ithout an order by the 
cO'urt. , 

No. :!U. 

SUPER EDEAS. 

Sllper8edea~ bonds in the circu it comts must be taken, 
with good Rnd sufficientsecmity, that the plain tiJI in error 
or appellant hall prosecute hi writ of appeal to effect 
and answer all damages and costs if lie fRil to make his 
plea good. Such indemuity, where t he judgment 01' de· 
cree is for the reeo~ery of money not otherwise securep, 
mu~t be for the whole amouut of the judgment or decree, 
including" just damages for delay," aud costs and inter­
e t on the appeal; bnt in RII suits where the property in 
controver' y necessarily follows the el-ent of the suit, RS 
in rcal Rctions, repl(win, ami in sui ts 011 mortgages ; 01' 

where the property is in the cllstody of the marshal, un­
der admiralty process, as ill case of captlU'e or eizure; 
or where the proceeds thereof, 01' a bond for t ile value 
thereof, i iu the custody 01' control of t he COlU't, indell1 -
IUty io all nch cascs i only· required ill au amount of­
ficient to eClll'e the sum recovered for the u e aud de. 
tentiou of tile property and the costs of the suit and 
"jn t damages for dehty," and co ts anll intel'estou the 
Ilollpcal. 
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L.X REFERENCE T O 

APPEAL FRO 1 THE COURT OF ' LABf . 

R EGU LATIONS PI~ESCR[8KD BY THE SUl~ltEhlE COURT OF THE UNITED 

ijTATE8 l ' NDEl{ WEllc n APPEALS MAY nE TAKEN FnO~t TJ1F. 

COURT OF CLA I MS TO SAID SUPU I<:MK cou nT. 

RULE 1. 

In all cases hereafter decided in the Court of Cla1ms, 
in which, by the act of Congress, snch appeals are allow­
able, they hall be beard in the Supreme Court upon the 
following record, and none other: 

1. A transcript of the pleading in the case, of the final 
judgment or decree of the court, and of such interlocu­
tory orders, rlllings, judgments, aud decree:; as may be 
necessary to a prOj)er. review of the case. . 

2. A finding of the facts in the casc by said Conrt of 
Claims, and the conclnsions oflaw on said facts on which 
the court fouuds its judgment or decree. 

The finding of the foot au.ll the conclusions of law to 
be tated IIparately and certified to this court as part of 
the record. 

The facts so fouud are to be the ultimate facts or prop· 
o itions which the evidence shall e tablish, in the natm'e 
of a special verdict, and not the evidence on which those 
ultimate fact are founded. (See Bnn VB. Des Moines 
Co., 1 Wallace, 102. ) 

• 
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R ULE 2 . 

In all ca es in which judgments or decree have here· 
tofore been rendered, where either party is by law entitled 
to an appeal, the party desiring it shall make application 
to the COlut of Claim by petition for the allowmlCe of 
such appeal. Said petition shall contain a distinct speci· 
fication of the errors alleged to have been committed by 
said COlut ill its rulings, judgment, or decree in the case. 
The court shall if the specification of alleged error be 
correctly and accurately stated, certify the same, or may 
certify llch alterations and modifi.cations of the points 
decided and alleged for error as, in the j udgment of said 
COlU't, haU distiuctly, fully, and fai rly present the points 
decided by the court. This, with the transcript men· 
tioned in Rule 1, (except tile statement of fact and law 
therein mentioned,) shall constitute the record on which 
those cases hall be heard in the Supreme Court. 

RULE 3 . 

in all cases an oreler of allow!>nco of appeal by the 
ourt of Claim. ,or the chiefjustiee thereof in vaeation, 

is essential, alld the limitation of time for grallting nch 
appeal ball cea e to rnn from tbe time an a.pplication i. 
made for the allowance of appeal. 

llU LE 4 . 

In all c<~qe;; in which either party i ell titled to appeal 
to the Supreme Court, the Court of Claim shall make 
anel file their finding of fact, and their conclu ions of 
law thereiu, ill open court, boforo or at tho time they 

• 
ntel' their judgmellt ill the case. 
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R U L E fi. 

In all nch cases either party, 011 or before the hem·jug 
of the cause, ~ay submit to the court a written reque t 
to find specifically as to the matter of fact which snch 
party may deem material to the judgment ill the case, 
and if the conrt fails or refuses to fiud in accordance 
with such prayer, then such prayer and refn al shall b 
made' a part of the record, certified on the a.ppeal, to this 
court. 
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·RULES OF PRACTICE 

FOR T HE 

COURTS OF EQUITY OF THE UNITED STATES. 

PRELIMrNARY REGULATIONS. 

1. 

The circuit courts, as conrts of equity, shall he deemed 
always open for the purpose of filing bills, answers,' amI 
othe.r pleadings, for issuing and retnrning mesne and 
final process and commi sions, and for making and (li­
recting all interlocutory motions, orders, rules, and other 
proceedings, preparatory to the Ilcal'ing of n 1\ canses 
upon their merits. 

2. 

The clerk's office hall he open, and thc clerk shall be 
in attendance t herein, on the fir t Monday of' every month, 
for the purpose of J'eceiving, entering, t'ntertain ing, anel 
disposing of all motions, rules, orders, and other proceed­
ings, which are grantable' of coluse, and applicd for, or 
had by the parties, or their solicitors, in all causes pend­
ing in eqluty, in pursuance oCthe rnlcs hereby prescribed. 

3. 

Any jndge of the circui t court, as well in vacation as 
in term, may, at chambers, .01' on the rule-days at the 
clerk's office, make and direct all snch in terlocutory 
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order, rules, and otber proceedings, preparatory to tbe 
bearing of all causes upun their merits, in the same mau­
ner and witll the sallle effect a the circnit court could 
make and clirect the same in term, reasonahle notice of 
the application therefor being first given to the adyerse 
party, 01' hi solicitor, to a.ppear and show cause to, the 
contrary at the next rule-day thereafter, uuless some 
other time is nssigued by the judge for the hcaring. 

<I. 

A.llmotion ,rules, orders, nnd other proceedings made 
,md directed at chambers, 01' on l'ule-dnys at the clerk's 
ollice, whcther ~pecial or of course, shall be' entered by 
the clerk in an order-book, to pe kept at the clerk's office, 
ou thedaywhcu they are made aud directed; wbich book 
shall be open at all office llours to the free inspection of 
the parties iu allY sui t in eqn ity, and their solicitors. 
Aud, cxcept in cases where personal 01' otller notice is 
pecially requircd or directed, such cntry ill the order­

book allan be deemed sufficient notice to the pm'ties and 
their solicitors, without fm'ther enice thereof, of all 
orders, rules, acts, notices, and other proceedings entered 
in uch order-book, touching any and all tile matters in 
the suits to and in which they are parties and solicitors. 
And notice to the olicitOl~sball be deemed notice to the 
partie for whom they apl1ear and whom they represent, 
iu all cases where personal notice on the parties is not 
othcrwi . pecially required. Where the soHcitors for 
all the partic in r. suit reside in 01' neal' thc arne town 
01' city, the judgcs of the circuit court may, by rule, 
abridge the time for uotice of rulc ) orders, or other pro­
coodings not requiring pCI' onal ervice On the parties, 
in their discretion. 
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~ . 

All motions ~nd applications in the clerk' office for thc 
issuing of mesne process and final proccss to enforce and 
execute decrees, for filing bills, auswers, pleas, demur· 
rers, and other pleadings; for making amendments to 
bills and answers; for taking bills lJro COI1/esso; for fil­
ing exception~, and for other proceedings in the clerk' 
·office which do not, by the rule' hereinafter prescribed, 
reqnire any allowalice or order of the court, OF of any 
judge thereof, shall be deem~d motions and applications, 
grantable of course by tbe clerk of the court. But the 
saine may be suspended, or altered, or rescinded by any 
judge of the COUl·t, upon sp~cial cause shown. 

6. 

All motions for rules or orders and other proceeding , 
which are not grantable of course, or without notice, shall , 
unless a different time be assigned by a judge of the 
conrt, be made 011 a rule·da.n alld entere~l in the oreler­
book, and shall be heard at the rule·da,y next after tbat 
011 which the motion is made. And if the adverse party, 
or his solicitor, shall not theu itPpear,. or shall not show 

. good cause against the same, the motion may be beard by 
any judge of the court ex p(tl"te, and granted, as if not 
objected to, or refused, in his discretion . 

PROCESS. 

"2' • 

The )Jl"oce of subprena shall con t itn te tbe proper 
mesne process ill all suits in equity, in tue fir t instance, 
to require the defellcla.ut to appear a.nd an wer the exi­
gency of t.he bill; and, unless otherwise provided iu these 
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rule, or pecially ordered by the circuit court, a writ of 
attachmeut, and, if the defendant ·cannot he found, a 
writ of seque tration, or a writ of a sistance to enforce a 
delivery of possessiou, a the case may require, shall be 
the proper procc to is ue for the purpose of compelling 
obedience to any interlocntory or final order or decree 
of the court. 

S. 

Fiual process to xecnte any decroe may, if the decree 
be solely for t.he paymcnt of money, be by a writ ot',exe-
cution, in the form u ed in the circuit conrt in suits at ~ 
common law iu actions of aSSlt1ll1lsit. If the decree be tor 
the performance of any specific act, as,Jor example, for 
tile execution of a conveyance of hmd or the delivering 
up of deed. , or other document, tile decree shall, in all 
cases, prescribe the time witllin which the act shall be 
done, of which the defenclant shall be bound without fur-
ther se1'\1ice to take notice; alltl upon affidavit of the 
plaintiff, filed in the clerk's office that tbe same has not 
been complied witll within the IJrescribed time, thf'\ clerk 
sha.]] issue a writ of attachment agaiust the delinquent 
party, from which, if attached thereon, he shall not be 
discharged, nnless upon a fnll compliance with th decree 
and the payment of all costs, or upon a special order of 
the court or of a judge thereof ,upon 100~ion !loud affida-
vit, eularging the time for the per;t'ormauce thereof. If 
tit deliuquent party caunot be found, a writ of seque -
tratioll 'hall is ue against Iti estate upon the,return of 
non est 'inventus, to 'compel obedience to the decree. 

9. 

When allY 11 cree OJ' order is for the delivery of posse -
sioll upon proof mad by affidavit '01' a <lema.ud and 

• • 
! 
I 
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refusal to obey the decree or order, tbe party prosecut­
ing tbe same shall be entitled to a writ of assi tance 
from the clerk of the court. 

10. 

Every person, not being a party in any cause, who ha 
obtained an order, or ill wbose favor an order shall have 
been made, shall be enabled to enforce obedience to snch 
order by the same process as if he were a party to the 
cause; a.ud e,ery person, not being a party ill any cause, 
against whom obedience to any order of th-e cOUrt may be 
enforced, shall be liable to the same process for enforcing 
obedienc/l to such' order as if he were II party in the cause. 

SERVICE OF PROCES·. 
, 

11. 

No proces of subpOOlllt shall issue from the clerk's office 
in any.suit in equity until the bill is filed in the office. 

12. 

enevel' a bill is file!'!, the clerk shall issue the pro­
of slibpoona thereou, as of conrse, upon the a,pplica· 
of the plaint-iff, wbich ~hall be returnabl(} into the 

office the next rule-day, or the next rule-day bllt 
.""'.n· .... '" the election of the plainti ff, occurring after twenty 

from the time of the issuing thereof. At the bottom 
subprena shall be placed a memorandum, that the 

ru~mt is to enter his appearance in the suit in the 
cle,rk" s office on or before the day at which the writ is 
returnable; otherwise, the bill may be taken pro coll/esso. 
Were there are more t han oue defendant, a writ of suh· 
pre '/.' ay, at the election of the ])]aiutiff, be sued out 
sepa~ateJy for each defendant except in th(' !!a e of 11u -

3 
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band aud wife defendants, or a joint subprena agai nst 
all the defen(htnts. 

13. 

The service of all subpreuas shall be b~- a delivery of' 
a copy thereof by the officer ser\riug the same to the 
defendant persoually, 0)', in case of husband and wife, to 
the hURband pel' OIullly, or by leaving a copy thereof at 
thedwellillg·bollse or usual place of abode of eaeh defend­
ant, with some free white persou who is a me III bel' or 
resident iJ~ the lilmily. 

1 ... 

Whenever allY snbpreml shall be returned not executed 
as to any defendant, the plain tiff shall be entitled to 
a llother slIbpoona, toties qlWtiCS, again t such defendant, 
if he shalll'equire it, nntil dne sen -ice i made. 

I Ij. 

Tbe service of aU process, mesne and fi uai, shall be br 
the marshal of the district, or his L1eputy, or by some 
other person peci:llly appointed by t.be court for th 't' 
purpose, and not otherwise. I II tbe latter case, t he p r- .­
son serving tbo process shall m [~ke n,ffi(!av it thoreof. ·· 

16. 
, 

Upon Lbo retum of the. subpoona 'a serveLl a nd exe­
outed upon nny defeodant, t he clm'I, Sllftll entel' the suit 
upon his docket a. pendiug in the court, anll shall state 
the time of the entry. 

APPEARANCE. 

17. 

Tile appearance·day of the defendant suall be the rule­
(lay to which ihe ubpoona is made l'etnmablc, pl'o\Tjded 

.~. 
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he has been erved with the proness twenty days before 
that day ; otherwise his appea,ran ne,day shall be t,he 
next rule·day !!ncceecling the rule·day when the process 
is returnable, 

The appearanoo of the defendant, either personally or 
\ly his solicitor, shall be entere(1 in the ol'cler·book on 
the day thereof by the clerk, 

lULLS 'I'AKEN PRO CONl'l~SSO, 

1 8 , 

It sllall be the duty of tllti de/illldant, unlesl! the time 
ball be otherwise eularged, for call e shown, by a judge 

of the collrt, upon motion for tha,t purpose, to file hi' • 
plea, demurrei', or answer to the bill, in the clerk's office, 
011 the rule·day Ilext succeediug tlJat of eutering his 
appearance, In default thereof, the plaintiff may, at his 
election, enter an order (as of course) in the order· book, 
tbat the bill be taken pl'O con/csso j and thereupon the 

, canse shall be proceeded in ea; l}al'te~ ~,e ma~ter of 
the bill llla,y be decreed by the COliI' 1lt tl nt:xt: cnSii> 6 OM 
~ thereof accordingly, if the same can be done ~ 

withont all answel', and i proper .t,o be decreed; or the 
plaill tiff, if be requires any di~covery or answer to enable 
him to obtain a proper decree, shall be entitled to pro· 
cess of attachment against the defendant to compel an 
answer, and the defeudant shaU not, when arresten npon 
such process, be discharged theref!'om, IIlIlcss upon filing 
his answer, or oth~rwise complying witll snch ol'(1el' as 
the conrt or a judge thereof may direct, as to pleading 
to or folly, an wering the bill, within a period t.() b 
fixed by the court 01' juuge, and undertaking to ~peed 
t he callse, 
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19. 

OS .W hen the hill is taken p ro confesso, t b,e court may pro-
I ", U JI'1Jceed to a decree at t lreiiiex] enSlllll "Jerm %el'2§Dand such I decree renrler~d shall be rleemel abso ute, unless the 
I court shall , at the same term , set aside t he s.ame, or en­

large the time for filin g the answer, upon cause hown 
upon motion ana affida\,·it of the defendant. A nd no 
such motion shall be granted, nnless upon the payment 
of the eosts of the plain tiff in the suit up to that time, 
0 1' such part thereof as the conrt shall deem reasonable , 
aud nuJess the defendant.suall undertake to file his an­
s wer within such time as the cour t shall direct, and sub· 

o mit to such other terms a the eourt shall direct, for the 
1)\1I'pose of speeding the canse. 

FnA~H; OF DILL 

20. 

E,-ery bi ll , in the introd.nctory pa.rt thereof, shall COII ­

tai ll the nallles, places of abode, ami citizenship of all 
th par tie', plaintjjJs and defendall ts, by and against 
whom the bill i bronght. The form, ill sub tance, shall 
be as follow. : "To the jlldges of the circlli t court of th(' 
Uni ted States for tbo district of - : A. B., of _ , 
and a citizen of t he Stato of -, brings this hi bill 
agai.n st . n. of - , and a cit izon of the State of - , 
lIud E . F ., of --, IInti a ci ti7.en of the State of -. And 
ther uJlou your orator complains and says, that," &e. 

21 . 
• 

The plain tiff, in hi hill , hall be at li berty to omit, a t 
II i option, the part which is usnally called the cortlmon 
con federacy clan e of the bill , aYel'ring a cont' deraey he· 

I 

i 
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t ween the uefendall ts to injure or clefranu the plaintiff; 
also what is comlUonly caned the charging part of the 
bill, setting forth the matters or cxcn e which the defend· 
ant is supposed to intend to set up by way of defense to 
the bill; also what is S!ommonly called the jurisdiction 
clan e ofthe bill, that the acts c:!omplained of arc contrary 
to equity, and that the defendant i without auy remedy 
at law; and the bill shall lIot be demumtble therefor. 
Aud the plaintiff may, in the narrative or stating part 
of his bill, state a.nd avoid, by connter·averments, at 
his option, any matter or tbing which he supposes will 
be insisted upon by the defendan t, by wa,y of defense or 
excuse, to the case made by the plaintiff for reliet: 
The prayer of the bill shall ask the special relief to 
which the plaintiff snppo es himself ent itlcd, and also 
hall contain a prayer for geneml relief; and if an in· 

junction, 01' a writ of ?Ie exeat 1'egltO, or any other special 
order pending the suit, is roquired, it shall also be 
specially askecl for. 

22. 

If' any person ,other than those nameu as <lefendants 
in the bill , shiill a,ppear to be necessary or proper parties 
t hereto, the bill 'hall aver thc rcason wby they are not 
made parties, by sbowing them to be withont thejurisdic· 
t ion of the court, or t bat t hey cannot be joined without 
ousting the jurisd iction of the court as to the other par· 
ties. And a to per ons who are without tho jurisdiction 
and may properly be mnde partie, the bill may pray that 
proce. s may is ue to make them parties to the bill if they 
sltonld come within the juri diction. 

23. 

'fhe prayer for proce of snbprenl\ ill tile bill shall 

• 

. . 

Not Current - 1871



ltULE OF PRA.C'l'lOE FOR THE 

contain the uame' of all the defendauts UlllUCd in the 
introdnctory part of the bill, aUlI if any of them are 
known to bll infant under age, or otherwise under gnar­
dianship, sha.1l state the fact, so tbat the COlU't may take 
order thereon a.s.iustice lUay reqnire, upon the return of 
the process. If an injunction, or a writ of ne e.'l:eat j'eglw, 
or any otber special order pending the suit, is asked for 
in the l)1'ayer for relief, t lmt shall be !mfficicnt without 
repeating the sal11e in the prayer for process. 

24. 

Every bill shall contain tbe signature of counsel au­
Ilexed to it, wbich shall be considered as a ll affirmation 
on his part, thatupoll the jnstruction ~ given to him and 
the case laid before hilll, thcre is good ground fol' the snit, 
in the l11anner in which it i fral11ed. 

2:i . 

In order to pl'C\'cnt ulIilCces fll'y costs and expenses, 
and to prOlllote bre\' ity, s llccinctuess, and directness in 
the allegation of bi lls mid answers, the regular taxable 
co ts for e\'ery bi ll and a usw l' hall ill lI0 ca.:;c exceed the 

UlU which i ' allowed ill the State court of chancery ill 
t he di trict, if fl n,\' there be; but if t here be none, then 
it shall lIot e."(()~ed tho Sllm of Ull'ee dollars for cvery bill 
or an wei .. , .. 

SCA.NDAL AND I M l'lm'l' INl!:NUl; 1.'i lI1LLS, 

26. 

Every bill shall be ex pressecl ill a brief and 'ucci uct I 
terUlS as it I'l'asonahly cnn b~, alld hall contain no unnc· 
ce al')' recitals of deeds, docllments, contracts, or other 
in trurnents, ill 11 «'0 verba , or flll)' oth er im]ll'rtineut mat. 

I , 

; 
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ter, or any scandalous matter not rele"ant to the suit. If 
it oocs, it may on exceptions be referred to a master by 
any judge of the con1'tfo1' impertinence or candal; and 
if so found by him, the matter shaH be expunged.at the 
expense of the plaintiff, and he shaH pay to the defend· 
ant all his costs in the suit up to that time, unles the 
court or a judge thereof shaH otherwi e order. If the 
master shall report that the bill is uot scandalous or im· 
pertinent, the plaintiff shall be entitled t,o all co ts occa­
sioned by tbe reference. 

2 1. . 
No order hall be Illude by any judge for referring any 

bill, answer or pleading, 01' other matter, or proceeding 
·depending before the court for scandal or impertinence, 
unless exceptions are taken in writing and signed by 
counsel, describing the particular passages which are 
considered to be scandalous or impertinent; nor unle s 
tbe exceptions shaH be filed on or before the lIext rule· 
day after tbe process on the bill shall be returnable, or 
after the answer or pleading is filed. And snch order, 
when obtailled, sha.H be cousidcred as abandoned , unle s 
the party obtaining tbe order shall , without any unnece . 
sary delay, procure thc ma tel' to examine and report for 
the saille on or before tbe next ucceedillg rule·day, Or 
the master shall certif~' that furthcr time i ' necessary for 
him to complete the examinat.ion . 

AMENDMENT 01' DILLS. 

28. 

'r ile plaintitl· , ball be at libert,y. as 1\ matter of course, 
and without pasment.of' co ts, to ameud bis bill in any 
matters 'yhatsoe"er, befor6 any copy hns been ta.ken out 
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of the clerk's office, and in any small matters afterward , 
snch as filling blanks, correcting errors of dates, misno­
mer of parties, misdescription of premises, clerical error. 
and generally in matteI's of form_ But if he amend iu a 
material point, (as he m[ty do of cOllrse,) [tfter a copy ha, 
heen so taken, belore an~- answer or plea, or demnrrer to 
t he bill, he 81)[11\ pa~- to tho defendant tue cost occa-

o ioned thereby, and hall, without delay, fUl'Dish him a 
fair copy thereof, free of expense, wi th suitable refer­
ences to tpe places wbere the same arc to be inserted. 
And if tbe amelldUient are nll lD erous, he sball furnish ill 
like m[tnnel', to tbe defendant, a copy of tile whole bill as 
amended; and if thcre be more than ooe defendant, a 
copy sball be fU\'lli -hed to each dcfend:to t affected thereby. 

29. 

After all auswer, 01' plea, or delUurrer is \lut in, and 
before replication, theplaintiff'may, npolllllotion or peti ­
tion, withont notice, obtaiJl all order from any judge of 
tbe court to amend his bill 011 01' before the next succeed­
ing rule-day, upon payment of costs or without payment 
of costs, as the court or a judge thereof ma.y in his dis­
CI' tion dir ct. Bnt a fter replica tion filed, the plaintiff' 
shall Hot be permitted to withdraw i t aud to amend bis 
bill , except npou It ' pceial order of ajlldge of tbe court 
upon motion or petition, after <llle not ice to tbe otber 
party, llDllnpOIl pruof by a.ffidavit tlmb thc same is not 
made for tbe I'lIl'pO 'O of ,-exati n or delay, or that the 
matter ufthe propo ed nmelldmcnt is material, and could 
not with rca souableuiligence have ueen sooner in troduced 
into tbe bill, aud Ill)un the plaintill's snbmittiug to such 
other term as may be ilnpo ed by the judge lor speeding 
tb canse, 

• 
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30. 

If tbe plaintiff, so obtaining allY order to alllend hi 
bill after answer, or, plea,' or demurrer, or after replica­
tion, shall not file his amendments or amended bill, a 
the case may require, in the clerk's offiee, on or before 
the next succeeding rule-day, be sball be considered t~ 
have abandoned the same, and the cause shall proceed as 
jf no annlication Cor QQ,V ::unaI1'4'loot 'u ... d hArm = \ 

SUPREME COURT OF THE UNITED STATES. 

DECEMBER TERM, 1871. 

• 

AMENDMENT TO 41ST EQUITY RULE. 

If the complainant, in rus bill, shall waive an answer 
nuder oatb, or shall only require an answer nuder oath 
with regard to certain speci~ed iuterrogat?ries, the 
answer of the defendant, though under oath, except such 
part thereof as shall be directly responsive to such inter­
rogatories, shall not be evidence in his favor, unless the 
cause be set down for hearing on bill and answer only; 
but may nevertheless be used as BIl, affidavit, with the 
same effect as heretofore, on a motion to grant or dis­
solve an injnnction, or on Bny other incidental motion in 

"the cause ; bnt this shall not prevent a defendant from 
becoming a witness in rus own behalf under Section 3 of 
the Bct of Congress of July 2, 1864. 

- ....,.-....,,---,--:-:--:-7--:-"-:--· :" f' ,.- ~~.......,,,.,..---
issue, the facts stated in the plea be determined for the 
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<1efendant, they shall avail him II far as in law and 
. equity they onght to avail him. 

3<1. 

If, upon the hearing any demurrer or plea is over­
l'llled, the plan tiff shall be entitled to his costs in the 
cause up to that period, unles the cow·t shall be satis­
fied that the defendant Ilas good ground in point of law 
or fact to interpose the same, and it was not interposed 
vexatiollslyor for delay. AlJd upou the overrnling of 
any plea or demurrer, tile defendant shaH be assigned 
to an wer tile bill, or so much thereof as is covered by 
t he pIca or demurrer, tile next succeeding rule-day, or 
at uch otller period a , con istently with justice and 
the rights of t he defend~nt, the same can, in the jndg­
lDent of the cOllrt" be rea 'onably done; in defanlt where­
of, the hill shall be tllkeu again, t him, 1"1'0 confesso, and 
the lIIatter thereof proceeded ill aud (lecreed accor­
uillgl~-. 

3~ . 
• 

If, up 11 tile Ileariug, any demnrrel' or plea shall he 
allowed the defcndan t shall be enti tled to his cost. 
Bnt tile court limy, ill its eli cretion, upon motion of the 
plaintiff, all ow bim to amond his bill upon SIlClt terms 
118 it shall deem rmlsonahle. 

aG. 
No dCllllll'l'eL' 0 1' plea shall bo belll bad amI overl'Uled 

upon arglllll lit, only because such demurrer or ])Iea 
, h,,11 lIOt CO\'CI' so milch of th bill as it mi .... ht by law 
ha\' e, tendcd to. 

31. 

o rlemufI'er or pI II shall b . It III bad und overruled 

• • 
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upon argument, only because tho answer of the defen­
dant may extend to some pal't of t he same matter, 
as way be covered by such demurrer or plea. 

38, 

If the plaiutiff shall not reply to any plea, or set down 
a uy ploa or demurrer fOI' argument, on the rule·day when 
the same is filed, 01' on the next succeediug rule·day, he 
shall· be deemed to admit the truth and sufficieucy there­
of, and his bill shall be dismissed as of course, unless a 
judge of the court shall allow him further time for the 
!Impose. 

ANSWERS, 

aD. 
'I'he rule, that if a defendant snbmit to answer he shall 

answer flUly to all the matters of tho bill, shall no longer 
apply in cascs 'where he might uy plea protect himself 
from such answer and disco\'ery. AmI the defendant 
shall be entitled in all case8 u,y allswer to insist upon all 
matters of defcnso (not being mattcrs of aba.tement, or to 
the character of the parties, or matters of form) in bar of 
or to the merits of the bill, of wui()h Ite may be entitled 
to avail hilUself by a plea in bar; and in snch answer he 
shall llot be compellable to a.nswer any other matter 
than he would be compellable to a,nswer aud discover 
npon filing tt pica in bar, 'and ' an answer in npport of 
such plea, touching the matters sot forth ill the bill, to 
avoid or repel the bar or defellse, 'fhns, for example, a 
bona fide pUl'cha el' fol' a valnable consideration, withont 
notice, may et up tllat defense by wa.y of an weI' instead 
of plea, and hall be entitled to the arne protection and 
shall Hot be compellable to make any flIrt her answer or 
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discovery of his title than he wonld be 'in any answer ill 
support of sneb plt'.lt. 

'10. 

A defelltlant shallllot be bound to answer any state: 
ment or charge iu the bill, unless spccially and particu­
larly illterrogated thereto; aud a defendant shall not be 
bound to answer any iuterrogatory in the bill, except 
those interrogatories which sncb defendant is reqnired 
to answer; au i where a defendant shall answer any state­
mentor cha.rge iu the bill, to which he is notillterl'Ogated, 
only by stating hi ignorance of the matter so stated or 
charged, su'l1 answer shall be deemed impertinent. 

DECEMBER TERM, 1 50. 

Ordered, That the forticth rule heretofure adopted and 
promulgated by this court as one of the rules of practice 
in sui ts in equity in the circui t courts be, and the same 
is hereby, repealed and annulled. And it sha.llnot here­
after be necessary to interrogate a defendant specially 
and particularly upon any statement ill the bill, unless 
tbe complainant ~Iesires to do· 0, to obtain a disco,ery. 

ill . 

'l'be interrogatories COli taincd i u the in terrogati ug part 
of the bill sluLll be di vided as eon\' eniently as may be 
from each·otber, ami numliered consecutivelyol, 2, 3, &c. ; 
aud the interrogatories wbich eacb defendant is reqnil'ed 
to answer shall be specified in a 1I0te at tbe foot of the 
bill, iu tbe form or to tbe effect following; that is to 
ny-"Th defendunt (A. B.) is required to allswer the 

interrogatories numbered re pectively 1, 2,3, &0.;" nud 
the office copy of the bill taken by each defendant shall 

, 
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not contain any int.errogatories except those which snch 
defendant i so reqnired t<l answer, nnless snch defendant 
shall require to be furnished with a copy of the whole bill. 

42. 

The note at the foot of the hill, speci(yiug tlte inter­
roo-atol'ies which eacll defendant is required to answer, 
shall be considel'ed and treated as part of the hill, and 
the addition of any such note to the bill, or a!)y altera­
tion in or addition to such note after the bill is filed, shall 
be considered and treated a an amendment of the bill. 

<13. 

Insteadoftbe words of t he bill now in use, preceding the 
interrogating part thereof, and beginlling with the word 
"To the end, therefore," there shall hereafter be used 
words in the form or to the effect following : "To tbe end 

• 
therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereh,\' 
I)rayed, and may, upon t lleir several and re pecti,e cor­
poral oath, and according to the best and nt~ost of 
their sB\7eral and respective knowledge, rememhrance, 
informatioll, and belief, fn ll , true, direct, and perfect 
a nswer make to 'uch of the se\-eral interrogatories here­
iuaftel' lllllllbercd anll set [OI'th, as by the note hereunder 
written they are respectively req uired to answer; tbat 
is to say-

"1. Whet.her, &c_ 
"2. Whet,ber, &c." 

,1<1 . 

A defendant shall be at liberty, by an \Vel' to decline 
answering any jnt.el'rogl~tory, or part of an interrogatory, 
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from answering which he might h:we protected himself 
by demurrer; and he shall. be at liberty so to decline, not· 
withstanding he hall an weI' other parts of the bill from 
which he might have protected himself by demnrrer. 

<I~ . 

No peciaJ replication to any answer ball be filed. But 
if any matter alleged in the answer haH make it neces­
sary for the pJaint.ili'to amend bis bJII, he may have leave 
to amenu tbe same with or without the paymeut of costs, 
as the court, or a judge ther~of, may in his discretion 
direct. 

<Ill. 

In every case where aIL amendmeut shall be made after 
answer filed, the defeud"u t shall put in a new or llpple­
menta l auswer, on or before the next succe ding ru.le·day 
after that on whicb tbe amendment, or amended bill is 
rued, unless tbe time is enlarged or otherwise ordered by 
a jl1flge of the court; :md upou his defaul t the like pro· 
ceedings Illay be had as in ca es of lin olllission to put 
in an allswer. 

PARTIES TO UlLLS. 

" '1. 

III nil case~ where it shall appear to the COttrt that per­
SOLI S, wlto might otherwise be deemed ueces ary or proper 
partie to tbe sni t, cannot be made parties by reason of 
their lJeiug Oll t of the jlU'i~diction of the com t, or incu­
pable otllerwi e of being mfUl parties, or be<:ause their 
joinder would oust tile jm'isdiction of the court as to the 
parties before the court, t ile court may in their discre­
tion )JI'Oceed in 1 h ('.'\ \180 withou t making ucb persolls 

• , 

t , 
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parties; and in snch cases the decree shall be without 
prejudice to the rights of the absent partie ' . 

48. 

Where the parties Oll either side a,re VN'y numerous, 
and caunot, without manifest incouvenience and oppres . .. 
sive delays in the uit, be all brought before it, the court 
in its discretion may dispense with making all of them 
parties, and may proceed in the snit, having sufficient par· 
ties before it to represent aU the adverse intere ' ts of the 
plaintiff's and the defendants in the suit properly before 
it. But in such cases the decree shall be without preju· 
dice to the rights and claims of all the absent parties. 

<19 • . 

In all suits concerning real estate which i ve ted in 
trustees by devise, aurl such trustees ;ne competent to 
sell and give discharge for the proceeds of the sale, aUtI 
for the rents and profits of the estatc, sllch trustee shall 
repre.sent the person beneficially interested in thc estak>, 
or the proceeds, or the rents',and profits, ill the. same mtln­
ner; and to the same extcnt, as the execntor or ad minis· 
trators in suits concerning IJersonal e tate represent tile 
persons beneficially interested in such personal estate j 
aud iu such case. it ball not be necessary to make t.he 
per 011S belleficially interested in snoh real estate, or rents 
and profits, parties to the suit; but the court may, llpon 
COllsideration of tll~ matter on the hearing, if it shall so 
thin k fit, order such persons to be made partie'. 

1i0 . 
• 

In suits to execute the tru ts of a will , it hall not \)(> 

neces ary t.o make the heir·at·law ;b party; but tbe plaiu-

• 
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tiff shall be at liberty to make the heir-at-law a }larty 
where he desires to have the wiU establisbed against him_ 

~l. 

In al l cases in which the plaintiff bas ajoiut aud several 
demaud agaiust everal persous, either a principals or 
sureties, it shall Dot be uecessary to bring before the 
court as parties to a suit concerning such demand, all the 
persons iiable thereto; but tho plaintiff ma,y proceed 
again~t one or more of the persons severally liable_ 

'VII ere the defeudant shall, by his answer, suggest that 
the bill is defective for want of parties, the plaintiff' shall 
be at liberty, wit,hill fOllrteen days after answer filed, to -
set tloWIl the can e for argument upon that objection 
only; and the purpose for wlJich the smue is so set down 
' ball be notified by an eu tr,v, to be made iu the clerk' 
order hook, ill tbe f01'111 or to the effect following, (that is 
to ay,) " Set dO\\,11 upon the defendant's objection for 
\\'aut of parties,~ And where the plaintiff shall not so 
set down his canse, hilt hall proceed therewith to a hear­
ing, notwithstanding nn objection for want of partie.­
takeu hy the au weI', he , hall not, at tbe bearing of the 
canse, if the defendant's objcction sh~1I thclllJe allowed, 
be entitlcd as of COllrse to nil order for liberty to amend 
Iii hill by adding parties, But tile COlIl't, if it thiuks fit, 
shall he at liberty to dismi s tile bil l. 

1i3. 

If!\ defel1llflnt sha ll , at the hearing of a can , object 
that a suit i llefectil-e for \I'~nt of parties not having by 
pleo. or answer taken th(' objection, alld therein specified 
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b~- naille or description the parties to whom the objection 
applies, the court (if it shall think fit) shall be at liberty 
to make a dccree Raving the rights of the ahsent partie . 

NOMINAL PAR,TIF.S TO n rr.L·. 

IS". 
WThere no account, payment, con~eyauce, or othel· 

direct relief is sought against a party to a snit, not being 
an infR/lt, t he party , upon servi<Je of the subpuma upon 
him, need not a,ppear an? answer the bill, unless the 
l)laiutiff specially reqllires him 0 to do by the.pm.ver of 
his bill; but he may appear and answer at Iiis option · 
and if he does not appear and answer be shall be b(Hlnd 
by all the proceedings in the canse. If the plaintiff shall 
require him to appear and answer, he shall be entitled to 
the costs of all the proceedings against him , nnless the 
~Ollrt shall oth erwise direct. 

:s:s • 
'Wbenever an injunction is asked fo r by the bill to stny 

proeeedings at law, if the defcndant do not enter his 
appearallec a.nd plead, demur or answer to the same 
within the time prescribed therefor by these rules, the 
plaint,iff shall be entitled, as of course, upon Illotion wiU]· 
out notice to ~uch illjll11 ction. But special iujunctions 
shall be grantable only upon due notice to the other part.\­
by the court in term or by a. jntlge ther of in vacation, 
after a hearing, which may be ex pctrtc, if t ile atlyerse 
party doe 1I0t appear at the t imc and place ordered. In 
every case wbere an injnnctioD", either tile common injunc­
tion or a specill'\ i.njunction is awardetl in vacation, it 
shall , unle s previollsly dis olvcd by the judge granting 

-' 

Not Current - 1871



50 RULB ' OF PRAOTICE FOR I 'IIE 

the same, continue until the next term of the Court, or 
until it is di solved lIy some other order of the court. 

UlLLS OF REVIVOR AND SUPPIJEi\ffi "r AL BILLS. 

116. 

Whenever a ui t iu equity shall lIecollle abated hy the 
death of either party,. or by any oth r event, the same 
may be revived lIy a bill of revivor, 01' a bill in the uatllre 
of a bill of revi\'or, as We circumstauc s-of t he ca P. may 
reqn ire, fil erl by the proper partips entitled to l'ev i\'e tbe 
'IIme; which b ill ma.y lie fil ed 'ill the clel:k's oftlce at any 
time; and .upon sugge' tion of the facts, the propel' 
p1'ocl).ss of subpooua' shall , as 0[' cour e, lie issued by the 
clerk, requiring the proper represcutati" es of t he other 
party to appear and how cause, if any they have, wh)· 
the canse honld not be revived. 1111 if no cau~e shall 
be hown at the Ilext rule-day which shall oeeur after 
fourteen days from the ti me of the erviee of the samp 
proce . , the snit hall 'w nd l' vi veil, II of CO lU'Se. 

117 • 

. Whenever any sni t iu equity Rball becollle tl efelltivt\ 
from any event happenin g aft l' t he tilin g of t he bill, ( a ~, 

fnr example, by change of in terest in t he partie ,) or fo1' 
any other reason a Ilpplemental l>ill, or a l>ill in the 
Ilatnreof ft sllpplemeuta,1 lIi 11 , U1H,y be necessary to \ie filed 
ill t h ca lise, leave to tile the same mny \ie granted by allY 
judge of the court on any rule-day, upon prover canse 
Rhown and du notice to th other party. .And if leave 
is grant d to fil e such supplomental bill, th defendant 
ehllll demur, plead, or ans\\' I' th r to, on til lIext suc­
f!IlOd ing rul -!In.y after tit upplernentnl bill is filed iu tlte 

" 
I 
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clerk's office, unless some other time shall be assigned by 
a judge of the court. 

:is. 
It sh all not bc necessary in any bill of revivor, or sup· 

IJlemental bill, to set forth any of thc statements in the 
origiual uit, unle the special circnmstances of thc cn e 
ma.y reqnire it. 

. ANSWERS. 

:i9. 

Every defendant may swear to his an weI' before any 
justice or judge of any court of the United States, or 
before any commi ioner appointed by any circuit court 
to take testimony or depositions, or before any master in 
chancery appointed by any circuit COlll't, or before any 
j udge of any court of a State or Territory. 

j\.MENDiI1ENT OF ANSWEfl . . . 
60. 

After an answer is put in, it may be amended as of 
course, ill any matter of form , or by filling np a blank, or 
correcting II date, or reference to a document or other 
small matter, and be res worn , at any time before a repli­
cation is put in, or the cause i et down for a hearing 
upon bill and answer. But after replication, or such set­
ti ng down for a hearing, it shall not be amended in any 
material mattel , as by adlling n.ew facts or defense ,or 
qualifying or altering the original statements, except by 
special leave of the court or of a j11l1ge thercof upon mo· 
tion and cause shown after due notice to the adverse 
party" upportec'!, if requil'ed, by affidavit. Ami in every 
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ca e wbere leave i 0 granted, the court or the judge 
granting the same may, in his discretion, reqUire that 
the same be separatelyengros ed ancl added.as a distinct 
amendmeut to the original answer, so as to be clistin ­
guisbable therefrom. 

EXCEPTIONS 1'0 ANSWERS. 

61. 

After an answer is filed 011 allY rule·day, the plailltitt' 
hall bo allowed until the next suoceeding rule·day to fi Ie 

in tho clerk' offiee exceptions thereto for. in ntticiency, 
and no longeI', tUlle s a longer time shall be' allowed for 
the ptUpose, ' upon cau e sbown to tile court or a judge 
t hereof; and if no exception shall be fileu thereto within 
that period, the answer hall be deemed and taken to he 
sllffieieJlt. 

62. 

When the same olicitor is employed . ro~ two or more 
defendant, and separate answcr 'lmll be filed, or other 
{ll'oceediugs had by two 01' more of the defendants sepa­
mtely, costs shall not be ;.lIowed for s lIch ,'epamte all· 
swers 01' other proceeding', unle s a Ifl!lster, npon refer­
ence to him, hall certify that such eparate an~wers and 
otber pl'Ocecdillgs were necessary or propel', and ougbt 
not to have been joine(\ together. 

63. 
, 

"Wherc ception8 shall be filed to tho answer for in ' uf· 
ficiency withiu thc p dod pre"cl'ib d by these rules, if 
the defcndant shall not subm it to tho same and .\lIe an 
aDlend d allswer on tho 
plni uti fl' 11811 fOI'lh with 

next 'ucc ding rule·day, the 
t them down fol' a henring on 
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t he uext . ucceediug rule-day tlwreaftel' before a judge 
of the ('ourt, aud shall enter, as of COUI' e, in the order­
book, an order for tpat purpose. And if he shall not so 
set down the same for a hearing, t he exceptions shall be 
deemed abandoned, and the answer shall be deemed 
sufficient: · provided, however, that the court, or any 
judge t hereof, may, for good cause shown, enlarge the 
time for filin g exceptions, or for answeriug the sa me, in 
his discretion, upon such terms as hc may deem rea 011· 

able. 
6 .. . 

If at the bem'ing tile exceptions sh.all he a llowed, t1lC 
defendan t sball be bouud to put in a full and complete 
answer thereto on the next succeeding rule· day ; other­
wise the plaintiff shall , as of cOllrse, he entitled to take 

• t he bill, so far as t he matter of such exceptions is COll-
cerned, a cOllfessed, or, !It his election, he may ha\'e a 
wri t of attacbment to compel tlle defeudant to make a 
better answer t.o the matter of the cxceptiollS; and the 
defendan t, when he is in cllstody upon sucb writ, shall 
'not he discharged therefi'om bnt by an order of the COlut, 
or of a judge thereof, upou his putting in such answer 
and complyin g with sllch other t(>I'IlIS a. the court or 
judge may direct. 

6~ . 

If, til/on al'gumellt, the plailltitr's exceptions to the 
answer shall beo\' crruled, or theanswershaU be adjlldged 
insufficieut, the prevailiug party shall be entitled to all 
the cost occasioned thereby, unless otherwise <1i1'ectet1 
by the court, or the judge thereof, a t the hearing upon 
the except.iou . 
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REPLlCA'£lON AND ISSUE. 

66. 

'Whenever t he answer of the defendant shall not be 
excepted to, 01' shall be adjudged or deemed sufficient, the 
plaintiff shall file the gcneral replication thereto 011 or 
before the next succeedin g rule·day thereafter; and in all 
ca e where thc gcneral rep licntion is filed the cause shall 
be deemed to nil intents and purposes at issue, without 
any rejoinder or other pleading on eitber side. If the 
p]a.intiff sball omit or refusc to ftle ucb replication within 
the prescribed pe~'i od, the defendant shall be entitlcd to 
an oreier, asof course, for a dismissal of t hcsuit ; and the 
suit shall thereupon stand di 'missed, unless the court, 
or a judge thereof, shall , uJlou motion for cause shown, 

• allow a replicatiou to be fi led IIltno 1)"1"0 t 'lI,nc, the plaintiff 
sUbm itting to speed the cauSQ, and to such other terms 
as mas be directed. 

TE:;l'BlONY-iiOW 'l'AKEN. 

67. 

,,).Jter the cause is at issue, cOlllmissions to ta.ke testi­
mony may be tllk~1l ont in Yacatioll as well as in term, 
joint ly by both parties, 01' seyerally by either party, upon 
interrogatories tiled by tue party taking out the same in 
the clcrl<'s office, t II (lays' not ice tbereof being given to 
the ru.lvcl' e patty to file croS! .in terrogatories before tbe 
issuing of the commis 'ion; and if no cro g·i nterrogatories 
are filed at the oxpiration of the t ime, the commi ion 
may issue e.IJ JJaI'le. In Illl cases tbe com missioner or 
commissioner shall be named by tbe cour t, or by a judge 
thereof. If the parties shall so agree, the testimony may 

- ____ '--t. 
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be taken upon oral illtenoglltories by the parties 01' their 
agents, without fil iug' any written interrogatories. 

DECE:ill3ER TER~I, 1854. 

Ol'der ed, That the sixty·seventh rule governing equity 
practice be so amended as to allow the presiding judge 
of any court exercisiug jurisdiction, either in term time 
orvacil,tion, to vest in the clerk of said court general power ' 
to name commissioners to take testimony in like manner 
that the 'court or judge .thereof can now do by the said 
sixty-seventh rule. 

DECE~mER TERM, 1861. 

Ordered, That tbe last paragraph in the sixty-seventh 
rule in equity be repealed, and the l'Ule be amended as 
follows: Either party may give notice to the other that 
he desires the evidence to be addnced in the cause to be 
taken orally, and thereupon all the witnesses to be exam­
iued shall be examined before one of the e,xaminers of the 
court, or before an examiner to be specially appointed by 
the court, the examiner to be fUl'I1ished with a copy of 
the bill and a nswcr, if auy; and snch examination shall 
take place in thc ]Ire ence of thc parties 01' tbeir agents, 
bv their counsel or solicitors, and the witncsses shall be 

• 
subject to cross-exam ination lLn(l reexamination, :wd 
which hall be conducted a neal' as may be in the mode 
uow used in COIJ1111011 law courts. The depositions take.n 
upon such oral examiuation shall be hlken dowlI in writing 
by the examiner in the form of nar1'lltive, unless he deter· 
mines the examination hall be by que tion and all weI' 
in special instances; and when completed, shall 11 read 
over to the wit ne!! and signed by him in the presence 
of the parties or COIIII I, or such of them as may attend; 

Not Current - 1871



56 RULES OF Pll A.(Jl'ICE }'Olt THE 

providell if tile witness shaH refuse to sign the said 
deposition, then the examiner sllall sign the same; and 
the examiner mar, upon all exnminations, state any 
special matters to the eOlU't as he shall think fit; and 
any questiou 01' questions which may be objected to shaH 
be noted by the examiner npon the deposition, but he 
shall not have power to decide on the competency, rna· 
teriality, or relevancy of the questions ; and the- cOllrt 
shall have power to deal witll the costs of incompetent, 
immaterial , or irreleY3nt depositious, or parts of them, 
as may be just. 

The compnlsory attendance of witlH)sses, 
In Cil e of refusal of witnessos to attend, to be sworn, 

or to answer any question put by the examiner, or by 
tJounsel or soliCItor, the S,lI11e practice shall bc adopted as 
is now practiced with respect to witnesses to be prodnced 
on examination before an examiner of sakI court on writ· 
ten interrogatories. 

NoticeshaH be gin!ll by tile respective counsel or soli· 
citors, to the OPllositc cOllUsel or solicitors or parties, of 
the time and place of the eXl\mination, for sueh reason · 
able time as the examiner nun- Hx bv order in each '. . 
CR Use, 

When t ile exltmiuut iou of witue ses belol'e the exam· 
iller is eoncluded, the original deposition, uuthenticated 
by the signature of tile examiner, hall be trausmitted by 
him to the elerk of tho court, to. be there tiled of record 
in the sallie mode as prescribed iu the thirtieth section 
of act of Congre s, Septem bel' 24, 1780. 

Testimony 1Il1ly be taken on eOlllmission in the IIsual 
wa.y by wri[;teu illterrogatorios and eross·inwrrogatoric , 
on motion to the cOllrt in term time, or to n jndge ill vaca.. 
lion, for pecial rea ODS satisfactory to the ('ourt or .iudge. 
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DECEMBER TER~r, 1869. 

AMENDMEN'l' TO 67TH RUJJE. 

Wlltere tile evidence to be adduced in a cause is 
to be taken orally, as provided in the order passed 
at the December term, 1861, amending the. 67th Gen· 
eral Rule, the court may, on motion of either party 
assigu It time within which the complainant shaH take 
his evidence in support of the bill, and a time thereafter 
within which the defendaut shall take his evidence in 
defense, and a time thereafter within which the com· 
plainallt sllftll take his evidence in reply; aud no further 
evidence shall be taken in tbe cause uulcss by agr,eement 
of the parties, or by leave of court fir~t obtained , oll 
motion for cause showlI, 

68. 

Testimony lIIa~' also be taken in the cau8e, after it is at 
issuc, by dpp08ition, according to the act:; of Congress. 
But in such case, if no notice is gh-en to the adverse 
party of the time and }llace of taki!Ig the deposition, be 
shall, upon motion and afiitlavit of the filet, be entitlecl 
to across·examination of the witness, eiLher uuder a COlli-_ 

mission or by a llew deposition ta.ken under the acts of 
Oongress, if It court or a jLHlge thereof shall, under all 
t,he circumstances, deem it reasonable. 

69. 

Three months, ami no 1U0re, hall be allowild for the 
taking of te timony after the cuuse is at issue, unless the 
court or a judge thereof hall, upon special cause shown 
by either party, enlarge the time; and no testimony taken 
after such period shall be allowed to be read ill evidence 
at the hearing. Immediately upon the return of the com­
missions ami depositions coutaining t he te timony iuto 
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the clerk's office, publication thereof may be ordered in 
the clerk's office, by allY judgeof the court, upon due notice 
to the parties, or it may be en largcd, as he mn.y .deem 
ren.souable under all the circumstances; but, by consent 
of the parties, publication of the testiil10ny may at any 
time pas in the clerk's office, such consent being in writ· 
ing, and a copy thereof entered iu the order· books, or 
indorsed l1pOl1 the deposition or testimony. 

'L'ES'l'DIONY DE BENE ESSE. 

70. 

fter auy bill filed, and before the defendant hath 
answered the same, upou affidavit made thn.t n.ny of the 
])hiintiff's witnesses are aged and infirm, or going ont of 
the country, or that allY one of them is it single witness 
to a material fact) the clerk of the eonrt shall, as of COlU'SC, 

upon the application of the plaintiff, issue a commis ion 
to nell commissioner or cOll11l1i' iOllers as a judge of the 
conrt may direct, to take the examination of snch wit· 
Jless or witnesse ile .iIene esse, upon giving due notice to 
the adverse party of the time and place of taking .his 

. t t imony. 

]'on~( OF TilE LAST INTERUOGATORY. 

71. 

Th last interrogatory ill the written iutelTogatories to 
take testimony uow COIllIllOIl I~.· in use haU ill tlt futlll'e 
be altered, and stated ill SIl bstance tllllls: "Do you know, 
01' cau you sct forth, allY other matter or thing whiclt 
may b a benefit or advantage to the parties at is ue in 
thi cause, or either of them, or tltnt may be lllaterial to 
til subject of this your xamination, or the 1l1atters in 
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que t ion in this causef H yea, et forth the sarne fully 
and at large in your answer. . 

CROSS-BILL . 

72. 

'Where a lIefendallt ill equity files a cross-bill for dis ­
covery only against the plaintiff in the original oill, the 
defendant to the original bill shall first answer thereto 
before theoriginai plaintiff shall be compellable ,to answer 
thecro -bill. The answ.er of the original plaillti1fto such 
cro s-bill may be read and used" by the party filing the 
cross-bill at the hearing, in the same manner and under 
the same restrictions a the answer prayillg rclief may 
now be, read and used. 

REFERENOE TO AND PROCEEDINGS BEFORE MASTERS. 

73. 

Every decree for a.n account of the personal estate of a 
testator or intestate shall contain a dh'ection to the mas· 
tel', to whom it is referred to take the same, to inquire 
and state to tbe court what part8, it' any, of such 11 1'­

sonHl esk'1,te al'() out tanding or llIHlisposed of, 1lI11e. tbe 
COllrt sha ll otberwi e direct. 

74.. 

vVbeuever any reference of any matter is made to :t 

master to eXIi mine and report thereon the party at whose 
ill tance or for wbose uenefit t be reference is made hall 
cause tbe same to bc presented to th master for a bear­
ing on 01' before the next rule-day uccccllill g' tbe time 
when the reference was macle; if be 81lall omit to 1I0 so, 
the adver e party sb.all be at liberty forthwith to causo 
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proceedings to be had before the m~ster, at the co. ts of 
the party procuring the reference. 

'7~ . 

pon C\-el'Y such reference it shall be the duty of t ile 
master, as soon as he reasonably can after the same is . 
brought before 1:)im, to assign a time and place for pro, 
ceedings in tllo sO Ule, and to g ive ane notice thereof ' 
to each of the parties; or their solicitors; and if either 
part~- shall fail to appear at,the time and place appointed, 
the master shall he at .liberty to proceed e;c parte, or, in 
his discretion, to adjourn the examinat ion and proceed­
ing to a futnre day, gh'ing _llotice to the abseut l)arty or 
bis solicitor of such adjournmeut; and it shall be the duty 
of tbe Ula tel' to pl'oce~d wi th all reasonable diligence in 
ever~- such reference, ami with t be lea t practicable dclay, 
and either party shall be at liberty to apply to the court, 
or aj udge thereof, for fl ll order to the master to speed the 
llroceel\iugs, a.nd to make bis report, and to certify to the 
court or jllll<>c the re<1 . on8 for any delay, 

7 6. 

] u the reports Illade by the master to the court no part 
• 

of any tate of fact. , charge, atJ:idavit, deposition, exam-
ination, or answer brought in or used before tbem shall 
be stflteu 0 1- recitcI\. But such sta te of facts, cbarge, am­
.Ia\' it, deposition, examinatiolJ , or answer shall be ident i­
fied, specified, and referred to, so as to inform the court 
what tate of facts, charg'e, atJ:idavit, depOSition , exa.m­
ination, 01' answer werc so brought ill or Ilsed, 

77. 

The IIIMter shall regulate all tbe Jlroceeding in every I 

, 

-'-__ --------l 
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hearing before him, upon every such reference; and h~ 
shall have full autllol'ity to examine the parties in the 
cause, upon oath, touching all matters contained in the 
reference; and also to reg,uire the production of aU 
books, papers, writings, vouchers, abd other documents 
applicable thereto; aud also ' to examine on oath, viva 
voce, all witnesses prod uced by the parties before him 
aud to order tb,e examiuatiou of otb,er wituesses to be , 
taken, under a commission to be issued upon his certifi­
cate from ilie clerk's office, or by depo ition, according 
to the acts of Congl'es , or otherwise, a hereinaftel' 
provided; and also to direct the mode in which the' 
matters requiring evidence sllall lIe pI'0\-e4 before, him ;' 
aud generally to do all other acts, and direct all other 
inquiries and proceediugs iu the matters before him, 
which he may deem necessary and proper to tlJe justice 
and mel'its thereof and the righ ts of the pal-t,ies, 

71!1 . 

'Witnesses who live within th'e di trict may, upon dUf' 
notice to the opposite party, be snmmoned to appellr bt'­
fore the commissioner appointcd to take testimony, 0 1' 

before a ma tel' or examiner appointed in (toy cause, b,Y 
subprena in the usua,1 form, which may be i sued by tbe 
clerk in blank, and filled np by the party praJring the 
same, or by tbe commissioneL', master, or examin r, ro­
quiring the ,attendance of trte witnesses at the time and 
place specified, who shall be aHowed for attendance the 
same' compensation as for attendauce in court; and if 
any witness shall refu e to appear, or to give evidence, 
it shall be deemed a contempt of the conrt, which being 
certified to the clerk's office by the commi ioner ma ter, 
or examiner, an attachment may i ue thereupon b~' or-

Not Current - 1871



62 RULES OF PRACTICE FOR THE 

del' of the court or of any judge thereof, in the same 
manner as if the contempt were for not attending or for 
refusing to give testimony in the court. But nothing 
herein coutained shall 'prevent the examinat ion of wit· 
nesses viva voce when produced in open court, if the 
court shall, in its discretion, deem it advisable. 

• 

79. 

All parties accounting before a master shall bring in 
their respective accounts in the form of debtor aud 
creditor; and any of the other parties who shall not be 
sati~fied with the accounts so brought in shall be at 
liberty to ('xamine the accounting party 'lFiva voce, or 
IIpon 1nterrogatories in the mastelJ

• office, or by depo i· 
tion, a the master shall direct. 

so. 
All atlitlavit-·, tlepositiolls, and documents which have 

been previonsly Illude, read, or II sed in thc court, upon 
.IIIY proceeding in any cau e or 'Batter, may be ' used 
before the JUaster. 

81. 

'l 'he master ghall be at li btlrty to examiue any creditor 
or other person coming in to claim before him, either 
upou written interrogatories or viva voce, or in both 
modes, a the nature of the case mar appear to him to 
require. The evi~ence upon such examinatio)ls shall be 
t.\ken down by the master, or by some other per ou by 
his qrder nnd in hi presence, if cither par ty requi!'es it, 
ill orflel' that, the same mAy be II cd by the cOllrt, if 
necessary. 

8~. 

The circuit court lIlay appoint standing rna tel 10 

--------===--=-----------------) 
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chancery in their respective districts, both the jqdges 
concurriug iu the appointment; and they may also ap· 
point a IDa ·ter l)'1'Q hac V'ice in any particular case. The 
compensation to be al\owed to every master in chancery 
for his services in any particular ca e shal1 be fixed by 
the circnit court iu its discretion) having regard to a\1 
the circumsta.Jwes thereof, aucl the compensation slla\1 
be charged upon and borne by sucb of the parties in the 
cause as the court shall direct. The master shall not 
ret.'\.in hjs report as secnrity for his compensation; but 
when the compensation is allowed by the court, he shall 
be entitled to an attachment for the amonnt against th 
party who is ordered to pay the same, if, upon notice 
thereof, he rloe not pay it within the time prescriberl br 
the court. 

EXCEl'TIONS TO ltEPOlt1' OF l\IAS1'ER. 
, ' 

83. 

The master, as soon as his repol't is I'eady, sha\1retul'u 
the same into the clerk's officc, and the, clay of the retum 
shall be entered by the clerk iu the OI'der book. The 
parties l;lhall have oue month from the time of filing th 
repol't to fil exception ' t,hereto; and if no exceptions 
ar\l within tbat periocl filed by either party, the rep0l't 
shall staud confirmed ou the ncxt rule·clay after the 
mouth is expired. If exceptiou' are filed, they . haH 
stand for hearing before. tho court" if the oourt is 
then in ses ion; 01', if not, th(\l~ at the next sitting of the 
court \l'h ich shall be heM thercnftor by adjonrnml'ut or 
otb !'wise. 

8(1 . 

Anll ill order to pre\'ent exception to report from 
heing fi\(lIl for fri,o lol1 Clill ea, 01' for lUcre delay the 
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party whose IlxCoJptions lW<! o"errnled shall, 'for evelT 
exception overruled, pay costs to the other party, and 
for every xception nllowed shall IJe entitled to costs­
the costs to IJe fixed in eltch case by the court, by a 
standing rnle of the circnit COlll't. 

81>. 

IJleriCtti mistakes in decl'ells, 01' decretal orders, or 
errors arising from a llY accidental s lip or omission, may, 
at any time before an actni~1 enrollment thereof, be cor· 
l'ect,e(l by order of the conrt 01' a jndge thereof, upon 'p 
tit,ioll, without t,he form or eXI)enSe of a rehearing, 

86. 

h llt'awing lip deorees and ordcl", neither the bill 
nor auswer, 1101' other vleadiugs, 1]01' !lUY part thereQf 
nor the report of fl ny mastel', nor any other prior pro­
cee<ling, shall be recited or ' tilted in the decree or order ' 
but tboJ decree and order hall begiu, in substance, as 
follows : ., This CHIIS calUe on to be heanl (or to be fur­
ther hea rd, liS t h clIse JIlay bc) a.t this term, and was 
argned uy couusel ; amI therenpon, npon 'onsitlemtion 
thereof, it was ordered, adj udged, and decreed liS fol -
10\l"s viz : ' [Hcre insert tbe deCl'ee or order.J 

GUAI!D1AN' AND 1'1toCHElN ,utI:>, 

87. 

GlI(lnliaus ltd lite/l~ to defent! a suit lllay be <1ppointed 
uy tbe conrt, 01' IJy allY judge thereof for infants or other 
persous who are under gUflrdi!ln hip, or otherwise inca­
pable to lIue fol' t helll elves. All infants find otilcr p(>r-
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sons so incapable may sue by their guardians, if any, or 
by their prochein a1ll'i; subjr:t, however, to snch orders 
as the conrt may direct for the proiection of infants and 
other persons. • 

.88. 

Every petition for a. rehearing shall contain the special 
lllatter or caus!l on which snch rehearing is applied for, 
shall be signed by connsel, and the facts therein stated, 
if not apparent on the record, shall be verified by the 
oath of the party, or by some other person. No rehearing 
shall. be granted after the term at which the final decree 
of the court shall have been entered and recorded, if an 
appeal lies to the Sl1prem~ Conrt. But if no appeal lies, 
the petition may be admitted at any time before the end 
of the next term of the court in the discretion of the 

• 
orfrt. 

89. 

The circuit courts (both judges' concurring therein) . 
may make any other and further rules and regulations 
for the practice, proceedings, and process; mesne and 
final, in their respective districts, not inconsistent with 
the rules hereby prescribed, in their discretion, and 
frOI11 time to time alter and amend the same. 

9 0. 

III all cases where the rules prescribed by this conrtor 
by the circnit COUlt do not apply, the practice of the cir· 
cllit court hall be regulated by t he pre ent practice of 
the High COltrt of Chancery in England, so far as tho 
same ma,y reasonably be applied consi ~ntly with the 
local circumstances and local converuence of the district 
where t he court is held, not as po itive rule, but a 
furnish,ing just a~!ogies to regulate the practice. 

5 

• 

• 
• 
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91. 

Whenever, tmder these llnles, all oath is or may 'be 
required to be taket , the party may, if conscientiously 
scrupttlous of taking an oath, in lieu tliereof, make sol­
emn affirmation to the truth of the fact stated by him . 

DECEMBER TERM, 1 63. 

92. 

Orelm'eel, 'fhat in nits in equity for the foreclosure of 
mortgage in the circuit courts of the United States, or 
in any conrt of the Territories having jurisdiction of the 
same, a decr6C may be render for any balance that may 
be fouud due to the complainant over and above the pro­
ceeds of the sale or sales, and exccution ma\y issue for 

• 
the collection of the same, as i provided in the 8th tnle' . 
of this court reglllating the eqnity practice, where the 

• decree is solely for the payment of money. 

• 

• 

• 
• 
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RULES OF RRAOT~OE 
• 

FOR 

THE COURTS OF THE U ITED STATES 

ADMIRALTY AND l'fAnlTOm J lTRtSDICTION, ON 'rUB INSTAN';E SlDE 

OP THE COURT, l.s l~"RSUANCE OJ.' THE ACT OF 1'J1E • 

TWENTY-Sf:COND OF AUGUST, J844 , e RA}'. 188. 

I. 

o mesne pl'oce s shall is ne from the district courts 
in any civil cause of admiralty and maritime juris<lic­
t iou until the libel or libel of information, shall be filed 
in the clerk's office from which such process is to issue. 
All proces shall be served by tbe marsbal, or by his 
deplfty, or, where he or they are.interested, by some 
(liscreet and disinterested \)er on appoin ted by the court. 

2 . 

Iu suits in personmn tbe me ne process may be b..r l\ 

simple warran.t of arrest of the persoll of the defimdant 
in the nature ora caJ>ia , or by a warrant of arrest of the 
person of the defendant, with a clnu e thereiu that if he 
cannot be found, to attach his goods and chattels to th . -amollnt ued for; or if snch property oannot be found 
to attaeh his credits and effect to the amount sued for 
iu the hands of the gm'ui hees named therein; or by a 
siUJpJe monition in the nature of a snmmons to appear 

• 

• 

• 
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and answer to the snit, as the libellant shall, in his libel 
or information, pray for or elect. 

3. 

In all sui ts i1l1JCrSOno,1II where a 'simple warran t of ar­
rest i. s~le and is executed, the marshal may take baJJ, 
with sufficient sureties, from the party arrested, by bond 
or stipulation, upou condi tion that be will appear ill the 
suit aud abide by all orders of the court, interlocutory 
or final, in tbe cause, and pay the money awarded by the 
final decree rendered therein i~ the COtu·t to which the 
process i returnable, or in any appellate court. And 
upou sucb bond or stipulation summary process of axe­
~ution JUay aud sball be is ued against tbe principal and 
nreties by the court to whicb sucb process is returnable, 

to euforce th'l final decree so rendered, or upon appeal 
by tbe appellate conrt. 

4. 

In all suits in persollmlt where goods and chattels, or 
credits and effects, are attached under snch warrant au­
thorizing the saUl, the attacbment may be dissolved by 
order of tbe court to which the same warmnt is return­
able upon the d · fendant, whose property i so attached, 
giving a bond or stipulation, with sufficieut sureties, to 
abide by all order, interlocntory or final, of tbe court, 
aud pay the amouut awarded by the final decree rendered 
in tbe court to whicb the proce's i ~eturnable, or ill al1~­
appellate court j and upou sllch hond or tipnlation Slllll­

mary process of execution shall and n~y be issued 
against the princilml and sureties by the court to which 
uch warrant is returnable, to enforce the final decree 
o r ndered, 01' upon appeal by the appellate conrt. 

• 

• 
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-
D EOEMBER Tmur, 1871. 

Ordered, That the 5th rule in admiralty bc amended 
80 as to rcad as follows, viz : 

Bonds, or stipulations in admiralty suits, may be given 
and taken in open court, or at chambers, or before any 
commissioner of the court who is authorized by the court 
to take affidavits of bail and depositions in cases pending 
before the court, or any commissioner of the United 
States authorized by law to take bail and affidllvits in 
ci viI cases. 

thereof. ,. . 
• 

In suits in 1}er8onall~ no warrant of arrest, cithcr of the 
person or property of the defeudaut, shall iRsue for a sum 
exceeding five hundred dollars, ullles by the special 
order of the court, upon affidfwit 0 1' other proper proof, 
howing the propriety thereof. 

8 . 

In aB sui ts -ilt ,'em agai n t a sll ip, her tackle, sails, ap· 
parel; furui ture, boat8, or other a.pplll'tenances, ·if such 
tackle, sails, appa.rel, furnitu re, boats, or other appurte­
nances are in the posse sion or cnstody of any third per­
son, the court may, after a dn~ mouitiou to such third 
person, and a hearing of the cause, if any, why the same 
should not be delivered ovel', award and decree that the 
Slime be delivered iuto the cu tody of the marshal or 

• 
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other proper officer, if, upou the hearing, the arne is 
required by law and ju tice. 

9 . 

i) 

In all case of seizure, aud in other suits and proceed· I 
ings in 1'el1l, the prooo , unless otherwise provided for by II 

statute, shall be by a warrant of arrest of the ship, goods, 1 
or other thing to be arrested; and the marshal shall there· 
upon arrest and take the ship, goods, or other thing into ~ 
his pos es iou for safe custody and hall caqse public 
uotice thereof, and of the time assigned for the return 
of such proccss and the heariug of the cause, to be given 
in such newspaper within the clistrict as the clistrict 
court shall order; and if there is 110 newspaper published 
therein, then ill such other public place in t he district 
a tll(' court shall direct. 

10. 
• 

In all cascs whereany goodsorothel'tlLings n,re arrested, 
if the saDIe lY'e perishable, or a.re liable to deterioration, 
dec.1.Y, or injury by being detained in custody pending 
the suit, the court may, UPOIJ the applicatiou of either 
party, in itsdiscretioll , order the same or so much t hereof I 
to be old a shall be peri hable or liable'to depreciation, 
decay, or injury; and the proceeds, or 0 much thereof I 
abs shah II .be a full seeubr~dty to satisfy If'u decree, to be . 

rong t IOtO COILrt to ale the e\"eut 0 the nit; or the 
ourt may, upou th a,pplicatiolJ of the claimant, order 

a d livery thereof to bim, upon a due a.ppraisement to 
be had uncleI' its clirectipn, eithcr upon the claimant's 
delO itiog in conrt so much money as the court hall 
order, or upon hi giving a stipulation, with llretics ill 
such 8um as the court shall direct, to abide uy and pay 

~----~==~~===========d~ 

Not Current - 1871



r 

COURTS OF ADMIRALTY. 71 

the money awarded by the final decree rentlered by the 
court or the appellate court, if any appeal intervenes, 
as the one or the other conrse shall be ordered by the 
court. 

11 . 
. . 

In like manner, where auy ship shall be arrested, the 
same may, upon the application of the claimant, be deliv­
ered to him, upon a due appraisement to be had, under 
the direction of the court, upon the claimant's depositing 
in comt so mnch money as the court shall order, or upon 
his giVing a stipulation, with sureties as aforesaid; and 
if the claimaut shall decline any such application, then 
the court may, in its discretion, upon the application of 
either party, upon due cause showu, order a sale of snch 
ship, and the proceeds thereof to be luon g)' t jnto eo .. + 
- , " 

DBOEMBE& TERM, 1871. , 
Ordered, That the 12th role in admiralty be amended 

60 as to read as follows: 

In all suits by material men for supplies or repairs, or 
other necessaries, the libellant may proceed against the 
ship and freight in rem, or B",<7Sinst the master or owner 

I alone in perBOnam. 
I .', 

• 

. 
in p~'rSO,ut1ll. 

o 

• • 

• 
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• 1 4 . 

In all sujts for pilota,ge the libellant may proceed 
against the ship and master, or against the ship, or 
against the owner alone, or the ma ter alone, in per· 
8onal1~. • u . 

In all suits for damage by collision the libellant may 
proceed agaiust the ship and master, or agaiust the ship 
alone, or against the master or the owner alone, in per· 
8onam. 

16. 

In all suits for an assault or beating on the high,seas, 
or elsewhere within the admiralty amI maritimejnrisdic­
tion, the suit shall be in personam only. 

17. . 
In all uits against the hip or freight fOllnded upon a 

mere ~a,ritime hYl)othecatioll, either express or implied, 
of the master, for moneys takeu np ill a foreign polt for 
supplies or repairs, or other Ilecessaries for the voyage, 
without any claim of marino interest, the libellant may 
proceed either in rem, or aga.i1lst the master 01' the owner 
alone in pel'SOnalll . 

18 . 

ill all suits 01.1 bottomry bond, properly so called, the 
suit 'shall be in !'em 01.11y against the property hypothe· 
cated, or the proceeds of the property, 'in who esoever ' 
hands the arne may be found, nnless the master has, 
without authority giveu the bottomry bond, or by his 
fraud or mi conduct hafl avoided tlbe ' ame, or has snb· 
tracted the property, or nnle s the owner has, by bjs own 
misconduct or wrong, lost or Sllbtracted the property, in 
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which latter cases the suit may be in pltl'solUtln against 
the wrong·doer. 

1 9 . 

Ip all suits for sal vage the snit may be in rell~ a ainst 
the property s, ed, or the proceeds thereof, or ill perSOIUtIl! 
against the party at whose reque t and for whose benefit 
the salvage service has been l)erformed. 

20. 

In all petitory and pos essory suits between part owner 
or adverse proprietors, or by the owners of a ship, or the 
mOJority thereof, against the master of a ship for the 
ascertainment of the title and delivery of the possession, 
orrfor the possession only, or by one or more part owners 
against the others to obtain security for the return of 
the ship from any voyage undertaken withont their con­
sent, or by one or more part owners against the others 
to obtain possl'ssion of the' hip for any voyage, upon • giving security for the safe return thereof, the proces 
shall be by im arrest of the hip, anel by a monition to 
the adverse party or parties to appear and lIIake an wer 
to the suit. 

21. 

In all cases of a final decree for the payment of money 
the libellant shall have a wri t of execution, in the natme 
of ajiel'ijacias, commanding the mal'shal 0, his depnty 
to levy and collect tbe amount tbereof ou~ of the good 
and cbattels, lands and tenements, or other real estate 
of tbe defl'ndant or stipulators. 

2~. 

All informations a,nd libels of information upon iz­
mes for any breacil of the revenne, or navigation, or 
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other law of the United States, shall state the place of 
eizure, whether it be on land or ou the high seas, or on 

navigable waters within the admiralty and maritime 
j urisdiction of the United States, and the district within 
which' the property is brought, and where it then ' is. 
The information 01' libel of information shaJl also pro­
pound in distinct articles the matters relied on a 
grounds or canses of forfeitnre, and aver the same to be 
contrary to the form of thc statute or statutes of the 
Uui ted States in such case provided, as the case may 
requiJ'e, and shall conclude with a pmycr of due process 
to enfOl'CEI the forfeiture, and to give notice to all per oils 
concerned in intere t to appear and show call e at the 
return·day of the process why the forfeiture should not 
be decreed. 

23. 

~ll libel- ill illstance cau e , civil or maritime, shall 
tate the lJatme of the cause j as, for example, that it is 

a cause, civil and maritimt', of conti.~ct, or of tort or 
damage or of salvage, or of possession, or otherwise, a 
t.he en e llIay be; and if the Jfbel be in t'em , that the prop­
erty is withi." the district; and if in personam, the names 
and occupations and places of residence of the parties. 
The libel shall a,lso propollnd and articulate in distinct 
articles the various allegatious of fact upon which the 
libellant. reli~s in support of his sui t, so t hat t he defend­
ant may b eJpbleu to answer distinctly and eparately 
the severalmattcrs contained in cach article i and it; shall 
conclude wit,h a l)rayer of dno process to cnforce his 
righ t in !'elll, or in personam, (as the ell e may require,) 
and for such relief lIUt! redress as the cOllrt i competent 
to brive in t he premi es. And the libellant may furtber 
reC] nil tit defendant to an weI' on oath all intel'l'ogato-

Not Current - 1871



• 

COURTS OF ADMIRALTY. 75 

ries propounded by him. touching aU and singular the 
aJlegations in th!\libel at the clo e or conclusion thereof . 

• 

In all informations and libels, in causes of admiralty 
and maritime jurisdiction, amendments, in matters of 
form, may be made at any time, Oil motion, to the court 
as of cour e. And new counts may lie filed, and amend· 
ments, in matters of substance, may be made, upon 
motion, at any time before the final decree, npon snch 
terms as the court shall impose. And where any defect 
of form is set down by the defendant upon special excep· 
tions and is allowed, the court may, in granting leave to 
amend, impose ter.ms Jpon t he libellant . 

• . 
In all ca es of libels in ptrr807lall~ the conrt may, in its 

discretion, npon the appearance of the defendant, where 
uo bail has beeu taken and uo attachment of property · 
has been made to answer the exigency of the snit, require 
the defendant to give a. stipulation, with sureties in such 
snm as the court shall direct, to pay all costs and ex­
penses which shall be awarded against him iu the suit, 
upon the filial adjudication thereof, or by any interlocu­
tory order, in the progress of the suit . 

26. 

In nits in re ll~ the imrty claiming the prope~ty shaU 
verify hi claim on oath or solemn affirmation, stating 
that the claimant by whom or on whose behalf the claim 
is made is t he trne and bona fide owner, and that no 
other l>erson is the owner thereof. And where the claim 
is put iu by an agent or consignee, he shall also make 
oath tltnt lIe is dilly authorized thereto by the owner; or 

• 
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if the property be, at the time of Lbe arrest, in tho pos-
es ion of the master of a ship, that he is the lawful 

bailee .thereof for the olVner. And upon putting ill such 
claim, the claimant shall file a stiplliation, wi th sUIeties 
in suoh sum as the court shall direct., for the payment of 
all costs and expenses which shall be awarded against 
him by the final decree of the court, or, upon an appeal, 
by tho appellate court. 

~7. 

In all libels in cau e of eiyil and maritime jurisdiction, 
whethcr in 1'elll or in lJel'sonam, the answer of the defend­
ant to the allegations in the libel shall be on oath or 
solemn affirmation; and the answer shall be full and 
explicit and distinct to each separate article and eparate 
allegation in the libel, in the same qrder as numbered in 
the libel, ami sball al 0 an wer iu like mauuer each inter­
rogatory Propounded a,t the close of the libel." 

28. 

The.libellant may except to tho sufficiency, or fullness, 
or ilisti nctness, or relevancy of the an wer to the articles 
and in terrogatories ill the libel; and if the court shall 
adjudge thc same exceptions, or any of them, to be good 
and valid, the COUl"t shall order the defendant forthwith, 
within, uch time as the court shall direct, to a·n wer the 
same, a\ld may fu rther order the defendant to pay suc~ 
coM, as th court shall adjudge reasonahl.e, 

!lD • 
• 

U the defeudau shall omit or refnse to make due 
answer to the libel upon th return-day of the process, 

• Vide P08t, 49th Rule, page 83. 

• 

I 

I 
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or other qa, as igned by the court, t he conrt shall pro. 
nounce him to be in contumacy a'bd default; and there. 
upon the libel shall be a{ljudged to be takeu pro COll/ 688() 

against him, and the court shall proceed to hear the 
canse ex parte and adj udge therein a<l to law and justice 
shall appertain. But the court may, in its discretion, 
set aside the default, and, upon the application of the 
defendant, admit him to make an wer to the libel at a llY 
time before the final hearing aud decree, upon his pay­
ment of all the costs of the suit up to the time of gmnt. 
ing leave therefor'. 

30. 

In all cases where the defendant answers, bnt does not 
answer fnlly and explicitly and distinctly to all the mat· 
tel'S in any article of the libel, and exception is taken 
thereto by the libellant, and the exception is allowed, the 
court may, by attachment, compel the defendabt to make 
fnrther a llswer thereto, or may dil'ect the nmtteL· of t he 
exception to be taken lJ1'O C()'l/e8S() against lIle defend an t 
to the fnll purport and effect of the article to which it 
purports to an!!wer, and a if no answer had beell put, in 
thereto. 

31. 

The defendan t may object, by his a nswer, to ,wswer 
u,ny allegation or interrogatory conta ined in the libel 

• which will expose him to any pro ecution or punisbment 
for it crime, or,for auy penalty 01' any forfeiture of his 
property for any penal offense. 

32. 

The defcndan.t shall have a right to require the per· 
soJ\ll1 auswer of the libellant uporrontb or solemn affirma­
tion to any interrogatories which he may, at the close ot 

• 
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hi an, weI', propouud to the libellant toncbin~ any mat­
ters charged iu the Iibe ,or touching any matterofdefen e 
set up in the answer, subject to the like exception as to 
matters which shall expose the libellant to any prosecu· 
tion, or punishment, or forfeiture, as is provided in the 
thirty-first rule. In default of due answer by the Jibel­
lant to snch iu terrogatorie , the court may adjudge the 
libellant to be in default and dismiss the libel , or may 
compoilli answer in the premiso' by attachment, or take 
the subject-matter of the in terrogatory p"o confcsso in 
favor of the defendant, as the court. in its discretion, 
shall deem most fit to promote publiejn tice. 

33. 

Where either the li bellant or the defendant is out of 
t I,e country, or unable, from sickness or other ca ualty, 
to make all answer to any interrogatory on oath or solemu 
affirmation {t~ the proper time, the eonrt may, iu its dis­
cretion, .in furtherance of the clue a(lmin ist,ration of jns­
tice, dispeuse t llerew ith, 01' JU!1,y awarll a commission to 
take tue auswer of the defelllhtnt wbell aucl a ' soon as it 
may be practicahle. 

3t_ 

If !1,ny third person hall in tervene in any cau e of 
admiralty and maritime jnrisdiction in rem for his own 
iuterest, and he i entitled, according to the course of 
admiralty pl'oceedinO's, to be heard for his own intere t. 
therein, he shall propound the matter in sui table allega­
tions, to which, if admitted by the court, the other party 
or partie in the snit may be reqnired,· by order of the 
court, to make due answer; [,ud such further proceedings 
shall be had and deer e rendered by the court therein as 
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to law and justice haU appertain. Bnt every sucb. inter­
venor shall be r equired, upou filing his allegations, to 
give a stipulation, with sureties, to abide by the final 
decree rendered iu the cause, and to pay all such costs 
- - ~ " -~M'~tt ~Uel tlnma qes as shall be awarded by the 

• 

DEOEMlIER TERM, 1871. 

Ordered, T~at the 35th rule in .Adrrriralty be abolislled 
lind the followlDg substituted in its stead viz _ ' 

T he stipulations required by the last ~rec~dinO' rule, 
or on ~ppeal or in any other .Adrrriralty or M=ritirne 
pl'Oce~ding shall be given and taken in the manner 
!JI'escnbed by rnle fiftb as amended. 

tion sllall De reporreu to 0" ~u O"J<"7"""n ~.....,.,,_. __ _ 
by the court, t.lle matter hall be expllnged, at the cost 
and expcnse of the party in whose Iib!.'1 01' ~tIIsw!.'r the 
same is fOllnd. 

37'. 

In ca.ses of foreign attachwel\t, the gill'llisllee shall be 
requircd to answer on 03 til or solemn a ffil'lnatioll as to tile 
debts, eredits!or effeetll of the defendant in his Ilauds, 
and to slleh interrogatories touelling tbe same as may be 
propounded by the libellant; and ff be shall refuse or 
ueglect so to do, the court may award compulsory process 
ill personant against him. If Ile admits any debts, credit.s, 

• 

-
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or effects, the same shall be held in bis bands, liable to 
answer tbe exigency of the suit. 

3 8 . 

In cases of lllariner" wages, or bottomry, or salvage, 
or other proceedings, in !'elll, where freight or otber pro· 
ceeds of property are attached to or are bonnd by the suit, 
wbich are in the han<ls 'or pos ession of any person, the 
COLU't may, upon due application, by petition of the pal'ty 
interes~l, require the party charged with the possession 
thereof to appear and show canse why the same should 

• not be brought into conrt to answer tile exigency of the 
• snit; and if no nfficient cau e be shown, the conrt may 

order the same to be brought into COLU't to answer the 
exigency of the nit; and upon failure of the party to 
comply with the order, may award an attachment, or 
other compul -i\'c prooo 's, to compel obedience tllereto, 

39. 

U', in auy admiralty suit, tile libellant shall not appear 
<bnd prosecute his suit, according to the course and orders 
ofthc (\Olut, he shall be deemed in default and coutumacy, 
and the court may, upon the application of the defeudant, 
prOnounce the sui t to 'be dc (ll-ted, aud the same may be 
IIi mis cd with costs, 

40. 

l'becotlrt may, in it -discretiou, upon thc motiou of the 
defendaut null the p,tymeut of costs. resdinll tbe decree 
in auy suit in which, on , account of his contnmacy and 
default, the matter of the libel shall have been decreed , 
again t him, and grant a rebcaring thereof at any time 
within ten days after the d crce bas been entered, the 

• • 

I 

I 

I 
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defendant snbmitting to such furthcr orders and terms 
in t he premises as the court may direct. 

<i t. 

All sales of property under al1~' decree of admiralty 
shall be madE' by the' marshal or his deputy, or other 
proper officer assigned by the conrt, where the marshal is 
a. party iu in terest, in pursuance of t ile orders of the court; 
and the proceeds thereof. when sold, shall be forthwit!J 
paid into the I'e i try of the COllI't b .tbtLofficer mak.in!!' 

Jupremt Qt;oud of the . ~hittd Jtatt~. 
DECEMlllm TERM, 1871. 

Ordered, That the 45th rule in admil'alty be amended . 
so as to read lIS follows, viz : 

All appeals from tho dist~ic~ to tho c~e~it comt must 
j be made while the court is slttmg, or within such oth.er 
, perioll as shall be designated by tl.le district c.onrt by Its 
I general rules, or by an order specially made m the par-

ticular snit or in case no such rule or order be made, 
then withi~ thirty days from the rendering of the decree. 

¥" .. _ ..... """ oo (tCi lHW Tor a 
c1efivery - oreo to !Jim; aud npou due notice to the 
ndverse parties, if any, the court shall and may proceed 
summnrily to hem' allII decide thereoll, and. to decree 
t herein according to law and.in tice. And if nch peti­
t ion or claim shall lJe de,ertt'd, or, upon a \l("ll'ing, be 

fi 
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dismissed, the court mar, in its discretion, a,ward costs 
against the petitioner in favor of the adverse part,y. 

4,1 . 

In cases whcre the conrt shall de ill it expedient 01' 

necessary for the purpo e of justi~, the conrt may refer 
any matters arising in the progress of the snit to oue or 
more commissioners, to be appointed by the court to heal' 
the parties and make report therein. .And snch com mis­
sioner or commissiouers shall have and pos ess all the 
powers in the premises which are u 'nally givcn to or 
exercised by masters in chancery in references to them, 
iucluding the power to administer oaths to and to exam­
ine the partics and witne' es touching the premises. 

All appeals from t.he district to the circuit court mu t 
be made while the court is sitting, or within such other 
period a sha.1I be designated by the district court by its 
generall'ule , or by an order specially made in the par­
ticular snit. 

46. 

In all ca es not provided for by the toregoinO' rules the 
district and circuit courts are to regulate the practice of 
the said courts re pecti\' ely, in snch manner as they shall 
deem most expedient for the due admini tration of ju -
tiC'.6 in Sllits in admiralty. 

4 7. 

III all uits ill personam where a 'imple warrant of 
arrest issues al](l is executed, bai l 'hall be taken by tho 
1lUU' hal and the court in t110se ca es Duly in which it is 
reqniJ'od lJy the In ws of the ta te where au a1're t it! 

• 
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lL1ade upon similar 01' analogous process issuing from 
the State courtR. 

And imprisonment for debt, on process is uing out of 
t ile admiralty court, is nbolisb r 1 in all cases ' where, by 
tile laws of the Stute ill wllich tbe court i~ held, imprison. 
ment for debt has beeu, (lr sllall be hereafter, abolished, 
npon si milar 01' analogous proce s issuing from a State 
court. . 

<1 8. 

The twenty·se\·enth rule slmlJ not a.pply to ca es where 
the sum or "a lne in dispute does uot exceed fifty dolJul's, 
exclusive of costs, unless the district court shall be of 
opinion that the proceedings prescribed by that rule are 
necessary for the purposes of jn tice in the case before 
the court. 

All rules aud part of rulps lIeretofore adopted iucou· 
sistent with ~his order are hereby repealed and annulled. 

<19. 

Further proof taken in a circuit court upon an mImi· 
ralt,s appeal shall be by depo ition, taken before some 
commissioner appoin ted by a circnit court, pnrsuaut to 
the acts of Congre s in that behalf, or before some officer 
autllorized to take depositions by the thirtieth section 
of the act of Uougress of the 24th of September, 1789, 
npon an oral CXalUillatiOll allll cross·examination , ullless 
the court in which ncll appeal sllall be pending, or one 
of t hejudgl:s tbereof, sllall, upon motion, allow a, com· 
Inissioll to issue to take s\lch depositions npon written 
interrogatorie and cros ' ·in teITogatorie . When such 
deposition shall be taken by oral examination, a notifi· 
cation from t,he magi tl'ltte before whom it is to be takeu, 
or from the clerk of tile court in which nch appeal ball 
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be pending, to the adverse party to be present at the 
taking of the sa,me, and to put interrogatories, if he 
think fit, shall be served on the ad'-erse party, or hi~ 
attorney, allowin g time for thei~' attendance after being 
notified not less tha n twenty-fotil' bonrs, and in addi­
tion tbereto olle day, ulltla,ys exclusive, for every 
t wenty miles t r,wel ; Provided, That the court in which 
s uch appeal nIfty be pending, or eitber of' the judges 
t hereof, lllay, IIpon Illotion, increase or dimiuish the 
lengtb 0 , notice above required, 

SO, 

'¥Ilen oral edtlellce sha11 be takell down b~- the clerk 
(If t he district court, pru'SlUtIlt to the above-mentioned 
, ection of the act of Congress, and sball pe transmitted 
to the circuit coUJ't, the same Ulay be used in evidence 
on tile appeal, sa,Ying to eMh party the right to take the 
depositions of the same witne ses, or either of them, if 

Ie should 80 elect. 

iiI, 

When tIJo defendan t, ill his an wer, alleges new lacts, 
t he e shall be considered a denied by the Ii bellant, and 
JIO replication , general or specia,l, shall be allowed, But 
within tlcl!. time after the answer is filed as shall be fixecl 
by tIle di triet conrt, either by gencra,] rule or by special 
order, the libeHant may amend his libel so a to confess 
and M"oicl, or explain 01' add to the new mn,tter set forth 
in t lo e answer i and within snch t ime n may be fixed, ill 
like manner, the defendant shaH answer snch amend­
lIIent , 

:;~ , 

T IJ clerk of the district COllrts slmll mnke up the 

• 
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records to be transmitted to the circuit courts on ap­
peals, so that the same shall coutain the following: 

1. The style of the court. 
2. The names of the parties, settiug forth tlte original 

parties, aull those who have become parties before the 
appeal, if any change has taken place. . ' 

3. If bail was taken, or property was att¥hed or 
arrested, the process of arrest or attachment and the ser­
vice thereof, all bail aud stipulations, and, if any sale has 
been made, the order , warrants, and reports relating 
thereto. 

4. The libel , with exhibits annexed thereto. 
5. The pleadiugs of the defendant, with the exhibits 

annexed thereto. . 
6. The testimony on t.he part of the libellant, and any 

exhibits not annexe61. to the· libeL 
7. The testimony on the part of the defendant, and 

any exhibits not annexed to his pleadings. 
S. Any order of the court to which exception was made 
9. Any rel)Ort of an a sessor or assessor, if excepted 

to, with the orders of the court respecting the same, and 
the exceptions to the report. If the report was not 
excepted to, only the fact that a reference was made, and 
so much of the report as shows what results were arrived 
at by the assessor, are to be stated. 

10 .. The final dccl'ee, 
11. '.L'he prayer for an appeal, ·aUlI tile action of the 

llistrict court thereon; and no reasons of appeal hall be 
tiled or in erted in the transcript. 

'I'he following shall b omitted: 
1, The continuances. 
2, All motions, rules, and orders not exc0pted to, which 

are mt'rel.v prepuratory for trial. 
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3. The commissions to take depositions, notice there· 
for, their caption, and certificates of their being sworn 
to, unless some exception to a dep08ition in the district 
conrt was founded 011 some one or more of these; in 
which case so mlich of either ofthem as lUay be illvolved 
in the exception shall be et out. In all other cn es it 
shall be sufficient to give tbe name of the witlles , and to 
copy the interrogatories :lnd answer, antI to . lK'1te tbe 
name of the commissioner, antI the place where and the 
date when the deposition was worn to; and in copying 
all depositions taken on interrogatories, tbe answer shall 
be ill erted immediately following the question . 

Th e clerk of the district court shall page the copy of 
the record tbus made up, and shall make au index there· 
to, and he shall certify the entire docnment, at the end 
thereof, under the seal of the court, to be a trail 'cript of 
the record of the district court ill the cause named at the 
beginning of the copy made up pm'suant to tl.is m le; 
antI no oth I' certificate of the record shall be neetIful or 
inserted. 

63. . 
Wheuevcr" eros libel is fi led tlpOIl allY counter-claim 

arising out of the same cause of action for which the 
original libel was filed, the respondents in the cross libel 
hall gi~'e security, ill the usual llUlount alJd form, to re­

spond in ll:unages liS claiUled in said cross libel, ul1less 
the court 011 cause shown shall otherwise direct; and all 
proceed ings UpOII the ol'igillallibcl shall bc stayed until 

uch securi ty hall be giv n. . 

Not Current - 1871



DEOEMlIER TERM:, 1871. 

Supplementary rules of practice in admiralty, under 
the act of Karch 3d, 1851, entitled ".An act to 
limit the liability of 8hip-owners, and for other 
purposes." 

54. When any ship or vessel shall be libelled, or the 
owner or owners thereof shall be sued, for any embezzle­
ment, loss, or destruction by the master, officers, 'mari­
rers, passengers, or any other person or persons, of any 
property, goods, or merchandise, shipped or put on board 
of such ship or vessel, or for any loss, damage, or injury 
by collision, or for any act, matter, or thing, loss, damage, 
or forfeiture done, occasiolled, or incnned without the 
privity or knowledge of such owner or owners, and he 
or they shall desire to claim the benefit of limitation of 
liability provided for in the third;'and fourth sections of 
the snid act above recited, the said owner or owners shall 
and may file a libel or petition in the proper district 
court of the U ruted States, as hereinafter specified, set­
ting forth the facts and circumstances on which such 
limitation of liability is claimed, and praying proper 
relief in that behalf j and thereupon said conrt, having 
caused due appraisement to be had of the amount or 
value of the interest of said owner or owners, respectively, 
in such ship or vessel, and her freight for the voyage, 

. . 

• 
• 
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shall make an order for the payment of the same into 
court, or for the giving of a stipulation with sureties for 
payment thereof into court whenever the same shall be 
ordered; or, if the -snid owner or owners shall so elect, 
the said court shall, without snch appraisement, make 
an order for the transfer by him or them of his or their 
interest in such vessel and freight, to a trustee to be 
appoin ted by the court under the fourth section of said 
act; alld upon compliance with such order, the said 
court shall issue a monition against all persons claiming 
damages for ~ny such embezzlement, loss, destruction, 
damage, or injury, citing them to appear before the said 
COU1't and make due proof of their respective claims at 
or before a certain time to be named in said writ, not 
less than three months from the issuing of the same; 
and public notice of such monition shall be given as in 
other cases, and snch fmthcr notice served th1'ough the 
post office, or otherwise, as the court, in its discretion, 
may direct; and the said court shall, also, on the ap­
plication of the said owner or owners, make an order to 
restrain the flUther prosecution of all and any suit or 
suits against said owner or owners in respect of any such 
claim or claims. 

55. Proof of all claims which ~all be presented in 
pursuance of said monition, shall be made before a com­
missioner to be designated by the court, subject to the 
right of any person interested, to question or controvert 
the same; and, upou the completion of said proofs, the 
commissioner shall make report of the claims so proven, 
and upon confumation of said report, after hearing any 
exceptions thereto, the moneys paid or secmed to be paid 

, 

1 
I 
I 

I ., , 
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I 
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into court as aforesaid, or the proceeds of said ship or 
vessel and freight (after payment of costs and expenses), 
shall be divided pro rata amongst the several claimants 
in proportion to the amount of their respective claims, 
duly proved and confirmed as aforesaid, saving, however, 
to all parties any priority to which they may be legally 
entitled. 

56. In the proceedings aforesaid, the said owner or 
owners shall be at liberty to contest his 01' their liability, 
or the liability of said ship or vessel for said embezzle. 
ment, loss, destruction, damage, or injury (independently 
of the limitation of liability claimed lmder said act), 
provided that in his or their libel or peti tion, he or they 
shall state the facts and circumstanccs by reason of which 
exemption from liability is claimed; and any person or 
persons claiming damages as aforesaid, and who shall have 
presented his or their claim to the commissioner under 
oath, shall and may answer such libel or petition, and 
contest the right of the owner or owners of said ship or 
vessel, either to an exemption from liability, or to a limi­
tation of liability under the said act of. Congress, or both. 

57. The said libel or petition shall be filed and the 
said proceedings had in any district court of the U uited 
States in which said ship or vessel may be libelled to 
answer for any such embezzlement, loss, destruction, 
damage, or injury; or, if the said ship or vessel be not 
libelled, then in the district court for any district in which 
the said owner or owners may be sued in that behalf. 
If the ship have already been libelled and sold, the pro­
ceeds shall represent the same for the purposes of these 
rules. 
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GENERAL ORDER IN BANKR PT Y. 

1 n pW'suance of' tlle tenth section of thc act entitled 
"An act to establi h a uniform system of bankruptcy 
throughout the United tates," approved March 2, 1867, 
the justices of the Supreme COlU't of the United States 
have framed the following general orders, will ·It shall 
constitute the rules of practice and procedure ill hank­
ruptey in the district courts of the United State. 

DEOli:lOlER TF.R.,[, 1 7l. 

T he geneml orders in bnnkruptcy, llerctol'ore cstah­
Hshed by this conrt, are so nmended as to read a fol ­
low: 

I. 

DCTU: OF CI.EltK O~· mSTRIC"!' COURTS. 

The clerks of the se"oral district courts shall enter 
upon each petition in bankruptoy the day, und the hour 
of the day, npon which the ame hall be filed j and 
shull also muke a similar note npon e,'ery subsequent 
paper filed with them, except such papers as have been 
filed before the registel', and so iudorsed by him j and 
the papers in eaeh case shall be kcpt in a file by them­
selves. No paper shall be taken from the files {OI' any 
purpose except by order of the eourt. Every paper 
shall have indorsed IIpon it u brief statement of its e1lar­
acter. The clerks shall keep a docket, in willclI the 
cases hall be enter d alld numbered in the order in 
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which thoy aro commenced; and the numbcr of each 
case shall be indorsed on every paper. The docket shall 
be so arranged t1mt a br.ief memorandum of lwery pro­
ceeding in each case shall be entered therein, in a man­
lier convenient for reference, and shall at aU times be 
open for I ubli 'inspection. The clerks shall also keep 
separate minute-books for the record of proceedings in 
bankruptcy, in whie:h shall be entered a minute of all 
the proceedings in each casc, either of the court or of a 
regi tel' of the ('011l"t, under their respective dates. 

II. 

PROCESS. 

All pruccbs, summons, and subpccnus ,hall issue out 
of the conrt under the seal thereot; and be tested by the 
clerk; and blanks, with the signature of the clerk and 
seal f the comt, lIlay, upon nppli ati ::m, he fUl"Ili shed to 
tl,e rcU"i s ter~. 

~ 

III. 

APPk:AHANCK. 

l'roccediug. ill bankruptcy may be conducted by the 
bankrupt in person ill his own behalf, or by a petition­
ing or opposing creditor; but fL creditor will only be al­
lowed to llIanno-e before the COUl"t his individual interest. 
Either party may appear nnd conduct the proceedings 
by attorney, who shall be an attorney 01' counselor au­
thorized to practice in the cirewt or district court. The 
name of the (Lttome), or counselor, with his place of 
residence and bnsiness, shall be entered upon the docket, 
with the date of the entry. All papers or proceedings 
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offered by an attorney to be filed shall be indor 'ed as 
above required; and orders granted on motion hall con­
tain the llame of the party or attorney making the mo­
tion, N otices and orders wbieh are not, by the act or 
by these rilles, reqnired to be served on the party per­
aonally, may be served npon his attorney, 

IV. 

'O)IMENOF;)lEN'T OF PROCEED ING, 

U pOll the filing of a petition in case of voluntary bank­
ruptcy, 01' as soon as any adjudication of bankruptcy is 
mnde upon a petition filed in case of in\'ollllltary bank­
ruptcy, the petition shall be referred to one of the regis, 
tel'S in such mannor It the di triet court shall direct 
and tho petitioner shall fnrrush the register with a copy 
of the papel's in the case, and thereafter all the proceed­
ings reqllired by the act hall be had before him, ex­
cept snch as al'e required by the act to be had in the 
district court, 01' by pecial order of the district judge 
unless some other register is dij'ected to act in the case, 

The onler designating the register to act upon any 
petition shall name a day upon which the blUlkl'llpt shall 
attend before the register, from wLich dllte he shull be 
snqjeet to the order of the COlU't in all matters relating 
to his bankruptcy, and may reeeh-e from the regi ter a 
protection ngainst arre t, to continue until the finalntl­
judication on his application for It discharge, uule sus­
pended 0 1' vacated by order of the court, 

A copy of the order hall forthwith be seut by mail to 
the register, or be delh-ereel to him personally, by the 
clerk 01' other fficcr of the COltrt. 
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v, 

The time whell and the phlce wh 1'0 the l'egister~ shall 
act upon the mattCl's arising under the sm'eral cases re­
ferred to them, shall be fixed by special or lei' of the dis­
trict com't, 01' by the register acting under the authority 
of n general order, in each cu c, ma Ie by the district 
court; and at suclt times and places the registers may 
perform tho act which they arc empowered to do by the 
act, and conduct proceeding- in relation to tIle following 
matters, whon uncontested, ,-i,,: making adjudication of 
bankrupt(,y on petition of the debtor; directing, unless 
otherwise ordered by the cOllrt, the ncwspapers in whiel, 
the noticc shall be puulished uy the messen,(;er; admin­
istering oaths; reeei,-ing the urrender of {L banI-rnpt' 
l!;l'autinO' protection thereon; giving rcqnisitc direction 
for notices, advertisements, and other ministerial pro­
ceedings; taking proofs of claims ; ordering payment of 
rates and taxes, and sabry 0 1' wages of persons ill the 
crnlJloymcnt of tbe assignee; ordering mnelldments, 01' 

in pection, or copies, or extracts of any proceeclings; 
taking accoun ts of pI' ceeds of securities held by any 
creditor; taking evidence concerning expen cs and charges 
against the bnnkrupt's e tate ; auditing and passing 
acconllts of' a signee ; proceedings for the declaration 
alld payment of dividends, and taxing costs in any of 
the proceedings, all of "hi 'h shall he suhject to the '011-

tl'ol of' the court, 

\ 
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VI. 

D!SPA TOR OF BUSINESS. 

EI't,l'J register, in performing the duties required of 
him under t.he act, and by these orders, or by orders of 
the district court, shall use all reasonllble dispatch, and 
shall not adjourn the bllSincss but for good canse shown. 
Six hours' session shall constitute a day's sitting if the 
business requires; and when there is time to complete 
the proceedings in progress within the day, the party 
obtaining any adjournment or postponement thereof 
may be charged, if the court think proper, with all the 
costs incurred in consequence of the delay. 

VII. 

EXAMIXATION AND F ILING OF PAPJI!Rll. 

It shall be the duty of the register to examine the 
bankrupt's petition and schedules filed therewith, and to 
certify whether the same are correct in form; or, if defi­
cient, in what respect they are so; and the court may 
allow amendments to be made in the petition and sched­
ules upon the application of the petitioner, upon proper 
cause shown, at any-time prior to the discharge of the 
bankrupt. The register shall indorse npon each paper 
filed with him the time of filing, and at the close of the 
last examination of the bankrupt, the register having 
charge of the case shall file all the papers relating thereto 
in the office of tho clerk of the district oourt, and these 
papers, together with those on file in the clerk's office, 
and the eutries in the minute-book, ahall constitute the 
record in each case; and the clerk ahall cause the papers 
in each case to be bound together. 

• 
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VIII. 

o RllEI< ' llY TH~: REG ISTE R. 

Whcncvcr an order is made by a register in any pro­
ceeding iu which notice is required to be given to either 
par ty before the order can ' be made, the fact that the 
notice was "'i\Ten, an 1 the sub' tanee of the e\-idence of 
the mauner in which it was gi\-eu, shall be recited in the 
preamble to the order, and the faet also stated that lIO 

adverse interest was represented at the time and plaee 
appointed for tile hearing of the m~\tter npon snch notice j 
:md whenever an order i made where adverse interests 
are represented before the register, the fact shall be stated 
that the opposing parties conscntcd thereto, or that the 
adverse interest represented made no opposition to the 
granting of such ordor. 

IX . 

.NOTIFIOA.'l'lON TO A . • l GNf~E OF IllS APPOlliTMKNl'. 

It shall be the outy of the register, immediately IIpon 
the appointment of an assignee, as prescribed in sections 
twcl ve and thirteen of the act (shonJd he not be pre ent 
nt snch meeting), to not.ify him, by personal or mail 
service, of his appointment j :llld in sllch notification the 
assignee ~o appointed, hall be r qnircd to ~i\'e notice 
forthwith to the register of his aeceptun(;c or rej ection 
of' t he lrn~t. 

x. 
TESTJlf()N\"-, II OW 'l'AKEN. 

Tile exall1ination of witnes es before It reo-isler in bank­
" rUl'tcy mlly h cClllllllcted by the pnrty in per"on or hy his 
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counselor attorney, and the witnesses shall be subject to 
examination and croslHlxamination, which shall be had 
in conformity with the mode now adopted in courts of 
law. The depositions upon such examination shall be 
taken down in writing by the register in the form of 
narrative, unless he determines that the examination 
shall be by question and answer in special instances, 
Imd when completed shall be read over to the witness 
and signed by him in the presence of the register. Any 
question or questions which may be objected to shall be 
noted by the register upon the deposition, but he shall 
not have power to decide on the competency, materiality, 
or relevancy of the question; and the court shall have 
power to deal with the costs of incompetent, immaterial, 
or irrelevant depositions, or parts of them, as may be just. 
In case of refusal of a witness to attend, or to testify be­
fore a register, the SlIme proceedings may be had as are 
now authorized with respect to witnesses to be produced 
on examination before an examiner of any of the courts 
of the United States on written interrogatories. 

X I . 
• 

MINUTES DEFORt: REGISTER, FILING, .;rc . 

A memorandum mado of each act performed by a 
register shall be in suitable form, to be entered upon the 
minute-book of the court, and shall be forwarded to the 
clerk of the court not later than by mail the next day after 
the act has been performed. Whenever an issue is raised 
before the register in any proceedings, either of fact or 
law, he shall cause the same to be stated in writing in the 
manner required by the fourth and sixth sections of the 
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act, aud certi(y the arne forthwith to the district judge 
for his decision. The I endeney of the issne undecided 
before a J'ud o-e hall not necessarily su peml 0 1' lIeltlY othol' . '" 
Iroceeding before the register 01' cOllrt ill rhe case. 

X II. 

AC OP.NTS "'UI~ SEI-:'VJCES OF R.l::GISTElt AXI> MAI{SllAt •. 

E"ery regist.er shall keep :tn a 'curate account of hi:; 

tmveling aud iucidental expenses, and those of any clerk 
01' other officer attend ing llim in th · perl'orm;mee of his 
duties ill any cnse or 11l1mber of ca es which may be 
rewrred to him; and shull make retul'Il of the ame under 
oath, with p ropel' \'ol1chers (when vouellers 'un be pro­
e\U'ed), on the first T uesday i ll each month; and the 
marshal shal1 make his return, tllJeler oath, of his actual 
and nece . m'y expenses in the sen 'ice of every warrant 
addressed to him, and for cllstody of properLY, publica­
tion of notices and other sen ' ice , and other actual and 
lIeees :\ry e_~pcnses paid by him, with ,-ollchers thcrefor 
",henel' I' practicable, alld also with a statement that the 
amount charged loy hin l nre jnst :UHlreasonable. 

X III. 

h .hall be L1le dnty of the mar hal a messenger to 
take p()~ 'e~sion of the property of the bankrllpt, and to 
prepare, within three days from tlte tillle of tak ing slIch 
po session, a complete inl'entory of all the property, and ) 
to retul'Il it ll ' ~OO ll a ' cOlllpleted. The day of tiling the 
1 elition anel the I-allle of the a sets as appearing in 
I'<:hedll]e B Sllflll be stat d. 'r he time fo r ImlliinO' the 
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inventory and return may be enlarged, under proper 
circumstances, by special order of the district court: 
[Provided, however, That if any goods or effects so 
taken into pOEsession lIS the property of the bankrupt 
shall be claimed by or in behalf of any other person, tho 
marshal shall forthwith notify tho petitioning creditor of 
such claim, and may, within five days after so giving 
notice of such claim, deliver them to the claimant or his 
agent, unless the petitioning creditor or party at whose 
instance possession is taken shall, by bond with sufficient 
Slue ties, to be approved by the marshal, indemnify the 
marshal for the taking and detention of such goods and 
effects, and the expenses of defending against all claims 
thereto; and, in case of such indemnity, the marshal 
shall retain possession of such goods and cffects, and 
proceed in relation thereto as if no such claim had been 
made: .And provuud further, That irt case the peti­
tioning creditor claims that any property not in the pos­
session of the bankrupt belongs to him, and should be 
taken by the marshal, the marshal shall not be bound to 
take possession of the same, unless indemnified in like 
manner.] He shall also, ill CIISC the hankrupt is absent 

• 
or cannot be fonnd, prepare a schedule of the names and 
residences of his creditors, and the amount due to each, 
from the books or other papel"!! of the bankrupt that may 
be seized bY' him under his warrant, and from any other 
sources of information; but all statements npon which 
his return shall be made shall be in writing, and sworn 
to bf the parties making them, before one of the rcgis­
ters in banknTptcy of the court,. or 1\ commissioner of the 
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courts of the United States. In cases of voltmtary 
bankruptcy, the marshal may appoint special deputies to 
act, as he may designate, in one or more cases, as meS­
sengers, for the purpose of causing the notices to be 

. published and served as requu·ed in the eleventh section 
of the act, and for no other purpose. In giving the 
notices required by the third subdivision of the eleventh 
section of the act, it shall be sufficient to give the names, 
residences, and the amount of the debts (in figures) due 
the several creditors, so far as known, and no more. 

XIV. 

PETITIONS AND AMENDMENTS. 

All pcti tions, and the schedules filled therewi til, shall 
be printed or written out plainly, and without abbrevia­
tion or interlineation, except where such abbreviation 
and interlineation may be for the purpose of reference; 
and whenever any amendments are allowed, they shall 
be written and signed by the petitioner on a separate' 
paper, in the same manner as the original schedules 
were sip;ned and verified; and if the amendments are 
made to different schedules, the amendments to each 
schedule shall be madc separately, with proper reference 
to the schcdulc proposed to be amended, and each 
amendmeut shall be verified by the oath of the peti-
tioner in t,he samc manner as the original schedules. 

xv. 

, 
1 

I 
l 

I 
! 
( 

I 

PRIORITY Of· ACTIONS (INVOLUNTARY BA.NKRUP'fCY). 

Whenever two or more petitions shall be filed by credo 
itors against a commOll debtor, alleging separate acts of I. 

Not Current - 1871



GENERAL OIlDERS [/{ BANKRU PTCY. 11 

bankruptcy committcd by said dcbtor on diHcrent.dllYs 
within six months prior to thc tiling of said petitions, Rnd 
the debtor shall appear and show C8nsc against an adjudi­
cation of bankruptcy against him on the petitions, that 
petition shall be first heard and tried which alleges the 
commission of the earliest act of bankruptcy; aJ;ld in caso 
the several acts of bankruptcy aro alleged in the different 
petitions to have bcen committed on the same day, the 
court before which the sarno are pending may order tllem 
to be consolidated, and proceed to a hcaring as upon one 
petition; and if an adjudication of bankruptcy be made 
upon either petition, or for the commission of a single act 
of bankruptcy, it shall not be necessary to proceed to a 
hearing upon the remaining petitions, unless proceedings 
be taken by the debtor for the purposc of causing snch 
adjudication to be annulled or vacat.ed. 

xv •. 
FILING PF1'ITIONS IN DIlI1i'ERENT IlISTRl(;TS. 

In case two or more petitions shall be filed against the 
same individual in different districts, the first hearing 
shall be had in the district in which the debtor has his 
domicilc, and such petition mny bc amended by inserting 
an allcgation of an act of banknlptcy committed at an 
earlier date than that first allel!;ed, if such earlier act is 
charged in either of the other petitions; aud in case of • 
two or more petitions against the same firm in different 
courts, each having jurisdiction over tile case, the peti-
tion first filed shall be first heard, and may be amended 
by the insertion of an allegation of an earlier act of bank­
ruptcy than tbat first alleged, if 8uch earlier act i cbarged 
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in eithel' of the olher petitions, allll, in either C:.lSC, tho 
proceeding- upon the othcr petition mny be stayed uuti l 
an adjudication i ' made upon tbe petition tirst heard' 
and the comt which makes the tirst adjudication of 
baukrllp tcy shalll'etaill jurisdiction over all proceedings 
therein until the <tme 1111.11 be clo cd, In ea, e two or 
more petitions for adjudication of bankruptcy shnll be 
filed in diilcrent districts by dificrent membcrs of tIle 
ame ('opal'tnership for an adjudication of the bankruptcy 

of said copartner.;hip, the COIII't in wllieh the pctition is 
first filed Laving jurisdiction shall take and J'ctniu juris­
diction over all proccedings ill $uch bankTuptcy uutil the 
ame shall he elo~cd; and if sneh petitions shall be tiled 

in th smile dist l'iet, :wtion shall he first had npon the 
une fi I'st fi Ie 1. 

XVII . 

l 'ON O": I(N l ~c) I{EUI·:.\lPTl t>NS OF J' l<O I'J'; RTY AN)) C():\1l'UU N D .. 

J~G CI.Afll$ . 

"\Vhcne\'cr it may be deemed fur the bencfit of the 
cstnte of a hankrupt to redeem and discharge any mort­
gage 01' other pleJg , or deposi t, or lien upon any 
property, real or personal, 0 1' to relieve said property 
from any conditional contract, nnd to tender performance 
of the conditions thereof, 0 1' to compound any debts or 
other d:tims 01' secllrities due 0 1' belonging to the estate 
of tlte oankrupt, the a,signee, 0 1' lhe batlh:l'llpt, or nny 
creditor who has pro\' d lois lebt, may file his petition 
therefor in the office of the clerk of the di trict court; 
and thereupon the COllrt 111111 :t.ppoint >I ~l1itable lime 
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:tnd place for the hearing thereof, notice of which shall 
be given in some newspaper, to be designated by the 
court, at least ten days before the hearing, so that all 
creditors and other persons interested may appear and 
show cause, if any they have, why an order shonld not 
be passed by the court npon the petition anthorizing 
snch act on the pllrt of the assignee. 

XVIIL 

PROCEEDUlG8 IN CASE 011' COPABTNERSIUl'S.· 

In case one or more members of a copartnersrup refuse 
to join in a petition to hav(' the firm declared bankrupt, 
the parties refusing shall be entitled to resist the prayer 
of the petition in the same manner as if the petition had 
been filed by a creditor of the- partnersrup, and notice of 
the filing of the petition shall be gi ven to him in the same 
manner as provided by law and by these rules in the case 
of a debtor petitioned against; and he shall have the 
right to appear at the time fixed by the court for the 
hcaring of the petition, and to make proof; if he can, that 
the copartnership is not insolvent, or has not committed 
an act of bankruptcy, and to take all other deiimses wruch 
IIny debtor proceeded against is entitled to take by the 
provisions of the act; and in case an adjndication of 
bawuptcy is made upon the petition, such copartner 
shall be required to furniah to the marshal, as mCll8eDger, 
a schedule of his debts and an inventory of his property, 
in the same manner as is required by the act in cases of 
debtors against whom adjudication of bankruptcy shall 
be made . 

• 

• 
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XIX. 

o TIES OF .A SSIGNEES. 

The assi"nee shall, immediately on entering upon hi~ 
dnties, prepare :t complete im' entory of all the property 
of the bankrupt that comes into his po 'ses ion; and all 
sales of the same shall be by public auction, unle. s other, 
wise ordered by the court. Every assignee shall keep 
full , exact, aud regular books of accollnt of all receipts, 
payments, and expenditures of money by him, and shall 
make report to the court, with;'l tweuty days after reeeiv· 
ing tllO deed of a signlllcnt, f the arlicles set oft· to the 
bankrupt by him, according to the provisions of the 
fourteenth section of the a ·t, with the estimated value 
of each ar~icle, and any cred itor may take exceptions to 
the determination of the a signee within twenty days 
after the filing of the report. The register may require 
the exception to be argued hefore him, :tml hall certify 
them to the court fo r filial determination at the request 
of ei ther party. At the expiration of three months from 
the date of the a ljudieation of bankrllptcy, the assignee 
shall file with the r g ister a report, whicll shall exhibit 
jnst and true accounts of all his receipts and payments, 
verified by his oath; and he shall also file at the same 
time a statement of the whol estate of tile bankrllpt as 
theu ascertained, of the prop rty re 'o" ered and of the 
property outstanding, pecifying the cause of its being 
outstanding, .lnd Itl 0 what debts or claims me yet unde­
tennined. The r gi ter may, if he shall judge it expe­
.Iient, order that tho second g . noral meeting of creditors 
be "ailed. imilar r ports and statem nts shall be mnde, 

• 
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and similar proceedings had thereon, at the expiration 
of each successive period of three months. The snb­
stance of each monthly return of the assignee shall be 
sent by the register to any creditor who shall request it 
and pay the fee provided for notices to creditors. In 
case the assignee shall neglect to file any rcport or state­
Illent which it is made his duty to file or make by the 
bankrupt aet,J)r any general order in bankruptcy, within 
five day3 after the same shall be due, it shall be the duty 
of the register to make an order requiring the assignee 
to show cause before the court, at a time specified in the 
order, why he should not bel removed from office. The 
register shall cause a copy of the order to be served upon 
the assignee at least seven days before the time fixed for 
the hearing, and proof of the .service thereof to bo 
delivered to the clerk. 

xx. 
COMPOSITION WITH CRF.oITOI!S (A.KDlTRATION). 

Whenever an assignec shall Dlake application to the 
court for authority to submit a controversy arising in the 
settlement of demands a"o-ainst the bnnkrupt's estate, or 
of debts due to it, to the determination of arbitrators, or for 
authority to compound and settle such controversy by 
agreement with thc other party, the subject-mat.ter of the 
controvel1lY and the reasons why the assignee thinks it 
proper and most for the interest of the creditors that it 
should be settled by arbitration or otherwise, shllil be 
set forth clearly and distinctly in the application; and the 
court, upon examination of the same, may immediately 
proceed to takel testimony and make an order thereon, or 

, 
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may direct the assignee to give notice of the applicatioll, 
either by publicatioll or by mail, or both, to the creditors 
who have prO\'ed theij' claims to appear and show cause, 
Oil a day to be named in the order mid notice, why the 
application should not 1 e grail ted, and may make nch 
order thereon a may be .inst aud proper. 

XXI . 

1I 1Sr'OSAI. OF PR.OPERTY II \" .A.5S IO Nl.:E. , 
J Il makin" sale of personal property the n signee hall 

give at least ten days' notieo of tl,e time nnd place of the 
sale, alld of the mtic1es to be sold, by advertisement in 
olle or more newspapers, to be de ignated by tbe comt or 
bY'L register, and by postea handb ill 0 " otherwise, a he 
nmy think best for the intere t of the estate, or liS the 
'Ollrt may order, m,d he shall gi,-e like notice of the sale 

of any real e-tate at least twenty clnys before sneh sale. 
U pOll his npplicnti n to the court, nnd for good cnuse 
showll, the assigne may be authorized to sell nny speci­
fied portion of th · bankrupt's estate at private <ale j ill 
which ease he shall keep an accurate aeeoullt of each 
article old, and the price received therefor, and to whom 
sold j which account he shall file with his report, at the 
ti rst meeting of er ditors after the sale. The court, by 
order in special ea ' " mfty dispense with newspaper aud 
handhill ad,·ertisement". III making sale of the frallehise 
of 11 corporat.iOIl, it may be offcred in fractional parts 
or in certain numbers of share. , corre ponding to the, 
Ilumber of shares in the bankrupt corporation. And ill 
making the sale of the real estate of a bankrupt, the 
3SSignee shall , unless othcrwi 0 ordered hy the court , 
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GENEBAl. OBDBBS IN BANXBUPTOY. 17 

offer the same in Iota or pa.rcels, if it exists in separate 
parcels, in snch manner 1\8 may be for the interest of the 
creditors of the estate. 

XXD. 

PERI8ILU1LE PROPERTY. 

In aU CllSes where goods or other articles come into 
possession of the messenger or assignee which are perish­
able, or liable to deterioration in value, the court may. 
upon application, in its discretion, order the same to be 
sold, and the proceeds deposited in ~urt. . 

X.XIU. 

SEBVIOE OF NOTICE. 

The notice provided by the eighteenth section of the 
act shall be served by the marshal or his deputy, and 
notices to the creditors of the time and place of meeting 
provided by the section shall be given through the mail 
by letter, signed by the clerk of the court. 

Every em-elope containing a notice sent by the clerk 
or messenger shall have printed on it a direction to the 
postml\8ter at the place to whieh it is sent to return the 
same within ten days unless called for. 

XXIV. 

OPPOSITION TO DIBCHABGE. 

A creditor opposing the application of a bankrupt for 
discharge shall enter his appearance in opposition thereto 
on the day when the cr~tors are required to show canse, 
and shall file his specification of the gronnds of hie op­
position, in writing, within ten days thereafter, nnless 

2 
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the time shall be enlarged by order of the di trict court 
ill the case, and the court sball tbereupon make an order 
as t.o tbe cntry f said case for trial on the docket of the 
district COlU·!, and the time within which the samc shall 
he 11 anI and decided. 

XX". 

~ECON I) , '''I) TlIIRI 1rEETINt; OF CIUillITORS. 

,Vhene,-cr any lmllkrnpt shall It[ply for his dis ·harge, 
within three montllj from the datc of hi being adjudged 
" banIa-upt, n!lde r the provisions of the twenty-ninth 
5cotjon of the act, the eOllrt may direct that the eeond 
:md third meetin<rs of creditol·s of saiel bankrupt required 
hy the twenty·seventh and twenty-eighth sections of said 
act shall b ha I on tbe day which may be fixed in the 
I)reler of notice fo r the creditor to appear and show 
can e why II uiscbnrge should uot be granted such bank­
mpt j and the noti es of snch meeting shall be snflieient 
if it bc added to the notice to show canse, that the seeonel 
anel third meetings of saiel creditors shall be had before 
the register uI on the same day that canse may be shown 
n~ai n t the di-"harge, or upon sOlTle prev ions daYR or day. 

XXVI. 

A PPEALS. 

Appeals in qnity from the distrid to the cinmit court, 
and [rom the circnit to the Supreme Court of the U niteel 
State , hall be regulated by the rnles governing appeals 
in eqnity in the court of thc United States. Any sup­
posed crcditor who takes an appeal to the cil·cuit court 
from tile rlecisioll of thc district COllit re)·ectiIJO" his claim • h , 
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GENERAL ORDERS IN BANKPUl'TCY • 19 . 
in whole or in part, according to the provisions of the 
eighth section of the act, shall give notice of his inten­
tion to enter the Rppea~ within ten days from the entry 
of the final decision of the district court upon his claim; 
and he shall file his appeal in the clerk's office of the 
circuit court within ten dAys thereafter, setting forth a 
statement in writing of his claim in the manner pre­
scribed by said section; and the assignee shall plead or 
answer thereto in like manner "within ten days after the 
statement shall be filed . Every issue thereon shall be 
made up in the court, and the cause plilced upon the 
docket thereof, and shall be heard and decided in the 
same manner as other actions at law. 

XXVII. 

IMPRISONED DEBTOR. 

If at the timo of preferring his petition the debtor 
shall be imprisoned, the court, UPOll his application, may 
order him to be produced upon habea8 corpua by the ~ailor, 
or any officer in whose custody he may be, before the 
register, for the purpose of testifying in any matter relat­
ing to his bankruptcy; and if committed after the filing 
of his petition upon process in any civil action founded 
upon a claim provable in bankruptcy, the court may, 
upon like application, discharge him from snch imprison­
ment. If the petitioner, during the pendency of the pro­
ceedings in bankruptcy, be arrested or imprisoned upon 
process in any civil action, the district court, npon his 
application, may issne a writ of hab8IU C()1']J'U8 to bring him 
before the court, to IIScertain whether such process haa 
been issued for the collection of any claim provable in 

• 
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20 GKNKllAI. ORDERS IN BANKRUPTCY. 

bankruptcy, and, if so provable, he shall be di charged; 
if not, he shall be remanded to the cnstody in which he 
may lawfully bc. Before granting thc Ol'der for dis­
charge, the conrt shall eanse notice to be served upon 
the creditor, 0 1' his attorney, so as to give him an oppor­
tunity of appearing and being I,eaI'd before the gmnting 
of the order. 

XXVIII. -
DEPOSIT AND PAYMENT OF MUNE\·S. 

• 
The district cOllrt in each district shall designate cer-

tain national banks, if there are any within the judicial 
district, 01' if there are none, then somc othcr safe deposi­
tory, in which all 1110neys received by assignecs or paid 
into court in the comse of any proceedings in bankruptcy 
shall b dcposited; and every a signee and the clerk o( 
said C(lll rt shall depo it all Slims reeei"ed by them, se\'­
emily, on account of any bankrupt's estate, in one desig­
nated depository; and every clerk shall make a r eport 
to the conrt of the funds received by him, and of deposits 
made by him, ou the first Monday of every month. 011 
the fi rst day of each month, the assignee shall file a 
report with the register, stating whether uny collection, 
deposits, 01' payments have been made by him dlU'ing 
the preceding month, and if any, he shall state the gross 
amount of each. The register shall enter such reports 
upon a book to be k pt by him for that purpose, ill which 
a ser-amte acconnt shall be kept with each estate; and he 
shall also ellter therein the amol1nt, the date, and the 
expressed purpose of each cheek countersigned by him. 
No moneys so deposited shall be drllwn from snch de-
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GENERAL ORDERS IN BANKRUPTCY. 21 

pository unless upon a check, or warrant, signed by the 
clerk of the court, or by an assignee, and conntersigned 
by the judge of the court, or one of the registers desig­
nated for that purpose, stating the date, the sum, and 
the account for which it is drawn; aud au entry of the 
substance of such check or warrant, with the date thereof, 
the sum drawn for, and the account for which it is drn~ 
shall be forthwith made in a book kept for that purpose 
by the assignee or the clerk; and all checks and drafts 
shall be entered in the order of time in which they are 
drawn, and shall be numbered in the case of each estate. 
A copy of this rule shall be furnished to the depository 
so designated, and also the name of any register anthor­
ized to countersign said checks. 

XXIX. 

PREPAYMENT OR SECURITY OF FEES. 

The fees of the register, marshal, and clerk shall be 
paid or secured in all caees before they shall be compelled 
to perform the duties required of them by the parties 
reqniring such service; and in the case of witnesses their 
fees shall be tendered or paid at the time of the service 
of the summons or subpama, and shall include their 
traveling expenses to and from the place at which they 
may be summoned to attend. The court may order the 
whole, or snch portion of the fees and costs in each case 
to be paid out of the fnnd in court in such case as shall 
seem just. 

The flmds deposited with the register, marshal, and 
clerk shall, in all cases where they come out of the 
bankrupt's estate, be considered as a part of such estate, 
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and thc a,signee shall bc d UIl'gcd tllerewith, and shall 
not be allowed for any disbu.rsemcnts thcrefrom, exeept 
upon the production of propel' ,"oncher ' from such 
officers, respecti,ely, gi,'en after thc dne allowance of 
their respectil' e bills. 

xxx. 
A S '1'0 FEES AN D COSTo. 

In addition to the fees exprcs-ly allowed by the bank­
rllpt act, there shull be allowed the following: To the 
clerks : For every copy of any paper in proccedings ill 
baukruptcy, twenty-fi" e cents for certifying tlte same, 
and. ten cents in addition for each folio of one hundred 
words. For each notiue required to be sent by mail, 
when signed by the d erk, ten ccnts; to be prepaid by 
the party required to gi,'c thc notice. 

To the registers : Afl:idm'its to auy petition, schedule, 
0 1' other proceedings in bankruptcy, cxcept proof of debt 
by a creditor 0 1' his agent, for each oath and certifying 
thc same, twcnty-five cents . 

. For examining peti tion 'lnd schcdnles and ccrtifying 
to thei r correctness, thTce dollm·s. 

F or notification to assignee of his apl ointmcnt, fifty 
~ents . FOI' assignmellt of bankrnpt's etic ·ts, one dollal'. 
For order to a sioonee directing publication of his appoint. 
ment, fifty cents. For order for examination of the 
bankrnpt 0 1' bis wife, one dolinI'. 

Summons or sl\!'pmna f I' wi tness, twenty.fh re cents. 
For taking examination of bankrupt 0 1' his wife, oj' [,ny 
wiln 88, under section twenty-six, and [or each examina . 
tion in prouf of deht under section twenty-two, twenty 
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cents for each folio, and one dollar for each hour actually 
engaged j ' and for certifying each affidavit or deposition 
in proof of debt as satisfactory, twenty-five cents. 

The fees paid by creditors for establishing their debts 
as above, shall be entitled to priority of payment under 
section twenty~ight. 

For computation of dividends, five dollars, and ten 
cents for each creditor to whom a dividend is declared. 
For every certificate of question to the district court or 
judge, under the fourth and fifth sections of the act, one 
dollar, which may be increased in any ease by order of 
the judge. 

When the proeeedings are not conducted in the usual 
office of the register, the traveling and incidental ex­
penses of the register, and of any clerk or other officer 
attending him, shall be allowed, and five dollars for each 
day employed in going, attending; and returning, and 
such expenses and fees shall be apportioned among the 
cases as provided in section five. 

No other allowance shall be made for clerk-hire. 
For each notice which the register may be required to 

send to creditors, fifteen cents, which shall include post­
age and stationery. 

For each memorandmD sent by the register to the 
clerk, ten cents for each folio, and fifteen cents for the 
certificate. 

No fees shall be allowed to tlle register except those 
hereinbefore enumerated. 

The fifty dollars deposited, nnder rrue forty-seven, with 
the clerk for the register, shall be delivered by the clerk 
to the register to whom the case is referred. , 
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Ten days befo\-e the day fixed for ilie considerntion of 
the assignce's final account, or at any other time fixed by 
the court on its own motion, or on the application of any 
pcrson interested, ilia clerk, marshal, and regi ter hall file 
with a master commissioncr of the court, or somc othcr fit 
person who shall be appointed by the court for that pur­
pose as a standing auditor, a statement of fees, including 
prospective fees for final distributioll, which shall exhibit, 
by item~, each serv-ice and the fce charged for it, and 
the amotrut recei\-ed_ Said auditor shull tax each fcc­
bill, allowing none but such fiS arc prO\-ided for by the 
statute or by tilCse rilles, which taxation shall be conchl-
6i\-e, reserving to the party intere ted exceptions to thc 
report, which shall bc decided by the court_ 

The reasonable compensation of the master or auditor 
for taxing tilCse fce-bills, not exceeding ten dollars in any 
one case of baphuptcy, shall be paid out of any funds in 
the hands of tile as ignee, and if there be no such funds, 
by the clerk, marshal, and register, in proportion to tile 
umollnt of their bills so taxed and allowed_ 

Any money receiyed by either of the officers mention­
ed in excess of hwful fees or com pen atioll, shall be 
ordered by the judge to be pnid into conrt, and sneh 
order may be enforced, if necessnry, by attachment as 
for contcmpt_ 

No bankrupt 8 discharge shall be refused or delayed by 
reason of the nou-payment of any fees except the feo for 
lus certificate of discharge_ 

, 
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XXXI. 
OOSTS IN OONTESTED .6.DJUDIOATION8. 

In cases of involuntary bankrnptcy,where the debtor 
resists an adjudicatiou, and the court, after hearing, shall 
adjudge tho debtor a bankrupt, the petitioning creditor 
shall recover, to be paid out of the fund, the same costs 
that are allowed by law to a party recovering in a suit 
in equity; and in (k'\Se the petition shall be dismissed, 
thc debtor may recover like costs f!"Om the petitioner. 

XXXD. 
AS TO FORMS AND SOHEDULES. 

The several forms specified in the schedules annexed 
• to these orders for the several purposes therein stated 

shall be observed 8Jl.d nsed, with such alterations as may 
be necessary to suit the circumstances of IIny particular 
case. In all cases where, by the provisions of the 1IOt, a 
special order is required to be made in any proceeding, 
or in any casc instituted under the IIOt in a district court 
of the Unitcd States, such order shall be framed by the 
court to suit the circumstances of the particular case; 
and the forms hereby prescribed sball be followed as 
nearly as may be, lind so far as the same are applicable 
to .the circumstances requiring such special order. In 
proceedings in equity, instituted for the purpose of carry­
ing into efiect the provisions of the act, or for enforcing 
the rights and remedies given by it, the rilles o~ equity 
practice established by the Supreme Court of the United 
Stlltes shllll be followed as nearly as may be. In proceed­
ings at law, instituted for the SlIme purpose, the rules of 
the circuit court regulllting the prootice and procednre in 
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cases at law shall be followed as nearly as may bc. But 
the court, as the judge thereof, may, by specifll rule in 
any ca e, .. ary the time allowed for return of proccss, for 
appearance and pleading, and for taking testimony and 
publication, and may otherwise modify the rules for the 
preparation of any particular (,flse so as to facilitate a 
speedy hearing. 

XXXIII. 

O)USSIONS AND AMENDMENT . 

Whene\'er a debtor shall omit to slate in the sclledules 
annexed to his petition auy of the facts required to be 
stated coucerning his debts or his pr01 crty, he shall state, 
either in its nppropriate place in the schedules or in a sep­
al'ate affidavit to be filed with the petition, the reason for 
the omission, with snch particularity as will enable the 
comt to determine whether to admit the schedules as suf~ 
ficient, or to require the debtor to make fmther efforts to 
complete the same according to the requirements of the 
law; and ill making allY application for amendment to 
the schedules the debtor shall state nndcr oath the sub­
stance of the matters proposed to be incllld d in tho 
tlmendment, an 1 the reasons why the ame had not been 
incorporated in his schedules as originally fil ed, or as 
previously amended . In like manncr, he may correct 
any tatcment made during the cour of Ids examination . 

XXX IV. 

['HOOF OF DEnTS. 

Deposition> to l)l'o\'e claims aO'ain t a bankrupt's ostate 
shall be corl'cctly entitled in the court and in the calise. 
I Vhen made to prove a deht due to 1\ co-partnership, it 
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must appear on oath that the deponent is a member of 
the creditor firm; when made by an agent, the reason 
the deposition is not made by the claimant in person 
must be stated; and when made to prove a debt due to 
II corporation, lind the corporation has no such officer as 
cashier or treasurer, the deposition may be made bytheoffi­
cer whose duties most nearly correspond to those of cashier 

. or treasurer. Depositions to prove debts existing in open 
account shall stllte when the debt bccame or will become 
due; and if it consists of items maturing at different 
dates the a "erage due date shall be stated; in default of 
which it shall not be necessary to compute interest upon 
it. All such depositions shall contain an averment that 
no note has been received for such account nor any 
judgment rendered thereon. Proofs of debt received by 
any assignee shall be delivered to the register to whom 
the cause is referred. The register may decline to file 
any deposition until the fee for filing the SIImC is paid . 

. When a proof of debt is sent by mail to the register, 
and it shall be accompanied by the fee for filing it, and 
the fee for sending a notice to a creditor, the register 
shall acknowledge the receipt of it, and state the amount 
at which he has entered it, and if it shall be insufficient 
or unsntisfactory to the register he shall state the reason. 

Any credi tor may file with the register a request that 
all notices to which he may be entitled shall be addressed 
to bim at any place, to be designated by the post-office 
box or street number, 118 he may appoint, and thereafter 
and until some other designation shall be made by snch 
creditor, all notices shall be so addressed; and in other 
cases notij:es shall he addressed 118 specified ill the proof 
of debt. 
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Claims which havc been assigned before proof, shall 
be supported by n deposition of the owner at the time of 
the commencement of proceedings, setting forth the 
true consideration of the debt, and that it is entirely 
unsecured, or if secured, such deposition ' shall set forth 
the security, as is required in proving secured claims. 

Upon :filing with the register satisfactory proof of the 
assignment of a claim proved and entered on the regis- . 
ter's docket, the register shall immediately give notice 
by mail, to the original claimant, of the filing of such 
proof of assignment. 

And if uo objection be entered within ten days, he 
shall make an order subrogating the assignee to the orig­
inal claimant. 

If objection be made withiu the time specified, or 
within such fm·ther time as may be' granted for that pur­
pose, the register shall certify the objection into court 
for determination. The claims of persons contingently 
liable for the bankrupt, may be proved in the name of 
the creditor, when known by the party contingently 
liable. 

When the name of the creditor is tUlknown, snch 
claims may be proved in the name of the party contin­
gently liable; but no dividend shall be paid upon such 
claim, except upon satisfactory proof that it will diminish, 
pro tanto, the original debt, The execution of any letter 
of attorney to represen t a creditor, or of an assignment 
of claim after proof, or of the consent of a creditor to 
a bankrupt's discharge, may be proved or acknowledged 
before a register in bankruptcy, or a U niled States Cir­
cuit Court Commissioner. When executed Oil, behalf of 
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II co-partnership, or of a corporation, ~he person execut­
ing the instrument shall make oath that he is a member 
of the firm, or duly authorized officer of the corporation, 
on whose behalf he acts. 

When the party executing is not personally known to 
the officer taking the proof or acknowledgement, his 
identity shall be established by satisfactory proof. 

When the assignee or any creditor,j!hall desire the re­
examination of any claim filed IIg~nst the bankrupt's 
estate, he may apply by petition to .the register to whom 
the cause is referred, for an order for such re-examina­
tion; and thereupon the register shall make an order 
fixing a time for hearing the petition, of which due 
notice shall be given by mail, addressed to the creditor. 

At the time appointed, the register shall take the 
examination of the creditor, and of any witnesses that 
may he called by either party; and if it shall appear 
from such examination that the claim ought to be ex­
punged or diminished, the register, if no objection be 
made, may order accordingly. If objection be made, 
the register shall require the parties then, or within a 
time to be fixed for that purpose, to form an issue to he 
certified into court for determiuation. 

If the petitioner is iu default in making up said issue, 
the petitioll shall be dismissed; if the creditor whose 
claim is re-examined is in default in making said issue, 
the claim may be diminished or expunged by the register. 

All orders thus made by the register may be reviewed 
by the court on special petition, and upon showing sat­
factory cause for such review. 

o 
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JUl'rtme (!l;,cud of tht ~nitta Jtatt~. 
DECEMBER TERlI£, 1871. 

NO,vember l6, 1872.-The following orde.r is made: 
The 21st rule is hereby amended, and it shall hereafter 

be as follows: 
. SEC. 1. Only two counsel shall be heard for each party 

on the argument of a cause . 

SEC. 2. Two hours on each side shall be allowed to 
the ~rgument, and no more, 'without special leave of the 
court, granted before the argument begins. The time 
thus allowed may be apportioned between tbe counsel Oil 

the same side, at their discretion: Provided, always, 
that a fair opening of the case shall be made by the part)' 
having tbe opening and closing arguments. ' . 

SEC. 3. The connsel for the plaintiff in error, or ap-' 
pellant, shall file with the clerk of the court., at lea-st six 
da.ys before the case is called for argument, twenty 
copies of a printed brief, one of which shall, Oil applica· 
tion, be fUl'Ilished to each of the counsel engaged upon 
the opposite sille. 

SEC. 4. This brief shall contain, in the CYrdet her/J 
• 

stated: 
I . A conci8e IJ,bstract, or statement of the case, pro­

senting snccinctly Ute questions involveU, and the man· 
ner in which they IIro raised. 

, . 
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II. An assignment of the errors reli~d upon, which, in 
cases brought up by writ of error, sball set 'out sepa­
rately and specifically each error asserted and intended 
to be nrged, and, in cases brought, up by flPpeal, the 
assignment shall state, as specifica,lIy as may be, in what 
the decree is alleged to be erroneous. If error is as­
signed to a ruliug upon the report of a master, the spe­
cification shall state the exception to the report and the 
action of the court upon it. 

III. A brief of the argnment, exhibiting a clear state­
ment of the points of law or fact to be discnssed, with a 
reference to the pages of the record, and the anthorities 

, . 
relied upon in support of each point. When a statute of 
a State is cited, so much thereof as may be deemed ueces­
sary to the decision of the case shall be print.ed at length. 

SEC. 5. When the error alleged is to the charge of the 
conrt, the specification shall set out the part referred to 
totidem ve"bis, whether it be instructions given orinstrnc­
tions refused. 

SEC. 6. When the error alleged is to the admission or 
to the rejection of evidence, the specification shall quote 
the full substance of the evideuce admitted or rejected. 

" 

SEC. 7. Oounsel for a defendant in error, or an appellee, 
shall file with the clerk twenty printed copies of his argu· 
ment, at least three days before the case is called for 
hearing. His brief shall be of a like character with that 
r equired of the plaintiff or appellant, except that no as· 
signment of errors is required, and no statement of the 
case, uuless that presented by the plaintiff or appellant 
is controverted . 
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SEC. 8. Without such an assignment of errors, connsel 
will not be heard, except at the request of the court, 
and errors not assigned according to this rule will be 
disregarded, thongh the court, at its option, may notice 
II plain erro~ not assigued. ' 

SEC. 9. When, according to this rule, a plaintiff in 
error, or an appellant, is in default, the case may be dis 

• • 
missed on motion, lind when II defendant in error, or an 
appellee, is in default, he will not be heard, except on 
cousent of his adversary, and with request of the court. 

SEC. 10. When no counsel appears for one of the par-. 
ties, and no printed brief or argument is flIed, ouly one 
counsel will be heard for the adverse party; but if a 
printed brie{ or argnment \II filed, the adverse party will 
be entitled to be heard by two counsel. 

This rule, as amended, shall take effect on the 1st .' 
day of January, 1873. 

The clerk is hereby directed to have printed copies 
made of this rule, as amended, and to send one copy 
to each of the counsp.l of record in all ca~es now pend­
ing and not yet argned . 
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