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IN THE SUPREME COURT OF THE UNITED STATES

STATE OF KANSAS, )
e )
Plaintiff, No. 105, Original

V. October Term, 1985

STATE OF COLORADO, )

Defendant. )
)

REPORT OF SPECIAL MASTER
RE WINTER STORAGE MOTIONS
(Filed Sept. 15, 1989)

N’ e’

Colorado has filed several motions concerning the
so-called winter storage program. These consist of a
Motion for Partial Summary Judgment on the 1951 Reso-
lution, a Motion to Stay Review of Kansas’ Claim of
Injury from the Winter Storage Program, and Motions to
Strike Portions of the Affidavits of Douglas R. Littlefield,
Ph.D. and Carl E. Bentrup filed on behalf of Kansas. In
support of these motions, Colorado has submitted several
affidavits and four large volumes of accompanying docu-
ments. Many date back to the events leading up to the
adoption of the Arkansas River Compact in 1949. The
United States, now having intervened in this case, also
filed a brief in support of Colorado’s Motion for Partial
Summary Judgment. Kansas, in reply, filed three volumes
of additional documents, together with the Littlefield and
Bentrup Affidavits. All parties agreed that these motions
could be decided by the Special Master without oral
argument.
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Colorado’s Motion for Partial Summary Judgment

In its Complaint Kansas contends, among other alle-
gations, that any reregulation of the native waters of the
Arkansas River must be appfoved by the Compact
Administration, pursuant to a Resolution adopted by the
Compact Administration on July 24, 1951 (hereinafter the
“1951 Resolution”). Colorado seeks a determination
through its Motion for Partial Summary Judgment that
such approval by the Compact Administration is not
legally required.

The issues arise out of the winter storage program in
Pueblo Reservoir, a part of the Fryingpan-Arkansas Pro-
ject authorized by Congress in 1962. 43 U.S.C. §§ 616-616f
(1962). Pueblo Dam is located on the mainstem of the
Arkansas River approximately six miles west of the City
of Pueblo, Colorado, and is owned and operated by the
United States, through the Bureau of Reclamation. The
Fryingpan-Arkansas Project brings water from the Colo-
rado River Basin west of the Continental Divide into the
Arkansas River Valley of Eastern Colorado, storing such
water in Pueblo Reservoir. In addition, Pueblo Reservoir
provides storage space for the reregulation of private
water rights. This reregulation involves the storage of
“native” waters of the Arkansas River which were histor-
ically diverted by water users in Colorado for irrigation
use during the winter months, but which now are stored
for later release during the months of peak crop demand

(hereinafter the “winter storage program”).

The 1951 Resolution consisted of certain “comments
and recommendations” made by the Compact Adminis-
tration to the Governors of Colorado and Kansas with
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respect to the then proposed Fryingpan-Arkansas Pro-
ject.l The Resolution sets out the Compact Administra-
tion’s understanding of the proposed project, namely,
that approximately 70,000 acre-feet of water a year would
be imported from the Colorado River Basin into the
Arkansas River Basin for supplemental irrigation and
domestic water supplies in Colorado; and further, that
the project would involve the reregulation of native
waters of the Arkansas River. Noting its concern over the
reregulation of native waters, the Compact Administra-
tion recommended to the Governors of Colorado and
Kansas, “and expressed as a policy of the Arkansas River
Compact Administration,” that the proposed Federal pro-
ject be approved, but on the condition that there would
be no reregulation of native waters of the Arkansas River
until a plan therefor had been submitted to, “and
approved by,” the Arkansas River Compact Administra-
tion and the affected water users. The full text of the 1951
Resolution is attached to this Report.

Colorado’s argument on its Motion for Partial Sum-
mary Judgment begins with an analysis of the Arkansas
River Compact, and the powers granted therein to the
Compact Administration. The Compact was approved by
Congress in 1949, and is now a law of the United States.
63 Stat. 145 (1949); See Texas v. New Mexico, 462 U.S. 554,
564 (1983); Cuyler v. Adams, 449 U.S. 433, 438 (1981). The

1 At that time the project was known as the “Gunnison-
Arkansas Project, Roaring Fork Diversion.” The Gunnison-
Arkansas Project was ultimately scaled down, and the Roaring
Fork Diversion Unit was renamed the Fryingpan-Arkansas Pro-
ject, and authorized for construction in 1962.
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Compact Administration can exercise only those powers
provided in the Compact ratified by Kansas and Colo-
rado, and approved by Congress under the Compact
Clause of the United States Constitution. The Compact
Administration cannot, by its own action, expand its
powers; nor can a court order relief inconsistent with the
.express terms of the Compact. Texas v. New Mexico, 462
U.S. 554, 564 (1983); West Virginia ex rel. Dyer v. Sims, 341
U.S. 22, 28 (1951).

Colorado maintains that the Compact Administration
never had, and was never intended to have, the power to
require its approval of any reregulation of the native
waters of the Arkansas River. Specifically at issue now is
the winter storage program in Pueblo Reservoir, a Federal
facility. The practical question is whether the winter stor-
age program can be implemented without the prior
approval of the Compact Administration. The United
States supports Colorado in the view that the express
language of the Compact demonstrates that it was not
intended to impede the implementation of Federal pro-
jects. Presumably, however, both Colorado and the
United States agree that the Compact Administration has
the authority to investigate any impact that the winter
storage program might have on Kansas’ entitlement
under the Compact. Moreover, any future development
or program must be consistent with the substantive
requirement in the Compact that the waters of the
Arkansas River . shall not be materially depleted in
usable quantity or availability for use to the water users
in Colorado and Kansas. . . .” Arkansas River Compact,
Ch. 79, 59 Stat. 53, Article IV-D.

"
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Colorado points initially to Article VI-A(2), which
provides:

“Except as otherwise provided, nothing in this
Compact shall be construed as supplanting the
administration by Colorado of the rights of
appropriators of waters of the Arkansas river in
said State as decreed to said appropriators by
the courts of Colorado . . . nor as curtailing the
diversion and use for irrigation and other bene-
ficial purposes in Colorado of the waters of the
Arkansas River.”

Colorado argues that any requirement that the Compact
Administration must approve the reregulation of native
waters would, in fact, supplant Colorado’s water rights
administration in contravention of this Article. ‘

Article IV-D of the Compact is also cited in support
of Colorado’s motion. It provides:

“This Compact is not intended to impede or
prevent future beneficial development of the
Arkansas River Basin in Colorado and Kansas
by Federal or State agencies, by private enter-
prise, or by combinations thereof, which may
involve the construction of dams, reservoirs and
other works for the purposes of water utiliza-
tion and control, as well as the improved or
prolonged functioning of existing works: Pro-
vided, that the waters of the Arkansas River, as
defined in Article III, shall not be materially
depleted in usable quantity or availability for
use to the water users in Colorado and Kansas
under this Compact by such future development
or construction.”
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Finally, Colorado relies on Article VIII-H, arguing
that the enforcement authority of the Compact Adminis-
tration is limited to making investigations, findings, and
recommendations; and that the Administration was not
delegated authority to enforce the proviso of Article IV-D
by requiring its prior approval of future development or
construction. Article VIII-H provides:

“Violation of any of the provisions of this Com-
pact or other actions prejudicial thereto which
come to the attention of the Administration shall
be promptly investigated by it. When deemed
advisable as the result of such investigation, the
Administration may report its findings and rec-
ommendations to the State official who is
charged with the administration of the water
rights for appropriate action, it being the intent
of this Compact that enforcement of its terms
shall be accomplished in general through the
State agencies and officials charged with the
administration of water rights.”

Kansas properly points out that this provision deals
only with a “violation” of the Compact, and it is the
position of Kansas that the Administration has the right
of approval in order to prevent Compact violations. None-
theless, Article VIII-H, coupled with the requirement that
any action by the Compact Administration be approved
by the representatives of both States, underscores the
limited direct enforcement powers of the Compact
Administration.2

2 The history of the Compact negotiations shows a succes-
sive weakening of the powers originally proposed for the Com-
pact Administration. For example, early proposals would have
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Viewing all of these provisions, the United States
concludes:

“Taken together, these Compact Provisions con-
firm that the Compact parties did not give the
Compact Administration the authority to block
the implementation of programs like the winter
storage program by withholding its approval of
the necessary operating principles. Instead, the
Compact clearly contemplates that the Compact
Administration will play only an investigatory
role, to determine whether projects like the win-
ter storage program at Pueblo Reservoir, comply
with the provisions of the Compact.” Response
of the United States to Colorado’s Motion for
Partial Summary Judgment and Colorado’s
Motion to Stay at 15.

All parties, however, go beyond the provisions of the
Compact itself. Both Colorado and Kansas review the
extensive documentary record of the negotiations leading
to final approval of the Arkansas River Compact. The
authority to negotiate such a Compact was granted by
Congress in 1945, subject to the condition that a person
appointed by the President participate as a representative
of the United States. Arkansas River Compact, Ch. 79, 59
Stat. 53. The United States Representative was General

made Administration findings of fact conclusive in subsequent
court proceedings, and would also have allowed the Adminis-
tration to institute appropriate legal action in the event the
States failed to act. Record, Colorado-Kansas Arkansas River
Compact Commission at 15-25; 15-46-47. Both of these powers
were finally dropped. Record, id. at 15-58; 17-83-84. Kansas says
that Article VIII was “gutted” of any real enforcement provi-
sions. Kansas’ Response to Colorado’s Motion for Partial Sum-
mary Judgment at 22.
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Hans Kramer, U.S. Army Corps of Engineers, (Ret.), and
he was elected Chairman of the negotiating Commission.
Both States rely upon such documentary evidence to help
establish intent. When the interpretation of a Compact is
at issue, the record of the negotiations may be used to
ascertain the meaning intended by the parties. See Texas v.
New Mexico, 462 U.S. 554, 568 n. 14 (1983); Arizona v.
California, 292 U.S. 341, 359-60 (1934).

Although the Fryingpan-Arkénsas Project was not
approved by Congress until 1962, both States acknowl-
edge that the forerunner of the Project (under the name of
the Gunnison-Arkansas Project) was being investigated at
the same time that the Arkansas River Compact was
being negotiated. Colorado’s Brief at 37; Kansas’
Response at 11. Indeed, the Project was specifically dis-
cussed during those negotiations.

The Special Master has studied the voluminous
record of the Compact negotiations submitted by both
States, and concludes that the record does not support
Kansas’ claim that the Compact negotiators intended to
vest the Compact Administration with “. . . the authority
to approve or disapprove any future federal development
that might undermine the status quo as established by the
Compact.” Kansas’ Response at 34. Indeed, specific refer-
ence to a right of “approval” does not appear anywhere
in the historical record.? Although Kansas claims that’

3 It is interesting that the affidavit of Douglas R. Littlefield,
Ph.D., the historian retained by Kansas, speaks only of the right
to “review and comment” on plans for the reregulation of native
waters of the Arkansas River, and not the right of approval
which Kansas claims was intended by the Compact negotiators.
Kansas’ Response at 2.
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such authority may be “implied” (id. at 30), nothing in the
record supports a conclusion that the Compact Adminis-
tration was intended to have greater authority than is
evident from the Compact itself. The powers of the Com-
pact Administration were carefully circumscribed.

Kansas argues that the Colorado motion puts the
“intent of the parties” at issue. Perhaps, therefore, the
most expeditious way to address the issue is first to
review the documentary evidence on which Kansas relies.

Kansas claims that the original version of the present
Article IV-D was intended “. . . to provide the Compact
Administration with the express authority to review
future proposals and plans under the terms of the Flood
Control Act of 1944,” and this was the means “. . . to
ensure that future developments would have to be
approved by the Compact Administration.” Id. at 36-37.
General Kramer did, in fact, draft a provision that would
have incorporated the policy and procedure set forth in
Section 1 of the Flood Control Act of 1944 into the Com-
pact. Flood Control Act of 1944, Ch. 665, 58 Stat. 887. He
sent the draft to Colorado Commissioner Henry C. Vidal,
Chairman of the Commission’s Legal Affairs Committee,
under a covering letter dated September 30, 1946, which
stated in part:

“As you know, we have had some discus-
sions in previous meetings of the Colorado-Kan-
sas Arkansas River Compact Commission
regarding compact provisions with respect to
future plans and projects affecting the waters of
the Arkansas River which may be developed by
the War Department or by the Department of
the Interior. I advanced the thought at one of
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our meetings that the compact might meet this
situation by including a clause whereby the
coordinating procedure between Federal
Departments and affected States established in
the Flood Control Act of December 22, 1944,
would be extended in application to the body to
be established for administering the Arkansas
River Compact.” Kansas’ Response to Colo-
rado’s Motion to Stay and Motion for Partial
Summary Judgment, Exhibit 110.

The actual draft language prepared by General
Kramer notes that under the Flood Control Act of 1944
the Federal agencies were required “. . . to submit plans,
proposals or reports to the affected State or States.” Id.
The reference to that Act was intended to have “. . . the
effect of requiring such submittal also to the Arkansas
River Compact Administration in the case of any investi-
gation, plan, proposal or report which may affect the
waters of the Arkansas River or any provision of this
Compact.” Id. Significantly, General Kramer did not pro-
pose that Federal plans could not proceed unless approved
by the Compact Administration. The statement in the
Kansas brief that the Kramer draft required all future
Federal plans to be submitted “for approval” overstates
the plain provisions of the Kramer document. Kansas’
Response at 13.

General Kramer’s draft provision was not incorpo-
rated into the Compact. However, at least one later pro-
posed Compact Article, numbered XI, also made express
reference to the Flood Control Act of 1944. Kansas’
Response, Exhibit 112 at 4-6. The reference in the draft
Article, however, appears to be more concerned with the
so-called “paramountcy” issue than with any requirement
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of submitting Federal plans to the Compact Administra-
tion. The paramountcy clause in the Flood Control Act of
1944, as applied to the Arkansas River, would have made
navigation and power subservient to irrigation use. The
proposed Article XI draft brought opposition from the
Federal Power Commission. As Kansas acknowledges, a
“watered-down version” of Article XI was then proposed
which stripped the Article of any reference to specific
Federal statutes, Kansas’ Response at 14. But even the
revised Article XI was objected to by both the War
Department and the Department of Interior. Kansas
acknowledges that this opposition forced the deletion of
both the proposed Articles X and XI from the Compact
draft. Id. at 16, 38-39.

Thus, none of the draft provisions on which Kansas
relies were finally included in the Compact. Kansas says
the Compact negotiators finally “agreed to rely on the
provisions of existing federal law” in relation to future
developments on the river. But even if this argument is
accepted, the law did not provide that the affected States,
or the Compact Administration, would have the power of
approval over the construction or operation of Federal
projects. The Flood Control Act of 1944 provides only that
Federal plans and proposals will be submitted to
“affected states” for their “views and recommendations,”
and that such “views and recommendations” will be
included among the documents submitted to Congress.
Flood Control Act of 1944, Ch. 665, § 1(a) and (c), 58 Stat.
887. It does not give any State the power to approve or
disapprove Federal projects.
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In its brief, Kansas slips back and forth between two
differing statements of its position. At times, Kansas
states that the Compact Administration was intended to
have the authority to require the “submission” of plans
for Federal projects; that the Administration wanted “an
official say” concerning future plans for the reregulation
of native waters, “even if that say was channeled through
the governors of Kansas and Colorado.” Kansas’
Response at 9, 16, 30, 33. In other places, Kansas states
that a right of “approval” was intended. Kansas’
Response at 12-13, 34-35, 37, 41. When using “approval,”
the Special Master understands Kansas’ position to be
that any project involving the reregulation of the waters
of the Arkansas River cannot proceed without the
approval of the Compact Administration. The 1951 Reso-
lution says there shall be no reregulation of native waters
“until” a plan of operation has been “submitted to, and
approved by,” the Compact Administration. In 1985 the
Kansas Attorney General confirmed Kansas’ position that
the 1951 Resolution was a bilateral decision precluding
reregulation of the native waters of the Arkansas River
“until a plan of operation had been approved by the
Administration.” Colorado’s Motion for Partial Summary
Judgment on the 1951 Resolution, Exhibit 27 at 5-6.

Clearly there is a difference between merely requir-
ing Federal plans to be submitted to the Administration,
and giving that Administration a veto power over the
construction or operation of such projects. At best, the
historical record suggests that some Compact negotiators
wanted, and perhaps expected, that plans for future Fed-
eral development would be submitted not only to the
affected States, but also to the Compact Administration.
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" However, the historical record does not support Kansas’
claim that the Compact negotiators intended to give the
Compact Administration power to control future Federal
operations on the Arkansas River.%

The 1951 Resolution, adopted two years after the
approval of the Arkansas River Compact, did not assert
that the Compact Administration already possessed inde-
pendent authority over the Fryingpan-Arkansas Project.
Rather, that Resolution was framed merely in the form of
a recommendation to the Governors of Kansas and Colo-
rado. The 1951 Resolution came about in response to the
Feasibility Report on the Fryingpan-Arkansas project
issued by the Bureau of Reclamation. In 1951, that report
was transmitted by the Secretary of the Interior to Kansas
and Colorado for their written views and recommenda-
tions as required by Section 1(c) of the Flood Control Act
of 1944. Id., Exhibit 62. At the request of its Chairman, the
Compact Administration was also furnished a copy. Id.,
Exhibit 69 at 3. The Compact Administration composed
its comments in the form of the 1951 Resolution, and
asked the Governors of Colorado and Kansas to transmit

4 In his report to Congress on the proposed Compact, Gen-
eral Kramer made only the following modest statement with
respect to future Federal plans: “It is to be presumed that the
Federal agencies will respect the above provisions as a matter of
course in their development plans for the Arkansas River basin.
It is also presumed by the compact negotiators that when such
plans are submitted to the Governors of the affected States,
pursuant to the provisions of the Flood Control Act of December
22, 1944, the Governors of Colorado and Kansas will be espe-
cially mindful of the protective provisions of Article IV-D in
formulating their official views and recommendations.” Colo-
rado’s Motion, Exhibit 59 at 41; id., Exhibit 60 at 36.
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it to the Secretary of Interior, along with their respective
State’s comments and recommendations. This was done.
The Secretary of Interior then transmitted the Feasibility
Report, and all comments thereon, to Congress to secure
authorization and funding for the project. The Secretary
did not, however, recommend adoption of the policy
included in the 1951 Resolution. H.R. Doc. No. 187, 83rd
Cong., 1st Sess. 9-13 (1953).

The submittal made by the Governor of Kansas on
the Fryingpan-Arkansas Project expressed his State’s con-
cern that reregulation of native waters not be “detrimen-
tal” to Kansas, but the Governor made no reference to
approval by the Compact Administration for such protec-
tion. Instead, he stated only that:

“We assume, of course, that no such attempt at
re-regulation would be made or desired without
a meeting of the two states and the United
States after completion of the project.” Colo-
rado’s Motion, Exhibit 62.

The Fryingpan-Arkansas project was not actually
authorized by Congress until 1962. The authorizing legis-
lation does not include any provision that the reregula-
tion of the native waters of the Arkansas River be subject
to the approval of the Compact Administration. The leg-
islation simply directed the Secretary of the Interior “to
construct, operate, and maintain the Fryingpan-Arkansas
project Colorado, in substantial accordance with the engi-
neering plans therefor set forth in House Document No.
187, Eighty-Third Congress . . .” 42 U.S.C. §§ 616-616f.
The water supply plans and estimated project revenues
were based on storage of winter flows in Pueblo Reser-
voir. H.R. Doc. No. 187 at 32, 165; id. at 35, {70.
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Kansas argues, nonetheless, that congressional
approval of the project followed “Colorado’s assurances”
that any reregulation of native waters would be subject to
approval of the Compact Administration “as demanded
by Kansas.” Kansas’ Response at 48. The record shows
that Representative Avery of Kansas read a letter from the
Kansas Water Resources Board referring to the substance
of the 1951 Resolution, and concluding that Kansas there-
fore “. . . assumes that any reregulation of the native
waters will be subject to the approval of the compact
administration.” 108 CONG. REC. 8, 10144 (1962). On the
floor of the House, the following exchange then occurred
between Representative Avery and Representative Aspi-
nall of Colorado:

“MR. AVERY. I would like to have the assurance
of the chairman of the committee that if this bill
is to pass and the project is to be authorized that
all management of what is described as ‘native
water in the Arkansas River’ will be submitted
for approval by the Kansas-Colorado-Arkansas
River Compact Administration.

“MR. ASPINALL. I would answer the gentle-
man this way: The Fryingpan-Arkansas project
has the unanimous consent of the Arkansas
River Compact Administration, and the
Arkansas River Compact Administration has a
representative from Kansas. So the answer is
“Yes,” native waters will be treated as they are
supposed to be treated in compliance with the
Arkansas River compact.” Id.

The Aspinall response, however, is hardly as direct or
unambiguous as Kansas claims. Certainly it is less than a
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clear affirmation that native waters would not be reregu-
lated in the Fryingpan-Arkansas project without the prior
approval of the Compact Administration. Colorado also
points out that Representative Aspinall was not an officer
or agent of the State of Colorado, and in the Committee
hearings, the official State position was presented by the
-Director of the Colorado Water Conservation Board. Col-
orado’s Reply at 49; Hearings on H.R. 2206, 2207, 2208 and
2209 Before the Subcomm. on Irrigation and Reclamation of
House Comm. on Interior and Insular Affairs, 87th Cong., 1st
Sess. 148 (1961).

Moreover, Kansas does not include the response of
Representative Rogers of Colorado which was even more
equivocal:

“Further answering the gentleman’s question,
and emphasizing what the gentleman from Col-
orado [Aspinall] has said, the gentleman from
Kansas [Avery] recognized that there is a com-
pact between the State of Colorado and the State
of Kansas which everybody has agreed works
perfectly. The enactment of this legislation will
not change that situation in any manner what-
soever.” 108 CONG. REC. 8, 10145 (1962).

More important, however, such a brief exchange,
without consideration of the views of the committee or
the affected Federal agencies, hardly seems adequate to
establish the intent of Congress on an important Federal
issue.5> Kansas cites West Virginia ex rel. Dyer v. Sims, 341

5 For example, Kansas does not consider H.R. Doc. No. 694.
In describing the project, the Document refers specifically to
“. . . the regulation of winter flows amounting to 88,000 acre
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U.S. 22 (1951), for the proposition that Colorado should
be estopped by the Aspinall statement. But that case was
based on a covenant made by the state legislature, not on
‘a response by an individual congressman. Remarks of a
single legislator, even the sponsor, are not controlling in
analyzing legislative history. Chrysler v. Brown, 441 U.S.
281, 312 (1979); Sierra Club v. Costle, 657 E.2d 298 (D.C.
Cir. 1981). Statements by individual legislators should
generally be given little weight when searching for the
intent of the entire legislative body. National Welfare
Rights Organization v. Mathews, 533 F.2d 637, 642-43 (D.C.
Cir. 1976); Castaneda-Gonzalez v. Immigration & Nat. Ser-
vice, 564 F.2d 417, 424 (D.C. Cir. 1977). Moreover, had the
issue been fully aired, it seems unlikely that Congress
would-have placed part of the operation of a Federal
project in the hands of an administrative body that might
be incapable of taking action because of the unanimous
consent requirement in the Compact.

The later conduct of the Compact Administration
confirms the view that it did not have the power to
require prior approval of the winter storage program.
Construction of Pueblo Reservoir was completed in 1975
and the first winter storage program was begun that year.
Colorado’s Motion, Exhibit 55 at 5. A winter storage
program has been operated in Pueblo Reservoir every

feet....” H.R. Doc. No. 694 at 4. It states further that the project
will be operated “. . . in accordance with the ‘operating princi-
ples’ set out in H.R. Document 130 of the 87th Congress.” Id. at
12. In turn, House Document 130 sets forth the operating princi-
ples adopted by the State of Colorado on April 30, 1959. These
operating principles do not include Compact Administration
approval of a winter storage program.
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winter since that time, with the exception of the winter of
1977-78. Id. at 112. Kansas admits that it did not raise the
1951 Resolution until 1982. Kansas’ Response at 23.

Kansas tries to explain its delay, and the inaction of
the Compact Administration, by stating that the winter
storage program was referred to in minutes, and by
speakers at various meetings, as “experimental,” “provi-
sional,” and “temporary.” Kansas” Response at 23-25. But
it might have been expected that the Compact Adminis-
tration, if it truly had the power, would have wanted to
approve the program at its outset. Indeed, its interest
might even have been heightened if the program were
experimental and its impacts uncertain. Furthermore, the
1951 Resolution does not make any exceptions for experi-
mental programs. It refers to any reregulation of the
native waters of the Arkansas River.

The initial operating plan for the winter storage pro-
gram was developed by the Southeastern Colorado Water
Conservancy District (“Southeastern District”) and the
participating water users with the assistance of the
Bureau of Reclamation, the U.S. Geological Survey, and
Colorado water officials. Colorado’s Motion, Exhibit 55 at
1199, 10. A repayment contract between the Southeastern
District and the United States for winter storage in
Pueblo Reservoir was signed in 1965. Id., Exhibit 67; id.,
Exhibit 55 at 15, 45. Meetings to develop the winter
storage program began in 1969 between representatives
of the Southeastern District and Colorado water users in
the Arkansas Valley. Id., Exhibit 55 at 199, 11. The pro-
gram, with the assistance of the Bureau of Reclamation,
the U.S. Geological Survey, and the Colorado Division
Engineer, was finalized in 1975. Id., Exhibit 55 at {11
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and 14. Following agreement on an operating plan, the
negotiating committee was reformulated as the Board of
Trustees of the Winter Storage Program. Id., Exhibit 55 at
114.

The Chairman of the Winter Storage Committee of
the Southeastern District, and later the Chairman of the
Board of Trustees of the program, was Charles L.
(“Tommy”) Thomson, General Manager of the South-
eastern District. He appeared at several meetings of the
Compact Administration from 1970 to 1975, at which he
discussed the planning for the winter storage program.
Id., Exhibit 55 at 110. He then appeared at the December,
1975, annual meeting of the Compact Administration, and
advised the Administration of the start of the winter
storage program. Id., Exhibit 55 at 1116, 17; Id., Exhibit 71
at 7. No objection to the commencement of the program
was raised either by the Compact Administration or Kan-
sas. Id., Exhibit 55 at 17. Nor was there any mention of
the 1951 Resolution, or the right of the Compact Adminis-
tration to approve the program before it was imple-
mented.

Instead, the Compact Administration merely adopted
a Resolution directing its Special Engineering Committee
to review the operations of the Fryingpan-Arkansas Pro-
ject, and to report.to the Compact Administration at each
annual meeting on the relationship between the project
and the Arkansas River Compact. Id., Exhibit 55 at q19;
id., Exhibit 71 at 8. Mr. Thomson was also requested to
appear at the next meeting of the Compact Administra-
tion to report on the results of the program, and he did
this in May, 1976. Id., Exhibit 55 at 421; id., Exhibit 72 at
5-9. Beginning in 1975, the Secretary of the Compact
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Administration began attending the meetings of the
Board of Trustees of the Winter Storage Program, and in
1977, Mr. Carl Bentrup, one of Kansas’ Representatives,
was appointed to represent the Compact Administration
at these meetings. Id., Exhibit 55 at §20; id., Exhibit 77 at
54-55.

The actions of the Compact Administration over
many years are hardly consistent with a view that the
Administration’s approval was required before the winter
storage program could be implemented. On the contrary,
the Administration’s conduct supports Colorado’s and
the United States’ views, namely, that the Administra-
tion’s authority was limited to monitoring and investigat-
ing any impact that the winter storage program might
have on Kansas’ entitlement under the Compact. Any
violations of the Compact would be subject to Article
VIII.

Given the Special Master’s conclusions on the
authority of the Compact Administration, it is not neces-
sary to rule on Colorado’s additional grounds for its
motion; namely, that the 1951 Resolution was modified
and superseded, and that Kansas should be precluded
from attempting to enforce the policy expressed in the
1951 Resolution on the grounds of laches, estoppel and
equitable principles of fair dealing. Colorado maintains
that Kansas has accepted the benefits of the winter stor-
age program. Kansas denies these allegations.

Apart from the substantive issues, Kansas also argues
that summary judgment on this motion is inappropriate
for three reasons: (1) that genuine issues of material fact
exist; (2) that summary judgment is strongly disfavored
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for resolving questions of intent, such as exist with
respect to the 1951 Resolution; and (3) that summary
judgment is disfavored for deciding questions in complex
litigation.

The fundamental question here involves the powers
of the Compact Administration. That is a question of the
statutory interpretation of the Arkansas River Compact
and the Federal legislation authorizing the Fryingpan-
Arkansas Project. Volumes of documentary history have
been submitted to aid in such interpretation. While the
conclusions to be drawn from this record are certainly at
issue, there do not appear to be material issues of fact.
Matters of statutory interpretation and application pre-
sent issues of law, not fact, and in the final analysis, it is
“. .. the province and duty of the judicial department to
say what the law is.” Diamond v. Chakrabarty, 447 U.S. 303,
315 (1980) (quoting Marbury v. Madison, 5 U.S. 137 (1
Cranch) (1801)); see also Fed. Election Comm’n. v. Demo-
cratic Senatorial Campaign Comm., 454 U.S. 27, 31 (1981);
State of Cal. ex rel. State Water Resources Control Bd. v.
Federal Energy Regulatory Comm., 877 F.2d 743, 745-46 (9th
Cir. 1989). Particularly is this true with respect to inter-
_state compacts. In Texas v. New Mexico, 462 U.S. 554
(1983), for example, the Supreme Court recognized that:

“If there is a compact, it is a law of the United
States . . . and our first and last order of busi-
ness is interpreting the compact.” 462 U.S. at
567-568.

There is no indication that documentary evidence not
already presented with this motion, or other admissible
non-documentary evidence on the issue, would be
offered at trial. Kansas has presented two affidavits in
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support of its argument that material issues of fact are in
dispute. Colorado has moved to strike the crucial por-
tions of these affidavits, but apart from the Special Mas-
ter’s ruling on that motion, these affidavits do not
demonstrate material factual issues concerning the mat-
ters decided in this Report.

It is evident from the affidavit of the historian, Dr.
Littlefield, that he has undertaken the same kind of exam-
ination of source documents that would ordinarily be
made by a court for purposes of determining legislative
or administrative intent. The events recited in Dr. Lit-
tlefield’s affidavit are simply part of the historical record
available to the Court for its review. The interpretation
given by Dr. Littlefield to those actions are his own
conclusions, not facts, drawn from the historical record,
and cannot supplant the interpretation which ultimately
is within the power of the Court to make. The conclusions
in the Littlefield affidavit are actually more guarded than
Kansas sometimes claims. Nonetheless, and even if the
affidavit were to be considered, the Special Master
reaches different conclusions based on his review of the
historical record.

The affidavit of Carl E. Bentrup indicates that he has
been a Kansas Commissioner on the Arkansas River
Compact Administration since June 7, 1957. He testifies
about what the “parties intended” in the 1951 Resolution,
and what was “understood by all concerned.” However,
from the affidavit itself, it appears that his conclusions
came from conversations with two of the first Commis-
sioners. Other portions of his affidavit are factual and
based on personal knowledge, but appear to relate to
Colorado’s allegations of laches and estoppel. Those
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issues are not necessary to a resolution of Colorado’s
motion.

Citing Professor Moore, Kansas also asserts that sum-
mary judgment is disfavored for resolving questions of
intent. Kansas’” Response at 28. However, Moore clearly
states that summary judgment is proper when there are
no triable issues of fact and the moving party is entitled
to summary judgment as a matter of law. 6 J. Moore & ]J.
Wicker, Moore’s Federal Practice, §56.17 (2d. ed. 1981).
Summary judgment provides an appropriate mechanism
for resolving legal questions of statutory and regulatory
construction. Standard Oil Co. v. Department of Energy, 596
F.2d 1029, 1066 (Temp. Emer. Ct. App. 1978); Mobil Oil
Corp. v. Federal Energy Administration, 566 F.2d 87 (Temp.
Emer. Ct. App. 1977).

Finally, Kansas contends that partial summary judg-
ment should be denied because the present case consti-
tutes “complex litigation.” Kansas’ Response at 29.
Kansas relies on Justice Jackson’s opinion for the Court in
Kennedy v. Silas Mason Co., 334 U.S. 249 (1948). That .
decision was based, in part, on the need for “a more solid
basis of findings based on litigation.” 334 U.S. at 257.
However, there is no indication here that the evidence at
trial on the issue now decided would be different than
the record now before the Special Master. Most courts
have recognized that if the decision rests upon an issue of
law, the fact that it is complex or poses difficult problems
of interpretation or application should not stand in the
way of a summary judgment motion, if there is no triable
issue of fact. C. Wright, A. Miller & M. Kane, Federal
Practice and Procedure, § 2732, at 304-307, citations omit-
ted. Only a narrow legal issue, albeit important, has been
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_ decided in this motion. The factual issues concerning any
impact of the winter storage program on Kansas’ entitle-
ment under the Compact are reserved for trial.

Accordingly, the Special Master recommends that the
Colorado Motion for Partial Summary Judgment on the
1951 Resolution be granted.

Colorado’s Motion to Strike Affidavit Testimony of
Douglas R. Littlefield and Carl E. Bentrup

Colorado has moved, pursuant to Rule 56, to strike
Paragraphs 5-11 of the Affidavit of Douglas R. Littlefield,
Ph.D., and Paragraphs 4-6 and 10 (last sentence) of the
Affidavit of Carl E. Bentrup. The Special Master grants
this motion.

Mr. Bentrup testifies in his affidavit as to the intent of
the Compact Administration in 1951 when it adopted the
1951 Resolution. This was six years before Mr. Bentrup
became a Commissioner on the Arkansas River Compact
Administration. The affidavit indicates on its face that his
knowledge came from conversations with two of the first
Commissioners. Apart from the basic difficulty of deter-
mining the intent of a legislative or administrative body
in this fashion, Mr. Bentrup’s testimony is clearly based
on hearsay. It is not admissible under Rule 56(e). Friedel v.
City of Madison, 832 F.2d 965, 970 (7th Cir. 1987); Pan-
Islamic Trade Corp. v. Exxon Corp., 632 E2d 539, 556 (5th
Cir. 1980), cert. denied, 454 U.S. 927 (1981); Maiorana v.
MacDonald, 596 E.2d 1072, 1080 (1st Cir. 1979). Even the
post-enactment statements of those legislators actually
involved in the enactment process have no probative
weight. Bread Political Action Committee v. Federal Election
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Commission, 455 U.S. 577, 581-84 (1982); Petry v. Block, 697
F.2d 1169, 1171 (D.C. Cir. 1983).

Both Dr. Littlefield and Mr. Bentrup testify as to
issues of intent — of the Arkansas River Compact negotia-
tors, of various Federal agencies, of Congress, and of the
States of Kansas and Colorado. Such intent, to the extent
relevant, involves interpretation of the Arkansas River
Compact, the Fryingpan-Arkansas legislation, and the
1951 Resolution. The interpretation of such statutory and
administrative action presents questions of law, to be
decided by the Court. Diamond v. Chakrabarty, 447 U.S.
303, 315 (1980); United States v. Montoya, 827 F.2d 143, 146
(7th Cir. 1987); Union Pacific Land Resources Corp. v.
Moench Inv. Co., Ltd., 696 F.2d 88, 93 n. 5 (10th Cir. 1982),
cert. denied, 460 U.S. 1085 (1983); Texas v. New Mexico, 462
U.S. 554, 567-68 (1983); Petty v. Tennessee-Missouri Bridge
Comm., 359 U.S. 275, 279 (1959).

Dr. Littlefield’s testimony is based upon his review of
primary historical documents, and represents his conclu-
sions rather than factual evidence not otherwise available
to the Court. Opinion testimony providing legal conclu-
sions is not admissible. Van Winkle & Co. v. Crowell, 146
U.S. 42, 49 (1892); United States v. Scop, 846 F.2d 135,
139-42 (2d Cir. 1988); United States v. Curtis, 782 F.2d 583,
599 (6th Cir. 1986); United States v. Zipkin, 729 F.2d 384,
386-87 (6th Cir. 1984); Owen v. Kerr-McGee Corp., 698 F.2d
236, 239-40 (5th Cir. 1983); Marx & Co., Inc. v. The Diners’
Club, Inc., 550 F.2d 505, 509-10 (2d Cir. 1977), cert. denied,
434 U.S. 861 (1977). In a supplemental brief, Kansas has
made available the decision of the Special Master in
Nebraska v. Wyoming, 325 U.S. 589 (1945). Tenth Memoran-
dum of Special Master. From the material presented,
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however, it appears that the affidavits involved in that
decision are distinguishable from those here.

Kansas argues that the 1951 Resolution was not a
legislative enactment, but rather a “bilateral agreement
between two parties” that should be analyzed under con-
tract law. Kansas’ Response at 3. It is not clear that
applying contract law would save either of these affi-
davits, but the Special Master does not agree that the 1951
Resolution represents such an agreement. It was simply a
resolution adopted by the Arkansas River Compact
Administration, an interstate agency, which set forth its
findings of fact, comments, and recommendations to the
Governors of Kansas and Colorado on the Feasibility
Report for the Fryingpan-Arkansas Project. It was a pol-
icy statement by an administrative agency, not an agree-
ment between the States of Kansas and Colorado. The
Compact Administration is “a body outside the State”
which has been granted, by the Compact, a “reasonable
and carefully limited delegation of power.” West Virginia
ex rel. Dyer v. Sims, 341 U.S. 22, 30-31 (1951). There is no
question about what the 1951 Resolution states. However,
the legal right of approval over the reregulation of native
waters of the Arkansas River cannot come from the Reso-
lution. Any such authority must derive from the Compact
or the authorizing legislation for the Fryingpan-Arkansas
Project. The Special Master concludes that the Compact
Administration was not vested with such authority.
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Colorado’s Motion to Stay Review of Kansas’ Claim of
Injury from the Winter Storage Program

Colorado’s earlier motions dealt with a discrete legal
issue, i.e., the authority of the Compact Administration to
approve the winter storage program. Now Colorado
turns to the actual impact, if any, of the winter storage
program on Kansas’ entitlement. Colorado moves that the
Special Master not review at this time any complaint by
Kansas that the operation of the winter storage program
has materially depleted the waters of the Arkansas River
in violation of the Compact. The ground for the motion is
that Kansas has failed to make a reasonable effort to
exhaust its administrative remedies with regard to any
claim of injury from the operation of the winter storage
program. Colorado maintains that Kansas should be
required first to pursue any factual claim of injury
through the Compact Administration.

It is evident that any earlier action by the Compact
Administration concerning the winter storage program
was at least impeded, and perhaps blocked, by the legal
disagreement between the States over the 1951 Resolu-
tion. However, that legal issue having now been decided,
it does not necessarily follow that the question of injury
from the program should be returned to the Compact
Administration for its investigation.

Colorado supports its motion with a lengthy state-
ment of facts which it claims are not in dispute. Colo-
rado’s Motion at 3-28. According to Colorado, these
“facts” show that Colorado has always supported a
review of the winter storage program by the Compact
Administration (id. at 31-32); that although Kansas
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alleged injury from the winter storage program in Febru-
ary, 1985, its “real interest” was enforcing adherence to its
interpretation of the 1951 Resolution (id. at 34); that by
withholding the Spronk report, Kansas did not “fairly”
pursue the 1985 investigation authorized by the Compact
Administration (id. at 32-33); that on more than one occa-
sion Kansas vetoed Administration action because Colo-
rado would not agree on the 1951 Resolution (id. at 33);
that various studies from 1975 to 1981 showed no reduc-
tion in inflows to the downstream John Martin Reservoir
resulting from the winter storage program (id. at 34); and
that Kansas has actually benefited, and has continued to
accept those benefits, from the winter storage program.
Id. at 34. It is sufficient to note here that these conclu-
sions, and many of the facts stated by Colorado, are
vigorously disputed by Kansas. However, a resolution of
these factual issues is not required to decide this motion,
and if such issues prove to be relevant, they are better
decided at trial.

The parties do agree, nonetheless, that the Compact
Administration decided in March, 1985, to investigate the
operation of Pueblo Reservoir and the winter storage
program. Colorado’s Motion, Exhibit 28 at 3. Further, the
record shows that both States submitted reports as part of
that investigation, and that the reports reached conflict-
ing conclusions about the effect of a winter storage pro-
gram. Id., Exhibit 47 at 22; id., Exhibit 36 at 21. The
Compact Administration, accordingly, was authorized to
proceed only in other areas upon which there was mutual
agreement. Id., Exhibit 37 at 34-38. Under these circum-
stances, it appears that reasonable efforts were made
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before the Compact Administration. It is also worth not-
ing that some of the matters complained of by Colorado
occurred after the Kansas complaint was filed.

Finally, the Special Master believes that a practical
approach must be taken toward this motion. The Com-
pact Administration can act only by unanimous vote of
the representatives of the two States. Arkansas River
Compact at Article VIII-D. It is not realistic, while this
lawsuit is pending, to expect that these representatives
will agree on the question of whether the winter storage
program injures or benefits Kansas, or whether a Com-
pact violation has occurred.

Colorado properly points out that the Kansas com-
plaint does not specifically allege injury from the winter
storage program. Rather, the express reference in the
complaint is to Colorado’s alleged unilateral rejection of
the 1951 Resolution. However, the complaint does allege
generally that the State of Colorado and its water users
have materially depleted the usable and available state-
line flows of the Arkansas River since the adoption of the
Compact. Colorado acknowledges that it has been on
notice since at least March, 1986, that Kansas intended to
assert injury from the winter storage program. Colorado’s
motion at 24. The Special Master believes that the plead-
ings are broad enough to embrace this issue. Indeed, if
the Special Master is to try the issue of whether stateline
flows have been materially depleted in violation of the
Compact, all possible causes should be considered. One
possible cause should not be reserved to investigation by
the Compact Administration, while the Special Master
tries the basic issue and considers all other possible
causes.
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Accordingly, the Special Master denies Colorado’s
Motion to Stay.

DATE: September 15, 1989

/s/ Arthur L. Littleworth
Arthur L. Littleworth
Special Master
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1951 Compact Administration Resolution

WHEREAS the Arkansas River Compact Administration,
an official interstate body created by the Arkansas River
Compact and charged with the administration of such
compact, is interested in the proposed development to
the extent that its construction and operation shall not
interfere with the rights, interests and obligations of Col-

orado and Kansas under the Compact;

NOW BE IT RESOLVED by the Arkansas River Compact
Administration that the following comments and recom-
mendations relating to said report of the Secretary of

Interior, to wit:

The Arkansas River Compact Administration sub-
mits these comments and recommendations to the
Governors of Colorado and Kansas respecting the
proposed Initial Development, Gunnison-Arkansas
Project, Roaring Fork Diversion, Colorado, namely:

1. The Administration understands that the
project plan proposes:

(a)

(b)

The importation by appropriate project
works of approximately 70,000 acre-feet
of water a year from the Colorado River
Basin to the Arkansas River Basin for
supplemental irrigation and domestic
water supplies in Colorado and for the
production of hydroelectric energy.

In connection with such importation of
water and its regulation in the
Arkansas River Valley by project
works, the re-regulation of native
waters of the Arkansas River (the term
‘native waters’, as herein used, being
those waters covered and defined by
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those waters covered and defined by
Art. III-B of the Arkansas River Com-
pact).

The interstate water relations of Colorado
and Kansas with respect to the Arkansas
River do not justify any objection to the
proposed project development for the
importation of Colorado River water
(described in sub-paragraph (a) above).

The re-regulation of native waters of the
Arkansas River (native waters being as
above mentioned) concerns the Arkansas
River Compact Administration and both
Colorado and Kansas in complying with the
provisions of the Arkansas River Compact
and maintaining the benefits and obligations
of the two states under that Compact. To
that end, it is recommended to the Gover-
nors of Colorado and Kansas, and expressed
as a policy of the Arkansas River Compact
Administration, that the Initial Develop-
ment, Gunnison-Arkansas Project, Roaring
Fork Diversion, Colorado, as set forth in
Project Planning Report No. 7-8a. 49-1 of the
Bureau of Reclamation, be approved; pro-
vided, however, that there shall be no re-
regulation of native waters of the Arkansas
River as proposed in such report until a plan
of operation, rules, regulations, procedures
and agreements in furtherance thereof,
including any pertinent agreements between
the Corps of Engineers and the Bureau of
Reclamation, shall have been submitted to,
and approved by, the Arkansas River Com-
pact Administration and the affected water
users.
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4. It is the purpose and intent of these recom-
mendations that the proposed project devel-
opment shall not interfere with or defeat the
rights, interests and obligations of Colorado
and Kansas under the Arkansas River Com-
pact.

be transmitted to the Governors of the States of Colorado
and Kansas and such Governors be and are hereby
requested to submit the same to the Secretary of Interior
with their official State comments and recommendations
upon said proposed project and development.

On vote being taken, the motion carried and was declared
adopted.
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PROOF OF SERVICE BY MAIL

STATE OF CALIFORNIA, COUNTY OF RIVER-
SIDE

I am a citizen of the United States and a
resident of the County aforesaid; I am over the
age of eighteen years and not a party to the
within entitled action; my business address is
Best, Best & Krieger, 400 Mission Square, 3750
University Avenue, Riverside, California 92502.

I am readily familiar with Best, Best &
Krieger’s practice for collecting and processing
correspondence for mailing with the United
States Postal Service. Under that practice, all
correspondence is deposited with the United
States Postal Service the same day it is collected
and processed in the ordinary course of busi-
ness.

On September 15, 1989, I served the within
REPORT OF SPECIAL MASTER RE WINTER
STORAGE PROGRAM by placing copies of the
document in separate envelopes for each
addressee named below and addressed to each
such addressee as follows:



Richard A. Simms, Esq.

Simms & Stein

First Northern Plaza.

Suite A

121 Sandoval Street

Santa Fe, New Mexico
87501

David W. Robbins, Esq.
Hill & Robbins

100 Blake Street Building
1441 Eighteenth Street
Denver, Colorado 80202
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Patricia Weiss, Esq.

U. S. Department of Justice

Land & Natural Resources

Division General Litigation

Section, Rm. 829

601 Pennsylvania Avenue
N.W.

P.O. Box 663

Washington, D.C.
20044-0663

Andrew E. Walch, Esq.

U. S. Department of Justice
Land & Natural Resources
Division

U. S. Federal Building
1961 Stout Street, #690
P.O. Box 3607

Denver, Colorado 80202

On September 15, 1989, at the office of Best, Best &
Krieger, 3750 University Avenue, 400 Mission Square,
Riverside, California 92502, I sealed and placed each
envelope for collection and deposit by Best, Best &
Krieger in the United States Postal Service, following

ordinary business practices.

I declare under penalty of perjury under the laws of
the State of California, that the foregoing is true and

correct.

Executed on September 15, 1989, at Riverside. Cali-

fornia.

/s/ Sandra L. Simmons

Sandra L. Simmons
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COLORADO’S MOTION TO DISMISS KANSAS’
TRINIDAD RESERVOIR CLAIM

L
INTRODUCTION

At the conclusion of Kansas’ presentation of evidence
on the operation of Trinidad Reservoir, counsel for Colo-
rado announced that it would file a motion to dismiss
that portion of the Kansas claim.! By stipulation, the
motion was filed and briefed during the recess occa-
sioned by the illness and ultimate withdrawal of Kansas’
chief technical expert.

The Colorado motion rests upon the ground that
Kansas failed to demonstrate upon the facts and the law
that the operation of the Trinidad Project resulted in a

1 Although Kansas had not rested its entire case, counsel
indicated that Kansas had completed its evidence on the Trini-
dad Project. RT Vol. 78 at 138, 144-45 (May 16, 1991); RT Vol. 81
at 28-29 (May 21, 1991).
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violation of the Arkansas River Compact. Colorado
argues that Article IV-D of the Arkansas River Compact
specifically allows future development in Colorado, by
Federal or State agencies, including dams and reservoirs,
provided that such development does not cause a mate-
rial depletion in the usable flows of the Arkansas River to
users in Kansas, and that Kansas failed to establish the
required depletion.

The Kansas legal theory is based upon an alleged
violation of Operating Principles that were approved by
the Arkansas River Compact Administration for the oper-
ation of the Trinidad Project. Although Colorado does not
concede that such a violation occurred, Kansas produced
substantial evidence to that effect, and a violation of the
Operating Principles has been assumed for purposes of
this decision. It is the Kansas position that any failure to
abide by the Operating Principles constitutes a Compact
violation; that during the initial period of operation of
Trinidad Reservoir (from 1979 to 1984) the tributary
inflows from the Purgatoire River into John Martin Reser-
voir on the Arkansas River were substantially less in
certain months than they would have been if the Operat-
ing Principles had been strictly observed; and that Kansas
was entitled to 40 percent of the water thus lost to the
Arkansas River.

Kansas Attorney General Robert T. Stephan, who per-
sonally made the opening statement for Kansas, said that
these depletions totaled at least 20,000 acre-feet (“AF”)
over the 1979-84 period. RT Vol. 1 at 96 (September 17,
1990). Expert testimony for Kansas put the amount
between 24,500 and 27,500 AF. RT Vol. 18 at 57 (Oct. 23,
1990); Kan. Exh. 580.
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Although Trinidad Reservoir is a Federal project, the
United States filed a statement that it did not intend to
provide testifnony or analysis during the trial on whether
departure from the Operating Principles resulted in
“injury” to Kansas, and accordingly, it would be “inap-
propriate” for the United States to take a position on
whether Kansas had presented sufficient evidence to
prove a Compact violation.

At the resumption of the trial on February 24, 1992, I
presented my preliminary analysis and view of the
motion, and requested later oral argument focusing on
that analysis. Much of the day on March 10, 1992 was
devoted to this argument. The parties at that time also
requested an opportunity to file additional written argu-
ment and authorities. The last of these documents was
filed on April 2, 1992.

The fundamental issue on which the Colorado
motion turns is whether Kansas is required to show a
material depletion in stateline flows caused by the opera-
tion of Trinidad Reservoir, or is required to prove only
that the Operating Principles for the Project were vio-
lated, and that such violation caused less water to flow
into John Martin Reservoir than would have occurred
under strict compliance with the Operating Principles.
Kansas did not attempt to establish that the flows of the
Arkansas River at the state line were less than they would
have been if the Trinidad Project had not been con-
structed or operated at all.

In the supplemental statements filed after oral argu-
ment, the United States raised new questions. The United
States acknowledges that if a violation of the Operating
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Principles is not enough to prove a Compact violation,
then the Kansas claim is ripe for dismissal based upon its
trial decision not to “. . . present evidence on the stateline
impacts caused by the improper operations.” U.S. Post-
Argument Remarks at 2. But the United States goes on to
ask whether a separate cause of action is available under
the Compact to enforce compliance with its investigatory
and administrative provisions in regard to the Trinidad
Project, and if so, what allegations and proof are
required. Those issues are also addressed in this decision.

II.
BACKGROUND INFORMATION
A. The Purgatoire River.

The Purgatoire River is a major tributary of the
Arkansas. It flows in a northeasterly direction joining the
main stem of the Arkansas at Las Animas just upstream
of John Martin Reservoir. The Purgatoire originates on
the eastern slopes of the Sangre de Cristo Mountains,
which rise to elevations of 13,000 feet near the river’s
source. From this mountainous area, the river flows east-
erly, dropping rapidly for about 40 miles through rough
and rocky terrain, and then emerging in the high plains
area near the City of Trinidad. Here the elevation is about
6,000 feet. The river then flows through a wide shallow
valley for about 35 miles before entering a narrow,
rugged canyon for another 100 miles. This canyon gradu-
ally widens and merges with the extensive flat lands of
the Arkansas Valley surrounding the City of Las Animas.
Jt. Exh. 24a at 6.
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Precipitation at Trinidad is on the order of 17 inches
annually, and higher in the mountainous portion of the
drainage basin. About 61 percent of the total precipitation
at Trinidad occurs during the spring and summer months
of April through August. The Purgatoire River above
Trinidad is perennial, with the greatest volume of run-off
being produced by melting snow during April, May and
June. Thunderstorms produce floods with high peaks and
these usually occur after the snow-melt season. Jt. Exh. 34
at 13-14. Flows at the Trinidad gauging station averaged
62,100 AF annually for the period 1925-1957. This study
period has been considered indicative of future hydro-
logic conditions. Annual flows at this station ranged from
16,300 AF in 1951 to 197,300 AF in 1942. Jt. Exh. 24a at 13.

Historically, there were eleven ditch systems supply-
ing irrigation water in the Trinidad area, with water
rights priority dates ranging from 1861 to 1920. Id. at 11.
Diversions averaged 53,200 AF per year. Id. at 14. A
Bureau of Reclamation study found, however, that only
about 37,300 AF of these diversions were actually needed
to meet crop requirements. Because supplies in the area
were undependable, a large part of the historic diversions
were made when the water was available rather than
when actually needed to meet crop growth requirements.
Id. at 16. The Board of Engineers for Rivers and Harbors
characterized the streamflow as “erratic and unseason-
able for timely irrigation use”; moreover, it found that the
existing storage and regulatory facilities were “inade-
quate for complete regulation of the available water sup-
ply for maximum crop utilization.” Jt. Exh. 34 at 3.
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B. History of the Trinidad Project.

The Bureau of Reclamation initiated preliminary
studies to improve irrigation in the Trinidad area as early
as 1937. In this same general time-frame, the Corps of
Engineers was also considering the “serious and long-
standing flood problem” at Trinidad. Jt. Exh. 34 at 42. The
Corps at first planned to provide necessary flood protec-
tion through the construction of levies and channel
improvements without any dam. However, cooperative
studies conducted by the Corps and the Bureau during
1952 and 1953 led to recommendations for a reservoir
project designed to meet both flood control and irrigation
needs. The results of these studies were presented in a
Review Report by the Corps of Engineers, June 30, 1953,
printed in 1956 in House Document No. 325, 84th Con-
gress, Second Session. Jt. Exh. 34.

House Document No. 325 includes many of the
important reports and letters associated with the legisla-
tive history of the Trinidad Project. These include not
only the basic 1953 Review Report of the District Engi-
neer, but also the report and recommendations of the
Chief of Engineers, the Report of the Board of Engineers
for Rivers and Harbors, comments of various Federal
agencies, corresp'onder'lce reflecting the views of both
Kansas and Colorado, and actions by the Arkansas River
Compact Administration with respect to the project. Id.

As recommended by the District Engineer, and
approved by the Chief of Engineers, the Trinidad Project
called for the construction of a dam and reservoir on the
Purgatoire River about four miles upstream from the City
of Trinidad. Id. at 1, 44-46. Capacity of the proposed
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reservoir was to be 140,700 AF, allocated as follows:
46,700 AF for flood control, 55,000 AF for irrigation, and
39,000 AF for sediment control. Id. at 28.

To obtain “maximum beneficial use of the irrigation
storage,” the Bureau of Reclamation suggested during
this early planning phase that the project be operated
according to five basic conditions:

”

“(a) Transfer of the storage decree of the
Model Land & Irrigation Co., for 20,000 acre-feet
annually, from the present site to the proposed
Trinidad Reservoir.2 '

“(b) Storage in Trinidad Reservoir of flood
flows originating on Purgatoire River above the
dam site which would otherwise spill from John
Martin Reservoir.

“(c) Storage in Trinidad Reservoir of the
winter flows of Purgatoire River historically
diverted for winter irrigation of project lands.

“(d) Regulation in Trinidad Reservoir of
summer flows historically diverted to project
lands provided that future streamflow records
disclose such further regulation would not
materially decrease depletions or that any mate-
rial increase in depletions be compensated by
suitable replacement to lands served by John
Martin Reservoir.

2 Historically, the Model Reservoir of the Model Land &
Irrigation Co. provided the only significant storage capacity in
the area. The storage decree for the Model Reservoir was 20,000
AF, but a survey in 1946 indicated that the usable capacity of the
Reservoir had been reduced to 6,200 AF because of sediment
deposition and deterioration of the dam. Jt. Exh. 24b, Appendix
A at 2.
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“(e) Storage in Trinidad Reservoir of all
flood flows originating on Purgatoire River
above the reservoir other than those specified in
condition (b), provided that suitable replace-
ment is made to John Martin Reservoir to the
extent that such storage in Trinidad Reservoir
would result in material depletion of the inflow
from Purgatoire River into John Martin Reser-
voir and interfere with its operation as estab-
lished by the Arkansas River compact.” Jt. Exh.
34 at 4.

The District Engineer found that under the Arkansas
River Compact the irrigation capacity in the reservoir
could be operated in accordance with the first three of
these conditions, and that such operation would not “sig-
nificantly deplete the water supply presently available to
water users downstream from the project area.” Id. How-
ever, he stated that the impact of conditions (d) and (e)
was “indeterminate,” and recommended that the project
not be operated pursuant to those conditions until their
feasibility “has been demonstrated.” Id. at 45. Moreover,
he noted that operation under conditions (d) and (e)
might require suitable arrangements to be made with
those served from John Martin Reservoir under the terms
of the Arkansas River Compact. Id. at 29. The Chief of
Engineers and the Board of Engineers for Rivers and
Harbors concurred with these recommendations, and I
conclude that Congress’ authorization embraced only
these first three conditions. Id. at 1, 4-6; Jt. Exh. 35 at 309.

The District Engineer specifically recognized the
Arkansas River Compact in his 1953 report, quoting from
appropriate provisions, including Article IV-D, which
permits upstream development in Colorado provided
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“. .. that the waters of the Arkansas River . . . shall not be
materially depleted in usable quantity or availability for
use. . ..” Jt. Exh. 34 at 21. The District Engineer concluded
that operation of the project under these three basic con-
ditions outlined by the Bureau of Reclamation, and
accepted by the Corps, “. . . would not result in material
depletion of the Purgatoire River inflow to John Martin
Reservoir.” Id. at 30, 43. Reference is made in the Report
to specific studies which indicated that the proposed
Trinidad Reservoir would deplete the usable inflow to
 John Martin Reservoir by an average of about 390 AF
annually. Id. at 41.

In 1954 the Engineering Committee of the Arkansas
River Compact Administration reviewed the project and
determined that the depletion to John Martin would aver-
age 530 AF per year, exclusive of the years in which there
would have been spills from the reservoir. Jt. Exh. 19, Oct.
26, 1954 Minutes at 15-16. Hans Kramer, Chairman of the
Compact Administration, who had also chaired the Com-
pact negotiations, said the question was whether an aver-
age annual depletion of 530 AF constituted a “material”
depletion within the meaning of Article IV-D of the Com-
pact. Id. at 14. In December, 1954 the Compact Adminis-
tration voted not to approve the Trinidad Project “at this
time.” Jt. Exh. 19, Dec. 14, 1954 Minutes at 14. Chairman
Kramer notified the Chief of Engineers of this action,
stating that the main argument voiced against the project
was concern about possible depletion of the supply to
John Martin Reservoir. Jt. Exh. 34 at XVIL. In General
Kramer’s own view, as an “engineer,” such depletions
would be “negligible.” Jt. Exh. 19, Oct. 26, 1954 Minutes
at 19.
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The State of Kansas also initially opposed the project.
In a letter to the Chief of Engineers, dated August 5, 1954,
Governor Edward F. Arn stated:

“Even the most conservative estimates indicate
an increased depletion of Purgatoire River
water. It is our conclusion that the operation of
this project would, at times, materially deplete
the water supply which would otherwise be
available to Kansas water users through the
John Martin Reservoir.

“Under these conditions the State of Kansas at
this time is opposed to the project as proposed.”
Jt. Exh. 34 at XV.

The following year, however, the State of Kansas and
the Compact Administration both conditionally reversed
their positions. Kansas Governor Fred Hall wrote to the
Chief of Engineers as follows:

“This matter subsequently has been given
further consideration by both the State of Kan-
sas and the Arkansas River Compact Adminis-
tration. It is recognized that there is a serious
flood-control problem at Trinidad and an urgent
need for measures to deal with it. The problems
remaining to be resolved with respect to the
proposed reservoir project pertain to the effect
that its operation would have on water supplies
which otherwise would be available for storage
in the John Martin Reservoir and for use in
Colorado and Kansas under the terms of their
compact.

“At their meeting on July 12, 1955, the
Arkansas River Compact Administration
adopted the following motion:
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‘That the Arkansas River Compact Adminis-
tration approves the flood-control project
on the Purgatoire River subject to an operat-
ing procedure to be approved by the
affected water users in Colorado and Kan-
sas, the State of Kansas and the administra-
tion.’

“I concur in the action taken by the admin-
istration and hereby modify the position of the
State of Kansas with respect to the proposed
Purgatoire River project to conform to the views
of the Arkansas River Compact Administration,
as expressed in the motion quoted above.” Jt.
Exh. 34 at XVL

The Trinidad Project was authorized by the 85th Con-
gress under Public Law 85-500, enacted on July 3, 1958.
The authorizing language is part of an omnibus act and
consists of only a single sentence in the lengthy act that
provides for the construction and preservation of a large
number of public works throughout the country. The
brief provision on the Trinidad Project reads:

“The project for the Trinidad Dam on Purgatoire
River, Colorado, is hereby authorized substan-
tially in accordance with the recommendations
of the Chief of Engineers in House Document
Numbered 325, Eighty-fourth Congress, at an
estimated cost of $16,628,000.” Jt. Exh. 35 at 309.

It is significant that the Congressional authorization
did not make the project subject to an “operating pro-
cedure” to be approved by the State of Kansas and the
Compact Administration, as conditioned in the Compact
Administration’s approval action. Congressional
approval was based only upon the Chief of Engineer’s
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report. The “Operating Principles” on which the present
Kansas claim rests were not adopted until 1967.

C. The 1961-1964 Operation Studies.

After the Trinidad Project was authorized in 1958,
Congress appropriated funds for further planning studies
to be conducted by the Bureau of Reclamation, but lim-
ited to the irrigation function of the project. Jt. Exh. 24a at
1-2. The studies were to “firm up” the findings of the
1953 Review Report of the District Engineer. Jt. Exh. 24b,
Appendix A at 1. These studies were based upon the
following reservoir space allocations: 51,000 AF for flood
control, 20,000 AF for irrigation, 39,000 AF for joint use
(i.e., for irrigation and sediment accumulations), and
4,500 AF for fish and recreation. Jt. Exh. 24a at 2. The total
capacity of the reservoir was thus reduced from the
140,700 AF submitted to Congress to 114,500 AF. Alloca-
tions for the various functions were also modified. Flood
control capacity was slightly increased, fish and recre-
ation capacity was added, while the allocation for storage
of irrigation water was substantially cut.

The initial Bureau studies, completed in 1961,
assumed an equal sharing of the project water supply
among the various irrigation ditches. Jt. Exh. 24b, Supple-
ment to Appendix A at 1. This concept proved unaccept-
able to the local Purgatoire River Water Conservancy
District. The District maintained that the study should be
modified to take into account senior water rights, includ-
ing the Model Land and Irrigation Company, which was
providing the storage right. Id. This was done, and
revised operations studies were completed in 1964,
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including the development of detailed Operating Princi-
ples and Criteria. Jt. Exh. 24a.

The Bureau’s 1961-64 studies recognized the prohibi-
tion in the Arkansas River Compact against a material
stateline depletion but, subject to that limitation, stated
that the conservation capacity of the reservoir would be
used to regulate the flows of the Purgatoire River “. . . for
maximum beneficial use of crops grown within the pro-
ject area.” Jt. Exh. 24b, Appendix A at 5. The water
supply analysis in these studies was based upon a 33-
year period, 1925-57, which was judged to be indicative
of future conditions. Jt. Exh. 24a at 13. The project area
consisted of 19,717 acres of irrigable land to be served by
the eleven existing ditch systems. Id. at 2. The acreage
limit of 19,717 acres called for the retirement of 5,975
acres of poor quality Class 6W lands, and the transfer of
their water rights to 6,543 acres of idle, but more produc-
tive, irrigable lands. Id. at 2-4. Project diversions were to
be limited to actual requirements (the so-called “ideal
crop requirements”) for the 19,717 acres of irrigable
lands. Id. at 17; Jt. Exh. 24b, Appendix A at 7; RT Vol. 19
at 12-14 (Oct. 24, 1990). Operation of the project was
expected to provide an additional effective crop irrigation
supply averaging 6,760 AF annually. This improvement
was expected to increase the average effective headgate
irrigation supply from 61% of ideal requirements to
81.9%, and the crop supply from 74% of consumptive use
requirements to 89%. Jt. Exh. 24b, Appendix A at 8;
Supplement to Appendix A at 7.

As proposed in the original 1953 Review Report of
the District Engineer, the 1961-64 studies assumed that
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the 20,000 acre-foot storage decree for the Model reser-
voir would be transferred to Trinidad Reservoir, even
though the existing capacity of the Model reservoir was
on the order of only 6,200 AF. Jt. Exh. 24a at 2, 8; Jt. Exh.
24b, Appendix A at 2. Winter flows historically diverted
for winter irrigation would also be stored. Jt. Exh. 24a,
Appendix A at 2. Storage of winter water, however, was
to be under the Model storage decree, and charged
against that right. Jt. Exh. 24b, Appendix A at 6; Jt. Exh.
23 at 2, 11. :

Based upon these operating conditions, it was
assumed in both the 1961 and the revised 1964 studies
that the Trinidad Project could be accomplished “. . .
under the provisions of Colorado law and the Arkansas
River Compact without adverse effect on downstream
water users and the inflow to John Martin Reservoir.” Jt.
Exh. 24b, Appendix A at 7, 71. The 1964 study actually
predicted a slight average increase of 400 AF annually in
the inflow to John Martin as a result of the project. Jt.
Exh. 24a at 22 (Table 8). This increase in downstream flow
was expected to occur from more stable return flows, a
decrease in channel losses during flood periods, and a
small reduction in John Martin spills. Id. at 21.

III.
THE OPERATING PRINCIPLES
A. Approval of the Operating Principles.

As part of the 1964 studies, proposed Operating Prin-
ciples were developed and included as Appendix A to
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that report.3 Jt. Exh. 24a. The Operating Principles were
submitted for review and tentatively approved by the
Corps of Engineers, the Colorado Water Conservation
Board, and the Purgatoire River Water Conservancy Dis-
trict. Id. at 23. In addition, the proposed Operating Princi-
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